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DOMINION LAW REPORTS

Re COCHRAN’S TRUSTS.
ROBINSON v. SIMPSON.

(Annotated.)

Supreme Court of Canada, Davie*, C.J., Idington, Anglin, Brodeur and 
Mignault, JJ. February 4, 1919.

Evidence (6 IV A—393)—Proof or identity—Alleged ancient docu­
ments in proof of—Enlarged photographs—Evidence—Con­
sideration OF BY COURT.

In order to establish the identity of a brother of the testator, who by 
his will directed his property to be divided under certain circumstances 
between the grandchildren of his brothers and sisters, certain claimants 
produced a large number of partially torn documents said to be recently 
discovered under the floor and between the walls of the family home of 
some of the claimants; copies of most of these writings were photographed 
on an enlarged scale by handwriting experts and put in evidence at the 
trial and these photographs were used on the appeal to the Supreme 
( SoUri Of <

After examination of the original documents and the enlarged photo­
graphs and weigliing the conflicting evidence the court held that the 

k documents were not genuine, and found against these claimants.

Appeal to the Supreme Court of Canada from the Supreme 
Court of Nova Scotia unanimously allowing the appeal from the 
decision of Russell, J., which reversed the finding of the referee, 
W. W. Walsh, K.C.

The Hon. James Cochran died in 1870 and under his will the 
bulk of his property was given to the executors in trust to pay the 
income to his children and on the death of his children, to divide 
the corpus among his grandchildren, and in case of his children 
dying without issue, the corpus was to he completely divided, 
“among the grandchildren then alive of the testator’s brother! 
and sisters, Thomas Cochran, Michael Cochran, Bridget Leavy, 
wife of Thomas Leavy, and Mary Farrell, wife of Owen Farrell.” 
The testator’s children died without leaving issue. The amount 
of the estate to be equally divided among the grandnephews and 
grandnieces of the testator was about $200,OCX). Advertisements 
were inserted by the court to determine the names of the grand­
nephews and grandnieces of the testator and eleven claimants, 
grandchildren of Michael Cochran, Bridget Leavy and Mary 
Farrell filed claims which were admitted and not in dispute.

1—47 D.L.R.

CAN.

8. C.



Dominion Law Reports. 147 D.L.R.

CAN.

8. C.
El

Cochran’s
Trims.

Robinson

Simpson.

The only point on the appeal to the Supreme Court of Canada 
was as to the identity of Thomas Cochran, the brother of the 
testator mentioned in the will. The admitted claimants produced 
evidence at the hearing to establish that the real Thomas Cochran 
emigrated to New York and died there in 1804 and that this 
Thomas Cochran did not have any children alive on the death 
of the testator. The appellants, who were known as the Sarnia 
claimants, claimed that the real Thomas Cochran emigrated to 
Ontario and died at Mitchell, Ontario, in 1802.

In order to establish their claim the Sarnia claimants produced 
a large number of partially torn documents said to be recently 
discovered under the floor and between the walls of the family 
homestead at Mitchell, Ontario, containing references to the 
testator and shewing correspondence with the family at Halifax 
where the testator resided. They also produced an old geography 
containing references to their relationship to the family at Halifax 
and other papers. Copies of most of these writings were photo­
graphed on an enlarged scale by handwriting experts and put in 
evidence at the trial and these photographs were used on the 
Appeal to the Supreme Court of Canada.

The judgment of the Nova Scotia Supreme Court delivered 
by Drysdale, J., was as follows.

Drysdale, J.:—This matter arose out of an originating 
summons in the estate of the Hon. Janies Cochran, the application 
being at the instance of the trustees.

An order of this court was made appointing a referee, among 
other things, to enquire and ascertain to whom and in what shares 
the residue of the testator should be distributed, it being a part of 
the will of the testator that upon the death of his last child, his 
money should l>c divided amongst his grandchildren then a'ive.

In the course of administration, the trustees naturally required 
the order of this court as to the parties entitled. In pursuance 
of an order regularly granted, the heirs were advertised for, and, 
in this connection, arises the controversy. It seems that the 
Hon. James Cochran, who emigrated from Ireland in the early 
days to this country, had a brother Thomas, and rival claimants 
appear, alleging themselves to be bond fide descendants of Thomas, 
the brother. The trustees claiming that the only brother of the 
Hon. James Cochran lived and died in New York, prepared to
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administer the estate accordingly, hut claimants herein, called the 
Sarnia claimants, allege that one Thomas Cochran of Mitchell, 
Ont., was the brother of the Hon. James; hence this contest arises 
over what may l>e called the Sarnia claimants on the one hand, 
and the trustees, insisting that the Thomas ( 'ochran of New York 
was the real and only brother of the Hon. James Cochran. When 
it became apparent that this was a real contest between the Sarnia 
claimants so called, and the trustees alleging that Thomas Cochran, 
the brother of the Hon. James, died in New York, it was necessary 
to have the question decided. To this end, in due course in 
chambers, an order was made directing one of the most reliable 
and liest referees attendant on this court, namely, W. W. Walsh, 
to take evidence and proceed to determine the question. The 
questions referred to Walsh appear in the order of reference on 
pages 29 and 30 of the l>ook. The material question he had to 
decide was, amongst whom, and in what shares the residue of the 
testator’s property should go. It will be noticed that, under the 
will, on the death of his son and daughters without issue, the 
residue was to go tu the grandchildren then alive of the brothers 
and sisters. It seems that the grandchildren then alive is the 
point of dispute. Walsh, the referee, after taking very great 
pains, and examining a great many witnesses, decided that the 
brother of the Hon. James Cochran w as an emigrant to New York 
from Ireland; lived and died in New York City; figured out and 
reported his decision accordingly, rejecting the claims of the 
Sarnia claimants as being unfounded in fact. In other words, 
Walsh concluded that the Sarnia claimants were claiming through 
a Thomas Cochran who was not the brother of the Hon. James 
Cochran. He made his report accordingly. On a motion to 
confirm this report or vary it, Russell, J., a judge of this court, 
undertook to vary the referee’s report and decided that the referee 
was wrong on the evidence before him in rejecting the claims of 
the Sarnia claimants. Russell, J., held that the Sarnia claimants 
were real representatives of Thomas Cochran, the brother of the 
Hon. James, and that the Hon. James Cochran’s brother lived 
and died in Mitchell, Ontario. Of course, this made a great 
difference in the estate in the guidance of the trustees. The 
trustees, not being satisfied with this decision appealed to this 
court, and the question now is, to put it concisely, which Thomas
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Cochran was the brother of the Hon. James Cochran, late of 
Halifax, the Sarnia claimants contending that the Thomas Cochran 
was the Mitchell Cochran, and the trustees claiming that the only 
brother Thomas emigrated to New York, lived and died in New 
Y’ork, and is dead without issue.

The first thing that struck me on reading carefully the judgment 
of the judge below, in reversing the master or referee, was that the 
referee acted upon the evidence of admitted relatives of the Hon. 
Janies Cochran, whereas the judge seems to base his judgment 
on the very lowest kind of testimony, namely, pedigree testimony. 
I had to inquire again and again during the argument why the 
testimony of an admitted relative, named, Ann Fanning; and 
another relative named, Bridget Finnegan, should not be taken. 
To this I received no satisfactory answer, except an allegation 
that the Sarnia claimants pointed to the fact that, on a tombstone 
in New York, Thomas Cochran’s death was said to be at a time 
much later than was probable. In fact, the evidence about the 
age of the Thomas Cochran in question seems to be the only 
thing in favour of the Sarnia claimants. After a careful reading 
of the evidence I think that the brother of the Hon. James Cochran, 
and the only brother he had named Thomas, lived in New York, 
that if apparently reliable i>eople, like Ann Fanning and Bridget 
Finnegan are to be believed, James Cochran’s brother Thomas 
lived and died in New York and was buried in Calvary cemetery. 
The referee, after taking the evidence of the relative Bridget 
Finnegan, and after due notice to the contestants, decided to 
examine one, admittedly a niece of James Cochran the testator, 
and proceeded to Byron, Illinois, and, after due notice of this 
intention, the contestants, namely, the Sarnia claimants, were not 
there even to cross-examine her. She made to my mind a con­
clusive and convincing statement of the family tree. 1 have 
intimated she was not cross-examined, and, as before intimated, I 
have asked again and again why her knowledge of the family and 
her statements should not be received. This is first hand testi­
mony from a woman who is supposed to know her relatives. As 
against this, the judge below seems to rely upon hearsay statements 
of neighbors of an alleged relative and a claimant. I do not 
think this is satisfactory. Again, I would say, in examining the 
judgment of the judge below, that he seems to be compelled to
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admit that the case for the Sarnia claimants is supported by the
production of false or feigned documents. To the mind of the S. C.
judge, these lo not seem to carry weight, because indeed lie says
that when a man has a good case he can’t hurt it by fraudulently Cochran’s
making or exhibiting feigned or forged documents. To my mind ^
this is not gourd logic. When the Sarnia claimants, in support
of their claim, are obliged or apparently are obliged to submit Simpson.
what is conceded to be fraudulent proof of their connection with
the Hon. James Cochran, it ought to be enough to discredit any
statements they make in support of their claim. As a matter of
fact, there is no real evidence in the case that Thomas Cochran
of Mitchell, Ont., was a brother of the Hon. James Cochran. The
most that can be said for the Sarnia claimants is that neighbours.
of a daughter of one Thomas Cochran from Mitchell, Ont., tell
us that children in the household of a daughter of the Ontario
Cochran spoke to them in their youth of visiting the Hon. James
Cochran of Halifax. What they said is very doubtful. That is
to say, it is callable of giving every inference of truth in connection
with their statement and yet it is no real proof that the Uncle
James they claim to have visited was James Cochran of Halifax.
I cannot get over the impression that the old pai>ers alleged to 
have been found in the Port Huron house are not legitimate 
documents. When I find these documents produced for the 
purpose, and it could be the only purpose for which they were 
produced, of establishing a connection between that particular 
family at Port Huron and the Hon. James Cochran, and when I 
find these documents taken out of the walls of an old house and 
alleged to be for this purpose, and this purpose only, it strikes me 
that when you examine the documents and find modern King 
George stamps on some of them, and the date of a book scratched 
out, the gravest suspicion arises that these are not genuine docu­
ments. The judge below did not seem to pay much attention 
to these striking irregularities, but in the face of the direct 
proof of living relatives, in the face of the family photograph held 
in the family for 30 years, 1 am unable to see why the referee’s 
report should be disturbed.

1 would reverse the judge’s decision and restore that of the 
referee, all with costs.

G. F. Henderson, K.C., for appellants.
Rogers, K.C., and Burchell, K.C., for respondents.
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Davies, C.J.?—(After dealing with the evidence in regard to 
the New York Thomas Cochran whom he finds to he the brother 
of the testator, refers to the evidence of three ladies who were 
called by the Sarnia claimants for the purpose of giving evidence 
to prove declarations by the family of the Sarnia Thomas Cochran 
of relationship to the testator at Halifax, and then proceeds as 
follows:—)

Now this evidence of three old ladies is all the oral evidence 
shews of the alleged Halifax visit. I do not think it is necessary 
to hold that the recollection of these elderly women as to Rose 
Ann having made a visit to some relatives in the Lower Provinces 
some time before 1850 when she would be between 15 and 20 years 
of age is unworthy of any credence, or that the whole story was 
made up out of whole cloth. But 1 cannot believe that Halifax 
in Nova Scotia was the place she visited. That place in my 
judgment was fixed upon by two out of the three as the place of 
the visit; this was, I agree with the referee, the result of suggestions 
made to them. The other witness would go no further than to 
say the visit was made “somewhere in the Lower Provinces.” 
These witnesses were relating conversations which they said 
occurred 40 or 50 years before. One of them thought the uncle 
visited was a judge and one also would not go beyond saying that 
the visit was one made to some uncle in the Lower Provinces. 
And we all know that the ( anada of 45 or 50 years ago was divided 
into what was called Upper and Lower Canada, the latter now 
being Quebec and the former Ontario, and a person speaking in 
Ontario of a visit to the Lower Provinces would be understood as 
meaning the Prov ince of Quebec and not as including the Maritime 
Provinces of Nova Scotia and New Brunswick with which there 
was, at the time, no political or rail connection whatever. I am 
quite unable to believe that, at the time spoken of as that of the 
visit of Rose Ann, when there was no evidence given of any rail 
or steam communication between Rose Ann’s then residence at 
Sarnia, Upper Canada, and Nova Scotia, some 1,200 or 1,500 
miles away, a young girl of a family of the very slender financial 
condition of her father could have gone from one place to the other 
on a mere visit without any friend or escort accompanying her. 
It was suggested that she might have reached Halifax by first 
journeying to New York or Boston. It was no doubt possible,
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but to my mind most improbable. There remains the other not 
unreasonable suggestion that the visit was made not to Halifax, 
Nova Scotia, but to some person, uncle or relative in the County 
of Argenteuil, Quebec, then Lower Canada, where Rose Ann was 
bom and lived with her parents till they came to Sarnia. Such 
a visit to Montreal and from there to Argenteuil, a very short 
distance, could no doubt have been made from Toronto, anil it 
would not be unreasonable to believe that the Cochrans had made 
friends there during their long residence in Argenteuil, where 
practically half of their children were born. Such a visit would 
not be incredible, and if made, it would offer a solution of the 
difficulty which pressed so much upon Russell, J., who based his 
judgment almost entirely upon his acceptance of the evidence of 
these three old women of Rose Ann's visit to Halifax as establishing 
the relationship between her father and the testator James.

I do not wish to be understood as agreeing that this hearsay 
evidence of i>eople who were not of the family in question at all 
but were outsiders retailing what they said they recollected one 
member of the family had told them, was admissible at all as 
pedigree evidence. I am inclined to accept Mr. Rogers’ strong 
contention against its admissibility. I have given the foregoing 
observations merely on the assumption, for the sake of argument, 
that it was admissible as pedigree evidence. If not admissible, 
of course, the case for the appellants would at once fall to the 
ground.

Then with regard to the letters and scraps of paper and parts 
of old books which the appellants’ evidence went to shew were 
found between the floors and the walls of the attic of the Robinson 
dwelling house at Port Huron, I feel obliged to say that, after 
reading the evidence of the parties who produced these, and that 
of the two experts in handwriting, one from each side, who testified 
regarding the handwriting of several of the parts of letters and 
names of the Halifax Cochran, etc., I have reached the conclusion 
that they were unworthy of any consideration.

These papers and documents were not found until after counsel 
for appellants had been in New York and cross-examined Bridget 
Finnegan. The first lot was found, it is alleged, on Octolier 10, 
1915, another lot on October 24, and a third lot on October 25, 
by one Thomas C. Draper, husband of Louise C. Draper, who was
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one of the Robinson family and one of the claimants. The claim 
is that the Drapers found these documents under the floor in the 
garret and between the walls of some of the rooms. Photographs 
of the most important of them were put in evidence, some of these 
photographs being enlargements of the originals.

The attempt was made to shew, from two portions of scraps 
of letters said to be so found, corroboration of the claim of Rose 
Ann’s visit to Halifax and that she had subsequently corresponded 
with the testator’s daughter there. The two most important 
scraps or portions of letters arc one claimed from its contents 
to have been written from Halifax by one of her cousins to Rose 
Ann after her visit there, and the other a letter claimed to have 
been written by Rose Ann to one of her brothers in which reference 
was made to the claimed Halifax visit. The agreed testimony of 
both experts was that these two papers or letters were in the same 
handwriting, that is the one supposedly written from Halifax to 
Rose Ann and the other which was presumably a draft or a copy 
of a letter by Rose Ann from Sarnia or Port Huron to her brother. 
This conclusion, if accepted and I do accept it at once, stamps 
these documents as spurious and fraudulent.

The conclusion I have reached from an examination of all the 
documents so produced, and the evidence relating to them is that 
no credence should be given to them as reliable documents con­
firming Rose Ann’s supposed Halifax visit. The evidence with 
regard to the very modern character of the postage stamps, partly 
but not sufficiently torn off the backs of some assumed very old 
envelopes, and also with regard to the post office stamping on 
other assumed old envelopes, and also with regard to a scrap of a 
New York paper containing an advertisement shewing steam 
communication lietween New York and Halifax, but which on its 
reverse side shewed that it was published at a time when David 
Warfield was playing on the stage in the “Music Master” not 
more than 15 years ago, makes altogether pathetic reading. All 
this evidence as to the finding of these alleged ancient papers and 
documents and their authenticity was subjected to a merciless 
criticism by Mr. Burchell in his careful and well-reasoned argu­
ment. I have reached the conclusion that all of these documents 
should lie ignored as not having any liearing upon the issue in the 
appeal and, with respect to any of the most important of them, 
as not l>eing genuine.
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Without dealing further with the case, I desire to say that we __ 
had the advantage of hearing able and well-reasoned arguments S. C.
from counsel on both sides and that I have dealt with the evidence re

Sof the three old women who spoke of the alleged Halifax visit at Cochran's
• • , 1 RUSTS.great length out of deference to the opinion of Russell, who 

gave great weight to their evidence if he did not entirely rely upon 
it in reaching the conclusion lie did. I do not entertain any

Robinson

Simpson.

doubt that the conclusion I have reached as to the Thomas (’ochran Daviee, c.j.
of Sarnia not having been a brother of James the testator, while 
the Thomas Cochran of New York was, is one which is well 
supported by evidence of a most convincing character.

I would dismiss the appeal with costs.
Anglin, Ruodeur, and Mignault, JJ., concurred with the Anglin, iBrodeur, J.Chief Justice. Mignault, J.
Idington, J., dissented. Appeal dismissed. idington.j.

ANNOTATION.
Use of Photographs. Examination of Testimony on the farts by 

Courts of Appeal.

Annotation.

It appears that the decision in this case finally depended in large measure 
upon the interpretation of certain fragmentary and partially illegible docu­
ments and upon the examination of this evidence itself by the judges who 
were to make final judgment in the case. The documents had been appro­
priately enlarged and arranged in convenient and accessible form so that the 
evidence, some of which was of a somewhat delicate character, was easily 
available and could be distinctly seen. Without this photographic, assistance 
it would have been difficult, if not practically impossible, to shew this evidence 
clearly to an appellate court under the usual conditions surrounding an 
argument.

The Judges in the Supreme Court in this case themselves examined and 
passed upon the physical evidence in its original form, and also in the form 
of enlarged photographs, and were thus able themselves to weigh the conflict­
ing testimony of the witnesses on this particular subject. The Supreme 
Courts of numerous states of the United States, and some judges of Canada, 
refuse to consider questions of fact of this character in a case of conflict of 
testimony, and undoubtedly by this refusal may defeat the ends of justice.

A proper distinction in fact testimony thus is made, in the Supreme Court 
of Canada, l>etween merely oral testimony and testimony relating to physical 
evidence like writings and photographs which are actually before the court.

It is obvious that with evidence of this kind before the court the usual 
objection to reviewing the facts, that the actual witnesses are not before the 
court, does not apply as it does with ordinary testimony, because the actual 
physical evidence itself is before the court. In some States of the United 
States, New York among others, courts of appeal in cases of this kind do 
consider the facts before them. This was done in a positive and definite
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Annotation, manner in the case of Townsend v. Perry (1017), 177 Appel. Div. 415 (N.Y.),
in which the Appellate Court set aside the verdict of a jury specifically on the 
facts. In this case the court says: . . a mere comparison of the sig­
natures upon the instrument with the genuine signatures of Cyrenius C. 
Townsend, his wife, and of plaintiff's mot lier, clearly demonstrate, even to 
the layman, that the former are but clumsy forgeries.”

Several State Supreme Courts of the United States have recently refused 
to pass upon, or even consider, the fact evidence even in eases in which the 
evidence was all l>efore them; they would not make ‘‘a mere comparison.” 
This question is often discussed in a manner that makes no distinction between 
merely oral testimony, the value of which depends solely upon the credibility 
of the witness, and technical testimony as to documents which illustrates and 
interprets physical evidence which is itself in visible form before the court. 
It would appear from the comments of some judges that they almost con­
fessed to blindness and incompetence.

On this very point the Supreme Court of Kansas, U.S.A., in a recent ease, 
Baird v. Shaffer (1917), ItiS Pacifie 886, discusses the question, emphasizing 
the modern view of the subject. Three witnesses testified that they had 
witnessed the will and the jury were convinced that the will was a forgery by 
the illustrated testimony of an exjx‘rt witness. The proponents sought to 
reverse the verdict in this case on the question of weight of evidence, and the 
decision says:

“The testimony of attesting witnesses to a will may be overcome by any 
competent evidence ... 2 Wigmore on Evidence, 886, 1514. Such 
evidence may be direct, or it may be circumstantial; and expert and opinion 
evidence is just as competent as any other evidence. Indeed, where the 
signature to a will is a forgery, and where the attesting witnesses have the 
hardihood to commit perjury, it is difficult to see how the bogus will can be 
overthrown except by ex|x*rt an«l eomjxdent opinion evidence tending to 
shew that the pretended signature is not that of the testator, but spurious.”

IMP. ELECTRICAL DEVELOPMENT Co. of ONT. v. ATT’Y-GEN’L OF 
ONTARIO.

J. C.
Judicial Committee of the Privy Council. Viscounts Haldane. Finlay and Cave, 

Lords Shaw and PhÜHmore. April 7, 1919.

Trial (§ 1 B—5)—Fiat of Attorney-General—Refusal of—Com­
mencement OF ACTION—RlOHT TO PROCEED.

The Hydro Electric Power Commission (the second defendant in the 
action) was established by an Ontario statute, 6 & 7 Edw. VII. c. 19, 
now embodied in R.S.t >. 1914. This commission is a government depart­
ment, and s. 23 of the original Act (nows. 16) provides as follows: “With­
out, the consent of the Attorney-General no action shall lx; brought 
against the commission or against anv member thereof for anything 
done or omitted in the exercise of his office.” The sole question in issue 
on the appeal so far as the Hydro Electric Power Commission w:is con­
cerned was whether this provision is intra vires the Ontario legislature.

Their Lordships thought it undesirable to express any final opinion 
upon the construction of the section and its effect upon the action until 
the precise nature of the plaintiffs’ claim had been formulated. In their 
Lordships' opinion the appellants’ contentions as to the section raised 
points of importance which ought not to be dealt with in a summary 
way, and which demanded serious consideration in the ordinary course

____________________
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of law. Their lordships, therefore, held that the action must proceed as 
against the Hydro Electric Commission, but without prejudice to the 
commission to raise this point hs a defence when the pleadings have 
disclosed the exact nature of the plaintiffs’ claim and the facts so far us 
necessary have lieen ascertained.

As to the motion to set aside the writ as against the Attorney-General 
of Ontario, and that any claim against the Crown should be brought 
forward by petition of right, the argument advanced on behalf of the 
Attorney-General for Ontario failed to satisfy their Lordships that it was 
so clear that no declaration could be made against the Attorney-General 
under the circumstances as to make if right that the action should be 
summarily stnpjied as against him. All that their Lordshijw decided was 
that the plaintiffs' claim ought not to lie disused of in a summary 
application.

[Dyson v. Allorncy-Gt rural. 11911] 1 K.B. 410, referred to.]

Appeal from 34 D.L.R. 92. Reversed.
The judgment of the Board was delivered by 
Viscount Finlay:—The question in this case is whether the 

writ of summons in the action was proi>erly set aside. The action 
is one which raises questions as to the right to use the water of the 
Niagara River for the purpose of generating electricity.

By a treaty made in 1909 between His Majesty and the United 
States, which was confirmed by the Dominion of Canada Act of 
1 & 2 Geo. V., c. 28, an arrangement was made to limit the 
diversion of water from the Niagara River, and it was agreed 
that the United States might divert on their side water aliove the 
Falls for ]>ower purposes not exceeding in the aggregate a daily 
diversion at the rate of 20,000 e. ft. of water per second, and that 
the United Kingdom (by the Dominion of Canada and the Prov­
ince of Ontario) might do this on their side to an amount not 
exceeding a daily diversion at the rate of 30,(KM) c. ft. of water 
l>er second.

In 1887 a body called The ( 'ommissioners of the Queen Victoria 
Niagara Falls Park was ineor]iorated by the Ontario statute, 50 
Viet., c. 13. The park extended some way above and below the 
falls on the Canadian side, and it is under the charge of these 
commissioners on behalf of the Ontario government. In 1899 
there was passed a provincial Act (02 Viet., c. 11), which, by its 
30th section, empowered the commissioners to enter into agree­
ments with any persons or companies enabling them to take 
water from the river for the generation of electricity, and under 
the jxroers of this statute the commissioners, by an agreement 
dated January 29, 1903, empowered a syndicate to take water 
from the river sufficient to develop 125,000 electrical horse-power
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for a term of 50 years from February 1, 1003. By elause 16 of
J. C. this agreement the commissioners agreed that they would not 

Klcctrkal them selves engage in making use of the water to generate power, 
o™ Th,. syndicate, on March 21, I'M 13, assigned the lienelit of this 

Co. or agreement to the present appellants, the Electrical Development
Ontaiuo Co., the plaintiffs in the action, and the agreement and assign-

Attorney- ment were confirmed in 1905 by the Ontario statute, 5 Edw. VII., 
I General *
of Ontario. <*• 12. The appellants erected works for the supply of electricity,

and have supplied power in Ontario and also under a license from 
the Dominion government for the export of electricity, which 
license was granted under the Dominion statute, 6 A: 7 Edw. VIE, 
c. 1G.

The Hydro Electric Power Commission (the second defendant 
in this action) was established in 1907 by an Ontario statute 
(G <fc 7 Edw. VIE, c. 19), which is now embodied in the R.S.O., 
1914. This commission is a government department, and s. 23 
of the original statute (now s. 1G) provides as follows:—

Without the consent of the Attorney-General no action shall be brought 
against the commission or against any member thereof for anything done or 
omitted in the exercise of his office.

It is on this section that the Hydro Electric Power Commission 
relied on their application to have the writ of summons set aside, 
no consent to the bringing of the action having been obtained by 
the apjxdlants from the Attorney-General.

In 1916, there were passed by the legislature of Ontario two 
statutes (6 Geo. V., c. 20 and c. 21). The former of these statutes 
recited that it was desirable to utilise to the fullest extent the 
amount of water which might, by the treaty of 1909, be diverted 
from the Niagara River, that the Hydro Electric Power Com­
mission had reported u]>on a scheme for its development, and that 
it was desirable that in the meantime the commission should 
procure on the best terms available the additional power wanted. 
The statute then proceeded to provide that the government 
might authorize the commission to construct and operate works 
for the diversion of the water and the production of electric 
power. 8. 7 is as follows:—

The exercise of the powers which may be conferred by or under the 
authority of this Act, or of any of them, shall not be deemed to be a making 
use of the waters of the Niagara River to generate electric or pneumatic 
power within the meaning of any stipulation or condition contained in any 
agreement entered into by the commissioners for t he Queen Victoria Niagara 
Falls Park.

■
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This section has obviously reference to s. IGof the agreement of 
January 29,1903, already mentioned in this judgment. The other 
of these two statutes (6 (îeo. V., c. 21) contains provisions of an 
ancillary nature.

The action was commenced on August 30, 1910, the defendants 
being the Attorney-General of Ontario and the Hydro Electric 
Power Commission, and the following is the endorsement on the 
writ:—

The plaintiff’s claim is for a declaration:—
1. That the defendant the Hydro Electric Power Commission of Ontario 

has not the legal right, either with or without the consent or authority of the 
Lieutenant-Governor in Council, pursuant to the Ontario Niagara Develop­
ment Act, beng the statute 6 Geo. V., c. 20, or otherwise, to divert water from 
any part of the Niagara or Welland Rivers for the purpose of developing 
electrical or pneumatic power and that the Lieutenant-Governor in Council 
has no right or legal power, pursuant to the Ontario Niagara Development 
Act aforesaid, or the Water Powers Regulation Act, 1916, being the statute 
6 Geo. V., c. 21, or otherwise, to make use of the waters of the Niagara River 
for the production of electric power, or to authorize the defendant the Hydro 
Electric Power Commission of Ontario to do so, or to regulate or interrupt the 
use of such wati rs by the plaintiff.

Or, alternatively,
2. That the covenants contained in paras. 16 and 20 of an agreement dated 

January 29, 1903, between the commissioners of the Queen Victoria Niagara 
Falls Park and William Mackenzie, Henry Mill Pellatt and Frederic Nicholls, 
which said agreement was assigned to the plaintiff on March 21, 1903, enure 
to the benefit of the plaintiff according to the true, proper and original intent 
thereof, and that the said covenants are binding on the commissioners of the 
Queen Victoria Niagara Falls Park, and on the Lieutenant-Governor in 
Council, the Ontario Niagara Development Act, being the statute 6 Geo. V., 
c. 20, notwithstanding.

And the plaintiff further claims an injunction to restrain the defendant 
the Hydro Electric Power Commission of Ontario from diverting any water 
from any part of the Niagara or Welland Rivers for the purpose of developing
electric power.

On September 7, 1916, notice was given of a motion on behalf 
of the Attorney-General that the writ of summons should lie set 
aside as against him, on the grounds that the writ has no state­
ment endorsed thereon of the nature o/ the claim made against 
the Attorney-General, and that if the action is brought against 
the Attorney-General as representing the King, the King can only 
be proceeded against by petition of right. On the same day, 
notice was given on behalf of the other defendants, the Hydro 
Electric Power Commission, of a motion that the writ of summons 
should be set aside as against them, on the ground that the consent
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of the Attorney-General, required by the Power Commission Act 
(s. 16) to an action l»eing brought against the commission, had

Electrical n°t been first obtained. Orders setting aside the writ were made 
Develop- ])V the master upon each motion, and these orders were affirmed 

Co. of by the judge and by the Appellate Division of the Supreme Court 
Ontario Ontario. The present appeal is brought to have these orders

Attorney- 8Ct aside, in order that the action may proceed.
General

of Ontario. The question raised by this appeal is whether the defendants 
vbcount the action arc entitled to have it summarily stopped upon 
Finiay. the grounds stated in the two notices of motion.

The ground and the only ground on which the motion to set 
aside the writ was made on behalf of the Hydro Electric Power 
Commission was that the action had been brought without the 
consent of the Attorney-General. This appears from the notice 
of motion in the court below. And in the respondents' case on 
the present appeal it is stated that the sole question in issue on 
the appeal, so far as the Hydro Electric Power Commission is 
concerned, is whether the provision that no action shall be brought 
against the commission without the consent of the Attorney- 
General is intra vires of the Ontario legislature.

The appellants argued that, if this provision on its true con­
struction applied to actions in which the right of the commission 
to do the acts complained of is challenged on the ground that they 
are ultra vires of the commission, such an enactment would itself 
be ultra vires of the provincial legislature. The appellants con­
tended that it is essential to the working of the constitution of the 
Dominion under the B.N.A. Act that the provincial courts should 
have power in the first instance, and subject, of course, to appeal, 
to determine whether any particular act which is challenged could 
be competently authorized by the Ontario legislature.

The appellants further contended that, properly understood, 
the section relied on does not apply to an action bringing in 
question the validity of any proceedings of the commission as 
ultra vires and beyond the scope of its authority, but only to 
actions for acts done and omitted to be done in the exercise of 
the powers entrusted to the commission.

Their Lordships think it undesirable to express any final 
opinion upon the construction of this section and its effect upon 
the present action until the precise nature of the claim of the

IMP.

J. C.
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I plaintiffs in the action has l>een formulated. In their Lordships’ 
» opinion it is impossible to treat the appellants’ contentions as to 
9 the section in question on this point as merely frivolous. They 
,j raise points of importance which ought not to be dealt with in
3 this summary fashion, and which demand serious consideration 
ji in the ordinary course of law. The action must, therefore, proceed

as against the Hydro Electric Commission, but the present decision 
« will not prejudice the right of the commission to raise this point as 
I a defence when the pleadings have disclosed the exact nature of 
m the plaintiffs’ claim and the facts, so far as necessary, have been 
9 ascertained.

In support of the motion to set aside the writ as against the 
a Attorney-General of Ontario it was argued that he ought not 
9 to have been joined as a defendant at all, and that any claim 
S against the Crown should have been brought forward by petition 
J of right. It was urged that the decision in Dyson v. Att'y-Cen'l, 
£ [1911] 1 K.B. 410, has no application to any case in which relief 
| might l)e sought by petition of right, and that the declaration 

M asked for by the endorsement on the writ must have been intended 
9 merely to lay the foundation for a subsequent petition of right 
Z and a claim for damages. Their Lordships’ attention was drawn 
J to s. 33 of the Ontario Judicature Act, 1914, c. 50, under which 

• an opportunity may be given to the Att’y-Gcn’l for Canada and
4 for the province to be heard before any decision is given on cases 
1 involving constitutional questions. It was pointed out that in 
Ë proceedings under that section the Attorney-General does not 
9 liecomc a party to the action, and it was urged that there was no 
m justification for making him a defendant with the object of binding 
jg the Crown by any decision on fact or law which may be arrived

at in the action.
The question of the limits within which the decision in Dyson's 

case is applicable raises points of nicety and some difficulty for 
the determination of which it is highly desirable that the court 
should have before it a precise statement of the grounds on which 
a declaration is sought against the Att’y-Gen’l. The elaborate 
argument advanced on behalf of the Att’y-Gen’l for Ontario has 
failed to satisfy their Lordships that it is so clear that no declara­
tion can be made against the Attorney-General under the circum­
stances of this case as to make it right that the action should be
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summarily stopped an against the Attorney-General. It will, of 
course, be open to him to allege as a substantive defence to the 
action that on the facts there was no justification in point of law 
for making him a party, but their Lordships do not think that this 
question ought to be decided until pleadings have been delivered 
and evidence taken so far as may be necessary. All that their 
Lordships decide is that the plaintiffs’ claim ought not to be dis­
posed of in a summary application such as the present.

The Appellate Division gave judgment for the Attorney- 
General on the ground that the action did not fall within the 
authority of Dyson's case, but also added some observations to 
the effect that the claim must fail upon the merits. This jioint 
was not properly raised by the notice of motion, and their Lord- 
ships do not propose to express any opinion upon it because, 
whatever difficulties there may be in the way of the ultimate 
success of the appellants’ case, it is not, in the judgment of their 
Lordships, so clearly bad as to make it right that the appellants 
should by a summary order be prevented from having it tried 
in ordinary course.

Their Lordships will humbly recommend to His Majesty that 
this appeal should be allowed, that the orders of the courts below 
should be set aside, and the action remitted to the Supreme 
Court to be proceeded with in the ordinary way.

There will be no costs of this appeal. The costs in the courts 
below of and incident to these motions should be costs in the 
cause. Appeal allowed.

ALTA. FAIR * Co. and LIVINGSTON v. WARDSTROM.

e c Alberta Supreme Court, Appellate Division, Harvey, C.J., Beck, Simmons and 
McCarthy, JJ. June 4, 1919.

Execution (§ II—15)—Sale under sheriff’s warrant—Judgment 
creditors—Prudence of reasonable business man in conduct­
ing—N EGLiGENCE—Damages.

The party having the conduct of the sale of goods and chattels, seized 
under the sheriff’s warrant, issued at the request of the judgment creditors, 
is liable in damages, unless he exercises the judgment and discretion 
which a reasonably careful business man would exercise under the circum­
stances. Accepting the suggestion of the sheriff and one possible bidder 
that, the goods be sold en bloc, without any further inquiry, is not such 
prudence.

Statement. Appeal from the judgment of His Honour Judge Lees. 
Reversed.
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A. S. Watt, for appellants; Frank Ford, K.C., and Murphy, for 
respondent.

Harvey, CJ., and Beck, J., concurred with Sinunons, J.
Simmons, J.j—The plaintiffs are execution creditors of one 

Graham for $235.83 and $251.22 respectively.
At the request of the plaintiffs the sheriff on behalf of all 

execution creditors of the judgment debtor issued Ids warrant 
directed to the defendant as his bailiff to levy on the goods and 
chattels of the judgment debtor. Pursuant to this warrant, 
seizure was made of the furniture and fittings of the Lakeview 
Hotel in the Village of Strome. Pursuant to further instructions 
from the sheriff, the defendant advertised for sale and placed on 
sale said goods and chattels. The sheriff suggested to the 
defendant that the goods should lie sold in block if the defendant 
thought he could obtain as good a price as by selling the articles 
separately. The sale was advertised for 1 p.m. but did not ojien 
till about 1.30 p.m. Bidding was not very active and was at the 
last stages confined to one Nelson, a second-hand dealer from 
Wetaskiwin and one Graham, a brother of the execution debtor, 
to the latter of whom the goods were sold for $400.

At the opening the defendant asked those in attendance 
whether he should sell in block or in separate parcels. Nelson 
suggested sale in block and apparently on Nelson’s suggestion 
the sale was conducted in this way. The defendant says he did 
not know which was the liest way to sell, but he thinks he would 
not have sold m block if the sheriff had not suggested it. The 
purchaser disposed of a portion of the goods and chattels (just 
how much does not appear) by private sale and sold the balance 
by auction in parcels for $1,200.

Plaintiffs claim the sale was conducted improvidently, negli­
gently and in collusion with the purchaser. The claim that 
there was collusion was abandoned on the appeal and argument 
was confined to the allegation that a sale en bloc under the circum­
stances was improvident, and a further allegation that one 
McMillen, a prospective bidder, was not given an opportunity 
to bid.

The trial judge found in favour of the defendant on all grounds 
set up by plaintiffs. As to the claim in regard to McMillen I 
think there is sufficient evidence to justify his conclusion.

2—47 D.L.R.
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Simmons, J.

McCarthy, J.

In regard to the sale en bloc, the trial judge says the sale was 
made in accordance with the sheriff’s instructions. I think he 
misconceived the effect of the evidence on this head. The instruc­
tions of the sheriff left it to the judgment and discretion of the 
defendant, although suggesting a sale cn bloc. The responsibility 
was clearly upon the defendant.

It does not require citation of authority for the proposition 
that once the responsibility for the conduct of the sale is located 
that the party assuming this responsibility cannot be held to have 
discharged his duties unless lie has exercised the judgment and 
discretion which a reasonably careful business man would exercise 
under the circumstances. The subsequent sale of a part of the 
goods at such an increase in price within a short period of the 
former sale furnishes, in my opinion, a primâ facie case of an 
absence of that reasonable care. This primâ facie case might 
he met by defendant producing evidence of unusual circumstances, 
which would excuse him.

He admits, however, that he did not exercise any discretion, 
other than accepting a suggestion of the sheriff and the suggestion 
of a probable bidder. There is nothing to suggest any further 
inquiry by him. This seems to lie very far short of the investiga­
tion that a careful business man would make. The honesty of 
the defendant does not excuse him, if there was a failure of his 
duty to use reasonable precautions against a sacrifice of the goods. 
I think he should have made a return that the goods remained 
in his hands unsold for want of a buyer and he ought to have 
waited for a writ of venditioni exponas. Keightley v. Birch (1814), 
3 Camp. 521.

I would, therefore, allow the appeal and give judgment to 
plaintiffs in damages in the sums of $30.88 and $39.27, lieing the 
respective deficiencies on the plaintiff’s executions. As to the 
claim to include in the damages an item of $40, solicitor and 
clients’ fees, for investigating the circumstances of the sale, I 
think this is too remote on the very indefinite evidence produced, 
and should not be allowed.

The plaintiff to have the costs of the trial and appeal.
McCarthy, J. (dissenting) :—This is an appeal from the 

judgment of His Honour Judge Lees dismissing the plaintiff’s 
action. The action was brought to recover damages against the



47 D.L.R.] Dominion Law Reports. 19

defendant, a sheriff’s bailiff, arising out of a sale by the defendant 
of goods seized under two executions against John and Jason 
Graham for $231.88 and 8235.83 respectively.

The grounds upon which the action was brought and upon 
which the trial proceeded were the allegations of the plaintiffs 
that the defendant conducted the sale improvidently, negligently 
and in collusion with the purchaser at the sale, the reasons given 
in the statement of claim being:—

(a) The defendant instructed prosjjective purchasers to examine said 
goods and chattels in the various rooms in the said hotel in which they were 
situated, stating that he, the defendant, would await their return before 
commencing the said sale, but the defendant did not await the return of such 
prospective purchasers, but proceeded with such sale in their absence, well 
knowing they were absent for the purpose of inspecting the said goods and 
chattels.

(b) The defendant sold the whole of said goods ami chattels en bloc 
instead of room by room or piece by piece, well knowing that so the number 
of bidders for said goods and chattels would be reduced to a minimum.

(c) The defendant fraudulently conspired with the said Grahams (and) 
or either of them to procure, as in point of fact he did procure, the sale of said 
furniture to the said George Graham at a price excessively below its market 
value and excessively below the price which would have been obtained had 
the said sale been conducted in a proper manner.

There are also allegations that the sale realized 8400 whereas 
a portion of the furniture was, subsequent to the sale by the 
sheriff’s bailiff, sold by the purchaser at public auction for 81,200.

The balances left unpaid of the plaintiffs’ executions were 
$30.88 and $39.27 respectively. The further claim made was $40 
for costs incurred by the plaintiffs in having their solicitor make 
an investigation of the circumstances surrounding the “impro­
vident, negligent and collusive sale.”

The trial judge has found, and I entirely agree with him in so 
finding, that the evidence failed to establish any fraud, collusion 
or conspiracy,'and indeed counsel for the plaintiff upon the hearing 
before us agreed that there was no evidence to support such an 
allegation.

There remains, therefore, to be considered the other grounds 
of complaint with regard to the conduct of the sale, namely, that 
the chattels were sold en bloc and not piece by piece, w hereas it is 
alleged that if the latter course had been followed a much larger 
sum would have been realized and a sum sufficient to have satisfied 
the plaintiffs’ executions in full, and if such ground is oiien upon
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the pleadings, which I doubt, the fact that a larger sum than that 
procured by the bailiff was realized by a subsequent sale by an 
experienced auctioneer, piece by piece, shortly after the sheriff’s
sale.

Assuming that the ground of liability in damages is negligence, 
I am clearly of the opinion that there was no negligence in selling 
en bloc and not piece by piece. The goods sold were the ordinary 
furnishings of a country hotel and included amongst other things 
“one long bar and a gasoline lighting outfit” and a number of 
other things which, it would be reasonable to suppose, would be 
better sold en bloc.

It should be noted however that the first suggestion as to 
selling en bloc came from the sheriff. On November 9, 1917, the 
defendant wrote to the sheriff as follows:—

Re Livingston & Ross: 1 enclose sale notice in the above. I have got 
permission from John Graham (execution debtor) to have the sale in the hotel 
and he also guaranteed that everything would be looked after, so I did not 
put a man in charge. I would like to know if I can engage an auctioneer 
and cle^k and pay them out of the proceeds.

To which letter on November 10, 1917, the sheriff replied as 
follows:—

In reply to your letter, you may employ a clerk, but you will have to 
auction the chattels yourself. Try and sell en bloc if you think you could 
get as good a price that way as selling articles separately. Some one may 
wish to buy the w'holc thing in to keep the hotel running.

Under the circumstances I think it was not an unwise suggestion 
to make that the sale should be en bloc and at the most, in view of 
what occurred afterwards, I think the worst that can lie said of the 
action of the sheriff and his bailiff was that they committed an 
honest mistake in judgment.

If it can be said to be negligence to sell en bloc and not piece 
by piece, I think that, on the facts of this case, the negligence 
would be that of the sheriff who, as would appear, Took charge of 
and conducted the proceedings with the exception of the actual 
conduct of the sale on the day of the sale, but, as I have said, I do 
not think any negligence can be imputed to the sheriff.

In my opinion the case of Great Northern Ins. Co. v. Young 
(1916), 32 D.L.R. 238. is distinguishable.

There remains to be considered the question of whether the 
sale by the bailiff, having been made at a price less than what at 
first sight may appear to be the true value of the goods sold of 
itself, makes the bailiff liable in damages.
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There is authority for the proposition that the execution __ 
debtors’ goods ought not to be sacrificed. See Keiyhtlcy v. Birch, S. C. 
3 Camp. 521, wherein it is laid down that the sheriff having taken faik ,v 
goods in execution under a fi. fa. is not justified in selling them to AND

WaRDSTROM.
the highest bidder greatly under their value, but if he cannot 
obtain a reasonable price, should return that they remain in his 
hands for want of buyers. McCarthy, J.

In this case Lord Ellenborough said, p. 523:—
If the goods taken in execution really were worth Jl’.'iOO or £400, 1 think 

the sheriffs are liable for selling them for £72 15s. lOd. The return ought to 
have been that they had taken goods which remained in their hands for want 
of buyers. If a chattel worth £1,000 is put up for sale, and only £5 is bid 
for it, the sheriff ought not to part with it for that sum, and he may fairly say 
that it remains in his hands for want of a buyer. He ought to wait for a 
venditioni exponas, the meaning of which is ‘‘sell for the best price you can 
obtain.”

See also Mather on Sheriff Law, 2nd ed., at p. 105.
In my view of the matter, the mere fact that the goods were 

sold piece by piece, by an experienced auctioneer for a higher 
price, is not sufficient evidence that the goods were sold “greatly 
under their value,” and the conditions which have existed in this 
province for many y cal’s are such that it will be placing too serious 
a liability upon sheriffs and bailiffs if in a case such as this they 
could be made liable to pay the difference between what was 
obtained in a sale bonâ fide en bloc and what could be obtained by 
an experienced auctioneer selling some of the furniture piece by 
piece. In my view, it would not Ik? unwise to inform the sheriff’s 
bailiffs of their duties and to give them proper means of ascertain­
ing values and of conducting sales to the best advantage. To 
hold that the bailiff at Strome acting bond fide and under the 
advice of his sheriff must know, at his peril, the value say of a 
prize bull for which a fancy price might lie obtained if the value 
were known, is placing too high a standard of care upon him.

I think, therefore, that it should not be held in this case that 
there was any negligence in selling at the price obtained.

Furthermore, there is no evidence of any damage to the 
execution creditors as there is nothing in the evidence to shew that 
the execution debtors have not other property out of which the 
small balances could have lx?en realized, and, in my opinion, the 
onus is clearly upon the plaintiff to shew' that there has been
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misfeasance or negligence, and upon this ground alone, apart from 
the other considerations I have mentioned, I would dismiss the 
appeal with costs.

It is unnecessary for me to consider the point raised on the 
argument as to the possible difference between the rights of the 
owners of the goods, namely, the execution debtors, and the rights 
of the execution creditors. I content myself with finding that 
no damage lias been proved, assuming that the execution creditors 
may have the same rights as the owners to complain of the conduct 
of the sheriff or his bailiff.

I would dismiss the appeal, with costs. Appeal allowed.

FLEXLUME SIGN Co. Ltd. v. GLOBE SECURITIES Co.
Ontario Supreme Court, Appellate Division, Mulock, C.J.Ex., Clute, Riddell.

Sutherland and Kelly, JJ. December 9, 1918.

Costs (§ II—60)—Setting case down for trial—Notice of—Right of
COUNSEL TO FEE AT TRIAL.

Where a defendant is justified in setting hie ease down for trial ami 
giving notice of trial the solicitor becomes entitled to deliver briefs to 
counsel, and if intending to take his own brief as a barrister is entitled 
to counsel fee at trial. In a number of cases which are identical, where 
one solicitor counsel is retained for all the cases, he is entitled to counsel 
fee in each case.

The general rule that the discretion of the taxing officer is not to be 
interfered with as to quantum does not preclude the appellate court 
from so interfering in very special circumstances.

Appeal by defendants from a judgment of Meredith, C.J.C.P., 
reducing the amount of costs allowed by the Taxing Officer in the 
above and eight other actions, cacli brought against a different 
defendant. The actions were for infringement of a patent for an 

invention.
An action was brought by the plaintiffs—not one of the nine 

actions—against the Macey Sign Company Limited; it was tried 
by Sutherland, J., who on the 20th May, 1916, dismissed it: 

Flexlume Sign Co. Limited v. Macey Sign Co. Limited (1916), 
10 O.W.N. 305.

The nine actions had been commenced before judgment was 
given in the Macey action. On the 1st June, 1910, the defendants 
in the nine actions gave notices of trial and entered the actions for 
trial at the Toronto non-jury sittings. On the 7th June, the plain­
tiffs moved before the Master in Chambers to stay the trial of the 
nine actions. The motion was refused. The plaintiffs appealed, 
and upon the appeal Boyd, C., on the 21st June, 1916, made an
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order staying the proceedings in the nine actions until the result __ 
of an appeal in the Macey case should l>e known, on the plaintiffs 8. C. 
undertaking that they would allow judgment to he entered for the Flexlumi 
defendants with costs if the appeal in the Macey case should lie Co.
determined against the plaintiffs: Flexitime Sign Co. v. Globe v.

Securities
Securities Co. (1916), 10 O.W.N. 380.

The appeal in the Macey case failed: Flexlume Sign Co. Limited Co. 
v. Macey Sign Co. Limited (1917), 12 O.W.N. 89.

The nine actions were accordingly dismissed with costs to the 
defendants; and on the taxation of these costs the Taxing Officer 
allowed a counsel fee at trial of $100 in each action.

The judgment appealed from was as follows
Meredith, C.J.C.P.:—In all taxations of costs it should “Tcp* 

be borne in mind that allowances are to be made only for 
services actually performed, fees actually earned,, and outlays 
actually incurred, all within the limitations which the tariff 
contains; that nothing is to lie allowed for imaginary services, or 
services which might have been but were not performed: and that, 
in addition to this, the practice and the Rules, which have the 
force of legislation, prohibit in the taxation of party and party 
costs the allowance of costs for any proceedings unnecessarily 
taken, or not calculated to advance the interests of the party in 
whose behalf they were taken, or which wrere incurred through 
over-caution, negligence or mistake, or which do not appear to 
have been necessary or proper for the attainment of justice or 
defending the rights of the party (Rule 667). The rule has lieen 
admirably stated in these words of a learned Judge most capable 
of dealing with the subject:—

“ It is of great importance to litigants who are unsuccessful that 
they should not be oppressed by having to pay an excessive amount 
of costs. . . . the costs chargeable under a taxation as 
between party and party are all that are necessary to enable the 
adverse party to conduct the litigation, and no more. Any 
charges merely for conducting litigation more conveniently may 
lie called luxuries, and must lie paid by the party incurring them:”
Smith v. Fuller (1875), L.R. 19 Eq. 473, 475 (per Malins, V.-C.)

The questions involved in this appeal are whether the solicitor 
for the defendants in the nine actions in which the appeal is brought 
should have been allow ed in each case, in the taxation of party and 
party costs, a “counsel fee at trial;” and if so in what amount?
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The Taxing Officer gave him $900, 8100 in each case, though 
none of these cases came to trial, and although in a tenth case, of 
the same kind, which did go to trial, he gave to the solicitor $500 as a 
counsel fee at the trial. I said “ gave to the solicitor” liecause there 
was no other counsel for any of the defendants, and he alone gets 
the $1,400 counsel fees, if the Taxing Officer's allowances stand.

All the cases w ere brought by one solicitor for the one plaintiff : 
the solicitor-counsel who has l>een allowed that large sum I icing, 
as I have said, the one solicitor for all the several ten defendants.

That the cases were substantially alike is shewn by the fact 
that, after the trial of the one and liefore any trial of the others, it 
was arranged, and an order made upon that arrangement, that 
none of the nine cases should lie tried, but that the fate of each 
should lie determined by the ultimate fate of the one which was 
tried : and the ultimate fate of all was a dismissal of the action 
with costs.

The nine cases w ere set down for trial after the trial of the tenth : 
hut they were set down for trial at the Toronto non-jury sittings, 
which, as every one knows, may have meant a trial only weeks or 
months afterwards quite as much as only days afterwards. And, 
the other, sulistantially same, case having lieen tried and being in 
appeal, there could hardly have been any excuse for bringing the 
nine on for trial, or any likelihood of having them tried, until the 
result of the appeal in the case tried was known: a view which must 
have been entertained by the Court as well as the parties, as is 
shewn by the order which was actually made tying the nine down 
to the result in the other.

No “counsel fee at trial" was paid: was any earned?
No evidence seems to have been given in the taxing office upon 

the subject : and when, here, the evidence which a trial brief should 
carry is called for, a clean copy of the pleadings is produced, a 
paper which is in no sense a brief, but more like something written 
only for the purposes of taxation as if a brief. There is nothing 
produced having the semblance of a brief of evidence, or to shew 
any kind of service such as “counsel fee at the trial” would cover. 
And why should there have been any such services rendered? 
Counsel who would have taken the brief at the trial was the solicitor 
in the action: having had instructions for action, instructions for 
pleading, for examinations for discovery, advising on evidence, if any,
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and other services as solicitor in the action. He was familiar with the 
whole case, and so in a very different position from counsel retained 
for the trial only, who would need to learn, some time liefore the 
trial, part at least of all that the solicitor-counsel already knew.

As the matter now stands, there is no evidence upon which either 
counsel fee, or brief, at the trial, could justly be allowed; but the 
solicitor asserts that such evidence can be given; in these circum­
stances it seems to me that the taxation should be reopened, and 
that the Taxing Officer should inquire whether in fact any services 
were rendered such as the practice and Hules require, entitling the 
defendants to any fee with brief at the trial: but, as to the amount, 
that which has l>een allowed seems to me to be beyond any kind 
of reason. It is said that the amount was in the discretion of the 
Taxing Officer, and that it is a firm rule of the Courts not to allow 
an appeal in that respect: but a legislative Rule provides that there 
shall be an appeal, when duly taken, in regard “to any item” in 
a bill taxed. It is true that if the appeal lie as to matters about 
which a Judge may think the Taxing Officer knows lietter than he, 
the appeal is apt to be dismissed: or, if matters of no considerable 
moment are made the subject of appeal, the appellant is not likely 
to fare well. Appeals from taxation are troublesome and not much 
encouraged. But, in such a case as this, an appeal lies, and must 
be considered. I cannot look upon it as an appeal, in this respect, 
as much from a discretion exercised as it is from an indiscretion 
exercised. Nine hundred dollars allowed without even a stroke of 
a pen of counsel to shew any service rendered: very like $900 of 
“luxuries.”

Bidlen. We offered to pay $100 in all, for counsel fees, divisible 
among the nine cases : and are willing to pay that now rather than 
have this litigation further prolonged.

The Chief Justice:—I cannot perceive how it can be possible 
for the defendants to shew a right to more than that. At present 
they have shewn no right to anything, and, if strictly dealt with, 
the whole of the fees in question should be struck off. In these 
circumstances, the proper order to make is: that the appellants may 
have either the items in question struck off the bill with a reference 
back to the Taxing Officer as to them ; or have the $900 reduced to 
$100 and the taxation ended. They may take out an order in 
either form.
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The plaintiffs elected to have the $901) reduced to $100, anil an 
order so directing was issued.

R. McKay, K.C., for appellants.
J. M. Rullen, for the plaintiffs, respondents.
The Court overruled the objection that an appeal did not lie 

without leave, pointing out that the test whether leave must lie 
obtained for an appeal is not whether the order to be appealed 
from is “interlocutor)- ” or not, hut whether or not it finally disjxises 
of the whole or some part of the matter.* The order of the Chief 
Justice of the Common Pleas finally disposed of the right of each 
defendant to receive certain money by way of costs, and therefore 
the order was appealable without leave. Talbot v. Poole (1893), 
15 P.K. (Ont.) 274, was approved and followed notwithstanding 
the change in the law.

The Court on the merits held:—
1. That the defendants were justified in setting down their 

cases for trial and giving notice of trial.
2. That thereupon the solicitor became entitled to deliver briefs 

to counsel, and, if intending to take his ow n brief as a barrister, w as 
entitled to a counsel fee at trial.

3. Reaffirming the general rule that the discretion of the Taxing 
Officer could not lie interfered with as to quantum, the Court is not 
precluded from so interfering in very special circumstances. Here 
there were such special circumstances:—

(a) The actions were all practically the same and practically 
the same as the Maay case.

(b) The defendants were all represented by the same solicitor.
(c) And this solicitor had lieen counsel for Macey and intended 

to be counsel in all these actions.
(d) In the Macey action he had lieen taxed a counsel fee of 

$750.
(e) No facts or law were briefed, and no facts or law other than 

appeared in the Macey case were required to be considered.
(f) A fee of $25 in each case was allowed for “Preparation for 

Trial."
4. As the costs between party and party are the costs of the

• Rule 507.—(1) A person affected by an order or judgment pronounced by 
a Judge in Chambers which finally disposes of the whole or part of the action 
or matter may appeal therefrom to a Divisional Court without leave.
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litigant, each bill of costs is a separate matter; and, each being 
taxed by itself, a counsel fee should l>e taxed in each.

5. A counsel fee of $50 in each case was allowed as “Counsel 
fee at trial.”

The order of the Chief Justice of the Common Pleas was 
amended accordingly; costs of the appeal, fixed at $75, to cover 
all costs of appeal, including order thereon, to be paid by the 
plaintiffs; no costs of the appeal before the Chief Justice of the 
Common Pleas.

GRAND TRUNK PACIFIC R. Co. v. DEARBORN.

Supreme Court oj Camilla, Davies, C.J., and Idington, Anglin, Brodeur 
and Mignault, JJ. March 17, 1910.

Statutes (§ IIA—104)—Bins of Sale Ordinance (N.W.T. Con. Ord. c. 43) 
—“Crf.ditors”—Meaning of as used in ordinance.

The word “creditors," as used in s. 17 of the Bills of Sale Ordinance
(N.W.T. Con. Ord. c. 43), means all the creditors of the mortgagor and
not merely the execution creditors.

[Security Trust Co. v. Stewart, 30 D.L.R. 518, overruled.]

Appeal per saltum from the judgment of the Supreme Court of 
Allierta, Ives, J., dismissing the pluintiff's action with costs.

//. C. Macdonald, for the appellant; S. li. Woods, K.C., for the 
respondent.

Davies, C.J.:—This ap]>eal comes to us by way of apjieal per 
saltum from a judgment of Ives, J., delivered on the trial of an 
interpleader issue in which the (band Trunk Pacific R. Co. was 
directed to be the plaintiff and the respondent Dearborn defendant 
for the purpose of testing the validity of a chattel mortgage given 
on January 29, 1914, by the Edmonton Gravel Co. Ltd. in favour 
of the Northern Trust Co., of which chattel mortgage the respond­
ent Dearborn had become assignee.

On April 16, 1917, the Grand Trunk Pacific R. Co. obtained 
judgment against the Edmonton Gravel Co. in the sum of $7,808 
and costs, and on May 4, 1917, a writ of fi.fa. for the amount of 
the judgment and costs was placed in the sheriff’s hands with 
instructions to levy the amount thereof on the goods and chattels 
of the Edmonton Gravel Co.

On April 5, 1917, a distress warrant was placed in the hands 
of the sheriff by the defendant Dearborn as assignee of the mort­
gage bill of sale from the Edmonton Gravel Co. with instructions
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to take possession of and sell the goods and chattels set out and 
assigned in the said mortgage and pursuant thereto the sheriff did 
actually seize and take possession of the said chattels. A portion 
of them was actually sold by the sheriff and the remainder held 
by him subject to the order of the court on the interpleader issue.

The trial judge held that the facts did not constitute a delivery 
of possession by the mortgagor, and also held that while lie agreed 
personally with the contention of the plaintiff and the dissenting 
judgment of Harvey, C.J., in the case of Security Trust Co. Ltd. 
v. Stewart (1918), 39 D.L.R. 518, that failure on the part of the 
mortgagee of the bill of sale or its assignee to file the renewal 
statement required by the statute
made void the mortgage against all creditors and that there was no sufficient 
justification for qualifying the term “creditors"
in s. 17 of the ordinance respecting the registration of bills of sale 
so as to read “execution creditors,” he was nevertheless bound by 
the judgment of the court in that case and precluded from giving 
effect to his own opinion.

In this appeal the question is squarely raised before this court, 
which is, of course, not bound by any provincial judgments, 
whether under the Bills of Sales Ordinance, ch. 43 of the Con­
solidated Ordinances of the N.W. Territories, the defendant’s 
mortgage, not having been renewed on or before January 18, 
1917, as required by s. 17 of the ordinance, had in the words of 
the ordinance “ceased to be valid” as expressed in s. 6 or had 
become “absolutely null and void” as expressed in s. 11 against 
the creditors of the mortgagor, and whether the courts should 
limit the meaning of the term “creditors” in the section to execu­
tion creditors only.

The ordinance in question is substantially a copy of the Ontario 
statute upon the same subject l>efore it was amended by enacting 
that the word “creditors” should not be limited to “execution 
creditors ” as it had been by the judgments of the courts of Ontario.

Upon this question, as to the meaning of the word “creditors” 
in the section as originally enacted by the Ontario legislature and 
substantially copied by the ordinance of the N.W. Territories, 
there has been a great difference of judicial opinion.

In Holmes v. Vancamp (1853), 10 U.C.Q.B. 510, Robinson, 
C.J., delivering the judgment of the court, says at p. 515:—
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It is estahlishptl clearly that lie (Vaiiealii|>) was in fast a ereilitor (of tbe 
mortgagor) when this mortgage was given, and when he shews that, he com­
pels us to hold the mortgage void as against him from the first and not merely 
from the time his judgment was entered.

In a ease in the Chancery Division of Barker v. Leeson (1882), 
1 O.R. 114, it was held by Ho yd, C., that
a chattel mortgage which has expired by effluxion of time under R.S.O. c. 119, 
s. 10, and has net been renewed or refiled, ceases to be valid as against all 
creditors of the mortgagor then existing.

The chancellor, in giving judgment, said at p. 117:—
The language of the statute is, that every mortgage shall cease to be valid 

as against the creditors of the person making the same after the expiration of 
one- year from the filing thereof, unless there be » statement of renewal filed, 
as provided in the 10th section of the Act : R.S.O. c. 119. Why should this 
be read as meaning judgment or execution creditors?

The recovery of judgment merely facilitates the proof of the party who 
is the creditor, but he is as much a creditor before as after judgment. The 
object of the Act is plainly, by means of registration, to inform everybody 
that goods apparently in the jxwsession and ownership of A. are not in truth 
his, but are held by him subject to the claim of B. under a chattel mortgage 
or hill of sale. The object of the Act is to enforce a visible and actual transfer 
of possession u|>on every change of ownership, or to com|>el the recording of 
the instruments which manifest the change of property. The intent is, that 
persons who are about to become the creditors of others by parting with money 
or money's worth, may, by searches in th,e public office, obtain information 
for their guidance; and that the ostensible owners of chattels may not gain 
fictitious credit on the faith of pro|x>r1y which is either encumbered or belongs 
to other people. By the statute then, where the mortgagee has not renewed 
his security by refiling at the year’s end, and is not in possession of the chat­
tels, his mortgage ceases to be valid against creditors.

The case chiefly relied upon by the respondent was that of 
Parkets v. St. George (1884), 10 A.R. (Ont.) 490. There the appeal 
court held (Patterson, J., dissenting) that a creditor who is not in a 
position to seize or levy on an execution on the property cannot 
maintain an action to have the instrument declared “invalid,” 
and that holding was, of course, followed in the Ontario courts in 
a series of decisions until the Act was amended eight years after­
wards by declaring that the word “creditors" in the statute should 
not he limited to execution creditors.
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In the Province of Alberta, in the case of the Security Trust 
Co. v. Stewart, 39 D.L.R. 518, the court, Harvey, C.J., dissenting, 
followed the Ontario decision of Parke* v. St. Georye, and limited 
the word “creditors” in the Act to “such as were either execution 
or attaching creditors."
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1 agree fully with the dissenting Chief Justice Harvey, in hh 
statement, p. 519 (2), that he could see
no sufficient reason for concluding that when the legislature said that a mort­
gage would cease to Ik* valid as against the creditors of the mortgagor, it 
meant anything different from what it said. To prefix the word “execution” 
before the word “creditors” would he a jierfectly legitimate amendment, but 
it is only the legislature that has the right to make such amendment.

See also judgment of Walsh, J., in Graf v. Lingerell (1914), 
16 D.L.R. 417, 7 Alta. L.K. 340.

The same question came before this court in the case of Clarkson 
v. McMaster (1895), 25 ('an. S.C.R. 96. Strong, (’.J., in his 
judgment, referring to the decision of the Ontario Court of Appeal 
in Parkes v. St. George, above referred to, and the cases which 
followed it, said at p. 100:—

If it were necessary now to determine whether this construction was or 
was not correct I am compelled to say, with great respect for the opinions 
referred to, that I should find great difficulty in agreeing with these decisions. 
First, I see no reason why the word “ creditors ” should lie restricted to a par­
ticular class of creditors, viz., judgment creditors. Why should the same word 
receive a different construction in this Act from that which it has received as 
used in the statute of the 13th Elizabeth? I see no reason for any such dis­
tinction. It is true that equitable execution as consequential on the avoid­
ance of a transaction under the 13th Elizabeth could not, under the old system 
of separate jurisdictintis for law and equity, have been obtained by any but 
judgment creditors, but the deed was nevertheless held to be void as against 
simple contract creditors.

And again at p. 101 :—
Then, there are reasons which, in my opinion, require a liberal construc ­

tion of the word “creditors,” derived from the manifest policy of the Chattel 
Mortgage Act. Registration or ixisscssion were required manifestly for the 
protection, not only of actual creditors, but of those who might become 
creditors, relying on the visible possession of property by their debtor, and 
the absence from the appropriate registry of any charge U|>on that property ; 
and this for the protection of those who had not had the opportunity of recov­
ering judgment, creditors payment of whose claims might be deferred, or who 
had not had time to get judgment.

I have no hesitation myself in putting the construction upon 
the section of the Ontario legislature, from which the ordinance 
was substantially copied, adopted by Robinson, C.J., in Holmes 
v. Vancamp, 10 U.C.Q.B. 510; Boyd, C., in Barker v. Leeson, 
1 O.R. 114; and Patterson, J., in Parkes v. St. George, supra, and 
also by Strong, C.J., in Clarkson v. McMaster, supra, and, upon 
the N.W. Ordinance which is a substantial copy of the Ontario 
enactment, by Harvey, C.J., dissenting in the Appeal Court and
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Simmons, J., the trial judge, in Security Trust Co. v. Stewart, 
39 D.L.lt. 518, and by Walsh, J., in Graf v. Li tiger ell, supra, on 
the N.W. Ordinance before us.

I cannot admit the right of the courts where the language of- 
a statute is plain and unambiguous to practically amend such 
statute either by eliminating words or inserting limiting words 
unless the grammatical and ordinary sense of the words as enacted 
leads to some absurdity or some repugnance or inconsistency with 
the rest of the enactment, and in those cases only to the extent 
of avoiding that absurdity, repugnance and inconsistency.

I think the word “creditors” as used in this ordinance means 
just what it says and embraces all creditors and not merely execu­
tion creditors. Such a construction has in scores of cases in the 
English and in our courts lieen put uj>on the same word “creditors" 
in the Statute of Elizabeth.

I think the object and purpose of the legislation being con­
strued was to comjiel either registration of a mortgage or other 
bill of sale from the owner in possession of the chattels to a mort­
gagee or the visible and actual transfer and possession of the 
chattels to him so that persons might not be entrapped or misled 
into advancing moneys or credits to others in ostensible jMJssession 
of chattels and goods under the belief that they were the owners 
of the goods. It was intended to prevent the ostensible owner of 
goods from obtaining undeserved credit on the faith of his being 
the real owner of property which was either encumbered by secret 
bills of sale or belonged to other people. It does not require an 
actual change in the ostensible possession of property but it does 
require, if there is no such change of possession, that the security 
taken upon the property should be recorded in a public office; and 
it further requires that from time to time, as specified in the Act, 
such security should be renewed on the registry so as to conform 
with the actual existing facts. These requirements were not 
enacted surely for the benefit of execution creditors merely. They 
were so enacted for the benefit and protection of all who were 
or might become creditors before there was an open, visible change 
of actual possession of the goods and chattels or a registration in a 
public office of a mortgage of such goods. It comes down to this, 
that either registration and renewal or actual transfer of possession 
were required for the protection as well of existing as for future
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creditors who might rely upon such possession and the non­
registration or non-renewal of charges in the proper registry.

Being a remedial statute to prevent fraud and protect honest 
dealers it should rather he construed, if its language is doubtful, 
liberally and to advance the object the legislature clearly had in 
view.

For these and other reasons I will not stop to enlarge upon, 
I would allow the appeal and direct judgment as prayed for in the 
statement of claim.

If a majority of the court does not agree with my construction 
I would still allow the appeal upon the second ground that the 
plaintiffs appellants having become execution creditors, and the 
goods not having lieen sold when the execution was placed in the 
hands of the sheriff, they were still held under the mortgage which 
had liecome invalid as against the plaintiffs as execution creditors 
and that as such these* latter had priority over the claimant under 
the void chattel mortgage.

Idington, J. (dissenting):—I agree with the construction 
adopted herein by the court below, of the Bills of Sale Ordinance 
Act in question. Even if 1 had grave doubts (which I never had) 
of the correctness of that construction having been well founded, 
when adopted long ago by the courts of Ontario in applying the 
Act from which that now in question seems to have been copied, 
I should not feel at liberty at this late day to upset all that which 
now rests upon the adoption of such construction, supposed to 
have been settled so long ago.

There have been many interesting questions suggested in the 
course of the argument which, when connected with charges of 
fraud, might be well worth considering, but raises nothing herein 
when such charges are not made. Therefore 1 pass no opinion 
but upon the single point raised and dealt with above.

I think the appeal should be dismissed with costs.
Anglin, J.:—The defendant having failed to renew the registra­

tion of his chattel mortgage on or before January 18, 1917, as 
required by s. 17 of the Bills of Sales Ordinance (Con. Ord. N.W.T., 
c. 43), it “eeased to be valid as against the creditors” of the mort­
gagor. The plaintiff, the Grand Trunk Pacific R. Co., was then 
a simple contract creditor of the mortgagor. It became an 
execution creditor on May 4, 1917. Meantime, on April 5, the

1
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defendant had caused w hat he asserts was a seizure to be made of 
the goods covered by his chattel mortgage and they were, formally 
at least, still under such seizure when the plaintiff company’s 
execution was lodged with the sheriff on May 4, and when he was 
directed, on October 19, to hold the chattels or proceeds of the sale 
thereof to meet it.

Upon these facts, Ives, J., following, as he was bound to do, 
the decision of the Apj>ellate Division of the Supreme Court of 
Alberta in Security Trusts Co. v. Stewart, 39 D.L.Ii. 518 (although 
he expressed his personal preference for the dissenting opinion of 
Harvey, C.J.), dismissed the plaintiffs’ claim to have the chattel 
mortgage declared void as against them and for payment over to 
them of the proceeds of the sale of the goods in question (made 
without prejudice under an arrangement with the parties) by the 
sheriff in whose hands they are. From that judgment the plaintiffs 
appeal to this court—per saltum by consent.

The appeal rests on two distinct grounds: (1) that the word 
“creditors,” in s. 17 of the Hills of Sales Ordinance, means all or 
any creditors of the mortgagor and not merely “execution credi­
tors,” as was held by the Appellate Division in the Stewart case, 
supra) (2) that the goods being only under seizure and not yet 
sold when the first execution was placed in the sheriff’s hands, 
they were still held under the mortgage, which had become invalid 
as against the plaintiffs, if not before, at least immediately upon 
their attaining the status of execution creditors, and that as 
execution creditors they acquired a right to have the goods in 
question seized and disposed of for their benefit superior to that 
of the defendant as chattel mortgagee.

On the first, point, notwithstanding Mr. Macdonald’s very able 
argument and the powerful judgment of the late Chief Justice 
Strong in Clarkson v. McMaster, supra, by which he supported it, 
I am of the opinion that the word “creditors” in the Hills of Sales 
Ordinance has been properly held to mean execution creditors— 
creditors whose claims are in such a form as gives them a lien on 
the property and entitles them to seize it—creditors having rights 
in respect of the goods to the exercise of which the security to l>e 
avoided would, if valid, present an olwtacle. The judgments in 
Parkes v. St. George, supra, have convinced me that the legislature
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cannot have meant to give a simple contract creditor what would 
be tantamount to execution before judgment. It would lie useless 
at the suit of such a creditor to set aside a mortgage which (subject 
to the statute against fraudulent preferences) could l>e at once 
replaced (no creditor having acquired a right to seize the goods 
covered by it and no subsequent purchaser or mortgagee having 
intervened) unless such goods should be held to meet the suitor’s 
claim when he should have recovered judgment against his debtor. 
On this branch of the cast1, however, I merely desire respectfully 
to express my concurrence in the judgment in Parke* v. St. (leorgc, 
supra, and the numerous decisions which have followed it.

Hut upon the other aspect of the case, I think the appellants 
are entitled to succeed on the ground on which Heaton v. Flood 
(1897), 29 O.H. 87, was decided in favour of the execution creditor. 
I express no decided opinion upon the question whether there 
must be what is tantamount to “a delivery or new’ transfer by the 
mortgagor” to render the taking of possession effectual to cure 
the defect in the mortgagee's title due to non-compliance with the 
requirements of the statute. The mortgagee certainly took such 
possession as he obtained by virtue of his mortgage upon a sug­
gestion that a seizure by him under it would “cure the defect” 
due to its non-renewal. He continued to hold solely under what­
ever right the defective mortgage gave him—a right good as 
against the mortgagor but which had “ceased to be valid” as 
against his execution creditors. There had l>een no sale of the 
goods such as was held in Meriden Britannia Co. v. Braden (1894), 
21 A.R. (Ont.) 352, and Cookson v. Stvire (1884), 9 App. Cas. 653, 
to vest in the purchaser a title not dependent on the continued 
subsistence of the chattel mortgage and good as against the sub­
sequent execution creditor. There was nothing which amounted, 
or was equivalent, to a delivery or new’ transfer by the mortgagor- 
nothing which took the transaction out of the Bills of Sale 
Ordinance (Smith v. Fair, 11 A.R. (Ont.) 755, at 758), per Patter­
son, J.A., if an act of the mortgagor tantamount to delivery was 
requisite. The view that “the remedial effect of possession 
depends upon the act of the mortgagor” was taken at an early 
date in a case arising under the Bills of Sale Ordinance now under 
consideration by Wetmore, J., Adam* v. Hutchings (1893), 3 
Terr. L.R. 206, at 216.
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But whether this view he or lie not correct the evidence, in my 
opinion, to quote the language of Meredith, C.J., in Heaton v. 
Flood, 29 O.R. 87, does not “establish any change of possession, 
or anything more than a mere fonnal delivery ” to the sheriff’s 
officer as the mortgagee’s bailiff, “without any real change of the 
possession being intended or effected.’’ The apparent possession 
continued as before. The goods covered by the chattel mortgage 
were found by the sheriff’s officer lying in or about a barn on a 
tenanted farm. After taking an inventory the officer left them 
on the place just as he found them in charge of the tenant, without 
pay, merely with instructions to “see that nobody took the stuff.” 
In my opinion, even in the absence of a statutory provision 
expressly prescribing that the change of possession be open and 
reasonably sufficient to afford public notice thereof (Hogaboorn v. 
(iraydon (1894), 20 O.R. 298, at 302), what took place did not 
constitute the “actual and continued change of possession” 
requisite to dispense with a mortgage duly registered in conformity 
with the Bills of Sales Ordinance, and only such jmssession would 
enable the mortgagee to hold as against execution creditors of the 
mortgagor. Scribner v. Kinlock (1885), 12 A.R. (Ont.) 307, per 
Patterson, J.A., at 378 and per Rose, J., at 380. Heaton v. Flood, 
supra; Steele v. Bcnham (1881), 84 N.Y. 034, at 038. To hold 
otherwise would open the door to the very mischief against which 
the statute was designed to guard.

I would allow the appeal of the execution creditors and direct 
judgment in their favour in accordance with the prayer of the 
statement of claim.

Brodeur, J.:—The main question in this case is as to whether 
a chattel mortgage which has not l>een renewed is good against 
ordinary creditors of the mortgagor. The section we have to 
construe is s. 17 of the Bills of Sales Ordinance, c. 43, which 
enacted that every chattel mortgage has to be renewed within 
two years of the filing, under penalty that in default the mortgage 
shall cease to be valid as against the creditors of the persons making the same 
and against subsequent purchasers or mortgagees in good faith for valuable 
consideration.

That section has been the law of the North West Territories 
since 1881. That legislation had evidently been adopted from 
the legislation then in force in Ontario because the Ordinance of 
1881 copies almost word for word the statute which was then in 
force in Ontario.
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It is contended by the respondent that the word “creditors” 
in that section means the execution creditors. The appellant, on 
the other hand, contends that the word “creditors” should be 
construed literally as applying to all the creditors, including the 
ordinary creditors.

We find in the statute 13 Eliz. that the name “creditors” is 
there mentioned in connection with the right to set aside fraud­
ulent or preferential assignment. That word was construed in 
different cases in England, which are to lie found in May on 
Fraudulent Conveyances, 3rd ed., p. 102; and 1 may in that 
respect quote the case of Reese River Silver Mining Co. v. Atwell 
(1809), L.R. 7 Eq. 347, where it was held by Lord Komilly, M.R., 
that simple contract creditors are entitled to a decree declaring a 
deed void under the Statute of Elizabeth, though not having 
obtained the judgment at law.

In 1881, in Ontario, in the same year in which the ordinance 
was passed in the North West Territories, Boyd, C., in the case of 
Barker v. Leeson, supra, being called upon to construe exactly the 
same section as the one passed in the North West Territories 
decided that the word “creditors” in that section could not lx* 
restricted to execution creditors but should apply to all creditors.

Then the Council of the NorthWest Territories, in passing that 
legislation and in adopting the word “creditors,” is supposed to 
have used the word according to the construction which it had 
received in England and was receiving in the Province of Ontario.

Three years later, in Ontario, was decided the case of Parkes v. 
St. (ieorge, supra, where the Court of Appeal held that a creditor, 
who is not in a position to seize or lay an execution on a property 
cannot maintain an action to have the chattel mortgage declared 
invalid.

That decision of the Court of Appeal of Ontario seems to have 
been followed in that province until 1892, when the law was 
changed.

In 1895, the question came up liefore this court in the case of 
Clarkson v. McMaster, 25 Can. S.C.R. 96, and there Sir Henry 
Strong, C.J., p. 100, said that he could not agree with the opinions 
expressed in the case of Parkes v. St. George, supra. I will quote 
his words:—
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I see no reason why the word creditors should lie restricted to a particular 
class of creditors, viz., judgment creditors.
And he goes on, p. 101 :—

Registration or iKisscssion were required manifestly for the protection 
not only of actual creditors hut of those who might become creditors relying 
on the visible possession of property by their debtor and the absence from the 
appropriate registry of any charge upon that pro|ierty.

In the Province of Alberta from which the present appeal 
comes there seems to have been a great divergence of opinion 
among the judges of that province. It seems to me that the ease 
of Parke* v. St. (ieorge has been decided on account of the peculiar 
expressions used in the English Rills of Sale Act, which speaks of 
execution creditors. Hagarty, C.J., in rendering the judgment in 
the case of Parkes v. St. George, at p. 506, says:—

It is significant that with the extreme care manifested in these Acts (the 
English Bills of Sales Acts) to avoid secret or fraudulent assignments of 
chattels, they should have carefully limited their operation to creditors having 
executions. I cannot believe our legislature ever contemplated applying the 
remedy of registration to the ease of every person having a claim or account 
against the mortgagor at the date of the instrument.

It is pretty clear that the Ontario Rills of Sales Act was taken 
from the English Act. Rut if the Ontario Legislature has found 
it advisable to use the word “creditor” as it was used in the 
Statute of Elizabeth, it seems to me that the change was made 
intentionally on the part of the legislature and that it meant to 
give to the creditors the same rights as they had under the Statute 
of Elizabeth.

The Court of Appeal of Alberta came to the conclusion that 
they should follow the decision of Parkes v. St. George, supra. 
With a great deal of deference 1 hold the contrary view. It seems 
to me that the word “creditors” should be construed as applying 
to all creditors.

The appeal, then, should be allowed with costs of this court 
and of the courts below.

Mignault, J.:—Two questions are submitted by the appel­
lant: (1) by virtue of s. 17 of the Bills of Sales Ordinance, being 
c. 43 of the Consolidated Ordinances of the North West Territories, 
the respondent having failed to file a renewal statement within 
30 days next preceding January 18, 1917, its chattel mortgage 
ceased to be valid as against the creditors of the mortgagor and the 
appellant was such a creditor. (2) This failure to file a renewal 
statement has not been cured by the seizure made by the respond-
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ent on April 5, 1917, of the goods covered by the chattel mortgage, 
which was not such a taking possession of the mortgaged goods as 
could cure the omission to file the statutory renewal.

1st question.—The answer to this question depends on the 
construction of the word “creditors” in ss. 11, 17 and 19 of tin- 
ordinance, the appellant contending that it means creditors 
generally, the respondent claiming that it only applies to execution 
creditors, to the exclusion of merp contract creditors.

In this case the appellant became an execution creditor only 
on May 4,1917, subsequent to the seizure made by the respondent 
on April 5.

As briefly as they can be stated, the provisions of the Bills 
of Sales Ordinance, with regard to the registration and renewal 
of registration of chattel mortgages, are as follows:—

S. 0 requires the registration, within 30 days from its 
execution, of every mortgage or conveyance of goods and chattels 
which is not accompanied by an immediate delivery and an actual 
and continued change of possession of the things mortgaged.

By s. 11 it is provided that if such mortgage or conveyance is 
not so registered, it shall he
absolutely null and void as against creditors of the mortgagor and against 
subsequent purchasers or mortgagees in good faith for valuable consideration.

S. 17 states that
every mortgage filed in pursuance of this ordinance shall cease to be valid as 
against the creditors of the persons making the same and against subsequent 
purchasers or mortgagees in good faith for valuable consideration after the 
expiration of two years from the filing thereof unless, within 30 days next 
preceding the expiration of the said term of 2 years, a statement exhibiting 
the interest of the mortgagee, his executors, administrators or assigns in the 
property claimed by virtue thereof and a full statement of the amount still 
due for principal and interest thereon, and of all payments made on account 
thereof, is filed in the office of the registration clerk of the district where the 
property is then situate.

Finally s. 19 directs that another statement in accordance with 
tlie provisions of s. 17 shall lie filed in the office of the registration 
clerk of the district where the property is then situate within 30 
days next preceding the expiration of the term of 1 year from the 
day of the filing of the statement required by s. 17,
and in default thereof such mortgage shall cease to be valid as against the 
creditors of the jierson making the same and as against purchasers and mort­
gagees in good faith for valuable consideration, and so on from year to year, 
that is to say, another statement as aforesaid duly verified shall be filed within
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30 days next preceding the expiration of 1 year from the filing of the former 
statement, and in default thereof such mortgage shall cease to he valid as 
aforesaid.

This ordinance was adopted in 1881, and was substantially 
copied from the Ontario Act. R.S.O. 1877, c. 119, which also stated 
(s. 4) that chattel mortgages not registered would be 
absolutely null and void as against creditors of the mortgagor, and against 
subsequent purchasers or mortgagees in good faith for valuable consideration.

Section 11 of the Ontario Act provided that
every mortgage, or a copy thereof, filed in pursuance of this Act, shall cease to 
be valid as against the creditors of the persons making the same and against 
subsequent purchasers and mortgagees in good faith for valuable considera­
tion, after the expiration of one year from the filing thereof,
unless within 30 days next preceding the expiration of the said 
term of 1 year a statement exhibiting the interest of the mortgagee 
is again filed in the office of the clerk of the County Court.

The English Bills of Sale Act, 1878, 41-42 Viet., c. 31, also 
required the registration of bills of sale, failing which 
such bill of sale, as against all trustees or assignees of the estate of the person 
whose chattels, or any of them, are comprised in such bill of sale under the 
law relating to bankruptcy or liquidation, or under any assignment for the 
benefit of the creditors of such person, and also as against all sheriffs, officers 
or other iiersons seizing any chattels comprised in such bill of sale, in the 
execution of any process of any court authorizing the seizure of the chattels 
of the |Kirson by whom or of whose chattels such bill has been made, and also 
as against every jierson on whose behalf such process shall have been issued, 
shall be deemed fraudulent and void as regards the projterty in or right to 
the iHisscssion of any chattels comprised in such bill of sale.

It is perfectly clear that decisions under the English Bills of 
Sale Act cannot be taken as a guide for the construction of the 
Canadian statutes. In drafting the latter statutes the legislature 
has departed from the carefully guarded language of the English 
Act, and that, it seems to me, cannot have been done with any 
other idea than of giving to the Canadian statutes a wider appli­
cation than the English Act.

In Pnrkes v. St. George, supra, decided in 1884, the Ontario 
Court of Appeal, Hagarty, C.J., Burton, Patterson and Osier, .1.1., 
held, Patterson, J., dissenting, that a judgment or execution 
creditor is entitled to impeach a chattel mortgage on the ground 
of an irregularity or informality in the execution of the document, 
or by reason of its non-compliance with the provisions of the 
Chattel Mortgage Act (R.S.O., c. 119), but that a creditor who 
is not in a position to seize or lay on an execution on the property,

CAN.

sTc!

R^Co? 

Dearborn. 

Mignault. J.



40 Dominion Law Reports. [47 D.L.R.

CAN.

8. C.

Grand 
TM nk

R. Co.

Dearborn.

Mignault, J.

cannot maintain an action to have the instrument declared invalid, 
and that a creditor in that position can only maintain such a 
proceeding where t. security is impeached on the ground of 
fraud.

In 1892, the Ontario Act respecting mortgages and sales of 
personal property was amended by 55 Viet., c. 20, and it was 
enacted (s. 2) that in the application of the said Act the words, 
“void as against creditors” shall extend to simple contract creditors of the 
mortgagor or bargainor suing on behalf of themselves and other creditors 

as well as to creditors having executions against the goods and 
chattels of the mortgagor or bargainor in the hands of the sheriff or other 
officer.

Referring now more specially to l’arkes v. St. George, supra, 

which was followed by the Alberta Court of Appeal in the Security 
Trust Co. v. Stewart, 39 D.L.R. 518, Harvey, C.J., dissenting, 
doubts as to its correctness were expressed by so eminent a jurist 
as Sir Henry Strong, CJ., in Clarkson v. McMaster, 25 Can. 
S.C.R. 96. Before Barken v. St. George, Sir John Beverley 
Robinson, C.J., dealing with the statute then in force, had ex­
pressed a contrary opinion in Holmes v. Vancamp, 10 U.C.Q.B. 
510, at 515, and Boyd, C., in Barker v. Leeson, 1 O.R. 114, had 
decided that a chattel mortgage, registration of which had not 
been renewed, ceased to be valid as against all creditors of the 
mortgagor then existing.

Mr. Woods, for the respondent, referred us to the dictum of 
Lord Atkinson as to the construction of statutes in Banbury v. 
Bank of Montreal, 44 D.L.R. 234, [1918] A.C. 026, where the 
noble Lord said, at p. 284:—

The question then is, does this section (section 6) of Lord Tenterton’s 
Act apply to innocent representation? No doubt the words of the section 
are general. On its face it applies to every representation, innocent or fraudu­
lent; but one cannot construe these words, general in character though they 
be, without having regard to the circumstances in reference to which they 
were used, and to the object appearing from the statute which the legislature 
had in view in using them. Lord Coke, in the well-known passage in Heydon’s 
Case (1584), 3 Rep. 7b, lays it down that to get at the soo|>e and object of an 
Act one should consider: (1) What the law was before it was passed; (2) what 
was the mischief or defect for which the law had not provided; (3) what 
remedy parliament has ap|>ointed; (4) the reason for the remedy. In Hawkins 
v. G at here ale (1855), 6 DeG. M. & G. 1, 20-1, 43 E.R. 1129, Turner, L.J., said 
that “in construing Acts of Parliament the words which are used are not 
alone to be regarded.” He then quotes with approval and adopts a passage 
from the judgment in Stradling v. Morgan (15G0), 1 Plowd. 199, at pp. 204 
and 205, 75 E.R. 305. This statement of the law was by Turner, L. J., stated
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to be the best he knew of. It has been approved of by Lord Hatherley in 
Garnett v. liradley (1878), 3 App. Cas. 944, at 950, by Lord Selborne in lirod- 
laugh v. Clarke (1883), 8 App. Cas. 354, at 362, and by Lord Halsbury in Eatt- 
man Photographic Material* Co. v. Comptroller-General of Patent*, Deeiçm and 
Trade Mark*, (1898) A.C. 571, at 575. The passage from Plowdeo is so 
applicable to the present case and, approved of as it has liven, is so authori­
tative that one may lie excused for quoting it at length. It runs thus: “The 
judges of the law in all times past have so far pursued the intent of the makers 
of statutes that they have expounded Acts which were general in words to 
be but particular where the interest was particular,” and after referring to 
several instances proceeds: “From which eases it apjicars that the sages of 
the law heretofore have construed statutes quite contrary to the letter in some 
ap|H>arance, and those statutes which comprehend all things in the letter, 
they have expounded to extend but to some things, and those which generally 
prohibit all people from doing such an act, they have interpreted to permit 
some people to do it, and those which include every person in the letter they 
have adjudged to reach to some persons only, which expositions have always 
been founded upon the intent of the legislature, which they have collected 
sometimes by considering the cause and necessity of making the Act, some­
times by comparing one part of the Act with another, and sometimes by 
foreign (».«., extraneous) circumstances. So that they have ever been guided 
by the intent of the legislature, which they have always taken according to 
the necessity of the matter, and according to that which is consonant to 
reason and good discretion."

There is no doubt that, apart from the authority due to this 
exposition of the law governing the construction of statutes, the 
duty of courts is to have regard, in construing general terms, 
to the circumstances in reference to which they were used and to the object 
appearing from the statute which the legislature had in view in using them.

But I can discover in this ordinance no indication that the 
intention of the legislature was not to use the words “creditors 
of the mortgagor” in their general sense. The statute provided 
for the establishment of registration districts and for the registra­
tion of mortgages and conveyances intending to operate as a 
mortgage of goods and chattels. The object of the statute was 
without doubt to secure the due publicity of these mortgages and 
conveyances, and this publicity was required for the protection 
of third parties dealing in good faith with a person in actual 
possession of goods and chattels, for registration was required in 
the case of
every mortgage or conveyance intending to operate as a mortgage of goods 
and chattels which is not accompanied by an immediate delivery and an 
actual and continued change of possession of the things mortgaged.

When, therefore, the statute says that in default of registration 
or the filing of a statement of the interest of the mortgagee, the 
mortgage shall be absolutely null and void, or shall cease to be
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valid, as against the creditors of the mortgagor and subsequent 
purchasers or mortgagees in good faith for valuable security, I 
cannot think that the word “creditors” should be cut down by 
construction so as to read in the statute the qualification that these 
creditors must be judgment or execution creditors. The evil or 
mischief which the legislature unquestionably desired to remedy 
was the possibility of a debtor making secret conveyances or 
mortgages of his goods and chattels not accompanied by an 
immediate delivery and actual change of possession. That such 
secret conveyances or mortgages would be prejudicial to creditors 
generally, who have given credit to the mortgagor on the faith 
of liis possession of ample goods and chattels, as well as to judg­
ment or execution creditors who have obtained a lien on his goods, 
cannot be doubted, and the intention was to remedy this exil and 
to give to registration the same effect as an actual delivery and 
change of possession, both serving as a notice to third parties from 
whom the owner of the goods and chattels might seek to obtain 
credit or who might obtain a lien on his property.

I think that the Ontario statute passed in 1892, 8 years after 
Parkes v. St. George, 10 A.R. (Ont.) 400 was decided, expressly 
declaring that the word “creditors” shall extend to simple con­
tract creditors of the mortgagor or bargainor suing on behalf of 
themselves, as well as to creditors having executions against the 
goods and chattels of the mortgagor or bargainor, shews that at 
least in Ontario, where this legislation was first enacted, the in­
tention was not that the word “creditors” should l>e restricted to 
execution creditors. And notwithstanding the great respect which 
I have for the decision in Parkes v. St. George, and the reluctance 
which 1 naturally feel to dispute its authority, 1 cannot, now that 
the question is raised before this court, do otherwise than express 
the opinion that the appellant, although a contract creditor, was 
such a creditor as w as in the contemplation of the sections of the 
ordinance above cited. For that reason, I think, with deference, 
that the decision of the Alberta Court of Appeal in Security Trust 
Company v. Stewart, 39 D.L.R. 518, should be overruled.

I, therefore, have come to the conclusion on this first question 
that the respondent’s chattel mortgage ceased to be valid as 
against the appellant, no renewal statement having been tiled as 
required by the ordinance.
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2nd question.—I here express my entire concurrence with 
what my brother Anglin has said on this branch of the case, and 
I am of the opinion that there was not, by means of the proceedings 
under the seizure made by the respondent on April 5, 1917, such a 
taking of possession of the mortgaged goods as would dispense 
with compliance w ith the requirements of the statute as to regis­
tration or renewal thereof.

The appeal should, therefore, be allowed with costs through­
out, and judgment should l>e rendered in accordance with the 
appellants’ demand. Appeal allowed.

BING KEE v. MACKENZIE.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin and Eberts, JJ.A. 
April /, 1919.

Contracts (§ II D—173)—Coal reservations in rale or land—Proof 
or—Nothing said about reservation during negotiation— 
Inference to re drawn.

The party who alleges that all that usually goes with a sale of land 
was not conveyed must prove the reservation.

The true inference to be drawn front the fact that during the negotia­
tions for sale of land nothing was said about coal reservations is that 
there was no reservation of the coal.

Appeal by plaintiff from the judgment of Gregory, J. 
Reversed.

E. P. Dans, K.C., and II. M. Smith, for appellant; E. C. 
Mayers, for respondents.

Macdonald, C.J.A.:—The question in dispute between the 
parties is the coal and other minerals under section 2 and the 
E. 60 acres of section 3, range 7 in the Cranlierry district of 
Vancouver Island. These sections lie within the boundaries of 
the Esquimalt and Nanaimo Railw ay belt, a block of land conveyed 
to that company in 1887 by the Crown, subject to certain excep­
tions in favour of settlers within the limits of said belt. One 
Joseph Ganner was one of such settlers, and in 1890 the railway 
company conveyed to him said two sections of land, reserving 
thereout the coal and other minerals. Ganner died in 1903 and 
the defendants arc the executors of his will.

In February, 1904, the Vancouver Island Settlers’ Rights Act, 
1904, was passed by the legislature which enacted that, upon 
proof of his claim by the settler: “a Crown grant of the fee simple
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in such land (the land on which he had settled) shall lie issued to 
him or his lc»gal representatives.” On Mardi 13, 1904, the 
defendants entered into an agreement of sale of the said two 
sections of land to the plaintiff and this was followed a year later 
by a conveyance. The time having long expired within which 
settlers were entitled to apply for a grant under the said Settlers' 
Rights Act, the legislature extended such time by an amendment 
to the Act passed in 1917 and the defendants thereupon applied 
for a grant of the said two sections of land under the provisions 
of the said Settlers’ Rights Act and obtained the same on February 
15, 1918. The plaintiff then brought this action for a declaration 
that he was entitled to the coal under said lands.

One difficulty is owing to the loss of the plaintiff’s said agree­
ment and conveyance. A projier foundation, however, was laid 
for secondary evidence of the contents of these instruments and 
evidence was given which failed to satisfy the trial judge that 
the plaintiff had satisfied the burden which he thought rested 
upon him to make good his claim. The contention of the defend­
ants is that they conveyed the land to the plaintiff subject to the 
reservation of the coal and other minerals contained in the railway 
company’s deed to Cianner. The plaintiff’s contention is that 
there was no reservation whatever. The judge thought that the 
burden of proof that the deed contained no such reservation was 
upon the plaintiff and that lie failed to satisfy it. The evidence 
upon the point is practically uncontradicted and the question 
to lie decided is as to its sufficiency. The plaintiff and the defend­
ant Wilson say that nothing whatever was said about the coal or 
other miners Is at the time of the agreement of sale, or at any 
time liefore he completion of the transaction. The defendant 
Mackenzie's t ddence on discovery is to the same effect, but, at 
the trial, Mackenzie says that he told Judge (then Mr.) Young, 
who prepared thv agreement and deed that “everything would be 
subject to the E. & N. deed.” It is, therefore, established beyond 
dispute that during the negotiations, at all events, no direct 
reference was made to the coal and other minerals.

Mr. Mayers for the lefendants strongly pressed the argument 
that liecause, as he submit ted, neither the plaintiff nor the defend­
ants had read the agreen. nt and conveyance aforesaid, their 
evidence as to their contents Vxas of no value. Judge Young, who
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wan the only other witness to the contents of the instruments, __ 
had no recollection whatever in respect of them. 1 think Mr. C. A. 
Mayer»' proposition was too broadly Btated. The defendants BingKm 
executed the agreement and conveyance, anil the legal prrsiunp- .. *'■

... , , . . ... Mac bin tie.lion from that is that they knew and understood their contents. ----
MacdonaldThe* only question in dispute as to the contents of these documents * c.j a 

is whether or not they contained a reservation of the minerals.
The sale of the land, the parcels, the price, and all other terms 
are not in dispute. But apart from the presumption that the 
person who signs a document knows anti understands its contents 
and, therefore, would know whether it contained a particular 
term or not, and apart from the fact that neither the defendants 
nor anyone else was able to say that this instrument did contain 
such a reservation, we have the evidence of the defendants, the 
true inference from which, in my opinion, is that no such reserva­
tion was inserted in these instruments.

Defendant Wilson on discovery says that the agreement was 
"one of the ordinary printed affairs such as you have around 

.
Q. Was there a clause in t here about coal? A. No.
(j. It was just an ordinary agreement? A. Yes.
(j. So far as you know you never discussed coal with Bing Kee? A. No, 

never dreamed of such a thing.
With respect to the conveyance the same witness on discovery 

said :—
It was an ordinary conveyance.
Q. Your names and the name of Bing Kee? A. Yes.
Q. And a description of the land? A. Yes.
Q. And the price? A. Yes.
Q. No special form about it? A. No.
Q. No social clause about it? A. Not any, no.
Q. No social clause in it about the coal? A. No, coal was never men­

tioned in any shape or form.
Q. At any time? A. At any time.

It is proper here to mention that this witness did not come in 
contact with the plaintiff during the negotiations and, therefore, 
this evidence must have reference to his meetings with Mr. Young, 
who was plaintiff’» solicitor. The witness was then asked with 
respect to a certain conversation had some time liefore the trial 
between himself and Mackenxic over the telephone, and to the 
question: "You said to Mackenzie was there any reservation of
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coal in the deed?” answered: “I asked if he knew whether an\ 
reservation was made and lie said, no, no reservation whatever.’ 
This last answer is contradicted by defendant Mackenzie at the 
trial and to some extent by the witness himself in his evidence 
at the trial. Mackenzie on discovery admits that an agreement 
was drawn up and when asked:

Do you recollect the contents of that document?
(he answered)

Not particularly.
Q. Did you read it over? A. I don’t think I did. I read the deed over 

ami the agreement was supposed to he subject to the deed.
Q. What deed are you referring to now? A. The K. & N. deed with 

Mr. Ganner.
Q. When you say you think there was a reservation there the only reason 

you had for saying that was because there was a reservation in the E. & N. 
deed? A. Yes.

Q. You do not s|)cak about the recollection of what there was in tIn­
deed? A. No.

Q. And you never told Bing Kee you were not selling him the coal'1 
A. It was understood.

Q. You never told him? A. No.
The evidence of these two witnesses, the defendants, at the 

trial is not altogether consistent with the above, but after a careful 
consideration of it all I accept the aliove wherever it conflicts 
with their evidence at the trial.

Where the evidence is, as here, of the sale of land, and one of 
the parties alleges that all that usually goes with such a sale was 
not conveyed, but that there was a reservation, I think he must 
prove it. But even if this be not the correct view of the matter. 
I think the evidence above referred to, coupled with the evidence 
of the plaintiff who was buying the land without any suggestion 
of a reservation of the coal or anything else that usually goes 
with the land, is sufficient to prove that neither in the agreement 
for sale nor in the deed itself was there any reservation of the 
coal and other minerals.

The true inference, in my opinion, to be drawn from the fact 
that nothing was said during the negotiations about the coal, is 
that there was no reservation of the coal. In argument the 
opposite construction was by defendants’ counsel put upon the 
fact, but that construction will not bear consideration, otherwise 
the fact that nothing was said atout timl>er, or buildings would 
import that these, if there were any, were not to pass with the 
land.
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Rut, even if the deed contained the proviso suggested and 
which the defendant Mackenzie said he understood it was intended 
to contain, namely, that the conveyance was subject to the 
reservations mentioned in the K. & X. deed, or as it was put by 
defendant’s counsel in his cross-examination of Judge Young 
when he said: “In every conveyance 1 have seen where original 
lands from the E. & N. Railway were being conveyed there is a 
clause attached to the end of the addendum ‘subject to the limita­
tions and reservations contained in the grant to the E. & N.R. 
Co.’”—still, in my opinion, the plaintiff must succeed. When 
the defendants conveyed the lands to the plaintiffs they were 
entitled to the benefit of the said Settlers’ Rights Act. Their 
title to the coal under that Act was entirely independent of their 
deed from the E. & N.R. Co. The effect of the Act was to make 
the title of the railway company to the coal worthless. In order 
to succeed in this action, the defendants would have to prove 
that the deed contained a reservation of the coal to which they 
were entitled under the Settlers’ Rights Act and no one suggests 
that any such reservation was in the deed or was ever thought 
of by the parties. When, therefore, the grant of February 15, 
1918, was made, it inured to the benefit of the plaintiff.

In my opinion, therefore, the appeal should be allowed and 
the plaintiff’s right to the coal should l>e declared.

Martin, J.A., would dismiss the appeal.
Eberts, J.A., would allow the appeal.

Appeal allowed.

TOWN OF EASTVIEW v. ROMAN CATHOLIC EPISCOPAL CORP. OF 
OTTAWA.

Ontario Supreme Court, Mulock, CJ.Ez., Clute, Riddell and Sutherland, JJ.
December IS, 1918.

CiMETKiuta ({ 1—1)—Cemetery Act, R.S.O. 1914, c. 261—Powers or
MUNICIPALITIES AS TO PROHIBITING INTERMENT OF DEAD—MUNI­
CIPALITIES CANNOT DIVEST THEMSELVES OF SUCH POWERS.

By 8. 37 of the Cemetery Act (R.S.O. 1914, c. 261) the legislature 
conferred on urban municipalities the power in perpetuity of passing 
by-laws prohibiting the interment of the dead within the municipality, 
ami such municijiality is unable by contract to divest itself of such 
powers or abridge them.

An agreement under seal requires no other consideration, but if there 
in fact be one it must be a lawful one.

[Ayr Harbour Trustee* v. Oku-aid (1883), 8 App. Cas. 623; Montreal 
Park and Island R. Co. v. Chateauguay and Northern R. Co. (1904), 35 
Can. 8.C.R. 48, referred to.)
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An apjieal by the defendant corporation from the judgment of 
the Senior Judge of the County Court of the County of Curleton. 
in favour of the plaintiff, the Municipal Corporation of the Town 
of Eastview, in an action for the recovery of $200, being the amount 
of the first annual payment alleged to be due under a scaled agree­
ment made between the two corporations, dated the 25th Novem­
ber, 1916, whereby the defendant corporation covenanted to pay 
$200 annually to the plaintiff corporation to compensate it for the 
loss of revenue from taxes upon certain lots of land in the town, 
which the defendant cor)ioration had, with the consent and approval 
of the plaintiff corporation, added to a cemetery owned by the 
defendant corporation—the lots ceasing to lie liable to assessment 
anil taxation upon becoming cemetery lota. The defendant 
corporation alleged that the agreement was ultra vire», illegal, 
and void. Reversed.

Wallace Nesbitt, K.C., and Henri St. Jacques, for appellant 
corporation.

IT. A. Armstrong, for the plaintiff corporation, respondent.
Mclock, C.J. Ex.:—This is an appeal from the judgment of 

His Honour the Judge of the County Court of the County of 
Carleton.

The facts are as follows:—
The defendant corporation owned the Notre Dame Cemetery, 

which adjoins the municipality of the plaintiff corporation, and 
also a numlier of lots intersected by streets within the limits of the 
town, and desired to enlarge the cemetery by the addition thereto 
of the lots and the streets in question. To that end, it entered into 
negotiations with the plaintiff corporation, when it was arranged 
between the two corporations that the municipal corporation would 
consent to the closing of the streets and the enlargement of the 
cemetery by the addition thereto of the said lots and streets when 
closed, and would, through the local Board of Health of Eastview 
petition the Provincial Board of Health to approve of such enlarge­
ment of the cemetery, in consideration of which the defendant 
corporation, upon such enlargement of the cemetery, was to pay 
to the municipal corporation the annual sum of $200 in lieu of the 
general taxes anil war tax levy which the ilefendant corporation 
had theretofore paid in respect of the said lots.
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In furtherance of this arrangement, the County Court Judge, 
on application of the defendant corporation, and with the approval 
of the plaintiff corporation, on the 30th October, 191G, made an 
order closing the said streets, and the Local Board of Health of the 
town petitioned the Provincial Board of Health to approve of 
the enlargement of the cemetery in manner aforesaid; and, on 
the application of the defendant corporation, the Provincial Board 
of Health, by order bearing date the 10th November, 1916, 
approved of the application and ordered that the said cemetery be 
‘established, enlarged, and extended upon and to include” the 
said lots and the lands representing the closed streets. Thereupon 
the said lands, having become cemetery lands, ceased to l>e liable to 
assessment and taxation, and by way of compensation to the 
municipal corporation for such loss of revenue, and in pursuance 
of the understanding and arrangement between the two corpora­
tions, the following agreement was entered into between them:— 

“This indenture made the 25th day of November A.D. 1916 
between the Roman Catholic Episcopal Corporation of Ottawa 
hereinafter called the ‘ Episcopal Corporation ’ of the first part and 
the Municipal Corporation of the Town of Eastview hereinafter 
called the ‘Municipal Corporation’ of the second part:—

“Whereas the Episcopal Corporation is duly authorised by the 
Provincial Board of Health to use for cemetery purposes the lands 
hereinafter described :

“And whereas the said lands being cemetery lands are by virtue 
of the provisions of the Assessment Act not liable to assessment 
and taxation:

“And whereas with reference to said lands the parties hereto 
have mutually agreed ns hereinafter set forth:

“Now therefore this indenture witnesseth that in consideration 
of the covenants of the Municipal Corporation hereinafter contained 
and the due authorisation and legalisation thereof by the Municipal 
Corporation the Episcopal Corporation covenants and agrees to 
pay annually to the Municipal Corporation the su.n of $200 in 
lieu of general taxes and war tax levy heretofore paid by the 
Episcopal Corporation in respect of the lands hereinafter described :

“ This indenture further witnesseth that in consideration of the 
covenants of the Episcopal Corporation herein set forth the Muni- 
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cipul Corporation of the Town of Eaetview covenants and agrees
8. C. to approve and allow forever the use for cemetery purposes of the 

Town of lands hereinafter descrilied and to never attempt to prevent or 
Kastvhw prohibit intern ent of the dead in said lands which said lamls may

Roman be known and descrilied as follows:"
Catholic 
Episcopal 
Coup, op 
Ottawa.

(Here follows a description of the lands).
further agree and declare that this 

ngrcen ent shall not lie assignable by either without leave of the 
other in writing.

“ In witness whereof the respective Corporations have hereunto 
affixed their corporate seals attested by the hands of their proper 
officers in that behalf duly authorised:
“Signed sealed and delivered The Roman Catholic Episcopal 

“ In the presence of Corporation of Ottawa,
Eudore Theriault, 

Priest Bursar.J. Ernest Caldwell
(Corporate seal )

J. H. White,
Mayor.

Henry R. Washington, 
, Town Clerk.”

(Corporate seal)
When the first annual payment of $200 beesme by the language 

of the agreen ent payable, the defendant corporation refused to 
pay the same, whereupon this action was brought for its recovery, 
and the learned County Court Judge directed judgment for the 
amount, and this appeal is from such judgment.

Amongst other defences the defendant corporation contends 
that the agreement in question was ultra vire» of the defendant 
corporation, or, if intra vires, was illegal and void because the 
same was for the purpose of taxation and revenue, and not for that 
of protecting the health, safety, morality, and welfare of the 
inhabitants of the municipality. By this agreement the plaintiff 
corporation covenanted “to approve and allow forever the use for 
cemetery purposes of the lands hereinafter described and to never 
attempt to prevent or prohibit the interment of the dead in said 
lands.”

The Cemetery Act, R.S.O. 1914, ch. 261, sec. 37, enacts as 
follows:—



47 D.L.R.] Dominion Law Reports. 51

“The council of every urban municipality and the trustees of __ 
every police village may pass by-laws for prohibiting the intennent 8. C. 
of the dead within the municipality or police village.” Town ok

By this section, the Legislature conferred on the plaintiff Lastview 

corporation the power in perpetuity of passing by-laws prohibiting Roman 

the interment of the dead within the municipality, and therefore episcopal 
the corporation is unable by any contract to divest itself of such q m,w<)F
lowers or to abridge them. They were entrusted to it for the -----
public good, and the municipality must always lie in a position to Mulock’c-,El- 
exercise them when the public interest so requires.

If the plaintiff corporation were able to contract itself out of 
such powers, such a contract would l>e equivalent to amending the 
legislation which created them. Obviously the municipality, the 
creature of the Legislature, cannot, unless so authorised by the 
legislature, vary its legislation. I therefore am of opinion that 
the covenant in question is illegal and void: Ayr Harbour Trustees 
v. Oswald (1883), 8 App. Cas. 623; Montreal Park and Island It. Co. 
v. Chatcauyuay and Northern R. Co. (1004), 35 Can. S.C.R. 48, 58.

The question then arises whether the covenant of the defendant 
corporation to pay the annual sum of $200 is valid. The agreement 
in question being under seal, no other consideration is necessary; 
but if, nevertheless, there in fact l>e one, it must l>e a lawful one.
The agreement shews that the sole consideration for the defendant 
corporation’s covenant was the unlawful one of the plaintiff 
corporation. Transgression of the law cannot give the trans­
gressor a cause of action. No action would lie against the plaintiff 
corporation because of breach of its unlawful covenant; neither 
can it maintain an action against its covenantee on a covenant 
wholly induced by unlawful consideration.

For these reasons, I am, with respect, of opinion that the 
learned trial Judge did not rightly determine this case, and that 
his judgment should be set aside, and this appeal allowed and the 
action dismissed, but without costs.

Clute and Sutherland, JJ., agreed with Mulock, C.J. Ex. suSÏÏLd, i.

Riddell, J.:—The Roman Catholic Bishop of the Diocese of Riddell, j. 
Ottawa is, by virtue of the Acts (1849) 12 Viet. ch. 136 (Can.) 
and (1861) 24 Viet. ch. 128 (Can.), a body corporate under the
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naive of “The Roman Catholic Episcopal Corporation of Ottawa." 
To make the rights of the corporation within this Province clear, 
the Act (1883) 46 Viet. ch. 64 (Ont.) was passed. One of the 
objects of the Legislature was to vest the title to the temporalities 
of the Church in the diocese in the corporation and to enable the 
corporation to deal with them.

In 1910 the defendant had considerable land in the village 
(now town) of Eastview and certain land adjoining; on the adjoin­
ing land was a cemetery—Notre Dame Cemetery—and it was 
desired to increase its area by taking in some of the land within 
the town, some 25 acres. Upon this land there were two streets 
at least laid down on the registered plan, and (the clerk of the town 
says) they were open.

The solicitor for the defendant on the 24th September, 1910, 
wrote asking the village corporation to close these streets; he said: 
“I think these streets or these parts of streets have never been 
used as public streets nor opened as such, although they are men­
tioned in the plan. I ask you on l>ehalf of the Roman Catholic 
Episcopal Corporation, the owner of all the lots ami other lands 
abutting on these streets . . . what condition would you 
require to have the by-law passed and adopted by your council?” 
The council declined to accede to the request, but passed a resolu­
tion: “In the matter of cemetery extension, be it decided that the 
present limits of the cemetery shall remain intact, and the clerk 
be instructed to inform Father Campeau that the said streets shall 
be kept open.” (Father Campeau was the local parish priest.)

The project lay in abeyance for some years, but in 191G it was 
again mooted.

Two representatives of the defendant, on the 27th October, 
1916, attended the council and asked the council not to oppose the 
closing up of the streets, saying that they were going to apply to 
the IiOcnl and Provincial Boards of Health to allow the lands around 
these streets to be made into a cemetery, and were willing to enter 
into an agreement to pay a yearly sum in lieu of taxes, to offset 
what the town W'ould lose in revenue. On this condition the 
council agreed not to oppose an application to be made by the 
defendant to have the streets closed. Thereupon notice of an 
application under the Registry Act, R.S.O. 1914, ch. 124, sec. 86, 
was served by the Episcopal Corporation upon the town corpor-
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at ion; this was not opposed by the town corporation, ami an order 
was made by the County Court Judge under the said Act. At 
this time the town had street lights on the streets in question, and 
the defendant undertook to pay for them until they could be 
removed.

On the 6th November, 1910, the defendant petitioned the 
Ijoeal Hoard of Health to approve the land as a cemetery and to 
transmit the application so approved to the Provincial Hoard of 
Health (Cemetery Act, R.8.O. 1914. ch. 201, secs. 3, 4, 5). The 
petition expressly states that the application “is made on the 
representation that the petitioner will, upon the approval of the 
applicant” (sic—of course “application”), “be bound by agree­
ment with the Municipal Corporation of the Town of East view to 
pay annually a sum equivalent to the present annual general and 
war taxes chargeable against said lands.”

The Local Hoard gave the opinion required by sec. 5 of the 
Cemetery Act, approving the petition, and saying “that no public 
or private rights would by the said enlargement of said cemetery 
Ik? impaired or infringed ; ” and sent the petition on to the Provincial 
Board (sec. 5.) The Provincial Hoard approved, ordering (10th 
November, 1916), that the “cemetery may be established, enlarged, 
and extended . . .”

Hefore this, however, a draft agreement and by-law had been 
drawn up by the defendant’s solicitor; upon this being submitted 
to the town’s solicitor, he expressed the opinion to his clients that 
if the agreement were “tested out in an action it would be held 
. . . l>eyond the powers of either of the parties . . . that
the i>erformance of the tern s of the agreement must be regarded as 
a moral rather than a legal obligation,” and that the town must 
rely “solely on the good faith of the Episcopal Corporation to 
carry it out,” but he approved the form.

On the 16th November, representatives of the Episcopal 
Corporation appeared before the council with the draft agreement 
and by-law approving it—the by-law, No. 261, was passed the same 
day, approving the agreement, which is made a schedule to the 
by-law.

The defendant seems to have executed the agreement (in a 
manner to be considered later), but the town to have delayed—for 
on the 23rd November the solicitors for the defendant complain
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that “it has not yet been executed by the officers of the municipal 
corporation.”

It was, however, executed on the 25th November by the town 
corporation. The agreement is called an indenture, is under seal 
and, after reciting that the defendant is duly authorised to use the 
lands mentioned for cemetery purposes, and that these lands arc. 
as cemetery lands, not liable to taxation, the “indenture witnesseth 
that in consideration of the covenants of the Municipal Corporation 
hereinafter contained and the due authorisation and legalisation 
thereof by the Municipal Corporation the Episcopal Corporation 
covenants and agrees to pay annually to the Municipal Corporation 
the sum of $200 in lieu of general taxes and war tax levy heretofore 
paid by the Episcopal Corporation in respect to the lands herein­
after described:

“This indenture further witnesseth that in consideration of the 
covenants of the Episcopal Corporation herein set forth the 
Municipal Corporation of the Town of Eastview covenants an«l 
agrees to approve and allow forever the use for cemetery purposes 
of the lands hereinafter described and to never attempt to prevent 
or prohibit interment of the dead in said lands. . .

The taxes had l>een $476, but the council, after first suggesting 
$300, agreed to take $200.

The defendant then applied to the legislature and procured the 
Act (1917) 7 Geo. V. ch. 100, which applied the Cemetery Act to 
this cemetery, “save as is herein otherwise specially enacted." 
and enacted that “ it shall be lawful for the said Corporation to hob! 
and use for cen etery purposes and for the extension of Notre Dan e 
Cemetery, and to make and allow interment of the dead at all 
tin es hereafter in the” said lands and a few other lots. The town 
corporation had no official notice of the application for this Act.

A short tiirc afterwards, the solicitor for the defendant wrote 
to the clerk of the town—referring to the approval of the cemetery 
by the Local and Provincial Boards of Health and to the agreement 
whereby the town corporation agreed not to pass by-laws prohibit­
ing the interment of the dead in the land described, in consideration 
of which the Roman Catholic Episcopal Corporation would pay 
$200 annually in lieu of taxes thereon—“You will note that this 
agreement says that your municipality will never attempt to 
prevent or prohibit interment of the dead in the said lands. All th i
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rights which you might have derived under this agreement have been 
forfeited by the conduct of the municipal council, and also by an 
Act of Parliament assented to on the 12th of April, 1917, and which 
can be found in 7 Geo. V. ch. 1(X). By this Act your rights to pass 
by-laws in reference to these lands have also come to an end. 
Therefore the Roman Catholic Episcopal Corporation offers to 
pay you under this agreement a proportion of the $200 which is to 
he calculated from the 25th of November to the date of the passing 
of the bill.”

There is no pretence that any act of the council did in fact 
violate this agreement in any way, and the clerk wrote a reply to 
that effect. The solicitor served a formal notice that the lands were 
exempt from taxation from the 12th April, 1917. The town 
demanded payment of $200. The solicitor, on the 6th December, 
presumes that the sum will not be due till the 31st December. 
The amount was not paid. A writ was issued on the 4th February, 
specially endorsed.

The defendant alleges that the contract is not valid as l>cing: 
(1) ultra vires the defendant; and (2) also ultra vires the plaintiff;
(3) illegal as an evasion of the Assessment Act, sec. 5 (2); and
(4) the Cemetery Act; (5) not entered into in good faith; (6) an 
invasion of the private rights of the defendant by reason of the 
Assessment Act, R.S.O. 1914, ch. 195, sec. 5 (2), and the order of 
the Provincial Board of Health; (7) the defendant also pleads the 
statute (1917) 7 Geo. V. ch. 100; (8) that the plaintiff never 
legalised the covenants; (9) but has several times attempted to 
prohibit the interment of the dead; (10) and in any case the defend­
ant has been over-assessed. It is not pleaded that the contract or 
agreement was not properly or validly executed if within the 
powers of the defendant; but that claim is made before us for the 
first time.

The case went to trial before the Judge of the County Court of 
the County of Carleton, and resulted in a judgment for the plaintiff 
for $200 and costs. The defendant now appeals.

Upon the appeal, for the first time, a defence is taken which it is 
not possible to suppose could have l>een authorised by the Right 
Reverend Prelate ostensibly in whose name rfnd on whose behalf it 
is taken. The negotiations for the contract were conducted on 
behalf of the defendant bv two persons, one of whom was Father
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Theriault; the contract was drawn up by the solicitor for the 
defendant; the defendant delivered the contract (to which the 
official seal was affixed) as being the deed of the defendant ; the 
solicitor for the defendant wrote on the 23rd November, 1010, 
con plaining of the non-execution by the town. The present 
solicitor for the defendant wrote on the 10th July, 1017, asserting 
the existence of the contract, but contended that it had no validity 
to con pel the payment of taxes after the passing of the Act of 
1917, 7 Geo. V. eh. 100, and offered to pay a proportionate part. 
A very long and full affidavit of defence is put in (as statement of 
defence) setting up the grounds for alleging that the contract is not 
binding, and no such ground is there taken; but on this appeal it is 
urged that the contract is not binding on the defendant because 
opjiosite the official seal of the defendant is placed the name 
“The Roman Catholic Episcopal Corporation of Ottawa, Eudore 
Theriault, Priest Bursar," instead of the name (or signature) of 
the Bishop.

Were it necessary, in order to defeat this extraordinary defence, 
to refuse to allow the pleadings to be amended, I think we should 
do so—fortunately it is not necessary.

The Incorporation Act of 1849, 12 Viet. ch. 136, makes the 
Bishop of the diocese a body corporate with perpetual succession 
and a common seal, with power to acquire, hold, etc., “lands, 
tenements or hereditaments” for “religious, eleemosynary, 
ecclesiastical or educational purposes," the Act to extend only to 
Lower Canada (except as to acquiring, holding, etc., lands in 
Upper Canada). The wording of sec. 10 is obscure, but it has been 
interpreted by the Ontario Act (1883) 46 Viet. ch. 64, preamble. 
The original Act provided for alienation etc by deed, on the face 
of which was to appear “the consent" of certain ecclesiastical 
dignitaries.

The Act of 1861, 24 Viet. ch. 128, simply changes the name, ami 
it requires no further notice. The Ontario Act of 1883, 46 Viet, 
ch. 64, gave power to the corporation to acquire, hold, etc., “lands, 
tenements or hereditaments" in the diocese, “for the general 
uses and purposes eleemosynary, ecclesiastical or educational, of 
the said diocese or of any portion thereof;" sec. 7 provides that it 
shall be lawful for the Bishop in the name of the corporation “to 
make or execute any deed, conveyance, mortgage, etc., of the
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whole, or any part of the lands, tenements or hereditaments ac­
quired or held . . . under and by virtue of the said Acts or
of this Act,” with the consent of certain ecclesiastical dignitaries 
specified; and sec. 13 provides that, for the purposes of the corpor­
ation, “deeds or conveyances in the form and with the recitals ns 
set out in schedule A . . . may as to real estate within
Ontario be used . . . The form contemplates two credible 
witnesses, also the seal of the defendant corporation and the seals 
of the consenting dignitaries, “the seal of said corporation being 
alhxed by the party of the thirl part,” i.e., the Bishop of Ottawa— 
sec. 7 requiring the signature of the Bishop.

It is argued that, because the name of the Bishop is not written 
op]>osite the seal of the con>oration, the contract is void; Ixung 
under seal, it is a “deed,” and the Bishop should have affixed the 
seal.

The argument is noticed here only because of the'apparent 
earnestness with which it was urged; there are several answers, 
any one of which is fatal to the contention. One will suffice.

While in technical language any document under seal—and 
therefore this document—is a “deed,” the word “deed” is most 
frequently used in the popular sense of a conveyance of real estate 
(sec. 13). The deed or conveyance is a deed or conveyance of 
real estate within Ontario, and the schedule indicates that it would 
come within one of the Short Forms Acts. The present contract 
has nothing to do with real estate; so far as the corporation is 
concerned, it is a personal promise to pay money, enforceable, if 
at all, only in a personal action against the corporation. There is 
no necessary invalidity of the contract at the common law. A 
corporation sole does not need a seal at all, and there is at the com­
mon law no necessity for such a corporation making its contracts 
under seal: Bl., Comm., bk. 1, p. 476.

If a corporation have a common seal, as the defendant is enabled 
by statute to have, the affixing of the seal alone without any signa­
ture is sufficient if delivery takes place: Dartford Union Guardians 
of the Poor v. Trickett (1888), 59 L.T. 754—of course there must 
be delivery: Derby Canal Co. v. Wilmot (1808), 9 East 360, 103 
E.R. 610.

The Statute of Frauds is not pleaded, and it should not lie 
allowed to be pleaded to effect what would virtually be a fraud.
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Even if it were pleaded or an amendment allowed, the defence 
could not avail. Where the seal of a corporation is affixed to a 
contract made by the corporation, it has the same effect as the 
signature of an individual. “In truth and fact the affixing of a 
seal by a corporation is for all contracting purposes the same thing 
as the signature of an ordinary individual per Pollock, B., in 
Dartford Union Guardians of the Poor v. Trickett, 59 L.T. at p. 
757; South Yorkshire R. Co. v. Great Northern R. Co. (1853), 9 Ex. 
55, at p. 84, 156 E.R. 23, per Parke, B.; Bateman v. Mayor of 
Ashton-under-Lyne (1858), 3 H. & N. 323, at p. 335, 157 E.R. 
494, per Martin, B.

Whether in the case of an ordinary individual a seal is sufficient 
without signature to answer the Statute of Frauds has been some­
what canvassed—Blackstone, Comm., bk. 2, p. 306, thought not; 
Stephen, Comm., bk. 2, part 1, p. 292, doubts; Chitty, Contracts, 
16th ed., p. 93, thinks Blackstone’s view’ sound, though he admits 
that both Judges and text-writers (except Blackstone) have inclined 
more or less strongly in favour of the sufficiency : Williams, Real 
Property, 20th ed., p. 154; Leake, Contracts, 6th ed., p. 90; 
Addison, Contracts, 11th ed., p. 19; Pollock, Contracts, 7th ed., 
p. 165; Foa, Landlord and Tenant, 4th ed., p. 10. The cases arc: 
Aveline v. Whisson (1842), 4 Man. & G. 801, 134 E.R. 330; Cooch 
v. Goodman (1842), 2 Q.B. 580, 114 E.R. 228; Cherry v. Hemiruj 
(1849), 4 Ex. 631, 154 E.R. 1367, iter Parke. Alderson, and Rolfc, 
BB. The previous case of Pitman v. Woodbury (1848), 3 Ex. 4, 
154 E.R. 732, is not really adverse to this view.

The seal is witnessed in the present case by a priest, and we 
must presume it was affixed by competent authority—11 Omnia 
prœmmuntur rite acta esse”—and every one dealing with a corpor­
ation has the right to consider a seal on an instrument coming from 
the corporation to have been properly set thereto. And in any case it 
was explicitly affirmed by the defendant, acting through its solicitor.

The real defence to the action is the incapacity of the town 
corporation to enter into such a contract.

I do not investigate the right of a party to a contract to prove 
a consideration dehors the instrument—the cases are numerous an 1 
substantially in accord. The case of Great Western Railway and 
Midland Railway v. Bristol Corporation, in the House of Lon Is 
(1918), 87 L.J. Ch. 414, by no means supports the proposition for
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which it was cited, being a case of the interpretation of the terms of 
a contract, i.e., the obligations laid upon one party or the other, 
not of the proof of a consideration not mentioned in the writing. It 
is unnecessary to express any opinion in this case; the consideration 
given by the town corporation at least includes the consideration 
expressed in the contract; that consideration is an indispensable 
part of the contract, and if that is illegal the contract cannot be 
sustained : Feathcrston v. Hutchinson (1590), 1 Cro. Elis. 199, 
78 E.R. 455; Rex v. Inhabitants of Northmngfield (1831), 1 B. & 
Ad. 912, 109 E.R. 1025; Waite v. Jones (1835), 1 Bing. N.C. G5G, 
at p. 6G2, 131 E.R. 1270; ShackeU v. Rosier (1836), 2 Bing. N.C. 
034, 132 E.R. 245; ÏAmnd v. Grimwade (1888), 39 Ch.D. 605; 
Uggait v. Rrown (1898-9), 29 O.R. 530, 30 O.R. 225.

The defendant wished this land for a burying ground, for use 
as a burying ground so long as it might be needed as such ; and a 
bydaw of the town under R.S.O. 1914, ch. 261, sec. 37, while it 
would or might not prevent the land from continuing to be a 
“cemetery” (see the definition, sec. 2 (a)), would operate to prevent 
the object for which the land was intended to be used.

An essential part of the consideration for the promise of the 
defendant to pay $200 per annum l>eing the agreement of the town 
never to attempt to prevent or prohibit interment of the dead in 
the said lands, if this agreen ent on the part of the town is illegal, 
the contract is void.

That in our system of government any contract whereby the 
freedom of action of a representative in Parliament is interfered 
with, is void, cannot l>e doubted: Lord Howden v. Simpson (1839), 
10 Ad. & El. 793, 113 E.R. 300. affirmed in Dom. Proc., Simpson 
v. Lord Houden (1842), 10 Cl. & F. 61, 8 E.R. 338; Earl of 
Shrewsbury v. North Staffordshire R. Co. (1865), L.R. 1 Eq. 593, 
especially at p. 613; Osborne v. Amalgamated Society of Railway 
Servants (1908), 25 T.L.R. 107 (C.A.); affirmed in Dom. Proc., 
Amalgamated Society of Railway Servants v. Osborne, [1910] A.C. 
87, especially at pp. 99, 110, 111, 112, 114, 115.

Our municipal councils are just as truly legislative bodies 
within the ambit of their jurisdiction as Parliament or the Legis­
lature; and any contract which would interfere with the due exer­
cise of the discretion and judgment of a member of such a council 
must equally lie void as against public policy. Public office is a
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public trust, not a means of i>ersonal aggrandisement; nothing: 
should l>e allowed to interfere with the honest judgment of a 
councillor, whether it l>e a persistence in or a change of opinion.

The same reasoning applies to a whole council. “Powers are 
conferred upon municipal cor|>orntions for public purposes; ami 
. . . their legislative powers . . . cannot without legis­
lative authority, express or implied, lie bargained or bartered 
awayi” Dillon, Municipal Corporations, 5th ed., vol. I, p. 463, 
sec. 245—the learned author continues: “Such corporations max 
make authorised contracts, but they have no implied power . . . 
to make contracts . . . which shall . . . control or 
embarrass their legislative or governmental powers . .

Neither Parliament nor legislature can validly bind itself not 
to pass any kind of legislation—“the legislature has no power to 
control by anticipation the actions of any future legislature or of 
itself:” Smith v. City of London (1909), 20 O.L.R. 133, at p. 142. 
In some cases express power is given to municipal corporations to 
bind then selves by a contract not wholly unlike the present, e.g. 
with street railway companies, R.S.O. 1914, ch. 185, sec. 231; 
telephone companies, R.8.O. 1914, ch. 188, sec. 8; for light, heat, 
and power, R.8.O. 1914, ch. 192, sec. 513 (6), etc., etc.; but there 
is no power given to the municipal corporation to bind itself not 
to prohibit the burial of the «lead within the municipality. The 
implication of powers not expressly given has been jealously watched 
in this Province from the time of Cornwall v. Township of Went 
Missouri (1875), 25 U.C.C.P. 9, and before: Ottawa Electric Light 
Co. v. City of Ottawa (1906), 12 O.L.R. 290, especially at p. 299— 
“Any fair reasonable doubt concerning the existence of power is 
resolved by the Courts against the corporation, and the power is 
denied.”

It must l>e held, I think, that the IjCgislature intended that the 
successive municipal councils must keep an open mind and judge 
of the propriety or necessity of a by-law under sec. 37 of the 
Cemeteries Act, R.8.O. 1914, ch. 201, from time to time according 
to the nee<ls of the tow n and its inhabitants. Consequently the 
agreement not to pass such a by-law was “against the policy of the 
Act,” and therefore void. /Vs a consideration it is not only void, 
liecause were it only void it would he simply no consideration, an<i 
the contract, being under seal, would still l>e enforceable: Gray v.
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Mathias (1800), 5 Ves. 286,31 E.R. 591 ; but it is illegal and there­
fore voids the whole agreement—cf. the cases where contracts 
were held void as l>eing against the policy of the Bankruptcy 
Acts and the Acts relating to champerty and maintenance, etc.: 
Intake, 6th ed., pp. 523, 524, and 562.

In view of this fimling. it is unnecessary to express an opinion 
as to the powers of the defendant, a corporation formed apparently 
to deal with real estate and given ]K)wers accordingly, to enter into 
such a contract—it may well l>e that the contract, l»eing made to 
ensure the temporal enjoyment in the way desired of retd estate 
in Ontario, may lie held within these powers—but I express no 
decided opinion.

The contract sued upon is, in my opinion, wholly void, and the 
plaintiff town corporation has no claim under it.

I do not, however, think we should now disjioso of the case 
adversely to the town corporation. The permission to form this 
land into a cen etery was obtained on the representation by the 
defendant that the Episcopal Corporation would "l>e bound by 
agreement with the Municipal Corporation of the Town of East- 
view to pay annually a sum of money equivalent to the present 
annual general and war taxes eliargeable against said lands," and 
the present agreement was prepared by the defendant and delivered 
as the agreement by which it was Ixiund. It would lie unjust to 
allow tl e defendant to have the advantage of the acquiescence of 
the town corporation without paying the amount agreed upon. 
The town corporation is not without fault; it had t>cen advised by 
its solicitor that the agreement was not legally binding; and, 
although part of the consideration for the covenant of the corpor­
ation was “the due authorisation and legalisation" of the contract 
by the Municipal Corporation," no steps were taken to legalise the 
contract.

The council, unless it was careless, perverse, or wilfully blind, 
should have known that this means "legislation" by the only 
authority from which legalisation could be obtained, the Provincial 
Legislature, procured by the municipal corporation. No appli­
cation seems to have been made to the legislature, and the council 
kei»t the power in its own hands at any time to destroy the 
usefulness of this land for cemetery purposes.
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It is not to lie wondered at that the defendant declined to 
continue to lie at the mercy of a council, and consequently applic ! 
to the Legislature for a private Act ensuring its rights in iierjictuil.v 
We are not infoni cd whether the agreement on the part of the 
corixiration to pay $200 per annum was used upon the application 
to the legislature; the presumption is that it was.

The attention of the council w as called to the nrrangen ent with 
the defendant. W e find that, after the Act of 1917 was obtained, , 
petition, signed by son e ratepayers, was presented to the council, 
to take steps to proliibit the interment of the dead in Kastview, and 
the council considered the matter, ultimately throwing out the 
petition, the following being the official note of the pnx-eedings:

“That the clerk lie instructed to prepare a by-law for next 
meeting to prohibit the interment of ilead in Kastview—motion 
lost June 4th, 1917.”

Even then the town took no steps to legalise the contract, but 
took action upon it as it stood.

I think the town has failed in a most important part of the 
consideration, but no time is fixed for the legalisation; and it would 
be just to allow the town an opportunity to have the contrai l 
legalised by tbe legislature. Vnless and until such legalisation is 
effected, the contract cannot stand.

Under all the circumstances of the case, it is not to be expected 
that the defendant will object to an Act for that pur|xjse, but rather 
assist to liave the contract binding upon itself as w ell ; we cams it. 
however, bind either defendant or I-egislature.

I would retain the present appeal a sufficient time to allow the 
town to apply to the legislature for an Act validating the contrai l 
—if the town omit to apply or fail to procure such Act, the appeal 
should lie allowed and the action dismissed; it is not a case for 
costs.

Unless there be some legislative adjustment or some settlement 
between the parties, interesting and difficult questions may arise 
as to the ownership of the fee in the streets, etc., etc. The parties 
will probably be well advised to have their rights declared by 
statute.

Appeal allowed.
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THOMSON ». DENTON.

Saskatchewan Court of An/teal, llaultain, C.J.S., Seu'landa, La mont and 
Elwood, JJ.A. June 19, 1919.

1. Sale (§ III B—61)—Lien agreement—Agent to receive payment at a
certain time—General agency to receive payment.

A lien agreement in which a bank is named to receive the money due 
under the agreement on or before a certain date does not constitute the 
bank the agent to receive the money generally or at any other time than 
on the date on which the payment becomes due.

2. Sale (§ III B—62)—Unsatisfied judgment against vendor—Breach
ok WARRANTY—NuN-PAYMENT OF PURCHASE-PRICE- SET-OFF—

An unsatisfied judgment against the vendor of a motor car for breach 
of warranty in connection with the sale of the car cannot be set off against 
the purchase-price of the car, and does not prevent such vendor from 
seizing the ear under a lien agreement for non-payment of the purchi -

Aiteal by plaintiff from the trial judgment in an action 
against the vendor of a motor ear for illegal seizure and detention 
of the car under a lien agreement. Affirmed.

G. //. Harr, K.C., for appellant ; A. Uo*s, K.C., for respondents. 
The judgment of the court was delivered by 
Elwood, J.A.:—This is an action brought by the plaintiff for 

detention <f the plaintiff’s second-hand Ford car, alleged to have 
been taken by the defendants from the plaintiff.

The car in question is one which was sold by the defendant 
Denton to the plaintiff under an agreement of sale, in part payment 
of which the plaintiff executed the following lien agreement:—
1150.00 No........  Regina, Aug. 19, 1918.

On or before October 1, 1918, for value received I promise to pay to 
W. 8. Denton or order, the sum of one hundred and fifty dollars, at Bank of 
Nova Scotia, with interest at 8% per annum till due, and 8% per annum 
after due until paid. Given for one second-hand Ford car, No. 218409.

The title, ownership and right to the possession of the property for which 
this note is given shall remain at my risk in the holder hereof until this note, 
or any renewal thereof, is fully paid with interest, and if I make default in 
payment of this, or any other note in his favour, or should the holder consider 
this note insecure, he has full power to declare this and all other notes made 
by me in his favour due and payable forthwith, and he may take possession 
of the pro|>erty and hold it until this note is paid or sell the said property at 
public or private sale, the proceeds thereof to be applied in reducing the 
amount unpaid thereon and the holder hereof, notwithstanding such taking 
liossession or sale, shall have hereafter the right to proceed against me and 
recover; and I hereby agree to pay the balance then found due thereon.

Witness (8gd.) C. R. Gough. (Sgd.) A. T. Thomson.
Prior to the seizure of the car hereinafter referred to, the 

plaintiff had recovered judgment against the defendant Denton

SASK.

C. A.

Statencmt.

Elwood. J.A.



64 Dominion Law Reports. [47 DX.R.

SASK.

C. A. 

Thomson 

Denton.

Elwood, J.A.

for the sum of $249.26, debt and costs for breach of warranty in 
connection with the said sale of said car, which judgment is still 
apparently wholly unpaid.

On or al»out Octolier 5, 1918, the defendant Denton issued his 
warrant to the defendants Mackenzie and Ettv to seize the said 
car under said lien agreement; and said car was seized by said 
defendants Mackenzie and Ettv in pursuance of said warrant on 
or about December 19, 1918, and it is for such seizure that this 
action is brought.

On or about December 20, 1918, the plaintiff paid to the Bank 
of Nova Scotia, Regina, to the credit of the defendant Denton, 
the sum of $154.25, in full of the amount due under said lien 
agreement. At the time this payment was made, the said lien 
agreement was not in the possession of said bank, and was, appar­
ently, only in the possession of said bank on the 3rd and 4th days 
of October, 1918. There was no evidence that said bank had any 
authority to receive said payment other than as provided for in 
said lien agreement. The district court judge dismissed the 
plaintiff’s action.

It was contended on behalf of the appellant that, as, at the 
time of said seizure, the defendant Denton was indebted to the 
plaintiff in a sum greater than the amount due under said lien 
agreement, the debt due under said lien agreement was extinguish­
ed and there was no right of seizure.

I am of the opinion that the appellant’s contention in this 
respect is not well fournitd. A right of set-off could only l>e by j 
virtue of agreement t>etwu u the parties, or, if an action had been 
brought by the respondent Denton against the appellant, the | 
appellant then could set up his Jaim against the respondent. 
See 7 Hals., p. 461.

It was further contended by the appellant that the payment 
made to the Bank of Nova Scotia, after the seizure, was a good I 
payment, and from the date of that payment the respondent was | 
a trespasser in holding the car.

The only authority for the Bank of Nova Scotia to receive the I 
money is that contained in the lien agreement. That lien agree­
ment only designates the Bank of Nova Scotia as the place where 
the note is payable on Octolier 1, but does not, in my opinion, 
make the bank the agent to receive the money generally, or at
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any other time than on October 1. As the lien agreement was 
not in the hands of the bank at the time that the payment was 
made to it, and as there was no evidence that it had any other 
authority to receive the money, I am of the opinion that the 
pâment to the bank was not a payment to the defendant Denton.

In my opinion, therefore, the appeal should be dismissed with 
costs. Appeal dismiHsed.

SANK.

cTÂ.
Thomson 

De ■

El wood, J.A.

GAVIN v. KETTLE VALLEY R. Co. CAN.

Supreme Court of Canada, Dames, C.J., and Idington, Anglin, Brodeur and 8. C.
Mignault, JJ. May 19, 1919.

1. New trial (6 II—8)—Negligence or defendants—Contrihutory
NEGLIGENCE OF PLAINTIFF—INSUFFICIENT INSTRUCTIONS TO JURY.

The jury having found negligence on the part of the defendants’ 
employee's and of the plaintiff's wife, who was driving his automobile, 
in Mener t" two further questions found that after tin- employees ->f ths 
defendants became aware, or ought to have become aware, that the 
automobile was in danger of being injured, they could have prevented 
the injury in the exercise of reasonable care by the speedy application of 
brakes On these findings the trial judge entered judgment for the 
plaintiff.

The court held that the Court of Api>eal was justified in ordering a 
new trial on the ground that the jury should have been instructed that 
it was the duty of the driver of the motor car as well as that of the railway 
vmplowcs tu tin taken all re—onsl Is erne t" avoid Ike nttsiw, when 
the danger of it should have been apparent, and that questions as to her 
conduct at that stage of the occurrence similar to those with regard to 
the conduct of the railway employee» should have been submitted to the 
jwr\

2. Appeal (§ VII—346)—Costs only involved—Refusal to entertain—
Statutory right to costs—Wrong order of court hflow—
Duty of court to reverse.

While the Supreme Court of Canada ordinarily refuses to entertain an 
appeal which merely involves costs, where a party entilled by statute to 
receive his costs of certain proceedings from his op|Hinent him been ordered 
tojmy that opponent's costs it is the duty of the court to reverse such

Appeal from a judgment of the Court of Appeal for British Statement. 
Columbia (1918), 43 D.L.R. 47, rendered on an apj»eal from a 
judgment of Macdonald, J., at the trial and ordering a new trial.

The action is one for damages to a motor car driven by the 
wife of the appellant, through a collision Mween the ear and a 
passenger train of the respondent. The questions put to the jury 
and the answers were as follows:—

Q. Was the damage to the plaintiff’s automobile caused by the negli­
gence of the defendant? A. Yes.

5—47 D.L.R.
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Q. If so, in what did such negligence consist? A. In delaying the appli­
cation of brakes.

Q. Could the driver of the automobile, by the exercise of reasonable 
care, have avoided the accident? A. Yea.

Q. If she might, in what res|iect was such driver negligent? A. In not 
exercising sufficient watchfulness by looking to the right as well as to the left

(j. If, after the employees of defendant became aware or ought (if they 
had exercised reasonable care) to have become aware that the automobile 
was in danger of being injured, could they have prevented such injury by the 
exercise of reasonable care? A. Yes.

Q. If so, in what manner or by what means could they have prevented 
the accident? A. By the speedy application of brakes.

Q. Amount of damages? A. $1,485.
After hearing argument, the trial judge directed that judgment 

be entered for the appellant for $1,485 and costs of the action.
From this judgment the present respondent appealed to the 

Court of Appeal for British Columbia; and one of its grounds of 
appeal was that the trial judge should have submitted a further 
question to the jury
as to whether, when the driver of the automobile in question became aware, 
or ought, if she had exercised reasonable care, to have become aware, that the 
automobile was in danger of l>eing hit by the train, she could have prevented 
the injury by the exercise of reasonable care.

8. 55 of the Supreme Court Act of B.C., R.8.B.C. (1911), c. 
58, provides “that in the event of a new trial Iteing granted” by 
the Court of Appeal “upon ground of objection not taken at the 
trial, the costs of the appeal shall l>e paid by the appellant ” . . .

The Court of Appeal, in this case, ordered a new trial, but 
directed the present upi>cUant, then respondent, to pay the costs 
of the api>cal.

Martin Griffin, for appellant; A. J. Thmnon, for respondent.
Davies, C.J.:—I concur with Anglin, J.
Idington, J. (dissenting):—The question raised herein is 

whether or not the trial judge in his chaige to the jury so adequately 
dealt with the problems of law presented by the facts for the 
consideration of the jury, that there was no necessity for a new 
trial as directed by the Court of Appeal.

If the finding of contributory negligence on the part of the 
appellant's agent in charge of the automobile did not, as there is 
much reason for holding it did, deprive him of any right to recover, 
it could only be so by some very special circumstances, by no 
means self-evident in the case, requiring direction containing an 
explanation of the relevant law to enable the jury properly to 
deal with the possibilities of such a case.



47 D.L.R.] Dominion Law Rkpurts. 67

If the facts had lx*en such as to permit of the application of the 
principle acted upon in the B.C. Klee. !{. Co. v. Loach, 23 D.L.R. 
4. [1916] 1 A.C. 719, referred to in the judgments below and 
properly held inapplicable, one might have expected an exposition 
of the law I tearing thereon.

There was nothing in the charge that would adequately fit 
such a case; probably became of the want of facts calling therefor.

If, as may possibly Ite arguable, the facts called for the applica­
tion of the principle proceeded upon in the case of Davie* v. Mann 
(1842), 10 M. & W. 540, 152 E.R. 588, and many like cast's since 
then, there should have appeared in the charge something more 
than does appear.

The allusion to the illustration of the running down of the 
donkey tethered in the street should suffice for the lawyer con­
versant with the law of negligence, but I doubt if even the most 
intelligent jury would l>e enabled from what was said, intelligently 
to apply the principle in question. Indeed the result strongly 
suggests they did not.

I sus|>cct it was the aliscnce of the necessary facts in the case 
that caused the judge’s terseness of allusion.

It is quite possible that the view suggested by McPhillipe, J., 
which, strictly adhered to, would have involved a judgment of 
dismissal of the action, should have l>een the result in appeal. 
I pass no opinion thereupon, for as I view the case as presented 
to us, there must l>c a new trial, and the less said the letter.

Had there l>een a cross-appeal claiming a dismissal, I should 
have felt Ixnmd to examine the evidence closely and determine 
for myself such issue.

The apiiellnnt is not, in my opinion, entitled to maintain the 
judgment so obtained and hence the new trial should l>e proceeded 
with.

The appellant’s counsel submitted that in such event he was 
entitled to the costs of appeal because, as he alleged, and the Chief 
Justice seemed to admit, the counsel for roqwndent at the trial 
did not take the objection to the charge which he should have done.

In answer to my inquiry why he did not call the attention of 
the Court of Appeal to the non-application of the provision of the 
statute in that liehalf, an explanation was given which leads me, 
in light thereof and of the fact that an objection was taken to the
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learned judge’s charge which he practically disregarded, to infer 
there had been a misunderstanding.

There is, in fact, no ground in this cane to apply the new rule 
adopted in British Columbia for penalizing the party who is silent 
in presence of a misdirection.

The substantial ground of quarrel with the judge's charge is 
that he did not adequately deal with the subject-matter and not 
that it was absolutely necessary in law to have two or more 
specific questions submitted than he saw fit to submit.

Though the Chief Justice expressed the view that when such 
supplementary questions were put another should also be put, 
the court did not adopt or carry out or proceed thereon, but 
exercised its substantial power to grant a new trial as it properly 
might by resting upon the view' that it was necessary in order 
that justice might lie done.

We have long observed a very salutary rule borrowed from 
the practice of the court alK>ve, never to entertain appeals either 
for mere errors of practice or procedure or judgments as to costs, 
unless in some extreme case which, in view of the grounds upon 
which the majority of the court proceeded, this is not.

The decisions are collected at pages 80 et aeq. of Cameron s 
Practice, beginning at foot of said p. 80.

It is not a question of jurisdiction but of the need to confine the 
litigious spirit within proper I founds.

The apjieal should l>e dismissed with costs.
Anglin, J.:—The jury having found negligence on the part 

both of the defendants’ employees and of the plaintiff’s wife, who 
was driving his automobile, in answer to two further questions 
(Noe. 5 and 0) found that after the employees of the defendants 
became aware, or ought to have become aware, that the auto­
mobile was in danger of being injured, they could have prevented 
such injury, in the exercise of reasonable care, by the speedy 
application of the brakes. On these findings the learned judge 
entered judgment for the plaintiff.

The Court of Apiieal ordered a new trial, (ialliher, J.A., and 
Elierts, J.A., assigned no reasons for this order. Martin, J.A., 
wliile at first inclined to the new that the answers of the jury 
to the 5th and 6th questions could not lie supjKirted on the 
evidence, thought it safer to order a new trial apparently because
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in his opinion the trial judge should have complied with the request 
of counsel for the defendants to direct the jury in accordance with 
the views expressed by the Supreme Court of Nova Scotia in 
Morrimn v. Dominion Iron & Steel Co. (1911), 45 N.S.R. 466. 
McPhillips, J.A., while stating at some length reasons which would 
appear to warrant a judgment dismissing the action on the ground 
that the evidence did not sustain the answers to the 5th and 6th 
questions, and that the accident was ascribable solely to the 
reckless carelessness of the driver of the automobile, concurred 
in the order for a new trial on the ground that the jury should 
have bee* instructed that it was the duty of the driver of the 
motor car as well as that of the railway employees to have taken 
all reasonable care to avoid the collision when the danger of it 
Uicame, or should have been, apparent, and that questions as 
to her conduct at that stage of the occurrence similar to those 
with regard to the conduct of the railway employees (Nos. 5 and 
6) should have !>een submitted to the jury. The Chief Justice 
hases his judgment solely on the failure of the trial judge to instruct 
the jury as to
the duty of the driver of the automobile to take reasonable care to avoid the 
collision after she became aware of the danger. ... As the case was 
left to the jury, though the obligation of the defendants was submitted, that 
of Mrs. Gavin was ignored. While no objection in this connection was taken 
by defendant’s counsel at the trial, yet it was the duty of the learned judge 
to leave the issues to the jury with pro|>er and complete directions on the law 
and as to the evidence applicable to such issues: Supreme Court Act, s. 55.

The court ordered a new trial and directed that the costa of the 
appeal l>e paid by the plaintiff and that those of the former trial 
should abide the event of the new trial.

On examining the charge of the trial judge, 1 find that while 
it might, no doubt, have l>een more definite and explicit on these 
points, it contains the substance of the law’ as stated in the Morrison 
case, 45 N.S.R. 460, referred to by Martin, J.A., lx)th as to the 
duties of a traveller on the highway and as to the rights and 
responsibilities of those in charge of railway trains when approach­
ing highway crossings. An order for a new' trial based solely on 
the ground of non-direction in these particulars, in my opinion, 
could not be supported. But although the learned trial judge 
alludes to the duty of a traveller on a highway to be more than 
ordinarily alert and observant when approacliing a railway cross­
ing, and to the allegation of the defence that Mrs. Gavin,
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after she became aware of the «langer, uu not able, or could not, on account 
of incompetent')', avoid the danger, and thus brought the accident on herself 
(adding), there are two phases you have to consider in connection with lut 
conduct that afternoon, i.e., first as to her conduct before she saw the car or 
was aware of the approach of the car, and as to her conduct afterwards. 1 
think I can hardly be of any further assistance to you on that branch of tIn­
case,
when dealing with the 5th and 6th questions, while he discusses 
the duty of the hrakeman to have taken all reasonable means to 
stop the train when he came, or should have come, to the conclu­
sion that there was danger of collision, he says not a word of the 
corresponding obligation of the driver of the motor car. As the 
case was left to the jury the true issue as to “ultimate negligence" 
under the circumstances in evidence, in my opinion, was not 
fairly submitted to them. 1 agree, therefore, that a new trial was 
properly ordered on that ground.

But the api»ellant complains, and I think with reason, that 
he has been ordered to pay the costs of the appeal to the Court of 
Api>eal in contravention of an explicit provision of s. 55 of the 
Supreme Court Act (R.S.B.C. 1011, c. 58). That section is as 
follows:—

55. Nothing herein, or in any Act, or in any Rules of Court, shall take 
away or prejudice the right of any party to any action to have the issues for 
trial by jury submitte<l an<t left by the judge to the jury before whom the 
same shall come for trial with a proper and complete direction to the jury 
upon the law and as to the evidence applicable to such issues: provided also 
that the said right may be enforced by ap|ieal, as provide»! by the Court of 
Ap|)cal Act, this Act, or Rules of Court, without any exception having been 
taken at the trial; provided further that in the event of a new trial beint 
grante<l upon ground of objection not taken at the trial, the coats of the apjeal 
shall lie paid by the appellant, and the costs of the alxirtive trial shall h<- in 
the discretion of the court.

1 have carefully read the objections taken by counsel at the 
close of the judge’s charge and I find the statement of the Chief 
Justice, as is usual, fully borne out that “no objection in this 
connection was taken by defendants’ counsel at the trial.” The 
questions put to the jury had been submitted to counsel before 
they made their addresses and counsel for the defendants accepted 
them as satisfactory. The order for a new trial, if not granted 
by the Court of Appeal on a “ground of objection not taken at 
the trial,” is, in my opinion, maintainable only on such a ground 
and it follows that, under s. 55 of the Supreme Court Act of B.C., 
the appellant (plaintiff) was entitled to the costs of the api>c:d to
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the Court of Apical and was wrongfully deprived of them by that 
court, either through inadvertence or possibly because the majority 
of the court (Martin. Galliher and Eberts, JJ.A.) were of the 
opinion that the ground indicated by Martin, J.A., which had been 
taken by counsel for the defendant in his objections to the judge's 
charge, sufficed to support the order for a new trial.

While this court ordinarily refuses to entertain an ap|>eal 
which merely involves costs, where, as here, a party entitled by 
statute to receive his costs of certain proceedings from his opinent 
has been ordered to pay that opponent’s costs, I think it is our 
duty to interfere. The disposition of the costs in question was in 
no wise in the discretion of the Court of Appeal. They were 
erroneously disposed of because of a mistake on a matter of law 
which affected them. Archiltald v. DeLixle (1895), 25 Can. 8.C.R. 
1, at pagw 14-15; Della v. Vancouver Railway Co. (1909), 2nd ed. 
Cameron’s S.C. Practice 90. If not, this is an extreme case; a 
statutory right has been ignored and a gross error would appear 
to have l>een maiie. The jurisdiction and duty of this court 
under such circumstances to reverse an order as to costa, although 
not interfering with the disposition made of the cast* itself, has, 
so far as I am aware, never been disaffirmed. See Smith v. St. 
John City R. Co. (1898), 28 ( 'an. S.(ML 003, at p. 005. Moreover, 
the present appeal was not for costs only. On the merits it was 
fairly arguable that the answers to the 5th and 6th questions 
entitled the plaintiff to judgment. This appeal was not brought 
on colourable grounds merely for the purpose of introducing the 
question of costs. /nglit v. Mansfield (1835), 3 Cl. à F. 302, at 
p. 371.6E.R. 1472.

While sustaining the order for a new trial, therefore, I would 
set aside the order as to the costs of the appeal to the Court of 
Appeal and would substitute for it an order that the appellant's 
(plaintiff's) cost* of that appeal should l>e paid by the n*s|>ondenUi 
(defendants). The plaintiff was obliged to come to this court 
for redress and is, therefore, entitled to his costs of this ap|»eal.

Brodeur, J. (dissenting):—This action was brought by the 
ap|>cllant to recover damages for the destruction of his automobile 
as the result of a collision with a train of the railway company 
rescindent, on Winnijieg street, in the Town of Penticton.
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The action was tried by a jury which found:—1. That the 
damage was caused by the negligence of the defendant in delaying 
the application of the brakes; 2. That the driver of the auto­
mobile was also guilty of negligence in not looking properly l>efore 
attempting to cross the railway track; and 3. That the employees 
of the railway company could have prevented the injury by a 
speedy application of brakes after they had Income aware that 
the automobile was in danger of being injured.

The evidence shews that the train which struck the automobile 
was moving reversely and, as required by s. 270 of the Railway 
Act there was stationed, on the part of the train which was then 
foremost, employees to warn persons crossing, or al>out to cross, 
the track of the railway.

The s])eed at which the train was moving was a moderate one 
and was likely less than the one at which it is authorized to run 
in the towns.

No negligence on the part of the railway company could be 
found, or has been found in that respect.

It seems to me that the only cause of the accident was that 
the driver of the automobile, Mrs. Gavin, did not look properly 
to see whether there was danger for her in crossing the track. 
She gives us an excuse that she had been informed that no train 
was expected from the right and that she had been looking only 
to her left.

A person approaching a highway crossing a railroad track 
should look and listen for approaching trains with the care and 
caution of an ordinarily prudent man. She must make a vigilant 
use of her senses, and she must look in every direction from which 
danger may be apprehended, and it would be very imprudent 
for her to rely then on the information of some person who has 
nothing to do with the administration of the railway. Some 
judgments go so far as to state that if the person does not look 
and listen, the court will draw the inference that his act contributed 
to the injury and will apply this rule although the railway company 
failed to give the proper cautionary signals, or was guilty of other 
acts of negligence concurring to cause the injury. DamriU v. St. 
Louis & San Francisco R. Co. (1887), 27 Mo. App. R. 202. A 
railway train is not bound to stop or to moderate its speed at 
every highway crossing. The law imposes upon the company
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the obligation to make some signals. However, it is an obligation 
on the company to use ordinary care and prudence to protect the 
person at a highway crossing after discovery of his presence.

The travellers and employees who were on the platform of the 
train when they first saw the automobile never susjiected that 
there was danger of the machine running upon the railway track. 
They all thought it would stop and in fact it would certainly have 
stopped if the driver had not been so negligent. When the 
brakeman of the train saw, however, that there was danger, he 
warned the driver of the automobile and some pedestrians nearby 
did the same thing. The brakeman at the same time signalled 
the engineer of the train to stop the train. The brakes were 
applied, but, unfortunately, it was too late.

The evidence, according to my opinion, is very conclusive and 
discloses the fact that the accident was due entirely to the negli­
gence of the driver of the automobile. The action, in my opinion, 
should have been dismissed.

The Court of Appeal ordered a new trial on the ground that 
some additional question should have been submitted to the jury 
as to whether Mrs. Gavin, after she became aware of the danger, 
could have prevented the accident by the exercise of reasonable 
care and also on the ground that the trial judge should have 
charged, as he was asked to do, that those in charge of the train 
were entitled to rely upon the driver using due care.

It seems to me that the evidence does not justify a finding of 
negligence on the part of the company. There is no cross-appeal 
on the part of the company and I must, therefore, purely and 
simply, dismiss the appeal. A new trial will then have to take 
place.

The appeal should be dismissed with costs.
Mignault, J.:—Tin Court of Appeal of British Columbia 

has ordered a new trial in this case, on the apj>eal of the present 
respondent. The latter is apparently satisfied with the judgment 
and has not cross-appealed to this court. For that reason I will 
refrain from expressing any opinion as to the liability, on the 
findings of the jury, of the respondent.

After the verdict, the railway company appealed from the 
judgment of the trial judge condemning it to pay $1,485 to Gavin. 
Its grounds of appeal were five in number. The two first were

CAN.
8. C.

Kettle

r!co.

Brodeur,!.

Mfgnault, J.



74 Dominion Law Reports. [47 D.L.R.

CAN.

8. C.

Kettle 

It Co.

Mignault, t.

grounds for the dismissal of the action. The third ground, 
referring to the alleged improper admission of evidence, and the 
fourth, pretending that the trial judge should have submitted a 
further question to the jury
as to whether, when the «Iriver of the automobile in question became aware, 
or ought, if she had exercised reasonable care, to have become aware that the 
automobile was in danger of being hit by the train, she could have prevented 
the injury by the exercise of reasonable care,
were grounds for ordering a new trial. The fifth ground, “all 
other grounds appearing in the proceedings at the trial,” not­
withstanding its generality, was urged, I should think, as a reason 
for demanding a new trial.

The Chief Justice of British Columbia adopted the fourth 
ground of appeal, and was of the opinion that a new trial should 
be ordered. Martin, J., favoured granting a new trial on the 
ground that a direction should be given to the jury as to the 
common sense duty of persons crossing railway tracks and the 
reasonable anticipation of employees in charge of trains in accord­
ance with the judgment of the Supreme Court of Nova Scotia in 
Morrison v. Dominion Iron & Steel Co., 45 N.S.R. 400. Galliher, 
J., and Eberts, J., gave no reasons, and although McPhillips, J.’s 
opinion seems to lead to a conclusion favourable to the dismissal 
of the plaintiff’s action, he concurred in ordering a new trial.

I take it that the charge to the jury of the trial judge was 
sufficient, but I am of the opinion that he should have put the 
question suggested by the fourth ground of appeal of the present 
respondent. I, therefore, think that a new trial was rightly 
ordered on that ground only.

But this ground was raised, not at the trial, but on the appeal. 
This brings me to consider the effect of s. 55 of the Supreme Court 
Act of British Columbia, R.S.B.C., 1911,c. 58, which reads as 
follows:—

55. Nothing herein, or in any Act, or in any Rules of Court, shall take 
away or prejudice the right of any party to any action to have the issues for 
trial by jury submitted and left by the judge to the jury before whom the same 
shall come for trial, with a proper and complete direction to the jury upon the 
law and as to the evidence applicable to such issues: provided also that the said 
right may be enforced by appeal, as provided by the Court of Appeal Act, 
this Act, or Rules of Court, without any exception having been taken at the 
trial; provided further that in the event of a new trial being granted upon 
ground of objection not taken at the trial, the costs of the appeal shall be paid 
by the appellant, and the costs of the abortive trial shall be in the discretion 
of the court.
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This section directs that in the event of a new trial being 
granted upon grounds of objection not taken at the trial, the costs 
of the appeal shall be paid by the appellant.

Instead of following this imperative direction, the Court of 
Appeal of British Columbia condemned the respondent on that 
appeal (the present appellant) to pay the costs of the appeal. 
I am of the opinion that it could not do so.

This adjudication of the costs of the appeal was not a matter 
lying within the discretion of the court below, which was bound 
to grant the costs of that appeal to the present appellant. The 
only discretion that the court below had was as to the costs of the 
abortive trial, and it directed that those costs abide the event of 
the new trial. But it could not, under the circumstances, con­
demn the present api>ellant to pay the costs of and occasioned 
by the appeal.

Much as I feel reluctant to interfere with a judgment on a 
question involving costs, I cannot escape doing so here, for the 
imperative requirement of the statute above referred to has been 
disregarded. I would, therefore, affirm the judgment appealed 
from in so far as it orders a new trial, but I would vary it so as 
to condemn the present respondent to pay the costs of his appeal 
to the British Columbia Court of Appeal. He should also pay 
the costs of the appellant here.

Judgment varied as to costs.

JOHNSON & CAREY Co. v. CANADIAN NORTHERN R. Co.

Ontario Supreme Court, Appellate Division, Muloek, C.J.Ei., Riddell, 
Latchford, Sutherland and Kelly, JJ. December 27, 1918.

1. Mechanics’ liens (§ V—38)—Mechanics' and Wage-earners Lien
Act—R.8.O. 1914 c. 140—Not enforceable against Dominion
Railway.

A lien under the Mechanics' and WAge-earners’ Lien Act, R.S.O. 1914, 
c. 140, cannot l>c enforced against a r ailway company incori>orated under 
Dominion Act.

[Crawford v. Tilden (1907), 14 O.L.R. '>72, followed; Johnson & Carey 
Co. v. Can. Northern R. Co., 43 O.L.R. 10, affirmed on this point.]

2. Mechanics’ liens (§ VIII—70)—Unenforceable lien—Valid lien—
Justification of proceeding to judgment.

Where the lien cannot be enforced against the propert y of the company 
no valid lien, which justifies the plaintiff in proceeding to judgment 
under s. 49 of the Act, can be established.

[Johnson Carey Co. v. Can. Northern R. Co., 43 O.L.R. 10, reversed.)
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An appeal by the defendants the Canadian Northern Railway 
Company and a cross-appeal by the plaintiffs from the judgment 
of Masten, J., 43 O.L.R. 10. Reversed.

.4. J. Reid, K.C., for the defendants.
J. R. Carturight, K.C., for the Attorney-General for Ontario.
A. C. McMaster, for the plaintiffs.
Sutherland, J.:—An appeal and cross-appeal from the 

judgment of Masten, J., dated the 23rd April, 1918.
The defendants Foley Welch & Stewart are a copartnership 

composed of Foley Brothers (a cori>oration) and Patrick Welch 
and John W. Stewart. This copartnership entered into a contract 
in writing with the defendants the Canadian Northern Railway 
Company to construct a railway line in the Province of Ontario, 
including filling and constructing a new line of the said railway at 
Rainy Lake, Ontario, on the division east of Fort Frances, Ontario, 
of the Canadian Northern Railway, and the plaintiffs, also a 
corporation, entered into another written contract with the 
defendants Foley Welch & Stewart, as principal contractors for 
the filling and construction of the said new line of railway.

The plaintiffs allege that there was no agreement with the 
defendants, nor with either of them, that the plaintiffs should not 
be entitled to a lien upon the said lands and railway lines to be 
constructed thereon for the price of the work and materials to be 
done and furnished under the said contract. Having done certain 
work and supplied and furnished materials in the erection and 
construction of the said railway line and in addition force account 
and other work, they claimed to l>e entitled to a lien on the estate 
and interest of the defendants in the lands and railway line referred 
to in the statement of claim, and consisting of the railway line in 
question. They accordingly registered a mechanic’s lien against 
the said lands.

In their statement of claim the plaintiffs allege that, by reason 
of l>eing employed under the said contract, and doing the work and 
furnishing the materials mentioned therein, they became and were 
entitled to a lien on the estate and interest of the defendants in the 
lands referred to under the provisions of the Mechanics and Wage- 
Earners Lien Act, and that in pursuance thereof they caused to be 
registered in the registry- office for the town of Fort Frances, in the 
district of Rainy River, a claim to a lien, a copy of which is set out 
in the statement of claim.
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The proceedings were commenced and carried on “In the 
Supreme Court of Ontario, High Court Division, In the matter of 
the Mechanics and Wage-Earners Lien Act,” and the plaintiffs 
claim: (1) that the defendants may be ordered to pay the plaintiffs 
the sum of $342,033.41, with interest and costs; and (2) that in 
default of such payment the estate and interest of the defendants 
in the land and railway lines heretofore mentioned or a component 
part thereof may be sold and the proceeds applied in and towards 
the plaintiffs’ debt and costs of action pursuant to the said Act.

On motion by the defendants the Canadian Northern Railway 
Company, an order was made by Middleton, J., dated the 19th 
June, 1910, directing that “the following questions raised by the 
defendants the Canadian Northern Railway Company shall be 
determined before the other questions raised in the action:—

“(a) Can a lien claimed under the Mechanics and Wage- 
Earners Lien Act, R.S.O. 1914, ch. 140, exist or lie enforced against 
the property of the Canadian Northern Railway Company referred 
to in the amended statement of claim in this action, under the 
circumstances therein alleged?

“(b) If not, can the plaintiffs proceed to obtain judgment 
under sec. 49 of the Act, or otherwise in these proceedings?

“(c) Are the provisions of the said Mechanics and Wage- 
Earners Lien Act conferring jurisdiction on the special officers 
referred to in sec. 33 of the said Act, intra vires?”

This action came on for trial before Masten, J., and by agree­
ment of the parties the taking of evidence was waived, and the 
action set down for hearing in respect to the questions mentioned, 
upon the allegations set out in the statement of claim. In his 
judgment disposing of the questions which thus came before him 
(43 O.L.R. 10), the learned trial Judge came to the conclusion that 
it was impossible to distinguish this case from Crawford v. Tilden, 
(1907), 14 O.L.R. 572, and accordingly answered the first of the 
said questions in the negative.

In the case referred to, it was held that “a lien under the 
Mechanics and Wage-Earners Lien Act, R.S.O. 1897, ch. 153, 
cannot be enforced against the railway of a company incorporated 
under a Dominion Act, and declared thereby to be a company 
incorporated for the general advantage of Canada.”

I think he was right in so holding.
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[As to the second question, Sutherland, J., quoted from the 
judgment of Masten, J., the two paragraphs dealing with that 
question (43 O.L.R. at pp. 11 and 12), and continued:]

In Kendler v. Bemstock (1915), 22 D.L.R. 475, 33 O.L.R. 351. 
Hodgins J.A., says (22 D.L.R. p. 477): “If any one affected by the 
registration of a lien desires to take advantage of t he cesser thereof 
by reason of the provisions of sec. 23. 24, or 25. he may apply ex 
parte under sec. 27, sulwsec. 5, to vacate the registration of the 
certificate of lis pendens; and, if he is successful, the lien itself may lie 
discharged. In such a case there is no trial, and no judgment can l>e 
pronounced. But, where the question is left to be tried, the pro­
visions of sec. 49 apply, and a judgment for the amount properly 
due may lie had, although no lien is established.”

The prime purpose of the Act in question is to enable a ix»rson 
who has supplied labour or materials to establish a lien and thus 
acquire authority to sell so as to realise his claim therefor. The 
lien is one created by the statute and one which was non-existent 
at common law. In King v. Alford (1885), 9 O.R. 043, at p. 647, it 
was decided that there was “nothing in the seo])e of the Act as 
to liens to indicate that it was intended to lx? operative to a greater 
extent than as giving a statutory lien issuing in process of execution 
of efficacy equal to but not greater than that possessed by the 
ordinary writs of execution.”

Under the Mechanics and Wage-Earners Lien Act, R.S.O. 
1914, ch. 140, sec. 6, a general right is given to workmen or material- 
men who perform any work or service or furnish any materials to 
be used in the making, constructing, etc., of any erection, building, 
railway, etc., to a lien for the price of such work or materials; and 
it is provided by sec. 49 that “where a claimant fails to establish 
a valid lien he may nevertheless recover a personal judgment 
against any party to the action for such sum as may appear to be 
due to him and which he might recover in an action against such 
party.”

The significance to be attached to the word “valid” in the 
expression “valid lien” is, I think, this: a lien which could under 
the statute tie found to exist in favour of a claimant by reason of 
the fact that he had performed work or service or furnished 
materials to be used in the making, constructing, erecting, etc., of 
any erection, building, railway, etc., which could be legally
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the subject of a lien under the Act, and which, but for his failure 
to take the steps and follow the procedure provided in the Act, 
would have lieen found to entitle him to a lien. In such case he 
can still lie given the ]iersonal judgment mentioned in the section. 
If lie had proceeded regularly under the Act, and been found 
entitled to his lien, it would have been for the same amount for 
which the judgment under sec. 49 would lie.

It is clear that the lands in question, owned by the defendants 
the Canadian Northern Railway Company, incorporated under a 
Dominion Act, are not subject to a lien under the Act in question 
herein. I am unable to see how it can properly lie held that an Act 
which fundamentally aims at giving a lien to specified classes of 
persons who may assert and establish claims for work or materials, 
and who can as a result acquire liens thereon and utilise these to 
obtain payment of their claims, can be effectively resorted to by 
any person where the lands from the outset cannot be made legally 
liable to any lien thereunder.

I am of the opinion that secs. G and 49 must, when read toget her, 
be const rued to refer only to lands, including railway lands, to 
which the Act can apply, but not to railway lands to which liens 
can in no case under the Act legally attach.

In Cranford v. Tilden (1906), 13 O.L.R. 169, at p. 174, the late 
Chancellor said:—

“By Dominion statute 4 Edw. VII. ch. 81, the railway in 
question was incorporated and the undertaking wras declared to lie 
by sec. 11 a work for the general advantage of Canada. By the 
enactment it was brought within the exception as to the local 
works and undertaking specified in the British North America Act, 
sec. 92, sub-sec. 10 (c), and thereby placed under the exclusive 
legislative authority of Canada by virtue of sec. 91, suli-sec. 29. 
Being thus a federal railway exclusively under the legislative 
control of the Dominion, it is not competent for the local legislature 
of Ontario to enact any law which would derogate from the status 
and rights and property enjoyed and held by the federal corporation 
under its constitution created by the Dominion of Canada. That 
result follow's inevitably, I think, from what has been decided in 
the earlier case of Bourgoin v. La Compagnie du Chemin de fer de 
Montreal Ottawa et Occidental (1880), 5 App. Cas. 381; and 
the more recent case of Attorney-General of Canada v. Attomey-
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General of Ontario, [1898] A.C. 247 ; Canadian Pacific It. Co. v. 
Notre Dame de Bonsecours, [1899] A.C. 3G7; Madden v. Nelson and 
Fort Sheppard R. Co., ib. 626.

“The Mechanics’ Lien Act of Ontario is extended to railway 
companies as owners and to railways and their lands with the 
safeguard in sec. 52. ‘The provisions of this Act so far as they 
affect railways under the control of the Dominion of Canada are 
only intended to apply so far as the legislature of the province has 
authority or jurisdiction in regard thereto.’ This was passed in 
1886. after the decision in King v. Alford (1885).

“The effect of the legislation is to operate at once upon the 
property of the railroad affecting it in rem and creating a statutory 
lien on the undertaking for the benefit of the wage-earner. The 
initial proceedings under the Ontario Act is to place a burden on 
the lands of the railroad in addition to what may be imposed upon 
them under the Dominion Railway Act, secs. Ill, 112, etc., Act 
of 1903. That appears to me to lie a piece of legislation beyond 
the competence of the Provincial Legislature."

If the construction to be put upon the Act which I have sug­
gested to be the proper one were not to prevail, a person having a 
claim for work or material might, as a claimant under the Act, and 
by asserting that claim thereunder, and in the manner therein 
provided, even though under no circumstances could he or any 
other claimant convert a claim into a lien, compel his adversary to 
fight the claim itself, whatever the amount, in the proceedings thus 
commenced and before the tribunal provided in the Act, thus de­
priving him of liis right of defence before the usual tribunal, to 
which otherwise each would be compelled to resort. I cannot 
think that any of the decided cases, or that any expressions of 
individual Judges therein necessary to the decision of the cases, 
have gone this length. The trial Judge seems to have thought that 
the case of Kendler v. Bernstock, 22 D.L.R. 475, 33 O.L.R. 351, did. 
but I am unable to agree with him in this view. The claimant in 
that case could apparently have established his lien against the 
property in question but for his failure to take the proceeding which 
the Act enabled him to take for that purpose. Being, however, a 
person with a claim such as could properly be asserted against 
the property in question, and which property could under the Act 
be legally the subject of a lien, he could avail himself in the pro-
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ceedings of the benefit of see. 49, and, notwithstanding his inability 
to establish a valid lien, recover a personal judgment against a 
party to the proceeding for such sum as he might have recovered 
in an ordinary action.

In the present case, under no circumstances could the claimant, 
or any other claimant, establish under this Act a valid lien against 
the property in question. In these circumstances, I do not see that 
the railway company can be legally compelled to fight the claim in 
question under the statute or be deprived of their right to contest 
it before the ordinary tribunal.

A further argument advanced on behalf of the plaintiffs was 
that a charge attached to the percentage required to lie retained 
by the owner under sec. 12 of the Act. Rut, when sul>-8ec. 3 of the 
said section is referred to, it is plain that it is the lien which is to be 
a charge upon the amount so directed to be retained, and if no lien 
is established, the section cannot apply so as to aid the claimant.

I would allow' the appeal of the railway company as to the sec­
tion in question, and, doing so, think it is unnecessary to deal with 
the third question. The appeal should be allowed with costs, and 
the cross-appeal dismissed with costs.

Mulock, C.J. Ex., agreed with Sutherland, J.
Riddell, J.:—The plaintiffs, sub-contractors for the construc­

tion of part of the Canadian Northern Railway, not being paid, 
took proceedings under the Mechanics and Wage-Earners l ien Act, 
R.S.O. 1914, ch. 140. Certain preliminary questions were ordered 
to I* tried and determined in advance: Rule 122. These have been 
determined by Mr. Justice Masten with divided success. We have 
now to deal with an appeal and a cross-appeal.

The questions are set out in full in the judgment appealed from.
1. On the first question, i.e., whether a lien claimed under the 

Act can exist or be enforced against the property of the Canadian 
Northern Railway (a Dominion railway), referred to in the state­
ment of claim, I entirely agree with my learned brother Masten 
that we are precluded by binding authority from deciding in the 
affirmative. In Cranford v. Tilden (1907), 14 O.L.R. 572, both the 
decision and the ratio decidendi cover the present case. We are 
not at liberty to depart from this decision: Judicature Act, R.S.O. 
1914, ch. 56, sec. 32. Were the matter open, I should decide in 
the same way.
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2. Rut it is argued, and my learned brother has held, that, 
though there can be no lien, the plaintiff may proceed to obtain 
judgment under sec. 49 of the Act.

This decision is apparently based upon two cases in the Divi­
sional Court: Kendler v. Bernstock, 22 D.L.R. 475, 33 O.L.R. 351, 
and Baines v. Curley (1916), 88 D.L.R. 309, 38 O.L.R. 301. I 
think neither of these cases at all in point.

When examining the language used in a decision, it must always 
be borne in mind that the Judge is generally not writing a philo­
sophical treatise, in which he would begin by defining his tern s 
accurately, express fully and clearly the exceptions and limitations, 
etc., etc. ; but he is writing on the matter and on the facts submitted 
to him, and his language must be read in view of the matter and 
of the facts. These arc always to be understood. In saying. 
“Wherever there is a wrong there is a remedy,” he would not 
need to say expressly, “I do not mean the partition of Poland or 
the rape of Belgium.”

In scores of cases before and since Quinn v. Leathern, [1901] 
A.C. 495, has been said in substance what was said in that case, 
p. 506, by Lord Halsbury: “Every judgment must lie read as 
applicable to the particular facts proved, or assumed to be proved, 
since the generality of the expressions which may be found there 
are not intended to be expositions of the whole law, but governed 
and qualified by the particular facts of the case in which such 
expressions are to lie found.”

In neither the Kendler nor the Baines case was there any 
question that the property sought to be charged could be affected 
with a lien under the statute. The substratum, the condition, what 
was understood and taken for granted in both cases, was the 
existence of property which could be rightfully charged with the 
statutory lien.

In Kendler v. Bernstock, it was held that sec. 49 meant what it 
said, and that where a claimant could not establish a valid lien, 
as his lien had been voided by failure to take proceedings, he 
might still have a personal judgment. Baines v. Curley decided 
that a lienor, made a party by service upon him of notice of trial, 
did not lose his lien localise the originator of the proceedings 
failed. In neither case was there any suggestion that a creditor 
could take proceedings under the Act where the property upon
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which he claiired a lien could not be subject to a lien at all. As 
Mr. Justice Hodgins says in the Kendler ease, 22 D.L.R. at p. 477: 
In “an action commenced ... to realise the lien or liens, 
it Incomes a judicial question whether or not a lien or more than 
one exists, or whether, by reason either of non-compliance with 
any of the statutory provisions (see secs. 17, 18, 19, 22, 24, 25) or 
otherwise, the lien or liens has or have ceased to exist.” And the 
statement in the Baines case, 33 D.L.R. at p. 312, that “any person 
claiming a lien can commence the action,” is not to be extended to 
cover the case of one claiming a lien upon property upon which a 
lien cannot by law attach—“the generality of the expressions 
are . . . governed ... by the particular facts of the 
case:” Quinn v. Leathern, [1901] A.C. at p. 50G.

The point, then, being fre° from authority, I have no doubt 
that the procedure of the Act cannot be applied to the case.

The whole object of the Act is to insure the payment for work 
and materials, if necessary, out of property upon which work has 
been done or materials provided, and that by a cheap and 
expeditious method. “The substance of the enactment is the 
sale:” per Meredith, J.A. (now C.J.C.P.), in Craufurd v. Tilden, 
14 O.L.R. at p. 577 (ad fin.) ; and the procedure has lieen from tin:e 
to time simplified in order to facilitate the enforcement of the lien 
by Kile as quickly and cheaply as possible.

\ hat is now sec. 49 of the Act was introduced by the Mechanics 
Wage-Earners Lien Act, 1890, 59 Viet. ch. 35, sec. 48, allowing 

personal judgment to be given where any claimant should fail to 
tablish a valid lien “in an action brought under the provisions of 

this Act.” The trifling change in terminology effected by the 
Mechanics and Wage-Earners Lien Act, 1910, 10 Edw. VII. ch. 69, 
sec. 49, does not change or affect the meaning. I think it obvious 
that there must be property which can be affected under the Act, 
and a lien attach under the Act, before the action can be said to be 
brought under the provisions of the Act, and that the change made 
in 1910 was never intended to change the manner of trial of cases 
where, from the nature of the property, there could be no lien. 
The only effect of the section in either statute, as it seems to me, is 
to permit a personal judgment where “by reason either of non- 
compliance with any of the statutory provisions (see secs. 17, 18, 
19,22,24,25) or otherwise, the lien . . . has . . . ceased 
to exist:” Kendler v. Bernstock, 22 D.L.R. at p. 477.
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Otherwise the result would lie that a claimant having an account 
for labour or materials need only allege a lien, set up a claim for a 
lien in any case, and deprive the person against whom he claimed 
of the right to trial of the case in the usual way.

Breeze v. Midland 11. Co. (1879), 20 Gr. 225, might at 
first sight seem opposed to this view. A bill was filed to enforce a 
mechanic's lien for work done upon the defendants' station-house; 
it was taken pro confcsso, and Blake, V.-C., said: “I do not think 
that you are entitled to that relief as against the land of a railway 
company required for the purpose of their railway. The only 
decree I can make is one for the payment of the amount due, with 
costs.” But at that time the practice was under the Mechanics 
Lien Act, R.S.O. 1877, ch. 120, sec. 13, a continuation of the first 
Act, 1873, 3G Viet. ch. 27, sec. 6, and (1874) 38 Viet. ch. 20, sec. 11, 
and that provided that in cases other than those within the juris­
diction of the County or Division Court the claim was to be realised 
in the Court of Chancery according to the ordinary procedure of 
that Court. The bill filed, no doubt, set out the work done for 
the defendants, non-payment, that the work was done on the 
station-house, etc., and claimed payment, the enforcement of the 
lien claimed by sale, and such further or other relief, etc., etc. This 
came up for hearing in the usual practice of the Court, and on the 
statements contained in the bill the Court ordered payment, but 
declined to enforce the supposed lien. There was no special form 
and nothing different from the proceedings in the case of any other 
kind of lien. This is no authority for saying that where the claim­
ant cannot have a lien from the nature of the property he may still 
have his personal claim tried by the special tribunal provided for 
trials of cases of liens.

King v. Alford, 9 O.R. 643, was a precisely similar case. This 
was under the Mechanics Lien Act, R.8.O. 1887, ch. 126, sec. 13, 
in the same words as (1873) 36 Viet. ch. 27, sec. 6, and the amending 
Act of 1874, 38 Viet. ch. 20, sec. 11. The change to the present 
practice was introduced by the Act of 1896, 59 Viet. ch. 35, sec. 29. 
How careful Courts have been in allowing such claims in derogation 
of the common law may be seen in such cases as Trask v. Searle 
(1876), 121 Mass. 229.

It is argued, however, that a lien or charge attaches to the sum 
to be retained under sec. 12 (1) of the Act; but sec. 12 (3) is the
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effective clause, and that makes “the lien” a charge on this fund, 
i.e., a lien must exist before there can be any charge, and here there 
is no lien.

3. It is unnecessary to give an opinion on the third question. 
As at present advised, however, I have no scintilla of doubt of the 
validity of the legislation of the Province, in view of the British 
North America Act, sec. 92 (14) and sec. 90.

The appeal should be allowed and the cross-appeal disallowed, 
both with costs.

Latch ford, J., agreed with Riddell, J.
Kelly, J.:—I agree with the opinion of my brother Riddell in 

answer to questions (a) and (b) referred to in the judgment appealed 
from, and I would on these grounds allow the defendants’ appeal 
and dismiss the plaintiffs’ cross-appeal.

This disposition of the matter renders it unnecessary, for the 
purposes of this action, to consider question (c); I therefore express 
no opinion upon it.

Appeal allowed; cross-appeal dismissed.

REX v. WEINFIELD.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Beck, Simmons and 
McCarthy, JJ. June 7, 1919.

1. Intoxicating liquors (§ III D—70)—Unlawful sale by druggist—
Conviction—Right of appeal—Stated case—Alta. Liquor Act. 

A druggist convicted of an offence under the Alberta Liquor Act has 
the right to an appeal by way of stated case under s. 41, sub-ss. 2 and 8, 
of the Act.

2. Intoxicating liquors (§ III J—91)—Alberta Liquor Act—Informa­
tion — Particulars — Conviction — Evidence to purport — 
Appeal.

It is no ground for objection to an information under the Alberta 
Liquor Act, that it does not contain all the particulars it might, where 
it is clear from the evidence that the informant was prosecuting for a 
breach of the Act, in selling on a prescription signed by a certain doctor, 
and where there is ample evidence to support a conviction for an offence 
in so doing. Whether the magistrate should have ordered particulars 
to be given is not a question of law which can be raised on a stated case.

Appeal by way of stated case by a druggist convicted by a 
magistrate of an offence under the Alberta Liquor Act. Affirmed.

J. K. Macdonald, for Crown; J. McKinley Cameron, for 
accused.

Harvey, C.J.:—The accused was committed by Police Magis­
trate Saunders of Calgary upon a charge described in the informa-
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tion as follows:—“That during the month of February, 1919, at 
Calgary aforesaid being a chemist or druggist (he) did unlawfully 
sell intoxicating liquors on other than bond fide prescriptions from 
a registered practitioner or practitioners or dentists, contrary to 
s. 23 (1) of the Liquor Act of Alberta, 1916, c. 4 (amended c. 4, 
1918).”

S. 23 prohibits the sale of liquors but the proviso which is 
numbered (1), and which is no doubt what is intended by the words 
sub-s. 1 of the charge, excepts from its prohibition registered 
druggists and chemists who sell for strictly medicinal purposes 
upon a bond fide prescription from a registered practitioner and 
keep a record of the sale.

S. 32 furnishes some explanation and limitation of the above. 
It provides that a practising physician may give a written or 
printed prescription for intoxicating liquor to a patient in cases 
of actual need when in his judgment he considers it necessary 
for the health of the patient. The same section authorizes 
dentists to give prescriptions for external use.

After the conviction the accused applied in writing to the 
magistrate to state a case under s. 761 of the Code, upon twelve 
grounds, one of which has four subdivisions. The magistrate 
expressed his willingness to state a case but the case as stated to 
us sets out nine additional grounds. At the opening of the 
argumen objection was taken by counsel for the Crown that 
there is no right to a stated case.

S. 41 provides that a conviction by a justice, etc., 
except aa hereinafter mentioned shall be final and conclusive, and, except as 
hereinafter mentioned, against such conviction or order there shall be no 
api>eal.

Sub-s. (2) provides that, subject to the foregoing provisions, 
an appeal shall lie to a judge of the district court in all cases where the person 
convicted is a druggist. . . .

It was held in The Queen v. Robert Simpson Co. (1896)A2 
Can. Cr. Cas. 272, by the chancery divisional court of Ontario 
that (in the words of Boyd, C.) :

The Code, therefore, treats this method of stated case to be but a form 
of appeal equivalent to the ordinary appeal upon the facts and law to the 
general sessions.

I agree with this view.
Sub-s. 8 of s. 41 provides that:
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The practice and the procedure upon such apjieals and all the proceed­
ings thereon shall thenceforth be governed by the provisions of Part 15 of the 
Criminal Code. . . . Provided no such conviction or order as aforesaid
shall be removed by certiorari except upon the ground that an ap|>eal to the 
court to which an appeal is by law provided would not afford an adequate 
remedy.

It would appear that reading sub-s. (2), which provides for the 
ordinary method of apjieal by way of re-hearing, with sut>-8. 8 all 
the methods of appeal of the Code are authorized, and on almost 
identical provisions of a Nova Scotia Act. The Supreme Court 
en banc of that province adopted that view in Hex v. Olatid (1903), 
8 ('an. Cr. Cas. 200. This is also in harmony with s. 769 of the 
Code which provides that where there is no appeal there can be 
no stated case.

Accepting this view we decided that we had jurisdiction to 
consider the stated case.

I do not propose to spend several hours or days in considering 
and answering all the questions, material and immaterial, asked 
by the stated case.

Ss. 62 and 63 of the Act as enacted in 1918 by c. 4, ss. 16 and 
17, provide that a conviction shall not be set aside if the court is 
satisfied that there was evidence on which the justice might 
reasonably conclude that an offence under the Act had been 
committed, but that if there is any defect the court may amend.

I can see no ground for objection to the information or con­
viction on its face. It is true the charge does not contain all the 
particulars it might, but that is a matter that could lie cured by 
particulars in a proper case. As far as the date is concerned, the 
evidence shews that it is as definite as it could be made, but there 
is evidence of sale under 46 prescriptions under any individual 
one of which the magistrate might have been disposed to convict, 
for each one, if unauthorized, would constitute a separate offence. 
It is in this respect that the chief argument is made against the 
validity of the conviction. It is clear that the case is one where 
evidence of similar acts is admissible and that if the charge were 
specifically limited in its terms to one of these prescriptions, 
evidence of all the others on the facts of this case could be given.

Then how is the defendant prejudiced by the conviction not 
stating which one is the basis of the charge? Assuming, as counsel 
did in the argument, though as I shall shew not quite correctly,
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that there is nothing in the evidence to indicate in respect of which 
particular sale the conviction is made, the result would be that 
the defendant would have a good plea of autrefois convict upon a 
subsequent prosecution for any one of the sales while if the par­
ticular sale were clearly indicated the plea would only apply to that ; 
the result is that if the conviction stands simply as a sale during 
February, which might be in respect of any one of the prescriptions, 
the defendant has a protection from prosecution for 45 sales in 
respect of which he might be guilty.

The evidence is that the defendant, when the police went to 
inspect his records, gave them 1,743 liquor prescriptions, which he 
said were liis February prescriptions, all of which he had filled. 
The 4(i of these prescriptions put in evidence divide themselves 
into classes. There is one signed “Dr. Dice,” one unsigned, one 
signed “Dr. Curtis,” 42 signed “A. E. Shore, M.D.” and one 
signed “E. S. Shore, M.D.” The one signed “Dr. Curtis” is dated 
28-2-19. One signed “A. E. Shore, M.D.” in pencil has on it 
in ink in apparently different handwriting “Feb. 2-19.” None 
of the others are dated.

The defendant told the police his method was to number the 
prescriptions when he filled them, write on it the brand of liquor 
sold and then make an entry of it in his l>ook. The lowest number 
on the prescriptions is 2807, the highest 7207, the numlier on the 
dated prescription signed “Dr. Curtis.” The other one with a 
date on it is numbered 3846.

The information was laid by a provincial police detective, who 
was the first witness. After explaining how he got the 1743 
prescriptions and the information given him by the defendant, 
he says, “This is the prescription we are going to put in, the first 
one ‘ Dr. Dice.’ ” Then the following questions and answers 
regarding this occur:—

Q. What is wrong with that prescription? A. I am going to prove where 
it came from. It is supposed to be signed by Dr. Dice. He is here to give 
evidence.

Q. Why do you think it is not Dr. Dice’s signature? A. There is several 
of those prescriptions signed by Dr. Dice and there is quite a difference in

Q. You found that out from the prescriptions you got from the accused? 
A. Yes, there is some 43 and they are different, and I went and saw Dr. Dice.

Q. Could you have told that without seeing Dr. Dice? A. Yes, any­
one could tell that without being an expert.



47 D.L.R.] Dominion Law Reports. 89

The prescription was then marked as ex. 1. The detective 
also states that the number on this prescription is in the hand- S. C. 
writing of the defendant. He then produces another prescription pEX 
unsigned and again another on a prescription form with a heading WF1N?nri D
“Johnston the Druggist, Drumheller, Alberta,” which is signed ----
“Dr. Curtis” with some undecipherable initials, and states that Harve' CJ 
there is no doctor of that name at Drumheller, as lie learned from 
inquiries. The first prescription is for “Spts. frumenti” and is 
endorsed “K.G.W. label,” which the witness explained as King 
George White Label. This is one of the prescriptions furnished 
him by accused as having been for intoxicating liquor, all of 
which he said he endorsed with the name of the liquor supplied.
The unsigned one is also for “Spts. frumenti” and is endorsed 
“W.I. Rye.” The one signed “Dr. Curtis” is simply for rye.

The 43 which were subsequently put in evidence, all but one 
being signed “A. E. Shore, M.D.” and that one “E. S. Shore,
M.D.” are in various handwritings and signatures, three at least, 
and on varying forms of paper. They arc directed to persons as 
far north as Daysland and as far south as High River. One only 
apparently is for “Spts. frumenti.” The Latin of the others 
appears in quite a variety of forms, many being “Speritii 
frumentii,” not one apparently lieing “Spiritus frumenti,” and 
one lieing “Spiritii phum.” This is endorsed “ R ” and is numliered 
apparently in the same handwriting as ex. 1. Dr. H. E. Dice was 
called and swore that ex. 1 was not issued by him and that he w as 
unaware of there being any other Dr. Dice practising in Allierta.

Evidence was also given to shew that Dr. A. E. Shore had left 
Calgary to go overseas in the Canadian Army Medical Corps on 
November 28, 1918, and had not been back since. There is 
undoubted evidence that the prescription signed “Dr. Dice” is 
not a bond fide prescription on which a druggist would lie authorized 
to supply liquor. It would be unreasonable to argue that there 
is no evidence from which it may be inferred that it is a forgery 
liecause it is not conclusively established that there is no other 
Dr. Dice who could have signed it. The unusualness of the name 
and the evidence of Dr. H. E. Dice, certainly, in the absence of 
evidence to the contrary, leave little room for doubt that it is not 
an honest prescription. The defendant gave no evidence in his 
own behalf and it is perhaps doubtful whether, when it is once
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alta. established that he has supplied liquor on what is not a bond fide 
8. C. prescription, it is not incumbent upon him to shew that he has
Rex done so honestly in the well-founded belief that it was a bond fide

einheld Pre8CI"ipti°n- especially in view of s. 51 of the Act, which provides
----- that “the burden of proving the right to have or keep or sell <»r

irvey‘CJ" give liquors shall be on the person accused of improperly or
unlawfully having or keeping or selling or giving such liquor,”
and s. 53, which casts on the defendant the burden of proving 
that he did the act lawfully when it would be unlawful if not duly 
authorized. There might, however, be room to argue that on the 
form of the charge in this case it was necessary to give some 
evidence of mens ren on the part of the accused, but having 
regard to the number of prescriptions issued in a month, which he 
himself stated, he was almost ashamed of, and which, if the 
defendant worked every day in the month 15 hours a day, would 
mean one every 15 minutes, to the fact that the prescriptions 
were not proj>erly expressed, and that various (lersons were
signing the same name and to the other facts referred to, there
can be no question that there was plenty of evidence to justify 
an inference that the defendant was not honest in thinking that 
the prescription was a bond fide one or that he was at least careless 
whether it was or not.

It appears to me quite clear from the evidence to which I have 
referred that the informant was prosecuting for a breach of the 
Act in selling on the prescription signed “Dr. Dice,” and that 
there is ample evidence to support a conviction for an offence 
in so doing. Whether the magistrate should have ordered par­
ticulars to be given, is not, I think, a question of law which can he 
raised on a stated case, but in view of the fact that the evidence 
for the Crown was practically all furnished by the accused himself 
it is hard to see where any prejudice resulted to him. Counsel 
for the defendant contends that the penalty of $100 and costs 
is unauthorized and that $200 is the minimum. If this were so, 
we could, of course, amend the conviction and impose the larger 
penalty, but I am of opinion that the conviction is not defective 
in this respect. Sul>-s. 12 of s. 23 provides that any druggist 
“who colourably for medicinal purposes sells liquor to be consumed 
by any pereon as a beverage” shall be liable to a penalty of 1200. 
Now it is clear that $200 is a maximum, whether it is a minimum 
or not.
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S. 40 of the original Act, of which suli-s. (2) of b. 23 was part, 
provided for penalties where no other penalty was provided, 
graduated from $50 as a minimum for the first offence. S. 40 has 
l>een repealed and for it have l>ecn substitute! two sections, 40 
ami 40 (a), that latest and present api>earance l>eing found in s. 12 
of c. 4 of 1918. S. 40 provides a penalty for any person offending 
against the provisions of s. 23 of a minimum of 8100 and a maxi­
mum of 8200 for a first offence. S. 40 (a) provides a penalty for 
any offence for which some other penalty has not been provided.

In my opinion s. 40 as it now exists, which specifically covers 
offences under s. 23, without exception has sujierseded sul>-8. 2

Even if it were not so I would have doubt that the only penalty 
must lie the full amount and the charge moreover is not in the 
words of the sub-section.

I would therefore affirm the conviction.
Simmons, J.:—I concur.
Beck, J., owing to illness took no part in judgment.
McCarthy, J. (dissenting):—The appellant, a chemist or 

druggist and the occupier of a store in the City of Calgary, was 
convicted by a court of summary jurisdiction under the Liquor 
Act, 1916, of unlawfully selling intoxicating liquors during the 
month of February, 1919, on other than bond fide prescriptions 
from a registered practitioner or practitioners or dentists contrary 
to s. 23 (1), of the Liquor Act of Allierta and was fined 8100 and 
costs.
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Harvey. CJ.

McCarthy. J.

The information was in the same form as the conviction.
The evidence, which is part of the stated case, discloses that 

objection was taken to the information, as follows:—
Mr. Cameron (counsel for accused): I would ask to he furnkhsd with 

particulars. In regard to the month of February, the selling of the liquor is 
different to keeping liquor for sale. I would auk that before the evidence »s 
taken the prosecution state more specifically the dates or the particular 
charge it is.

The Court: Can you, Mr. Harvie, before the case goes on, inform the 
defendant of what you expect to prove?

Mr. Harvie (counsel for prosecution): Under this charge we intend to 
prove that he did during the month of February sell liquor on other than 
bond fide prescriptions.

The Court : On how’ many different occasions?
Mr. Harvie: On 4 different preemption*. There are no dates on the 

proscriptions. In one case it might have been a mistake, but where there is a
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series of these going through there can be no doubt about it. I am unable 
to fix the dates.

Mr. Cameron : I don’t want the prosecution to reveal their witnesses 
where there might be a suggestion that the defendant would get the witnesses 
out of the country, but perhaps my learned friend would give what specific 

\N Einfield, date he could of the four charges he expects to prove. Would he give the 
McCarthy, 1. names?

Mr. Harvic: It is practically impossible to do that. Home are not signed 
and no name is on them. I will mark them as exhibits and shew them to you 
in that way.

Mr. Cameron : Another question may possibly arise on the validit y of 
your honour's conviction afterwards if the information is for four different 
offences included in the one information. If he sells a bottle to John Smith 
which is a violation of the Act that is a sale within the Act and would be an 
offence, and if during the same month he sells to John Brown, that would be 
another offence. I think in a case like this, which is not keeping for sale, 
then the evidence should all be confined to that particular sale.

A number of objections were urged to the conviction, Lit as 
I think this case can be disposed of by the consideration of two 
of them, I do not propose to deal with the others.

In the first place, it was urged by counsel for the accused that 
“the information is vague, indefinite and uncertain and discloses 
no offence or in the alternative is for more than one offence and 
not l>eing in conformity with section 42 of the Liquor Act is illegal 
and void.”

Objection was also taken that “the magistrate had pending 
before him at the same time at least four separate and distinct 
charges of a similar nature which destroyed his jurisdiction.”

I think these two grounds urged against the information are 
fatal to the validity of the proceedings. The offence of selling 
liquor is not a continuous offence and I cannot distinguish this 
case from the case Rex v. Aitken (1917), 37 D.L.R. 530, 28 Can. 
Cr. Cas. 2, 11 Alta. L.R. 573, in which Scott, J., held that the 
conviction for selling liquor on a day named and for some time 
previous thereto charged more than one offence and quashed the 
conviction. I think that even if this is not so, that the charge1 
coupled with the verbal particulars given at the hearing render 
the proceedings void as the magistrate really had pending before 
him at least four if not a great many more cases at the same time 
and convicted the defendant of “his said offence” without any 
indication of which particular offence mentioned in the depositions 
he was convicted of. On this aspect of the case I see no reason to 
change the views which I expressed in Rex v. McManus (1918),
lOOin. Cr. Cm. 122.

ALTA.
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It is provided by s. 710 of the < riminal Code. huIhs. 3. that ALTA,
ever)' complaint shall be for one matter of complaint only and not for two or g. C.
more matters of complaint and every information shall be for one offence only -----
and not for two or more offences. ,

The principle underlying this section is that the inferior court Wein field. 
must not have more than one matter pending against the accused 
at the same time and the principle is the same whether these 
matters are contained in the one information, or more. See author­
ities cited in Rex v. McManus.

The case of Rex v. Hazen (1893), 23 O.R. 387, on appeal 20 
A.R. (Ont.) 033, is distinguishable from the present case. In that 
case the court held that the information disclosed more than one 
offence, being a charge of selling on two different days, and the 
Court of Appeal were equally divided on this question, but the 
Court of Appeal restored the conviction on the grounds that it 
was a defect in substance and not in form within the remedial 
provisions of the statute, but in the Hazen case, the conviction, 
which was finally sustained by the appellate court, was for selling 
on one day, and consequently, therefore, was a perfectly good 
conviction.

In Rex v. Scott (1919), 1 W.W.R. 1004, the conviction was 
quashed because the information clearly recited two offences and 
in the case of Rex v. Austin (1905), 10 Can. Cr. ('as. 34, Scott, J., 
acted upon what in my opinion is the underlying principle that 
having many charges pending and receiving evidence u])on them 
the defendant is prejudiced in his trial and for this reason I do not 
think the case should be sent back to the magistrate, but I think 
the conviction should be quashed.

Conviction affirmed.

BROOKS-SCANLON O’BRIEN Co. Ltd. v. BOSTON INSURANCE Co. B. C.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin and n A

Galliher, JJ.A. April 1, 1919.
Insurance (§ III D—68)—Marine—Positive representation—Warranty 

—Promissory representation—Not included in written con­
tract—Effect.

In marine insurance law a positive representation, which in another 
transaction would amount to a warranty, is regarded as a promissory 
representation which may be relied upon notwithstanding that it was 
made by word of mouth and is not included in the written contract.

Appeal by the plaintiff from the judgment of Clement, J., Statement, 
in an action to recover marine insurance. Affirmed.
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Davis, K.C., for appellants; C. W. Craig, K.C., for respondents.
Macdonald, C.J.A.:—The plaintiffs having a quantity of rails 

loaded on two scows which the Kingcome Navigation Co. were 
under contract with them to tow to their destination applied to the 
defendants for a policy of marine insurance on the rails. Mr. 
Kilty, plaintiffs' secretary, and Mr. Maitland, defendants’ agent. 
met for the purpose of arranging the insurance. The latter called 
Kilty’s attention to the fact that there was one rate of insurance 
when scows were to be towed singly, and another and higher rate 
when taken together. Kilty then, in the presence of Maitland, 
telephoned to Capt. Mclennan of the said Navigation Co. and 
what then took place is, I think, fairly disclosed in the following 
extracts from the evidence.

Maitland says that he understood that Kilty was telephoning 
to ascertain “the extra cost of towage going up single scows,’’ 
and Kilty in his examination for discovery said:—

I enquired of him (Capt. McLennan) as to the rate of towing one or 
more than one scow, but event ually he agreed to handle this shipment as a 
single tow at the same rate.

The meaning of this is not in dispute tietween counsel, it being 
conceded that the scows were, according to this, to be towed 
singly without extra charge. On cross-examination at the trial, 
Maitland was asked the question :—

And he (Kilty) came back after finishing the telephone conversation and 
said: “Yes, they are going single scow,” didn’t he?

to which he answered :—
He told me they were going by single scow, yes.

Thereupon the policy was issued at the lower rate of insurance. 
The scows were not taken up singly and one was lost. The 
plaintiffs sue in respect of said loss and the defendants rely upon 
the representations aforesaid that the scows were to t>e towed 
singly, which representation was not fulfilled.

The plaintiffs do not dispute the materiality of the statement 
as to the manner of towing, but they say there was no representa­
tion, but merely a statement by Kilty of what Capt. McLennan 
told him, which both parties equally relied upon.

The question is one of fact, one which a jury could be called 
upon to decide under proper direction from the court. In this 
case it was decided by the judge himself, who held that the policy
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never attached and that there was in the circumstances no insur­
ance at all of the rails on the lost scow. I agree with him in the 
result, l>ut for a different reason. The inference I draw from the 
evidenceeand which I think does not conflict with that drawn by 
the judge is that Kilty made a positive representation that the 
scows would he towed singly. In an ordinary transaction, that 
representation would amount to a warranty, but in marine insur­
ance law it appears to he regarded as a promissory representation 
which may be relied upon notwithstanding that it was made by 
word of mouth and not included in the written contract. That 
such a parol promissory representation if made would he an 
answer to this action is not disputed by counsel for the plaintiffs. 
They put their defence on this—that Kilty’s words amounted 
to nothing more than a re]>etition of what ('apt. Mclennan had 
told him and could, in the circumstances, amount only to an 
expression of expectation or belief. They rely on Bowden v. 
Vaughan (1809), 10 East 415, 103 E.R. 833, and Hubbard v. 
Ciliwer (1812), 3 Camp. 313, while defendants rely on Bailey v. 
Ocean Mutual Marine Ins. Co. (1890), 19 Can. 8.C.R. 153. In 
cases of this sort, where the question is one of fact, decisions on 
other facts are only helps to a conclusion on the particular circum­
stances before the court. The authors of Amould on Marine 
Insurance, 8th ed., in a foot-note at p. 088, referring to Hubbard 
v. Clover, say:—

It is submitted that with the modern means of communication a state- 
ment that there was a cargo ready would generally not be held to be a mere 
expression of belief.

In the ease at Bar the parties were in immediate communication 
with Capt. McLennan. Mr. Maitland was, I think, entitled to 
believe that Kilty was making a definite agreement with Capt. 
McLennan alxmt which there could l>e no question of mere expecta­
tion or belief. What was arranged was clearly within the control 
of Kilty and McLennan, and nothing but bad faith on the part 
of the latter could interfere with the carrying out of the arrange­
ment. I think the true inference is that Kilty was willing to take 
the cheaper insurance on the strength of that arrangement and I 
would not infer that he was in effect asking Maitland to take the 
risk of McLennan’s breach of that arrangement. In the cases, 
supra, upon which plaintiffs rely, the circumstances were very
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different to those of this case: in the nature of tilings, insurers 
could only speak of the sailings of shi]>s in distant seas from 
expectation and lielief. Uncertainty as to the sailings of ships 
more than a century ago, liefore the days of modem liners, must 
have always lieen in the minds of insurance underwriters and 
brokers, and they could well be assumed to understand that 
representations of insurers, no nearer the ships than themselves, 
as to dates of sailings or readiness of cargo were mere expectations.

The only difference of note let ween the facts of this case and 
Bailey v. Ocean, supra, is that here the insurers are not the owners 
of the ship, but are merely the owners of the cargo, while there, 
as appears from the report in the court below (22 N.S.R., p. 5), 
the insurers were the ship-owners. But in the view I take of the 
facts, Maitland had the right to assume from what passed at the 
telephone that Kilty had control and had by his arrangement 
with Capt. McLennan put an end to any doubt as to the manner 
in which the scows should be towed.

1 would therefore dismiss the appeal.
Martin, J.A., would allow the apjieal.
Galliher, J.A.:-—I would dismiss the appeal.
I take the same view as the trial judge that it is not a case of 

representation and does not fall within Hubbard v. Glmer, 3 
Camp. 313.

Atp. 21 Maitland says: “After Kilty had telephoned the tug 
people he told me to insure them under single tow." He says at 
p. 20: “I did not pay particular attention to his conversation."

I don’t tliink tliis is really affected by the cross-examination 
of Mr. Davis or the examination for discovery put in.

I do not regard what took place as 1 wing any different in effect 
to what would have been if Kilty had obtained all the facta from 
the tug people and then have gone down and instructed Maitland 
to make out a risk for two single tows.

Surely the fact that Maitland was sitting there and heard the 
conversation at one end and understood that Kilty was satisfying 
himself as to what kind of a policy he wanted cannot be deemed 
a representation on which he acted himself.

Appeal dismissed.
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Re LABUTE and TOWNSHIP OF TILBURY NORTH.

Ontario Supreme Court, Alidock, C.J.Ex., Clute, Riddell, Sutherland and 
Kelly, JJ. December 23, 1918.

Municipal corporations (§ II C—69)—Municipal Drainage Act—Com­
plaint as to drain—Order of council to survey and report— 
Adoption of report—Ratification—Validity.

Where a complaint is made by a ratepayer as to the repair of a drain, 
and a request is made to have it repaired as soon as possible, there is 
nothing in the Municipal Drainage Act to prevent the municipal council 
from going beyond the complaint in ordering the engineer to make a 
survey of the drain and rejx>rt. The adoption of the refiort which treats 
the work as a new one is a ratification and equivalent to previous instruc­
tions, and a by-law to carry it into effect is valid and should not be

An apjieal by the township corporation from an order of the 
Drainage Referee quashing a drainage by-law passed by the 
township council on the 8th May, 1918.

The Drainage Referee gave reasons in writing for his order, 
as follows:—

Before going into the merits of this application, counsel have 
thought proper to deal with what may be considered preliminary 
questions, bringing the facts of this case very closely in line with 
Gibson v. West Luther (1911), 20 O.W.R. 405. The Macklem 
drain was originally a natural watercourse. Somewhere alxmt 
1904, under the superintendence of the late Mr. McDonnell, it 
became a municipal drainage wrork down as far as the road drain 
along the concession road into which it had its outlet. Since that 
time, minor changes have occurred and the concession road drain 
has been improved under the Municipal Drainage Act, but no 
work has been done over the course of the Macklem drain proper, 
unless perhaps (and as to this the evidence is not altogether 
satisfactory) to divert its course as it reached its outlet, running 
down the line between Mr. Labute and his neighbour into the 
concession road drain. The original by-law, report, plans, and 
specifications appear to have been lost, so that nobody to-day 
knows what the original assessments were. The resolution under 
which the present work is proposed to lie done instructed Mr. 
Newman simply to repair the Macklem creek drain. It is unfor­
tunate that the resolution did not go further and give him authority 
to vary the assessment or treat the work as a new work. He had 
no data upon which to work, and he has been obliged to treat the 
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scheme as one entirely new. He has not taken into account even 
the assessments for work done on the concession road drain, 
which he now proposes to incorporate as part of the new work. 
I cannot feel that counsel for the applicant has failed in meeting 
the onus of shewing this, even if the onus is on him. It seems 
quite evident that the case is practically in the same position as 
(libsoii v. West Luther, and that in proceeding as he did Mr. New­
man was without jurisdiction to make the particular report 
which he has made. I regret very much having to do anything 
which may result in adding expense to the very small drainage 
area concerned, liecause I assume that the council wil now give 
the necessary instructions and that Mr. Newman will make the 
same report, the work already done; but, as against
that, I cannot overlook the fact that the ratepayers concerne'I 
(including Mr. Labute) will then have certain rights which would 
have to-day been lost by reason of the lapse of time if this by-law 
had been permitted to stand. For example, he complained that 
the allowance for a bridge was not sufficient. That may or may 
not be the case. If the by-law has to be passed over again, he 
will be able to rectify the harm that has lieen done in that regard, 
if any has lieen done. Then the matter has had some publicity, 
and it is possible that the ratepayers in this small area may not 
think it advisable to take the risk of proceeding with this report. 
These things are only possibilities. Mr. Labute is entitled to 
exercise his legal right, even though the point upon which the 
matter turns now was not specifically mentioned in his notice. 
His application to quash, inasmuch as it is one which goes to the 
jurisdiction, is one which 1 cannot allow to be overlooked. In 
the result, the by-law must be quashed with costs; but, in view 
of the comparatively small drainage scheme, I think these costs 
should lie on the scale of the County Court.

J. //. Itodd, for apjiellant corporation.
0. L. Lewis, K.C., for respondent.
Riddell, J.:—At a meeting of the Municipal Council of the 

Township of Tilbury North, in the County of Essex, holden on 
the 17th September 1917, the following took place:—

“Mr. Robert Holland complained of the bad state of repair 
of the Macklem creek drain, and asked the council that the same 
be repaired as soon as possible.

68
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“Moved by J. B. Lalonde, seconded by J. Mailloux, that the 
clerk be and is hereby instructed to write engineer Newman to 
make a survey of same and report at his earliest convenience. 
Curried.”

The engineer made a survey accordingly, and made a report 
to the council on the 16th February, 1918, which was adopted by 
the council, and by-law No. 400 was passed to carry it into effect, 
on the 18th March (provisionally) and on the 8th May, 1918 
(finally). Claude Labute, a land-owner affected by the scheme, 
moved before the Drainage Referee to quash the by-law; and the 
Referee made an order, on the 28th June, 1918, quashing it. The 
township corporation now appeals.

The Referee proceeded on the narrow and technical ground 
that the resolution authorised the engineer simply to report a 
scheme “to repair the Macklem street drain . . . the resolu­
tion did not go further and give him authority to vary the assess­
ment or treat the work as a new work;” he followed a case of his 
own: (libson v. West Luther, 20 O.W.R. 405.

Assuming that this case is good law, I do not think it applies 
here -there the resolution directed the engineer to act under a 
certain specified section of the Act, and lie acted under another. 
Here there is no such specific instruction; it is true, a ratepayer 
complains of the want of repair of the Macklem creek drain, but 
the resolution is not to have a report on the repair of the drain, 
but in the widest tenus “to make a survey of the same” (i.e., the 
drain) “and report.” The council hail the right to require a 
report of the most extensive character without any petition or 
complaint from any one: Municipal Drainage Act, R.S.O. 1914, ch. 
198, secs. 75, 77;* and there was nothing to prevent them going 

•Sections 75 and 77 are, in part, as follows:—
f75.—(1) The council of any municipality liable for the maintenance of 

any drainage work may from time to time us the same requires repairs vary the 
profitions of assessment for maintenance, on the report and assessment of an 
engineer appointed by the council to examine and report on the condition of the 
work, or the portion thereof, as the case may be, which it is the duty of the 
municipality as aforesaid to maintain and on the liability to contribute of 
lands and roads which were not assessed for construction, and have become 
liable for assessment under this Act; and the engineer or surveyor may in his 
report^upon such repairs assess lands and roads in the municipality . . .

77.—(1) Wherever for the better maintenance of any drainage work 
constructed under the provisions of this Act . . . it is deemed expedient 
to change the course of euoh drainage work, or make a new outlet for the 
whole or any part of the work, or otherwise improve, extend, or alter the work, 
or to cover the whole or any part of it, the council of the municipality . . .

tRepealed 6 Geo. v. 1916 c. 43 s. 5.
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beyond the complaint of Mr. Holland. It is hard to conceive 
of a more comprehensive direction than is contained in the resolu­
tion. Any complaint that the engineer went beyond his mandate 
should come from the council : and the council have approved 
and adopted the report, thereby ratifying and adopting the inter­
pretation by the engineer of his instructions.

But I am not prepared to assent to the proposition that, if 
the engineer has not in advance instructions to report in a particu­
lar way on a drain, but does report in that way, or if he is 
instructed to report under one section and reports under another, 
then the council must necessarily reject his report—it seems to 
me to savour of absurdity to say that the council must go through 
the solemn form—and farce—of passing another resolution, the 
engineer go away and return with the self-same report, and then 
the council adopt and act upon it, instead of pursuing the common 
sense method of adopting the report at once.

The appointment of an engineer may be ratified by the adop­
tion of his report: Tilbury East v. Romney (1895), 1 Clarke- & Sc. 
261, at p. 264; Tp. of Camden v. Town of Dresden and Tp. of 
Chatham (1902), 2 Clarke & Sc. 308, 313, 314, affirmed in the Court 
of Appeal, Re Tp. of Camden and Town of Dresden, (1903), 2 
O.W.R. 200. And I see no reason why the adoption of his report is 
not a ratification of his making the report and therefore equivalent 
to previous instructions. It is a general and elementary maxim 
of law, Omnis ratihabitio retrotrahitur et mandato priori œquiparahir 
—a subsequent ratification has a retrospective effect and is equiv­
alent to a prior command. The subsequent assent by the manda­
tor to the conduct of his agent undoubtedly exonerates such 
agent from the consequences of a departure from his orders—the 
subsequent sanction is considered the same thing in effect as a 
previous command—the difference being that where the authority 
is given in advance the party must trust him whom he authorises; 
if it be given subsequently, the party knows whether every tiling has
may, without the petition required by section 3, but on the report of an engineer 
or surveyor appointed by them to examine and rc|>ort on the same, undertake 
and complete the change of course, new outlet, improvement, extension, 
alteration or covering specified in the report, and the engineer or surveyor shall 
for such change of course, new outlet, improvement, extension, alteration or 
covering, have all the powers to assess and charge lands and roads in any way 
liable to assessment under this Act for the expense thereof in the same manner, 
and to the same extent, by the same proceedings, and subject to the same rights 
of appeal as are provided with regard to any drainage works constructed under 
the provisions of this Act. . . .
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been done according to his wishes: Broom, Legal Maxima, 8th ed., 
p. 673: Maclean v. Dunn (1828), 4 Bing. 722, 130E.R.947; Wilson 
v. Tumman (1843), 6 Man. & G. 236, 242, 134 E.R. 879.

(Of course the ratification can he only of an act which the party 
had the power to command at the time it was done: Ashbury 
Railway Carriage and Iron Co. v. Riche (1875), L.R. 7 ILL. 653. 
Ami, equally of course, the ratification will not he effective if 
the statute requires a previous express mandate.)

It is admitted that the council could command such a survey 
and report as were made in tliis case; ami I can find nothing 
in the statute requiring an express direction More the report is 
made. The council may not act except “on the report of an 
engineer . . . appointed by them to examine and report 
. . ” (sec. 77 (1)). In the ordinary case this appointment would 
naturally be made l)efore the examination and report, hut there is 
nothing in the statute requiring it, or excluding the ordinary prin­
ciples of ratification. The case of Re Johnston and Township of 
Tilbury East, (1911), 25 O.L.R. 242, was urged against this view; 
hut there is nothing decided in that case as to the manner in which 
the employment of the engineer is to he made, or his instructions 
given, whether by prior mandate or subsequent ratification—the 
necessity of a report is, indeed, affirmed; but that is not the 
present point.

The rule to be followed in matteis of this kind has been laid 
down by the late Chancellor in Re Stephens and Township of 
Moore (1894), 25 O.R. 600, at p. 605: “In matters of drainage and 
other business of local concern t he policy of the Legislature is to leave 
the management largely in the hands of localities, and the Court 
should be careful to refrain from interference—the meaning of 
which is always a large outlay for costs—unless there has been a 
manifest and indisputable excess of jurisdiction or an undoubted 
disregard of personal rights.” If I may say so without presump­
tion, I entirely approve of the rule so laid down, and would add 
that, when we are succeeding reasonably well in ridding our 
practice of the law of mere technicalities, it would l>e intolerable 
if petty and purely technical defects should be given weight in 
municipal affairs, which are largely in the hands of laymen.

Where a statute is express, full effect must be given to it; but 
every statute should, where possible, t>c interpreted so as to 
accord with common sense and public utility.

ONT.

8. C.
Re Labvte

Township 
ok Tilbury 

North.

Riddell. J.



102 Dominion Law Reports. [47 D.L.R.

ONT. I would allow the appeal and send the case back to the Referee
S « to deal with it on the merits—the respondent should pay the costs
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of the appeal, all other costs to be dealt with by the Referee.
Ml lock, C.J.ËX., agreed in the result.
Clute, J., agreed with Riddell, J.
Sutherland, J., agreed in the result.

Kelly. 1. Kelly, J.:—I am of opinion that in the circumstances of this 
case the by-law should not have been quashed.

Appeal allowed.

ALTA. CANADIAN PACIFIC R. CO. v. CANADIAN WHEAT GROWING CO.

8. C. Alberta Supreme Court, Appellate Division, Harvey, C.J., Beck, Simmons and 
McCarthy, JJ. May 2, 1919.

Mortgage (§ VI C—82)—Foreclosure—Adding execution creditors 
AND LIENHOLDERS—ALBERTA RULES 46, 47—PURPOSE OF—RE­
DEMPTION.

The puqiose of rules 46 and 47 (Alta.) is to obviate the adding in the 
first instance of caveators, lienholders, execution creditors and sub­
sequent mortgagees, in an action for foreclosure while the rights of the 
mortgagor and first mortgagee are being determined, and also until it is 
determined whether there will be a surplus available for subsequent 
encumbrances.

Service of the order nisi gives an opportunity to subsequent encum­
brancers to come in and redeem and in toe ease of a Uenhoider toeetabtiah 
his rights under the lien.

Statement. Appeal by a lienholder (a subsequent encumbrancer) from a 
judge’s order on appeal from the master, in an action wherein 
judgment was given declaring the plaintiff to have a vendor’s 
lien for unpaid purchase-money under a purchase agreement, 
ordering the lienholder to take proceedings directly under the 
Mechanics’ Lien Act to enforce his claim. Varied.

Harvey, C J.

Lougheed, Bennett & Co., for defendant appellant.
G. A. Walker, for plaintiff respondent.
Harvey, C.J., concurred with Beck, J.

Beck. J. Beck, J.:—This case calls for an interpretation of our rule 
47 which is as follows:—

A vendor suing for specific performance with or without other relief shall 
not make any encumbrancer, whose claim arose subsequently to the making 
of the agreement, a party to the action, unless special relief is claimed against 
him; but all subsequent encumbrancers shall lie served with notice of the 
judgment or order directed or made in the action.

Rule 46 reads as follows (Alta. Rules of Court, 1914) :—
A mortgagee suing for sale or foreclosure with or without other relief 

shall not make any subsequent encumbrancer a party to the action except
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for the pur|)ose of obtaining possession against a subsequent encumbrancer 
actually in possession of the mortgaged property, but all subsequent encum­
brancers shall be served with notice of the judgment or order directed or made 
in the action.

Our practice in mortgage actions differs materially from the 
practice in other jurisdictions where subsequent encumbrancers, 
if not made parties originally, are required to be served with a 
notice of the judgment or order and thereupon to come in and 
prove their claims and have their priorities settled. With us, the 
intention is to postpone all such questions until it can be seen 
whether there is likely to be a fund by which any of them can 
benefit. There is a notable difference in the wording of the two 
rules. R. 46 uses the expression “subsequent encumbrancer” 
throughout. R. 47 speaks of “any encumbrancer whose claim 
arose subsequently to the making of the agreement” and in this rule 
the expression used later in it “subsequent encumbrancer” must 
1 think be taken to be used in that sense.

The mechanic’s lien in the present case was an encumbrance 
which arose subsequently to the making of the agreement, the plaintiff 
company, therefore, properly refrained from making the lien 
claimant an original party to the action, no special relief being 
claimed against the lien claimant; any special relief which it is 
open to give in respect of it being something for the lien claimant 
to put forward. The lien claimant having been served with a 
copy of the judgment or order had a right to attend the proceedings 
thereunder and, if so advised, to move to discharge, vary or add 
to the judgment or order so as to obtain full protection of his 
claim. He has these rights by virtue of or at least (r. 3) by 
analogy to rules 35, 3ti and 40. He may or may not be entitled 
to priority over the plaintiff company for the whole or a part of 
his claim either because the company is an owner with knowledge 
who has not given notice of objection or because the lien claimant 
can shew an increased value in the property. By procedure under 
these rules he is free to establish any such claim. The Mechanics’ 
Lien Act provides, amongst other methods of procedure, by a 
lien claimant wishing directly to enforce his claim the method 
of an originating summons in charniers. On a proceeding under 
the above mentioned rules, he would be as fully protected. The 
purpose of r. 47 was to prevent dissimilar and unconnected issues 
being tried together, each attended by parties with no interest
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in the other and to avoid costs, at all events until it should lie seen 
that they were unavoidable.

The lien claimant having, therefore, as I hold, liecn properly 
not made an original party and been properly served with the 
judgment or order was bound and entitled, in order to protect 
his claim, to adopt the procedure applicable to the situation in 
which the notice of the judgment or order placed him, and the 
plaintiff company was not entitled to insist upon his taking 
proceedings directly against him under the Mechanics’ Lien Act.

The lien claimant, therefore, after the service of the judgment 
or order might have moved, though I think he was not bound to 
do so, in such form as to have obtained directions under which 
he would, having stated the attitude he took, have been given an 
opportunity to establish his claim with the necessary extension 
of time for the purpose. This might have been done by referring 
the question to a judge by way of an issue or enquiry. Not having 
moved, the lien claimant ought, on the return of thè plaintiff 
company’s notice of application for an order to rescind in con­
sequence of default in payment under the judgment or order, have, 
if he asked for it, been given the same opportunity. Counsel for 
the lien claimant states in his factum, in accordance with the facts, 
it would appear, that he expressed his readiness to have the ques­
tions involved in his claim determined in the action but that the 
solicitor for the plaintiff company declined to consent, whereupon 
the master adjourned the plaintiff company’s application to 
enable the lien claimant to commence proceedings. The judge 
in appeal further extended the time for this purpose.

As I have already said I think that directions should have 
been given for the determination of the questions over the lien in 
the action and, consequently, that the orders of the master and 
of the judge were wrong. There were other subsidiary questions 
which entered into the discussion and which, I think, have a 
bearing upon the disposition of costs.

1 think it well to point out that where, in cases like the present, 
having regard to the amount owing to the plaintiff and the prob­
able value of the property, there is likely to lie, as the result of a 
sale, sufficient to pay both the plaintiff and the lien claimant, the 
decision of the question of the priority of the latter over the former 
might well be postponed till after the sale.
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ALTA.I would set aside the orders of the judge and of the master 
and give a direction in the sense I have already indicated leaving 
the costs of the proceedings before the master, the judge and this 
division to abide the result of the issue or enquiry into the lien. 
If it is found to have priority in any sense over the interest of the 
plaintiff company the plaintiff company should bear the costs, if 
otherwise, the lien claimant.

Simmons, J.:—The Canadian Wheat Growing Co. are the 
purchasers of certain farm lands from the Canadian Pacific Railway 
Co. The first named company made default in the payments 
agreed to be made by them on account of said purchase and the 
C.P.R. Co. brought action against the Canadian Wheat Growing 
Co. and obtained judgment in default in form of an order nisi 
declaring the plaintiff to have a vendor’s lien for the unpaid 
purchase-moneys due and interest, and the right to enforce the 
vendor’s lien if the defendant company did not redeem within 
the time prescribed in the order and also the right to apply for an 
order cancelling the agreement for sale and revesting the lands 
in the plaintiff upon default of defendant in redeeming.

The order nisi further provided for service of same upon all 
parties, subsequent encumbrancers or their solicitors, if any, who 
by the records of the Land Titles Office appeared to have acquired 
an interest in said lands. The Kennedy Lumber Co. were then 
registered lienholders pursuant to the Mechanics’ Lien Act for 
material supplied to the Canadian Wheat Growing Co. which 
was used in the construction of buildings upon said lands, and 
were duly served with the order nisi pursuant to rule 47 of the 
Rules of Court.

The Canadian Wheat Growing Co. made default and the 
plaintiff respondent moved before the master for leave to foreclose 
all right, title and interest of the defendants, the Canadian Wheat 
Growing Co., and all persons claiming through or under them in 
respect of said lands.

The Kennedy Lumber Co. appeared by counsel on this motion 
and opposed the removal of their lien until their rights had been 
determined thereunder. The master apparently adjourned the 
hearing from November 27, 1918, until December 15, 1918, in 
order that the appellants, the Kennedy Lumber Co., might bring 
an action to determine their rights under their lien. The appel-

Canadian

R Co.
Canadian

Crowing



106 Dominion Law Reports. [47 D.L.R.

ALTA.

8. C.
Canadian

R. Co.
Canadian

Growing
Co.

Simmons, J.

lants took no further action and on the renewal of the motion 
before the master on January 29,1919, an order was made directing 
the registrar of Land Titles to remove the lien from the register. 
An appeal was taken before Hyndman, J., who varied the master’s 
order by extending the period of redemption for one month from 
the date of his judgment.

This in effect gave the lienholder an opportunity to take such 
action as he might think necessary to establish his rights under 
the lien.

As the case was presented to this court by counsel it seemed 
to resolve itself into a question of practice under r. 47 as to what 
form the proceedings should take to determine the lienholder’s 
interests.

Under the Mechanics’ Lien Act, s. 35, the respondents might 
have served a notice calling upon the lienholder within 30 days 
to take proceedings to enforce his lien. Likewise, the plaintiff 
might have proceeded under s. 25 and might have called upon the 
defendant to shew cause before the court or a judge why his lien 
should not be cancelled.

Likewise, the lienholder might have proceeded under s. 21 by 
originating summons or under s. 22, by action, to enforce his lien.

The purpose of rules 46 and 47 is quite apparent, and is to 
obviate the adding in the first instance of caveators, lienholders, 
execution creditors, and subsequent mortgagees in an action for 
foreclosure while the rights of the mortgagor and first mortgagee 
are being determined, and also until it is determined whether 
there will be a surplus available for subsequent encumbrances. 
1 think the term “subsequent encumbrances” in r. 47, means 
subsequent in time as it may. appear on the register of the Land 
Titles Office, notwithstanding the fact that by virtue of the 
Mechanics’ Lien Act, the lien may be shewn to have a priority 
over the interest of the mortgagee who is asking for foreclosure. 
1 think, however, it is really a matter of expediency and r. 47 
should be applicable to a lienholder.

Service of the order met as was done i i this case, would, 
therefore, give an opportunity to subsequent encumbrancers to 
come in and redeem and also as in the case of a lienholder to set 
up his rights under the lien.

Under s. 9 of the Act, “mortgage” includes the plaintiff vendor 
foreclosing the interest of the purchaser, and the lien has a priority
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over his interest as to the increased value of the premises by 
reason of the works or improvements.

Also under s. 11 of the Act, if the owner has knowledge 
of the construction of the works for which the lien is registered, 
his interest shall Ik* subject to the lien unless within three days 
after he shall have obtained knowledge of the construction he 
shall have disclaimed by a notice in writing to that effect. Under 
sut>-6. 4 of 2, being the interpretation part, “owner” would include 
the plaintiff who was then the registered owner of the lands with a 
vendor’s lien for the unpaid purchase-money. There are, there­
fore, two questions for determination.

I think the res]»ondent was right in adding the apjxdlant 
as a party to the proceedings at the time the defendant was 
served with the order nisi. Counsel for ap]>ellant in his factum 
alleges he was quite willing to have the lienholder's rights deter­
mined in the present action when the motion was l>efore the 
master, but that counsel for the plaintiff would not consent to 
this.

The respondent’s counsel in his factum alleges: “The appellants 
however refused the opportunity given them by the master of 
establishing their lien either by way of defence to the present 
action or by bringing an action as provided by the Act.”

It looks a good deal like a sparring match between counsel.
I am of opinion that as soon as the appellant was served with 

the order nisi he was entitled to move to be added as a partÿ to 
the proceedings for the purpose of establishing his rights under 
his lien. He did not do so, but he appeared on the motion to 
foreclose the Wheat Crowing Co. and he still should have l>een 
allowed to be added as a party to the proceedings for the puisse 
of establishing his lien. Even on this motion the resi>ondent did 
not make his motion specific as it only called upon those claiming 
through or under the defendants, the Wheat Crowing Co.

Under s. 11 of the Act, the lienholder might have a direct claim 
against the plaintiff as owner of the latter had notice and had not 
declaimed. This would hardly be a claim through or under the 
defaulting purchaser. Under both ss. 9 and 11 in my view the 
onus is upon the lienholder to establish his priority if any. Under 
a provision similar to s. 9 this view was taken by the British 
Columbia and Saskatchewan Courts following Ontario decisions.
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Great West Permanent Loan Co. v. National Mortgage Co. 
(1019), 45 D.L.R. 751; Independent Lumber Co. v. Bocz (1911), 
4 8.L.R. 103; Kennedy v. Haddotv (1800), 19 O R. 240.

The parties are properly before the court under r. 47 and I 
can see no valid reason for relegating them to a separate action.

Since the onus is on the appellant he should be given a reason­
able time to present his claim to which the plaintiff may make 
answer according to the practice of the court unless the parties 
agree to an issue containing the allegations upon which each 
party relies.

1 would, therefore, vary the order appealed from by giving 
the lienholder appellant leave to file and serve his claim in regard 
to his lien.

I concur with Beck, J., as to costs and to postponement of the 
question of priority.

McCarthy, J., concurred with Simmorfs, J.
Judgment accordingly.

CAN. SMITH v. PROVINCIAL TREASURER OF NOVA SCOTIA.
S. C. Supreme Court of Canada. Davies. C.J.. and Idington, Anglin, Brodeur and 

Mignault, JJ. February 4, 1919.
Taxes (§ V C—190)—Succession duties—Situs of shares.

Shares of stock of a bank have their situij for the purifose of succession 
duties in the place where the bank has located their share registry office, 
and not where the bank has its head office; the share register is the 
document which determines the locality of the shares.

|Frwincial Treasurer v. Smith, 35 D.L.R. 458, affirmed; Cotton v. The 
King 1 D.L.R 398 16 D.L.R 381; flepl ▼. A. O. far Ê.C 38 Dl.lt 
260, referred to.J

Statement. Appeal from the judgment of the Supreme Court of Nova 
Scotia (1917), 35 D.L.R. 458, 51 N.S.R. 490, in favour of the 
respondent on a case stated for the opinion of the court. Affirmed.

The apitellants are executors of the estate of the late Wiley 
Smith, of Halifax, N.S., and the question for decision is whether 
the Province of Nova Scotia or the Province of Quebec is entitled 
to collect succession duties on stock of the Royal Bank held by 
the executors. The Province of Quetwc intervened in this appeal.

Geoffrion, K.C., and Lanctôt, K.C., for the Province of Quebec, 
intervenant; Nevcumbt, K.C., and Jenkf, K.C., for respondent.

DmviM. cj. Davies, C.J.:—This appeal comes to us from a judgment 
delivered by the Supreme Court of Nova Scotia on a special case 
stated under the provisions of the Nova Scotia Judicature Act.

WÊHÊK9Ê■■■■■■■■■■
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The facts agreed upon which are essential for decision of the 
appeal are that one Wiley Smith departed this life intestate at 
Halifax, Nova Scotia, on February 28, 1910, and at the time of his 
death had his domicile within the said Province of Nova Scotia; 
that the aggregate value of the property passing on the death of 
the said intestate exceeded (within the meaning of the Succession 
Act, 1912) $100,000, consisting inter alia of 2,070 shares of capital 
stock of the Royal Bank of Canada of the value of $442,108 or 
thereabouts: that the bank had its head office in Montreal, 
Province of Quebec, and at the time of the passing of said property, 
and previously thereto, had maintained within the Province of 
Nova Scotia a share registry office under the provisions of s. 43 of 
the Bank Act (Canada), at which the shares of shareholders 
resident within the Province of Nova Scotia were required to he 
registered, and that the shares in question were so registered there.

The question for our opinion is whether under the circum­
stances stated the said shares are subject to succession duty for 
the use of the province.

1 am of opinion that inasmuch as the deceased died intestate 
domiciled in Nova Scotia owning these share» in the bank the 
shares are liable to succession duty in that province.

The judgment now in question was based on the ground tliat 
as the shares were registered in the Province of Nova Scotia in 
the registry established pursuant to s. 43 of the Bank Act, where 
alone they could be registered, transferred or otherwise effectively 
dealt with, their situs was in Nova Scotia and succession duty was 
payable on them there.

The only doubt 1 have had is whether that ground is the true 
and proper one on which to base the conclusion the court reached. 
In other words, whether the liability to pay succession or legacy 
duty does not depend upon the application of the principle mobilia 
sequuntur personam. I am inclined to think that that principle 
is the one that should govern and that the law of domicile prevails 
over that of the locality of the property taxed.

In the'case of Harding v. Commissioners of Stamps for Queens­
land, [1898] A.C. 709, which was approved of in the case of Lambe 
v. Manuel, [1993] A.C. 68, it was held that s. 4 of Queensland’s 
Succession and Probate Duties Act, 1892, defining a “succession” 
(being the same as s. 2 of the English Succession Duty Act of 1853)
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must be read in the sense affixed to the English Act by the English 
tribunals; and that it did not include movables locally situated 
in Queensland whicli belonged to a testator whose domicile was 
in Victoria; and it was held further that the amendment Act of 
1895, s. 2, was not retrospective in its operation.

The amendment which was held not to be retrospective pro­
vided that succession duty was chargeable with respect to all 
property within Queensland although the testator or intestate 
may not have had his domicile in Queensland, but that if it had 
been retrospective it would have been conclusive. This finding 
of the Judicial Committee no doubt was reached because the 
powers of the legislature in that colony were plenary and not 
limited, and they could, if they chose to do so, displace the domicile 
rule.

But I am of opinion that the powers granted to the provinces 
of Canada under s. 92 of the British North America Act, 18G7, 
are not plenary but limited.

Among the legislative powers granted to them under s. 92 of 
the said Act is sul>s. 2 “direct taxation within the province for 
the raising of revenue for provincial purposes.”

The taxation imposed, therefore, must be on property “within 
the province” and what is personal property “within the pro­
vince” determined by the rule so firmly established in Great 
Britain with respect to it at the time of the passing of the B.N.A. 
Act as that embodied in the maxim mobilia sequuntur personam 
under which all the decedent’s personal property, wheresoever 
situate, is brought within the province or country of his domicile 
and made liable for all succession or legacy duties there imposed 
upon it.

After a careful study, not for the first time, of all the cases 
cited at bar bearing upon the question before us, I have reached 
the same conclusion with respect to the domicile being the deter­
mining factor as to what property is liable for succession and 
legacy duties as my brother Anglin and I concur in his reasons 
for the conclusion reached by him.

The broad ground on which that judgment rests is that the 
maxim mobilia sequuntur personam embodies the principle appli­
cable to the succession of property of a domiciled decedent of any 
province of Canada for succession and legacy duties, as distinct
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from probate or estate duties; that in regard to those special 
succession and legacy duties the domicile of the decedent and 
not the physical or artificial situs of the property must prevail; 
that this was the law in England decided in a series of cases before 
the B.N.A. Act was passed and that the power of taxation within 
the province granted to the provinces in sub-s. 2 of s. 92 of that 
Act must be construed in accordance with the English law as it 
then was decided to be; that accordingly each province has the 
power of levying succession and legacy duties only upon the 
personal property passed by a domiciled decedent of the province, 
which either is locally situate therein physically or by virtue of 
the maxim mobilia sequuntur personam is drawn into such province 
by reason of the domicile; that while the Imperial Legislature 
itself or a colony possessing plenary powers of taxation could 
at any time overrule the principle embodied in the maxim (see 
Harding v. Commissioners of Stamps for Queensland, supra,) the 
several provinces of Canada being limited in their powers cannot 
do so or by any enactment of their own enlarge or extend the 
powers of taxation granted to them by s. 92 of the B.N.A. Act; 
that any other construction of these powers of taxation would 
create endless, if not insuperable, difficulties and would subject 
the same property to possible double liability to succession duty 
taxation, one in the province where the domiciled decedent owned 
the property and the other in which it was locally situated at his 
death. The result of the holding, in which I concur, w ould be that 
the domicile of the decedent would be the test in Canada of the 
right to levy succession duties upon his personal property wherever 
it might be locally or physically situate and that such taxation 
could only be levied by the province of the domicile.

If I am wrong in my concurrence with my brother Anglin 
that the domicile of the decedent is the determining factor on the 
right of the province to levy succession and legacy duties, then I 
would uphold the judgment appealed from on the ground it is 
based, namely, that the bank shares in question were at the time 
of the death of the domiciled decedent registered in the Province 
of Nova Scotia where alone “they could be registered” and 
where alone “and not elsewhere” they could be transferred or 
effectively dealt with.

I do not think the mere fact of the head office of the bank 
being in Montreal and the board of directors meeting there to
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manage the affairs of the bank, could be held to affect or alter 
the situs of the shares from their place of registry where alone 
they could be effectively dealt with.

Idington, J.:—The question raised herein by a stated case 
is the right of respondent to collect, from appellants, succession 
duty upon shares held by the testator in the Royal Bank of 
Canada, having at his death its head office in Montreal.

In the stated case it is, with other things, admitted as follows:—
1. Wiley Smith departed this life intestate at Halifax, in the County of 

Halifax, Province of Nova Scotia, on February 28, 1916, and at the time of 
his death had his permanent domicile and residence within the said Province 
of Nova Scotia.

2. Letters of administration were on March 6, 1916, duly granted to 
Harriet W. Smith, L. Mortimer Smith, and the Montreal Trust Co. by the 
Probate Court for the probate district of the County of Halifax.

6. The said the Royal Bank of Canada, on and previous to the said 
February 28, 1916, as well as after the said date, had its head office in Mont­
real, in the Province of Quebec.

7. The said The Royal Bank of Canada, at the time of the passing of 
said property, and previously thereto, maintained within the Province of 
Nova Scotia, a Share Registry Office under the provisions of s. 43 of the 
Bank Act (Canada), at which the shares of shareholders resident within the 
Province of Nova Scotia were required to be registered.

The claim to collect succession duties must rest upon the 
following sections of the Act:—

The Succession Duty Act, 1912 (N.S.), being c. 13 of the Acts of 1912 as 
amended by c. 57 of the Acts of 1913, and chaps. 14 and 36 oi the Acts of 1915.

S. 2. For the purpose of raising a revenue for provincial purposes, save 
as is hereafter otherwise expressly provided, there shall be levied and paid, for 
the use of the province, a duty at the rates hereinafter mentioned upon all 
property which has passed on the death of any jierson who has died on or since 
July 1, 1892, or passing on the death of any person who shall hereafter die, 
according to the fair market value of such property at the date of the death 
of such person.

8. 6. The following property, as well as all other property subject to 
succession duty, shall be subject to duty at the rates hereinafter imposed:

(1) All pro|)erty situate in Nova Scotia, and any income therefrom 
passing on the death of any person whether the deceased was at the time of 
his death domiciled in Nova Scotia or elsewhere.

The place of residence of the executors is not stated, but in 
argument as I understood admitted, as to the Smiths, to be in 
Nova Scotia.

The Supreme Court of Nova Scotia held that the appellants 
were liable.

The answer to the question submitted seems to me to be 
concluded by the case of Lambe v. Manuel, [1903] A.C. 68, and in
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principle the ease of Att'y-Gcril v. Higgins (1857), 2 H. & N. 339, 
157 E.R. 140. The former decision was upon a claim by the 
appellant therein representing the Province of Quebec and claiming 
upon its behalf succession duties upon shares held, by a testator 
residing in Ontario, in the Merchants Rank of Canada, having 
its head office in Montreal, as well as in respect of other bank 
shares. The Quebec courts held respondent there was not liable 
to pay duties, in respect of such shares, to the Province of Quebec, 
and this holding was maintained by the court above in a judgment 
written by the late Lord Macnaghten, whose opinion alone must 
ever be held as entitled to the highest respect.

True the Quebec Act has been changed since and rendered 
more intelligible, as the result, I presume, of the case of Cotton v. 
The King (1912), 1 D.L.R. 398, 45 Can. 8.C.R. 409, 15 D.L.R. 
283, I'M I! AX 171i.

But in principle, so far as relates to the claim of that province 
herein, I am unable to see any distinction resting upon such 
amendment that can be made relevant to this case distinguishing 
it from Lambc v. Manuel, [1903] A.C. 08.

The domicile of the testator in question there was in Ontario, 
and that of the testator in question herein was in Nova Scotia. 
And as far as the Banking Act and its operation is concerned in 
relation to the situs of the property in shares, the Act has been 
amended by section 43 of that Act rendering it imperative to have 
a local provincial register where shares can be transferred, and 
thereby strengthening the claim of the province where the testator 
at death was domiciled.

In conformity with such requirement the bank in question 
had, as stated, a provincial register in Nova Scotia. That tiro- 
vision seems to put beyond doubt what, in the then doubtful 
frame of the Act, very able counsel in the Manuel case had at 
their hand, to press, and no doubt did press for all it was worth, 
the argument founded upon the registry for transfers of shares 
there in question being in Quebec.

I have considered the constitutional argument put forward 
relative to the limitations of the Dominion parliament in regard 
to property and civil rights.

I cannot accede thereto. Indeed it seems to me futile in view 
of the language of s. 91 of the B.N.A. Act assigning to “the exclu-
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give authority of the Parliament of Canada” by sub-s. 15 “hank­
ing, incorporation of hanks, and the issue of paper money,” and 
ending that section as follows:—

And any matter coming within any of the classes of subjects enumerated 
in this section shall not be deemed to come within the class of matters of a 
local or private nature comprised in the enumeration of the classes of subjects 
by this Act assigned exclusively to the legislatures of the provinces.

There does not seem to me to he the slightest foundation for 
pretending that the power conferred by this enactment has been 
exceeded by the requirement for a local registry of shares. I 
repeat that this case falls in principle within the case of the Alt'y- 
Gen'l v. Higgins, 2 H. & N. 339, so far as what has to be determined 
under the Nova Scotia Succession Duties Act can be affected by 
legislation defining the character and situs of shares in a corpora­
tion, but the respondents’ claim does not rest upon that alone.

The primâ facie effect of the observance of the maxim mobilia 
sequuntur personam, subject to its many limitations which have 
to be borne in mind, when the necessity arises, for determining 
what may or may not fall within the legislative jurisdiction of a pro­
vince to impose a succession duties tax supports respondents’ claim.

For example, we had to determine recently the situs of a debt 
due under an Allierta mortgage, registered there, and payable 
there, to a testator dying in Ontario. We held its situs to be in 
Allierta and that province entitled, under an Act worded similarly 
to that of the N.S. Act here in question, to recover the succession 
duties alleged to be payable in respect of said mortgage.

And in passing I may say that the supposed case presented in 
argument, of shares in an insolvent bank lieing wound up might, 
though I express no definite opinion in that regard, in like manner 
give rise to very different considerations from those we have 
herein to deal with.

Again, on the other hand, we should liear in mind the provision 
in the Banking Act, s. 51 (a), (b) and (c), which read as follows:— 

Notwithstanding anything in this Act, if the transmission of any share of 
the capital stock has taken place by virtue of the decease of any shareholder, 
the production to the directors and the deposit with them of

(o) Any authenticated copy of the probate of the will of the deceased 
shareholder, or of letters of administration of his estate, or of letters of verifica­
tion of heirship, or of the act of curatorship or tutorship, granted by any court 
in Canada having power to grant the same, or by any court or authority in 
England, Wales, Ireland, or any British colony, or of any testament, testa­
mentary or testament dative expede in Scotland; or
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(6) An authentic notarial copy of the will of the deceased shareholder, if 
such will is in notarial form according to the law of the Province of Quebec; or

(c) If the deceased shareholder died out of His Majesty’s dominions, any 
authenticated copy of the probate of his will or letters of administration of his 
property, or other document of like import , granted by any court or authority 
having the requisite power in such matters, shall lie sufficient justification 
and authority to the directors for paying any dividend, or for transferring or 
authorizing the transfer of any share, in pursuance of and in conformity to 
the probate, letters of administration, or other such document as aforesaid.

1 submit it, impliedly, recognizes the place where probate 
should issue as the situs of the property, and I infer the registration 
of any transfer by the executors must lie transferred by regis­
tration in the province at all events when the executors resided 
there.

I asked counsel if the re was anything more explicit in the Act 
but they could not refer me to anything further on the subject.

The argument put forward as to the bank shares being 
analogous to property in a partnership, I submit to be effective 
must be addressed elsewhere, in light of the decision we arrived 
at in the recent case of Boyd x.Att’y-Gen'l forB.C. (1917),36 D.L.R. 
366, 64 Can. 8.C.R. 582.

Like the mobilia sequuntur rule, we found that the ordinary rule 
as to the situs of what had been partnership projierty could not 
have a universal application determining either the situs of such 
property or its taxability by a province.

This case is not within the lines presented in The King v. 
Lovitt, [1912] A.C. 212, though regard may well be had to what 
was in fact involved therein, when it was held that a deposit in a 
New Brunswick branch of a bank was taxable within the terms 
of the Act there in question. The testator there in question was 
domiciled in Nova Scotia.

If the proposition put forward by appellants and left by them 
to be maintained by the Province of Quebec, appearing as an 
intervenant herein, be tenable, that all shares in banks having a 
head office in Montreal are properly situate there, then not only 
can that province tax all such bank shares by way of death duties, 
but also from year to year for ordinary purposes. I imagine such 
an exercise of its alleged power which would apply also to the 
C.P.R. Co. shareholders, might awaken some people and they 
might produce a realization of how little dependence can be placed 
on mere theories no matter how plausible, and only useful as 
arguments to be tried on a court.
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A business tax has been successfully imposed in some such 
like cases (sec Bank of Toronto v. Lambe (1887), 12 App. Cas. 
575), but I respectfully submit that proceeded upon an entirely 
different basis.

I am of the opinion that the appeal should be dismissed with 
costs of the respondent, and that the intervenant should have no 
costs.

Anglin, J.:—The late Wiley Smith, who was domiciled and 
died intestate at Halifax, in the Province of Nova Scotia, owned 
2,070 shares in the Royal Bank. The head office of that bank is 
at Montreal, in the Province of Quebec, but it maintains a share 
registry office at Halifax, under sub-s. 4 of s. 43 of the Bank Act, 
and, as prescribed by that sub-section, Smith’s shares were regis­
tered and transferable there and not elsewhere. The question 
presented by the stated case before us is whether these shares are 
liable to taxation under the N.S. Succession Duties Act (2 Geo. 
V. ch. 15). Had they a situs in contemplation of law at Montreal 
or at Halifax? If at Montreal, does the N.S. statute, properly 
construed, apply to them? If it does, is such taxation within the 
legislative power of the province under s. 92 (2) of the B.N.A. Act 
—is it “direct taxation within the province in order to the raising 
of a revenue for provincial purposes?"

These were the questions discussed at bar.
I cannot agree with Mr. Newcombe’s suggestion that bank 

shares may have no situs other than the Dominion of Canada at 
large because that is
the locality of the business of the bank, of its legislative control, and of pro­
bate or administration for any purpose looking to the realization or enjoy­
ment of the property.

For the purposes of taxation, probate and succession, bank 
shares must have a local situs. Neither can 1 accede to Mr. 
Henry’s contention that if change of situs would result from the 
operation of s. 43 (4) of the Bank Act, as enacted in 1913, that 
fact would render it ultra vires. The control exercised by that 
provision over the registration and transfer of bank shares is, 1 
think, undoubtedly within the legislative jurisdiction conferred 
on the Dominion under sub-s. 15 of s. 91—“banking (and) the 
incorporation of banks”—a power which, as Lord Watson says 
in Tennant v. Union Bank, [1894] A.C. 31,



47 D.L.R.] Dominion Law Reports. 117

ie not confined to the mere must it ution of cor[>orate bodies with the privilege 
of carrying on the business of bankers (p. 40), (and) may Ik- fully exercised 
although with the effect of modifying civil rights in the province (p. 48).

See, too, Cushing v. Dupuy (1880), 5 App. Cas. 409, 415. and 
compare G.T.R. Co. v. Att'y-Gen'l of Canada, [1907] A.C. 05, 08.

“The pith and substance” of the enactment being clearly 
intra vire» any interference with civil rights which follows as an 
incidental consequence cannot affect its constitutional validity. 
Whether section 43 (4) in fact changes or affects the situs of bank 
shares to which it applies is, of course, quite another question 
and one by no means free from difficulty.

As at present advised, I am not convinced that for some 
purposes the situs of the shares now in question was not at the 
head office of the bank. The authorities cited by the judge who 
delivered the judgment of the Supreme Court of Nova Scotia arc 
certainly not conclusive in favour of a situs at the place of registry. 
The case chiefly relied upon as “most directly in point, if not on 
all fours with the present case,” was Att’y-Gen’l v. Higgins, 2 
II. & N. 339. The question there at issue was liability for probate 
duty, not succession duty. The head office and the place of 
registration were identical. Of three judges who heard the case 
only one, Martin, B.—no doubt a judge of eminence—took the 
place of registration of the railway shares there in question as 
decisive of their situs. Watson, B., merely alludes to the fact that 
“the railway is in Scotland.” Pollock, C.B., only/determines 
that the shares did not cease to l>e property in Scotland l)ecause a 
statute intended to facilitate their transfer provided for the 
registration of it on production of an English probate. That was 
indeed all the case really decided. In Att’y-Gen’l v. Sudeley, 
[1896] 1 Q.B. 354, at 361, Lord Esher, M.R., says of Att'y-Gen’l 
v. Higgins, supra:—

The head office of the railway company was in Scotland. The shares 
were, therefore, payable in Scotland.

A reference to the foot-note will shew that the passage 
cited by the Nova Scotia judge from 13 Hals. Laws of England, 
at p. 310, likewise affords little or no assistance. In Att’y-Gen'l 
v. New York Breu'eries, [1898] 1 Q.B. 205, [1899] A.C. 62, a modem 
case cited for its approval of the Higgins decision, both the head 
office and the registry of shares were situated in England—as both 
had been in Scotland in the Higgins case. Liability to probate
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duties was likewise the question at issue. The situs for that 
purpose was held to be in England. In the view I take, however, 
I find it is not necessary to determine the situs of these bank 
shares for any purpose other than their liability to succession 
duties under the N.S. statute. In none of the taxation cases 
cited in the judgment below did the statute under consideration 
resemble it.

Although the duty is imposed by the N.S. Act on the principal 
value of all property which passes on the death of the owner and 
is made payable at his death, or within eighteen months thereafter, 
but before distribution, by his personal representative to the 
extent of the property received by him—in these resjiects some­
what resembling an estate duty—having regard to the exemption 
of all liequests under $500, of all l>equests for religious, charitable 
or educational purposes to be carried out in the province, and of 
bequests to certain classes of relatives where the estate does not 
exceed $25,000, to the higher rate of duty imposed where property 
passes to beneficiaries other than immediate relatives of the 
decedent owner, and to the fact that the legislature has itself 
styled the statute a succession duty Act, I am disposed to think 
that the taxes imposed by it should be classed as succession duties 
rather than rotate duties. He Earl Conley's Estate, [1808] 1 Q.B. 
355, at pages 374-5; Winana v. Att’y-Gen’l, [1010] A.C. 27, at 
30-41. Lord (iorrell thus sums up the difference between the 
two classes of Acts:—

The broad point with regard to the duties is that the first three (“ probate 
duty," “account duty” and “temporary estate duty”) dealt with the duty 
on the amount of property passing, whatever its destination, while the other 
two (“legacy duty” and “succession duty”) dealt with the duty on the value 
of the interests taken, and the duty varied with the relationship of the person 
taking to the person from whom the interest was derived or the predecessor.

Although the N.S. statute does not impose the tax on the 
transmission itself, as is the case in the Quebec legislation (Lambe 
v. Manuel, [1903] A.C. 08; Colton v. Hex, 15 D.L.R. 283), it 
imposes it on the property transmitted—the property passing 
on the death—“the succession”—as was the case under the 
English {Succession Act of 1853 (10 <fc 17 Viet. c. 51, ss. 1 and 10; 
Hanson’s Death Duties, 6th ed., p. 614), and the duty varies 
with the relationship of the person taking to the person from 
whom the interest is derived or the predecessor.
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The features of the New Brunswick Succession Duty Act 
which led Lord Robson in Rex v. Lovitt, [1912] A.( '. 212, at 223, to 
treat it as imposing a tax rather in the nature of probate duty 
than a succession duty are entirely absent from the N.S. statute.

The actual situs of tangible effects, the situs imputed by law 
to intangible effects, without regard to the domicile of the owner, 
carried with it liability to probate or estate duty. But under the 
English Legacy Act and Succession Duty Act the contrary rule 
has prevailed and the maxim mobilia sequuntur personam has 
been applied to subject to these imposts foreign movables of 
domiciled decedents and to exempt from their operation the 
English assets of foreigners. Winant v. Ait’y-Uen’l, supra, at 
pages 31-34. Succession duty is exigible only in respect of 
movables which pass under English law—to which the lieneficiary 
obtains title under English law. Wallace v. AWy4Jeril (18G5), 
L.R. 1 Ch. 1, at pages 6-9; Dicey on Conflict of Laws (2nd ed.), 
p. 750 et seq.

By the law of England, therefore, which obtains in Nova 
Scotia, for the pur]>ose of succession duties, as distinguished from 
probate duties and estate duties, personal property has its situs 
at the domicile of the decedent owner. 1 therefore reach the 
conclusion that whatever should be deemed their situs for other 
purposes, for that of the succession duties inqiosed by the Nova 
Scotia statute the bank shares in question had a situs under 
English law at Halifax, because of the applicability of the maxim 
mobilia sequuntur personam—because title to them passed under 
the law of Nova Scotia.

Although the Nova Scotia Act is not expressly made applicable, 
as was the New Brunswick statute dealt with in Rex v. Lovitt, 
supra, “to all projierty whether situate in this province or else­
where,’' there are in it some indications of an intent to subject 
foreign personal property of a domiciled decedent to its uj K-ration. 
Thus by s. 2 the duty is declared to be leviable and payable in 
respect of all property which passes on the death of any person. 
By clause (6) of sub-s. 1 of s. 3 property includes everything real 
and personal capable of passing on the death of the owner. S. Ü 
enacts that “the following property” {inter alia “property situate 
in Nova Scotia”), “as well as all other property subject to succes­
sion duty shall be subject to duty at the rates hereinafter imposed.”

CAN.

8. C.

Provincial
Trkasi'kkk

Scotia. 

Anglin, I.



Dominion Law Reports. (47 D.L.R.120

CAN.

8. C.
Smith

r
Provincial
Treasurer

Anglin, J.

Ss. 3 (a) and 6 (1), on the other hand, leave no room whatever 
to doubt that the intention of the legislature was that the personal 
property of a non-domiciled decedent situate in Nova Scotia 
should be liable for the duties imposed by the Act. The intention 
to exclude the application of the maxim motrilia sequuntur personam 
in regard to such personal property is abundantly clear. With 
the validity of the imposts on this class of property, however, we 
are not now concerned. But see Boyd v. Att'y-Cen'l for B.C., 
30 D.L.R. 200. The presence of these latter provisions, however, 
does not suffice to take from the statute its distinctive character 
as a succession duty Act.

Although the statute makes no distinction between real and 
personal pro]>erty it would seem to me impossible that the legis­
lature meant to attempt to tax foreign real estate of a domiciled 
decedent. Following the principles established by Thomson v. 
Advocated1eneral (1845), 12Cl. & F. 1.8 E.R. 1294; lie Ewing (1830), 
1 C.&J.151,148 E.R. 1371 ; Wallace\.Att,y’^jen,l,8ujrra,andHarding 
v. Commissioners of Stamps for Queensland, [1898] A.C. 769, at 
773-4, I would also be inclined to hold that the words “person” 
and “property” in s. 2 should be restricted respectively to a 
person domiciled in Nova Scotia and to property which may 
properly be made the subject of succession duties according to 
English law. For the same reason I would construe “all property 
situate in Nova Scotia” in clause 1 of s. 6 as meaning property 
having a physical situs in that province. (Cotton v. Rex, 15 
D.L.R. 283), and the words “all other property subject 
to succession duty” in the opening paragraph of s. C as intended 
to bring in personal property which, although it has not a physical 
situs in the province, English law would regard as within it for the 
purpose of succession duties. While, having regard to the con­
stitutional limitation on its powers of taxation, I should, if it 
imposed probate or estate duties, hesitate to find in the provisions 
of the N.S. Act to which I have referred a sufficiently clear expres­
sion of intention to subject to them personal property having a 
physical situs or an artificial situs in contemplation of law outside 
of the province, there is certainly nothing in the Act calculated 
to prevent the maxim mobilia sequuntur personam having the full 
operation given to it by English law for the purpose of succession 
duties in the case of all personal assets of the domiciled decedent.
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The only authority at all in conflict with this view is Woodruff 
v. Att'y-Geril for Ontario, [1908] A.C. 508. Rut the conflict is 
more apparent than real. The property there in question consisted 
of bonds and debentures of a foreign company which were at the 
date of their transfer and remained in the custody of a New York 
dejioeit company. The transmission of them was not by will or 
upon an intestacy but by instruments inter viws which took effect 
under the law of the State of New York. There was no succession 
or transmission by virtue of Ontario law. The ground on which 
the maxim tnobilia sequuntur personam is applied in this case, 
therefore, did not exist in Woodruff's case, supra. Moreover, in 
speaking of that case in Cotton v. lie:r, 15 D.L.R. 283, at p. 294, 
Lord Moulton delivering the judgment of the Judicial Committee 
said :—

The circumstances of that case were so 8|>eeial, and there is so much 
doubt as to the reasoning on which it was based, that their Lordships have 
felt that it is better not to treat it as governing or affecting the present decision.

Before parting with this appeal 1 desire to reiterate my dissent 
already expressed in Lotitt v. The King (1909), 43 Can. 8.C.R. 106, 
at p. 161, and Boyd v. Att'y-Cen'l for B.C., 36 D.L.R. 266, 
from the view that a provincial legislature whose powers 
of taxation are restricted to “taxation within the province” may, 
for purposes of taxation, give to property a situs within the 
province although according to the general law of the province 
applicable under the circumstances its situs would be outside. 
If it can, the words “within the province” are practically deleted 
from sub-s. 2 of s. 92 of the B.N.A. Act, the same property may 
be subject to taxation identical in character in more than one 
province, and the exclusive right to tax property locally situate 
within the province, which s. 92 (2) was undoubtedly meant to 
confer, is non-existent. The case of Rex v. Lontt, [1912] A.C. 212, 
is cited as opposed to this view and no doubt certain passages 
from Ijord Robson’s judgment are in conflict with it. With great 
respect, however, his Lordship, in applying the decision in Harding 
v. Commissioners of Stamps for Queensland, [1898] A.C. 769, 
would seem to have momentarily overlooked the fact that no 
restriction of its powers of taxation similar to that imposed upon 
Canadian provincial legislatures (taxation within the province) 
applied to the Legislature of Queensland. But all that the Loidtt 
case determined was that a debt (to which English law attributes
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a local situs at the residence of the debtor), held upon the facts 
to be payable at the St. John, New Brunswick, branch of the 
Bank of B.N.A., was liable to a New Brunswick tax which, in the 
opinion of the Judicial Committee, was assimilated to a probate 
duty. For that the Lovitt case is authority, but for nothing more. 
As Lord Moulton says of it in Cotton v. Hex, supra, at p. 294:—

In the case of Rex v. Lovitt no question arose as to the power of a province 
to levy succession duty on property situate outside the province. It related 
solely to the power of the province to require as a condition for local probate 
on property within the province that a succession duty should be paid thereon.

1 would dismiss the appeal.
Brodeur, J.:—This is a question of succession duty on the 

bank shares which the late Wiley Smith had in the Royal Bank. 
The deceased had his domicile in Nova Scotia. The Royal Bank 
has its head office in Montreal, in the Province of Queliec, and has 
a branch in Halifax, in the Province of Nova Scotia. According 
to the provisions of the Bank Act (ss. 43-4), it had opened in the 
latter place a share registry office at which the shares of Mr. 
Smith had to be registered and were registered A stated case 
had been submitted by the Smith estate and by the Provincial 
Government of Nova Scotia for the opinion of the court as to 
whether those shares arc subject to the payment of succession 
duty for the use of the Province of Nova Scotia.

The Supreme Court of that province decided that those shares 
were subject to that duty.

An appeal has been made by the estate to this court, and the 
Attorney-General of the Province of Quebec has intervened to 
support that appeal. He contends with the appellant that the 
Royal Bank, in establishing a share registry office in a province, 
does not change the situs of the shares from the head office of the 
bank to the place where the registry office is kept.

The appellant and the intervenant contend also that if the 
section of the Bank Act bears that construction, it is to that 
extent beyond the jiowers of the federal parliament. But that 
constitutional aspect of the case was simply mentioned at bar 
and not pressed.

The Succession Duty Act, of 1912, of Nova Scotia enacts 
that:—
for the purpose of raising a revenue for provincial purposes . . . there 
shall be levied and paid for the use of the province a duty . . . upon all 
property . . . passing on the death of any person . . .
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By 8. 3 of that Act it is declared that the words ‘‘passing on 
the death” should be construed as meaning passing immediately 
on the death or after an interval either certainly or contingently 
and either originally or by way of substitutive limitation, whether 
the deceased was at the time of his death domiciled in Nova Scotia 
or elsewhere.

By 8. (j it is provided that all property situate in Nova Scotia 
is subject to duty. We have then to find out whether these Royal 
Bank shares Ix'longing to the Smith estate are situated in Nova 
Scotia.

The law of the domicile of the owner governs movable property. 
But when it comes to determining the distinction or nature of the 
property, the contestation as to the possession or the rights of the 
Crown, the law of the situs governs. If it were a question of 
tangible movable property, there would be no difficulty. But 
when it comes to intangible property, like simple contract debts, 
specialty debts, bonds and bank shares, the question is more 
complicated.

It has been decided that specialty debts owing by persons 
outside of the jurisdiction are assets where the instrument happens 
to be. Stamp Commissioners v. Hope, [1891] A.C. 470.

Simple contract debts, whether the title is evidenced or not 
by bills of exchange or promissory notes, are assets where the 
debtor resides, Att'y-Geril v. Pratt (1874), L.R. 9 Ex. p. 140; 
AtCy-Ueril v. Ho u we ns (1838), 4 M. <fc W. p. 171, 150 E.R. 1390; 
Hex v. Lovitt, [1912] A.C. 212.

In the case of bank shares, it was decided in the case of Att'y- 
Cen'l v. Higgins, 2 H. & N. 339, that where by statute the evidence 
of title to shares is the register of shareholders the property is 
located where the register is.

1 think that the latter decision has a great bearing upon the 
question at issue in this case because it determines conclusively 
that the situs of bank shares is the place where they are registered.

Formerly the banks could open branch offices in different 
parts of the country and could open also share registry offices 
where shares could be registered and transferred. Under the 
provisions of that Act, it was decided in a case of Hughes v. Itees 
(1884), 5 O.R. 054, that shares in a bank whose head office was in 
Ontario, but which were registered in Quebec, were situate in
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Ontario. The reason of the judgment was that the change had 
been made by the hank for convenience sake, but that the bank 
stock was. however, virtually situate in Ontario.

A similar decision was also rendered in the following case of 
NickU v. Douglas (1874), 35 U.C.Q.B. 120, 37 U.C.Q.B. 51.

Rut it is submitted that s. 43, sub-s. 4, of the Bank Act has 
changed the law in that respect because it enacts that shares shall 
lie registered at agencies within the province in the case of shares 
owned by residents of that province. The banks arc not bound 
to open those branch offices, but once they have done so the law 
declares that all the shares of the “ shareholders resident within 
the province shall be registered at that office at which and not 
elsewhere such shares may be validly transferred.”

It is argued that in this case it is not a question of transfer; 
it is a question of transmission of shares by death.

I do not think that this constitutes any difference. S. 50 of 
the Bank Act says that if the transmission of shares is made by 
intestacy the probate of the will or the letters of administration 
should be produced and left witli the general manager, or other 
officers or agents of the bank. That manager or agent shall then 
enter in the register of shareholders the name of the person entitled 
under the transmission. It may be that for convenience sake the 
documents shewing the title to the shares would have to be referred 
to the head office of the bank; but the transmission should be 
entered in the register of shareholders where those shares were 
entered. In this case the documents might have been sent to 
Montreal to be examined by the authorities of the bank there, 
but they had lieen entered in Halifax, where the shares were 
entered in the share registry office.

In the case of Att'y-Geril v. Sudelcy, [1896] 1 Q.B. 354, the 
Master of the Rolls said that the head office of the railway company 
in question in that case was in Scotland and that the shares were, 
therefore, payable in Scotland.

The case of Re Clark, [1904] 1 Ch. 294, is conclusive on the 
point.

In that case, a testator domiciled in England, by his will 
bequeathed all his personal estate in the United Kingdom to 
certain persons whom he calls his home trustees upon certain 
trusts, and he bequeathed all his personal estate in South Africa
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to certain other persons whom he calls his foreign trustees upon 
other trusts. At the time of his decease, the testator was possessed 
of bonds payable to bearer of a waterworks company in South 
Africa, and of shares in mining companies in South Africa. The 
mining companies were constituted according to the laws of 
Transvaal and Orange Free State, and had their head office in 
South Africa where the registry of shareholders was kept and 
where the directors met; but they also had an office in London, 
where a duplicate registry was kept and the shares could be 
transferred. The testator's name was on the London register 
of the company and all his bonds and share certificates were at 
his bankers in Ixmdon.

It was held that the shares passed under the bequest to the 
home trustees.

Farwell, L.J., deciding the case, said:—
The property I have to deal with is a share and that is represented by a 

certificate without which no transfer can take place. The actual effective 
transfer can In1 done equally effectually in South Africa or in England, and 
the only conceivable distinction that 1 can discover in point of locality is the 
possession of the certificate which for this pur|K>se is essential to complete 
the title to the shares. Therefore I hold that where the certificates of the 
shares in these companies were in England they passed under the gift of 
property situated in England, and not under the gift of pnqierty in South 
Africa.

In the case of Clark the transfer could have been made in two 
places, in South Africa and in England. In this case, I think, 
under a proper construction of the Bank Act, that the transfer 
could be made only at Halifax where the shares were already 
registered. I may quote in support of that contention Stern v. 
The Queen, (1890] 1 Q.B. 211; Winans v. Att'y-Cen'l, [1910] A.C. 
27; AWy-fïen’l v. New York Breweries, [1898] 1 Q.B. 205.

For these reasons I have come to the conclusion that the situs 
of those bank shares was in Halifax and that they were liable to 
succession duty in the Province of Nova Scotia.

The appeal should be dismissed with costs.
Mionault, J.:—This is an appeal from a judgment of the 

Supreme Court of Nova Scotia in banco, on a stated case submitted 
by the respondent (plaintiff in the court below') and the appellants 
(defendants in the court below), under the provisions of the Nova 
Scotia Judicature Act, order 33. The Attorney-General of the 
Province of Quebec (claiming to have an interest in the question
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at issue) lias intervened before this court and prays for the reversal 
of the judgment.

The whole question is whether succession duty can be claimed 
by Nova Scotia in respect of 2,076 shares of the Royal Rank of 
Canada, which the late Wiley Smith, of the City and County of 
Halifax, in the Province of Nova Scotia, owned at the time of his 
death. Wiley Smith died intestate at Halifax on February 28,1016, 
and the appellants arc his administrators. At the time of his 
death, and ever since, the head office of the Royal Rank was in 
Montreal, Province of Quebec, but the bank had in Nova Scotia a 
share registry office, where the shares of shareholders resident 
within that province were required to be registered under s. 43 
of the Rank Act, and the shares in question were duly registered 
there at and before Smith’s death. The Provincial Treasurer 
of Nova Scotia, under the provisions of the N.S. Succession Duty 
Act, 1012 (2 (ieo. V. c. 13), claims to be entitled to the payment 
of succession duty on these shares, and the question submitted, 
and which the court below has answered in the affirmative, is 
whether, under the said Act, succession duty is payable upon the 
said shares.

The provisions of the Nova Scotia Succession Duty Act, 1012, 
so far as pertinent to the present inquiry, may be briefly stated.

It is provided by s. 2 that
For the purpose of raising a revenue for provincial purposes, save ns is 

hereafter otherwise expressly provided, there shall be levied and paid for the use 
of the province, a duty at the rates hereinafter mentioned uim>ii all property 
which has passed on the death of any jicrson who has died on or since July 1, 
1892, or passing on the death of any person who shall hereafter die, according 
to the fair market value of such proj>erty at the date of the death of said 
person.

5. 3 defines terms. 1 will quote two of these definitions given 
respectively by su 1 weetions (a) and (6).

(o) The words “passing on the death’’ mean passing either immediately 
on the death or after an interval either certainly or contingently, and either 
originally or by way of substitutive limitation, whether the deceased was at 
the time of his death domiciled in Nova Scotia or elsewhere.

(6) “Property’’ includes real and personal property of every description 
and every estate and interest therein, capable of being devised or bequeathed 
by will or of passing on the death of the owner to his heirs or personal repre­
sentatives.

By b. 6 it is provided:—
6. The following property, as well as all other property subject to suc­

cession duty, shall be subject to duty at the rates hereinafter imposed:
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(1) All property situate in Nova Scotia, and any income therefrom 
passing on the death of any person, whether the deceased was at the time of 
his death domiciled in Nova Scotia or elsewhere.

(2) Debts and sums of money due and owing from persons in Nova Scotia 
to any deceased person at t he time of his deat h, on obligat ion or ot her specialty, 
shall be property of the deceased situate in Nova Scotia without regard to the 
place where the obligation or specialty shall be at the time of the death of the 
deceased.

It is also provided by s. 9 as follows:—
9. Any |>ortion of the estate of any deceased person, whether at the time 

of his death such jx'reon was domiciled in Nova Scotia or elsewhere, which is 
brought into this province to be administered or distributed, shall be liable to 
the duty in this chapter iin|M)sed.

The concluding portion of s. 9 need not he given here. Its 
effect is merely to provide that if the property so brought into the 
province has paid succession duty elsewhere equal to or greater 
than the duty payable in Nova Scotia, no duty shall be paid; if the 
amount so paid elsewhere is less than that payable in Nova Scotia, 
the difference in amount has then to be paid.

It is under these provisions that succession duty is claimed on 
the bank shares owned by the intestate, who at the time of his 
death was domiciled in the Province of Nova Scotia.

The court below decided that inasmuch as the shares were 
registered in Nova Scotia, they were property situate in Nova 
Scotia, and subject to succession duty under the N.S. Succession 
Duty Act, 1912.

After due consideration, I have come to the conclusion that 
this is a case where the rule of law mobilia sequuntur personam 
applies. This rule has been followed in England in cases where 
the question to be decided was whether personal property in 
Great Britain accruing on the death of its foreign owner was 
subject to succession duty or legacy duty, pro|>erly so called, in 
Great Britain.

Thus in the case of Thomson v. Advocate-Gen'l y 12 Cl. & F. 1, 
the testator, who was domiciled in Demarara, where the Dutch 
law prevailed and no legacy duty existed, had loaned money in 
Scotland, and the House of Lords applied the rule mobilia sequuntur 
personam to this money to the exclusion of provisions imposing 
legacy duty in the United Kingdom. This decision was followed 
by Lord Cranworth, L.C., in a subsequent case, Wallace v. Atl'y- 
Gen’l, L.R. 1 Ch. 1.
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This affords a simple solution of the problem submitted to 
this court, and it would not be necessary to decide the question 
whether, in view of the fact that the bank shares were registered 
in Nova Scotia, they acquired an actual situs in that province. 
Rut as this latter question was argued at great length by the 
learned counsel of the parties, it has seemed to me advisable that 
I should give it full consideration.

The bank shares owned by Mr. Smith at his death were regis­
tered in the Nova Scotia share registry office of the Royal Rank, 
as required by s. 43 (4), of the Rank Act, while the head office of 
the bank was in Montreal.

Sub-s. 4 of s. 43 is in the following terms:—
4. The bank may open and maintain in any province in Canada in which 

it has resident shareholders and in which it has one or more branches or 
agencies a share registry office to lie designated by the directors at which the 
shares of the shareholders resident within the province shall be registered and 
at which, and not elsewhere, except as hereinafter provided, such shares may 
be validly transferred.

This is a comparatively recent amendment of the Rank Act, 
and prior to its enactment it was optional for a shareholder to 
have his shares registered either at the head office of the bank 
or at any share registry office which the bank had opened elsewhere 
for the convenience of its shareholders.

Independently of the new enactment of sub-s. 4 of s. 43 of the 
Rank Act, I would Ik* of the opinion that if bank shares, being 
intangible or incorporeal property, can have any actual situs 
other than the domicile of their owner, this situs should not be 
placed at the share registry office where the shareholder has 
chosen to cause his shares to be registered.

Nor do I think, because it is now compulsory to register bank 
shares at the share registry office established in the province where 
the shareholder resides, that the situs of the shares, which pre­
viously might have been registered elsewhere, is in any way 
changed by the fact that they must now be registered at the 
provincial share registry office. It is entirely optional for the 
bank to open such an office, and after opening it, it may close it. 
Moreover, a bank might change the location of a provincial share 
registry office from one city to another in the same province, and 
then, under subsection 4, the shares of shareholders resident 
within the province would have to be registered at the new location.
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To maintain that the situs of the shares would thus, on account 
of their registration, be shifted from one place to another, while 
the head office and the residence of the shareholder remain 
unchanged, would require the support of more conclusive authorit y 
than that on which the court below relied to decide that the place 
of registry of the shares determines their location.

The principal authority cited by Chisholm, JM is the cast* of 
Att’y-Gen’l v. Higgins, supra. There the testator domiciled in 
England owned shares in railway companies in Scotland, the head 
offices of which were also in Scotland. The Attorney-General 
argued that “the chief offices of these railways are in Scotland and 
therefore the shares in question are personal property in Scotland.” 
The court was composed of Pollock, C.B., and Barons Martin and 
Watson. Martin, B., said that the argument of the Attorney- 
General had perfectly satisfied him. He added:—

It is clear that by s. 19 of the 8 & 9 Viet., s. 17, the evidence of title to 
these shares is the register of shareholders, and that being in Scotland, this 
projierty is located in Scotland.

Neither of the two other judges expressed any opinion as to the 
register of shareholders determining the locality of the shares, 
and it is obvious that the Attorney-General merely relied on the 
fact that the head office was in Scotland and that, therefore, the 
shares were also in Scotland. If this authority has any effect, 
it would support the contention that shares in such a company 
are located at the head office*, rather than the claim that their 
situs is at a share registry office which may have been established 
elsewhere.

The case of He Clark, [1904] 1 Ch. 294, is not more conclusive 
than the Higgins case, 2 H. N. 339. The testator was domiciled 
in England and bequeathed his personal estate in the United 
Kingdom to certain persons whom he called his “home trustees,” 
and his personal estate in South Africa to other persons whom 
he termed his “foreign trustees.” He possessed bonds and shares 
in South African companies which had offices, share registers and 
directors both in London and in South Africa. The testator's 
name was on the London register, and all his bonds and share 
certificates were at his bankers in London. Farwell, .1., said that 
as between England and South Africa, the only conceivable 
distinction that he could discover in point of locality is the posses-
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sion of the certificate which is essential to complete the title to the 
shares. The certificates being in England, he held that the 
shares went to the home trustees.

The case of Att'y-tieril v. New York Breweries Co., .supra, does 
not support the conclusion adopted in the court below that the 
situs of the shares was at the share registry office. This was a 
case where probate duty—entirely different from succession duty 
—was claimed on the share's of an English company, whose head 
office and register of shares was in England. To deal with these 
shares and transfer them some act had to be done in England, and 
this sufficed to render the share's subject to probate duty.

I find, therefore, ne> conclusive authority for the proposition 
that where a share registry office of bank shares is established in a 
province other than the province in which the* heael office of the 
bank is situated, the shares are located at the place where tin- 
share registry in which they are registered is kept. I would think 
that the authorities to which I have referred would lend mon- 
support to the contention that the shares arc' located at the head 
office of the bank rather than to the claim that their situs is at the 
share registry office.

It is, however, unnecessary to choose lietwoen the head office 
of the l ank and the provincial share registry office, because the 
intestate being domiciled in Halifax where the share registry 
office was kept, the shares, in so far as liability for succession duty 
is concerned, must be considered as situate at his domicile under 
the rule mobilia sequuidur personam.

I would, therefore, basing my opinion on this rule, answer tin- 
question submitted in the affirmative. The appeal should be 
dismissed with costs against the appellants. The intervention 
should also be dismissed w ith a recommendation that the respond­
ent be paid his costs on the same.

A ppral dismissed.
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BROTHERSON ▼. KENNEDY. SASK.

Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and C. A.
alwood, JJ.A. June 19, 1919.

1. Animals (§ I—26)—Open Wells Act (Sark.)—“Any premises occupied
by him”—Meaning ok.

The < )jH*n Wells Act. which prohibits any person from having “on his 
premises” as well as "any premises occupied by him" any open well, 
applies to the owner as well as the occupant, and the owner is liable in 
damages for injuries to an animal lawfully running at large caused by 
its falling into an o|>en well on his premises, although the premises are at 
the time in actual occupation of a tenant.

2. C/OCEEB (I II A 110 Om WHU Vi Bio ami OP DAMAGES
Owner of land residing out of province—Jurisdiction.

Having an oj>en well, dangerous to stock on his premises, is a breach 
of the Open Wells Act (Saak.), and gives any |M*rson suffering damage 
on soooubI thereof u letion for tort against tlif owner, and the tort 
being committed on land within the province the court has jurisdiction 
over the owner although not residing therein.

Appeal by defendant and cross-appeal as to the arrount of statement, 
damages allowed in an action for damages for injuries to a mare 
caused by its falling into an open well while lawfully running at 
large Appeal dismissed, cross-appeal allowed.

A. M. Panton, K.C., for appellant; H. E. (Irosch, for respond­
ent.

The judgment of the court was delivered by
Newlands, J.A.:—The trial judge has found that defendant Newlands, j.a. 

had an open well upon his premises, that plaintiff’s mare, while 
lawfully running at large, fell into the same and was killed.

These findings are not appealed against, and therefore, under 
the authority of Hahlrey v. Fenton (1914), 20 D.L.R. 077, 7 S.L.R.
203, and Watson v. Guillaume (1918), 42 D.L.R. 380, 11 S.L.R.
348, defendant is liable, unless he can escape1 that liability by 
reason of the defence he has set up, upon which he appeals to 
this court, viz.: (1) The land upon which the open well was was not 
occupied by defendant but by other parties. (2) Defendant was 
not at the time of the accident a resident of the Province of 
Saskatchewan.

The land upon which the open well was belonged to defendant, 
although occupied by a tenant. The Open Wells Act prohibits 
any person from having “on his premises” as well as “any prem­
ises occupied by him” any open well. The Act, therefore, 
applies to the owner as well as the occupier.

10—47 D.L.B.
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The defendant had previously resided upon the property and 
knew of the open well. Before the accident to defendant’s horse 
he had removed to Edmonton, in the Province of Alberta.

R. 24, par. 5, of the Rules of Court provides that service of a 
writ of summons on a defendant out of the jurisdiction may be 
allowed by the court or a judge whenever “the action . . . 
is founded on a tort committed within the jurisdiction.”

By having an open well dangerous to stock upon his premises, 
defendant committed a breach of the Act respecting Open Wells 
which would give any one a right of action against him for a tort 
on that person suffering damage on account thereof.

The laws of Saskatchewan resjiecting land within that province 
are binding upon every one owning land within that province, no 
matter where they reside. A tort for which defendant was liable 
was, therefore, committed within the province, and, under the 
Rules of Court, a writ couM lx> issued for service upon the defend­
ant ex juris. This writ * 3, in my opinion, properly issued and 
the court had jurisdiction. The appeal should, therefore, l)e 
dismissed.

Upon the cross-appeal as to the amount of damages allowed, 
the evidence is, I think, to the effect that the mare was worth 
$300. The only evidence to the contrary is that of the defendant 
and Wing. Defendant puts the value of the mare at $100, and 
Wing says she has no value at all. I think Wing’s testimony 
upon that point may lie dismissed, and as defendant's evidence of 
value was based upon his statement that she had side-bones which 
would make her lame, as well as having her sight affected, and it 
was proved in rebuttal that this was not the case, his evidence 
should not be taken as against the plaintiff and his witnesses, all 
of whom swore her value to be $300. Another witness of defend­
ant gave evidence as to value, but as he had never seen the mare 
in question it was of no value.

I would, therefore, vary the judgment by allowing the plaintiff 
$300 damages; plaintiff to have costs of appeal.

Judgmeni varied.
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SHEPARD v. BRITISH DOMINIONS GENERAL INS. Co.
SHEPARD v. GLENS FALLS INS. CO.

Supreme Court of Canada. Davies, C.J.. and Idington, Anglin and M ignault, JJ., 
and Cassels, J. ad hoc. May 6, 1919.

Insurance (§ VI H—425)—Proofs of lobs—Relief against strict com­
pliance in furnishing—Effect of—Saskatchewan Insurance

The effect of granting relief under s. 2 of the Insurance Act (R.8.S. 
c. SO, now s. SO of 1915 Stats., c. 15), which permits relief to be granted 
from strict compliance with a condition in the policy requiring proof of 
loss to be furnished as soon as practicable after the loss has occurred, is 
to nut the insured in the same | niait ion as if proofs of loss had liecn fur­
nished as required, with the result that other conditions of the policy 
requiring a certain delay before action can be brought, and which would 
otherwise make the bringing of the action premature, should be deemed 
to have hqiscd.

Appeal from the judgment of the Court of Appeal for Sask­
atchewan (1918), 42 D.L.R. 746, 11 K.L.R. 259, reversing the 
judgment of the trial court. Newlands, J., 10 S.L.K. 421, and dis­
missing the plaintiff's actions with costs. Reversed.

J. A. Allan, K.C., for the appellant.
Davies, ('.J. (dissenting):—Concurring as I do with the judg­

ment of the Court of Appeal of Saskatchewan and with the reasons 
for that judgment stated by El wood, J.A., concurred in by 
Haultain, C.J., I would dismiss these appeals with costs.

Idington, J. :—These cases were argued together. The actions 
were brought to recover insurance moneys respectively due on 
policies assuring against fire and issued by the respondents respec­
tively in September and October, 1912, to the appellant Shepard, 
providing in each case for the loss, if any, being payable to the 
appellant bank.

The only questions raised must turn upon the power of the 
court before which the actions were tried, when applied to the 
relevant facts in evidence, under and pursuant to s. 2 of the Fire 
Insurance Policy Act of Saskatchewan (R.S.S. c. 80), which reads 
as follows (repealed ü Geo. V., 1915, c. 15, s. 204):—

Where, by reason of necessity, accident or mistake, the conditions of any 
contract of fire insurance on property in Saskatchewan as to the proof to be 
given to the insurance company after the occurrence of a fire have not been 
strictly complied with or where, after a statement or proof of loss has been 
given in good faith by, or on behalf of the assured in pursuance of any proviso 
or condition of such contract the company, through its agents or otherwise, 
objects to the loss upon other grounds than for imperfect complian ^e with such 
conditions, or does not, within a reasonable time after receiving such state­
ment or proof, notify the assured in writing that such statement or proof is
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objected to am! what are the particulars in which the same is alleged to lx* 
defective and so from time to time or where for any other r son the court or 
judge before whom a question relating to such insurance i ed or inquired 
into considers it inequitable that the insurance should be deemed void or 
forfeited by reason of imperfect compliance with such conditions, no objec­
tion to the sufficiency of such statement or proof or amended or supplemental 
statement or proof as the case may be shall in any of such cases be allowed 
as a discharge of the liability of the company on such contract of insurance 
wherever entered into; but this section shall not apply where the fire has 
taken place before the first day of January, 1904.

The fire in question destroyed, on the first or second of April, 
1915, the entire properties insured. The agent of said bank, on 
or about the fifth of said April, informed the local firm of insurance 
agents of the said insurance companies, of the said loss, and asked 
them if there was anything further to be done by him in regard 
thereto, and was told not.

The insurance agents at once communicated by wire and letter 
with their respective principals (now respondents herein) inform­
ing them of the loss.

That resulted in the said companies intrusting jointly the 
investigation and adjustment of the loss to Patterson * Waugh, 
a firm of professional adjusters in Winnipeg, with local agents in 
Saskatchewan and Allierta.

That firm and the companies turned the matter of investigation 
and adjustment over to one O’Fallen, a local agent of said firm 
at Saskatoon, who went on or alxmt April 8, to Margo, where the 
fire occurred and Shepard lived, and spent a day there engaged in 
the necessary work of investigation.

On that occasion Shepard met him and answered all his inquiries 
and gave him all the information he could.

In the course of doing so there were some things said by Shepard 
which led to a suspicion of some incendiary origin being the cause 
of the fire. This led in turn to the matter of the origin of the fire 
being reported to the superintendent of insurance for the Province 
of Saskatchewan, who took some part in making inquiries. An­
other officer, called a fire commissioner, also took part.

O’Fallen, on his visit to Shepard and the scene of the fire at 
Margo, took from him, in order that such investigation as his firm 
might desire might “be as full and complete as jiossible,” a docu­
ment agreeing that everything done or demand made theretofore
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or thereafter should not lie claiired as a waiver on the part of 
the insurance companies of any of the terms or conditions of their 
policies.

This only, to my mind, concerns us now as an indication of the 
thorough nature of the investigation to lie made and which, if so 
made, would reduce the need for the usual formal notice of loss 
and proof thereof to son ething utterly superfluous.

Yet it is alleged by respondents that because of the assured’s 
non-compliance with the literal terms of the condition requiring 
same, his right and those of his co-appellant have lieen destroyed.

Hence the questions raised as to the power of the court to give 
the relief provided by the section above quoted. To estimate 
properly the weight to be attached to this condition under the 
foregoing circumstances and many others which appear in evi­
dence, let us consider it as gravely as we can.

Condition No. 12 says:—
Proof of loss must lx» made by the assured, although the loss be payable 

to a tliird party.
Condition No. 13, so far as involved herein, is as follows:—
13. Any person entitled to make a claim under this policy is to observe 

the following directions:—
(a) He is. forthwith, after loss, to give notice in writing to the eompuny.
(b) He is to deliver, as soon afterwards as practicable, as particular an 

account of the loss as the nature of the case permits.
(e) He is also to furnish therewith a statutory declaration, declaring:—
1. That the said account is just and true.
2. When and how the fire originated, so far as the declarant knows or 

believes ;
3. That the fire was not caused by his wilful act or neglect, procurement, 

means or contrivance;
4. The amount of other insurance;
5. All liens and incumbrances on the subject of insurance.
6. The place where the property insured, if movable, was deposited at 

the time of the fire.
Unless for approximately fixing a date and fact, or as a trap, 

the importance of the notice being in writing is not of any great 
value, when assuredly there was not only from the bank but from 
Shepard also oral notice. And the document OTallen got him 
to sign contained all the notice required by the said requirement 
is sub-s. (a) of the condition need contain.

Indeed, I submit that in face of such document the plea of 
want of notice (a) seems unfounded if not improper.
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As to the requirement in (b), there is not the slightest pretence 
that the oral statement given by Shepard was incorrect or wanting 
in particularity and doubtless was noted in writing by O’Fallen.

Such pleas under such circumstances formerly were so common 
that legislation was found necessary to deal with them.

The requirement by sub-s. (c) of a statutory declaration is a 
more reasonable requirement and its absence under some circum­
stances n ight become a very important omission.

Its absence in this paiticular case is reduced in importance 
almost to nothing; for the respondents were by means of legal 
assistance placed by law at their disposal enabled to make their 
investigation thorough, indeed, much more thorough than any 
declarations such as required by above conditions.

Not a word is adduced in evidence to indicate that the oral 
account given as stated failed to supply what items Nob. 1, 2 and 
3 require, or were untrue.

The evidence does not shew that there was no other insurance 
and the information was given by the appellant bank as to that 
and other liens and encumbrances on the subject of the insurance 
in answer to inquiries of respondents’ agents.

More than that, the respondents on the trial produced through 
their cross-examination of appellants’ witnesses, very much 
illun mating correspondence which, taken with that adduced by 
the appellants, leaves a rather unpleasant impression as to the 
conduct of respondents or their representatives in relation to the 
very probable reason for ap]K‘llant's non-compliance with the 
condition I am dealing with.

I do not intend to elaborate or write at length upon all that 
which a perusal of the entire evidence suggests.

It is clear, however, that in fact the bank was the party most 
deeply interested in the loss and the party most urgent and 
insistent upon the inquiry con ing to a decision or close and 
evidently was lulled into acquiescence of delay by such repre­
sentation as reported in the letter from its manager at Saskatoon, 
to him managing at the agency in Edmonton as follows:—

They ask for a full settlement of the bank's claim, but it will not be 
necessary to make the customary affidavit.

The appellant Shepard had enlisted, in July following the fire, 
to go to the front. Supposing he had reached there shortly after



47 D.L.R.] Dominion Law Reports. 137

so enlisting, then been killed or taken prisoner, and the respond­
ents’ construction of the law l>eing upheld that the bank could 
not make proof, could any court be got to hold that it could not 
give relief under said section? I hope not.

Yet wherein does this contention set up differ? It is idle to 
answer this as counsel did that his agent could make it. No 
agent in all likelihood ever would have lieen left to look after 
what in fact had got to lie looked on as the bank's own business.

It is clear to my mind that under the circumstances in evidence 
in this case the failure to put in the necessary proof in conformity 
with the condition was one of those mistakes from the conse­
quences whereof, whatever they may lie, the statute enabled relief 
to be given.

And as to the pretension that the giving such proofs in February 
changes the issue to one of not bringing either action within given 
delays, I agree with Newland, J.'s view that, as the giving such 
proofs at that time availed nothing, it must be treated as if non­
existent.

I am of the opinion that the power given by the statute covers 
a defective proof of any kind even if oral or written, and that there 
is no room for the contention of the respondents' counsel herein 
and I need not perhaps examine the statute microscopically.

I may observe that, in looking at the authorities cited in 
respondents’ factum, 1 find Anderson v. Saugeen MiUvàl Fire Ins. 
Co. of Mount Forest (1889), 18 O.R. 355, contains, to my mind, a 
decision by the late Chancellor followed by an able judgment of 
the late Ferguson, J., which, in principle, maintains when analyzed 
the conclusion I have reached so far as the bank is concerned, only 
by another road.

There, the condition No. 12 was held as it reads that the 
assured, U»ing the mortgagor, must make the proof; and hence 
the usual clause giving the mortgagee entitled to the insurance 
the right to recover, though the mortgagor had lost his remedy, 
by reason of sixty days not elapsing from the time when prescribed 
before expiration of the year.

There the judges acted upon the said clause. Here, though 
the clause does not exis*, the trial judge was right in acting by 
virtue of the statute in an analogous situation.
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If the Glens Falls Co. respondent, instead of denying every­
thing and pleading as it did, had admitted fully the validity of the 
declaration in February, 191b, as a fulfilment of the conditions 12 
and 13, it might have presented an arguable objection based on 
the condition respecting limit of time to bring an action. That 
limit means from a valid delivery of proof, which in the case in 
question never took place and had to be substituted by the relief 
which the trial judge gave.

In view of the failure to present a tittle of evidence relative to 
the charge of arson set up in the pleading, it is to lx1 hoped the 
law, as claimed to Ik* expressed in Jureidini v. National British 
and Irish Millers Ins. Co., [1915] A.C. 499, is, as argued, applicable 
to such a case, but I have not had time to form an opinion founded 
thereon which, in my view herein, is unnecessary.

I think the appeal should tie allowed with costs throughout and 
the judgment of the trial judge tie restored. Rut there should lie 
no costs allowed for printing an appeal case that so grossly offends 
the rules of this court as it does.

Anglin, J.:—The facts of these cases sufficiently appear in the 
judgments of the C-ourt of Appeal for Saskatchewan, 42 D.L.R. 
74ft

By s. 2 of the Fire Insurance Policy Act (R.S.S. c. 80), the 
court is under certain circumstances enabled to decline to give 
effect to a*defence based on an “objection to the sufficiency of 
(the) statement of proof” of loss required by statutory condition 
No. 13. In the present case proofs of loss were furnished on 
February 19, 1910, the loss having occurred on the night of the 
lst-2nd of April, 1915. The only defence which, in my opinion, 
need be seriously considered on this appeal is based on the 17th 
statutory condition providing that “the loss Stiall not l>e payable 
until 00 (in the case of the Glens Falls policy, 30) days after 
completion of the proofs of loss . . .”

These actions were begun on March 22,1910. Uader statutory 
condition No. 22, the last day for commencing them would have 
lieen the first or the second of April, 1916.

The trial judge (10 S.L.It. 421) took the view that, upon the 
facts in evidence, the insured was entitled to be excused from 
strict compliance with condition 13 under the powers conferred

-
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by s. 2 of the statute, and granted relief accordingly. The 
sufficiency of the case made to justify this course was not ques­
tioned by the Court of Appeal. The existence of the power itself 
is undoubted (Hell v. Hudson Hay Ins. Co. (1911), 44 Can. 8.C.R. 
419; Prairie City Oil Co. v. Standard Mutual Fire Ins. Co. (1910), 
44 Can. S.C.R. 40), and after carefully considering all the facts 
in evidence 1 am satisfied that the discretion exercised by the trial 
judge should not lx* interfered with.

Rut the majority of the appellate judges (Haultain, C.J., and 
El wood, J.), in this reversing the trial judge, held that the power 
conferred by s. 2 does not extend to relieving the insum I from a 
disability created by the 17th statutory condition ; and when the 
case is one of disability arising solely out of that condition I 
entirely concur in their view.

With great respect, however, I am of the opinion that there 
has been a misconception of the true nature of the defences in 
these actions based on condition No. 17. They are that the 
actions were prematurely brought liecause the ix'riod after the 
completion of prends of loss which, under that condition, must 
elapse Indore action, had not in either case expired. Otherwise 
stated, the pleas are that the proofs of loss had been completed 
too late to permit of the act ions I sing l>egun when they were. 
Thev, therefore, rest ujnm an “objection to the sufficiency of the 
statement of proof.” The assumption of these pleas is that the 
proofs were completed when delivered to the companies on or 
alnnit February 29. In the cast» of the British Dominions’ policy, 
if the view taken by the appellate court is correct , the necessary 
result would In* a forfeiture of the policy by reason of imperfect 
compliance with condition 13, since action could not have lieen 
brought more than 60 days after February 29, and yet within one 
year from the date of the loss as required by condition No. 22. 
In the case of the Glens Falls policy, however, if the delivery of the 
proofs on February 29 was a good delivery in compliance with that 
condition, action might have lieen brought on it after the lapse 
of the 30 days prescrilied by condition 17 and yet before the expiry 
of the limitation of one year imposed by condition 22.

But the delivery of proofs on February 29 was not a compliance 
with the requirement of the 13th statutory condition prescribing 
that proofs of loss shall be made “as soon as practicable,” and the
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companies declined to accept these proofs as sufficient, for that 
reason. That is one of the defences in each of the records in these 
actions. The proofs of loss became of value and were “com­
pleted” only when the court exercised its statutory power to 
relieve against the failure to comply strictly with the 13th con­
dition. That necessarily took place after the actions were brought. 
The effect of granting relief under s. 2 of the Insurance Act was, 
in my opinion, to put the insured in the same jHisition for all 
purposes as if pr<>ofs of loss had l>een furnished, as was required 
by the 13th statutory condition, “us soon as practicable after­
wards,” t.e., after the giving of the notice in writing directed to 
lie given “forthwith after loss," with the result that, treating the 
proofs as having lieen completed, nunc jtro tunc, “as soon as 
practicable” after the loss, the respective periods prescritK-d by 
the 17th condition should lie deemed to have elapsed and the loss 
under each of the ]x>licic8 to have been payable liefore the action 
u]xm it was liegun. To hold otherwise would lie to enable defend­
ants to take advantage of their own wrong-doing since it was their 
misleading conduct that produced the situation which rendered it 
inequitable that they should lie allowed to insist on anything 
resulting from the plaintiffs' non-compliance with the 13th statu­
tory corn lit ion as a defence.

Mkinault, J. (dissenting) :—The same questions arise in both 
these cases, the jxiint mainly argued being whether the actions 
of the appellants could lx? maintained in view of conditions 13 and 
17 of the insurance jMilieies, being statutory conditions of the 
Province of Saskatchewan.

These conditions read as follows:—
13. Any person entitled to make a claim under this |K>licy is to olwcrvc 

the following directions:—
(a) He is, forthwith after loss, to give notice in writing to the company.
(b) He is to deliver, as soon afterwards us practicable, as particular an 

uccoimt of the loss as the nature of the ease permits.
(c) He is also to furnish therewith a statutory declaration declaring:—
1. That the said account is just ami true.
2. When and how the fire originated, so far as the declarant knows or

believes;
3. That the fire was not caused through his wilful act or neglect, procure­

ment, means or contrivance;
4. The amount of other insurance;
6. All liens and incumbrances on the subject of insurance.
0. The placé where the property insured, if movable, was deposited at 

the time of the fire.
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(d) He is, in sup|Nirt of his claim, if required and if practicable, to pro­
cure books of account, and furnish invoices and other vouchers, to furnish 
copies of the written portion of all |M>licies. and to exhibit for examination all 
the remains of tlu* property which was covered by the policy.

(e) He is to produce, if required, a certificate under the hand of a justice 
of the peace, notary public, or commissioner for oaths, residing in the vicinity 
in which the fire hnp|iened, and not concerned in the loss, or related to the 
assured or sufferers, stating that he has examined the erieumstnneea attend­
ing the fire, loss or damage alleged, that he is acquainted with the character 
and circumstances of the assured or claimant and that he verily lietieves that 
the assured has by misfortune and without fraud or evil practice sustained 
loss and damage on the subject assured to the amount certified.

17. The loss shall not be payable until sixty days (in the ease of (liens 
Kails Co., this delay is 30 days, in that of the British Dominions Co. it is, as 
alsive indicated, sixty days) after the completion of the proof of loss, unless 
otherwise provided for by the contract of insurance.

S. 2 of the Lire Insurance Policy Act, e. SO, R.S.8. 1009, 
which 1ms since lieen re-enacted as s. 80 of the Saskatchewan 
Insurance Act, 1915, is in the following tern s:—

2. When* by reason of necessity, accident or mistake, the conditions of 
any contract of fin* insurance on property in Saskatchewan as to the proof 
to Is* given to the insurance eonqiany after the occurrence of a fire have not 
been strictly complied with or where after a statement or proof of loss has 
been given in good faith by or on la-half of the assure»I in pursuance of any 
proviso or condition of such contract the eonqiany through its agents or 
otherwise objects to the loss upon other grounds than for imperfect compliance 
with such conditions or does not within a reasonable time after receiving such 
statement or proof notify the assured in writing that such statement or proof 
is objected to and what are the particulars in which the same is alleged to lie 
defective and so from time to time or where for any other reason the court 
or judge lief ore whom a question relating to such insurance is tried or inquired 
into considers it inequitable that the insurance should In* deemed void or 
forfeited by reason of imperfect compliami* with such conditions no objection 
to the sufficiency of such statement or proof or amended or supplemental 
statement or proof, as the case may In*, shall in any of such eases In* allowed 
as a discharge of the liability of the company on such contract of insurance 
wherever entered into; but this section shall not apply where the fire has 
taken place More January 1, 11)01.

The fire in question occurred on April 1, 1915, and the proofs 
of loss, although dated February 29, 191fi, were furnished, Mr. 
Allan stated, on March 1, 1916. The actions were taken on 
March 22. Among other contentions made at the argument , the 
respondents claimed that condition 13 was not complied with; 
that even granting that the trial court could, under s. 80 of the 
Saskatchewan Insurance Act, treat the filing of the proofs of loss 
on March 1 as a sufficient compliance with condition 13, the 
appellants were required by condition 17 to allow a delay of 30
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days, in the ease of the Glens Foils Co., and of 60 days, in the ease 
ofthe British Dominions Co., to elapse before taking their action, 
and further that inasmuch as any action would lie absolutely barred, 
under condition 22, on April 1, 1916, no action was possible on 
March 22 against the British Dominions Co., although the appel­
lants, by waiting till March 31—and thus giving a full delay of 30 
days for the completion of the proofs of loss—n ight have taken 
an action against the Glens Falls Co., assuming that they could 
lx* relieved from non-con plia nee with condition 13.

The trial judge, Newlands, J., relieved the appellants from the 
consequences of non-con pliance with condition 13 in the following 
tei ms :—

I also find that the notice of loss and proofs of loss were not given accord­
ing to the tenus of the policy.

As plaintiffs have asked to be relieved under s. 2 of the Fire Insurance 
Policy Act, and as I am of the opinion that it was through mistake that the 
plaintiffs did not jierform these conditions, I will relieve them from the con­
sequences thereof.

Then as to the defence of the respondents that the actions were 
premature under condition 17, he said:—

This action was brought on March 22, less than thirty days after such 
formal notice and proofs were given. These were not given forthwith nor 
as soon afterwards as practicable, and were, therefore, not a compliance with 
the terms of the policy and as I cannot accept them as such, they cannot be 
used to fix the time when the action should be brought.

This judgment was set aside by the Court of Appeal, Lan ont, 
J., dissenting.

I have carefully read all the correspondence filed by the parties 
and I cannot help thinking that the appellants have only them­
selves to blame if they filed the proofs of loss at as late a date as 
March 1, 1916. Shepard was in the pren ises at the tine of the 
fire, as he stated in his statutory declaration of February 29, 1916, 
yet he took no steps whatever to claim the insurance, probably 
because no moneys thereunder would go to him. He subsequently 
enlisted in the Canadian Expeditionary Forces, but the other 
appellant, the Merchants Bank, located him with apparent ease 
at Kegina when it became concerned about the furnisliing of the 
proofs of loss. It is a matter of surprise that this concern only 
came to the bank about February 12, when its solicitors addressed 
a letter to Shepard at Margo, where he no longer was, inquiring 
whether he had sent in proofs of loss. The whole matter was in
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the hands of the hank’s solicitors as early as October, 1915, and it 
must have been perfectly obvious to them that it would l>e neces­
sary to take legal proceedings to recover the amount of insurance.

However, the trial judge, under the authority conferred by 
s. 8G of the Saskatchewan Insurance Act, relieved the appellants 
from the consequence of their failure to furnish notice and pr<x>fs 
of loss according to the tern s of the policy. I am not inclined to 
interfere with the discretion of the judge. Hut I cannot see how 
this can deprive the respondents of the lienefit of the delay for 
payment which must, under condition 17, run from the com­
pletion of the proofs of loss. The trial judge has not ordered— 
if indeed he could do so—that the proofs of loss furnished on 
March 1 Ik* taken as having been given nunc pro tunc, but he says 
that these proofs were not given forthwith “ nor as soon afterwards 
as practicable,” and were not, therefore, a compliance with the 
terms of the policy, anti as he could not accept them as such, they 
could be used to fix the time when the action should be brought. 
With all deference, I cannot concur in this reasoning, which would 
mean that when the assured has given notice and furnished proofs 
of loss several months after a fire, he could take his action the 
very next day, provided the judge was satisfied that, by reason of 
necessity, accident or mistake, the condition of the contract ns to 
the proof to lx* given to the insurer after the occurrence of the 
event insured against has not been strictly complied with. Indeed, 
the reasoning of the trial judge would lead to the consequence that 
the assured would lie in a better, and the insurer in a worse, 
position when the proofs of loss have, as in the present case, been 
furnished several months after the fire, provided the assured can 
obtain the indulgence of the court as to the strict compliance with 
condition 13. I can find no authority in s. 8ti to dispense with 
the requirements of any condition of the contract, save that 
obliging the assured to give notice and proofs of loss to the insurer. 
It certainly does not allow me to disregard a condition granting a 
delay to the insurer to pay the loss insured against after proofs 
and particulars of loss have been furnished him by the assured. 
Even in this case the appellants could have given the Glens Falls 
Co. a delay of 30 days to pay the insurance without allowing a 
full year to elapse before taking their action, while, with regard 
to the British Dominions Co., they furnished proofs of loss at a
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date when it was impossible to allow the company a delay of 00 
days and take their action within the year. I cannot, upon due 
consideration, think that I can con e to their assistance under 
s. 86, and it is, therefore, my duty to give effect to condition 17 
which has not been complied with..

I have carefully considered two previous decisions of this court 
in which a provision similar to s. 86 was construed and applied.

In Prairie City Oil Co. v. Standard Mutual Fire Ins. Co., 44 
Can. 8.C.U. 40, the question was whether s. 2 of the Manitoba 
Fire Insurance Act applied to a condition of the insurance policy 
obliging every person entitled to make a claim “forthwith after 
loss to give notice in writing to the con pany,” and it was decided 
that under this section the court could relieve the assured from 
non-compliance with this condition.

In Pell Bros. v. Hudson Pay Ins. Co., 44 Can. S.C.R. 419, it 
was held that the N.W. Terr. Ord., 1903 (1st seas.), c. 16, s. 2, 
applied to non-compliance by the assured with conditions requiring 
prompt notice of loss to the company and obliging the assured, in 
making proofs of loss, to declare how the fire originated so far as 
he knew or believed.

While I am undoubtedly bound by these decisions so far as 
they go, I think, with all possible deference, that they should not 
l>e extended to a condition such as the one here in question giving 
to the insurer a certain delay to pay the loss after he has been 
furnished with notice and proofs of loss. If s. 86 can lie extended 
to such a condition, there would really lie no condition of the 
insurance contract that could not lie brought under its provisions. 
This would virtually pern1 it the court, in any case where strict 
compliance w ith the statutory conditions might appear inequit­
able, to remake the contract for the parties. I cannot agree that 
such a power is given to the court, and in declining to apply s. 86 
to condition 17 of these policies, so as to deprive the insurers of the 
delay therein stipulated, I do not believe that I am in any way 
in variance with these decisions so far as they go, for they are 
clearly distinguishable from the case under consideration.

It is, of course, conceivable that a case may arise where the 
insurer has himself fully investigated the cause of the fire and the 
damage thereby caused—and I think that w as w hat had happened 
in the cases referred to—so that it would be unnecessary for the
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assured to furnish any proofs of loss under condition 13. In such 
an event, it might lie difficult to determine the starting point of 
the delay mentioned in condition 17, so that it might not lie 
reasonable to apply this condition as regards an insurer who has 
voluntarily undertaken such an investigation, thus implicitly 
relieving the insured from the duty incumbent on him under 
condition 13. But here the assured has himself furnished proofs 
of loss and the insurer has done nothing to free him from this 
obligation, so assuming that s. 80 would permit the court to declare 
that there has been a sufficient compliance with condition 13, 1 
cannot find any satisfactory reason for disallowing an objection 
based on condition 17 which clearly provides that the loss shall 
not l>e payable until the delay of thirty or sixty days has elapsed.

For these reasons, I am of the opinion that the appeal should 
lie dismissed with costs.

Cassklr, J.:—I have had the privilege of perusing the reasons 
of judgment of Anglin, J. I concur entirely Ixith in his reasons 
and his conclusions. If it were necessary for the decision of this 
case I would go further.

In my opinion, under the circumstances of this case, the proofs 
of loss were entirely disiiensed with.

The companies took upon themselves, through the assistance 
of adjusters, to ascertain the amounts of the loss and dispensed 
with the proofs.

One cannot read the correspondence as I read it without coming 
to this conclusion.

Furthermore, it seems to me that as the defendants repudiate 
the whole contract on the ground of arson, they cannot avail them­
selves of the defences. I am not basing my opinion solely upon 
the allegation in the defence.

Before action the correspondence shews that the companies 
had pointed out as a reason why the settlement was not likely, 
viz., on account of arson. Jureidini v. National British and Irish 
Millers Ins. Co., [1915] A.C. 499, may be referred to.

Appeal allowed.
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B. C. YUKON GOLD Co. ». CANADIAN KLONDYKE POWER Co.
(' a British Columbia Court of Amteal, Macdonald, C.J.A., Martin, G alii her and 
_!__ * McPhiuips, JJ.A. May IS, 1919.

1. Contract» (§ IV C—340)—Pvrchahe or measured electrical cur­
rent—Unmeasured CURRENT OFFERED—PURCHASE OF MEASURED
CURRENT RUM6WHERE -IllUHT TO RECOVER EXCESS IN PRICE.

One who has contracted to purchase measured electrical current is 
not ohligeil to take unmeasured current, and incur the danger of a con­
troversy, but is entitled to obtain the measured current elsewhere at 
the best price procurable, and charge the defaulting party with the 
excess in price.

2. Contracts (§ V C—407)—Breach—Rkjht to terminate—Special
clause—Computation of time.

Where a contract for the supply of electric current gives the pur­
chaser the right to terminate such contract if the supply is interrupted 
for a certain |>eriod, interruptions caused by such purchaser's own fault 
or by the act of God are not to be included in computing the length of 
such interruptions.

Statement. Appeal by defendant from the judgment of Macaulay, J. 
Affirmed.

E. C. Mayers, for appellant ; F. T. Conydon, K.C., for 
respondent.

Macdonald. Macdonald, C.J.A.:—The evidence in this case is very 
voluminous, but the issues are simple enough, though one might 
lie deceived into thinking otherwise from a i>erusai of the pleadings 
which occupy some 70 pages of the case.

The contract in question covers a term of years, and by it the 
defendants agreed to supply to the plaintiffs electrical energy for 
the operation of plaintiffs' gold dredgers. The year of service is 
divided into four periods, the first period lieing from the 1st to 
the 14th of May inclusive; the fourth from the 1st to the 30*h of 
November inclusive. The other two are intermediate periods 
which do not call for special mention.

Defendants’ obligation commenced on May 1, 1911, but they 
were not at that time or at any time during the said first period 
of that year in a position to deliver measured electric current to 
the plaintiffs. They were under obligation to instal certain 
meters, which would measure the current taken by the customer. 
The defendants allege that they were in a position to deliver the 
current but not through the meters which they had failed to 
instal until after the expiration of the said first period. Plaintiffs, 
foreseeing the defendants' inability to supply the current as con­
tracted for, obtained it elsewhere at the liest price procurable, 
which was a price in excess of that at which the defendants had 
agreed to supply it. Plaintiffs, therefore, claimed the difference
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between these two prices and were given judgment in accordance 
with that claim. I think the judgment is right. The plaintiffs 
were not obliged to take unmeasured current and thereby incur 
the danger of a controversy.

The next dispute arises out of alleged breaches of the contract 
by the defendants in the first and fourth periods of the year 1913. 
By the contract, the defendants agreed to maintain a voltage of 
31,500 kilowatts and this was, by amendment, increased to 33,500, 
which is now to lie taken as the agreed voltage. Ait. 7 cf the 
contract sets forth that if in any year the voltage shall fall lielow 
the agreed voltage more than 5% for a j)eriod of 4 hours in each 
of a nun lier of days aggregating not less than 25 days, the plaintiff 
shall be at lilierty to terminate the contract by notice to he given 
not later than Novemt>er 10. That article sets forth a further 
event on the hapjiening of which the contract may he tern inated 
at the plaintiffs’ option, but as I have con e to the conclusion that 
they were entitled to terminate the contract on the first recited 
event I do not deal with the second. Art. 8 of the contract sets 
forth (inter alia) that if the service be interrupted in either the 
first or fourth periods, the defendants shall pay to and the plaintiffs 
shall accept in full satisfaction of all damages caused thereby a 
sum equal to $5 an hour of such interruptions, but not to exceed 
in the aggregate 85,400, and by art. 3 the falling below 95% of the 
agreed voltage is to be considered an interruption of the serv ice.

Now during the first and fourth periods in the year 1913 there 
were many interruptions of the service, in some instances by total 
failure of current and in others by low voltage, by which I mean 
voltage below the 95% agreed upon. The plaintiffs gave notice 
terminating the contract on November 8 of that year, inter alia, 
liecause of said interruptions. They elain that the several inter­
ruptions which admittedly occurred in these periods not only 
entitled them to terminate the contract in the terms of the said 
art. 7 but amounted as well to a repudiation of it on defendants’ 
part. I will dispose of this latter point at once. If there was 
such repudiation it was clearly not assented to on the plaintiffs’ 
part. On the contrary, they elected to treat the contract as sul>- 
sisting and to invoke it for the purpose of giving the notice of 
cancellation aforesaid.
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The right to terminate the contract under that part of art. 7 
on which I found my opinion, as above stated, is absolute when 
the supply of current had lieen interrupted for periods aggregating 
25 days. In arriving at the said number of days, interruptions 
caused by the plaintiffs’ own fault or by the act of God (art. 17) 
are to be excluded. It was conceded in argun ent that the total 
of the interruptions came to 30 days, but it was contended by 
defendants’ counsel that son e of these days are to lie deducted 
liecause, as he contended, the interruption was brought alxiut, by 
plaintiffs’ wrongful refusal or neglect to install certain safety 
devices in their plant which he submitted they were bound by 
the contract to install. The judge found that the plaintiffs com­
mitted no breach of their obligation in this respect and I agree 
with him. Moreover, I am of opinion that the assignment of 
that cause of interruption was a mere afterthought. Then again 
it was contended that some of the interruptions had been caused 
by accumulations of ice in the defendants’ waterways which, it 
was submitted, were attributable to acts of God within said 
art. 17, and that these interruptions should be eliminated from the 
tally. But even if they were taken into account they were not 
of sufficient duration to reduce the aggregate of the interruptions 
below 25 days, hence it is unnecessary to decide whether they were 
within the exception or not.

It was also submitted that because the plaintiffs had not fully 
paid for current supplied at the time interruptions occurred, owing 
to a dispute aliout the amount due, that this circumstance was a 
justification for the interruptions. The contract will not tiear 
out such a contention, nor were any interruptions attributable to 
such dispute.

I am, therefore, of opinion that the plaintiffs were within their 
right in terminating the contract.

The only question ren aining is that of the dan ages to which 
the plaintiffs are entitled for the interruptions complained of. 
They are entitled to the said sum of $5 per hour for every hour of 
said first and fourth periods during which the current was either 
altogether withheld or had fallen below the agreed voltage of 
95% of 33,500 volts. As I understand it, there is no dispute 
aliout the duration of these interruptions. They amount, I think,
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to 30 days, but in case of dispute1 about this or any other question 
of computation, counsel may speak to the minutes.

The trial judge thought that the true inference to lx* drawn 
from the breaches of contract complained of was that defendants 
did not intend to perform their part of the contract; in other 
words, that they had repudiated their obligations and he applied 
the common law rule to the assessment of damages on the assump­
tion that the compensation in the contract providing for inter­
ruptions in the service could not lx? applied. If, as was argued, 
the interruptions, or some of them, during the period in question, 
were wilful and amounted to repudiation of the contract, and 
there is no doubt evidence from which an inference of that kind 
might be drawn, and assuming that this would affect the measure 
of damages, yet the answer to the submission is that the plaintiffs, 
in these circun stances, had their election either to assent to the 
repudiation or to stand by the contract. They cannot approbate 
and reprobate; they cannot, after relying on them as within the 
contract in their computation of the 25 days n entioned in art. 7, 
now say that these interruptions were not within the purview of 
the contract at all.

The stipulations on defendants’ part to hold power in reserve 
are mere surplusage. They are co-extensivc simply with their 
stipulations to supply the power and they do not, in my opinion, 
in the circun stances affect the question of damages in the smallest 
degree.

Galliher, J.A.:—In my view of clause 8 of the contract it 
does not provide for all damages lietween the parties.

That there was a wilful withholding of power from the plaintiffs 
in direct breach of their obligation under the contract by the 
defendants, I think there can be no question.

I do not think the words of clause 8 can lie taken to apply to 
any such contingency, nor can it be said that the parties could 
have had such in contemplation, in fact it is in the face of what 
the parties were contracting for.

The penalty is, as I view it, in respect of interruptions as pro­
vided in the contract.

I have carefully read and weighed the evidence and the well 
reasoned judgment of the learned trial judge, and will content 
myself with agreei lg in his findings of fact and disposition as to 
damages.

The appeal should be dismissed.
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M('Phillips, J.A.:—This appeal has lieen very ably am1
C. A. exhaustively argued by the counsel for the appellant and respond- 

Yvkon en* respectively. The evidence is volun inous, and to a great 
Gold Co. extent technical. The subject n atter of the litigation is now
Canadian rather well known to the courts having relation to the supply of 
Power1?” clerical power. In the present case, however, it has the addi- 

.. «T" .. tional feature of the carrying on of undertakings in that remoteMcPhillipw, J.A. . . ^ ,tional feature of the earn ing on of undertakings in that remote 
portion of the Don inion of Canada known as the Yukon Territory, 
the climatic conditions of that part of the Dominion being severe, 
having a long winter, 7 to 8 months in duration. The gold n ining 
is done with large dredges and at a time when the respondent was 
in active gold mining in the Territory with other electrical power 
it was desired to increase the supply of power for its operations. 
Then it was that negotiations opened with the appellant for the 
supply of electrical power, the appellant being then alxmt to 
establish an electrical power plant, and it was at the outset the 
expressed desire on the part of the respondent and a matter of 
agreement with the appellant that the supply of power to l>e 
contracted for would extend from May 1 to November 1 of each 
year—the intention being to obtain a longer operating season. 
In the result, a contract was entered into under date May 5, 1010 
—between the appellant—under the then name of Granville 
Power Co. (afterwards changed to its present name) and the 
respondent—the undertaking of the appellant to 1k\ in its nature, 
a hydro-electric power plant. The contract may lie said to lx* 
the usual contract for the supply of electric power—with some 
features of unusual nature consequent upon the particular section 
of the country in which the power was to be generated; but it 
may be said that the parties to the contract were well versed in 
the conditions obtaining, and what would be the resultant effect 
of non-compliance with the express terms of the contract, t.e., as 
to dan ages if there should be a failure to supply the power con­
tracted to be supplied and taken. The appellants' undertaking 
was completed—and the supply of power was available on or 
about the time contracted that it should be available, but owing 
to default on the part of the appellant in installing the requisite 
meters to determine the power to be supplied, the respondent was 
unwilling to accept power until the meters were in place. This 
was the first happening. This was later remedied and power was
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supplied and taken by the respondent at and from a later time anti 
throughout the years 1911, 1912 ami 1913, hut not in the quantities 
railed for by the contract, them being various reasons given for 
the non-supply in accordance with the terms of the contract, 
n any of which were dealt with in the very elalnuate and ircst 
careful argument of counsel for the ap|x*llant in the main said 
to be consequent upon the act of God and default in the rescindent. 
These excuses have all been dealt with by the trial judge in his 
very able ami comprehensive judgnent, with which 1 entirely 
agree—as after careful consideration of all that has lieen advanced 
at this bar I cannot but conclude that full consideration was 
given to all the points that have lx*en elalxirated here. The case 
is one that peculiarly required a thorough understanding of the 
/«cm* in (fuo, and the nature of the operations carried on, and I 
feel constrained to say that the apiiellant cannot lie viewed as 
having lived up to the tern s of the contract, but in defiance of its 
plain contractual obligations, refused the respondent the supply 
of ]Niwer contracte!I to be supplied and with the |xiwer available 
supplied it to others, in clear breach of the terms of the contract 
entered into with the respondent, with a full and complete know­
ledge of the consequent effect thereof. It, therefore, follows that, 
unless the tern s of the contract will excuse, the ap|iellant must 
lie held to lie responsible for the breaches thereof. The trial 
judge held against the upiicllant and assessed damages to the 
rescindent for the non-supply of power and held that the respond­
ent was entitled to rescind or put the contract at an end at the 
close of the season of 1913—and it is against this holding that the 
np|X‘Ilant apc”ds. In my opinion, it cannot lx* successfully con­
tends! that there was any waiver in the present case of the breaches 
of contract by any of the delays that took place. Upon this point 
of waiver I would refer to what the Karl of Halsburv, LX’., said 
in Clydtbank Engineering and Shipbuilding Co. v. Yzquierdo y 
Caxtaneda, ( 1905] A.C. 0, at p. 15:—

It is enough, however, to say that there ia no evidence upon which any 
tribunal should reasonably act, even if there could be a waiver in |ioint of 
law, aa to which I venture to express considerable doubt; but, be that as it 
may. there is no evidence upon that, and I need not, therefore, express any 
o|iinion upon that subject.

The rescindent was under a very considerable handicap by 
reason of the want of knowledge of the power generated and
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capable of being supplied and the failure in supply to it and the 
facts on later disclosure derronstrated that the appellant was 
flagrantly and wilfully withholding power available and supplying 
it to others in plain dereliction of the contractual obligation to 
supply it to the respondent. Amongst other points strenuously 
urged at this bar was the contention that the respondent should 
have accepted power without the meters being first installed, 
claiming that meters, although not the ones contracted for, were 
available, for the indication of the power which could have Itecn 
supplied, that there was at times default in n aking payments for 
power, and tha the respondent failed to place protective devices 
to ensure against damage resulting to the works of the appellant 
from the works of the respondent. Hut I cannot agree that any 
of these objections can be said to lie at all tenable or went to the 
root of the contract or are available as matters of excuse to the 
appellant for the non-t of the power agreed to be furnished 
under the terms of the contract. There was default in the non­
installation of the meters and the respondent was entitled to with­
hold taking power until they were installed, and there was no 
contractual obligation at all calling for the respondent placing 
other protective devices than the facts disclose they did instal, 
that is, the usual and customary protective devices that in well 
equipped undertakings such as the respondent had in place arc 
always maintained. It occurs to me that all these exceptions are 
really matters of afterthought, and do not merit any serious 
attention, as after all they are beside the question, and do not 
really enter into the issue which requires detern ination upon this 
appeal.

Clause 21 of the contract reads as follows:—
It is further agreed by and between the parties hereto that in case of a 

disagreement between the parties hereto as to any question arising under 
this agreement, such question shall be submitted to arbitrators to be desig­
nated as follows: The Power Company shall appoint one arbitrator and the 
purchaser shall appoint one arbitrator and, if the two arbitrators so appointed 
shall disagree on the matter submitted to them, they shall appoint a third 
arbitrator, to be associated with them, if they can agree upon such an appoint- 
ment; if the two arbitrators ap|>ointed by the parties hereto do not agree 
upon the third arbitrator, such third arbitrator shall l>c apjtointed by the 
gold commissioner of the Yukon Territory. The decision of any two of the 
arbitrators shall be binding and conclusive upon both of the parties hereto.

But nothing in this contract shall be construed to prevent either of the 
parties from bringing such action at law as it may deem necessary in order to

1
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protect its rights against the wilful violation by the other party hereto of 
any of the terms or conditions of this contract.

The arbitration provisos above set forth were not invoked by 
either of the parties to the contract.

Clause 15 of the contract reads as follows:—
The purchaser agrees to permit the Power Company at any time on any 

day during the tenu of this agreement, to suspend delivery of electric power 
for the puriMisc of making repairs or improvements in any part of its gener­
ating or distributing system, on such notice from the Power Company as 
circumstances may permit, and the purchaser shall not claim any penalty 
for such interruption up to a period of 24 consecutive hours at any one time, 
but in the event of such interruption amounting in the aggregate to 2H8 hours 
in the four iieriods herein provided for then the purchaser may at its option 
terminate this contract provided such option is exercised before November 10 
of the year in which the interruption occurred. The purchaser further agrees 
to permit the Power Company at all times, when it is delivering power under 
this agreement, to have access to and in the premises of the purchaser for any 
and all purjHises connected with the delivery of electric power and for the 
exercise of the rights sec urn 1 to the Power Company by this agreement.

Now the respondent in the exercise of the right given under 
the aliove clause elected to terminate the contract—this, that the 
conduct of the appellant in its flagrant breach of the terms of the 
contract, non-supplying to the respondent to the extent contracted 
for and supply to others, entitled the respondent to exercise this 
option—there can be no question. (See Earl of Selbome, L.C., 
in Mersey Steel Co. v. Naylor (1884), 9 App. ('as. 434, at pp. 439- 
440; Meadow Creek Lumber Co. v. Adolph Lumber Co. (1918), 
25 B.C.R. 298— iry reasoned dissenting judgment, 303-0, and 
the judgment of the Supreme Court of Canada reversing the 
judgment of this court (1919), 45 D.L.R. 579,58 Can. 8.C.R. 309— 
this was done by the letter of November 8, 1913, and reads as 
follows:—

Dawson, Y.T., Canada.
Nov. 8, 191.3.

Granville Power Company, and 
Canadian Klondyke Power Company, Ltd.,

Dawson, Yukon Territory.
You are hereby notified that we have decided to terminate the power 

contract dated May 5, 1910, and made between Granville Power Co., therein 
called the Power Company, and Yukon Gold Co., therein called the pur­
chaser. We hereby terminate the said contract. We terminate the con­
tract on the following, among other, grounds, viz:—

1. That the power furnished the Yukon Gold Co. during the 4 periods 
of the season of 1913 dropped more than 5% below the voltage agreed on and 
provided for in the contract for a i>eriod of 4 hours in each of a number of 
days in the said 4 periods aggregating not less than 25.
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2. That the said power dropped more than 5% below the agreed voltage 
from causes not provided for in par. 15 or elsewhere in the contract during a 
greater numlier than 100 hours in the aggregate of the said four (îeriods.

3. That the delivery of electric power was susjiended and interrupted at 
different times amounting in the aggregate to 2H8 hours in the said 4 periods.

4. That during the said 4 periods the Power Company did not maintain 
electric power for delivery to the purchaser 24 hours per day at the voltage 
and in the amount specified in the said contract for use by the purchaser in 
the conduct of its mining oiicrations, and for other pur|>oscs necessary and 
incidental thereto.

5. That during the said four periods the Power Company did not supply 
the purchaser with electric power 24 hours jar day at the voltage and in the 
amount s|>ccificd in the contract and not subject to fluctuation of frequency 
of sufficient extent to prevent the efficient o|ieration of the machinery of the 
purchaser.

6. That during the said 4 |ieriods and particularly during the first |ieriod, 
from May 1, I'M3, to May 15, 1913, and during the 4th |ieriod, from Oct. 1 to 
Nov. 1, 1913, the power furnished was subject to fluctuations of voltage and 
frequency sufficient to prevent the efficient operation by the purchaser of its 
machinery, and such fluctuations did prevent the efficient o|K*ration by the 
purchaser of its machinery.

7. That during the said 4 periods the Power Company did not hold 
electric power in reserve for and ready to deliver to the purchaser up to the 
respective rates provided for in the contract for the different periods.

8. That from 9.45 o’clock in the afternoon of May 3, 1913, to 5.17 in the 
afternoon of May 11, 1913, with the exception of an interval of 15 minutes, 
the Power Company did not hold any electric power whatever in reserve for 
and ready to deliver to the purchaser and did not maintain any electric power 
whatever for delivery to the purchaser.

9. That on May 3, 1913, the Power Company, at a time when it was 
delivering electric power to the purchaser, wilfully cut off the supply of the 
said |>owcr and refused to supply any electric jHiwer to the purchaser until 
5.17 in the afternoon of May 11, 1913, with the exception of an interval of 
15 minutes, although it generated power during the said time and could have 
held power in reserve for and ready to deliver to the purchaser.

10. That on May 20, 1913, the Power Company, when it wits supplying 
electric power to the purchaser, vis', about 8 o'clock in the afternoon, wilfully 
cut off the supply of the said power and for several days refused to deliver 
any power whatever or to hold any power whatever in reserve for and ready 
to deliver to the purchaser, although the Power Company at that time was 
generating power and holding the same in reserve for and ready to deliver to 
consumers of power other than the purchaser, and did deliver the said |>ower 
to such other consumers.

11. That the Power Conqiany did at many times during the said 4 
periods generate electric power but refused to give the purchaser the first call 
on the said power, and also refused to deliver the purchaser any power at all, 
and in spite of the purchaser's request for the said (lower, delivered the said 
power to other consumers.

12. That alniut 8 o’clock in the afternoon of May 26, 1913, the Power 
Conqiany wilfully opened the set of switches referred to in par. 16 of the said 
contract as the second set of switches to be located between the instrument
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provided for in pur. 2 of the said contract and tlie lines of the purchaser, and 
which second set of switches were, by the said pur. 16, to l>e controlled and 
operated by the purchaser.

13. That the Power Company has wilfully violated the terms and con­
ditions of the said contract and committed breaches thereof in many instances 
and in many respects and particularly in the following instances and respects:

(a) By wilfully refusing to deliver to the purchaser any electric power 
whatever from 9.45 o'clock in the afternoon of May 3, 1913, to 5.17 o’clock 
in the afternoon of May 11, 1913, with the exception of an interval of 15 
minutes, although it was then generating |M»wer and could have delivered 
power to the purchaser.

(b) By wilfully refusing to deliver any electric power whatever 1o the 
purchaser from 8 o'clock in the afternoon of May 26, 1913, and for several 
days thereafter, although during that time it generated |iower and could 
have delivered power to the purchaser.

(c) That the Power Company has refused to allow the purchaser to make 
a copy of the records of the graphic recording meters that are required by 
the contract to be kept.

(d) That the Power Company has refused to allow the purchaser to see 
the said records.

Yukon Cold Company,
By ('. A. Thomas, resident manager.

The contention upon the part of the upixdlnnt is that if there 
was any liability in <lan ages to tiie respondent, that clause 8 of 
the contract controls, and no dai lages for interruption of the 
electric service are assessable, save in accordance therewith and 
with the limitation therein < < ntainod. ( la use 8 reads as follows:

The Power Company further agrees that if the electric service is inter­
rupted from causes not within the control of the purchaser as provided for 
in this contract, then the purchaser shall be held harmless from liability 
under the terms of the guarantee in par. 9 of this contract during the con­
tinuance of the interruption, and in the event of such interruption occurring 
in either the first |>eriod (May 1 to May 15), or the last |ieriod (October 1 to 
November 1), except ns provided for in par. 15, then the Power Company 
shall pay to and the purchaser shall accept in full liquidation and satisfaction 
for all losses and damages incurred by such interruption a sum equal to 45 
(five dollars) |ier hour for each and every hour of such interruption, but the 
Power Company shall not be held liable for a sum greater than five thousand 
four hundred dollars, and the Power Company shall not be liable for any 
penalty whats<»ever if the purchaser has received during the four (4) |ieriods 
provided for in this contract electric sendee to the extent of three million 
(3,060,000) kilowatts.

All |ienalties, shall be adjusted after November 1, and Indore Novem- 
licr 10 in each year, and the record of the graphic recording meters measuring 
the voltage and the |x>wer factor and the rate of delivery of |iower in kilo­
watts, together with the readings of kilowatts recording by the integrating 
wattmeter taken at the end of each of the four (4) periods provided for in 
this contract, shall be accepted as final in the adjustment of all questions as 
to any balances due to the Power Company and of all (tenuities due to the 
purchaser.
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Clauae 4 deals with the ]>eriods of supply and reads as follows:— 
The Power Company further agrees to hold electric power in reserve for 

and ready to deliver to the purchaser up to the rate of thirteen hundred and 
fifty (1,350) kilowatts per hour from May 1 to May 15 and from October 1 to 
November 1, and to hold in reserve for and ready to deliver electric power 
at the rate of eighteen hundred and seventy-five (1,875) kilowatts |ier hour 
from May 15 to June 1 and from August 10 to October 1, the above |X‘riods 
to include the first day of each period, but to exclude the last day of each

Clause 24 shews the life of the eontract, and reads as follows:—
It is further agreed by and between the parties hereto that this eontract 

shall remain in full force and effect for a period of seven (7) years, that is to 
say from May 1, 1911, to November 1, 1917, or from May 1, 1912, to Novem­
ber 1, 1918, if extended under the provisions of the preceding paragraph, and 
shall l>e binding upon the rcsjiective successors and assigns of the parties

The «lamages which have been allowed to the respondent are 
damages for default in the supply of electric service «luring the 
year 1913, an«l it is clear that under the clause 15, November 10 
in each year was the time fixcxl admitting of the respomlent 
determining the contract and the four periods had to elapse to de­
monstrate the extent of the interruption, so that the breaches 
throughout the four grinds cannot in any way lie said to have lx*en 
condoned—the right to rely upon the default is kept alive up to 
Novemlier 10 of each year.

I am of the opinion that clause 8 is in no way an alwolute 
provision that damages must be assessed under it and it alone. 
The plain reading of that clause indicates that it is a provision 
only for assessing the damages when there is a fair compliance with 
the terms of the contract—and that it is limited in this way in its 
effect—this is the more apparent when it is seen that it has refer­
ence only to two of the four periods of the contracte<l-for electric 
service. The damages allowed by the trial judge extend over the 
second and third pericxls as well. It is absurd to think that in a 
contract of this nature where so much capital and expenditure 
was at stake that a sum of $5,400 would lie the maximum of 
dan ages in any one year. It is plain that clause 8 has no relation 
to what may lie said to be almost upon the facts a complete 
frustration of the contract u|K>n the part of the appellant. The 
intention could not have been to have clause 8 the controlling 
clause where the contract itself speaks in terms of the right of 
action for "wilful violation" (see clause 21). In my opinion
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clause 8 is a provision for Un iting the damages for the breach of 
the particular stipulation contained therein and does not reach to 
that which goes to the root of the whole contract, a “wilful viola­
tion” of its tern s its whole scope and tenor. Furthei, clause 8, 
in its application to the interruption of the electric service there 
contemplated is, in its nature, a penalty and does not inhibit 
damages lieing assessed for the breaches of covenant—that is, the 
respondent had his right of election to sue for damages independent 
of proceeding for the penalty and recovery may 1h* had in damages 
even lieyond the amount of the penalty. See Harrison v. Wright 
(1811), 13 Hast 343, 104 E.R. 402; Wall v. Lugyudr, 11015) 3 K.B. 
GO. It might well lx* thought that if clause 8 lx* confined to the 
breaches of the particular stipulation which, in my o|>inion, is 
covered and only covered by the clause, that the amount fixed is 
liquidated damages but it cannot extend to the “wilful violation” 
of the contract—a right of action specifically kept on foot by the 
terns of the contract (Clydebank K. <t‘ S. Co. v. Yzguierdo y 
Castaneda, supra; Dunech v. Corlett (1858), 12 Moo. P.C. 107, 
14 E.R. 887; Dunlop Pneumatic Tyre Co. v. New (iaraye A Motor
ex (ism A.c. ?»

Now as to the damages allowed by the tiial judge. I do not 
promise to discuss these items of damage in detail. The trial 
judge has amply defined the heads of tlamage and the method of 
assessment. 1 am not of the opinion that there has lx*en any 
error in law in the assessn ent or that the trial judge proceeded 
upon any wrong principle—it may 1 >e that the damages are 
capable of assessment in other and different ways—but this is a 
case, special in its nature, and the undertaking of the rescindent 
was so vitally dejx»ndent upon the electric service agreed to lx? 
furnished that it is a proper cast- for the imposition of at least all 
such damages as can well lx* deemed conqwnsatory (Addis v. 
Cramophone Co., [1909] AX’. 488, at 491; Hobinson v. Hannan 
(1848), 1 Ex. 855, 154 E.R. 303; Sapwell v. Hass, (1910] 2 K.B. 
MB; Bimptm \ /. a A n i; < • ISM . i tj.R.D. S74; Ckaptin 
v. Hicks, (1911) 2 K.B. 780; Ko/>er v. Johnson (1873), L.R. 8 C.P. 
107; Williams v. Agius, (1914) AX’. 510), and I am not of the view 
that the damages allowed are in their nature excessive or too 
remote. During the argument, the counsel for the appellant 
frankly stated that the damages—if in law rightly assessable,
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which, of course, lie coir hatted—did not err in excessiveness, save 
as to the one item of dan ages in respect of the re-thawing of the 
ground—that that item of damage was not sustainable in any 
case; he did not lalxrnr the point, but I assume that, besides other 
exceptions thereto, it was in its nature too remote.

Upon the question of the assessment of damages, I would refer 
to wlmt Lord Moulton said in McHugh v. Union Hank, 10 D.L.lb 
662, at 508, [1013] A.C. 290, the lage is peculiarly applicable 
to the task that Macaulay, J., had to perfoim in the present case:—

Their Lordships are of opinion that the assessment of damages by the 
judge at the trial should stand. There was evidence on which the judge 
could come to the conclusion that by the negligent behaviour of the defend­
ant’s agent, the mortgaged property had become deteriorated so that it 
realized less than it ought to have realized u|s»n sale. The assessment of the 
damages suffered by the plaintiff from such a cause of action is often far from 
easy. The tribunal which has the duty of making such assessment, whether 
it be judge or jury, has often a difficult task, but it must do it as liest it can, 
and unless the conclusions to which it comes from the evidence liefore it are 
clearly erroneous, they should not be interfered with on appeal, inasmuch as 
courts of apjwal have not the advantage of seeing the witnesses—a matter 
which is of grave inqiortance in dn ,ng conclusions as to quantum of damage 
from the evidence that they give, â’heir lordships cannot see any tiling to 
justify them in coming to the conclusion that Heck, J.’s assessment of the 
damages is erroneous, and they an*, therefore, of opinion that it ought not to 
have been disturbed on ap|ienl.

For tlie foregoing reasons I am of the opinion that the apiieal 
should lie dismissed. Appeal dismissed.

BARAGER v. WALLACE.
Sa*kalchcuan Courl of A p/tenl, llauliain, C.J.S., Lanwnt and Elunnid, JJ.A. 

June 19, 1919.

Principal an» auknt (§ II A—8)—Land listed with aoent for sale— 
Absence of special agreement—Sale by owner—Commission. 

An agent with whom property has been listed for sale, but who has 
not an exclusive listing, in the absence of a special agreement that he is 
to he remunerated if he does not find a purchaser, is not entitled to a 
commission where the owner sells to a purchaser whom he himself has

Appeal by defendant from a judgment for plaintiff for 1500 
commission. Reversed.

A. Hosn, K.(\, for appellant; A. E. Vrooman, for respondent. 
Haultain, C.J.S.:—I concur in the result.
Lamont, J.A.:—This is an action for commission on the sale 

of land.

1



47 D.L.R.] Dominion Law Reports. 159

The defendant listch! his farm with the plaintiff for sale, hut SASK. 
gave him no exclusive listing. On October 7, 1918, the defendant C. A. 
saw one Craib, whom he had learned was in the market to pur- Barager 
chase a farm, and he asked ('rail) to come out and see the farm v-
which he had for sale, (’rail) promised to do so. Up to that ——
tin e the plaintiff had not spoken to Craib about the defendant’s Umont,J A 
farm. He did sftcak to him aland it on October 10. when (’rail) 
promised the plaintiff also that he would go out and see the farm.
The plaintiff says that on that occasion he urged (’rail) to take a 
friend with him when he went out. (’rail) did not go to see the 
farm just then. Later the defendant himself again saw Craib, 
and suggested to him to bring someone with him when he came to 
inspect the place. Craib n entioned a Mr. Smith. The defendant 
vent to see Sn ith and arranged with him that he would come over 
the next day with (’rail) and six' the farm. They did so. The 
defendant sold the land to (’rail). This was on Oetol>er 21. On 
October 15 the defendant had cancelled the plaintiff’s employment 
as agent.

In his evidence (’rail) testified that it was as “a result of the 
conversation with Rarager on October 10 that he went down to 
see the farm.”

Vpon this evidence, the trial judge held that, although the 
defendant had himself asked (’rail) to go and see the farm Indore 
the plaintiff brought the land to his notice, and notwithstanding 
the fact, as expressly found by him, that the defendant, Janes 
Smith, and Gibson, the manager of the bank, as well as the plaintiff 
had done something towards bringing the parties together, the 
plaintiff was entitled to recover Ixrause he was the one who first 
suggested that (’rail) should inspect the property with a friend; 
that this suggestion, followed by the inspection and subsequent 
side, made the plaintiff the causa causant of the sale, although 
Craib in his evidence had testified that he would not have pur- 
vhased without Smiths advice. Judgment was given in the 
plaintiff’s favour for $500 commission. From that judgment 
the defendant appeals.

In Peacock v. W ilkinson (1915), 23 D.L.R. 197, 51 (’an. S.C.R.
319, Duff, J., says, p. 2(>7:—

The mere listing of pro|ierty with such an agent implies nothing more 
than a representation that the proprietor is prepared to do business u|M>n 
those terms and is not in itself an offer to sell which may be aeeepted and eon-
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verted into a binding agreement by any purchaser saying to the agent that 
he will take the property on those tenus. The agent’s business is to proeure 
a purchaser, that is to say, to bring into contact with the vendor a jierson 
willing to purchase on the terms mentioned. Having done that he has per­
formed Ids function and earned his commission, provided his authority is not 
in the meantime revoked by the sale of the property by the proprietor.

The work of the agent for which lie is to lie remunerated by 
payment of the stipulated commission is the finding of a pur­
chaser. In the absence of a special agreement that he is to lie 
remunerated if he does not find the purchaser, the agent is not 
entitled to a commission where the owner sells to a purchaser 
whom he liimaclf has fourni.

That an owner of property is, in default of stipulation to the 
contrary, entitled to make a sale of the property himself notwith­
standing that he has listed it with an agent for sale, is established 
by lirinaon v. Dawes (1911), 105 L.T. 134.

In St. (iermain v. L'Oineau (1912), 6 D.L.R. 149, 6 Alta. L.R. 
420. Walsh, J., with whom Simmons, J., concurred, says, p. 150:—

If the relation of buyer and seller had lieen really brought alniut lietween 
Denis and the defendant by the acts of the plaintiff he would certainly have 
bean entitled to his commission even though he had no hand whatever in the 
actual making of the sale. But 1 am unable to ace how it can lie said in this 
case that anything that the plaintiff did brought about this sale. The |xwition 
is simply this, that a man who knew that the farm of another was for sale 
asked the plaintiff to ascertain for him the price for which it could l»e bought, 
and that the plaintiff did ascertain and communicate the price to this man, 
who subsequently bought from the defendant without any further interven­
tion from the |>laintiff. llow <lid the plaintiff make himself the efficient 
cause of the sale? He did not discover the purchaser. He simply ascer­
tained for a man, who already knew that the land was on the market, the 
price at which it could lie bought. If Denis had not known l>eforc this talk 
with the plaintiff that the defendant’s land was for sale I think it might then 
be very well said that it was through him that the sale was afterwards made 
and that this, coupled with the other facts of the case, would entitle him to 
his commission. But it is the fact that it was not the |>laintiff who, to quote 
from the evidence, “put Denis next to the farm" but that Denis came to 
him knowing as much almut the matter apparently as the plaintiff himself 
did, which, to my mind, distinguishes this case from all others of its kind 
with which I am familiar.

In the present rase it is established by the evidence and found 
by the trial judge, that the defendant himself found (’rail) ns a 
possible purchaser, and interviewed him with a view to having 
him purchase the land lieforc the plaintiff had spoken to him 
alxmt it. Not having found the purchaser, the plaintiff is not 
entitled to commission, and there is no evidence that there was
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any other agreement by which he was to receive remuneration for 
services performe<l.

Tlie apical should, in my opinion, lie allowed with costs ; the 
judgment tielow set aside and judgirent entered for the defendant 
with costs.

Klwood, J.A., concurre<l. Apjx-al allowed.

WEISS v. SILVERMAN.
Supnme Court of Canada, Davit*, C.J.. and Idington, Anglin, llrodeur and 

Mignault, JJ. February 4, 1919.

Mdchanics’ liens (8 VII—55)—Art. 2013 H.C.C. Qi k.—Express renvn- 
CIATION SUBSEQUENl REGISTRATION 8aU R.IGHTS OP PARTINS.

The signing and delivery- of a doeiunent by one entitled to a lien for 
material and labour, within the delay in which he had a lien on the 
property without registration under art. 2013b C.C. Que., by which he 
renounces all legal privilege, is an absolute renunciation which extinguishes 
Mirh priiliege.

Appkal from the judgment of the Court of King's Bench, 
appeal side (1917). 24 R.L.N.S. 204, affirming the judgment of the 
Superior Court, District of Montreal, and dismissing the action 
with costs.

Paul St. (iermain, K.C., and Wtin field, K.C., for appellant; 
Busleed, K.C., for respondent.

Davies, C.J.:—I concur in the result.
Idington, J.:—The appellant sues as mortgagee of certain 

projterty to have it declared amongst other things that an alleged 
privilege created by a mechanic’s lien registered by respondent 
against the mortgaged property had ceased to exist by reason of 
respondent’s failure, within one year from the date of such registra­
tion, to take a suit to enforce same.

The alleged privilege was registered on Novemlier 26, 1914. 
On February 27, 1915, the owners made an abandonn ent of 

their property.
The respondent never filed his claim with the curator or took 

any steps of any kind either to enforce sail e or to have his right 
declared.

Art. 2013b C.C. provides as follows :—
The right of preference or privilege upon the immovable exists as fol-

Without registration of the claim, in favour of the debt due the labourer, 
workman and the builder, during the whole time they are occupied at the 
work or while such work lasts, as the case may be; and with registration,
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C'AN. provided it be regime red within the thirty days following the date upon which
~~ the buihling hue hevonie rea«ly for the purpoee for which it to intended.

But such right of preference or privilege shall exist only for one year from 
Weiss the date of the registration, unless a suit be taken in the interval, or unless a 

»■ longer delay for payment has been stipulated in the contract. 
ilvebman. j gm of the opinion that such failures, as I have just now 
idington, j. referred to, terninated his right if any ever existed, to enforce 

any such alleged privilege unless, which is not pretended, a longer 
delay had lieen stipulated for in the contract.

The express and imperative language of this article, which 
gives or enables the creation of the privilege, specifies the con­
ditions of its existence, and limits its duration, cannot lx* over­
con e or defeated by references to the articles dealing with the 
powers ami duties of a curator or the possibility of a successful 
issue to a suit so brought. The necessity for the prompt assertion 
(lx»yond men* registration) of such a claim is well illustrated in 
many phases of this litigation.

If, as is faintly suggested, the law dtxts not permit of such a 
suit, then so much the worst1 for respondent's claim; for the doing 
so is one of the limitations imixised uixm him as the boundary of 
his right lo assert such a privilege, which is the creature of a 
statute.

Rut I set* no insuperable olistacle in the way of bringing a 
suit. I need not lalxmr with that. 1 submit that a sufficient 
answer is to lx1 found in the unchallenged existence of this very 
suit by a mortgagee and the light to bring it even after all the 
property has lx»cn sold; upon which fact stress is laid as an argu­
ment against the resixmdent's right to do something akin thereto.

I may remark in passing that the considérant in the judgn ent 
appealed from which relies upon the sale of the property as an 
answer to this point is surely founded in error, for though there 
was an alxirtive sale by or for the curator within the year, there 
was no real sale until Septemlier, 1916.

The principle involved in the case of La Banque d'Hochelaga 
V. StevenHon, [1900] A.C. (MM), is applicable to the decision of this 
case, and 1 intend to abide by it. In that case it was expressly 
held that the privilege is limited to one year from the date of 
registration.

The claim therein was as this put forward in one aspect on 
behalf of an assignee of the bulkier and alternatively rested on the
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right given the supplier of material. It was held to have lieen 
barred in the first way of putting it by reason of failure to proceed 
within the year and in the alternative claim as invalid by reason 
of failure to give notice to the proprietors within the prescribed 
period for doing so.

I think the apjieul should be allowed with costs throughout.
Since writing the foregoing, my brother Brodeur has called 

attention to the peculiarity of the assignees of some part of the 
claim in question not lieing parties to this appeal. I have con­
sidered the matter and agree that the rights of such assignees as 
not before us should lie protected and agree in the mode of doing 
so suggested by the judgment of my brother Mignault.

Anglin, J.:—The plaintiff who holds a hypothec upon the 
property in question sues to set aside a privilege claimed by the 
defendant Silverman as a builder in which the fftiWn-cauae 
Brucker. Gumev-Maasey, Ltd., ami J. Wattemon & Co., Ltd., 
are interested as transferees of it in part. The basis of the plain­
tiff's claim is an express renunciation by Silverman of his privilege 
under art. 2081 C.C., par. 4, made prior to any of the transfers.

The original renunciation was lost, ami the plaintiff at the 
trial proved a copy of it by parol evidence. The learned trial 
judge dismissed his action on the ground that such evidence was 
inadmissible. The Court çf Appeal held that the case fell within 
art. 1233 C.C., par. fi, and that parol proof of the renunciation 
was, therefore, admissible; ami neither this point nor the suffi­
ciency of t)»c parol proof adduced is now contented on I elialf of 
the respondent.

The Court of Apiieal, however, maintained the judgment dis­
missing the action on other grounds, the Ian anted Arehamlieuult, 
C.J., taking the view that the renunciation operated merely r.s a 
contract between Silverman ami the other renouncing lien-holders 
who joined in it and one Bulkis, at whose instance it was obtained 
by the debtor-owners, that the liens would not lie registered, of 
which only Bulkis could take advantage (art. 1023 C.C.)N The 
Chief Justice based this conclusion upon his view that the lien or 
privilege did not exist when the document in the form of a renuncia­
tion was executed liecause it had not then lieen registered. I am, 
with profound respect, unable to accept this view liecause art.
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CAM‘ 20131) C.C. declares in explicit terms that the lien exists without
8. C. registration during the construction of the building and for 30 days
Weim after completion. Art. 2081 C.C. declares that by a remission, 

_ v• express or tacit, the privilege becomes extinct. The instrument
----- executed by Silverman was a remission or renunciation and no

A,leUn',' mere undertaking with Bulkis not to register. As Carroll, J., 
points out it was a unilateral—not u bilateral-contract, and there­
fore not witliin art. 1023 C.C. If the lien had been registered 
when the renunciation was executed the Cliief Justice would 
apparently have considered it thereby extinguished. If the lien 
subsisted when the renunciation was executed although not yet 
registered, as 1 think it undoubtedly did, I can see no reason why 
the renunciation should not have the same effect.

Carroll, J., on the other hand, was of the opinion that although 
the renunciation when executed extinguished the defendant's lien 
for the lienefit not merely of Rulkis, but of all the defendant's 
creditors, yet liecause after signing it the defendant registered a 
claim of lien and thereafter executed what purported to be trans­
fers of partial interests therein to the three mis-en-causc atxive 
mentioned, which they registered without notice of the renuncia­
tion, the plaintiff was thereby precluded from setting up the 
renunciation which had not l>een registered as against the registered 
transferees. Rut, with deference, if the renunciation or remission 
extinguish^! the privilege (art. 2081 C.C.), sulwquent registration 
could not revive it. If it were non-existent the attem pted trans­
fers of it were nullities and their registration was equally ineffectual. 
Art. 2127 C.C., cited by the judge, deals with conveyances or 
transfers, not with renunciations or remissions. It is the un­
registered transfer of a privilege which is avoided in favour of a 
subsequent transfer duly registered.

I see no reason why the appeal should not Ik* allowed as against 
the respondent and his interest. If the mis-en-cauw have rights 
under the judgment of the Superior Court, the respondent Silver- 
man cannot derive any advantage from them.

Rut although the view I have taken as to the nature and effect 
of the document signed by Silverman et al is adverse to any claim 
of the mù-en-cause apart from the judgment dismissing this 
action, the apiiellant has failed to convince me that it is possible 
for us to adjudicate against them in their absence and deprive
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them of the benefit of the judgments pronounced Mow. After I 
had dealt with the merits of the appeal, I had the advantage of 
seeing the opinions of my learned brothers Brodeur and Mignault, 
who differ in their views as to the consequences of the npjxi hint's 
failure to give notice to the mis-en-cause of his appeal to the Court 
of King's Bench and likewise of his appeal to this court. My 
brother Mignault ]>oints out the gravity of the difficulty thus 
raised. My brother Brodeurs view is that, in the alisenee of any 
proof that Silverman's transferees notified the debtors of the 
transfers in their favour, we should hold them void as against the 
curator, to whom the debtors’ estate has twen transferred (arts. 
1571 and 2127 and, therefore, as against the appellant as a 
creditor (art. 1031 C.C.). But are we on this ground, any more 
than upon the ground that the registration of their void transfers 
was ineffectual, entitled as against the mis-en-causc in their 
absence to deprive them of whatever rights they may have under 
the judgments of the provincial courts? I fear not. I, of course, 
agree that Silverman cannot set up the plea of rex judicata to the 
lienefit of which the mis-en-cause may 1h* entitled. But I incline 
to accept the view of my brother Mignault that since notice was 
not given to the mis-en-causc of this ap])eal the judgn cuts of the 
provincial courts so far as they effect them cannot now lie «lis- 
turbed.

Under all the circumstances, however, 1 would reserve to the 
apjiellant the right, notwithstanding his appeals to the Court of 
King’s Bench and to this court, to appeal against the judgment 
of the Sujierior Court in favour of the mis-en-cause, if, after the 
la|w of time that has occurred he can obtain any necessary leave 
to do so, or to take such other steps as he may lie advised to 
protect his interests against their claims.

The resfiondcnt should pay the ap|x*llant’s c<wts of this litiga­
tion throughout.

Brodeur, J.:—This is an action by Weiss, a mortgage creditor, 
to have declared illegal the registration of a builder’s privilege by 
Silverman on the property covered by his mortgage.

The ground invoked by the plaintiff was that Silverman, the 
creditor of the privilege, had abandoned it by an agreement sous 
seing privé. The defendant Silverman denied having ever signed 
such an agreement.

CAN.
8. C.

Silverman.

Aaelii.j.



166 Dominion Law Reports. (47 D.L.R.

CAN. At the trial it was proved that the document in question had
SC. existed but that it had been mislaid or destroyed. However, a
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copy of it had been made by a person in whose custody the docu­
ment had been for a while and that copy has been filed in this
ease.

The Superior Court dismissed the action on the ground that 
the plaintiff had not produced the original writing, and had not 
obtained an admission from the defendant that would constitute 
a commencement de preuve par écrit.

The Court of Appeal, relying on par. 6 of art. 1233 of the Civil 
Code, decided, on the contrary, that proof could have lieen made 
by testimony, since the proof in writing, while 1 icing in ixissession 
of a third party, had been lost and could not be produced. They 
<lisirissed, however, the plaintiff’s action on another ground, viz., 
that the renunciation signed by the defendant Silverman, 
n’était qu’un engagement de la part de l’intimé de ne pas faire inscrire de 
privilège sur la propriété et ne peut avoir d’effet qu'entre les parties et . . . 
que l’ap|>elant n’a pas été partie à la dite promesse de l'intimé et n’a pas 
titre pour s’en prévaloir.

On this appeal we are not concerned with the question of 
admissibility of evidence, since the respondent, in that respect, 
accepts the decision of the Court of King's Bench ; but we have to 
construe the remission in question and find out if the appellant 
could invoke it.

The renunciation reads as follows:—
(Renonciation de privilège contre la propriété de G. Zudick et autres, 

19 octobre 1914.)
Nous, soussignés, entrepreneurs d'ouvrages et fournisseurs de matériaux 

pour les constructions que MM. Joseph Shpretzer, Gershon Zudick, Henry 
Shapiro fait actuellement ériger aux Nos . . . de la rue Outremont sur 
le lot portant le numéro officiel 35, 386, 387, 388, 389, 390 & 391, Paroisse de 
Montréal, déclarons renoncer chacun pour nous à tout privilege legal que nous 
pouvons avoir comme tels sur ces immeubles et consentons qu’ils n’en soient 
jamais affectés ni à ce jour, ni à l’avenir.

That document was signed by several contractors and suppliers 
of materials, amongst whom wras the defendant respondent, 
Silverman.

It would appear rather extraordinary that Silverman con­
tended all along that he had not signed such a document, since 
the copy brought in evidence shews his name appearing amongst 
those who signed. It was contended at bar by his counsel that
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the document lying written in a language with which he was not 
familiar, that might explain the stand he took More the Superior 
Court in his plea and in his evidence.

1 nay have mv doubts as to the gissl faith of the defendant; 
hut it is not necessary to express any views as to that, si net' the 
case does not turn upon that. We have simply to deal with the 
agreement as it has evidently licen written and signed.

Silverman, by that document, undertook to renounce any 
legal privilege which lie could claim on the immovable property 
belonging to the persons for whom he worked, and he agreed that 
that property would never be burdened for the past or for the 
future with such a privilege.

It was a very sweeping engagement which lie took ; no reser­
vation with regard to person or time.

It was not simply a promise that his privilege would not lie 
registered; but he stated formally in the writing he signed that 
he abandoned his privilege.

By art. 2081 of the Civil Code a privilege becomes extinct by 
remission. The creditor of the privilege who gives up Ilia right 
is in the same position as a creditor of an obligation. If the hitter 
releases his debtor from his obligation it lycoiros extinct (art. 
1138 C.C.).

At the time Silverman signori his release he had a right of 
preference as builder upon the additional value given to the. 
immovable by his work done (arts. 2013, 2013b C.C.). He was 
within the delay during which his privilege exist is 1 without regis­
tration. His right was bom and in existence; and he could 
undoubtedly release that right.

That is what he has done by the writing of which we have a 
copy. But it is contended that this document was signisl in 
favour of a certain Bulkis, to whose agent it had lieen handed.

It is in evidence that the document was signed on the occasion 
of a loan which the owners of the property were negotiating with 
that man. But no stipulation is made in the document to the 
effect that Bulkis's mortgage or claim would have priority over 
Silverman's privilege. The document was in general terms; it 
was handed to the debtors themselves and constituted, as far as 
the evidence shews, a release on the part of the creditor of the 
privilege in favour of his debtors, since he was asked by the latter 
to sign such a release.
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It is contended, however, that the appellant cannot take 
advantage of that instruiront if we apply the rule res inter alioft 
acta.

By art. 1023 of the Civil Code, contracts have effect only 
between the contracting parties. They cannot affect third persons 
except in certain cases; and amongst those aie the right of the 
creditors to exercise actions of their debtors, when to their prej­
udice they neglect to do so (art. 1031 C.C.).

In this case the owners of the property on which the privilege 
has lieen registered should have taken the necessary proceedings 
to set aside that privilege and strike out its registration; but as 
they have failed to do so, Weiss, as one of their creditors, can 
proceed to exercise that right. I am, therefore, of opinion that 
Silverman, having given a release of his privilege, is now without 
any right to claim that such a privilege now exists; and, as far as 
he is concerned, the appeal should lx1 allowed.

Weiss, however, by his action not only asks that Silverman's 
privilege be set aside but that the transfer which he made to 
third parties of a part of the sum covered by it, vie., Gumey- 
Massey & Co., Max Brucker and J. Watterson & Co., 1» declared 
illegal, null and void in so far as the property in question or the 
proceeds of sale thereof are concerned and that those transfers lie 
radiated.

The plaintiff Weiss has summoned those third jmrties as mis- 
en-cautte. They filed appearances but did not file any plea. They 
were given notice of inscription when the case was heard on the 
merits. The plaintiff's action having been dismissed, inscription 
in appeal was then made by Weiss; but he did not give notice 
thereof to those third parties, and the judgment of the Superior 
Court having been confirmed no notice of appeal to the Supreme 
Court was given to them and the defendant Silverman was the 
only one served with those notices of appeal.

It is contended by the respondent that the renunciation made 
by the transferor Silverman cannot affect the rights of the regis­
tered transferees; and he invokes art. 2127 of the Civil Code, 
according to which where there are successive transfers by the 
same person of the same privileged claim the rights of the trans­
ferees are governed not by priority of transfer but by priority of 
registration.
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I am unable to agree with the respondent’s contention. If 
the issue was lietween different transferees of Silverman, art. 
2127 C.C. would apply. If Silverman had transferred that 
privilege to A., who had not registered his deed, and later on to
B. , who had his deed registered in due time, of course the latter 
would have a lietter claim than A. That is the case provided for 
in art. 2127 C.C. But this is not the present case. It is not a 
matter of dispute lietween transferees and transferees. It is the 
case of a privilege that has lieen abandoned by the creditor and 
which has lieen extinguished. The registration which Silverman 
made in order to revive that privilege was of no effect and he 
could not transfer to the mis-en-caune greater rights than he 
possessed. Aubry & Rau, vol. 3, 4th ed., p. 287.

Our registration laws protect in a certain measure the creditors 
of registered rights. For examp e, the real rights subject to 
registration take effect from the moment of their registration 
against creditors whose rights have lieen registered sulwequently 
(art. 2083 C.C.).

There is a preference which results from the prior registration 
of the deed of a conveyance of an immovable lietween purchasers 
who derive their respective titles from the same |x‘rson (arts. 2089, 
2098 C.C.). In those cases the ordinary principles applied to 
obligations and contracts do not avail (arts. 1472-1480-1025-1027
C. C.).

But in this case the registration of the privilege was made on 
a property, of which Zudick and his associates were open owners, 
without their consent and likely without their knowledge. Silver- 
man, in registering that privilege which he had abandoned, could 
not give to his transferees any rights which he did not possess 
himself (art. 2088 C.C.).

The Court of King's Bench, in a case of Longpn v. Valade 
(1880), 1 D.C.A. 15, decided that:—

L’enregistrement d’un acte résilié entre les parties ne peut faire revivre 
cet acte lors même que l'acte de résiliation n'aurait pas été enregistré.

In a case of Stuart v. Bowman (1853), 3 L.C.R. 309, it was 
decided also that:—
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L’enregistrement ne valide pas un titre nul à l’encontre des droits du 
véritable propriétaire.

We may say in conclusion on that question of registration that 
the cessionnaires had no more rights on Zudick’s property than
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Silverman himself. His renunciation of his privilege has extin­
guished it and it could not l>e revived by registration.

The respondent, in a supplementary factum, now urges that 
the conclusions of the action concerning the transfers and their 
registration could not be granted because no notice of appeal was 
given to the transferees mix-en-cause, and that there is rex judicata 
as to that paît of those conclusions.

That contention is a forcible one, but the respondent i; not the 
proper party to raise it. It should lie raised by the mix-en-cauxe 
then selves. They are the only persons entitled to raise the issue 
of rex judicata.

Besides, the evidence of record does not shew that the alleged 
transfers were duly made and served upon the debtors. In law 
the transferees have no possession available against third persons 
until signification of the deed of transfer and of the certificate of 
registration has been made to the debtors (arts. 1575-2127 C.C.).

There has been, since one of those transfers was made, an 
abandonment of property by the debtor and a curator has l>een 
appointed. In the case of the two other transfers, they have l>een 
made since the cession de biens has taken place. It may be that 
those transfers have lx*en regularly served upon the debtor, but 
the evidence does not shew' it. Some further facts and arguments 
could be brought up by the transferees on subsequent proceedings 
which could affect the rights of the plaintiff. But taking the record 
as it is, the pleadings as they have been made, I think that the 
plaintiff should succeed and obtain all his conclusions.

I may quote on that point the following authorities which shew 
that the judgment which has decided that a claim has been extin­
guished may be opposed to the transferee if that judgment has 
been n udered before the notification of the transfer. Aubry & 
Rau, vol. 8, p. 373; Demolombe, vol. 30, no. 351; Lacoste, Chose 
Jugée, no. 485; Dalloz, 1855, 1-281; Dalloz, 1858-1-236.

In the present case it does not appear that the transfers have 
been served upon the debtors. The mis-en-cause had registered 
their transfers, but the necessary notice has not lieen made and 
they have no possession available against the debtors or their 
ayant cause.

I come to the conclusion that the appeal should lie allowed as 
to all the rights and interests of the respondent Silverman in
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question in this action, without prejudice to the rights of the 
transferees, the mis-en-cauae, if any, under the judgn cut of the 
Superior Court, and to whatever rights against them the appellant 
may have if any. Costs throughout to the appellant against the 
respondent Silverman.

Mignavlt, J.:—With no little hesitation I have con e to the 
conclusion that, as against the respondent Silverman, the appellant 
can rely on the unconditional renunciation to privilege made by 
Silverman on October 19, 1914. It is true that this renunciation 
was obtained by J. A. Parent, notary, acting for one (i. Bulkis, 
who on the same day made a loan of SI 1,000 to Gershon Zudick, 
Joseph Shpretzer and Henry Shapiro, the owners of the building 
on which Silverman had acquired a builder’s privilege. But this 
renunciation is absolute and unqualified. The document signed 
by Silverman says:—

Nous, soussignés, entrepreneurs d’ouvrages et fournisseurs de matériaux 
pour les constructions que M. Joseph Shpretzer, (îershon Zudick, Henry 
Shapiro, fait actuellement ériger aux Nos ... de la rue Outremont sur 
le lot portant le numéro officiel 35, 386, 387, 388, 389, 390 et 391, Paroisse de 
Montréal, déclarons renoncer chacun pour nous à tout privilège légal (pie 
nous pouvons avoir comme tels sur ces immeubles et consentons qu’ils n’en 
soient jamais affectés ni à ce jour, ni à l'avenir.
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1 would further add that, even construing this document as it 
was construed by the Court of King's Bench, this was it deliberate 
renunciation in favour of Bulkis, n hypothecary creditor, and Bulkis 
could not avail himself of this renunciation without the appellant, 
an anterior hypothecary creditor, getting the full benefit of it. 
Bulkis was exan ined as a witness but seemed singularly indifferent 
to the fact that he had lent $11,000 on the property and that he 
had a vital interest in having the builders and furnishers of 
materials renounce their privilege. Notwithstanding this he says 
that he got a paper from the notary containing some signatures, 
but never read it and finally list it. This is one of the peculiarities 
of this rather remarkable case. I feel convinced, however, that, 
unless Bulkis has been promised security otherw ise, he would act 
according to his interests, and then the appellant would have the 
full benefit of Silverman’s renunciation.

On November 26, 1914, a little more than a month after signing 
this renunciation, the respondent Silverman registered a claim 
against the property for $7,375. Of this amount he transferred,
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on February 5, 1915, the sum of $2,571 to one Max Brucker, and, 
on April 9, 1915, he also transferred $2,429.77 to Gumey-Maeeey 
& Co. Ltd., and $1,688.45 to J. Watterson & Co. Ltd., so that he 
is now creditor only for the sum of $665.78. The appellant alleges 
that these transfers were registered, but does not pretend that the 
transferees did not comply with the requirements of art. 2127 C.C. 
as to the signification of the transfers.

In February, 1915, Zudick, Shpretzer and Shapiro made an 
abandonment of their property for the lie ne fit of their creditors 
and the property in question was sold at the instance of the 
curator, and after collocating several privileged claims, there 
remained in the hands of the pmthonotarv the sum of $30,388.13, 
which was insufficient to pay the hypothecs and the builders’ 
privileges so that the prothonotary reported that a “ventilation” 
would lie necessary to determine the value of the improvements.

On February 15, 1917, the appellant took this action against 
Silverman, and made the above mentioned transferees parties to 
his action as mi 8-in-cause. He asks that the privilege lie declared 
null and void, and also that the transfers be annulled in so far as 
the said property or the proceeds of sale thereof are concerned, 
that the prothonotary be ordered not to collocate the res]xindent 
and his transferees as privileged creditors, and that the transfers 
be radiated, cancelled and struck from the certificate of search.

The respondent Silverman contested the action, denying that 
he had signed the renunciation. The transferees appeared by 
attorney, but did not plead to the action, and were foreclosed. 
The judgment was rendered in the Superior Court on the inscrip­
tion of the plaintiff against Silverman and on his inscription ex 
parte against the transferees.

Silverman having, as a witness, denied that he had signed the 
renunciation, the Superior Court refused to allow the plaintiff to 
make secondary proof of the renunciation and also decided ad­
versely to the contentions of the plaintiff who pretended that the 
privilege was null for want of compliance with the necessary 
formalities. The action was dismissed with costs.

The plaintiff appealed to the Court of King's Bench, and the 
latter court, while deciding that the renunciation was legally 
proved, came to the conclusion that, as regards the appellant, it 
was res inter alios acta (art. 1023 C.C.). Carroll, J., was of the
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opinion that the appellant could avail himself of the renunciation, 
but that it could not affect the transferees, who were protected by 
art. 2127 C.C., and could not lose their rights by reason of a 
renunciation which hail received no publicity.

I agree that the renunciation of the respondent Silverman was 
legally proved. Undoubtedly Silverman, notwithstanding his 
denial, signed it, and liis counsel very properly abandoned, at the 
hearing liefore this court, the plea that his client had not signed 
the document. I have also come to the conclusion, as stated 
aliove, that the appellant can claim the benefit of the renunciation 
as regards Silverman. Whether he ran set it up against the trans­
ferees is, however, another question.

After the argument, an examination of the record in the court 
below disclosed the fact that although the transferees hail licen 
made parties to the suit in the Superior Court and hail appeared 
by counsel, the api>ellant had not given them notice of his inscrip­
tion in appeal to the Court of King's Bench (art. 1213 C.C.P.), 
nor did he give them notice of his petition for leave to appeal to 
this court, so that the transferees were not parties to the appeal, 
and the question might arise whether they were not protected by 
the judgment of the Superior Court which disn issed the appel­
lant's action, not only with regard to Silverman, but also with 
respect to the transferees of the greater part of the claim he had 
registered against the property.

The attention of the solicitors of the appellant and of the 
respondent Silverman was called to this fact, and they were given 
the opportunity of filing supplementary factures if they desired. 
They have done so.

The respondent Silverman, in his supplementary factum, sub­
mits that the judgment of the Superior Court is now res judicata 
and, therefore, conclusive in favour of the transferees. He has, 
however, no right to make this plea on behalf of the latter.

The appellant, on the other hand, has filed a supplementary 
factum in which he takes several grounds, which I will briefly 
summarize. (1) The appellant claims that by appearing by 
counsel in the Superior Court, and failing to plead to the action 
the transferees tacitly shewed that they intended to subnut them­
selves to justice and to acquiesce in the final judgment to lie 
rendered upon the issues between the appellant and the respond-
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taken the transfer as a pledge* and were subrogated in Silvermans 
rights, so that Silverman, l>eing the warrantor of the transfers he 
he had made* to them, could plead in their name.

I think the first ground urged by the ap]M*llant is not a sufficient 
answer to the objection that the transferees should have lx*en made 
parties to the appeal taken by the appellant. (Granting that the 
transferees, who had appeared in the Superior Court, but did not 
plead to the action, tacitly shewed that they intended to submit 
then selves to justice and to acquiesce in the final judgment—and 
I do not consider that this was an acquiescence in any judgment 
that might lie rendered in another court ujxm the issues between 
the appellant and Silverman—I am of the opinion that they were 
entitled to notice of any inscription for proof and hearing in the 
Superior Court (art. 418 C.C.P.), as well as of any inscription in 
apjx*al from the judgment. They received notice of the inscription 
in the Superior Court but not of the inscription in appeal. Most 
certainly the appellant could, after the first judgment, abandon, 
the conclusions he had taken against the transferees and limit the 
ap]H*al to the respondent Silverman, and how could he more 
effectively shew his intention to do so than by giving notice of 
apjx*al to Silverman alone?

The second answer of the apjiellant is on its face more serious, 
and he undoubtedly cites in his supplementary factum very 
weighty authorities to shew that in the case of an indivisible 
obligation, legal proceedings or appeals taken by or against one 
of several creditors or debtors are effective as to the latter.

Rut on due consideration, I have come to the conclusion that, 
in view of the circumstances of this case, the answer of the appel­
lant does not disjxise of the objection.

In the first place, the appellant did not, before the Superior 
Court, conduct his action against Silverman as representing in any 
way his transferees, but he made the latter parties to his action, 
thereby separating their case from that of Silverman, and giving 
them the opportunity of contesting the action separately. The
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fact that they did not n uke a separate defence does not alter their CAN-
status in the action, and they were undoubtedly entitled to lie 8. C.
heard on an ap|iea] from the judgment, which judgment dismissed
the appellant’s action, not only as to his demand against Silverman, 1

' Silverman.
but also as to the conclusions taken by him against the transferees. -----

In the second place, I am of the opinion that the appellant r
n isapplies the rules concerning indivisible obligations.

There is no doubt that a privilege is indivisible, but all the 
authors hold that this indivisibility, as well as the indivisibility of 
the contract of hypothec, is not of the essence of the contract, but 
exists by virtue of the will of the parties. It is without effect on 
the obligation itself, of which the privilege or hypothec is merely 
the accessory, and if the claim guaranteed by the privilege or 
hypothec lie divisible, as this claim is divisible, it is not made 
indivisible liecause an indivisible security has been given. So, in 
my opinion, Silverman cannot in any way represent his trans­
ferees.

Moreover, the indivisibility of the privilege or of the hypothec 
exists in favour of the creditor and cannot lie turn'd against him.

See Guillouard, Privilèges et Hypothèques, vol. 2, nos. 637 and 
638; Laurent, vol. 30, nos. 175, 177, 178; Baudry-Lacantinerie,
Privilèges et Hypothèques, vol. 2, no. tMX); Paul Pont, Privilèges 
et Hypothèques, vol. 1, nos. 331 et seq.; Cassation, ttth November,
1847, Dalloz, 48, 1. 40.

The third answer of the appellant seems to me clearly un­
founded. There is no proceeding here of the nature of an action 
in warranty. And assuming that Silverman is obliged to war. ant 
the transfers he has made, this mere fact would not, in my opinion 
permit the appellant, after impleading the transferees in the first 
court, to entirely ignore them in his appeal to a higher court.

I think, therefore, under the very special circumstances of this 
case, that effect should lx* given to Silverman’s renunciation 
merely in so far as his interest is concerned, to wit, the sum of 
8665.78. There would lie a very serious question whether the 
unregistered renunciation could lx* opi>osed to the registered trans­
ferts. It is, however, not necessary to decide this question 
inasn uch as the transferees are no longer parties to those pro­
ceedings. It is also unnecessary to decide the objections made 
by the appellant as to Silverman's privilege, for the renunciation
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puts an end to it in so far as his interest is concerned, and as 
regards the transferees, the latter are not liefore this court, so I 
would not feel justified, even were I of the opinion that the appel­
lant’s objections are well taken—and I express no opinion on this 
point—in passing upon the validity of any privilege belonging to 
the transferees.

I would allow the appeal in so far as the interest of the respond­
ent Silverman in this claim is concerned, without prejudice to any 
rights the transferees may have acquired under the judgment of 
the Superior Court, and to whatever rights against them the 
appellant may have, if any.

The appellant should have his costs throughout against the 
respondent Silverman. Appeal allowed.

ONT. STOTHERS v. TORONTO GENERAL TRUSTS Co.
S. C. Ontario Supreme Court, Appellate Division. Meredith, C.J.O., Maclaren, Magee, 

Hodgins and Ferguson, JJ.A. December tO, 1918.

Trusts (8IIB—56)—Accounting—Action for—Rules (Ont.) 938 et seq.— 
Notice of motion—Waiver of by person to be served—Rights 
of guarantors.

A railway company issued bonds secured on its railway to the amount 
of $400,000, these bonds were guaranteed by four municipal corporations, 
and bonds to the further amount of $200,000 not so guaranteed.

By-laws guaranteeing these bonds are set out in schedules to the Act 
8 Edw. VII. ch. 135 (Ont.), and each of them contains a provision that, 
prior to the execution of the guarantee, the company shall execute and 
deliver to a trustee, to be agreed on by the company and the corporation, 
a mortgage on the property, assets, rents, and revenues of the unpany, 
present or future, or both, which should secure and provide for the pay­
ment of the principal and interest upon the bonds and for t1 repayment 
to the corporation of all moneys which may be paid by it ■ the guaran­
teed bonds pro ratA with the other bonds to be issued I ie company, 
under the authority of its Act of incorporation and the udments to it.

The by-laws also provide that all moneys, proceeds m i he sale or pledge 
of any of the guaranteed bonds, shall be paid to the trustee, or the bonds 
themselves be deposited with the trustee, and shall be applicable only for 
the purposes of the railway pro ratA with the proceeds of the sale or 
pledge of the other bonds, and shall be paid out by the trustee only as 
it receives progress certificates, and that no amount shall be paid out 
except to the extent of the “face value” of the certificates, which were 
to be issued for amounts from time to time not exceeding 90 per cent, of 
such services and materials as should be certified to by the engineer 
appointed to inspect the works, and pro ratA as before mentioned, and that 
the balance should be paid out only after the completion of the railway 
and its opening, as authorised by the Ontario Railway and Municipal 
Board in accordance with the provisions of sec. 163 of the Ontario Rail­
way and Municipal Board Act, 1906.

By the judgment in appeal the respondent was ordered to deliver to 
the appellant Stothers the 20 unguaranteed bonds and to pay to him the 
two sums of $30.06 and $317.96, afterwards mentioned ; and subject to 
that direction, the action was dismissed.
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The mortgage securing the bonds bears date the 1st day of May, 1908, 
and it was confirmed by 9 Edw. VII. ch. 139 (Ont.), and is set out in a 
schedule to the Act. The parties to the mortgage are the company and 
the res|>ondent, which had been named as the trustee. By a clause num­
bered 3, it is provided that :—“As to certain of the bonds hereby secured, 
which have been or may hereafter be guaranteed by certain munici­
palities in the said counties or some of them, it is hereby stipulated and 
agreed, for the purpose of securing the said municipalities, as follows:— 
All moneys, proceeds of the sale or pledge of any of the said bonds so 
guaranteed, shall be paid to the said trustee, or the said bonds themselves 
shall be de|xisited with the said trustee, and shall be applicable only for 
the purjKises of the said railway pro raid with the proceeds of the sale or 
pledge of the other bonds issued as aforesaid, and shall be paid out by the 
said trustee only as it receives progress certificates, and no amount shall 
be paid thereout except to the extent of the face value of such progress 
certificates, which are to be issued for amounts from time to time not 
exceeding 90 per cent, of such services or materials as arc certified to by 
the engineer appointed to insect the said works, and pro raid as afore­
said: and the balance shall be paid out only after the completion of the 
said railway and the opening of the same (or the section thereof in res|>eet 
of which such progress certificates have been issued) authorized by the 
Ontario Railway and Municipal Board, in accordance with the provisions 
of section 163 of the Ontario Railway Act, 1906. Any delixery of bonds 
to be made by the trustee to the company hereunder shall lie sufficiently 
made by delivery thereof to the president or secretary of the company.'’

The mortgage also proxides that “the trustee shall not be resiionsible 
for any error or mistake made by it in good faith”; and that “the trusts 
created by this instrument are accepted upon the express conditions that 
the said trustee shall not incur any liability or resismsibility whatever in 
consequence ... nor for any other account, matter or thing other 
than the wilful breach of the party of the second part hereto” (the 
trustee) “of the trusts hereby created."

The guaranteed bonds were delivered to the trustee, and were disposed 
of by it, and the sum of $384,000 was realized from the sale of them.

The whole proceeds of the sale, except $30.06, were paid out by the 
trustee to the company on progress certificates signed by its cliief engi-

ONT.

sTâ
Stothers

Toronto 
General 

Trusts Co.

The certificates were accompanied by a statutory declaration of the 
chief engineer, and a certificate of the secretary of the railway company, 
as to the number of miles of railway under contract to be constructed, 
and a letter from the president of the company.

Payments were made from time to time on these certificates to the 
railway company, all having been made only to the extent of 90 jier cent, 
of the “face value” of the certificates, and there then remained in the 
respondent's hands the $30.06.

The trustee acted upon the view that in these circumstances the rail­
way company was entitled to receive 66| lier cent, of the money in the 
trustee’s nands—that is, the proportion which the amount of the guar­
anteed bonds ($400,000) bore to the amount of all the bonds that had 
been issued ($600,000).

Ninety per cent, of the “face value" of the progress certificates which 
were issued by the chief engineer exceeded $400,000; and a question arose 
as to whether the railway company was entitled to be paid the whole of 
the money in the hands of the trustee, although it would exhaust the 10 
per cent., which was to be paid over only after the completion of the 
railway and the opening of it as provided by the mortgage-deed.

The trustee was unwilling to accept that view of the railway company’s 
right, and it was decided to have the question determined by the court.

Accordingly a motion was made under the originating notice provisions 
of the rules for that purpose.
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No notice of the motion has been found, and it is said that none was 
served. It appears that counsel for the railway company and for the 
trustee and counsel for the amiellant the Corporation of the Township 
of Ashfield, went before Middleton. J. and a motion was made to him 
to determine the rights of the parties as to matters in dispute between 
them, including the propriety of the respondent’s action in making 
the payments it had made. The motion was made on the 31st March, 
1911, and an order was then made that the Corjioration of the 
Township of Ashfield represent all the municii>al cor|>orutions interested 
for the punaises of the motion. The motion came on to be heard on the 
13th day of April, 1911, when the same counsel ap|>earcd, and the matters 
in controversy were argued. After the argument in court, a written 
argument was put in by the solicitor for the Corporation of the Township 
of Goderich, and was considered by Middleton, J.; and, after the 
delivery of a considered judgment by him, an order giving effect to 
Ids conclusion was made, which bears date the 13th day of April, 1911, 
and which was duly passed and entered. (See Re Ontario and West Shore 
K.W. Co., 2 O W N. 104).

By this order it is declared and adjudged that:—
“Upon the Toronto General Trusts Corporation, trustee under the 

said mortgage, receiving from time to time progress certificates of the 
chief engineer of the said railway company, in the form filed herein, 
certifying to 90 per cent, of the value ot services and materials done or 
supplied in the construction of the said railway to the date of such cer­
tificates, it is the duty of the said the Toronto General Trusts Conjura­
tion, in every such case, to pay to the said railway company out of the 
moneys in its hands, proceeds of the sale of the guaranteed bonds in the 
third paragraph of the said mortgage mentioned, two-thirds of the said 
IK) per cent, set out in such program certificates so issued and delivered 
to the said cor|x>ration, and that it is the duty of the said the Toronto 
General Trusts Corporation to make payments from time to time, not­
withstanding that tnc said moneys in its hands, proceeds of the sale of 
the said guaranteed bonds, may, by payments made in accordance with 
such certificates, be wholly exhausted before the completion and opening 
of the said line of railway; and that all payments heretofore made by the 
said the Toronto General Trusts Corporation to the extent of two-thirds 
of 90 |K>r cent, of the amount set out in the certificates of the said engi­
neer, issued and delivered to it, have been properly made by the said the 
Toronto General Trusts Corporation in accordance with the terms of the 
said mortgage"; and it was so ordered and adjudged, and it was ordered

“That the said Toronto General Trusts Corporation do make payment 
accordingly out of the said proceeds and to the extent only of the said 
proceeds in its hands from time to time.”

The respondent acted ui>on this order, and, in accordance with its pro­
visions, paid over to the railway company the whole of the money which 
had come to its hands except the small balance mentioned and $317.90 
payable to the company as interest on moneys in the hands of the trustee. 
The assets of the company were vested in the plaintiff as trustee of the 
four guaranteeing corporations by 3 Geo. V. c. 135 (Ont.).

The action was brought by the trustee for the guaranteeing corpora­
tions against the trustee for an account and for other relief.

Ht Id, that service of a notice of motion was not essential to give juris­
diction to the court to deal with the case presented under Ontario rules 
93K et scq.

If the person who is the person to he served under rule 938 is willing 
to waive that formality and to po before the court, in order that the 
motion may be made and dealt with, that course may properly be taken. 
Rule 940 provides that the judge may direct such other jiersons to be 
served as may seem just. The parties were properly Indore the court, 
and it was for the court to decide whether any other person ought to be
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The matter in controversy came within clause (A) of rule 938 (Ont.). 
The only right which the corporations had against the respondent was 
as cestui* que iru*t under the mortgage deed. There was no contractual 
relation between them and the ros|>ondent, any contract there was, was 
with the railway company, but when the bonds or the proceeds of them 
were handed over to the respondent they became impressed with the 
trust which is declared by the mortgage-deed as to the application of 
them by the respondent.

The order was a vain! order and binding on all the corporations and 
their claims failed except as to the two small sums admitted to be in the 
trustees’ hands.

Appeal from a judgment of Sutherland, J. on an action 
by Thomas S to there, in whom the assets of the Ontario West 
Shore Railway Company were vested by statute, and the 
Municipal Corporations of the Town of Goderich, the Town of 
Kincardine, the Township of Ashfield, and the Township of 
Huron, for an account of the moneys received and paid out by 
the defendant trust corporation in connection with the railway, 
and for payment to the plaintiffs of any money improperly paid 
out, and for interest, and for delivery up of bonds. Affirmed.

The judgment appealed from is as follows:—In and prior to 
the year 1908, one John W. Moyes promoted a line of railway I >et ween 
the towns of Goderich and Kincardine through the townships of 
Ashfield and Huron, and applied to all four of the said munici­
palities for financial assistance, which they agreed to furnish by 
guaranteeing the payment of certain bonds issued by the railway 
company to the extent of $400,000, and the said bonds were so 
issued by the company and guaranteed by the municipalities.

Additional bonds not guaranteed by the municipalities were 
issued to the extent of $200,000. Under an agreement between 
the railway company and the municipalities, the bonds were to 
be secured by a mortgage to a trustee on the roadbed and assets 
of the railway company, and the defendant corporation was 
appointed and accepted the position of trustee, the mortgage 
bring executed to it by the railway company on the 1st May, 
1908.

The by-laws passed by the municipalities and the agreements 
between them and the railway company are set out in (1908) 8 
Edw. VII. ch. 135, intituled an Act respecting the Ontario West 
Shore Electric Railway Company.
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By (1006) 6 Edw. VII. ch. 113, the time for the commence­
ment of the said railway had l>een extended.

By (1000) 0 Edw. VII. eh. 130, the name of the company 
was changed to the Ontario West Shore Railway Company, and 
the n ortgagc-deed was approved and confirmed and the lxmds 
authorised to l>e issued as therein mentioned declared to lie valid 
and binding, and a copy of the said mortgage is set out in schedule 
A to the Act.

Clause 3 of the respective by-laws of the plaintiff municipal 
corporations is as follows:—

“As a condition of executing the said guarantee all moneys, 
proceeds of the ile oi pledge of any of the said lionds or deben­
tures to lie gua .anteed by virtue of the by-law, shall be paid to 
the said trustee, or the bonds themselves shall lie deposited with 
the said trustee, and shall !>e applicable only for the purposes of 
the said railway pro raid with the proceeds of the sale or pledge 
of the other bonds so to be issued as aforesaid, and shall be paid 
out by the said trustee only as he receives progress certificates, 
and no amount shall be paid thereout except to the extent of the 
face value of such progress certificates, which are to lie issued for 
amounts from tin e to time, not exceeding 90 per cent, of such 
services or materials as are certified by the engineer appointed to 
inspect the said works and pro ratâ as aforesaid, and the balance 
shall be paid out only after the completion of the said railway and 
the opening of the san e authorised by the Ontario Railway and 
Municipal Board, in accordance with the provisions of section 
163 of the Ontario Railway and Municipal Board Act, 1906.”

And by clause 14 of the mortgage given by the railway com­
pany to the defendant, it is covenanted and agreed “that the 
trusts created by this instrument are accepted upon the express 
conditions that the said trustee shall not incur any liability or 
responsibility whatever in consequence of permitting or suffering 
the party of the first part to retain or lie in possession of the estate 
and premises hereby mortgaged, or agreed or intended so to be; 
nor shall said trustee be liable for any depreciation or deteriora­
tion, loss or injury which may be done or occur to the premises 
herein mortgaged nor for any other account, matter, or thing 
other than the wilful breach of the party of the second part hereto 
of the trusts hereby created.”



47 D.L.R.] Dominion Law Reports. 181

Other clauses are as follows:—
“The trustee shall not he responsible for any error or mistake 

made by it in good faith. The trustee shall not l>e compelled to 
take any action ns trustee under this mortgage unless first properly 
indemnified to its full satisfaction, nor shall it he chargeable with 
notice of any default on the part of the company except upon 
delivery to it of a distinct notification in writing of such default 
by some person or persons interested in the trust whose interest, 
if the trustee shall require, must be proved to the reasonable 
satisfaction of the trustee.

“In case at any time it shall l>e necessary and proper for the 
trustee to make any investigation respecting any fact or facts 
preparatory to taking or refraining from taking any action, or 
doing or not doing anything as such trustee, the certificate of the 
company under its corporate seal attested by the signature of its 
president or secretary or the affidavit or statutory declaration of 
one or more directors shall lie conclusive evidence of such facts 
to protect the trustee in any action or position that it may take 
or assume by reason of the supposed existence of such facts.

“The trustee shall be protected in acting upon any resolu­
tion, notice, request, consent, certificate, affidavit, declaration, 
voucher, bond or other paper or document lielieved by it to be 
genuine and to have been passed or signed by the proper party.”

The plaintiffs allege in their statement of claim as follows.—
“(3) Vnder the agreement l>etween said railway company 

and said municipalities all said bonds were to l>e secured by a 
mortgage to a trustee on the roadl>ed and all assets of said railway 
company as in said mortgage mentioned, and the defendant 
was appointed and accepted the position of trustee, and on or 
alx)ut the 1st day of May, A.ID. 1908, such mortgage was executed 
by said railway company to said defendant, to which said mortgage 
plaintiffs crave leave to refer on the trial hereof.

“(4) Under the terms and conditions of said agreement 
between said railway company and said municipalities and of the 
by-laws passed by the plaintiff municipalities, the said bonds 
were to be issued by said trustee only upon the filing with said 
trustee of a certificate of the secretary of said railway (verified 
by affidavit or declaration of the president thereof) shewing the 
number of miles of single track constructed or under contract to
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be constructed, and upon the filing of such certificate the trustee 
was authorised to issue bonds to the extent of $15,000 per mile of 
single track covered by such certificate.

“(5) That all moneys realised from the sale or pledge of all 
said bonds so guaranteed by said municipalities were to l>e paid 
to said trustee and were to l>e payable by it only for the purposes 
of said railway and pro raid with the proceeds of the sale of the 
other Ixmds issued as aforesaid and upon progress certificates 
which were to be issued from time to time for 90 per cent, of such 
services or materials as were certified to by the engineer appointed 
to inspect the said works, and pro raid as aforesaid.

“ (5a) The balance of 10 per cent, over and above the 90 
per cent, referred to in the preceding paragraph was, according 
to the provisions of the said by-laws, payable only after the 
completion of the said railway and the opening of the same as 
authorised by the Ontario Railway and Municipal Board in 
accordance with the provisions of section 163 of the Ontario 
Railway Act, 1906. The said railway was not completed nor 
was the opening of same authorised by said Board, and said 10 
per cent, was not payable, yet, in breach of its duty as said trus­
tee, the defendant improperly paid out the said 10 per cent., ami 
is, the plaintiffs contend, now liable to make good the same.

“(6) That bonds to the amount of $15,000 per mile, aggre­
gating $600,000, were issued and certified by said defendant 
under the provisions of said trust mortgage, and $400,000 of said 
bonds so guaranteed by said municipalities were sold for $384,000, 
which amount was paid to and received by said defendant under 
the trusts aforesaid.

“(7) That no part of said railway was constructed, and no 
contract for the construction thereof was entered into, and no 
proper or legal certificate was obtained by the defendant, as 
required by said trust mortgage, before such bonds were issued 
or certified by said defendant, and said defendant wrongfully 
and improperly issued said bonds.

“(8) That said moneys so received from the sale of said 
bonds were wrongfully and illegally paid out by said defendant 
without obtaining the certificate of the engineer, as required by 
said by-law’s.
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“(9) The defendant as such trustee was to pay out the pro­
ceeds of said guaranteed bonds so sold only for services and 
materials furnished in such construction work, and pro ratâ with 
payments made therefor by the railway company, and it was the 
duty of the defendant as such trustee to see that such proceeds 
were so applied and in that proportion; but the defendant, in 
neglect of its said duty, paid out the whole of the proceeds of 
said guaranteed Ixmds without seeing that the proportionate 
part was paid by said railway company, and said railway company 
paid nothing on account of the cost of such services and materials, 
but the whole cost thereof was paid from said guaranteed Ixmds.

“(10) Upon the sale of said guaranteed bonds the proceeds 
thereof, $384,000, were paid to said defendant and deposited with 
it, and said defendant agreed to allow interest on any portion of 
said moneys while on deixisit with it.

“(11) The interest on said moneys as aforesaid deposited 
amounted to alxmt the sum of $18,000, which sum was allowed 
by said defendant, but the defendant wrongfully and illegally 
paid away the whole amount of said interest.”

On the 7th April, 1908, the Ontario West Shore Electric 
Railway Company passed a resolution to the effect that the 
appointment by it “of an engineer to inspect the works of the 
company and to issue progress certificates in respect of services 
and materials done and provided from time to time for and in the 
construction of the company's line of railway be left to the presi­
dent of the company, and that the president of the company is 
hereby authorised to make the said appointment;" and on the 
18th July, 1908, under his hand as president and the seal of the 
company, John W. Moyes issued a written certificate, to which 
was attached a copy of the said resolution, to the effect that, in 
pursuance thereof, he, “as president of the said com|)any, appointed 
Vaughan M. Roberts engineer for the said purposes, and the said 
Vaughan M. liol>erts has accepted the said appointment and 
undertaken the duties thereof and is now acting thereunder.”

On the 20th July the railway company delivered to the de­
fendant a certified copy of a resolution of the directors of the 
company authorising the president to sell and dispose of the 
guaranteed bonds at a price not lower than 95 cents on the dollar.

On the 17th April following, Vaughan M. Roberts submitted
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a proposition in writing to John W. Moyee, the president of the 
8. C. company, as follows:—

I hereby agree to make all surveys, plans, and profiles of theStothers
».

Toronto
Ontario West Shore Electric Railway, from Goderich to

Oenehal Kincardine, in accordance with the provisions of the Ontario
Trusts Co. Railway Act, and to lay out all work ahead of construction for

87.50 per day, exclusive of all expenses contingent upon the work, 
such as livery when necessary, stakes, personal expenses away 
from home, wages, and expenses of staff, drafting material, note­
books, Ac., all original plans, field-notes, Ac., to lie the property 
of the Ontario West Shore Electric Railway Company.”

The work of construction proceeded under the supervision of 
Roberts, and from time to time he issued progress certificates. 
The form at first proposed to lie used by Moyee and Roberts, 
on being submitted to the defendant company, was referred by 
it to its solicitor, who revised the form of the progress certificates, 
and as so revised the certificates were thereafter issued by Roberts 
in the following form:—

“I, V. M. Roberts, Chief Engineer of the Ontario West Shore 
Electric Railway Company, hereby certify that for and in the 
construction of the line of railway of the above company from 
Goderich to Kincardine the materials and services already pro­
vided and done are—

90 per cent, thereof amounts to
Deduct amount previously certified 
Balance for which this certificate is given 

“And I certify that the said company has fulfilled the terms and 
conditions necessary to be fulfilled under by-law No. 49, 1907, 
of the Town of Goderich, by-law No. 532 of the Town of Kin­
cardine, by-law No. 371, 1907, of the Township of Huron, and 
by-law No. VIII. of the Township of Ashfield, to entitle the said 
company to receive from the Toronto General Trusts Corporation 
the said sum of 8------

(Signed)
“Chief Engineer.”

On the 10th July, 1908, Roberts made a statutory declaration 
as follows:—

“That I am the Chief Engineer of the Ontario West Shore 
Electric Railway ; that surveys have been made under my direc-
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tion and supervision of that portion of the said railway lying 
between and including the towns of Goderich and Kincardine, 
and I find and report that the length of track between the two 
said towns, including branches and that portion of the said railway 
within the said towns, is forty miles (40) and two-tenths (A) of 
a mile.”

On the 20th July, 1908, H. J. A. McKeown, a solicitor practising 
at the town of Goderich, and acting as secretary of the Ontario 
West Shore Electric Railway ( Company, issued a certificate under the 
seal of the company to the following effect, “ that the number of miles 
of single track of the line of railway of the Ontario West Shore 
Electric Railway constructed or under contract to be constructed,
1 icing the line from Goderich to Kincardine, is a fraction over 40 
miles.” And Moyes, as president, made a statutory declaration, 
to which the said certificate was attached, stating “that 
attached hereto is the certificate of the secretary of the Ontario 
West Shore Electric Railway Company, that the number of miles 
of single track of the said company's line of railway constructed 
or under contract to be constructed, l>eing the line from Goderich 
to Kincardine, is a fraction over 40 miles, and I do solemnly 
declare that the said certificate and the statements therein con­
tained are correct.”

On the 23rd July, 1908, John W. Moyes, ns president of the 
railway company, wrote a letter to the managing director of the 
defendant corporation as follows:—

“Herewith I lieg to hand you twenty (20) $1,000.00 Ixmds 
(Nos. 581 to G00 each inclusive) of the Ontario West Shore 
Electric Railway Company, to be held by you on our liehalf until 
the certificate of the Ontario Railway and Municipal Board shall 
lie issued, when you will, on demand of the contractor, accom­
panied by the certificate of our engineer, deliver these bonds or 
their proceeds (if sold) to the said contractor, in satisfaction of the 
pro ratâ share of the company's share of the ten (10) per cent, 
deducted from the engineer’s progress certificates issued to the 
contractor during construction of the company’s line from Goder­
ich to Kincardine.

“This does not, of course, refer to the pro ratâ share of the 
guaranteed bonds or their proceeds to be withheld by you for the 
same purpose, and it is expressly understood and agreed to by
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you that these Ixmds (or their proceeds if sold) now delivered to 
you are to l)e used or held for no other purpose than as above 
set out.”

And therewith handed to him the 20 Ixmds referred to.
On the 20th November, 1008, Messrs. Dickinson & Garrow 

wrote to the defendant corporation as follows:—
“You are the trustee in this matter for the bondholders of 

the above company and for the several municipalities who have 
guaranteed the payment of certain of the Inmds. The Town of 
Goderich, as well as the other municipalities concerned, are 
getting a little anxious about the manner in which construction 
work is lieing dealt with, and the town has asked us to get some 
information from yourselves upon the subject.

“ We have not a copy of the mortgage before us, but we under­
stand that the proceeds of the Ixmds, which are to be applied in 
construction work, are to be applied ratably from the unguaran­
teed bonds, as well as those guaranteed by the municipalities. 
The municipalities do not know what the position is, and are 
impressed with the idea that no bonds have been sold, other than 
those that have been guaranteed, and that the construction work 
is being paid for entirely out of the proceeds of these latter bonds. 
Would you lie good enough to inform us what Ixmds have been 
sold and if there is anything in their fears in that regard?

“There was a verbal agreement with Mr. Moyes that the 
progress certificates should be deposited here, or at least copies 
of them, with the Hank of Commerce, for inspection by the 
various municipalities concerned, so that they could keep in 
touch with the progress of the work, but this is not Ixing done, 
and they are to that extent in the dark.

“Some of the municipalities consider that they should also 
have an independent engineer to inspect and check over the 
construction work. We presume that if they agree upon this 
you would have no objection to that course being taken.”

A reply was, on the 25th Novemt>er, 1908, sent by the defend­
ant corporation to Messrs. Dickinson & Garrow as follows:—

“I t>eg to acknowledge receipt of your letter of 20th inst. and 
note that the Town of Goderich desires certain information in 
regard to construction in connection with the above railway 
company.
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“ This corporation, as you are of course aware, is acting as trustee 
under trust-deed dated May 1st, 1908. Our duties are confined 
strictly to the terms of the said mortgage, clause 3 of which 
provides that: ‘As to certain of the bonds hereby secured, which 
have been or may hereafter Ik* guaranteed by certain munici­
palities in the said counties or some of them, it is hereby stipulated 
and agreed, for the purpose of securing the said municipalities, 
as follows ;—All moneys, proceeds of t he sale or pledge of any of 
the said Ixmds so guaranteed, shall l)e paid to the said trustee, or 
the said bonds themselves shall Ik* deposited with the said trustee, 
and shall t>e applicable only for the purjioees of the said railway 
pro raiâ with the proceeds of the sale or pledge of the other bonds 
issued as aforesaid, and shall 1* paid out by the said trustee only 
as it receives progress certificates, and no amount shall !>e paid 
thereout except to the extent of the face value of such progress 
certificates, which are to l)e issued for amounts from time to time 
not exceeding 90 per cent, of such services or materials as are 
certified to by the engineer appointed to inspect the said works, 
and pro ratâ as aforesaid; and the balance shall be paid out only 
after the completion of the said railway and the opening of the 
same (or the section thereof in respect of which such progress 
certificates have been issued) authorised by the Ontario Railway 
and Municipal Board in accordance with the provisions of section 
163 of the Ontario Railway Act, 1906. Any delivery of bonds 
to be made by the trustee to the company hereunder shall be 
sufficiently made by delivery thereof to the president or secretary 
of the company.’

“The guaranteed bonds have been deposited with this cor­
poration, and some have been sold and the proceeds of same 
deposited to the credit of the Ontario West Shore Railway Com­
pany. These moneys are paid to the Ontario West Shore Railway 
Company upon receiving progress certificates signed by the en­
gineer, Mr. Vaughan M. Rotierts, who was appointed by Mr. 
Moyes, the president of the company, under authority of his 
directors, to inspect the works of the company. We only pay, 
however, to the company 66§ per cent, of the amount of such 
certificates, being the pro raid share of the guaranteed bonds.

“We trust this letter will give you the desired information.’’
The defendant corporation had been issuing cheques to the
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railway company for two-thinls of the amount certified in each 
case, treating that as the pro raid share of the total issue of bonds 
as between the guaranteed and unguaranteed bonds. They 
made no inquiry, before issuing the cheques, to ascertain whether 
the proportional amount was being paid out on the unguaranteed 
bonds. They did not inquire or ascertain whether the unguaran­
teed bonds had been sold or not. Throughout, the defendant 
corporation's officials testified that they accepted and acted upon 
the documents produced, hereinbefore referred to, in good faith 
and lielieving that they were genuine and that the statements 
therein contained were true and correct, and throughout took the 
advice of their solicitors and acted upon it.

On the 10th May, 1909, Mr. Garrow wrote to the defendant 
corporation as follows:—

“Acting on behalf of the Town of Goderich, I am instructed 
to write you for information regarding the construction of the 
Ontario West Shore Electric Railway. The council has from time 
to time asked Mr. Moves to let them see the progress certificates 
upon which payments have been made, and I understand this 
has been promised, but S' far has never been done. The corpora­
tion think that they should not be left so absolutely in the dark 
in regard to the matter as they have been heretofore.

“ Under clause 3 of the guaranteeing by-law, the moneys are 
to be paid out on progress certificates of the engineer appointed 
to inspect the said works, and the corporation would like to know 
whether there is an independent engineer for that purpose, or 
whether the progress certificates are those of the engineer of the 
railway company.

“As I have only recently had anything to do with this matter, 
I should consider it a favour if you would write me as fully as 
possible setting out the whole situation. The corporation of 
course does not suggest that anything is wrong, but it feels that 
it should be in a position to know exactly what is going on.”

On the 13th May, 1909, a reply was sent to him from the 
defendant company as follows:—

"Your letter of the 10th inst. asking for certain information 
in regard to the above railway company duly received.

“I beg to enclose for your inspection a copy of the form of 
progress certificates which are filed by the chief engineer of the
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railway company. We also send a memorandum shewing the ONT~
amounts charged against the Town of Goderich account in our 8. C.
ledger, being the town’s pro ratâ share of the G0| per cent, of the Stotbem 
various progress certificates. Toronto

"The foim of the progress certificates, 1 think you will find, isin Genual 
accordance with schedule A (section 79) of the Ontario Railway Ti" "t8 * n' 
Act, 58 Viet. ch. 38, also the last Electric Railway Act, (i Edw.
VII. ch. 30, sec. 145 and schedule A.

“This corporation, I might say, is merely acting as trustee 
under terms of the mortgage deed of trust, and if there is any other 
information we can give you in connection w ith our duties as such 
trustee, we shall be pleased to do so."

In the spring of 1911, the railway company applied, through 
its president, to the defendant corporation, to pay the balance of 
the moneys then in its hands. The defendant corporation was 
reluctant to do so without the protection of an order of the Court.
In consequence of this attitude on its part, a motion came on, 
under Con. Rule 938, before Middleton, J., to determine certain 
questions arising under the said delienture mortgage. I'pon the 
motion the. railway company and the defendant corporation were 
represented by counsel, and Mr. Proudfoot, K.C., appeared for 
the Township of Ashfield; and u]ron the argument the said Judge 
appointed that township to represent all the guaranteeing muni­
cipalities, with the exception of the Town of Goderich, for whom 
Mr. Garrow put in a written argument, adopting the argument 
made on behalf of the other municipalities by Mr. Proudfoot, 
as to the right of the trusts corporation to retain in its hands a 
portion of the proceeds of the guaranteeing lronds until completion 
of the railway. In the said argument he expressly took exception 
to the method of payment by the defendant corporation pursuant 
to the said progress certificates. I quote from the judgment of 
Middleton, J., delivered on the 13th April, 1911, Re Ontario and 
West Shore R. Co., (1911), 2 O.W.N. 1041, at pp. 1042, 1043.—

“The construction of the railway is likely to cost more than 
$000,000, and the question arises whether the railway, on producing 
progress certificates shewing that work has liecn done, 90 per 
cent, of which exceeds $000,000, are entitled to demand the whole 
$400,000 from the trust company. The balance that is to be 
paid over is the balance, if any, remaining after the line is com-
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pleted. The only thing that has been stipulated for by way of 
protection of the guaranteeing municipalities is the production 
of progress certificates shewing the value of the work done. I 
cannot read into the agreement a right to retain a sum of money 
until the road is completed. If the road can l>e built for less than 
the $000,000, then the balance is a security, as it is not to be paid 
until the road is completed. The letter of the bond must govern 
and I cannot make a new agreement for the parties. Both 
parties seem to have taken the risk of the available funds being 
sufficient to complete the building of the line, and the agreement 
makes no provision for the retention of such a sum as may l>e 
necessary to complete the line, and it would have been quite 
impracticable to devise any workable agreement to that effect.

“The other question is as to the engineer to certify. The 
agreement speaks of ‘the engineer api>ointed to inspect the said 
works.’ Section 145 of the Ontario Railway Act shews this to 
l>e ‘the chief engineer of the railway.’ Apart from this the prog­
ress certificates granted by the engineer in charge of the super­
vision of the work for the railway are intended to govern.

“Costs as arranged lietween the parties.
“Since the argument of the two questions already dealt with, 

a third question has been raised by Mr. Garrow us set out in his 
memorandum.

“I think Mr. Smoke in his memorandum successfully answers 
this contention. It may well be that the payment should be 
pro raid with the proceeds of the bonds of both classes. But if so, 
the guaranteed bonds would bring more than the bonds without 
guarantee, and the result would be less favourable to the munici­
palities than that which the railway is prepared to accept. I 
cannot think that the proceeds of the guaranteed issue is to lie 
compared with the face value of the unguaranteed bonds, and this 
is not stipulated.”

The judgment of Middleton, J., as formally issued, is as 
follows:—

“ Upon motion made unto this Court on the 31st day of March, 
1911, by counsel on behalf of the Ontario West Shore Railway 
Company (formerly the Ontario West Shore Electric Railway 
Company) in respect of the trusts of the mortgage made by the 
Ontario West Shore Electric Railway Company to the Toronto
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General Trusts Corporation, dated the 1st day of May, 1908, 
to secure the lionds of the said company as in the said mortgage 
set out, and this Court having ordered that the Township of 
Ashfield do represent for the purposes of the said application the 
Township of Huron and the Town of Kincardine, and upon hearing 
read the affidavit of John Wilkie Moves filed and the exhibits 
therein refeired to, and upon hearing counsel for the Ontario 
West Shore Railway Company, the Toronto General Trusts 
Corporation, the Town of Goderich, and the Township of Ashfield, 
representing also the Township of Huron and the Town of Kin­
cardine, and after reserving judgment until this day:—

“1. This Court doth declare that, upon the Toronto General 
Trusts Corporation, trustee under the said mortgage, receiving 
from time to time progress certificates of the chief engineer of the 
said railway company, in the form filed herein, certifying to 90 
lier cent, of the value of services and materials done or supplied 
in the construction of the said railway to the date of such certifi­
cates, it is the duty of the said the Toronto General Trusts Cor­
poration, in every such case, to pay to the said railway company 
out of the moneys in its hands, proceeds of the sale of the guar­
anteed Ixinds in the third paragraph of the said mortgage men­
tioned, two-thirds of the said 90 per cent, set out in such progress 
certificates so issued and delivered to the said corporation, and 
that it is the duty of the said Toronto General Trusts Corporation 
to make payments from time to time, notwithstanding that the 
said moneys in its hands, proceeds of the sale of the said guaran­
teed l>onds, may, by payments made in accordance with such 
certificates, lie wholly exhausted liefore the completion and o]>ening 
of the said line of railway; and that all payments heretofore made 
by the said the Toronto General Trusts Corporation to the extent 
of two-thirds of 90 per cent, of the amount set out in the certifi­
cates of the said engineer, issued and delivered to it, have been 
properly marie by the said the Toronto General Trusts Corpora­
tion in accordance with the terms of the said mortgage, and doth 
order and adjudge the same accordingly.

“2. And this Court doth order and adjudge that the said the 
Toronto General Trusts Corporation do make payment accord­
ingly out of the said proceeds and to the extent only of the said 
proceeds in its hands from time to time.”
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It appears to be obvious, upon the evidence adduced at the 
trial, that the order so made came to the knowledge of the plaintiff 
municipalities.

By an Act of the Legislature of the Province of Ontario, being 
3 Geo. V. ch. 135, the charter and all assets of the said Ontario 
West Shore Railway Company were vested in the plaintiff Thomas 
Stothers as trustee for the said plaintiff municipalities.

In this action the plaintiffs assert that, by reason of the pay­
ments of the moneys being made without proper authority and 
in excess of the pro raid amount authorised, a large portion of 
the moneys was not applied in the construction of the railway, 
was lost to the plaintiffs, and the railway was not completed; 
that the plaintiff municipalities as guarantors have been com­
pelled to pay large amounts on account thereof and are still liable 
for the balance thereof, and they therefore claim:—

“1. An account of all moneys received and paid out by said 
defendant as such trustee in connection with said West Shore 
Railway and payment to plaintiffs of any and all moneys improp­
erly paid out by said defendant.

“2. An account of and payment to plaintiffs of all interest 
allowed upon said moneys so deposited with the defendant.

“3. Delivery to plaintiffs and cancellation of the $20,000 or 
other amount of bonds of said railway deposited with or handed 
to said defendant by said John W. Moyes, and of any bonds of 
said railway now' in their |x>8session or control.

“4. Such other relief as the plaintiffs may appear entitled to.
“5. The costs of this action.”
The defendant corporation pleads as follow's:—
“8. Pursuant to the terms of said mortgage, the defendant 

from time to time, on the receipt of said progress certificates, 
signed by said engineer, paid out to the said railw ay company 
two-thirds of 90 per cent, of the amount of money shewn and 
certified by the said respective progress certificates. Pursuant 
to the said progress certificates, the said trustee disbursed, out of 
the moneys received from the sale of guaranteed bonds, and 
according to the said method of computation, the sum of $383,- 
969.94, leaving a balance in their hands of $30.06. No payments 
W'ere made by the defendant except on progress certificates signed 
by the engineer of said railway company, as required by said 
mortgage.
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“9. During the course of construction of the said railway, 
and after the defendant had paid out the sum of 8344,505.32 from 
proceeds of sale of guaranteed bonds, pursuant to progress certifi­
cates of said engineer, certain questions were raised by the plain­
tiffs other than the plaintiff Stothers ns to the legality of the 
payments made by the said defendant under said progress certifi­
cates, and the method of computing the amounts which the 
said railway company should receive in respect of such certificates, 
including the question as to payment of the balance of 10 per 
cent, over and above the 90 per cent, of the amounts set out in 
the progress certificates above mentioned and which said balance 
was in the hands of the defendant at the date of the judgment 
of Mr. Justice Middleton hereinafter referred to. For the pur­
pose of settling such dispute, proceedings were taken in this Court, 
to which the said railway company, the plaintiffs, other than the 
plaintiff Stothers, and the defendant were parties, and by judg­
ment pronounced by Mr. Justice Middleton on the 13th day of 
April, 1913, the payments made by the defendant, and its said 
method of computing the amount of each payment under said 
progress certificates, were approved, and it was declared in said 
judgment that it was the duty of the defendant to make payments 
in pursuance of the said progress certificates, notwithstanding 
that such payments would wholly exhaust the moneys in the 
defendant's hands before the completion and opening of the said 
railway. The defendant says that all questions as to payment 
made by it are finally determined by the said judgment, and the 
plaintiffs are estopped from raising any objection thereto.

“10. The said mortgage contained no provision in regard to 
interest on moneys received by the defendant in respect of the 
proceeds of the sale of any bonds of the said railway company 
or otherwise, nor was the defendant under any obligation to 
allow or pay any interest on moneys received from or on behalf 
of the said company. By agreement made* on or about the 23rd 
day of July, 1908, between the defendant and the said railway 
company, through its president, and amended by an agreement 
of the 30th Decernl>er, 1908, made bet ween the same parties, 
the defendant agreed to allow' the said railway company interest 
on its moneys while in the defendant’s hands, on the terms and 
at the rates set out in said agreements; and, in pursuance of said
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agreements, the defendant allowed and paid the said company 
from time to tin e an aggregate of $18.807.til. and the said interest 
paid by the defendant to the said railway company was applied 
by the said railway company in paying interest on the said guar­
anteed bonds, which had lieen issued and sold by the said com­
pany.

“11. The defendant was not a party to any agreement referred 
to in paragraph 3 of the statement of claim, and the defendant 
says that it has in all respects carried out its duties as trustee 
and fulfilled its obligations under the said mortgage and agree­
ments; that all documents furnished to it and on which it acted 
were received by it in good faith and were reasonably and honestly 
believed by it to be genuine, and by the tenus of said mortgage 
it is protected in acting upon such documents.

“12. The defendant says that it has never been guilty of any 
wilful breach of any trust created by said mortgage, nor of any liad 
faith, gross negligence, or wilful default, and that it has never done 
or omitted any act, matter, or thing which would render it liable 
under the tern s of said mortgage, and the defendant pleads and 
claims the liencfit of the trustee protection clauses in said mortgage, 
and also pleads and claims the benefit of the Trustee Act, king 
R.S.O. 1914, ch. 121.

“13. The defendant further says that the plaintiffs other than 
the plaintiff Stothers have no claim or right in respect of the 
interest allowed and paid by the defendant to the said railway 
company, and that the plaintiff Stothers, except as to the sum of 
$317.00, balance in respect of said interest, has no claim, as the said 
railway company, which he now represents, received and accepted 
all moneys paid by the defendant in respect of interest, except 
the said sum of $317.96, and the said plaintiff is estopped from 
making any claim in respect thereof. If the said plaintiffs ever 
had any claim or right in respect of said interest, which the defend­
ant does not admit but denies, the defendant says that all interest 
paid by it was applied by the said railway company in paying 
interest on said bonds guaranteed by the plaintiffs other than the 
plaintiff Stothers, and that such payments were in ease of such 
plaintiffs, and that the plaintiffs have suffered no loss or damage 
in respect of any payments of interest made by the defendant.

“14. On or about the 23rd day of July, 1908, the defendant
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received from the president of said railway company 20 unguar­
anteed bonds of $1,000 each, numbered 581 to 600, both inclusive. 
The defendant has no personal interest in said bonds, and has 
always lieen and is now ready and willing to deliver them to the 
party lawfully entitled to receive the same, but has retained said 
bonds pursuant to the order or direction of the Ontario Railway 
and Municipal Hoard, made at the time said Hoard was investi­
gating the affairs of said railway company, requiring the defendant 
to hold said bonds till the true ownership thereof should l>e deter­
mined, and the defendant is ready and willing to deposit the said 
bonds, if required, with the Accountant of this Court. Save and 
except the said unguaranteed bonds numbered 581 to 600 inclusive, 
and the said sum of $30.06, and the said sum of $317.96, which 
said sums the defendant is ready and willing to pay over or pay 
into Court as may be desired or ordered, the defendant has no 
money, property, or assets of the said railway company in its 
possession or under its control.”

In reply the plaintiffs allege that the inspecting engineer 
required to lie appointed by the said trust-deed was not an en­
gineer to lie appointed as alleged by the defendant, and that 
Roberts was not appointed and did not act as engineer of the 
railway company or as such inspecting engineer, but, if appointed 
at all, was the engineer of a company known as the Huron Con­
struction Company, by which he was paid, and as such had no 
power to issue the certificates referred to.

A further contention put forward in the said reply was that 
the order made by Middleton, J., was so made without jurisdiction, 
and, if made with jurisdiction, was procured to be made by untrue 
and unfounded representations made by John XV. Moyes in his 
affidavit filed on the motion.

It seems to me that, in so far as the matter of most importance 
in this action is concerned, namely, the payments made by the 
defendant under the authority of the engineer's certificates, what 
I am in effect asked to do is to hear and detennine an appeal from 
the order of my brother Middleton. This I do not think it is 
open for me to do. If, therefore, I am compelled, as I think I 
am, to assume that the order was rightly made, then the matter 
of the said payments is res adjudicate, as pleaded and contended 
by the defendant.

14—47 D.L.R.

ONT.
8. C.

Stotheha
V.

Toronto 
General 

Trusts Co.



196 Dominion Law Reports. [47 D.LR.

ONT.

8. C.
Stothers

Toronto 
General 

Trusts Co.

Meedith.CJ.O.

Upon the evidence, it would be impossible for me to find the 
defendant guilty of any wilful breach of the trusts imposed upon 
it by the terms of the deed. Anything done by it was apparently 
done in good faith and in reliance upon the certificates and other 
documents referred to and the truthfulness and accuracy of the 
statements therein contained.

As to the item of $18,000 and upwards, being the interest ui>on 
the proceeds of the side of lxmds received by the defendant, it 
appears from the evidence to be the fact, as alleged by the defend­
ant, that no clause is contained in the mortgage by which 
provision is made therefor, and that, in pursuance of the agree­
ments made between the railway company and the defendant, 
the latter allowed and paid to the company from time to time 
interest at rates agreed u]*>n, which interest was applied by the 
company in payment of interest on the guaranteed bonds issued 
and sold by the company. The railway company got the benefit 
of this interest; it went in ease of its obligations; and I do not 
think the plaintiffs are in a position now to question the transac­
tion or ask repayment. All of the said interest received by the 
defendant, with the exception of $317.96, was so paid out as afore­
said, leaving that amount still in the defendant s hands. All of 
the moneys received by the defendant on account of the proceeds 
of the sale of guaranteed bonds has been paid out, with the excep­
tion of a small balance of $30.06 still in its hands. It has also 
in its hands the $20,000 of unguaranteed bonds hereinbefore 
referred to. There was substantially no controversy in this 
action over these three last mentioned matters, at all events 
after the filing of the statement of defence.

The plaintiff Thomas Stothers being now, as trustee for the 
said municipalities, entitled to receive the same, there will be 
judgment in his favour for delivery to him of the said unguaran­
teed bonds to the amount of $20,000, and for the said sums of 
$317.96 and $30.06 respectively, with costs down to the filing of 
the statement of defence. The plaintiffs’ action will otherwise 
be dismissed with costs subsequent to the filing of the defence.

E. D. Armour, K.C., William Proudfoot, K.C., P. A. Malcolm- 
8on, and C. Garrow, for appellants.

I. F. Hellmuth, K.C., and E. T. Malone, K.C., for respondent, 
the defendant corporation.

Meredith, C.J.O. (after setting out the facts as stated in
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the headnote) The action of the respondent in paying over the 
money that it had received to the railway company is attacked 
on various grounds.

It is contended that no payments should have l>cen made 
except on progress certificates issued by an inspecting engineer 
appointed either by the parties or by the Ontario Railway and 
Municipal Board, under the provisions of sec. 162 of the Ontario 
Railway Act, 1906.

It is also contended that no payments should have l»cen made 
until the unguaranteed bonds had been sold, and the proceeds 
of the sale of them had come to the hands of the respondent, and 
then only pro raid out of the whole proceeds, according to the 
amounts that had l>een realised from the stile of lx>th sets of bonds.

It is also contended that the order made by my brother Mid­
dleton was made without jurisdiction, ami was therefore of no 
validity, for the following reasons:—

(1) That the foundation for the jurisdiction is the service of 
a notice of motion, and that none was served.

(2) That the case was not one coming within the Rules as to 
originating motions.

(3) That there was no authority to order that one of the cor­
porations should, for the purposes of the motion, represent all the 
corporations, and that the order, having been made, as contended, 
without notice to them, was not binding on them.

I will first deal with the last of these contentions, l>ecause, if 
the order is a valid order and is binding on all the corporations, 
the appellants’ case fails.

The Rules in force in 1911 as to originating notices were Rules 
938 to 943 (inclusive).

Rule 938 provides, among other things, that the trustees under 
any deed or instrument “may serve a notice of motion returnable 
... for such relief of the nature and kind following, as may 
l)e specified in the notice, and as the circumstances may require, 
that is to say, the determination without an administration of the 
estate or trust of any of the following questions or matters;” 
and among these is

“ (h) the determination of any question arising in the adminis­
tration of the estate or trust.”

Rule 939 provides that where the notice is served by an executor 
or administrator or trustee, the person to be serv ed with the notice
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in the first instance, shall be, where it is served by an executor 
or administrator or trustee, in the case provided for by clause 
(A), the person or one of the persons whose rights or interests are 
sought to be affected.

ltule 940 provides that the Judge may direct such other persons 
to be served as may seem just.

I cannot agree with the contention of counsel for the appellants 
that service of a notice of motion was essential to give jurisdiction 
to deal with the case under these Rules; the thing to 1m* done was 
to bring the motion t>efore a competent tribunal, and the notice 
of motion was only the form by which that was to be accom­
plished; and, in my opinion, if the person who under the Rule 
is the person to be served is willing to waive that formality and 
to go liefore the Court in order that the motion may be made and 
dealt with, that course may properly lie taken. It would be an 
extraordinary thing if, in the case of a trustee and a single cestui 
que trust, both of whom, in order to save expense or for any other 
reason, appear before a Judge and the motion is made to him, 
in their presence, any order that he makes is made without juris­
diction and is a void order.

The Rules provide (Rule 120) that all actions shall he com­
menced by the issue of a writ of summons. It would be a startling 
thing indeed if, although a writ had not l>een issued, the parties 
had delivered their pleadings and gone down to trial and judgment 
had been pronounced and entered, the judgn ent must l)e held to 
be void because the action had not lieen commenced by the issue 
of a writ of summons, and the Court w hich pronounced the judg­
ment was therefore without jurisdiction, and yet that is what the 
result would l>e if the contention of the appellants is well-founded.

If I am right in this, the parties were properly liefore the 
Court,, and it was for the Court to determine whether any other 
person ought to l>e served, and, if so, who. What was done was, 
though in form a direction that one of the municipal corporations 
should represent the others, in reality a determination by the 
Judge that the corporation which was before him sufficiently 
respresented the interests of all the corporations—as the cases of 
all of them were identical—and in effect a determination by the 
Court that it w as not necessary that any other than the persons 
before him should be served. The case was, therefore, not one 
in which it was necessary to exercise the powers conferred by Rule



47 D.L.R.] Dominion Law Repokts. 199

200—'which was probably not applicable I «cause the parties 
having the same interest were not “ numerous " within the meaning 
of the Rule.

It ought, I think, to lie presumed, in the alisencc of evidence 
to the contrary, that the fact that the Corporation of the Township 
of Ashfield had lieen appointed to ropresent the other cur|xirations 
was communicated to those corporations; and, even if the order 
were to lie considered as having lieen made as to them ex parte, 
they might have applied under Rule 358 to rescind it.

Rule 193 may also lie referred to. It provides that “trustees 
. . . may sue and lie sued on liehalf of, or as representing, the 
property or estate of which they are trustees . . . without 
joining any of the persons beneficially interested, and shall repre­
sent them; but the Court or a Judge may, at any time, order 
any of them to be made parties in addition to, or in lieu of, the 
previous parties.”

That the matter in controversy came within clause (h) of 
Rule 938 I have no doubt. The only right which the corporations 
had against the respondent was ns ccstuis que trust under the 
mortgage-deed. I have already said that, in my opinion, there 
was no contractual relation between them and the respondent; 
any contract there was, was with the railway company; but, when 
the Ixmds or the proceeds of them were handed over to the res­
pondent, they liecame impressed with the trust which is declared 
by the mortgage-deed as to the application of them by the res­
pondent.

If I am right thus far, it is unnecessary for the dis|xisition of 
the appeal that the other contentions made before us should be 
dealt with; but, as the case is one of considerable importance and 
may go further, I wall deal with them.

I am substantially in agreement with the reasons for the 
judgment of my brother Middleton, on which the order made by 
him was founded.

The mortgage-deed provides, as do the by-laws of the municipal 
corporations who are plaintiffs, that the railway company is to 
lie entitled to be paid by the respondent, out of the money in its 
hands, the 90 per cent, of the face value of the progress certificates 
issued by the engineer and received by the trustee.

The parties appear not to have had in contemplation the 
possibility of certificates being issued for amounts aggregating a
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Bum, 90 per cent, of which would exhaust the whole trust-fund, 
even if all the bonds should be disposed of at par, but that hap­
pened, and there is nothing in the mortgage-deed which justifies 
the conclusion that the railway company was not entitled to l>e 
paid the full 90 per cent, of the aggregate amount of the progress 
certificates, even if the payments exhausted the whole fund in 
the hands of the respondent.

It was argued, as I have said, that the progress certificates 
upon which the payments were made were not progress certificates 
such as the mortgage-deed and the by-laws provide for; that they 
should have l>een issued either by an engineer appointed with the 
concurrence of the municipal corporations, or the insisting 
engineer appointed by the Ontario Railway and Municipal Board, 
under the provisions of sec. 102 of the Ontario Railway Act, 1900.

I am of opinion that that contention is not well-founded, and 
that an inspecting engineer appointed by the railway company, 
ns its chief engineer was, was “the inspecting engineer” within 
the meaning of the mortgage-deed and the by-laws. An engineer 
to inspect the works, i.e., the works of the railway company, was 
not appointed by the Ontario Railway and Municipal Board; 
and indeed those words arc not applicable to an inspecting engineer 
appointed by the Board. The inspecting engineer to l>c appointed 
under sec. 152 is an officer of the Board; and it is, no doubt, his 
duty, when ordered by the Board to do so, to inspect a railway in 
the course of construction; but it is not for the purpose of enabling 
him to certify as the inspecting engineer mentioned in the mort­
gage-deed or by-laws is to certify, but to inspect in the public 
interest and for the public safety ; to require the concurrence of 
the corporations with the appointment is to read into the instru­
ments something that is not to tie found in them, at all events in 
terms. The parties must lie taken to have known what the usual 
course was as to the issuing of progress certificates, which is, that 
the engineer of the railway company is the |ierson who issues them.

The Railway Act (sec. 145), dealing with the trusts upon which 
bonds of a municipal corporation issued for a bonus granted by 
it to a railway company are to be held and the proceeds of them 
dealt with, provides for the payment by the trustee on the certifi­
cate of the chief engineer of the railway company, in the form 
provided by schedule A, which is the form in which the progress
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certificates were in this case issued. This shews at least that, in 
the view of the Legislature, there was no reason why the chief 
engineer of the railway company should not 1* entrusted with 
that duty.

The next question is whether the respondent was justified in 
paying to the company, as it did, out of the proceeds of the guar­
anteed bonds, two-thirds of 90 per cent, of the “face value" of the 
certificates, although none of the unguaranteed bonds had Ijeen
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sold.
If the contention of the appellants is well-founded, no payment 

could be made until the unguaranteed bonds had all been sold; 
and that cannot, I think, have been in the contemplation of the
parties.

If the unguaranteed bonds had t>een sold at 10 per cent, 
of their par value, the result would have been that, instead of the 
railway company being entitled to be paid the Oti! per cent, 
it has received, it would have been entitled to l>e paid 85 per cent. 
The respondent dealt with the fund in its hands on the same 
footing as it would have l>een bound to have dealt with it if the 
unguaranteed bonds had l>een sold at par, and in this the rospond- 
ent certainly dealt out full justice to the municipal corporations.

If the appellants’ contention were well-founded, it would have 
been practically impossible to have carried out the trusts reposed 
in the respondent. The unguaranteed bonds were not in its 
possession, and it had no duty with regard to them. They were 
in the hands of the railway company—see para. 2 of the mortgage- 
deed—the respondent had no means of knowing what disposition 
had l)cen made of them, or whether or not they had been disposed of

It may l)e admitted that it is difficult to say what the exact 
meaning of the provision I am dealing with is; but I am of opinion 
that, in paying out of the proceeds of the guaranteed bonds two- 
thirds of 90 per cent, of the face value of the certificates, the 
respondent did not contravene it.

I am also of opinion that, even if the respondent was wrong in 
accepting certificates signed by the chief engineer, and in paying 
out the proceeds of the guaranteed bonds, including the 10 per 
cent., to the railway company, it is protected from liability by the 
terms of the mortgage-deed. As I have mentioned, it is provided 
in it that “the trustee shall not be responsible for any error or 
mistake made by it in good faith.”
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It is also provided (para. 14) that “the trustee shall lie pro­
tected in acting upon any . . . certificate . . . believed 
by it to be genuine and to have l>een . . . signed by the
proper party;” and that “the trustee shall not incur any liability 
or responsibility whatever in consequence of permitting . . 
nor for any other account, matter or thing other than the wilful 
breach of the party of the second part hereto” (i.e. the trustee) 
“of the trusts hereby created.”

It was contended by the respondent's counsel that, even if 
the respondent was, in the matters complained of, guilty of a 
breach of trust, and it is not protected from liability by the pro­
visions of the mortgage-deed, it should be relieved from liability 
under the provisions of sec. 37 of the Trustee Act; that section 
empowers the Court to relieve from ]iersonal liability for a breach 
of trust a trustee if he has acted honestly and reasonably and 
ought fairly to be relieved.

These provisions should, in my opinion, l>e applied. That the 
trustee acted honestly is beyond question, and that it acted 
reasonably is also shewn. What it did was done on the advice 
of an experienced solicitor, and was also, in the view of an experi­
enced Judge, what it was bound to do, and I cannot conceive how 
it can l>e said that the trustee did not act reasonably, and as to 
the money that was paid out after the order of my brother Middle- 
ton was made, it is an â fortiori case for the application of the 
section.

If it were necessary for its defence, the respondent is entitled 
to rely on the provisions of sec. 06 of the Trustee Act, or the 
provision corresponding to it in force when the application to my 
brother Middleton was made. That section enables a trustee to ap­
ply to the Court for its opinion, advice or direction “on any question 
respecting the management or administration of the trust prop­
erty,” and provides that the trustee “acting upon the opinion, 
advice or direction given, shall l>c deemed, so far as regards his 
own responsibility, to have discharged his duty as such trustee 
. . . in the subject-matter of the application, unless he has 
been guilty of some fraud, wilful concealment or misrepresentation 
in obtaining such opinion, advice or direction.”

The order of my brother Middleton, if it were not supportable
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as properly made under the originating notice Rules, may well l>e 
treated as if it had l>een made under this section.

I am also of opinion that the claim of the appellants is barred 
by the Statute of Limitations (R.S.O. 1914, eh. 75, sec. 47) as to 
all sums paid to the railway company more than 0 years before 
the date of the issue of the writ (14th November, 1914).

It is not necessary to say anything as to the $20,000 of unguaran­
teed bonds in the hands of the respondent, which, by the judgment 
in appeal, it was ordered to deliver to the appellant Slot hers, as 
that part of the judgment is not the subject of an appeal by either 
party.

The claim of the appellants us to the interest mentioned in 
para. 11 of the statement of claim is, in my opinion, unfounded. 
As alleged in para. 10 of the statement of defence, the mortgage- 
deed makes no provision as to interest on the proceeds of the sale 
of the unguaranteed bonds. By an agreement between the 
respondent and the railway company, the respondent agreed to 
allow to the company interest at certain stated rates on the money 
which came to its hands while it remained there, and the res­
pondent in pursuance of that agreement allowed and paid to the 
railway company the agreed interest except to the extent of 
the $317.96 which it has l)een, by the judgment in appeal, 
ordered to pay to the appellant Stothers. The appellant corpora­
tions had no right to this money. All that they had a right to 
have applied in the manner provided by the mortgage-deed was 
the proceeds of the sale or pledge of the bonds which they had 
guaranteed. This claim is an extraordinary one, in view of the 
fact that the amount of the interest that was paid to the railway 
company was used to pay interest on the guaranteed bonds, and 
therefore in ease of the municipal corporations which had guar­
anteed them.

If I had l>een of a different opinion as to the rights of the 
appellants, it would have l>een necessary to consider whether the 
relief claimed could properly be awarded in an action in which 
the assignee of the railway company is a party plaintiff. He has 
no higher rights than the railway company had, and it certainly 
had no right to complain of the application of money which itself 
had received.

I would, for these reasons, affirm the judgment appealed from 
and dismiss the appeal with costs.
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to think, cannot have l>een in the contemplation of the parties, 
and would have frustrated the object the corporations had in 
guaranteeing the bonds, of having the railway constructed. It 
also leads to the conclusion that, if the railway company had been 
able to secure, from s me source other than the sale or pledge of 
the unguaranteed bonds, an amount equal to the face value of them, 
and had used it in the construction of the railway, no part of the 
proceeds of the sale of the guaranteed bonds could under any 
circumstances be paid over to the railway company. That 
appears to me—I say it with great resjiect—the reductio ad ab~ 
8urdum.

That that had actually happened appeared from the certificates 
of the engineer, for his certificates shewed that, in all, the materials 
and services had l>een provided and done to an amount 90 per cent, 
of which exceeded $000,000. It may be said that the certificates 
do not shew that all this had been paid for, but that is, I think, 
not material. The important thing that was shewn by the 
certificates was that materials and services to that amount had 
gone into the railway.

I apprehend that, if the contractor who constructed the 
railway had l>een willing to take the unguaranteed bonds at their 
face value in payment, or payment pro tanto, for what he had done, 
and was not paid for out of the proceeds of the guaranteed bonds, 
though technically it could not be said that the respondent had 
in its hands any proceeds of the sale or pledge of the unguaranteed 
bonds, that course might have been properly adopted. In sub­
stance the transaction was the same as if it had had them in hand 
and had paid them out on the certificate of the engineer.

MM^Ttlj aA~ Maclarkn and Magee, JJ.A., agreed in the result.

rergwoo.i.A. Ferguson, J.A.:—This is an action for breach of trust. The
trust-deed provides:—
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“The trustee shall not be responsible for any error or mistake 
made by it in good faith.”

“The trustee shall lie protected in acting upon any . . . 
certificate . . . believed by it to be genuine and to have 
been . . . signed by the projier party.”

“The trustee shall not incur any liability or responsibility 
whatever in consequence of permitting . . . nor for any
other account, matter or thing other than the wilful breach of the 
party of the second part hereto” (the trustee) “of the trusts 
hereby created.”

1 am of opinion that, on the proper construction of these 
provisions, the plaintiffs cannot succeed unless they establish that 
the defendant did the acts complained of knowing that it was 
acting contran' to the terms of the trust. This. 1 think, the 
plaintiffs have failed to establish; and, on the contract made 
lietween the parties, the action must fail.

I am also of the opinion that, under the circumstances adduced 
in evidence, it must lie found that the defendant acted in good 
faith, honestly, and reasonably, and is, outside of the provisions 
of the contract to which I have referred, entitled to the lienefit, 
protection, and relief afforded by sec. 37 of the Trustee Act, R.S.O. 
1014, ch. 121, which reads as follows:—

“37. If in any proceeding affecting a trustee or trust property 
it appears to the court that a trustee, or that any person who may 
be held to be fiduciarilv responsible as a trustee, is or may l>c 
jiersonally liable for any breach of trust whenever the transaction 
alleged or found to be a breach of trust occurred, but has acted 
honestly anil reasonably, and ought fairly to be excused for the 
breach of trust, and for omitting to obtain the directions of the 
court in the matter in which he committed such breach, the court 
may relieve the trustee either wholly or partly from personal 
liability for the same.”

I have, for these reasons, not considered it necessary to deal 
with the regularity and validity of the order of Mr. Justice Middle- 
ton, or with the issue raised as to the meaning of the third clause 
of the trust-deed dealing with the application of the mortgage 
moneys.

1 would dismiss the appeal with costs.
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IIodgins, J.A.:—To my mind the proper meaning of the clause 
in the mortgage in question, No. 3, is that the proceeds of the 
guaranteed ImukIs, that is, the money derived from them, should 
only l>e paid out pro raid with the proceeds of the unguaranteed 
bonds, that is, the money derived from them. To construe 
it as meaning that the proceeds of the guaranteed Ixmds are to he 
paid out pro rata with a sum of money which did not then exist 
and has never existed, Imt merely represents the par value of worth­
less bonds, seems to me illusory and unjustified. The whole 
object of the elaborate scheme of bond guarantee and mortgage 
was that money should lie raised from both classes of bonds, and 
that the money pmxluced by the guarantee of the municipalities 
should go into the road proportionately with the amount of money 
which the road itself or its promoters raised from the unguaranteed 
bonds. In no other way would the railway lie constructed or 
finished, and 1 should have imagined that that would have occurred 
to those concerned in making the payments.

Emphasis must be placed upon the word “proceeds.’' The 
proceeds of the sale or of the pledging of the unguaranteed I Minds 
must, I think, necessarily mean the amount pnxluced by them, 
and that is the basis which fixes the proportion of the pro rata 
advances.

The construction urged by the respondent, which apparently 
is what has been acted upon, is that the words “the proceeds of 
the sale or pledge of the other bonds” do not mean the money 
derived from them, but rather the hue value of the Ixmds irres­
pective of whether they pnxluced any proceeds or not. 1 cannot— 
with very great respect to those who have a contrary opinion— 
bring myself to adopt that view of the clause in question. And, 
subject to what may have hi le said of the sulisequent proceedings, 
I think the respondent, as trustee, was entirely unjustified in 
assuming that the moneys required for the construction of the road, 
and to le advanced proportionately with that to be derived from 
another source, could le validly expended in the proportion 
indicated, when as a matter of fact there were no other moneys 
to settle what that proportion was.

The face value of the iMinds dees not seem to me to le an 
element either witliin the words of clause 3 or the scheme of 
the financial operation, and the results are what one might expect.
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It is a pity that Mr. Garrow’s written argument directed to this 
point was dismissed without attention I icing paid to his very 
practical suggestion that it was the duty of the trustee to get 
exact information as to the “proceeds” of the unguaranteed 
bonds. I also find it difficult to understand the remark of Middle- 
ton, J., which closes his opinion in lie Ontario and West Shore 
li. Co., 2 O.W.N. 1041, 1043: “I cannot think that the pro­
ceeds of the guaranteed issue is to he compared with the face 
value of the unguaranteed bonds, and this is not stipulated.” 
The exact opposite was Mr. («arrow's contention—that “the 
proceeds of the guaranteed lxmds are to be paid out, not pro ratâ 
with the unguaranteed bonds (i. e., upon their full face value), 
but pro ratâ with the proceeds of the sale or pledge of them, which 
is a totally different thing.” It is to lie greatly regretted that this 
new point, which is now the principal one, should have lieen 
raised after the argument of the motion had taken place and in 
such a way as to lead it to be treated as comparatively unimport­
ant. This is especially so, ns the order, when taken out, validated 
all previous payments, ui>on the basis of this view of Mr. ( «arrow’s 
point, though not included in the application or argument, as is 
indicated by the learned Judge's reasons for judgment in 2 O.W.N. 
1041.
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Another point: The wording of clause 3 has not been followed 
in a further resjiect, as in my judgment it ought to have l>een. 
The clause speaks of the progress certificates, “which are to l>e 
issued for amounts from time to time not exceeding IK) per cent, 
of such services or materials as arc certified to by the engineer 
appointed to inspect the said works and pro ratâ as aforesaid.” 
That seems to indicate that in the first place the engineer has to 
certify to services and materials, and then he has to issue progress 
certificates in amounts not exceeding IK) per cent, of what he 
detennines anti states to be the then value, and thereafter the 
trustee shall pay out to the extent of the fare value but only 
/>ro ratâ as aforesaid. This part has læen taken as meaning that 
the trustee is to pay a fixed proportion of GO per cent, of 90 i>er 
cent, of the face value of the certificates, and may ignore any 
change brought atxiut by sale or disposal of the other 1 Kinds. 
This view has l>een pushed to the extent of requiring the trustee 
to retain no balance in hand at all, although the section goes on to
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provide that the balance shall be paid only after the completion of 
the railway. It seems a reasonable meaning to give to the clause 
that, while the certificates as to the value of the services and 
materials may state their value at 100 per cent., the progress 
certificates must not exceed 90 per cent, thereof, and that 90 
per cent, is to be paid on the pro raid basis, partly from the guar­
anteed and partly from the unguaranteed bonds, so that there 
will lie always in hand a balance of 10 per cent, of the value of the 
services and materials as certified to. The payments made seem 
to l>e based first upon the assumption that there are proceeds 
from the unguaranteed bonds, and that payments are being 
made out of those proceeds, and then upon the assumption that 
the road will l)e finished from the same source. The result is 
what might have been foreseen—the road unfinished and useless 
and the whole cash proceeds expended, notwithstanding that 10 
per cent, was directed to be retained until the road or section was 
opened, and that each certificate was intended to 1x3 discharged by 
two proportionate sums and not part of it only by one sum.

1 therefore totally disagree with the meaning attached to 
clause 3 in the order referred to.

Hut, notwithstanding what may or may not be the projier 
meaning of clause 3, it is said that the order of Middleton, J., 
already referred to, construing this clause, is binding and con­
clusive, and that all that has been done is justified by that order. 
While my view as to the meaning of the clause and the plain 
duty of the trustee may be different from what is stated therein, 
the order is one whose bearing needs very careful consideration. 
It is dated the 13th April, 1911, and is as follows:—

“1. This Court doth declare that, upon the Toronto General 
Trusts Corporation, trustee under the said mortgage, receiving 
from time to time progress certificates of the chief engineer of 
the said railway company, in the form filed herein, certifying to 90 
per cent, of the value of sendees and materials done or supplied in 
the construction of the said railway to the date of such certificates, 
it is the duty of the said the Toronto General Trusts Corporation, 
in every such case, to pay to the said railway company out of the 
moneys in its hands, proceed of the sale of the guaranteed bonds 
in the third paragraph of the said mortgage mentioned, two-thirds 
of the said 90 per cent, set out in such progress certificates so issued



47 D.L.R.] Dominion Law Reports. 209

anti delivered to the said corporation, and that it is the duty of 
the said the Toronto General Trusts Corporation to make pay­
ments from time to time, notwithstanding that the said moneys 
in its hands, proceeds of the sale of the said guaranteed bonds, 
may, by payments made in accordance with such certificates, 
lie wholly exhausted liefore the completion and opening of the 
said line of railway; and that all payments heretofore made 
by the said the Toronto General Trusts Corporation to the extent 
of two-thirds of 90 per cent, of the amount set out in the certificates 
of the said engineer, issued and delivered to them, have been 
properly made by the said the Toronto General Trusts Corpora­
tion in accordance with the terms of the said mortgage, and doth 
order and adjudge the same accordingly.”

It will lie observed that the order purports in so many words 
to lay down the duty of the trustee and to say that such duty is 
to pay two-thirds of the 90 ]>er cent, set out in the progress cer­
tificates, and that it is the further duty of the corporation to make 
these payments from time to time, notwithstanding that they 
may exhaust the moneys derived from the sale of the guaranteed 
bonds liefore the completion and opening of the line of railway, 
and that it validates all payments made upon that basis previous 
to the date of the order.

I venture to think that there was not jurisdiction to make 
the last part of the order. The trustee had apparently made 
payments on its own unaided view of the construction of the 
mortgage-deed and of the clause in question, and it came into 
Court only on an application for relief of the nature and kind 
provided for by Rule 938 as to two specific matters set out in 
2 O.W.N. 104. I am unable to find in that Rule any warrant for 
the determination of a question of liability as between the trustee 
and those interested, arising upon what had previously occurred. 
If there was liability, it had already accrued and could not be 
relieved against. What had l>een done had taken place without 
the sanction of the Court, no doubt upon the advice of counsel 
for the trustee, but with full notice that the municipalities feared 
that there were no proceeds from the unguaranteed bonds (letter 
Dickinson & Garrow to trustee, Nov. 20, ’08). In fairness to the 
resi>ondent it should be stated that in reply to that letter it 
stated that it was paying 66 per cent, of the amount of the cer-
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tificates “ being the share of the guaranteed bonds, ” to which the 
solicitor for Goderich made no reply. The trustee was entitled 
to whatever protection was afforded by law at that time; but the 
Rule was not intended to cover, and in my judgment does not 
cover, the settlement ex post facto of the responsibility or liability 
of the trustee originating in past transactions giving rise to 
rights or claims.

Of course if the order is right in its construction of clause 3 of 
the mortgage, this objection loses its weight, for then what the 
trustee did was correct, and it is not necessary for it to rely 
upon the order to justify it.

As to that part of the order itself which deals with the 10 |>er 
cent, anil with the status of the engineer, if the parties who 
applied were cestuis que trust under a deed or instrument, then 
Rule 038 would apply. 1 think the Ontario West Shore Railway 
Company did occupy that position, and had the right to apply 
for the construction of the mortgage or trust-deed or that part of 
it which dealt with the payment out of moneys received from the 
sale of the bonds for which the mortgage was the security, and 
then remaining in the hands of the trustee. I think the order is 
correct in its interpretution as to the engineer, so far as it was 
necessary to determine it in regard to the disposition of the 10 
per cent. It was contended, however, that the appellants were 
mere guarantors and not lieneficiaries under the trust-deed, and 
so were unaffected by the order. If so, I fail to see any theory 
on which the appellants are entitled to recover against the res­
pondent. The appellant Stothers represents the railway company, 
to which all the moneys were paid, and which fraudulently obtained 
and misapplied them. He cannot have any claim based upon a 
state of facts such as that.

The municipalities passed by-laws and guarantee! 1 payment 
of the bonds and interest to aid the railway company in disposing 
of the bonds, but the guarantee was given to outsiders who might 
acquire the bonds. They agreed that those bonds were to be 
handed over to the respondent to be sold or disposed of by it or 
by the railway company, and the proceeds were to be dealt with 
between the railway company and the respondent in a way then 
agreed upon by them. They parted with their guarantee, intend­
ing it to be acted upon and operative before any moneys reached
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the respondent’s hands as trustee. If the trustee negligently or 
wrongly handed over the proceeds, then, unless there is some 
agreement in the mortgage, some contract with or some trustee­
ship for them in the mortgage-deed, I cannot see how they can 
call the respondent to account as trustee. The right, if any, docs 
not arise out of the guarantee as such: that had l>een properly 
handed over to the purchasers of the bonds when they acquired 
them, and so the municipalities are liable just as they intended 
to l>e and no more. They suffer because, after they became 
liable, the proceeds wore applied not as intended, but in a 
way which landed the whole enterprise in disaster. They have to 
pay, but only what they agreed to pay, and their grievance is that 
they have got no railway as security for what they have to pay. 
But, unless the trustee became their trustee as to the proceeds, no 
right to look to the trustee arises. I think, however, the munici­
palities have an interest under the mortgage-deed that enables 
them to maintain this action. Clause 3 of the mortgageeleed 
begins thus: “As to certain of the bonds hereby secured, which 
have lieen or may hereafter be guaranteed by certain municipalities 
in the said counties or some of them it is hereby stipulated and 
agreed, for the purpose of securing the said municipalities, as fol­
lows.” (Then follows the provision as to jrro rata payments etc.)

This agreement, binding upon the trustee, while made with 
the Ontario West Shore Railway Company, is clearly for the l>cnefit 
of the municipalities, and is so expressed. It gives them the right 
to have the stipulation enforced or to get damages by way of an 
account if it is disregarded. It deals with property, the proceeds 
of the guaranteed bonds, which proceeds are clearly bound for the 
l>enefit of the municipalities by the tenus of the stipulation for 
their protection, which the respondent was bound to carry out.

This was the tenu upon which the trust arose as to these 
proceeds, namely, that they should l>e parted with only in a specific 
way. The carrying out of this term was in fact needed to secure 
the municipalities, and in law it was attached to the moneys when 
they reached the hands of the respondent as trustee. The by-laws 
purport to make this provision a condition attached to the pro­
ceeds when paid to the trustee, and the statute 9 Edw. VII. ch. 139 
recites that the mortgage was, l>efore its execution, approved by 
the various municipalities. The mortgage states that the trustee
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accepted the trusts created by the mortgage and agreed to “exer­
cise the powers and duties herein set out to the licst of its ability.” 
This stipulation creates, in my judgment, a right which “may lie 
conferred by way of property, as, for example, under a trust.” 
though it “cannot lie conferred on a stranger to a contract as a 
right to enforce the contract in ;personam:” per Lord Haldane, L.( 
in Dunlop Pneumatic Tyre Co. Limited v. Selfridge and Co. Limited, 
[1915] A.C. 847, 8.53.

“If the contract, although in form it is with A., is intended to 
secure a benefit to It., so that It. is entitled to say he has a beneficial 
right as cestui qui trust under that contract; then It. would, in a 
Court of Equity, lie allowed to insist upon and enforce the con­
tract:” />rr Cotton, L.J., in Candy v. dandy (1885), 30 Ch.l). 57, 
at p. 07.

In Page v. Cox (1851), 10 Hare 103, at p. 108, Turner, V.-C., 
states in words applicable here the effect of a clause in a partner­
ship agreement that the vendor might, if she should think tit. 
buy her husband’s share and continue the business: “The effect 
of the clause cannot, I think, lie stated lower than that it was an 
agreement- by both parties, that, upon the death of either of them, 
his share should lie dealt with according to the provisions which 
the clause contains;” and that learned Judge held it to lie enforce­
able by the widow.

Referring to Gregory v. Williams (1817), 3 Mer. 582, where the 
agreen ent was to pay out of property, Jessel, M.R., in Re 
Empress Engineering Co. (1880), 10 Ch.D. 125, says (p. 129): 
“One of the parties to the agreement may constitute himself a 
trustee of the property for the benefit of the third party.”

The result of this conclusion is, that the order in question is 
and ought to lie binding upon those municipalities which were 
actually or legally represented before the Court in regard to those 
questions which could properly arise upon the motion made, 
provided the order rests upon a proper foundation.

On the question of practice as to the effect of the alisence of a 
notice of motion, which is said to involve the total invalidity of the or­
der, reliance is put upon the maxim Omnia prœsumuntur rite esse acta. 
I find in the evidence an alisence of proof that no notice of motion 
was served upon any one, and I think the maxim just referred to may 
and should lie acted on by this Court in dealing with the matter.
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But 1 must not be understood as agreeing with the argument 
that a notice of motion is a matter of no consequence, or that its 
absence, if proved, might not result in undermining an order made 
if the action or matter had not been properly initiated and brought 
into Court. Under the Judicature Act then in force, R.S.0.1897, 
ch. 51, sec. 122. the Judges are given power to make Rules for 
regulating the pleadings, practice, and procedure in the High 
Court of Justice and in the Court of Appeal, and it is provided by 
sec. 122, sub-sec. 4, that all Rules of Court, after they come into 
operation, shall regulate all matters to which they extend, until 
annulled or altered.

By sec. 129, the Consolidated Rules of Practice and Pro­
cedure are declared to be valid as if contained in an Act of the 
Legislature.

Rule 938 provides that those entitled to move may serve a 
notice of motion returnable liefore a Judge of the High Court 
either in Court or Chandlers, as the case may be, for such relief 
of the nature or kind following as man be specified in the notice, and 
as the circuit stances of the case may require, in any of the follow­
ing matters or questions. Then follow certain descriptions of 
matters or questions, some of which arc:—

(a) Any question affecting the rights or interests of the person 
claiming to lie a creditor, devisee, legatee, next of kin or heir at 
law, or cestui que trust.

(g) The opinion, advice or direction of a Judge pursuant to 
section 37 of the Act respecting Trustees and Executors and the 
Administration of Estates.

(A) The determination of any question arising in the adminis­
tration of the estate or trust.

Under Rule 350, when any person other than the applicant 
is entitled to lie heard upon a motion, he shall lie served with a 
notice thereof.

By Rule 524 it is provided that affidavits upon which a notice 
of motion or petition is founded shall be filed before the sendee 
of the notice of motion or petition.

Rule 120 says that all actions shall be commenced by the issue 
of a writ of summons, which shall be prepared by the plaintiff, 
and shall contain the names of the parties and the characters in 
which they sue and are sued, the office for appearance, and a short 
statement of the claim.

ONT.

8. C.

Stothkks

Toronto 
General 

Trusts Co.

Hodgins, J.A.



214 Dominion Law Reports. [47 D.L.R.

ONT.

8. C.

Stothehs

Tokonto 
General 

Trusts Co.

Hodgine J.A

By Rule 132 the writ shall lie in force for 12 months from the 
date thereof.

The Rules following 132 contain very tietailed provisions for 
various endorsements such as the address of the plaintiff, the name 
of the solicitor, etc., and elatxmate directions for the service of the 
writ.

I am not prepared to go the length of saying that an action can 
l»e begun without the issue of a writ, or, where it is allowed by 
notice of motion, without the service of any such notice. The 
Rules say distinctly the contrary; and, as the Rules have the 
force of law, it would seem to me to lx? ignoring instead of inter­
preting them so to decide.

To hold that an action which the Rules require to l>e commenced 
by a writ of summons or notice of motion may l>e initiated by an 
informal interview with a Judge in his Chambers, and a request 
that he adjudicate upon something which may or may not lie set 
out in any formal way, would lie to wipe out our present Ixxly of 
Rules. If the Rule requiring in the most i>ositive terms an action 
to lie commenced by a writ of summons can lie entirely disregarded, 
so can the Rule requiring pleadings to lie delivered, and, as well, 
any other Rule.

“Action” is defined in the Judicature Act, R.S.O. 1897, ch. 
51, sec. 2 (3), as meaning a civil proceeding commenced by writ, 
and that has lieen held to include proceedings commence*l by 
notice of motion under Rules 938 et seq. But it has not yet lieen 
determined that it includes a civil proceeding liegun by consent 
and of an entirely informal character and initiated in a way 
which is not that laid down by the Rules.

It is for these reasons that, in regard to this order, 1 prefer 
to rest my conclusions upon the fact tlutt, failing actual affirmative 
proof, the presumption of law is that the proceedings were prop­
erly commenced. Assuming, therefore, the valid status of this 
order, how does it stand as to those now appealing to this Court?

The order recites that the Court ordered that the Township 
of Ashfield do represent for the purposes of the said application the 
Township of Huron and the Town of Kincardine. The Township 
of Ashfield was liefore the Judge, and also the Town of Goderich, 
both of them being recited as having appeared by counsel.

What were the purposes of the application? The evidence
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at the trial and the affidavit of Moves make it quite clear that all 
that was liefore the learned Judge was the question of the 10 i>er 
cent, held hack, whether it could lie paid out, as the other 90 ]>er 
cent, had been, upon the engineer’s certificate, and the status of 
the engineer.

This he heard argurrent upon and reserved judgment. That 
was what the order of representation dealt with, and that alone. 
After the argument, Mr. Garrow, for the Town of Goderich, heard 
of the application ami sent in a written argument dealing with 
the application and raising a new point not previously brought up 
and not argued, the last question by the way that the Ontario 
West Shore Railway Company would wish to raise, as it had got 
all there was except the 10 per cent. This is dealt with as a new 
question by the learned Judge (see 2 O.W.N. at p. 1013) and as 
one arising after the argument.

As to that cpiestion, no representation order was made, nor 
indeed is there any evidence that the Township of Ashfield or its 
solicitor knew that the point was up or learned of it afterwards. 
The order then, as to that question, binds neither Huron nor 
Kincardine, but it does bind Goderich, for the latter, having raised 
the point, apparently acquiesced in its disposition. I have some 
doubt as to whether it binds Ashfield on this particular matter; 
hut I think, in the absence of affirmative evidence that the solicitor 
for that township was not informed that this point was raised 
and determined, that the order must govern. It would have l>een 
easy to have satisfied the Court that the solicitor had in fact no 
knowledge, but the appellants refrained from clearing up the 
doubt.

Rut I do not wish my judgment to depend wholly upon such a 
narrow ground. The Rules permitting an adjudication without 
direct notice to the parties affected are limited.

By Rule 200, in any action where there are numerous parties 
having the same interest, one or more of such parties may sue or 
l>e sued, or may l>e authorised by the Court to defend on behalf 
and for the benefit of all parties so interested.

Rule 193 provides that trustees may sue and lie sued on behalf 
or or as representing the property or estate of which they are 
trustees, without joining any of the persons beneficially interested, 
and shall represent them; but the Court or a Judge may, at any
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time, order any of them to be made parties in addition to, or in 
lieu of, the previous parties.

Clearly neither of these Rules applies (Re Hraybrook (1916), 
60 Sol. J. 307); but, if Rule 193 could 1* invoked, can the order of 
representation lie justified on the ground that the Judge, having 
by that Rule the right to add parties, or by Rule 940 or any other 
order the right to direct what other person should lie served, 
treated the order as if he thought no one but the Township of 
Ashfield was a necessary or projier party? To direct the represen­
tation of certain parties by another party is not equivalent to a 
determination that they are not interested, but the reverse; and, 
if interested, then they cannot be deprived of their right, without 
notice or proper representation.

I do not think this Court can treat the order us meaning 
anything except what its plain language says, and that is repre­
sentation, which, if properly done, involves all the consequences 
of actual appearance: Holmested’s Judicature Act, 4th ed., p. 439. 
As I have pointed out, the representation here was illusory as to 
what appears now to be the main question at issue. I think that 
part of the order is without legal foundation under any of our 
Rules, and that Huron and Kincardine are not bound by the order 
of representation.

I should be glad if I could come to the conclusion that the 
trustee was absolved by the subsequent provisions of the mort­
gage-deed. By them, the trustee is not to be made responsible 
for any error or mistake made by it in good faith, nor is it 
to incur any liability or responsibility except for wilful breach of 
the trusts created by the deed.

If the municipalities are entitled to enforce the trust in their 
favour, they must be bound by these provisions. But, as I view 
the position of the trustee, it failed to carry out the trust according 
to its terms, and did so wilfully, in the sense that, having had its 
attention called to the exact phraseology of the clause, it decided 
to ignore its plain meaning. The trustee did this with its eyes 
open and upon its solicitor's advice that it could pay out without 
regard to whether the unsecured bonds were sold or not or applied 
in payment of the construction of the road, and the word “ wilful” 
does not necessarily import blind determination but rather clear 
and definite resolve. “It amounts to nothing more than this,
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that he knows what he is doing and intends to do what he is 
doing, and is a free agent:” per Bowen, L.J., in Re Young and 
Harstons Contract (1885), 31 Ch. D. 168, 175.

The error into which the trustee fell, and, judging from the 
order, in very good company, was due, I think, to a total disregard 
of the duty of the trustee in relation to the municipalities, based on 
the idea that no such duty existed. The trustee made no inquiries 
whatever as to the unguaranteed bonds, their sale or their pro­
ceeds, and none as to the actual construction of the road. See 
Re Brookes, [1614] 1 Ch. 558. The trustee proceeded, with due 
caution, iq>on the dry legal road of its mortgage-deed, and, in my 
humble judgment, mistook the path.

I grant the trustees good faith, but ignoring the plain words 
of the trust is not, I think, to be classed as an error or mistake 
which good faith condones.

I agree in the conclusions on this i»oint of the Court of Appeal 
in Whichtr v. National Trust Co. (1910), 22 O.L.R. 460, which in 
the Privy Council was reversed upon the facts of the case without 
any opinion being expressed upon this point. So far as the 
Trustee Act is concerned, 1 am unable to come to the conclusion 
that the respondent acted reasonably, and 1 have given my reasons 
therefor. Consequently, sec. 37 cannot lie applied. “It would 
be a dangerous doctrine to enable a well-meaning trustee, simply 
by the exercise of his honest and reasonable judgment as to the 
construction of the terms of his trust, to deprive one man of his 
fortune and hand it to another:” per Magee, J.A., in the Whicher 
case, at p. 483. As to sec. 66, in so far as the respondent acted 
thereafter under the order in question, I think it is protected, but 
advice under that section cannot have a retrosjiective effect.

The interest allowed by the resixmdent is not within the terms 
of clause 3, and its payment can form no part of the claim against it.

As to the municipalities of Huron and Kincardine, recovery' 
can lie had of the damage they sustained by the course pursued 
by the respondent, wholly unaffected by the order. As to Ashfield, 
it must be held to lie bound by the terms of the order, for the 
reasons I have already given.

The judgment in appeal should be affirmed as to the appellants 
other than Huron and Kincardine, without costs, while the success­
ful appellants should have one-half of the costs of action and of
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this appeal, which as to them should l>e allowed. They appear 
by the same solicitor as the other appellants, so that the costs 
should be divided as I have mentioned. The damages must lx? 
referred to the Master at the point most convenient to the apjiel- 
lants Huron and Kincardine, and if they cannot agree this should 
lw determined by the Court.

It is impossible to part with the case without drawing atten­
tion to the apparent ease with which one man was enabled to 
extract from the source provided by the municipalities the whole 
amount raised. Whether the municipalities through whose 
territory the road was l>eing built were asleep or not, docs not 
apjiear. The respondent admits that it made no inquiry as to 
the fate of the unguaranteed bonds nor as to their proceeds, not­
withstanding that that point was mentioned as one of the bases 
of the projxirtionate payments, nor as to whether the road was 
l>eing built or not. The provision in the mortgage contained the 
same “joker” that wrecked the Grand Valley Railway Company 
by enabling Inmds to lie signed to the extent of $15,000 i>er mile 
of single track “now or hereafter constructed or under contract 
to be constructedThis latter phrase enabled a dummy company 
to make a contract with the railway company to construct 40 
miles, and thus authorised bonds to l>e issued for $000,000 in 
advance of the doing of any work or construction, which it was 
intended should form the foundation for the security. 1 think 
trust companies should scrutinise the Acts authorising a bond 
issue, and refuse to act as trustees when the terms of the trust 
they accept permit the construction contract to l>e in the hands 
of a promoter who can nominate and pay the so-called chief 
engineer. Such a device can well wreck the whole enterprise, 
and trustees acting in such a matter should, for their own sake, 
if not for that of others, insist upon a proper construction com­
pany, an independent engineer, and a real acquaintance with the 
financial methods of those spending the money.

Appeal dismissed (Hodgins, J.A., dissenting in part).
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THE KING v. BOARD OF COMMISSIONERS OF PUBLIC UTILITIES;
Ex parte TOWN OF MILLTOWN.

New Brunswick Supreme Court, Ap/teal Division, Dozen, C.J., McKeown, 
C.J.K.B.D., and Grimmer, J. April 17, 1919.

1. Contracts (§ III C—219)—For term of years -Expiration of time—
No NEW CONTRACT—Conti N CATION VNDEK TERMS OK OLD CONTRACT
—Renewal from year to year or month to month.

A contract for the supply of water was entered into in Isstl to extend 
over a period of 20 years with right of renewal. At the end of that |»eriod 
no new contract was entered into, hut the company continued to supply 
water at the old rate, and no effort was made to secure a renewal of the 
contract. Ilel<l, that the contract had not boon renewed for a period of 
twenty years and at the most the supplying fo water under the original 
conditions and at the original rates could not he construed as anything 
more than a renewal of the contract from year to year or possibly < nlv 
from month to month.

2. Pvblic Utility Commission (§1 1 -Jcrihdiction to fix water rates
AND REVISE SCHEDI LES OF WATER COMPANIES.

The Hoard of Public Utility Commissioners in New Brunswick has 
jurisdiction over the water rates to be charged in the towns notwith­
standing existing contracts for the supply of water to such towns, 
and where a company is not otherwise prevented from tiling a new 
schedule of rates, it may do so on ill I days' notice to the Board and the 
Board mav approve of such rates and order them to be effective or the 
public utility may itself make the application to fix the rate.

The Attorney-General, for the Board of Public Utilities, 
shews eause against a rule nisi to quash an order made by the 
Board of Commissioners on October 1, 1918, and a judgment of 
October 21, 1918, on an application of the Calais Water & 
Power Co., whereby a schedule of rates for water supplied the 
Town of Milltown by the said Calais Water & Power Co., was 
approved and ordered to be effective from October 1, 1918.

M. N. Cockburn, K.C., M. (1. Teed, K.C., and //. //. Murchie, 
of the Maine bar, for Calais Water & Power Co.

W. P. Joncs, K.C., and N. M. Mills, support rule.
The judgment of the court was delivered by 
Grimmer, J. :—This ease arises out of an application made 

by the Calais Water & Power Co. to the Board of Commissioners 
of Public Utilities for the approval of a new schedule of water 
rates for the Town of Milltown, and rules and regulations gov­
erning the same. The new schedule was filed with the Board on 
May 15, 1918, to become effective on July 1 following, and on 
May 17 the water company duly petitioned the said Board for 
the consideration and approval thereof. A time was fixed and 
a court was held on June 19, 1918, at which all the parties in 
interest were present or represented. After hearing all the 
evidence offered, and having considered the same, on October 21
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N. B. last the Board gave judgment substantially approving the pro- 
S. C. posed new schedule and rules and regulations, and an order 

TheTkino was ma^e approving and ordaining a schedule of rates for the 
v. said Town of Milltown to be effective from October 1, 1918, 

CoMMiHHioN- and until further order of the Board altering or amending the 
1*1 mb Lie 8a,nc- On November 22 last, on the application of the said Town 

Utilities; of Milltown, a writ of certiorari was granted by this court to 
TowNor bring up the said judgment and the proceedings upon which the 

Milltown. game WUs founded, with a view to modifying, varying, or 
Grimmer, j. reversing the same.

From the evidence submitted to the Board at its hearing it
appears that the first companies to supply water in what are 
known as the border towns of the County of Charlotte, including 
therein the Town of Milltown, were the St. Croix Electric Light 
& Water Co., incorporated in New Brunswick in 1886, and the 
Calais Water Co., incorporated in the State of Maine, United 
States of America, in 1887. The rights of both these companies 
were afterwards acquired by the Maine Water Power Co., the 
first by lease and the second by purchase. The Calais Water 
Power Co. was incorporated under the laws of the said State 
of Maine in the year 1917, and in this province in the same year, 
and under authority of the Act of the legislature of this province 
by deed dated March 9, 1918, purchased from the said Maine 
Water Co., the Calais Water Co. and the St. Croix Electric Light 
& Water Co., all the plant, franchises and other property of 
t*hese companies. By an agreement made and entered into by 
and between the said Town of Milltown and the St. Croix Elec­
tric Light & Water Co. on May 25, 1886, provision was made 
for the supplying of water to the said Town of Milltown by the 
said St. Croix Electric Light & Water Co. The agreement was 
to run for the period of 20 years from the date thereof, with 
right of renewal for a like term, and the water which was to 
be supplied to the said town was to be taken from the St. Croix 
River at or near the upper bridge between the towns of Milltown 
and Calais. Subsequently, however, owing to pollution of the 
river by waste from a paper mill erected above the said source 
of supply the river had to be abandoned, and other supply 
furnished. The same was obtained by the water company from 
the Town of St. Stephen, which had installed and was operating

■
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a water plant of its own. Notwithstanding the changes which 
have taken place in the ownership of the plant of the first 
water companies spoken of, water has been continuously supplied 
to the said Town of Milltown under the agreement which has 
been referred to and under a schedule of rates which was (n’mn'uh'kion- 
adoptcd by the water company at the time of the making of the p^lc 
agreement, and which has continued in force until the filing Utilities; 
of the new schedule which was approved as aforesaid by the said Town or 
Board. The writ of certiorari was granted upon the following Milltown. 
grounds :— Grimmer, J.

1. That the Board has no jurisdiction in the matter because 
the application to fix the rate was made by the public utility 
itself, and it cannot do so except upon the complaint of a person 
aggrieved or a consumer.

2. That the Board has no jurisdiction over water rates in the 
Town of Milltown, by reason of existing contracts with the town.

3. That the schedule of rates ordered and approved by the 
Board is unreasonable and excessive, and is such as will produce 
a revenue greater than an amount sufficient to provide a depre­
ciation fund, an allowance for ordinary and increased operating 
expenses, and a fair and reasonable return on the investment 
in the utility.

4. That the provision relating to the “extension of water 
main” and the rules and regulations approved by the Board 
are objectionable, unreasonable and oppressive.

5. That the amount upon which the Board decided that the 
company is entitled to a reasonable return is excessive and unjust 
as against the Town of Milltown and its inhabitants, and is not 
warranted by the evidence.

6. That the Board was in error in finding that the contract 
for water dated May 25, 1886, and made between the purchasers 
of the utility and the Town of Milltown had not been renewed 
and is not now in force.

7. That the Board was in error in finding that said contract 
had expired after the Board had been created.

8. That the Board was in error in finding that even if such 
contract had been renewed and in force, that it had power and 
authority to abrogate and modify said contract and order rates 
other than those stated in the contract.
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9. That the evidence before the Board does not justify the 
Board in finding that the utility was not negligent,—(a) In not 
taking legal action to prevent the pollution of the source of its 
water supply, or in not taking action for damages for such 
pollution, (b) In not taking legal action to compel the Town of 
St. Stephen to continue supplying it with water at .$24 per mil­
lion gallons in accordance with the terms of its contract with 
the Town of St. Stephen, (c) In not extending its pipe line to 
Howard Lake, (d) In not accepting the offer of water from 
the Town of St. Stephen at $40 per million gallons.

10. That the evidence given before the Board does not war­
rant the finding made.

The Board of Public Utility Commissioners in this province 
was established by the Act of the Legislature 10 Edw. VII, c. 3, 
s. 7 of which provides:—

The Board shall have the general supervision of all publie utilities, and 
shall make all necessary examinations and inquiries and keep itself informed 
as to the compliance by the said public utilities with the provisions of this

S. 8 provides that on or before a date fixed by the Board 
ever}' public utility shall file with it schedules which shall be 
open to inspection, showing all rates, tolls and charges which it 
has established and which arc established at the time for any 
service performed by said public utility within the Province ; 
also that until such schedules are filed all rates, tolls and charges 
shall not exceed those charged at the time of the passing of 
this Act.

S. 9 is as follows :—
No change shall after the passing of said schedules be made in any of 

the rates, tolls or charges, except upon thirty days’ notice to the Board, and 
all such changes shall be plainly indicated upon existing schedules or by filing 
new schedules in lieu thereof 30 days prior to the time the same are to take 
effect, provided that the Board upon the application of any public utility 
may prescribe a less time within which a reduction may be made, or within 
which additions may be made to such schedules in respect to services for which 
no rates, tolls or charges are thereby provided.

To my mind these sections of the Act fully establish the 
jurisdiction of the Board to deal with this matter, and its 
powers and authorities, in my opinion, are not limited to a 
complaint being made by a person aggrieved or by a consumer, 
as was strongly contended before this court, but the company,
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unless otherwise prevented, may at any time, by giving 30 days’ 
notice to the Board, and by filing a new schedule of rates with 
the Board, bring into effect an entirely new schedule of rates, 
the same, however, to be subject to the approval of the said 
Board. This disposes of grounds 1 and 8, upon which the rule 
was granted.

Grounds numbers 2 and 6 may be considered together. From 
the evidence, as has been stated, it appeal’s a contract for the 
supply of water to the town was entered into in 1886, to extend 
over a period of 20 years, with right of renewal. At the expira­
tion of that period, which occurred in May, 1906, no new con­
tract was entered into between the town and water company, 
but the company continued to supply water to the said town 
at the old rates, and no effort appears to have been made by the 
said town at any time to secure a renewal of the contract. The 
Board decided that the contract had not been renewed for a 
period of twenty years, as was claimed on behalf of the town, 
and at the most the supplying of water under the original con­
ditions and at the rates provided in the original contract could 
not be construed as anything more than a renewal of the contract 
from year to year, possibly only from month to month.

In this finding of the Board I concur. Applying to the con­
tract, as I think we may very properly do, the principles of the 
law governing leases and the renewals thereof, I find it has for 
years been well recognized law that if a tenant for years holds 
on after the expiration of his lease, or continues in possession 
pending a treaty for a further lease, or is admitted into possession 
pending a treaty for a further lease, he is strictly a tenant at 
the will of the landlord, and may be turned out of possession 
without notice to quit. But if, during the continuance of such 
tenancy at will, the tenant has offered and the landlord has 
accepted rent for the use of the property, the law infers that a 
yearly tenancy was meant to be created between them. Clayton 
v. Blakey (1798), 8 T.R. 3, 101 E.R. 1234; City of St. John v. 
Sears (1889), 28 N.B.R. 1. Whether, however, the tenancy 
becomes from year to year or month to month is a question of 
fact or a matter of evidence rather than law, the payment of 
monthly or yearly rent being an important circumstance, some-
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times decisive. Mayor of Theiford v. Tyler (1845), 8 Q.B. 95, 
115 E.R. 810. Usually a tenant for month or months holding 
over becomes a tenant from month to month. If these principles, 
therefore, may be applied to this contract, can the conduct of 
the defendant at and after the termination thereof, hereinbefore 
referred to, be reasonably considered such as would lead to a 
renewal of the contract for 20 years upon the terms of the orig­
inal agreement. As stated, I agree with the Board that it can 
not. The very most that could be successfully claimed is that the 
contract after its expiration became one from year to year, so 
that at the time of the filing of the new schedule of rates referred 
to there was no existing contract between the said Town of 
Milltown and the company, whereby the jurisdiction of the 
Board was ousted.

A matter of considerable importance in respect to the claim 
of the town as to the renewal of the contract with the water 
company and their contention in respect thereto, should not be 
overlooked, and arises out of art. 11 of the contract, under 
which the company agreed to furnish water in the town for 
municipal buildings, public libraries, school houses, churches, 
factories and engine houses along the line of its pipes, for 
sprinkling streets with watering carts, and one display 
fountain for not more than 6 months in the year, for four 
public drinking places for man and beast, and for flushing 
sewers without charge, the town agreeing that the water so 
furnished should be received in lieu of all taxes imposed by 
the said town upon the property of the said company within the 
town, and in full consideration and payment for all such taxes. 
Yet notwithstanding the fact that the company had, during all 
the time of the existence of the contract, and up to the date of 
the filing of the new schedule of rates carried out in full the 
provisions of this contract, during the year 1918 the said town 
assessed the property of the company within the said town and 
collected taxes thereon from the said company. It is hard to 
reconcile the contention of the company that the contract was 
renewed under these conditions, as they clearly by imposing 
taxes either recognize there was no existing contract for the 
supply of water by the company or else they deliberately violated
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the agreement provided for in art. 11 of the contract. These N. B. 
two grounds of objection, therefore, fail. 8. C.

In respect to grounds 3, 4 and 5, I am of opinion that the xHe~Kino 
matters therein referred to were purely matters of fact upon or
which the Board had full jurisdiction to find, and having heard Commihrion-

the evidence, having examined the same and arrived at the con­
clusion that they did, there is in my opinion sufficient evidence 
to support their finding and the same should not be interfered 
with.

I fully recognize the right of this court to examine and pass 
upon the evidence in the same manner and to the same extent 
as has been done by the Board and make its own finding thereon, 
but having examined the evidence produced before and sub­
mitted to the Board, I see no reason for altering the decision 
reached by it.

The seventh ground it seems to me does not in any way affect 
the merits of this case, and even if the Board was in error in 
finding that the said contract had expired after the Board had 
been created, it would not, in any way, invalidate or render void 
the judgment or conclusions at which the Board arrived.

In respect to the ninth ground, art. 4 of the agreement 
provides :—

Utilities;

Town of 
Milltown.

Grimmer, J

The said company agrees that the water shall be puni|>ed by steam force 
pumps with two laiilers of a combined capacity of not less than 3,000,000 
United States gallons in 24 hours, said pumps being the property of the Calais 
Water Co. and o|»crated under contract with said Calais Water Co. for such 
purposes. In case of declaration of war between the United States of America 
and Great Britain or Canada, or of inability to obtain a permanent and suit­
able supply from the piunps of said Calais Water Co., the said company 
agrees to erect and maintain in the Town of Milltown suitable force pumps 
of a capacity of not less than 1,000,000 United States gallons in 24 hours, or 
obtain its supply from such source in New Brunswick as will enable it to 
furnish water for the purposes of this contract, with a pressure not less than 
herein called for.

As had already been pointed out, by reason of the erection 
of a paper plant upon the St. Croix River, above the source of 
supply provided for in the contract, the waters of the river 
became polluted and unfit for use, and for the purpose of carry­
ing out its contract the water company arranged with the Town 
of St. Stephen to supply it with suitable water to fulfill the 
conditions under which it was to supply water to the Town
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of Milltown, and they obtained and have continued to supply 
the said town with suitable water which they purchased from 
the said Town of Saint Stephen. In my opinion, the company 
acted fully within the terms of the agreement, and the Board 
was justified in arriving at the conclusion it did, that the 
company was not negligent in not taking legal action to prevent 
the pollution of the source of water provided for in the contract, 
and in not taking action for damages for such pollution.

In my opinion, sections (b) (c) and (d) of ground 9 must 
fail, because the town was not in a position to make any com­
plaint in respect to the action taken by the company in supplying 
it with water, in that it had not taken advantage of the enabling 
clause in the contract, whereby they could have renewed the 
contract in 1906 for a period of 20 years, and by reason of their 
failure so to do they are estopped from taking any objection in 
resp 1 to the course pursued by the said water company to 
furi <h the necessary supply of water to said town.

In view of the facts herein stated, and in consideration of 
the evidence submitted to the Board, I am of opinion it was 
justified in arriving at the conclusion it did, and that its judg­
ment must be sustained and the rule refused.

Judgment accordingly.

OGILVIE FLOUR MILLS Co. r. CANADIAN PACIFIC R. Co.

Manitoba Court of Ap/nal, Perdue, C.J.M., Cam,run. Haggarl and Fullerton, 
JJ.A. June 9, 1919.

Carriers (I 111 C—185)—Ufss or goods entrusted to—No explana­
tion—Presumption or negligence or.

Ill the absence of evidence that the loss of goods entrusted to it rail­
way company for eurriugc wits not conscd by the negligence of the rail­
way company, the rule res ipm loquitur applies and the currier is respon-

| Peer is v. CA It Co. (1005), 15 Man. L.R. 134; llandall v. C.X.It. Co. 
(11115), 21 D.L.R. 457; 10 Cun. Ry. Cas. 34.3; 25 Man. L.R. 203, fol­
lowed.)

Appeal from the County Court of Winnipeg, in an action 
brought to recover the sum of $66.12 being the value of 4,360 
pounds of wheat. The county court judge entered a verdict for 
the plaintiff for the amount claimed.

L. J. Reycraft, K.C., and II. A. V. Green, tor appellant ; II. 
Phülipps, K.C., and J. T. Thorson, tor respondent.
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Perdue, C.J.M. :—On February 23, 1914, one of the defend­
ant»’ ears was loaded with wheat for the plaintiff at the Grain 
Growers Elevator Company's elevator at Fort William. The 
wheat was weighed into the ear under the supervision of the 
Dominion government weighmaster and his certificate was given 
that the quantity of wheat loaded into the car was 62,900 pounds. 
On the following day a bill of lading was issued by defendants 
to the plaintiffs for 62,900 pounds of wheat consigned to the 
plaintiffs at plaintiffs’ elevator in Fort William. The ear was 
unloaded at plaintiff'a elevator in the morning of February 25. 
The contents were weighed out of the ear under the supervision 
of the Dominion government weighmaster who issued his cer­
tificate as to the quantity of wheat in the car when unloaded. 
According to this certificate the quantity of wheat in the car 
was 58,540 pounds. The deficiency therefore was 4,360 pounds. 
According to the evidence there waa no leak in the ear and the 
seals were intact when the ear came to be unloaded. The wcigh- 
maater’s certificate is, in all eases pritnâ facie evidence of the 
facts therein contained : See Canada Grain Act, 2 Geo. V, e. 27, 
a. 66. There was no evidence impeaching the correctness of the 
facts stated in the certificates.

The plaintiffs' ease is that the defendants received 62,900 
pounds of grain for conveyance from the Grain Growers Elevator 
Company’s elevator to the plaintiffs’ elevator in the same place, 
that defendants issued to the plaintiffs a bill of lading for that 
exact amount of grain and that they delivered only 58,540 
pounds. No explanation of the loss has been given by the defend­
ants. It has been held several times in this court that in the 
absence of evidence that the loss of goods entrusted to a railway 
company for carriage was not caused by the negligence of the 
railway company, the rule reg ip»a loquitur applies and the 
carrier is responsible. See Ferri» v. C. N. R. Co. (1905), 15 
Man. L.R. 134; Randall v. C. N. R. Co. (1915), 21 D.L.R. 457, 
19 Can. Ry. Cas. 343, 25 Man. L.R. 293.

Counsel for the defendants contended that the evidence indi­
cated a delivery of the car in question on February 24, upon one 
of the sidings leading to the plaintiffs’ elevator and that this 
shifted upon the plaintiff the onus of shewing that the loss did
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not occur while the car was in the plaintiffs’ possession. With­
out expressing any opinion to the effect that might follow 
from shewing a delivery of the car on the day and'in the manner 
suggested, I do not think that the evidence establishes that the 
car was delivered to the plaintiffs on the 24th or at any time 
prior to the morning of February 25.

I think that the findings of the county court judge should be 
affirmed and the appeal dismissed with costs.

Cameron and Hagkjart, JJ.A., concurred with Perdue, C.J.M.
Fullerton, J.A. (dissenting) :—This action is brought to 

recover $66.12 for the failure of defendant to deliver to plaintiff 
a quantity of w heat.

A car of wheat was loaded at one of the Grain Growers ele­
vators at Foil William, between the hours of 1.30 and 4.50 in 
the afternoon of February 23,1914.

The government weighmaster’s certificate put in evidence 
shows that 62,900 pounds of wheat were put into the car.

The destination of the car was Ogilvies’ elevator, Fort Wil­
liam, a little over a quarter of a mile distant from the grain 
growers elevator where the car was loaded. It reached there 
before 9 o’clock on the morning of the 24th and was unloaded 
between 8 and 11 o’clock on the morning of the 25th and weighed 
out only 58,545 pounds.

Arthur Lindsay, who was general yard master at Fort Wil­
liam for the defendants in February, 1914, was called, and gave 
the following evidence as to the usual custom respecting the 
movement of cars from the grain growers elevators to the plain­
tiffs’ elevators:—

Q. What is the usual custom in the yard in the case of a car loaded in 
the grain growers in the afternoon for Ogilviee? A. The car would be pulled 
from the elevator and lined up on the track in the grain yard, which is for all 
cars going west of the Grain Growers. That would be taken to West Fort 
and put over the “hump” and switched in the different tracks. No. 12 track 
at West Fort is for Ogilvies’ wheat. Any cars for Ogilvies would be switched 
into No. 12 track, and then we get the engine to go up and shove the cars 
down into Ogilvies. If a oar was loaded at the grain growers this afternoon 
it would go to West Fort to-night and would be shoved down to Ogilvies 
to-night or first thing in the morning.

Q. That is the practice that is followed? A. That is the practice that 
is always followed.

The evidence shews that the seals on the cars were intact on 
the morning of the 25th, and that the car was a good car and fit
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for loading grain. Day, who was working at Ogilviea as a 
trackman and whose duty it was to look fof leaks in cars, 
examined the car on February 25. He states that if there had 
been a leak in the car he would have reported it on the proper 
form.

The defendants contend that the plaintiffs have failed to shew 
that the loss occurred while the car was in their possession and 
that to succeed the plaintiffs must do so.

The shipping order bears date February 24, 1914. Tremblay, 
who was the shipping clerk in the grain office, states that it was 
signed on that date. From his evidence it appeal’s that the 
practice was for the shipper to make out the shipping order and 
bring it to the railway company for signature.

The loaded car must therefore have been in possession of the 
grain growers from 4.50 o’clock on the afternoon of the 23rd, 
until some time in the morning of the 24th, when the shipping 
order was signed.

Allan, who was a checker at the Fort William yard office, 
stated that the car in question was at the Ogilvie elevator on the 
morning of February 24, 1914, and that on the morning of 
February 25, 1914, it was still there unloaded.

Condition 9 of the shipping order reads in part as follow’s :—
Bulk grain destined to a private siding or station where there is no duly 

authorised agent shall be at the risk of the carrier until placed on the delivery

The defndants contend that the Ogilvie siding was a “priv­
ate siding” within the meaning of the above condition, and that 
their responsibility ceased on the morning of the 24th, when 
the car was delivered at Ogilvies’ siding.

Sellers, the grain superintendent of the plaintiff company, 
was called as a witness for the plaintiff. This cross-examination 
is as follows:—

Q. Your company does business in quite a large way? A. Well, yes.
Q. Like other big companies you have your own sidings at your elevators?
A. Yes.
Q. You know the elevator at Fort William? A. Yes.
Q. You have your own siding running up there? A. Yes.
Q. Where all the cars are placed? A. Yes.
Q. And that is where this car was placed? A. Yes.

Morgan, who was superintendent of terminals at Fort William 
at the time, says that the plaintiffs’ cars were “pushed down to
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Ogilvies’ siding, where they have a siding of their own at the 
elevator.” He was asked ‘‘Where did Ogilvies receive grain 
from the C.P.R.Î His answer was: ‘‘They received grain at 
their private tracks at their elevators.”

Counsel for the plaintiff contended that the evidence shewed 
that the ear ‘‘was not delivered at the elevator until the morning 
of the 25th,” and that when the checker, Allan, spoke of the ear 
being at the ‘‘Ogilvie elevator” he was referring to the classi­
fication switch number 12 on which all Ogilvie ears are placed 
before being shoved on their own siding.”

The evidence satisfies me that he was referring to the Ogilvie 
elevator siding.

Allan says that the portion of the yard which it was his 
duty to check ‘‘included the Ogilvie elevator” and again, that 
‘‘Ogilvies is included in my portion of the yard. From West 
Fort to Ogilvies was included in my portion of the yard.”

Morgan says that track No. 12 is ‘‘what is known as the 
classification yard at West Fort.”

Lindsay says ‘‘No. 12 track at West Fort is for Ogilvies’ 
wheat.”

It appears to me quite clear that Allan was not referring to 
track No. 12 in the classification yard at West Fort when he 
spoke of the ‘ ‘ Ogilvie elevator. * ’

The destination named in the shipping order is “Ogilvies’ 
elevator,” which can only mean the siding at the “Ogilvie 
elevator.”

Under the condition in the shipping order I would hold that 
the car of wheat was delivered at Ogilvies’ elevator on the 
morning of the 24th.

Uounsel for the plaintiff in his cross-examination of Mr. 
Morgan suggested the possibility of the ear being bored and 
grain drawn off. If the loss occurred in the way suggested, it 
was more likely to have happened while the car was in the 
possession of the plaintiff than the defendant.

The defendant had the possession of it for only a very short 
time. Mr. Morgan says that there is no access for teams to track 
No. 12 from any roads or crossings, while Ogilvies’ private sid­
ing has a road crossing near the westerly end of the track, and 
another road crossing near the easterly end.
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I think the plaintiff has failed to establish that the defend­
ants are responsible for the loss of the wheat.

I would allow the appeal with costs and dismiss the action 
with costs.

Appeal dismissed.

Re HAMKTON * HART AND ROYAL TRUST.
British Columbia Court of Apj>cal, Macdonald, C.J.A., Gallihcr, Me Phillips 

and Eberts, JJ.A. April 1, 1919.

Wills (§ III (î—160)—Property directed to be set aside for annuity— 
Conditions not carried out—Bequest of remainder—Time of
VESTING.

A testator directed his trustees to set aside sufficient of his property 
to produce a certain annuity, after which they were to pay one-quarter 
to nia daughters and one-half to his wife, and in the event of the wife 
dying before receiving the bequest, it was to go to the daughters.

The court held that the wife’s share became vested although not 
actually received when the property required to be set aside to produce 
the annuity should have been set aside and that this should have been 
done at least within a year of the testator's death; ami upon lier sub­
sequent death intestate, went to her personal representative.

Appeal by the defendant from the judgment of Macdonald, J. 
Reversed.

A. D. Macfarlane, for appellant Royal Trust; Frank Higgins, 
K.C., for respondent Hart; H. A. Maclean, K.C., for respondent 
Tripp; H. Dawson, for respondents, the plaintiffs.

Macdonald, C.J.A.:—The facts of this case are very fully set 
forth in the judgment appealed from and I shall, therefore, not 
attempt more than a summary of them here.

The testator, who died on September 12, 1915, directed his 
executors, whom he also declared to be the trustees under the 
will, to take possession of all his estate, real and personal. He 
gave them full discretion to retain his real and personal property 
or to sell it and invest the proceeds and vary the investments. 
Out of the income arising from the “trust premises” and out of the 
principal if necessary he ordered and directed his trustees to pay 
his debts, funeral and testamentary' expenses; to set aside a sufficient 
portion of the premises to produce an annuity of $500, and to 
pay same to the testator’s father and mother for life or for the 
life of the survivor of them and on the death of the survivor he 
directed that the property so set aside should tie divided between 
his two daughters, one-quarter each, and his wife the remaining 
half.
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The estate consisted of both lands and personalty, but the 
real estate was rather heavily encumbered and in the condition 
of the real estate market at the time of the testator’s death and 
since, the executors and trustees thought it impracticable to sell 
it as it could, if salable at all, lie sold only at a ruinous sacrifice. 
They have, therefore, not sold or converted the assets, nor have 
they set any of them aside for the production of the sum payable 
to the testator's father and mother, the latter of whom is still 
living. The income of the whole estate is insufficient to satisfy 
interest, taxes and other expenses chargeable against the property 
and to enable the trustees to pay the said annuity. The testator’s 
wife died more than a year after his own decease.

In my opinion, it was the duty of the trustees to set aside the 
whole estate after payment of debts, funeral and testamentary 
expenses for the purpose of the annuity. They were dearly 
authorised to set aside sufficient of the testator’s property to meet 
this elause of the will. They were not liound to sell or convert 
the estate or any part of it. If they could not sell they could at 
least obey the direction of the testator and set aside sufficient, or 
if there was not more than sufficient, the whole estate, for the 
purpose so expressly directed. Had this lieen done, no question 
would arise ns to the disposition of the residue, liecause there 
would lie no residue to distribute.

Now the question submitted for the opinion of the court has 
to do with the rigl ts of the residuary legatees only and while in 
the result above stated it may not lie strictly necessary to deal 
with this phase of the case, yet as I have considered it with some 
care and as our judgment must in any case be a declaratory one 
only and by way of advice to the trustees, I will state the conclusion 
to which I have come. Shortly, the testator directs his trustees 
after they shall have set aside the property required to produce 
the annuity “to pay’’—whi h means to give, since it is not confined 
to money—one-quarter to ea' h of his said daughters and one-half 
to the wife—“ and in the event, of my wife dying before receiving 
this bequest" then to the said avughters. The wife died intestate 
and her ailministrators, the Royal Trust Co., claim that this 
bequest became vested in her in la '' lifetime, while on the other 
hand the daughters claim that it could not vest until actually 
received by the wife.
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In my opinion, the wife became entitled to receive it when the 
property required to tie set aside to produce the annuity was or 
ought to have been set aside and that that property ought to have 
been set aside at least within one year from the testator’s death. 
The cases dealing with the construction of clauses in a will similar 
to the one in question are considered in Jarman on Wills, 6th cd., 
at pages from 2175 and particularly from 2184 to 2194, and the 
rule seems to be established that, unless a contrary intention can 
be inferred, the court ought to favour an early vesting of the 
bequest and that rights of the tieneficiaries are not to lie left to the 
caprice or the dilatoriness of trustees or executors. It may lie 
open to question as to w hether or not the said liequest to the wife 
did not vest in interest at the time of the testator’s death, I am, 
however, inclined to think not. I think a reasonable time was 
intended to tie allowed the trustees to segregate the property 
to be set aside for the production of the income from the rest of the 
estate and that, upon such separation, the bequest to the wife 
should become vested in her in interest if not in possession. There 
were no insuperable difficulties in the way of the trustees carrying 
out the direction of the will. The fact that the property was not 
readily salable does not, in my opinion, affect the matter. They 
w ere not bound to sell ; had they lieen, then perhaps the question 
of an enquiry as to when the residue might have lieen received so 
much discussed in the cases referred to in the pages of Jarman 
above referred to might have arisen, but here the duty of the 
trustees is imperative and does not depend upon the getting in 
and conversion of outstanding properties. That duty, therefore, 
ought to lie discharged within a reasonable time and applying the 
rule which courts of equity have always applied in cognate matters, 
the reasonable time is in my opinion one year. I can find nothing 
in the context of the will or in the circumstances in which it was 
made to shew an intention that “receive” was intended to mean 
actual receipt or, as it has lieen said, receipt in hard money. It 
was not necessarily money which was to be distributed, but the 
residue of the property itself. I am, therefore, of opinion that, 
had the segregation been made as it ought to have been in the 
lifetime of the wife, her share in the residue would have, thereupon, 
liecome vested, though not actually received, and upon her death 
it would go to her personal representatives.
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I would therefore allow the appeal.
Galliher, J.A.:—I would allow the appeal.
The intention of the testator as expressed in the will was that 

after payment of his debts, funeral expense's, etc., a sufficient 
portion of his estate was to lie set aside to provide an income for 
the maintenance of the father and mother.

It was the duty of the trustees and executors to do this within 
a reasonable time and for that purpose the whole estate if necessary 
should Irnve U*en set aside to produce this income or so much of 
it as would lie produced thereby.

Had this been done no question could have arisen as to the 
interest vesting in the widow.

As no definite time was fixed for this in the will and as the 
widow survived the testator by more than a year I would treat 
the period of one year as the reasonable time within which w hat 
should have been done would lie taken to have lieen done.

McPhillipb, J.A.:—This appeal calls for the consideration 
of a very close point—when the cases are looked at, and it would 
seem that there is variance of decision. We find it stated in 
Hawkins on Wills (2nd ed., 1912), at pp. 262, 263, that:—

Where there is a gift over in the event of a legatee dying before “receiv- 
ing” his legacy, a very difficult question arises. The decisions in Johnson v. 
Crook (1879), *12 Ch.D. 639; fie Chaston (1H81), 18 Ch.D. 218; fie Wükint 
(1881), 18 Ch.D. 634; and fie Goulder, |1905] 2 Ch. 100, ignore the fact that 
the order of the House of Ixmls in Minora v. Hollison (1876), 1 App. Cas. 428, 
seems to imply that the divesting clause was void.

In the present case, as in Minors v. Hatiison, supra, it can lx* 
said that there is “ not a mere power of sale, but an alwolutc trust 
for sale, subject to a discretion in the trustees as to the manner 
and time in which the sale should lie carried out.”

The won Is of the will which require particular attention are 
the following:—

Pay to my wife, the balance remaining of said trust premises in the 
hands of said trustees after all the foregoing bequests have been set aside; 
and in the event of my wife dying before my decease or dying before receiving 
this bequest, then said balance of said trust premises shall go and be paid by 
the trustees to my said daughters:

The wife survived her husband, the testator, for more than a 
year—so the period for distribution of the estate had elapsed. 
After careful consideration of the authorities, I am of the opinion 
that the present case is one that falls within the ratio decidendi
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of Minors v. Battison, supra, a judgment of the House of Lords 
and should tie decided in accordance with the judgments of Malins, 
V.-C., in West v. Miller (1868), L.U. 6 Eq. 59, 37 L.J. Ch. 423, and 
Bubb v. Padmck (1880), 49 L.J. Ch. 178, 13 Ch. D. 517. In 
W'esf v. Miller, the word calling for consideration was “received." 
Malins, V.-C., at p. 425, said:—

It was rightly admitted that the word "received” must lie equivalent to 
"receivable," because of course it would depend on the diligence of the trus­
tees whether the fund was actually to be got at or not. 
and at p. 426, he said :—

I think a judge can never be worse occupied than in frittering down rules 
of this kind by minute «listinciions; and I desire to be understood hs deciding 
here, that in all cases where there is a gift for life, followed by a gift in remain­
der, which is to vest at the attainment of a particular age, or U|ion any other 
event personal to the legatee in remainder, and then a gift over in the event 
of the latter dying More the legacy is "payable,” "receivable," “vested in 
possession,” or any other form is used which means "paid” or “received,” 
there all such expressions are to be taken as equivalent to "vested." I will 
only add, that 1 entirely agree with Dodgaon'a Truata (1853), 1 Drew. 440, 
61 E.R. 520, which decision has my full concurrence.

Bubb v. Padu'ick, supra, was a case where the testator directed 
that if any ohild should die liefore the youngest attained twenty- 
one and “without having actually received" his share then his 
share should go over. The testator died in 1879, his youngest 
child was then of the age of 6 years; it was held that each child on 
attaining 21 acquired an a I isolute vested interest. Now in the 
Bubb case Malins, V.-C., made reference to the decision of Jessel, 
M. R., in Johnson v. Crook (1879), 12 Ch. D. 639, in these words,
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at pp. 180, 181 :—
I should have thought that these authorities were conclusive; but it is 

said that the Master of the Rolls, in an elaborate judgment in Johnaon v. 
Crook, has come to an opposite conclusion. It is very unfortunate that, in 
that case, the two important cases of Hallifax v. H’i/son (1809), 16 Ves. 168, 
33 E.R. 947, and Re Yatea (1852), 21 L.J. Ch. 281, were not cited or con­
sidered.

For the reasons I have stated I adhere to the old rule; and am clearly of 
opinion that, where a legacy is absolutely vested, it cannot be divested by a 
clause which says that it is to go over if the legatee die without having actu­
ally received his legacy. I therefore entirely dissent from the judgment of 
the Master of the Rolls in Johnaon v. Crook. That l>eing so, and the Master 
of the Rolls being a judge of co-ordinate jurisdiction, I am at liberty to follow 
my own opinion, though I should not have done so if I was not following a 
long line of authorities.

In my opinion the plaintiffs have acquired absolute vested interests. 
The question must, therefore, be answered in the affirmative.

If called upon to decide as between the two decisions, i.e., as 
between that of Malins, V.-C., and Jessel, M.R., ltearing in mind
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the House of Lords case of Minors v. Haiti son, sujtra, I would feel 
constrained to follow the judgment of Malins, V.-C., hut I do not 
think it really necessary to go that far, as the facts of the present 
case aie essentially different. But if I should be in error in so 
supposing, then I unhesitatingly accept the law as laid down by 
Malins, V.-C., as, in my opinion, it is in true compliance with a 
very long line of decided cases. Now Johnson v. Crook, supra, 
may lie distinguished from the present case in this way (and all 
that the Master of the Rolls said which is in opposition to what 
Malins, V.-C., said in the Bubb case is dicta merely) not being the 
exposition of a legal proposition, necessary, in the judgment 
pronounced. In that case we have words which we have not in 
the present case, i.e., “whether the same shall have become due 
and payable or not.” It is true that the Master of the Rolls did 
not think these words mattered, but with great resjiect to a very 
eminent and distinguished judge, I venture to think the contrary, 
especially when I consider the facts of the present case. Here 
we have an immediate vesting of the liequest, and the widow 
lived beyond the statutory period for distribution. Can it lie 
that the delay of the trustees in setting aside the bequests shall 
lie held to postpone the vesting of the bequest in the widow ? I 
think not, and Minors v. Battison, supra, makes this abundantly 
clear.

The case of Be Chaston, 18 Ch. D. 218, a judgment of Fry, J. 
(afterwards Fry, L.J.), creates, in my opinion, no difficulty in the 
decision of the present case. There, it was held that “ payment ” 
referred to the time when the shares given would become payable.

That Ixird Justice Fry would have decided the present case 
in accordance with the conclusion I have arrived at I feel bold 
enough to say—when his judgment He Wilkins (1881), 18 Ch. D. 
634, 50 L.J. Ch. 774, is read. There the head-note reads as 
follows.—

A testator gave each of four persons a fourth of the proceeds of his resi­
due, and in case of the death of any legatee before the “final division” of his 
estate he gave that legatee's share over. One legatee died more than a year 
after the testator but before the estate had been distributed :—Held, that his 
personal representatives were entitled to his fourth share.

In Re (loulder, [1905] 2 Ch. 100, a decision of Swinfen Eady, J., 
(now Master of the Rolls), has relation to a contingency specifically 
set forth, which occurred and cannot lie said to affect the point 
we have here to determine. It is true that in that case approval



47 D.L.R.] Dominion Law Reports. 237

was expressed of Johnson v. Crook, supra, but as I have indicated 
Johnson v. Crook is distinguishable from the present case. Scott 
v. Campbell (1891), Court of Sessions Cases (Scotch) 18 R. 1194, 
is much in point. It was there held “that the words ‘after these 
payments are made ’ did not refer to a point of time but meant 
‘subject to these payments,’ and that the residue vested in the 
son a morte testatoris.” (Also see He Sampson (1896), 65 L.J. 
Ch. 406, Stirling, J., at p. 409.)

That there was a vesting a morte testatoris in my opinion cannot 
lx* questioned and the court aids vesting rather than divesting— 
the latter is what is contended for here. See He Litchfield, He 
Horton v. Jones (1911), 104 L.T. 631, Parker, J. (afterwards Lord 
Parker of Waddington) ; also see Ward v. Brown, [1916] 2 AX’. 121.

I am therefore but with great resjx*ct to the learned trial judge 
of the opinion that the decision he arrived at cannot lie affirmed. 
The appeal in my opinion should be allowed. 1 must confess 
though that with the many decisions and the variance existing 
the point of law is a difficult one. I wish to express my indebted­
ness to Mr. Maefarlane—the learned counsel for the appellant— 
for the brief but cogent argument with which he assisted the 
court.

Eberts, J.A., allowed the appeal. Appeal allowed.

REX v. McCRANOR.

Ontario Sujtremc Court. A vpellate Division, Mulock, C.J.Er., Clute, Riddell, 
Latchford, and Sutherland, JJ. December 21, 1918.

Appeal (f VII C—301)—Ontario Temperance Act—Conviction by
MAGISTRATE—APPEAL TO COUNTY JUDGE—HEARING—EVIDENCE—
Prejudice.

A county judge sitting in apiietil under see. 92 of the Ontario Teni|ier- 
anee Act Is not justified in reversing the magistrate's finding because 
such judge lias discredited the evidence of witnesses on whose evidence 
the magistrate's decision was based, in a previous case before such judge. 
He must not inqsirt prejudice from the other case, but should hear the 
witnesses and give them an opportunity of rehabilitating themselves in 
his good opinion.

A whiakey-detective or spv is not an accomplice and his evidence does 
not need to be corroborated.

James McCranor, the defendant, who kept the Avenue Hotel 
in the city of Fort William, appeared before the Police Magistrate 
for that city on the 25th October, 1917, on a charge of having sold 
intoxicating liquor on the 27th September, 1917, in his hotel, 
contrary to the provisions of the Ontario Temperance Act, 6 
Geo. V. ch. 50, sec. 40. The defendant pleaded “ not guilty, ” but
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was convicted by the magistrate; aa it waa a second offence, he 
was sentenced to 6 months’ imprisonment. He appealed to the 
Judge of the District Court of the District of Thunder Bay, 
who, on the 1st March, 1918, allowed the appeal. The prosecutor, 
a Government inspector, obtained the certificate of the Attorney- 
General under sec. 94 (1) of the Act, and now appealed to this 
Court. Reversed.

J. U. Cartwright, K.C., for appellant.
Riddell, J. (after setting out the facts as above):— 

The evidence was that of two “whisky detectives” in the 
employ of the Ontario Liquor License Department, and of long 
experience in their occupation. They swear categorically that they 
went into the defendant's bar, and that one of them bought a 
bottle of Scotch whisky from him, paying therefor 83. There are 
trifling differences between the witnesses in matters of detail, but 
not more than what are seen in almost every case between per­
fectly reliable witnesses; and their long and elaborate cross- 
examination did not shake their evidence in any degree.

The defendant was called on his own behalf : he plays a very 
common role—skirting the promontory of direct perjury, he 
“does not remember”—this is a sample:—

"Q. You have heard what these men say about selling that 
bottle of whisky on Thursday the 27th September? A. I don’t 
remember doing it.

“Q. What do you say? A. I did not do so, I know of.
“Q. Would not you know if you had of? A. I don’t remem­

ber."
Non mi ricordo has never been received with much favour; 

and I have seldom seen a jury or a Judge give credence to it. 
Except under extraordinary circumstances, no magistrate would 
be justified in refusing to convict on such evidence; and, in my 
opinion, the magistrate acted properly in convicting as he did.

The evidence for the prosecution is assailed because it is the 
evidence of detectives and not corroborated. But the detective 
or spy—call him what you will—is in law wholly different from 
the accomplice. The accomplice is the modem product of evolu­
tion from the common law approver, who, being indicted of 
treason or felony, and arraigned, confessed his guilt before plea 
pleaded, but said that another was his accomplice in the very
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same crime, in order to procure hie own pardon. The approver ONTl 
might, at the discretion of the Court, be allowed to “appeal" his 8. C. 
alleged accomplice: if the alleged accomplice failed on his trial hex 
by battle or by the country, the approver was pardoned; if not, rAN01
the approver was hanged out of hand. It was, therefore, of the -----
utmost importance to the approver that the appellee should he 
convicted : so at the present time, an accomplice often offers him­
self as “King's evidence;" and, though he has no legal right to a 
pardon, such as the approver had, his services generally receive 
recognition. In any but the rarest case, the accomplice expeeta 
to benefit by the conviction of the accused. Accordingly the rule 
has grown up that juries are to be warned that the evidence of 
accomplices requires corroboration; this is, however, a rule of 
practice not of law (except in certain cases where the statute is 
express), and juries may disregard it and convict notwithstanding 
the absence of corroboration.

But even this rule does not apply to persons who have joined in 
or even provoked the crime as agents of the police or the authorities, 
as the ordinary spy or informer. “The case of a pretended con­
federate, who, as detective, spy, or decoy, associates with the 
wrongdoers in order to obtain evidence, is distinct from that of 
an accomplice:” Wigmore on Evidence, vol. 3, sec. 2000 (6).
Maule, J., in Regina v. Mullins (1848), 3 Cox C.C. 526, 7 St. Tr.
N.S. 1110, where a spy, who had been employed by the authorities 
to mix with the Chartists and pretend to aid their designs for the 
purpose of betraying them, gave evidence on the trial of one of 
them, said (7 St. Tr. N.S. at p. 1114): “In the case of an accom­
plice, he acknowledges himself to be a criminal. In the case of 
these men (spies), they do not acknowledge anything of the kind."
And he held that no corroboration was necessary; Wightman, J., 
who sat with him, must have concurred, as he expressed no ilis- 
sent.

The same rule was laid down in Regina v. Douling, 3 Cox C.C.
509, by Erie, J. (Williams, J., with him), p. 516: “If he only lent 
himself to the scheme for the purpose of convicting the guilty, he 
was a good witness, and his testimony did not require confirmation 
as that of an accomplice would. . . .” And the same rule is 
laid down much earlier, in Rex v. Desparti (1803), 28 How. St.
Tr. 346, 489. Many American cases are given in note 9 to sec.
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ONT- 2060, p. 2756, of Wigmore on Evidence, vol. 3. The English cases 
8. C. cited above do not quite cover the present case, as in them the
H ~ crime was being committee! independently of the spy, and he

took part in the transaction simply to expose the crime of others.
Kanuk t|le late case of Rex v. Bickley (1909), 73 J.P. 239, is

Ridd*ii,J' directly in point. There the police had reason to believe that the 
crime of abortion was common in the neighbourhood, and they 
suspected the accused of carrying on the business of procuring 
abortion; they accordingly sent a woman to pretend that she was 
in need of his assistance. He did unlawfully supply her a noxious 
thing with the intent to procure her miscarriage; the principal 
witness against him was this woman, the police spy and agent 
provocateur, and she was not corroborated. He was convicted 
before Darling, J., who sentenced him to five years’ penal servitude. 
On appeal to the Court of Criminal Appeal it was held by that 
Court, Darling, Walton, and Pickford, JJ., that there was no need 
of corroboration—“This woman was a spy . . . sent by the 
police to the appellant to see whether he would commit the offence 
which he was subsequently accused of committing.” See Hex v. 
Baskerville, [1916] 2 K.B. 658.

An objection was taken that, as it was alleged, evidence that 
the accused was previously convicted was allowed, liefore the 
conviction was made in the present case; but that is an error. 
The complaint is of the questions on the cross-examination of the 
accused, which are plainly allowable: see sec. 12 of the Canada 
Evidence Act, R.S.C. 1906, ch.. 145; R.S.O. 1914, ch. 76, sec. 
19 (1).

There being no objection to the manner in which the case was 
conducted, and no necessity for corroboration, I think the District 
Court Judge was in error in allowing the appeal.

The proceeding before the District Court Judge being an 
appeal, he had the power to hear evidence; had he done so and 
given judgment upon the credibility of witnesses before him, we 
should have paid the utmost respect to his decision. Beal v. 
Michigan Central R.R. Co. (1909), 19 O.L.R. 502, is only one of 
many cases laying down the same rule. But he did not do so, 
and he should have dealt with the case as an appellate Court deals 
with a case which comes up before it on the reported evidence. 
And, if he found that the magistrate had sufficient evidence upon 
which to base hie decision, he should not have reversed it. We are
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informed that the learned Judge had seen these witnesses before 
him in another case and did not believe them in that case: that 
is his right, and to determine their credibility in that case was his 
duty. But he may not import any feeling orprejudiceinto another 
case—faims in uno, falmt in omnibus, is often a most misleading 
maxim. Our law will not allow a witness’s credit to lie attacked 
by proof that he had been disbelieved in another case, or even 
that he had sworn falsely in another case. If the learned Judge 
was to pass upon the credit of the witnesses in the present case 
adversely, he should have heard them and given them an oppor­
tunity of rehabilitating themselves in his good opinion. It is to 
my mind wholly unjudicial and of the worst tendency to import 
into one case an opinion on anything but law formed in another.

But in any case we are in quite as good a position as the Judge; 
and, in my opinion, the magistrate was wholly right in convicting.

We have nothing to do with the justice or otherwise of the 
law: that is made for us and our dut) is to obey it loyally, hex 
dura forsitan, ttd lex. I have, however, little sympathy with a 
man who deliberately breaks the law for his own pecuniar)- advan­
tage; who, in sheer greed of gain, seeks by breaking the law to 
obtain an advantage over his law-abiding neighlxmr.

I would allow the appeal with costs throughout.
Latchpord, J. :—At the close of the argument at Bar, the only 

point on which I was in doubt was as to whether the appeal was 
properly before the Court. This doubt having been removed, I 
am of the opinion that, without hearing additional evidence, it was 
not open to the learned District Court Judge to reverse the decision 
of the magistrate, based as it was on evidence which the magist rate 
credited, and which, as credited, amply warrants the conviction 
originally made.

The appeal should, therefore, be allowed with costs here and 
below.

Sutherland, J.:—On the 9th October, 1917, an information 
was laid against James McCranor, the keeper of the Avenue 
Hotel in the city of Fort William, for unlawfully selling intoxicating 
liquor. He appeared before the magistrate on the 11th, was 
remanded until the 19th, and again remanded until the 26th day 
of that month, when he was tried and convicted.

Thereafter, having admitted to the magistrate that this was a 
second offence, he was sentenced to 6 months’ imprisonment.
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The Ontario Temperance Act, 1916, 6 Geo. V. ch. 50, sec. 92 
(2), (9), makes provision for an appeal to the Judge of a District 
Court.

The accused appealed from the said conviction to the Judge 
of the District Court of Thunder Bay, who, on the 1st March, 
1918, quashed the conviction. This appeal is from the order 
quashing the conviction.

By sec. 94 (1) of the said Act, an appeal by the inspector or 
other prosecutor is given to a Divisional Court of the Appellate 
Division of the Supreme Court of Ontario from the decision of the 
Judge of a District Court in any case “arising out of or under this 
Act ... in which the Attorney-General of Ontario certifies 
that he is of opinion that the matters in dispute are of sufficient 
importance to justify an appeal;" and sub-sec. 2 of the said 
section provides that notice of the intention to appeal, where the 
certificate of the Attorney-General is necessary and is obtained, 
may be given within 15 days after the judgment, decision, or 
order appealed from has been made.

On the 7th March, the Attorney-General for Ontario gave a 
written certificate. In compliance with sec. 94 (1), a notice of 
appeal was given within the 15 days mentioned in sub-sec. 2. It 
was argued that the appeal was not set down promptly, or within 
the proper time. The disposition of the appeal was apparently 
delayed from time to time, partly to suit the convenience of counsel, 
and partly owing to delay in the papers in the case coming 
forward. It was competent for us to extend the time for setting 
down the appeal, if it were not set down in time, and I think it 
would be appropriate to do so.

The evidence called in support of the charge was that of two 
special officers or “whisky detectives,” employed by the Liquor 
License Department of the Province to travel about from place 
to place in connection with suspected or alleged violations of the 
Ontario Temperance Act. One of these, Alexander Correan, who 
had been thus employed for about 9 years, testified that, on the 
date named in the information, he had bought a bottle of Scotch 
whisky from the accused in the hotel mentioned, and had paid to 
him therefor the sum of 13. The other detective, Albert Barnett, 
testified that he was with Correan on the date named and saw him 
purchase from the accused the bottle of liquor.
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The accused gave evidence on his own lielmlf, an<l lunong i ther 
things testified as follows —

“Q. You are the proprietor of the Avenue Hotel? A. Yea.
“Q. You have heard what these men say about selling that 

bottle of whisky on Thursday the 27th Heptemlier? A. I don’t 
remember doing it.

“Q. What do you say? A. I didn't do so, I know of.
“Q. Would not you know if you hail of? A. 1 don’t rememlier

“Q. Did you ever have any conversation with Correan at all, 
the first witness? A. Never.

"Q. You never had anv conversation with him? A. Never 
that I rememlier of ; I seen him at the end of the bar in the evening
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“Q. You heard what Correan said, that you sold him a bottle 
of liquor? A. I say 1 never rememlier selling him that laittle of 
liquor.”

The magistrate, in giving judgment, said:—
“I would certainly lie very pleased if I could find it in my heart 

to doubt these men; it would suit me very well, and I only wish 
I had some doubts in the matter: I would certainly give the 
prisoner the lienefit of the doubt. The fart of the matter is, 
while it may lie unpleasant, something I don’t like to do, we are 
not here to do just as we like. I have nothing to do in this case 
only to find Mr. McCrnnor guilty of selling liquor."

It was competent for the District Court Juilgc, on the appeal, 
to hear evidence, but this he did not do, and disjsised of the case 
on the evidence on which the magistrate hail made the conviction. 
We arc, therefore, in as good a position as he was to determine 
w hether the conviction should stand or lie quashed. We were told 
by counsel for the accused that, in the District Court Judge's 
reasons for his decision (a copy of which was not filed), he referred 
to certain discrepancies in the evidence of the two detectives. 
There are, it is true, some slight and inconsequential discrepancies, 
not at all sufficient, as it seems to me, seriously to weaken the 
effect of their consistent evidence on the matter of first importance 
—the sale and purchase of the whisky. Neither the District 
Court Judge nor any mendier of this Court is in as good a position 
as the magistrate, who saw them, properly to estimate the weight 

17-47 D.L.R.
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to l>e attached to their testimony. Though reluctant to convict, 
he, after seeing and hearing them, had no doubt that he must give 
due credit to their evidence. After a careful perusal of it, I agree 
with him. and am unable to sec how the District Court Judge 
could properly come to a different conclusion. It was said in 
argument that he had heard some other case which led him to 
form an unfavourable opinion as to the credibility of the two 
detectives, and it was argued that he could properly take judicial 
notice thereof and allow his judgment in the present case to be 
influenced or affected thereby. I am unable to agree with this 
view.

While it is tme that Judges may use their general information 
in arriving at decisions: Byrne v. Londonderry Tramiray Co., 
(1902] 2 l.R. 457, at p. 480; Hennery v. Keating, [1908] 1 I.R. 
43, at p. 83; Best on Evidence, 11th ed. (1911), p. 275: they may 
not properly net on their own private knowledge or Itelief regarding 
the particular case, but should dispose of it upon the evidence: 
Phipson on Evidence, 5th ed. (1911), p. 11.

It was also argued that, as the detectives admitted that they 
were participants in the illegal sale and purchase, they were 
accomplices, whose evidence must l>e corrol>orated l>efore a con­
viction based on it alone could l>e made. No doubt, as a rule, 
the fact of a witness l>eing an accomplice detracts somewhat, and 
sometimes substantially, from the credit to lie given to his testi­
mony. Judges are in consequence required to warn juries of the 
danger of convicting on the uncormigrated evidence of an accom­
plice, though at the same time pointing out to them that they 
may, nevertheless, convict upon that evidence if they think proper 
so to do. The rule requiring corroboration in the case of accom­
plices, however, does not apply to informers, such as, for example, 
police spies, even though they have instigated, provoked, or joined 
in a crime.

In Bex v. Bickley, 73 J.P. 239, it was held that “a police spy 
or agent jrrovocateur is not an accomplice, and the practice that a 
jury should not act on the uncorroborated evidence of an accom­
plice does not apply to the ease of such a person.” From the 
facts in that case it appeared that the police had reason to think 
that the appellant was carrying on the business of procuring 
abortion, and the charge was for “unlawfully supplying a noxious 
thing to a woman with the intent to procure her miscarriage "
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The police had hired as a spy a woman, who went to the accused 
and was supplied by him with a noxious thing with the intent 
referred to, and Walton, J., in delivering the judgment of the 
Court, said: “But it is clearly established that the evidence of a 
woman acting as this woman did, is not to lie treated as that of 
an accomplice. See Regina v. Mullins (1848), 12 J.P. 770, 3 Cox 
C.C. 520.” And further: “This woman was a spy, and that she 
acted with the knowledge and approbation of the police was 
clear from the evidence that was put itefore the jury. That 
lieing so, there is no ground for saying that the jury ought to 
have l>een more fully warned as to her evidence.”

It is also to lie noted that, if corroboration lie needed, it may 
well lie found in the evidence of the accused himself. His 
attempted denial is so halting and hesitating as to amount in the 
circumstances to a practical admission of the offence. The interval 
lietwcen the date when the offence charged is alleged to have been 
committed, and the date at which the accusation was brought to 
his notice, was so comparatively short that it is incredible that he 
could not remember and testify that he did not sell a lxittle of 
liquor on the day named.

I am of opinion that the appeal should lie allowed with costs, 
including the costs of the appeal from the magistrate to the 
District Court Ju<lge.

Clvte, J.:—Appeal from the decision, judgment, or order of 
the Judge of the District of Thunder Bay made on the 1st day of 
March, 1918, allowing the appeal of James McCranor against the 
comiction made against him by William Balling, Esq., Police 
Magistrate for the City of Fort William, on the 20th Octolier, 
1917, for the unlawful sale of liquor at Fort William, on the 27th 
September, 1917, and quashing the said conviction.

The charge was laid by A. R. Elliott, License Inspector, under 
the Ontario Temperance Act, 1916, G Geo. V. ch. 50. The appeal 
was taken by A. R. Elliott, the said inspector, pursuant to the 
fiat, granted in that behalf, of the Attorney-General for the Prov­
ince of Ontario. Notice of appeal was served on the 15th March, 
and the appeal was set down on the 4th May, 1918. Objection 
was taken to the delay in causing the case to be set down for 
hearing. There was some delay in setting it down owing to the 
papers being incomplete, and objection was taken to the delay 
after the case was set down. At the instance of the defendant
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OWT- the case was enlarged from time to time. If any undue delay
8. C. occurred on the part of the apjiellant in having the case set down,

it was waived by the enlargements granted at the defendant’s
.. _»• request, without reserving his right to object to the dclav, and I McCranor. , . ,

----- do not think the object on can tie sustained.
The main question is as to whether or not the District Court 

Judge is justified in reversing the decision of the magistrate. An 
apjieal to the District Court Judge is given by sec. 92 of the 
Ontario Temperance Act, sub-secs. 2, 9.

“The practice and procedure upon such appeals, and all the 
proceedings thereon, shall thenceforth be governed by the ( Intario 
Summary Convictions Act, so far as the same is not inconsistent 
with this Act” (sub.-eec. 9).

The appeal to this Court is under sec. 94, whereby an appeal 
is given where the Attorney-Cieneral for Ontario certifies that he 
is of opinion that the matters in dispute are of sufficient importance 
to justify an appeal (sulesec. 1).

The appeal “shall lie had upon notice thereof to tie given . . . 
of the intention to apjieal within 8 days, or where the certificate 
of the Attorney-General is necessary, and is obtained, within 15 
days after such judgment . . (sub-sec. 2).

“The Clerk of the County or District Court shall certify the 
judgment, conviction, orders and all other proceedings, to the 
proper officer of the Supreme Court, at Toronto, for use upon the 
appeal” (suli-see. 3).

“The Divisional Court shall thereupon hear and determine 
the appeal . . (sub-sec. 4).

No other practice is indicated.
The prisoner was found guilty lief ore the magistrate, and a 

previous conviction under the Act was admitted, whereupon he 
was sentenced to imprisonment for li months.

There were two witnesses called for the Crown—Alexander 
Correan and Albert Barnett.

Alexander Correan, an Armenian, stated that on the morning 
of the 27th September, 1917, about 11 a.m., in company with 
Albert Barnett, another officer of the Department, he purchased 
a bottle of whisky for (3 from the accused; this was corroborated 
by the other detective, Albert Barnett.

On cross-examination, Correan said that he came from Turkish 
Armenia about 18 years ago He came to Quebec, went to the
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States for a while, and returned to Canada. He had lieen engaged 
for 9 years “spotting" under the Liquor License Act.

Allied Harnett, who had lieen engaged for aliout 8 months as a 
liquor detective, corroliorated the evidence of Correan as to the 
purchase of the Ixittle of whisky.

Luke Ieonard was the only witness called by the defence, 
He said: “I saw Correan on Sunday evening, and said to him. 
‘Will you have a glass of beer?’ Correan said: ‘No, I am feeling 
tough; you can appreciate it, bar-tender, when a fellow is hitting 
it up; he cannot drink this 2 |ier cent.' He said, ‘Give me a 
drink.’ I said, ‘I don't believe there is such a thing in the house.’ 
This was on Sunday the 23rd."

At the close of the evidence, the magistrate said:—
"I would certainly be very pleased if I could find it in my 

heart to doubt these men; it would suit me very well, and 1 only 
wish I had some doubts in the matter: I would certainly give 
the prisoner the benefit of the doubt. The faet of the matter is, 
while it may be unpleasant, something I don't like to do, we are 
not here to do just as we like. I have nothing to do in this case 
only to find Mr. McCranor guilty of selling liquor."

Thereu]>on McCranor was asked if he had lieen convicted of 
having liquor on his premises, to which McCranor answered, 
"Yes." He was thereupon sentenced to li months’ imprisonment.

The appeal was heard by the District Court Judge on the 
1st March, 1918, and the conviction quashed. No further evi­
dence was called. Vpon the argument it appeared from the 
judgment of the District Court Judge that he did not tielieve the 
evidence of the two detectives called by the Crown, and this was 
the ground upon which he set aside the conviction of the magis­
trate. No further evidence was given, nor were the witnesses 
who testified before the magistrate further examined.

It was suggested by Mr. Bain that the District Court Judge, 
a day or two before the decision in this case, had heard evidence 
given by the Crown witnesses Correan and Barnett in another 
liquor case, and that from hearing their evidence he did not 
believe them.

I think it clear that the evidence in the former case cannot be 
imported into the present case; but, at the same time, that does 
not preclude the District Court Judge from disbelieving these
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witnesses. The eviilenee given by these witnesses in the other 
ease, though not admissible, did not prevent the District Court 
Judge from forming an opinion of their character; and. if he did 
not lielieve «hem truthful or trustworthy, I do not see how he 
could free himself from that belief in a consideration of the present 
case.

Though not a rule of law, it is a rule of practice to require 
cormlxiration of the evidence of the accomplice: In re Meunier, 
[1894] 2 Q.H. 415, at p. 418. Where a prisoner is convicted upon 
the uncorrolxirated evidence of an accomplice the Court of Criminal 
Apjieal may quash the conviction if the Judge at the trial omitted 
to caution the jury against convicting u|N>n such evidence: Hex v. 
Tate, [19081 2 K.B. 080. Izird Alverstone, C.J., agreed with 
counsel for the Crown that there is no definite rule of law that a 
prisoner cannot he convicted on the uneorroliorated evidence of an 
accomplice, and approved of what Cave, J., said in In re Meunier, 
but thought he should have added, “assuming that the jury was 
cautioned in accordance with the ordinary practice," anil was of 
the opinion that it is of the highest importance that the jury 
should lie so ilirected. He quotes Taylor on Evidence, 10th ed., 
p. 688, as giving a correct statement of the practice, and Russell 
on Crimes, 6th ed., vol. 3, p. 646, "that the practice in question 
has obtained so much sanction from legal authority, that it 
‘ deserves all the reverence of the law,’ and a deviation from it in 
any particular case would he justly considered of questionable 
propriety.”

In the Tate case the Judge did not ilirect the jury in accordance 
with the settled practice, but told them that the question for them 
was which of the two witnesses the)- believed, the boy or the 
prisoner, thereby leailing them to suppose that if they lielieved 
the accomplice's story they might pro|ierly convict, although his 
evidence was entirely without corrolioration. Vnder these cir­
cumstances, the Court of Criminal Appeal was of the opinion that 
there hail lieen a miscarriage of justice, and that the conviction 
should be set aside.

Izird Alverstone adds : “We should not, however, have taken 
this view, notwithstanding the Juilge’s departure from the practice, 
if we thought that there was in fact sulistantial corroboration 
upon the evidence.” But, in their opinion, there was no such 
corroboration.
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There woe no corrolioration in the present case, and it is said 
that this was not necessary, as detectives are not to lie considered 
as accomplices. It is so stated by Phipeon, 4th ed., p. 471, but 
no authority is given for the statement. Corroboration must lie 
by independent evidence. It is not sufficient by another accom­
plice: Rex v. A’oaken (1832), 5 C. & P. 320.

Referring to the disclosures which are made by informers, to 
the Government, the magistracy, or the police, as privileged 
communications, the rule is, . . that those iiersons who are 
the channel by means of which that detection is made, should not 
Ik* unnecessarily disclosed; if it can lie made appear that really 
and truly it is necessary to the investigation of the truth of the 
case, that the name of the jierson should be disclosed, 1 should Ik# 
lie very unwilling to stop it:” per Eyre, C.J., in Roscw's ('riminal 
Evidence, 13th ed., p. 131.

The weight of American authorities is given in 10 Corpus 
Juris, pp. 955, 950:—

“ An instruction which expresses or intimates an opinion as to 
the degree jf credit or weight to lie given to the testimony of a 
detective, a policeman, or an informer is erroneous, as where it 
charges that such testimony should Ik* receive)l with great, or 
more than ordinary, caution or with distrust, or with extreme 
care and suspicion. Rut this rule is not invaded by an instruction 
that the jury may consider the manner of a detective in testifying, 
or his interest in the case, or that it is legitimate for the State to 
employ detectives to run down crime, or that greater care should 
l>e used than in other cases, but that the testimony should not Ik* 
disregarded entirely, and that the jury are the sole judges of the 
credibility of all the witnesses."

Sec The State v. Fullerton (1901), 90 Mo. App. 411 (holding 
that where the sole evidence on the trial of an indictment for 
selling liquor comes from detectives, the defendant is entitled to an 
instruction that such evidence should I* received with the greatest 
caution). Compare O'Grad y v. The People (1908), 42 Colo. 312, 
340 (holding that the giving of instructions as to the caution to 
he oliserved in weighing testimony of private detectives or persons 
employed to find evidence is based upon rules of practice rather 
than of law, and rests largely in the discretion of the trial Judge).
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There is one class of persons, apparently accomplices, to whom 
the rule requiring corroborative evidence does not apply, namely, 
persons who have entered into conununication with conspirators, 
but who, in consequence of either a sulsequent repentance or an 
original determination to frustrate the enterprise, have disclosed 
the conspiracy to the public authorities, under whose direction 
they continue to act with their guilty confederates, till the matter 
can lie so far matured as to insure their conviction: Taylor on 
Evidence, 0th ed., sec. 071; Ret v. Det/iard, 28 How. St. Tr. 34li. 
480, per lord Kllenlxirough. The law in this respect is the same 
in America. Oreenleaf on Evidence, 16th ed., sec. 382: Campbell 
v. The Commonwealth (1877), 84 Penn. St. 187, 108.

It mis held in Commonwealth v. Dooming (1855), 4 Gray 
(Mass.) 20, that one who purchases intoxicating liquor, sold con­
trary to law, for the express purpose of prosecuting the seller for 
unlawful sale, is not an accomplice, and is a competent witness 
on the trial of the seller; but the jury should lie instructed to 
receive his evidence with the greatest caution and distrust. Still, 
a refusal of the presiding Judge so to instruct, accompanied 
with a remark upon the necessity of sometimes resorting to such 
eviilence, was held not a ground of exception. See also Common­
wealth v. Willard (1830), 22 Pick. (Mass.) 476.

There appears to lie very little authority in our own Courts or 
in England on the exact question herein involved, but the weight 
of authority is in favour of the view that an informer or detective, 
as in this case, is not an accomplice, and does not, therefore, strictly 
speaking, require corroboration; but wliere, as in this case, the 
complainant and witness invites the accused to commit the 
offence, hie evidence should, I think, be examined with extreme 
care and caution, whether by Judge or jury; and, in the aleencc 
of any corrolxirative evidence, it is a question as to what weight, 
if any, should lie given to it.

The District Court Judge hearing the appeal did not lielievc 
the detectives upon whose sole evidence the conviction was made, 
there being no corrolioration.

I do not feel justified in reversing his decision. If, as is prob­
ably the case, he was possessed of such opinion from having seen 
and heard the witnesses, it is difficult to see how he could denude 
himself of that opinion upon reviewing the evidence in this case,
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nor do I think he should; at all events it is not for this Court, I 
think, to reverse his finding and judgment.

I would dismiss the appeal, protect the magistrate as far as 
this Court has power to do so, and give no costs.

Mclock, C.J.Ex., agreed with Clute, J.
Appeal allowed.

ADVANCE RUMELY THRESHER Co. v. KEENE.
Saskatchewan Court of Ap/teal, Ilaultam, C.J.S., Low ont an-1 Elwood, JJ.A. 

Apnl IS, 1919.

Sale (6 II A—25)—Contract—Special clause—Meaning ok.
A purchase contract contained the following clauses:—
There are no representations, warranties or conditions, express or 

implied, statutory or otherwise, other than those herein contained, nor 
shall any agreement collateral hereto Ik» binding upon vendor unless it 
is in writing hereu|>on or attached hereto and duly signed on behalf of 
vendor at its home office.

No agent or employee of vendor is authorized to alter, amend or 
enlarge this contract in any particular.

Such parts or (Kirtions of said goods as are not manufactured by or 
for vendor or arc second-hand or rebuilt or repaired are not warranted 
expressly or impliedly by statute or otherwise.

The warranty herein does not apply to second-hand or rebuilt machin­
ery which it is agreed is not warranted.

Held, in view of these clauses, that the purchaser could not recover 
for any allege! breach of implied warranty contained in a verbal agree­
ment made during negotiations and before the contract was signed.

[Schofield v. Ewersori-Hratilinyhaw Iw/dement Co. (lUlh), .'IK D.L.R. 
52K; 11 S.L.R. 11; 43 D.L.R. 509; 57 Can. SAMI. 203, distinguished.!
Appeal from the trial judgment, in an action for the amount 

claimed to be due under a purchase contract. Allowed in part. 
F. L. llastedo, for appellant ; J. C. Martin, for respondent. 
The judgment of the court waa delivered by 
Ei.wood, J.A. :—This is an action to recover the amount 

alleged to be due on the sale by the plaintiff to the defendant of 
one gas pull second-hand tractor and one 4 gang second-hand 
Rumciy plough.

The action was tried before a judge with a jury, and the 
following are the questions submitted to the jury and the 
answers thereto :—

Q. Did the vendors deliver to the defendant machinery in accordance 
with ex. “C"? A. Yet

Q. If the said machinery was not in accordance with ex. "C,” in what 
did it differ? A.------

Q. Did the defendant make known to the vendors the pur|H>se for which 
he required the said machinery so as to shew that he relied on the skill and 
ability of the vendors to furnish machinery fit for his said purtHtse? A. Yes.
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Q. Wu it in the course of the vendor's business to supply such maehin-

Q. Was the machinery supplie<l fit for the said purpose? A. No.
Q. What was the understanding on the purchase of the engine? Was it 

laiught as a new engine, a second-hand engine, or as a re-built engine? A. 
Rebuilt engine.

Q. Did the vendors or their agents make any verbal arrangement in 
regard to the machinery? A. Yes.

Q. If so, what arrangement ? A. The engine was to haul a 4 furrow 
plough, and stand the strain.

(j. Did the defendant in fact know that the written agreement excluded 
warranties? A. No.

Q. Did the vendors carry out any s|N>cial verbal arrangement you may 
have found was made? If they did not, wherein did they fail? A. Yes— 
but the engine did not stand the strain.

Q. Did the defendant accept the said machinery? A. Yes. With the 
understanding that the said engine would do the work required.

Q. At what sum do you assess the defendant’s damages, if any? Dis­
tinguish between damage for failure to furnish machinery fit for the defendant's 
pur|H»se, anti damage for breach of vendors' arrangement and any other 
damage? A. We lx*lieve that the damages due the defendant should be 
1500—five hundred dollars—Itecuuse engine furnished was not fit for defend­
ant’s purpose, in that it did not stand the strain.

On the answers by the jury the trial judge directed judgment 
to lie entered for the plaintiff for the purchase price, lea> the 
sum of $500 damages awarded by the jury to the defendant.

The contract, inter alia, contains the following: (see head- 
note).

In view of the above quoted clauses, the defendant cannot, 
in my opinion, recover for any alleged breach of implied war­
ranty. Sawyer-Mauey v. Kitckie (1910), 43 Can. S.C.R. 614.

The verbal arrangement, whatever it was, referred to in the 
answers by the jury, was made during the negotiations for the 
sale of the machinery and some considerable time prior to the 
signing of the contract and the signing of the notes given in 
payment of the contract. Ttai notes were in fact signed after 
the actual delivery of the machinery.

The trial judge in the course of his judgment says as 
follows :—

And the practical effect of the jury's finding is, that he would not agree 
to purchase or make settlement unless and until the speciul arrangement, 
intended to override the written order, was arrived at that the engine was to 
haul a four-furrow plough and stand the strain, or us the defendant put it 
“do it right along.” ... In my opinion where it ap|»enrs plainly that 
some special arrangement was made with an officer of the oom|mny having
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authority to make mich an arrangement, and it being in effect agreed that 
thin special arrangement shall override the terms of the written contract, and 
where the purchaser does not know that the written agreement contains 
terms which may he interpreted to exclude the sjieeial arrangement, and such 
terms are not called to Ins attention, the company should not lx* allowed, or 
lierinitted, to set up the written document in answer to the purchaser's con­
tention under the s|ieciul arrangement. It is in effect saying that we took 
iidvantuge of the carelessness of the purchaser to have him agree to some­
thing that he would never have agreed to had he known it. and we now ask 
the court to preserve to us the advantage that we obtained by so doing.

The evidence does not justify the trial judge in the eon- 
elusion that he has arrived at and has set forth above as to the 
circumstances under which the verbal arrangement was made. 
There is no evidence that at the time of the signing of the con­
tract or delivery of the machinery, or the signing of the notes, 
any verbal représentât ion was made, nor was there any evidence 
that any representation was made that the contract to be signed 
did or would contain what it is alleged was verbally represented.

This being so, the ease is very easily distinguished from the 
case of Schofield v. Emcnon-Brantinyham Implement Co. 
(1918), 38 D.L.R. 528, 11 S.L.R. 11. 43 D.L.R. 509, 57 Van. 
S.L.R. 203 (leave to appeal to P.C. granted Mar., 1919).

The law as to the effect of the verbal arrangement, if any, 
is in my opinion correctly set forth by my brother Lament in 
Allcock v. Manitoba Wild mill d- Pump Co. (1911), 4 S.L.R. 
135 at 1». 139, as follows:—

Whatever led up to the agreement for purchase, there came a time alien 
the agent pliu-ed before the purchaser a contract in writing which the pur­
chaser signal, and that contract contains a clause that “all the said articles 
arc sold subject to the following express warranty and none other, which said 
warranty excludes all implied warranties." The plaintiff in the contract 
iigreed that the only warranty attaching to the machine was the one eon- 
tuined in the agreement. This excludes any verbal warranty given by the 
agent of the defendant.

In the case at bar it will be observed that the contract signed 
by the defendant was that there were

no representations, warranties or conditions express or implied 
statutory or otherwise, other than those herein contained, nor shall any agree­
ment collateral hereto lie binding U|xm vendor unless it is in writing here- 
U|M»n or attached hereto and duly signed on lieluilf of vendor at its home 
office.

1 am of the opinion that the trial judge was in error in 
giving effect to the alleged verbal agreement.
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The appeal, in my opinion, should be allowed with costs, 
judgment entered for the plaintiff for the amount of ita claim 
and costs and dismissing the defendant's counterclaim with 
costs.

Appeal allowed.

NUNNELLEY ?. BLATT.

Alberta Supreme Court, Appellate Division, Haney, C.J., Scott, Si muions mut 
McCarthy, JJ. June 20, 1919.

Contracts (§ I E—(15)—Sale or land—Alta, statutes—Agent to sell 
Necessity or contract in writing.

Chapter 27, s. 1, Alta, stats. lOOti, provides that no action shall he 
brought whereby to charge any person either by commission or other­
wise for services rendered in connection with the sale of any land, etc., 
unless the contract u|k>ii which recovery is sought in such action or some 
note or memorandum thereof is in writing signed by the party souglii 
to lie charged or by his agent thereunto lawfully authorized in writing.

Held, that the correspondence relied on by the plaintiff did not con­
stitute such an agreement as entitled him to recover under the above Act.

Appeal by defendant from the judgment of Walsh, J., in an 
action for commission on the sale of land. Reversed.

A. Macleod Sinclair, for appellant; £. V. Robert non, for respond­
ent.

Hahvey, C.J.:—This is an appeal from the judgment of 
Walsh, J., in favour of the plaintiff for commission upon a sale of 
land effected through his agency. The chief defence is the Allierta 
statute, c. 27 of HXM>, which provides that:—

No action shall lie brought whereby to charge any person either by 
commission or otherwise, for services rendered in connection with the sale 
of any land unless the contract U|x>n which recovery is sought in
such action or some note or memorandum thereof is in writing signed by the 
party sought to In- charged or by his agent thereunto lawfully authorized in 
writing.

The plaintiff seeks to make out compliance with the statute 
through correspondence. The plaintiff first approached the 
defendant, who lived in Chicago, by writing him on May 27. 
making certain propositions. In the letter he says : “Also let me 
know if in case a deal is effected through my efforts you will In- 
willing to pay me the usual commission of $1 per acre.” The 
defendant’s reply was a telegram as follows:—

Wire me immediately whether or not you can close ileal basis your letter 
May 27, and how quickly, where are prospects located and are all first mort­
gages. Other deals (lending so must have answer at once.
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This is the only communication from the defendant. It is 
contended that the terms “basis your letter May 27,” include 
the terms as to commission. I think it would Ik* rather straining 
the tern's to adopt such a conclusion but it would in any event 
carry the plaintiff no further liecause the telegram is nothing but 
a question and contains no suggestion of an agreement to any­
thing and the trial judge was, in my opinion, unquestionably 
right in declining to find any contract thus far. He does, however, 
find a contract and evidence in writing of its terms from the 
foregoing and a letter from a firm of agents in Chicago who are 
admitted to have been, at the time of writing this letter, “author­
ized to act as his agents in the sale or exchange of the said lands” 
and also to have U*en authorized to execute the agreement for sale.

The letter in question informs the plaintiff that the defendant 
had tieen ordered into service and that they are writing at his 
instance. They say that, if the plaintiff has any definite offer 
to make, they will get—not give—an immediate answer and they 
end the letter with the words “in case a deal is made you will 
not have to divide commissions with us.”

Now to make out a case for the plaintiff it must lie held that 
those agents had authority from the defendant and that that 
authority was in writing and that the agents promised to pay a 
commission. The statute says “thereunto authorized” which, of 
course, means authorized to make the contract for compensation, 
not to make an agreement for sale. The admission of agency 
thus gives no assistance and I am quite at a loss to see how there 
is any possibility of inferring that they had any such authority, 
to say nothing of its I icing in writing. Then I cannot quite see 
how what was said can lie construed in any way ns a promise to 
pay con mission. The letter shews that the agents will require 
to submit to the defendant any offer made and get his answer. 
The most the remark alxmt commission involves in my opinion 
is. that whatever commission, if any, the plaintiff is entitled to, 
they will not expect to divide with him.

It seems to follow from the terms of the statute that an implied 
contract will not support an action because no such contract could 
Ik* expressed in writing. The essential term of the contract must 
Ik* expressed in writing and signed by the party sought to lie 
charged. Nor does there seem any way whereby the court can
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grant relief if there lie no such contract for the terms of the statute 
are very wide anti cover any claim for compensation for services 
whether by way of commission or otherwise.

In my opinion, the plaintiff has failed to establish any legal 
right to any payment for his services and 1 would, therefore, allow 
the npjical with costs and dismiss the action with costs.

Scott, J.:—I concur.
Simmons, J.:—The telegram sent by the defendant to plaintiff's 

pro|x>sitions was, in my view, correctly interpreted by the trial 
judge as failing to constitute an acceptance of plaintiff's offer to 
sell defendant's lands on the basis of a con mission of SI |x*r acre.

The same considerations apply to the second telegrams of tliv 
defendant referred to iu the judgment

The negotiations were then taken on by E. H. Woolf & Co. on 
liehalf of defendant. Woolf’s first letter asked for “any definite 
offers” the plaintiff was prepared to make.

The fact that it said in this letter “in case a deal is made you 
will not have to divide commission with ire" does affect the issue.

Woolf asked the plaintiff for definite offers and gave him some 
information which one real estate agent might reasonably ex|iect 
w hen dealing with another broker, namely : that he would not 
ask the plaintiff to divide his commissions.

I won d not Ik* able to read into this, as the trial judge has done, 
an implasl contract to pay commission, much less does it conform 
to the requirements of the statute requiring the contract to In­
in writing signed by the person charge»l with the making of it.

I would, therefore, allow the ap|>eal with costs
McCarthy, J.:—The plaintiff contends that by an agreement 

in writing the defendant, Blatt, undertook to pay £1 per acre 
commission on the sale or exchange of the lands mentioned in tin 
pleadings, and u|>on the trial of the action recovered a judgment 
against the defendant, Blatt, for tin* sum of $4,010. From this 
judgment the defendant apiieals.

The alleged agreement is contained in several writings, corres­
pondence by letters and telegrams. The view 1 take of the can­
can liest lie understocxl by a reference to such of tlte correspondetur 
which the plaintiff contends constitute a binding contract within 
the statute hereinafter referred to. On May 27, 1918, a letter 
was written by the plaintiff to the defendant Blatt, as follows:—
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Re your land. All new. 5, <», and 7, tp. 3, r. 14. w. 4 m. All secs. 1 anil 
12. n. half and s. e. quarter see. 2 and s. half see. 13, tp. 3, r. 15, w. 4 in.— 
4,010 ae.

Are you now the owner of the above land and do you still wish to exchange 
it? 1 have the following to dis|iosc of: (Property described).

These properties all suppled to lie absolutely good value, ami are all 
located in and near the City of Toronto, which would make it fairly easy for 
you to look after them.

All the property is revenue producing with the exception of the sub­
division, the apartment house alone Iteing rented for $11,000 per annum, of 
which about 70'/< is net interest on investment to owner.

I have placed the value of your land at $25 p>r acre or $100,250 with 
$35,000 mortgage, which leaves your equity $05,250. There would, there­
fore, be a balance of $4,250 due you if the deal were put through at these

If you care to consider this please let me have a reply immediately. Also 
let me know if in case a ileal is effected through my efforts you will be willing 
to pay me the usual commission of one dollar |ier acre? 1 may say that 
Toronto agents are handling that end of the deal and 1 shall only make my 
com. from the sale of your land.

LOW A RD NtJ X X ELLEY.
P.S.—An immediate reply pie me.

To which the défendant, Hiatt, replies by telegram as follows:—
Wire me im mis liât el y whether or not you can close deal basis your letter 

May twenty-seventh and Imw quickly. W here are pros|**cts located ami are 
all first mortgages. Other deals |icnding so must have answer at once.

And on June 18 the following letter is sent to the plaintiff by 
the defendant’s agent :—

At the instance of Dr. Hiatt, who hits been ordered into government 
service, we are writing you with reference to the 4.01X1 acres near Milk River.

Any pro|x)8iti'>n that you have to make on this property will have to be 
botiâfidt, as Dr. Hiatt cannot first ins|iccl any property offered in exchange. 
If you have any definite offers to make without l>eing contingent on ins|icction 
of his land, we will get you an immediate answer.

Your wire of June 13 is interesting, but it is not descriptive enough, and 
consequently cannot give you any opinion as to whether or not it would lie 
considered. You can communicate direct with us, which will save you con­
siderable time, and in case a deal is made you will not have to divide com­
missions with us. E. H. Woolf.

If the plaintiff is entitled to succeed it seems to me that he 
must establish that these three* communications constitute* a 
binding agreement to pay commission under the* statute. It 
would ap|x*ar from the evidence that negotiations we*re* enteml 
into with regard to the exchange of the* properties mentioned in 
the almve com*8|x>ndence ami that considerable time was spent 
by the plaintiff in an ende*avour to arrange an exchange, and that 
finally, in the month of Oed-otier, 1918, an agreement was entered
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into between the defendants and the Toronto agents of the plaintiff. 
At the trial of the action certain admissions of facts were filed by 
the parties ami in these admissions is to lie found:—“That the 
defendants Woolf and Co. were duly authorised by the defendant, 
Blatt. to execute on his liehalf and did execute agreement for sale 
or exchange of the said lands for the property in and near Toronto, 
tielonging to Nathaniel Sproule.”

It was admitted by the defendants at the trial of the action 
that the defendant, Goodwin, was the registered owner of the 
lands mentioned in the pleadings, and that the defendant, Goodwin, 
held said lands as trustee for the defendant, Blatt, ami that the 
defendants, Woolf and Co. on June 18, 1918, or prior thereto, 
were employed by the defendant, Blatt, and authorised to act 
as his agents in the sale or exchange of the said lands.

It would api**ar from the authorities to lie fourni in Leake on 
Contracts, 6th ed., p. 117, that then* is sufficient internal reference 
to connect the writings in order to shew a complete contract in 
writing within the Statute of Frauds, and if that were the only 
difficulty in the way I think the plaintiff would lie entitled to 
succeed, but it is to lie observed that in the Allierta statute of 
1900. 0 F.dw. VII. c. 27, the legislature of Allierta enacts as follows: 
(See Harvey, C.J.), and that, therefore, no action will lie to 
recover any commission for services in connection with the sale 
of land except upon a contract in uriting, signed by the person 
sought to lie charged or his agent thereto authorised in the uriting.

The concluding words of |iar. 4 of the Statute of Frauds, 29 
Car. II. c. 3, s. 4, aie as follows:—

Vnlewt the agreement u|ion whirh such art inn shall he brought or some 
memorandum or note thereof shall lie in writing signed by the |wrty to lie 
elmrged therewith or some other |ierson thereon lawfully authorised.

Apparently the authorisation under the last mentioned section 
nets! not lie in writing, and the distinction lietwecn the author­
isation required under that section and the section of the Allierta 
Act relating to the recovery of commission upon the side of real 
estate is quite apparent, and this would seem to me to lie the 
difficulty in the way of the plaintiff's success in the action, although 
I must confess that 1 am of the opinion that the purchaser was 
found by the plaintiff, and the defendants availed themselves of 
his services, and were it not for the statute passed by the legislature
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of Alberta in 1916, I think he would lie entitled to recover his 
coir mission.

Rut in the correspondence aliove referred to, and nowhere 
else in the correspondence put in at the trial, or in the evidence 
can 1 find that the defendant ltound himself under the statute 
to pay the commission or authorised any agent in writing to so 
hind him. This situation, apparently, was in the mind of the 
plainti.T on September 10, 1918, as an extract from his letter 
bearing that date to the plaintiff's agent in Toronto, is as follows:—

However, I suppose you know that in our province commission is not 
collectable unless you have some memorandum actually in writing, a rotten 
law but there it is. For this reason, I have delayed putting you in direct 
communication wfth them. My lawyer tells me, though, that he thinks 
there is no doubt but that with the correspondence 1 have, 1 could collect, 
although it is just possible that I might slip up on it.

It is also to l>e otwerved in the telegram from the defendant, 
Rlatt, of June 8 that no mention is made of con mission; that there 
is no acceptance of the plaintiff's offer in terms. There may have 
lieen an acceptance of a general character to Is* limited and 
defined hv a subsequent arrangement on terms but if a contract 
is to lie made the intention of the offeree to accept n ust lie express­
ed without leaving room for doubt as to the fact of its acceptance, 
or as to the correspondence of the terms of the acceptance with 
those of the offer.

The trial judge seems to have proceeded upon the assumption 
that the agent. Woolf, was authorised in writing to bind the 
defendant, Rlatt, to the payment of a commission but I cannot 
see that the correspondence put in at the trial would justify any 
such assumption, and I am of the opinion that the failure of the 
plaintiff to establish that the defendant Woolf was authorised 
by the defendant Rlatt, in writing, to enter into a contract restart­
ing the commission to lie charged, and the on ission of any n cut ion 
of commission in the telegram from the defendant, Rlatt, Pi the 
plaintiff of June 8, 1918, are fatal to the plaintiff’s right to succeed 
in t he action.

It was also contended on the argument on liehalf of the plaintiff 
that he was entitled Pi lie remunerated for services as upon a 
(/untilum rnruit but from an examination of the authorities sul>- 
mitted on his liehalf, with regret, 1 am unable to conclude that the
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authorities would have the effect of overriding the statute. It 
is to Ik* observed that the Altierta statute in tertvs says:—“No 
action shall lx1 brought whereby to charge any person either by 
con n ission or otherwise for services rendered in connection with 
the sale of land . . . unless the contract, etc.”

In my opinion, the apjieal should lx» allowed with costs.
Appeal allowed.

HYDE v. SCOTT.
Quebec Kitty's Hatch, Lamothe, C.J., Cross, Carroll, Pelletier and Martin, JJ.

November 21, 1918.
Companies (§ V K—231)—Prohibited from paying unearned dividend— 

K.K.Q. (1009), art. 5990—Duty of shareholder receiving. 
lt.S.Q. (1909), art. 5999, prohibits a company from declaring a divi­

dend the payment of which impairs or lessens the capital of the com­
pany, and from declaring or paying any dividend which has not been 
actually earned.

A shareholder who has received such illegal dividends is bound to ret urn 
to the liquidator of the company, bonds of the company which he received 
in payment thereof or the price for which he sold such bonds.
Appeal from a judgment of Lane, J. Reversed.
The judgment of the Superior Court, which was delivered 

June 30, 1917, is reversed by the majority of the Court of 
King’s Bench.

The action is taken by the liquidator of the Great Northern 
Construction Co. against one of its shareholders, to recover 
bonds of the par value of $6,000, such bonds forming a part of 
$1,000,000 of bonds distributed by the company amongst its 
shareholders.

The Great Northern Construction Co. was incorporated for 
the sole purpose of contracting with the Great Northern Railway 
Co. to huild a section of the latter’s line of railway. A sub-con­
tract was given to Ross, Barry, and McRea, railway contractors. 
The consideration with the railway company was: (a) First 
mortgage bonds of the railway of the par value of $2,280,000; 
(b) A transfer of subsidies of the federal and provincial govern­
ments; (c) Certain common stock of the railway company. The 
consideration of the railway contract was: (a) $450,000 cash; 
(b) Bonds of the railway company for $500,000; (c) A mort­
gage of $50,000 on Quebec car shops ; (d) Transfer of the above 
subsidies and common stock. Other contracts were entered into 
between the construction company and the contractors amounting 
to $207,200.
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Six call» were made on the shareholder» of the construction QUE.
company, payable at different dates, of 15% and a last one K. B.
°f l®'/‘ • Hire*

On June 12. 1K99, a resolution was adopted by the Hoard r.
Scott.of this last company authorizing the respondent, secretary of 

the company, to collect the call No. 1.
On June 15, 1899, the same Board resolved:—
That a dividend be and is hereby declared out of the net profits of this 

company earned and being earned under the contracts lietween this company 
ami the Great Northern Hailway Co. of Canada, and this company and 
Ross, Barry & McHea, dated the 18th March, 1899, payable in bonds of the 
Great Northern Railway to the amount of $1,000,000 of said bonds pro raid 
to and as the holders of stock of this company pay in the amounts of the call 
of the said stock.

The respondent secured the subscript ions of the shareholders, 
collected the calls thereon and delivered certificates setting forth 
that the shareholders were entitled to receive pro rata certain 
bonds of the Great Northern R. Co. The respondent received 
for himself bonds of the par value of $6,000.

The appellant, in his quality of liquidator of the construction 
company, alleges that the construction company, contemporane­
ously with the subscription for and payment of its shares of 
the capital stock, distributed not only the prospective profits 
which it might earn upon the completion of the construction of 
the line of railway, but also the assets which represent the invest­
ment of its cash capital. In other words, it not only distributed 
its profits, but the capital which should remain as security for 
its creditors, and that the only works undertaken by the con­
struction company were the works in connection with the Great 
Northern R. Co., and that the only assets are the claim for a 
return of bonds sought to be enforced against the respondent 
and the other shareholders, and possibly certain shares of the 
common stock of the Great Northern R. Co., of no value.

The respondent admits the distribution, but avers that such 
distribution was legally made.

The Superior Court dismissed the action.
Markey, Skinner & Co., for appellant; Pentland, Stuart &

Co., for respondent.
Martin, J. :—The respondent invoked the prescription of Martin, j. 

one year against the action, and that the winding-up order was
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void ; these matters have been, so far as this Court is concerned, 
definitely disposed of in the eases of Hyde v. Thibnudeau (1910), 
20 Que. K.B. 200, and Hyde v. Hoss (1910), 17 Rev. Leg., p. 88.

The respondent also contended that nothing was due to the 
contractors Ross, Barry & McRae, but the latter’s claim for 
a large balance due has been affirmed by judgment of this court.

The legality of this distribution of bonds, amounting to 
$1,500,000, amongst the shareholders of the construction com­
pany pro ratii and concurrently with the payment by the share­
holders of their calls on stock, is the question to be determined 
on this appeal.

At the time, the construction company began to distribute 
these bonds amongst its shareholders, as profits earned and being 
earned, not a dollar had been paid in on the subscribed capital 
stock of that company, and the railway had not hem constructed.

The result of the operation was that the «ha, .'holders paid 
in $1 with one hand and drew out bonds of the par value of $3 
with the other.

These bonds, though at the time of doubtful value, were the 
only assets the company had, and it does not require a professor 
of mathematics to establish the result of such an operation oft 
repeated.

No provision was made for contingencies which might happen, 
and did happen. These shareholders were playing safe; they did 
not risk anything and they could not lose.

While not perhaps quite overlooking the anxiety displayed 
by Mr. MeNaught, the president of the construction company, 
when first examined under commission, to exclude everything 
which could throw light upon the circumstances of this peculiar 
transaction in which he was the moving spirit, his calculation of 
prospective profits to be made by this railway when constructed 
is fantastic and imaginary. It was a case of not only counting 
one’s chickens before they were hatched, but of cashing in on 
the chickens before the eggs were laid. lie says ;—

That the shareholders were led to believe that somehow or some way 
and at some time they would receive in the way of dividcmls large profits on 
the money invested.

That was a perfectly legitimate expectation to hold out to 
shareholders, but it docs not appear that even the most opti-
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mistie of these high financiers expected such a large and quick 
return on their so-called investment.

Mr. Melville, a director of the construction company, says 
that it was represented to him that there would be a large profit 
in the form of bonds and shares of stock of the railway company 
for distribution at some future date.

No one ever pretended that the stock of the railway company 
was at that time, or afterwards, of any value.

The evidence of the liquidator is clear on this point and more­
over it appears that the railway company subsequently defaulted 
on its bonds and a scheme of arrangement was carried into 
effect on the judgment of the Exchequer Court.

No reason is given why this construction company was 
incorporated in West Virginia, and in the absence of proof to 
the contrary it must be assumed that the company law of the 
State of West Virgina even if that governed, is similar to that 
of the Province of Quebec where this contract was made and 
where this company’s operations were carried on.

The statutory law of the Province of Quebec at that time 
was art, 4736 R.S.Q.

QUE. 

K. B.

Hyde
v.

Scott.

Martin, J.

4736. No company shall declare a dividend the payment of which infringes 
upon or lessens the capital of the company. No dividend shall lx> detlared 
or paid which has not been actually earned by the company.

The Quebec Company Clauses Act was to the same effect.
The dividend declared by the resolution of June 15, 1899, 

was not a dividend then actually earned by the company. The 
prospective paper profits were at most only eventual, presumed, 
and fictitious, which a multitude of subsequent events and acci­
dents might diminish or destroy, and the effect of such a distri­
bution of bonds, concurrently with the payment of calls on stock, 
gave the shareholders a chance for future gains without any 
risk of loss.

The construction company had to pay $450,000 cash to Ross, 
Barry & McRae, and it is difficult to understand how it could do 
this and distribute amongst its shareholders all its available 
assets without impairing its capital.

The English authorities cited in appellant’s factum are 
clear and convincing, and it is not necessary to here repeat the 
remarks of the judges in the cases cited. Palmer’s Co. Law (9th
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ed. (1911), p. 215; Stiebds Co. Law (1912), p. 73; Lindley On 
Companies, 6th ed. (1902), vol. 1, p. 598; Palmer’s Company 
Precedents, 11th ed., Part II, p. 700; Mitchell, on Corporations, 
p. 666; Moxham v. (iront, [1900] 1 Q.B. 88; Re Mercantile 
Trading Co., Stringer's Case (1869), L.R., Ch. 475; Guinness v. 
Land Corporation of Ireland (1882), 22 Ch. D. 349; Re County 
Marine Insurance Co. (1870), L. R. 6 Ch. 104; Leeds Estate 
Building and Investment Co. v. Shepherd (1887), 36 Ch. D. 
787; Re Alexandra Palace Co.t (1882), 21 Ch. D. 149; Re Ex­
change Banking Co. (1882), 21 Ch. 1). 519 ; Holmes v. Newcastle- 
Upon-Tyne Abattoir Co. (1875), 1 Ch. D. 682; Oxford Building 
Society (1886), 35 Ch. I). 502; Re National Funds Assurance Co. 
(1878), 10 Ch. D. 118; A. and E. Eneycl. of Law (2nd ed.) vol. 
26. p. 1014, under heading Stockholders.

An examination of these authorities moreover clearly estab­
lishes that the liquidator can enforce claims, like the one in 
question, against the shareholders.

The doctrine of the French law and jurisprudence is the 
same. Pardessus, vol. 4, No. 1035, p. 218, says:—

De nombreux abus pourraient d'ailleurs en résulter: lorsqu’une société 
fait son inventaire, et qu’elle se trouve avoir des bénéfices, tous les associés, 
sans distinction, en touchent souvent une partie sur les deniers en caisse, 
quoique ces bénéfices ne soient qu’éventuels et présumés, parce qu’ils reposent 
sur la supposition de la solidité et de la fixité des valeurs |>ortéc8 dans l'actif 
de l’inventaire, qu’une multitude d’événements ou d’accidents postérieurs 
peuvent détruire ou diminuer. 11 peut aussi arriver qu’en formant l’actif, 
on y comprenne des créances douteuses, et des bénéfices momentanés que 
l’instant d’après fera évanouir. Des répartitions fondées sur de telles bases 
pourraient faire rentrer, entre les mains d'un commanditaire, autant et plus 
qu’il n’a versé pour sa mise, et lui laisser la chance de gains futurs, sans risque 
d’aucune perte.

Same author, pages 206, 260, 440.
Pandectes Françaises (Rép.), vo. Société, no 4778, p. 338; no 

5379, p. 380; no. 1041, p. 713.
No. 4778. Pareillement, le tribunal de commerce, est compétent j»our 

connaître de la demande formée par le syndic de la faillite d’une société en 
commandite, contre les actionnaires, en restitution des dividendes qu’ils ont 
indûment touchés. Rouen, 25 novembre (1861), Joum. trib. comm., [1862], 
p. 471; D.P. [1862], 2, 106. Cass., 3 mars (1863), 2. ïourn. trib. comm. (186.3>, 
p. 287; Jurispr. Hfivre, (1863) 193;—8. (1863) 1. 137. Caen, 16 août 1864, 
Joum. Trib. Comm., (I860), p. 531; 8. [1865]. 2. 33. D.P.;—(1865) 2. 193;- 
Pau, 18 décembre 1865, 8. (1866). 2. 178. Bourges, 21 avril 1871, D.P.
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(1873) 2. 34;—Vavasaeur, t. 1, n. 752;—P. Pont, t. 2, n. 1492. V. toutefois 
Cass., 8 mai 1867. Journ. Trib. Comm. (1867), p. 468;—S. 1867;—1, 253, 
D. P. 1867. 1. 193.

No. 5379. De même, les commanditaires ou actionnaires sont tenus de 
restituer à la masse, des dividendes fictifs qu’ils ont jierçus: de telles distri­
butions ne sont, en effet, en réalité, qu’un remboursement total ou partiel, 
fait aux associés, de la mise sociale qu’ils avaient versée, et qui était devenue 
le gage des créanciers.

No. 10410. La règle que la distribution des lfénéfices réalisés dans un 
exercice peut être faite aux actionnaires, n’est pas douteuse: mais quand 
peut-on dire qu’il y a “bénéfice réalise”? La cour de cassation a, dans la 
célèbre affaire Mirés, très nettement solutionné la question: il faut que le 
bénéfne soit produit, en caissé,qu'il n’ait plus rien d’éventuel et de probléma­
tique, en un mot, qu’il soit à la dis|K>sition de la société. Attendu, dit-elle, 
que l'art. 13 de la loi du 17 juillet 1856 exige formellement que les dividendes 
répartis soient réellement acquis; qu’il ne suffit pas que le bénéfice se fonde 
sur une convention qui l'assure: qu’il faut qu'il soit complètement réalisé, 
qu’il n'est acquis à la société, dans le sens de la loi, qui a voulu écarter les 
dividendes frauduleux, et même ceux qui ne seraient que hasardés, qu’autant 
qu’il est le résultat d’une opération accomplie; que, par conséquent, l’arrêt, 
attaqué, en réputant acquis un bénéfice, par cela seul qu'il est stipulé, et en 
n'exigeant pas, jxmr qu’il pût être régulièrement distribué, que l’opération qui 
le procure fût exécutée, a méconnu le véritable sens de la loi, et en a commis la 
violation. Cass., 28 juin 1862, Journ. Trib. Comm., (1862), p. 447;—S. 1862. 
1. 625;—D P. 1862. 1. 305.-7 mai 1872;—Pand. Fr. Chr., vol. 1. 72; S. (1872). 
1.123:—D.l\ (1872), 1. 233;—Trib. corr. Seine 13 décembre 1882, Rev. des 
Soc , |*|8, p. 105;—Ruben de Couder, loc. vit., lloupin, t. 1, n. 732, p. 588.

A full report of the leading case above referred to will be 
found in Dalloz, 62. 1. 305; et Sirey, 62. 1. 625.

Prior to 1867 the jurisprudence in France was practically 
unanimous that shareholders were bound to return fictitious 
dividends in all cases. By the amendment of 1867, shareholders 
were protected unless the dividends had been declared :—
en l'absence de tout inventaire ou en dehors des résultats constatés par l’in­
ventaire.

It could not be successfully contended here that the respond­
ent could urge condition to bring him under this amendment, 
even if it were in force here, which, of course, it is not.

I should hesitate to put the seal of judicial approval on a 
transaction of the character in question in this cause, and it 
appears to me that the distribution of the bonds of the railway 
company amongst the shareholders of the construction company 
in the manner and at the time the same was made, whether con­
sidered under English law, French law, American law, or our 
own statutory law, was illegal and should be so declared.

QUE.

K. B. 

Hyde

Martin, J
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The respondent admits that he realized on the bonds in ques­
tion $3,418.54. He received these bonds unduly and without 
right, and having sold them he is at least bound to restore the 
price he received for them.

The judgment of the Superior Court should be reversed and 
the respondent condemned to return the bonds of the railway 
company aggregating $6,000 or, in default, to pay $3,418.54 
with interest from service of process, Vo. Société, n. 5386, and 
costs of both courts.

Carroll, J. :—On June 5, 1899, a call was made on the 
shareholders, and further calls were subsequently made 
monthly; but on June 15, namely, before the first call was paid, 
the construction company declared a dividend upon its profits 
‘‘earned and being earned,” under the contract which has just 
been referred to. This dividend was payable in bonds of the 
company up to the amount of $1,500,000, in proportion to the 
number of shares held by each shareholder.

From different resolutions which were adopted, and from 
the letter of Pres. M(-Naught addressed to the defendant, it 
appears that this declaration of a dividend was made without a 
single cent having been paid upon the shares, and McNaught 
tells us in his evidence that the defendant received these bonds 
‘‘as dividends.”

Apparently this dividend was declared not only without any 
real profit having been realized, but were in anticipation of 
future profits. The construction company has been put into 
liquidation, and the sub-contractors, Ross, Barry & McRea, have 
been, by the judgment of this court, declared its creditors for 
a considerable amount.

It is well to state, just here, that corporations only have such 
powers as are specially granted them by their charter, and that 
they can do nothing but what is authorized by the Act creating 
them ; and when the law is silent it is necessary to ascertain what 
the intention of the legislature was in creating the corporation. 
Now, under R.S.Q. (1909), art. 5999, no company shall declare 
a dividend the payment of which impairs or lessens the capital of 
the company. No dividend can be declared or paid which has 
not been actually earned. It is true that an annual dividend
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may be paid out of the reserve fund, but such payment must 
be publicly announced to the shareholders at the annual meeting, 
and be duly authorized by resolution of the company.

So, if one keeps to the letter and the spirit of the Act, and 
to the wording of the resolution which was adopted by the con­
struction company, the defendant could not receive as dividend 
a part of the capital of the construction company before the 
undertaking was carried out, or by way of being carried out. 
But the defendant tells us, supposing the action is illegal, that 
it is against the directors and not against the shareholders that 
the creditors should have their recourse.

It is true that the Act imposes severe penalties against direc­
tors who make themselves liable for offences of this nature, while 
it is silent with regard to shareholders. But the principles of 
the common law may always be invoked.

Possibly a shareholder who receives, in good faith, dividends 
improperly declared, may be free from the obligation to return 
them. Is the defendant in this position? lie has himself 
received instructions directly from the president of the con­
struction company, and he knew all the details of the transaction, 
so that he cannot plead “good faith.” In Cyc., vol. 10, p. 546, 
there is a definition of what constitutes a dividend :—

A dividend is that portion of the profits and surplus funds of the eor|M)ra- 
tion which has been actually set apart by a valid resolution of the board of 
directors, or by the shareholders at a corporate meeting, for distribution 
among the shareholders according to their respective interests in such a sense 
as to become segregated from the property of the corporation, and to become 
the property of the shareholders distributively.

A dividend is not a debt until it has been declared, but is a mere poten­
tiality representing the right of the shareholder to a pro|H>rtionate share of 
the profits of the corporate venture.

And on p. 549 :—
It has been well reasoned that shareholders among whom assets of .the 

cor|>oration have been distributed by its officers, without authority from the 
corporation, or when acting outside the scope of their ordinary powers, are 
technically at least guilty of a conversion of such assets. . . . This right 
of reclamation . . . passes to the assignee of the corporation, if the terms 
of the assignment are sufficiently comprehensive to embrace it.

On this point there can be no doubt. But the defendant tells 
us: “We required money to pay the sub-contractors, and the 
only means of procuring any was to sell our bonds to the 
shareholders.”

QUE. 

K. B.
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Martin, J.
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Under the terms of the resolution, for a dollar paid to the 
construction company, each shareholder would receive $3 of 
bonds. In this way the shareholders were induced to buy the 
bonds. Whatever may have been the efficacy of the proceedings 
to obtain a certain amount of money, the dividend remains no 
less tainted with illegality. The capital of a company is a 
“trust fund,” vol. 10, p. 551, for its editors, and the law 
prevents these funds being divided among the shareholders, and 
so leaving the creditors without effectual recourse. Moreover, 
each shareholder is interested that the capital be employed to 
successfully conduct the business of the corporation.

It seems to me that transactions of the nature of the one 
submitted to us cannot be proved. The law demands that each 
shareholder of the company pay the amount which he has 
subscribed. Now, by clever manipulation the shareholders in 
this construction company not only have not paid a cent, but 
they have been given a portion of the capital to induce them to 
pay their shares, and this “bonus” is the bonds which consti­
tute the capital of the company.

1 think that the judgment is ill-founded, and should be set 
aside.

Pelletier, J. (dissenting) :—We already know the chief 
facts which have given rise to the present litigation, for they 
have already been three times before this court ; first, in the case 
of Hyde v. TkibaudeaUf 20 Que. K.B. 200; then in the case of 
Hyde v. Ross, 17 Rev. Leg. n.s. 88; and, lastly in the case of 
Great Northern Company v Ross (1916), 25 Que. K.B. 385. 
[Recital of facts.]

Mr. Scott, the defendant in the present case, becomes one of 
the shareholders of this company, and has paid all his calls, 
making a total of $2,000.

$114,000 of bonds was reserved for the outfitting of the 
railway when it should be constructed. Having to pay Ross. 
Barry & McRca only $450,000 in money, it kept the other $50,- 
000 remaining to help provide for future contingencies. It also 
kept in the treasury, for the same reason, an amount of more 
than $200,000 in bonds, and it distributed the excess of the 
bonds which it had on hand, namely, $1,500,000, in money, so
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that in proportion to the amount of each subscription, each 
shareholder would receive in bonds three, times the amount 
which he paid in money. With these $200,000 of bonds and the 
$50,000 in money, it kept, it seems to me, a considerable margin, 
and which any company or man of business would consider 
sufficient under the circumstances.

Could not the construction company, from that moment, 
consider that it had realized a sure profit of at least $1,500,000 
in bonds, and had it not the right from that time to say: “Seeing 
that 1 kept so considerable a margin to provide for future con­
tingencies, I make a first division of profits, which I now have, 
and later I will make second distribution for the $200,000 of 
bonds which I am keeping, and for the $50,000 of money which 
remains in the treasury.”

As soon as the construction company should receive the com­
pleted railway from Ross, Barry & McRea, it would immediately 
deliver it to the railway company. It has then only to disappear, 
and to wind up.

However, matters did not so turn out. Ross, Barry & McRea 
did not complete the railway, and further, they handed in an 
account for extras of more than $130,000, These extras had not 
been legally authorized previously, and Ross, Barry & McRea 
would never have been able to obtain payment for them (see 
what 1 said on this head at p. 398 of vol. 25, Que. K.B.). But 
Ross, Barry & McRae were in possession of the road. They 
refused to deliver it if they were not paid for these extras, which 
they were not entitled to, and this faced the construction com­
pany. as well as the railway company, with financial disaster in 
every respect. Placed in this perilous situation, which it could 
not foresee and which should not have happened, the construc­
tion company made a compromise with Ross, Barry & McRae 
under which it obtained possession of the road, by undertaking 
to give Ross, Barry & McRae bonds to the amount of $75,000.

The construction company has already asked us for the 
cancellation of this contract, because it had been obliged, it 
stated, to give its consent to it under circumstances which rend­
ered the contract void,—that it was an extortion, etc. We 
refused to comply with this request, because the construction
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company having consented, as a compromise, to this contract 
with Ross, Barry & McRae, could not ask us to cancel it, and 
consequently Ross, Barry & McRae have to-day, against the 
construction company, a judgment of which the largest part 
results from the said compromise.

There is no doubt that, legally speaking, they are creditors ; 
but they are so because they have placed the knife at the throat 
of the company, and that the latter was compelled to submit to 
a painful humiliation. The present action has been brought in 
order that Ross, Barry & McRae may be paid this debt.

The construction company was incorporated in the United 
States. They obtained, however, at Montreal a winding-up order 
which does not affect the American shareholders. Mr. Hyde, 
the appellant, was named the liquidator, and sued the defendant 
(as well as several other Canadian shareholders) to return the 
$6,000 of bonds which the defendant Scott received. The other 
Canadian shareholders who are also sued would have to submit 
to the same fate—this being a test case—before proceeding 
with the other suits pending.

It is admitted that the stock of the construction company 
is without value, and that the only purpose of the winding-up 
is to pay Ross, Barry & McRae the debt which 1 have just men­
tioned ; they are the only creditors unpaid. The judge of the 
Superior Court dismissed the action; hence the present appeal.

The chief contention of the appellant, as liquidator, is that 
the $1,500,000 of bonds, allocated as we have seen above, was a 
payment of dividend ; that a dividend could not be paid except 
with profits actually earned; that this allocation of $1,500,000 
took place before the commencement of the works, and that conse­
quently the construction company rendered itself insolvent by 
disposing of practically all its assets.

At first sight it seems that the appellant is here partly in 
the right. The resolution of June 15, 1899, reads in effect as 
follows : [see above]. If we only read the text of this resolution, 
especially the first part, we sec that it is declared out of a 
net profit already earned or by way of being earned.

If I was right just now in saying that with a reserve of 
$200,000 in bonds and $50,000 in money to provide against con-
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tingeneies, the company (in view of the obligation of Ross, Barry 
& McRae to complete the railway in its entirety for what they 
should receive under their contract), was right, from that 
moment, to consider that it had at least $1,500,000 in bonds, as 
net profits, what legal reason provents it from disposing of these 
profits? From that moment these profits were so much the more 
certain that one could not suppose that Ross, Barry & McRae, 
who were responsible contractors, not only would not finish their 
contract, but would make an hypothetic account for things to 
which they had no right, and should succeed in obtaining the 
promise of a payment of half of this demand by illegally keep­
ing possession of a railway which did not belong to them.

I did not say that in order to criticise the judgment given 
in favor of Ross, Barr}’ & McRae—I took part in it myself— 
but I point out the special character of this debt in order to 
shew that the construction company could not foresee it when it 
distributed the $1,500,000 bonds, and that if, later, it agreed to 
pay half of this unjust demand, it was in order to avoid a still 
greater evil.

I state, then, that what happened subsequently, as to this 
judgment obtained by Ross, Barry & McRae, cannot affect the 
good faith with which the $1,500,000 was distributed, by describ­
ing it as a dividend. But there is more still. I think that the 
resolution properly speaks of a dividend earned and to be earned : 
but it is not only a question of words, and it is not really 
dividend that they declare. What was done, in my opinioi, 
and the matter doesn’t appear to me to be in doubt for a moment 
—has been to give the name of “the payment of a dividend” to 
an operation which consisted in disposing of $1,500,000 of 
available bonds in order to find the $500,000 in cash which they 
required. A careful examination of the documents which we 
have before us brings this conviction. Let us first take the 
resolution of June 15, 1899, above quoted, and let us read again 
the two last lines: “to the amount of said $1,500,000 bonds pro 
rata to and as the holders of stock of this company pay in the 
amounts of the calls on said stock. ’ ’

Then this resolution, re-read in its entirety, says that a 
dividend is paid, but adds that this dividend of $1,500,000 in
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bonds will be exchanged for $500,000 of stock payable in money 
and in proportion to the amount paid by each shareholder. If 
there had l>ecn only this it would have been even then sufficient. 
But there is more. From the 12th of June the company had 
passed another resolution, a part of which reads as follows :—

Upon motion duly made and seconded, it was unanimously resolved: 
That the president and secretary of this cor|>oration be and they hereby are 
authorized and directed to issue to each subscriber of the capital stock of this 
corporation, forthwith, upon the payment by each of the said subscribers of 
the initial assessment of 15 |>er cent, on said stock, known as “Call No. 1” 
an appropriate certificate setting forth that said subscriber is entitled to 
receive jtroralA certain bonds of the Great Northern Railway Company upon 
the basis and under the term and condition of the two contracts, one between 
the Great Northern Railway Company and the Great Northern Construction 
Co. dated Quebec, March 18, 1899, and the other between the Great Northern 
Construction Co. and John Ross, James Barry, and John A. McRae, dated 
Queliec, March 18, 1899.
and on June 19 the president of the company wrote a letter to 
the defendant, from which I extract the following:—

That is to say: the certificates for bonds, I think, should call for bonds 
at 33$ cents, so that each subscriber will get three times as many bonds now 
as the number of dollars he pays in. This will leave a few bonds in the treas­
ury of the company which will be declared as dividends on the final winding- 
up of the business. In order to make this plain, a subscriber for $15,000 will 
be required on this call to pay in $15,000, that being 15 per cent, of the total 
subscription, and he will receive a certificate calling for bonds to be signed by 
Mr. Garneau as president and yourself as secretary and treasurer, certifying 
that when the bonds of the Company are engraved and issued that the party 
will he entitled to three times as many bonds as he pays in dollars; that is to 
say, a hundred thousand dollars subscril>er paying in $15,000 in money will 
receive a certificate calling for $45,000 in bonds; these bonds, of course, to be 
de|K)sitcd with the trust company in pursuance of the terms of our various 
contracts. In the absence of Mr. Garneau, these certificates may be signed 
by the Honourable John Sharpies and yourself. Kindly give this matter your 
immediate attention as the time for closing up the matter by Saturday next 
is exceedingly short.

Later still, on June 27, the secretary of the company wrote a 
letter to John Joyce, one of the subscribers to the capital stock. 
This is what he said :—

Great William Street, New York City, June 27th, 1899. Great Northern 
Construction Co. Call No. 1 of 15 per cent. John Joyce, Esq., Purchaser 
street, Boston, Mass. Sir,—Please send your check to me, address care of 
Farmers Loan & Trust Co., 20 William street, New York, for $3,750, being 
call No. 1 of 15 per cent, on your subscription to the capital stock certificate 
so that I can endorse the amount of your payment on the stock. On receipt 
of your check I shall send you a certificate for bonds of the Company to the
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amount of 111,250 which bonde will lip delivered to you ne eoon as they are 
engraved. Faithfully yours, Ernest E. Lino, treasurer of the Great North­
ern Construction Company.

Is not all this conclusive, and is it not evident that under 
pretence of declaring a dividend—something which appears to 
me legitimate—the construction company has actually obtained 
the *500,000 in money (which it had not received from the rail­
way company) on giving *1,500,000 of bonds for the *500.000 
in money 1

Then what must we think of all this? Has not the company 
simply sold *500,000 bonds which were worth, then, approxi­
mately this amount. Even if we come to the conclusion that it 
was nut a question of paying a dividend, I would still remain of 
the opinion that this payment of dividend was legitimate at that 
time, and even that another dividend might have been declared 
later with what was previously kept in reserve. But if the 
*500,000 was obtained by giving the *1.500,000 of bonds, there 
was a completed transaction whose legality may perhaps be 
disputed—I do not scrutinize it from that point of view, for 
that does not appear to me necessary—but one thing is very sure, 
namely, that there was a give and take contract, that the con­
struction company has benefited from the *500.000 which it 
received, and that it cannot ask a return of the bonds without 
returning the money for which these bonds have been sur­
rendered.

Now, what the appellant seeks to-day is that Mr. Scott, the 
defendant, refunds, at par, the bonds which he has received, and 
he does not offer to return to him the money representing the 
acquisition of these bonds. If this bargain is void, let it be 
cancelled, but the parties must then be placed in the position 
they were previously.

The liquidator asks for the bonds. He asks them from the 
Canadian shareholders only, for he has no right to ask them 
from the others; then the Canadian shareholders alone would 
return their bonds and would alone pay the debt of Ross, Barry 
& McRae. The reply to this is, that the Canadian shareholders 
may then exercise their recourse against the American share­
holders. In order that this argument should be well founded it 
it necessary that the liquidator has joint and several recourse,
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because it would be a matter of commerce, and then this remedy 
would be prescribed in five years, and this action, which was 
only brought in 1908, would be prescribed.

It is admitted that, in any event, the debt of Ross, Barry 
& McRae does not exceed #100,000, and that the bonds are 
worth approximately one-third, or 60%. of their nominal value, 
and if the liquidator should obtain the return of the bonds by 
everybody, he would then have #750,000 or #500,000 to pay 
#100,000.

Is it not clear, in view of all the circumstances, that the only 
recourse which the liquidator could have in any event, would be 
to obtain the return—the defendant has sold his bonds—of the 
price which the bondholders have realized, but upon refunding 
what they paid )

I have said that I would not discuss the value of this exchange 
of #1,500,000 of bonds for #500,000 in money. If this operation 
is legal, the question is derided and the action is ill-founded. If 
it is illegal, let it be cancelled in its entirety and the parties put 
in the status quo ante: In this case, again, the present action 
should be dismissed. Who is benefited by the $500,000 received, 
thanks to the bonds t It is Ross, Barry & McRae who have had 
them, less #50,000. Now, the liquidator desires that the con­
tractors keep this $450,000, and that those who have refunded 
the $500,000 should pay a second time for the bonds which they 
received. That appears to me not properly to be admitted.

There is another aspect of the situation. The debt of the 
construction company is $100,000. Once again, Ross. Barry & 
McRae arc the only creditors. In keeping $50,000 in money 
and $200.000 in bonds, the construction company had then made 
ample provision for the unforeseen, and even for more than 
what might have been foreseen. Events have shewn that the 
$1,500,000 of bonds were, from that time, a net profit.

Besides, where have the #50,000 in money and the $200,000 
ill bonds gone! They would be sufficient to pay all the debts. 
Where are they) Is it not there that the liquidator should seek 
and find, and is it not with that that Ross, Barry & McRae ought 
to be paid f

On the whole, I am of opinion that the provisions of the 
judgment are well founded.

Appeal Allowed.
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KOSOLOFSKI t. GOETZ.
Saskatchewan Court of Appeal, Haultain, C.J.S., Ncwlands, Lamont and 

Eluovd, JJ.A. June 19, 1919.

Partnership ($ II—8)—Destruction of property of—Rights and 
powers.

It is within the scope of a partner’s authority to authorize the burn­
ing of partnership property which in his opinion is of no further value.

Appeal from the decision of a district court judge in favour 
of Peter Kosolofski. Reversed.

D. Fraser, for appellant; C. M. Johnston, for respondents. 
The judgment of the court was deliverd by 
Lamont, J.A. :—The plaintiffs, father and son, arc farmers, 

and in 1915 they farmed the southwest quarter of 34-21-25- 
W 3rd. The father took a lease of the land in question, and 
made an agreement with his soi. hat the son would assist in the 
farming operations on this land, for which he would receive one- 
third of the crop while the father received two-thirds. The 
father had to pay the rent. Together they put in 160 acres of 
flax. Of this crop they cut only some 75 or 80 acres. About 
two-thirds of what was cut was threshed, the remainder was 
stacked some time in December and left on the land. In the 
spring of 1916 the defendant rented the same land, and wanted 
the plaintiffs to remove their stack, as he wished to burn the 
stubble. The plaintiffs put a fire-guard around the stack, but 
did not get it threshed. There was some evidence that the 
unthreshed portion of the flax was very weedy. In July, the 
defendant again saw the plaintiff’s son with reference to the 
removal of the unthreshed flax, and the son told the defendant 
to bum it up, which he did. The plaintiffs now seek to compel 
the defendant to pay for the portion burned.

The district court judge gave judgment for the plaintiff 
Peter Kosolofski, holding that, even if there was a partnership 
between the father and the son, the son would have no right to 
give the defendant permission to destroy the partnership
property.

That there was a partnership so far as the operation of the 
land in question is concerned, does not, in my opinion, admit of 
any doubt. In his examination for discovery, the father admit­
ted that the son helped to put in the seed, to cut the crop, to 
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stack it, and helped to thresh the part that was actually threshed, 
and that he got his share of that crop. He also admitted that 
the son is entitled to one-third of anything realized from this 
action. In his examination for discovery, he stated that his son 
was a partner so far as the crop was concerned, and that he was 
to pay one-third of the threshing bill. In his evidence at the 
trial he stated that the son was to get one-third of the crop as 
wages, and he denied that the son was to pay any portion of the 
threshing bill, lie excused this statement in his examination for 
discovery by saying that he misunderstood the question.

In view of the fact that the son had a farm of his own which 
he operated that season, and that the father had also a farm 
which he operated besides the rented land in question, and there 
being no evidence that the son was subject to the father’s orders 
in so far as the rented land was concerned, I am of opinion that 
we must reject the argument that the son was the servant of the 
father for wages payable with a share of the crop.

The question to my mind is: Does the agreement between 
the father and son, and their mode of carrying on farming opera­
tions, fairly evidence an intention on their part to become part­
ners in the farming of the quarter in question? In my opinion, 
it does. They each had their own farming operations to conduct, 
and they farmed the rented land in common with a view to 
profit. This constitutes a partnership. Partnership Act, s. 3. 
Witt v. Stocks (1917), 33 D.L.R. 519. 10 Alta. L.R. 512, 11 Alta. 
L. R. 154.

The plaintiffs being partners, the firm is bound by any act 
of either partner in carrying on the business of the firm in the 
usual way in which business of a like kind is carried on. S. 7.

It was, however, argued that one partner cannot authorize 
the destruction of partnership property. Whether or not this 
is so depends upon the property and the circumstances. Tin- 
property in this case consisted of a stack of weedy flax, which 
had been exposed to the weather from autumn until the follow­
ing July. Its value was questionable. It was the plaintiffs' 
duty to remove it from the land of the defendant. They were 
unable to get it threshed. To have it removed would undoubtedly 
involve considerable labour and, probably, expense, to say
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nothing of the loss of flax from wastage during removal. As 
there1 is no evidence that the son was not acting bumi fide in 
authorizing the burning of the flax, 1 think we must presume 
that, in his opinion, that was the best thing to do under the 
circumstance».

If, instead of telling the defendant to set fire to the flax, 
the son had hired a man and sent him to burn it, could it for a 
moment be contended that such him! man would !>e liable in 
damages for burning up partnership property! dearly not. 
In what different position is the defendant! Whether or not 
the act of the son, in causing the stack to Ik1 burned, was good 
partnership business, is immaterial. It was the business of the 
partnership to get the flax out of the defendant’s way, ami the 
manner in which the son obtained its removal cannot, in my 
opinion, under the circumstances, be said to be so unusual that 
the father would not be bound by his act. It is surely within the 
scope of a partner’s authority to authorize the burning up of 
partnership rubbish on other property that, in his opinion, 
is no longer of value.

The appeal should l)e allowed with coats; the judgment below 
«« t aside, and judgment entered for the defendant with costs.

Appeal allowed.

FRANKEL v. ANDERSON.

A liter! a Supreme Court, Appellate Division, Harvey, C.J., Scot!, Simmons and 
McCarthy, JJ. June tO, 1919.

Appeal (6 VII E—323)—Trial—Judge relying on certain evidence— 
Opportunity op observing demeanour of witnesses—Duty or

APPELLATE COURT.
Where a trial judge who lias had the opportunity of observing the 

demeanour of witnesses has expressly reliisl on certain evidence which if 
accepted undoubtedly is sufficient to supjiort his finding, an :ip|M-llute 
court will not reverse such finding.

(Dominion Trust Co. v. New York Life /ns. Co., 44 D.L.K. 12, fol­
lowed; see also (Ironycr v. Brydon-Jack, 40 D.L.K. 571.(

Appeal from a judgment of Hyndman, J., dismissing plain­
tiff's claim and allowing defendants’ counterclaim in an action 
for damages for failure to properly care for cattle under a 
contract in writing.

II. P. O. Savary, K.C., for appellant; M. B. Peacock, for 
respondent.
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Harvey, C.J.:—This is an appeal from the judgment of 
Hyndman, J., in favor of the defendant and rests very largely 
upon his conclusion of facts upon conflicting testimony.

There were more than a dozen witnesses for the plaintiff, 
and nearly as many for the defence, and there was much con­
flict. If I had nothing more than the written record of the 
evidence 1 am by no means satisfied that I would come to the 
same conclusion as the trial judge, but even so it does not follow 
that if I had heard the evidence given in open court it might 
not have made a quite different impression on me. It was 
argued that because the trial judge stated that with respect to 
certain evidence he thought the witnesses were quite sincere we 
are free to estimate the evidence without regard to his con­
clusion. This view, however, can hardly be accepted. The value 
of oral testimony depends on other consideration as well as the 
veracity of the witnesses, and particularly their accuracy 
dependent even in honest witnesses upon their powers and means 
of observation, their memory and other circumstances, and 
assistance can be gained from an observance of their demeanour 
in respect to all of these which only the trial judge can obtain.

In Dominion Trust Company v. New York Life Ins. Co., 44 
D.L.R. 12, at p. 14, [1919] A.C. 255, Lord Dunedin, in giving 
the judgment of the Judicial Committee, quotes with approval 
Lord Ilalsbury in Montgomerie & Co. v. Wallace-James, [19041 
A.C. 73 at p. 75, as follows:—

Where a question of fact has been decided by a tribunal which has seen 
and heard the witnesses, the greatest weight ought to be attached to tin- 
finding of such a tribunal. It has had the opportunity of observing tin- 
demeanour of the witnesses and judging of their veracity and accuracy in a 
way that no appellate tribunal can have.

The trial judge expressly relied on certain evidence which, 
if accepted, undoubtedly is sufficient to support his finding. I 
do not see, therefore, how it is possible for an appellate court 
to say that he is clearly wrong.

I did have some doubt as to whether he properly interpreted 
the obligations arising under the contract, but, after further 
consideration, I am disposed to think that he did.

The contract is for feeding and watering cattle, and the feed 
is specially designated as well as the manner in which it is to be
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furnished to the cattle. The defendant also agreed “to look ALTA.
after the cattle see that the cattle have plenty of water and salt.” g. C.
For this he was to receive $1.25 per head per month. The con- fhankel

tract then continues:— ».
Anderson.

Said H. Anderson agrees to lie responsible for all the i At tie and to return ------
the same number head cattle to said Frankel that he received from liim, but Hwey, C.J. 
said H. Anderson «ill not !>e responsible for any animal that should happen 
to die from natural or unavoidable causes and agrees to furnish the dead 
carcass in case one should hap|ien to die.

This seems to involve that the defendant must return all the 
cattle, dead or alive, or make good the value of any missing.
That would make him responsible for any strayed or stolen, 
and he might be liable for any dying by reason of avoidable 
causes. But this is where my difficulty arises. There is no 
doubt that if an animal die from want of sufficient food or water 
or care that is not an unavoidable cause, though it may be a 
natural cause under the circumstances, but having regard to the 
fact that the measure of his responsibility for feed and water 
lias already been fixed by the terms of the contract I have come 
to the conclusion that the avoidability intended by the contract 
cannot rest on a greater case in this regard than has already 
been imposed, and this is apparently the view the learned trial 
judge took.

1 would, therefore, dismiss the appeal with costs.
Scott, J., concurred with McCarthy, J. |t1 ,
Simmons, J.:—The plaintiff’s claim against the defendant 8,mmooe",• 

is in damages for failure to properly care for cattle under a 
contract in writing.

Appellant does not, in his factum or upon the argument, 
question the correctness of the interpretation placed upon the 
written agreement, but asks this court to set aside the findings 
of fact of the trial judge upon a somewhat extensive volume of 
evidence given by witnesses upon each side.

It is obvious that the trial judge was in a better position than 
this court to judge as to the veracity, accuracy, and honesty of 
the witnesses. I do not question the principles he applied in 
determining these quantities.

1 would therefore dismiss the appeal with costs.
McCarthy, J.:—This is an action arising out of a contract iMscsrthy.i. 

to winter cattle.
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ALTA. The material part of the contract dated January 3, 1918, is
8. C. as follows :—

Frankel
».

Anderson.

A. Anderson agrees to winter feed for said J. H. Frankel 100 head cattle 
with the straw that he has in his field, either let the cattle run to the stacks 
or carry the feed to the cattle and agree to look after the cattle, see that the

McCarthy, J. cattle have plenty of water and salt, said Anderson to receive 11.25 (one 
dollar and twenty-five cents) per month per head and for the term up to May 
1, 1918; said Anderson agrees to he responsible for all the cattle and to return 
the same number head cattle to said Frankel that he received from him, but 
said Anderson will not be responsible for any animal that should hap|M*n to 
die from natural or unavoidable causes ami agrees to furnish the dead carcass 
m case one should hap|ien to die. Said Frankel agrees to pay to said Ander­
son for feeding the cattle monthly each month at the expiration of each if 
said A. Anderson so request of him to do so.

For a breach of the terma of the above contract and for 
negligence, Frankel brings an action against Anderson to recover 
damages, and Anderson counter-claims for the amount due 
under the contract.

The action came on for trial at Calgary befone Hyndman, J., 
without a jury on the 4th and 5th days of February, 1919. The 
trial judge dismissed the plaintiff’s action and allowed the 
defendant’s counterclaim. From this judgment the plaintiff 
appeals.

The breach of the contract mainly relied on by the plaintiff 
upon the argument was the failure of the defendant to water 
the cattle, and as to this there is a conflict of evidence ; there is 
also a conflict of evidence as to the condition of the animals when 
they arrived on the defendant’s farm. I am not satisfied if I 
had heard the evidence that I would have arrived at the same 
conclusion as the trial judge, but having read the evidence I 
am unable to say that his conclusion was wrong. There is, as 
I have said, a conflict of evidence, and his conclusion is not 
unreasonable. Lord Buckmaster, in a recent case before the 
Privy Council, Ruddy v. Toronto Eastern R. Co., 33 D.L.R. 19;$, 
21 Can. Ry. ( as. 377, [1917] W.N. 34. 38 O.L.R. M, with 
regard to conclusions of facts says:—

But upon questions of fact an appeal court will not interfere with the 
decision of the judge who has seen the witnesses and has been able, with the 
impression thus formed fresh in his mind, to decide between their contending 
evidence, unless there is some good and special reason to throw doubt upon 
the soundness of his conclusions.

And in Foley Bros. v. Mcllwec (1918), 44 D.L.R. 5, at p. 8,
says :—



47 D.LJL] Dominion Law Reports. 281

It is unnecessary to repeat the warnings frequently given by judges 
both here and in Canada, against displacing conclusions of disputed facts 
determined by a tribunal before whom the witnesses have been heard and by 
whom their testimony has been weighed and judged.

Those two extracts from the judgment of McPhillips, J.A., 
in Noray v. Ximpkish Lake Logging Co. (1919), 47 D.L.R.— 
in my opinion, is a recent and brief statement of the result of 
the authorities which perhaps is unnecessary to repeat here.

The trial judge says: “The evidence is very conflicting.’* 
He, however, finds that the cattle were in a run down condition 
upon arrival at the defendant’s fann, and that they were fed 
and watered under the contract. It is not unreasonable to con­
clude that when cattle in such condition are left out to run in 
very severe weather to be cared for in compliance with the 
contract the result will be depreciation and loss. There can be 
no doubt but that it was known to the plaintiff or his agent 
(Cohen) that the conditions of shelter on the defendant’s farm 
were meagre and the stabling accommodation far below what 
would be required to stall feed the cattle should the weather 
become bad. If then the plaintiff leaves his cattle to run out 
to be fed straw and watered, at $1.25 per head per month, under 
severe weather conditions, such as happened and might be 
expected, although a common practice in this country, he must 
be assumed to take his chances as to depreciation and loss, unless 
he protects himself against same under a contract, and there is 
not, nor can there be any suggestion that, under the contract 
sued on, the defendant was an insurer.

It appears from the evidence that the temperature was lowr 
during December, pails of January and February, being as low 
as 24 degrees Mow zero in the month of February, and that it 
was a very severe winter.

Under the circumstances, and in view of the price paid for 
wintering the cattle, there is reason to find that all that was 
intended under the contract was that the defendant should 
account for the animals dead or alive to the plaintiff, should 
feed them straw and w’ater them, and not to shelter or stable 
them, which the trial judge has found was done, and I think 
the judgment should stand. I would dismiss the appeal with 
costs. Appeal dismissed.

ALTA.

8. C. 
Fkankel 

Anderson. 

McCarthy, J.
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HILTON v. ROBIN HOOD MILLS Ltd.
Satkatcheuian Court of Appeal, Haultain, C.J.S., Lanwnt and Elwood, JJ.A.

Ajtril 19, 1919.

Master and servant (§ II B—71)—Factories Act, Sask.—Dangerous 
MACHINERY—Dl'TY TO GUARD—FAILURE TO COMPLY WITH ACT— 
N EGLIGENCE—LIABILITY.

Section 19 of R.S.K. (the Factories Act) provides in part that : “In 
every factory all dangerous mill gearing ana roacliinery . . shall
In* so far as practicable securely guarded.” Failure to comply with this 
statutory duty renders the factory owner liable for injuries causing the 
death of an employee, if such death resulted from breach of the statu­
tory duty and not from the employee's own negligence.

General instructions not to go near machinery when in motion does 
not obviate the necessity of complying with the requirements of the 
statute, nor dœs the fact that they were given establish that a man 
found dead in the unprotected machinery was guilty of negligence when 
his duty took him upon a small platform upon which the machinery was 
situated.

Appeal from the judgment of McKay, J., awarding plaintiff 
$5,(MM) for the death of her husband, killed in defendants’ mill. 
Affirmed.

The judgment appealed from is as follows :—
The evidence shews that said Hilton was at the time of his death on 

December 7, 1915, in the employ of the defendant, and was killed in the 
defendant's grain elevator building, in which were a ground floor, first floor 
and top floor.

The first floor is about 90 ft. al>ove the ground floor, and the top floor is 
about 30 ft. above the first floor. From the ground floor to the first floor 
there is a spiral stairway, and between the first floor and the top floor there is 
a wooden stairway. In addition to the spiral stairway between the ground 
and first floor there is also a lift for passengers, or freight. It is worked by 
steel cables with electrical power. The machinery which works this lift is 
placed on a platform or stage, about 11 or 12 ft. high, on the first floor. Tin- 
top of the stage is about 6 ft. wide and 12 ft, long. There is a 5 horse power 
motor on the southwest corner of the stage, which provides power for the lift. 
The lift or cage is made of wood, 4 or 5 ft. square, and can hold 4 men; it is 
carried up and down by 2 half-inch steel cables. These cables coil around 
and uncoil from a drum when the latter is started. The drum is on the top 
of the stage. The shaft of the drum runs into cross beams on the stage, run­
ning north and south. The drum is about 20 inches in diameter. There is 
another shaft and 3 wheels or pulleys on the easterly end of the stage, and 
belts connecting the different parts of the machinery. On the north side of 
the drum, near the bottom of it, there is a rod on which two guide pulleys 
move, there are grooves in these pulleys in which the two steel cables run 
when coiling on or uncoiling from the drum. Between the drum and the 
north side of the stage there is an open space, large enough for a man to fall 
through, down to the ground floor.

The lift cannot be started in motion without first starting the motor on 
the stage, and this motor can only be started from the ground floor. After 
the motor is started, the drum can be started and stopped from the ground 
floor, first floor, or top of the stage, and in fact from wherever a certain cable
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running from the south-west corner of the stage to the ground floor can be 
reached. When the drum is started, it starts the lift or cage.

The means of getting to the top of the stage is from the first floor by a 
movable ladder made of wood 17 ft. long, resting at the bottom on the rough 
cement floor, and at the top against a steel chute or leg, 22 or 24 inches wide. 
The ladder is 12 or 14 inches wide. The steel leg against which it rests is a 
boxing used for the purpose of elevating or shooting down grain. There is a 
flange 1 or 2 inches wide on each side of this steel leg. which would help to 
prevent the ladder from slipping off the leg. The ludder is in two pieces, 
5 or 6 ft. having been added to it. It is on the north side of the stage and 
pract ically touches it, and extends 4 or 5 ft. above it. The ladder is not rigid 
like a stairway, but shakes a little when one is ascending it. The top of the 
stage is covered with l>cums and planks which form its flooring, except cer­
tain small ojienings, and the hole north of the drum, above referred to. In 
stepping off the ladder to the stage you step on to a flooring 22 or 24 inches 
wide, the hole north of the drum being between this flooring and the drum. 
Plans shewing the stage, lift and drum, etc., were put in as exhibits, shewing 
details thereof, but I think the above is a sufficient description for the pur|>ose 
of this judgment.

There is a shaking tube from the ground floor to the top floor. This 
speaking tube at the top floor is about 25 to 30 ft. from the top of the stair­
way. There is a bell near the speaking tube on the ground floor, and another 
on the top floor, also near the shaking tulx*. If a person on the ground floor 
desires to speak to a person on the first or top floor he gives two rings to the 
bell on the top floor; this is a call to the person on the first or top floor to 
come to the speaking tube.

Hilton’s duties were general work around the elevator building, including 
sweeping and cleaning the elevator building and cleaning and oiling the 
machinery.

It appears that in the forenoon of December 7, 1915, Alexander Scott, 
the foreman of defendant, instructed Hilton to sweep upstairs, and as he 
came down at noon to sweep the spiral stairway. Later Scott went to the 
speaking-tube on the ground floor and rang the bell. Hilton came to the 
shaking tube and Scott told him he wanted him to come dow n and help 
at putting up some chicken feed. Hilton said “all right, send up the lift.” 
Scott turned on the switch which started the motor, and started the lift up 
by pulling cable “C.” This was the usual way of starting the lift. It takes 
1/2 minutes for the lift to go from the ground floor to the first floor. After 
starting the lift, Scott went about some other work, and in about ten minutes 
he had occasion to pass through that part of the building w here the lift was, 
and he noticed that it was about 20 feet from the first floor and thought 
Hilton was coming down; later he saw the lift about the same place which 
should have been down before then, and he went to the bell and gave two 
rings, but received no reply. He then sent another man up the spiral stairs 
to see why Hilton did not answer, and he stop|>ed the elevator machinery 
and quieted things down and went up the spiral stairs, and found the dead 
body of Hilton on the south side of the drum. His head was to the east, on 
top of the boxing at the east end of the drum. His neck was broken. His 
left arm was free and hanging to his side, the right hand was caught against 
the drum by the east cable. His right arm passed underneath the drum, 
coming up on the north side of the drum, his hand being almost to the top of
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the drum. Two fingers *'f the right hand were caught by the east cable and 
drum, the cable passing over the first joint from the end of the first finger, and 
between the first and seirond joints on the second finger. The second lap of 
the cable was over the back of his hand. The east cable which held his fingers 
and hand against the drum was off the guide pulley. The evidence also 
shews that 2 or 3 days after the accident the cable would not stay on the 
pulley when the drum was started, but would come off, until the pulley was 
cleaned. When Hilton would be cleaning and sweeping upstairs he would 
usually have a corn broom, hand brush and rag, and his instructions were to 
bring these tools down, after he finished sweeping and cleaning, to the ground 
floor where there was a place for keeping them. When his body was found 
as above stated, the corn broom, hand brush and his mitts were found 4 or 5 
feet from the ladder on the first floor, the hand brush lying on his mitts, or 
one of them, and the corn broom standing up against a grain s|K>ut near by. 
They looked as if placed there. The rag was on the stage on the west aide, 
about 1 \<t or 2 feet from the northwest corner. There was dust on it, appar­
ently having been lying there for some time. Hilton had swept the top floor, 
the wooden stairway and the first floor about the wooden stairway. Accord­
ing to witness Scott the easterly side of the stage had also been swept.

From the evidence I find that Hilton was caught by the fingers of the 
right hand by east cable, and being unable to release his fingers, as the drum 
revolved and the cable was coiling on it he was pulled over the drum from the 
north side and his arm continued to follow the drum until his body prevented 
it going further and the force of the pulling or the fall against the boxing 
broke his neck anil he was killed.

X. li. Craig, for appellant; C. E. Gregory, K.C., for 
respondent.

Havltain, C.J.:—I concur in the result arrived at by my 
brother Lainont, but with much doubt. That there is an almost 
unlimited scope for conjecture as to the circumstances under 
which the accident happened is made quite clear by the judg­
ments of the trial judge and my learned brothers in appeal.

I agree with my brother Lamont that the machinery was 
dangerous, within the meaning of the Factories Act (R.S.S., c. 
17.) The onus is consequently thrown on the appellant of 
proving that, in spite of its breach of a statutory duty, the acci­
dent was due to the negligence of Hilton. To establish negli­
gence on his part, it is necessary to indulge in what is almost a 
guess as to why he went on to the platform at the time the acci­
dent happened. The theory that he went there for the purpose 
of adjusting the cable is not in my opinion supported by the 
evidence. The evidence, in my opinion, points clearly to the fact 
that the cable was out of position was due to the accident. On 
the other hand, the inference that Hilton went up on to the
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platform either to finish his work or gather up his implements 
seems to me to be fair and probable, and the findings of the 
trial judge to that effect should not be disturbed.

I would dismiss the appeal with costs.
Lamont, J.A. :—This is an appeal from a judgment awarding 

the plaintiff $5,000 for the death of her husband, A. A. Hilton, 
killed in the defendants’ mill.

The facts are fully set out by the trial judge. Three grounds 
of appeal are urged : (1 ) The evidence did not warrant the infer­
ence drawn by the trial judge that the deceased met his death 
in the performance of his duty while on the stage where the 
machinery was placed. (2) The machinery was not dangerous, 
and, (3) the deceased was guilty of contributory negligence in 
going near the machinery while it was in motion, as he had 
been told not to do so.

To establish liability on part of the defendants, the plaintiff 
must prove that they were guilty of negligence, and that it was 
that negligence which caused the death of the deceased. There 
were no eye-witnesses to the accident, so the manner in which 
he came to his death is a matter of inference.

The principle upon which a court should proceed in a case 
of this kind is laid down in Richard- Evan« v. Astley, (1911] A. 
('. 678, as follows:—

It is, of course, impossible to lay down in words any scale or standard by 
which you can measure a degree of proof which will suffice to support a par­
ticular conclusion of fact, the apiiellant must prove his case. This does not 
mean that he must demonstrate his case. If the more probable conclusion 
is that for which he contends and there is anything pointing to it, then there 
is evidence for a court to act ii|)on. Any conclusion short of certainty may 
be miscalled conjecture or surmise. The courts, like individuals, habitually 
act upon a balance of probabilities.
and in Winnipeg Electric R. Co. v. Schwartz, (1913), 16 D.L.R., 
681, at 684, 49 Can. S.C.R. 80, Davies, J., said:—

A jury cannot, of course, select, as between equally probable and fair 
inferences, one which they prefer. It is essential that their finding should 
not only be fair and reasonable, but that it should be of pre|»onderating weight 
over other |M>ssible inferences.

Two theories were advanced as to how Ililton came to his 
death. That of the plaintiff was. that being called down by 
Scott to go to other work, and knowing it was his duty to put
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away in their place on the ground floor his brooms and dusting 
cloth, and knowing that this cloth was upon the stage on which 
the revolving drum of the elevator stood, he went up to get his 
dusting cloth ; that while stepping from the ladder to the plat­
form, or while upon the platform, he somehow slipped or 
stumbled, and fell into the machinery. The theory of the 
defendants is, that Hilton—on returning from the speaking tube 
after Scott had started the elevator—had noticed that the east 
cable was out of the guide pulley, and he ascended the ladder to 
put back the cable in its place, and in attempting to do so was 
caught in the cable and drawn over the drum and killed.

As to these two theories the trial judge says:—
In my opinion the plaintiff's contention is much more probable than 

that of the defendants; in fact, to my mind, it is the only reasonable explana­
tion of how the accident hap|iened.

In order to adopt the defendants' contention we have to start out with 
the iissiunption that the cable did come off the guide pulley before the acci­
dent, as there is no direct evidence that it did. It seems to me it is just as 
probable that it came off after deceased was caught with it, during his struggles 
to free himself. Whereas, according to the plaintiff's theory, we have the 
fact proved that the rag was on the stage, anil it was his duty to bring it 
down to the ground door with the other tools. Furthermore, there is the 
evidence of Scott, who swears that Hilton was a very careful man, and mit 
one who would take risks; and Bouskill’s evidence is that it would be very 
foolish and practically suicidal for any |ierson to try to put the cable in the 
guide pulley while in motion. While the evidence shews that Hilton did not 
use the rag that morning, Scott's evidence shews that he had swept the easterly 
!>ortion of the stage, and very likely saw the rag while so doing, as the place 
was well lighted.

1 agree with the trial judge. Two facts seem to me to make 
the plaintiff's contention the more probable one. (1) Hilton 
had swept the east end of the platform, his com broom, 
hand brush and mitts were found near the foot of the ladder, 
the cloth he used as a duster was found upon the platform ; and 
(2) it was his duty to take these down to the ground floor and 
put them in the box or locker where they were kept. To my 
mind, it seems highly probable that, being called to another job, 
he went up to the platform for his duster to put it away in its 
proper place.

As there was no evidence that the cable had ever come off 
the guide pulley prior to the accident, it seems to me there is no 
fact existing prior to the accident upon which to base the defend-
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It in Hulmiitteil that the maehinery in this esse, having regard to its 
situation and the alwenee of necessity for going around it while in motion and 
the instructions as to its use, was not dangerous.

lu my opinion, we can at once eliminate “instructions as to 
its use.” The dangerous character of machinery cannot be 
affected by any instructions as to its use when in operation. 
Then as to its situation—the drum and cables in question were 
a little over 100 ft. from the ground floor and 11 ft. above the 
first floor, and were placed upon a stage or platform 12 ft. by 
6 ft. I agree that if no employee was called upon in the per­
formance of his duty to go upon that platform, there might be 
considerable force in the defendants’ argument. But where an 
employee is called upon in the performance of his duty—even 
if that duty be only sweeping and dusting—to bo in the vicinity 
of the machinery it is immaterial, so far as he is concerned, 
whether that machinery be on the ground floor or against the 
roof. It is equally dangerous. Then ns to the other reason given, 
namely, “absence of necessity for going around it while in mo­
tion"—Scott, the elevator man, gave as a reason why the 
machinery need not be protected that “there was so little likeli­
hood of a man going near;” but he admitted that, if it were in a 
place where a man had occasion to go, “it should have some 
covering or security to prevent accident.” This, I think, estab­
lishes beyond question that the machinery was dangerous, at 
least so far us concerned Hilton and his fellow employee whose 
duties took them to the platform in question.

ants’ theory' that he went up to put the cable on the guide 
pulley. The fact that after the accident the cable was found to 
be off the pulley, and that it subsequently came off, would seem 
to me to be sufficiently explained by the fact that Hilton had 
been caught in the machinery. If Hilton’s death is to be 
accounted for by either theory, the inference to be drawn from 
the known facts indicate that the plaintiff's theory is the more 
probable.

The next question is: Was the machinery dangeroust The 
defendants’ contention is succinctly stated in their factum as 
follows :—
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S. 19 of R.S.S. o. 17, provides in part as follows :—“In every 
factory all dangerous mill gearing machinery . . . shall be 
so far as practicable securely guarded.”

The machinery which caused Hilton’s death was not guarded, 
and could easily have been so. In my opinion, the defendants 
were guilty of a breach of their statutory duty and are liable if 
Hilton’s death resulted from this breach, and not from his own 
negligence.

The defendants claim that Hilton’s death was caused by his 
own negligence in disobeying instructions given to him by the 
elevator foreman. The foreman, referring to Hilton and his 
fellow employee whose duty likewise took him to the platform, 
said: “1 gave them instructions to run no chances and not to 
go near moving machinery.” Later he gave the following testi­
mony :—

Q. Well, did you ever give him any instructions that he was not to do 
that? A. He wasn't to go on the platform?

Q. Yes, when the machinery was in motion? A. Well, I never gave 
him no particular instructions not to go on the platform, because 1 never 
thought there was any need for any man going there.

(j. You simply gave instructions that they were not to go near the moving 
machinery? A. Yes.

General instructions not to go near machinery when in mo­
tion cannot, in my opinion, be held to obviate the necessity of 
complying with the requirements of the statute, nor does the 
faft that they were given establish that a man found dead in the 
unprotected machinery has been guilty of negligence when his 
duty took him upon a 12 x 6 platform upon which the machinery 
was situated.

In my opinion, therefore, the proximate cause of Hilton's 
death was the failure of the defendants to securely guard, as 
far as practicable, the dangerous machinery which they had 
placed on the platform.

The appeal should be dismissed with costs.
Elwood, J.A. (dissenting) :—This is an action which the 

plaintiff brought on her own behalf and on behalf of her two 
sons to recover damages from the defendant for the death of her 
husband, Alfred Hilton, who was killed in the defendants’ grain 
elevator building at Moose Jaw.
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The trial judge, inter alia, finds as follows :—(see statement).
The learned trial judge held that the drum and opening 

between the drum and the north side of the platform are things 
that come within s. 19, (a) and (r), e. 17 R.S.S. 1909. and 
should have been guarded and protected and the hole covered, 
and that the defendant in not doing so was guilty of a breach of 
statutory duty. The trial judge further found that the said 
Hilton came to his death while on the stage to which the drum 
was fixed; that the said Hilton had come up to said stage for the 
purpose of getting the rag above referred to. and that it was 
his duty to get said rag, and that in attempting to get it he in 
some way slipped, and fearing to fall down the hole or opening, 
which the defendant should have covered or protected, in his 
efforts to save himself was caught by the cable and drum and 
was unable to extricate himself, and met his death in conse­
quence, and awarded damages to the plaintiff. From this judg­
ment the defendant appeals.

SASK.
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Elwood, J.A.

The object of the abovc-referred-to statute of the Province of 
Saskatchewan is to afford protection to those whose duty requires 
them to go in the vicinity of dangerous machinery. The evi­
dence in this case shews that except for the purpose of oiling the 
machinery and sweeping the stage upon which it was erected, 
there was no necessity for any employee of the defendant to go 
upon the stage or near said machinery. The evidence also shews 
that all of the defendant’s employees were warned not to go near 
any moving machinery. There was no necessity for the said 
Hilton—or any person—to go upon the stage when the machin­
ery was in operation. There was, convenient to said stage and 
without going upon said stage, the means of at any time stopping 
said machinery, and I am of the opinion that, under the evidence, 
the machinery and opening were, so far as practicable, securely 
guarded within the meaning of the above Act.

If, however, I am mistaken in this conclusion, there is to be 
considered the question of how did the deceased come to his 
death. I have stated above the conclusion that the trial judge 
came to, and the trial judge quotes the following extract from 
Wokelin v. London d* 8. W. R. Co., (1886), 12 App. Cas. 41 at 
44:—



Dominion Law Reports. [47 D.LJL200

SASK.
cTa.

Hilton

Mills Ltd.

Klwood. J.A.

My Lords, it is incumbent upon the plaintiff in this ease to establish by 
proof that her husband's death has been caused by some negligence of the 
defendants, some negligent act, or some negligent omission, to which the 
injury complained of in this case, the death of the husband, is attributable 

and if in the absence of direct proof the cimunstances which are 
established are equally consistent with the allegation of the plaintiff as with 
the denial of the defendants, the plaintiff fails.
and from Richard Evans v. Astley, [1911] A.C. at p. 678, as 
follows :

It is, of course, impossible to lay down in words any scale or standard by 
which you can measure the degree of proof which will suffice to sup|>ort a 
particular conclusion of fact. The applicant must prove his ease. This does 
not mean that he must demonstrate his case. If the more probable conclu­
sion is that for which he contends, and there is anything pointing to it, then 
there is evidence for a court to act upon. Any conclusion short of certainty 
may be miscalled conjecture or surmise, but courts, like individuals, habitu­
ally act upon a balance of probabilities.

The finding of the trial judge as to the cause of Hilton’s 
death is certain conclusions which he comes to and 
which he says the facts indicate. He concludes that,
after going to the top storey in answer to the summons of 
Scott to come downstairs and after the machinery to operate the 
elevator had been started by Scott, Hilton reached the first 
floor at or near the bottom of the stage, and then remembered 
the rag, which the trial judge has referred to, and went up the 
ladder on to the stage for the purpose of getting the rag, and 
in some way fell into the machinery. On the other hand, counsel 
for the respondent contends that when Hilton reached the first 
floor at the bottom of the stage he noticed that one of the cables 
was off the pulley of the elevator and went up to fix it, and got 
his hand caught in the cable and drum, and was killed in that 
way.

The trial judge rejected the latter contention as improbable. 
With great deference to the trial judge, I cannot agree with his 
conclusions. In the first place, I would say that the evidence 
abundantly demonstrates, and, in fact, ho finds in effect—that 
the rag in question had not been left upon the stage that morn­
ing by Hilton, but had been left there by him on some previous 
day. The evidence would indicate that Hilton had been on the 
stage that morning prior to being summoned to the top floor by 
Scott. Is it probable, then, under those circumstances that Hil-
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ton, after descending from the top to the first floor, and when 
waiting for the elevator to eome up for him, would suddenly 
remember having seen the rag on the stage and go up and get 
it? And if he did go up the ladder to get the rag. would he 
have, gone upon the stage if—as the evidenee shews—he could 
have reached the rag from the ladder without going upon the 
stage?

On the other hand, the undoubted evidenee is that when the 
witnesses went to release Hilton’s body after the accident they 
found one of the cables off the pulley, and that for some days 
after the accident the cable continued to come off the pulley 
until the pulley was cleaned.

It was suggested that the accident might have caused the 
cable to come off the pulley. Possibly that might lie. Hut that 
conclusion, to my mind, is greatly weakened by the evidence 
that for some days after the accident the cable continued to come 
oft’ the pulley and so continued until the pulley was cleaned. 
That evidence, to my mind, is convincing that when the cable 
continued to come off the pulley after the accident, that condition 
of affairs was not caused by the accident.

It seems to me then, in the absence of any evidence to the 
contrary, to be at least probable that the cable was off this 
pulley immediately prior to the accident, and that Hilton went 
up for the purpose of putting it on to the pulley. It would 
appear that, while dangerous, the cable could, with very little 
effort, lx* placed upon the pulley while in operation. A photo­
graph put in as an exhibit demonstrated that from the first floor 
Hilton could have seen whether or not the cable was off the 
pulley. The elevator could operate even with the cable off the 
pulley, and the theory as to the cause of the accident—under 
all of the circumstances—suggested by counsel for the appellant, 
seems to me at least as probable as. if not more probable than the 
theory suggested by counsel for the respondent and accepted 
by the trial judge.

I would say that the circumstances of this case bring the case 
very well within what was held in Wukrtin v. London «(• S. IV. 
/•' f’o., which ease is referred to by the trial judge, sunra.
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If. however, 1 am again mistaken in the conclusion I have 
eonie to, and if the trial judge was correct in his finding as to 
the circumstances and cause of the accident, there still, I think, 
remains to be considered whether or not the action of Hilton 
in going upon the stage when the machinery was in operation 
disentitles the plaintiff to succeed.

As I have stated above, the evidence shews that all employees 
were warned not to go near moving machinery. The finding 
of the trial judge is that the edge of the platform, against 
which the ladder used by Hilton was placed, was 22 to 24 inches 
from the opening on which the drum was placed, and that the 
drum was about 27 inches from the edge of the opening. Under 
these circumstances, it seems to me that to go upon this platform 
raised 11 feet from the ground, when the machinery was in 
operation, was going near moving machinery and was a dis­
obedience of the orders given by the defendant to its employees, 
and that, as it was in consequence of this disobedience that the 
accident arose, the plaintiff is not entitled to recover.

In my, opinion, therefore, the appeal should lie allowed with 
costs, and the plaintiff’s action dismissed with costs.

Appeal dismissed.
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MITCHELL T. JOHNSTONE WALKER Ltd.
Alberta Supreme Court, Walsh, J. July 14, 1919.

Negligence (§ I C—35) — Merchant’s stoke — Invitee — Impending
DANOEK FROM FALLING WALL ON ADJACENT PREMISES—NKOLECT OF 
DUTY TO WARN—INJURY—LIABILITY.

An invitee to a merchant’s store* is entitled to damages for injuries 
caused by the negligence of the merchant who, although he knew of 
imnending danger threatened to his premises by the colla|ise of a nearby 
wall, failed to notify her, or advise her of the risk she* was running in 
going into that part of the store in which she was injured by flying bricks 
and which was the part most surely to lie affected by the fall, or to 
exclude her from that part of the building.

Action against the owner of a departmental store for damages 
for injuries to an invitee caused by the falling of a nearby wall. 
Judgment for plaintiff.

Frank Ford, K.C., and //. //. Robertson, K.C., for plaintiffs; 
S. H. Woods, K.C., for defendant.

Walsh, J.:—The defendant is a company conducting a depart­
mental store in Edmonton in premises on Jasper Ave. which run 
hack to the lane running through the block. The shoe department 
is in a one-storey annex which is built up to this lane. On February 
25, 1918, the female plaintiff was in this shoe department for the 
purpose of buying a pair of shoes for herself. Whilst she was 
there, a portion of the ruins of a building on the opposite side of 
and abutting on this lane which had liven destroyed by fire the 
day liefore fell and some of the bricks of which it was composed 
came crashing through the window of this annex and fell ujxm the 
female plaintiff, doing her serious injury*. For the resulting 
damages she and her husband bring this action.

The action is founded ujarn the contention that Mrs. Mitchell 
was invited to the defendant’s store not only by the invitation 
impliedly extended to the public by this merchant to come to it 
for the purchase of its wares there exposed for sale, but by a 
particular invitation addressed to her as one of the public through 
the medium of an advertisement in a ncwspaixir to go there on 
that day for the particular purpose for which she went and that 
whilst so on these premises this accident happened to her through 
the negligence of the defendant.

That she was an invitee in this store when this unfortunate 
occurrence happened 1 have no doubt. That it was the defend­
ant’s negligence that brought it alxiut is another and more difficult 
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question. The negligence alleged consists in this, that the defend- 
S. C. ant, though knowing of the danger threatened to its premises and 

Mitchell occupants through the impending collapse of these ruins, 
Johnstone neKl<‘cted either to advise the plaintiff of the risk she was running 

Walker in going into that part of the store in which she was hurt and 
k"*' which was the part most surely to be affected if any part was by

WaUh, J. the fall or to exclude her from the same.
Mr. Charles May, a citizen of Edmonton, whilst standing on 

the street opposite these ruins about 2 o’clock in the afternoon of 
this same February 25, came to the conclusion that they were 
liable to fall and that in doing so they might come upon the 
defendant’s store and do injury to it and to people in it. He went 
at once to Mr. Engel, the defendant's secretary-treasurer, and 
warned him of this. There is no dispute atiout the fact of a 
warning having been given but there is one as to its exact terms. 
It was the north wall of the ruins that abutted on the lane. The 
south wall was 50 ft. from it and the lane was 20 ft. wide, so that 
the south wall of the ruins was 70 ft. from the nearest part of the 
defendant's store. In the south wall was the chimney said to be 
56 ft. high. May says that the danger which to his mind 
threatened the defendant’s building was in the collapse of tliis 
chimney for he thought that if it fell in its entirety straight to the 
north it would come in contact with the north wall of the ruins 
and the impact might result in the bricks of which it and the 
north wall were composed being hurled violently against the 
defendant’s store. Of course, if that happened, or even if the 
chimney fell without coming in contact with the wall and as a 
result the bricks flew through the window in the shoe department 
facing the lane, as they in fact did, and hit some one in that 
department that some one would be hurt as was indeed the case 
with Mrs. Mitchell. I feel no doubt that May’s apprehension 
of danger to the defendant’s premises was founded entirely in the 
threatened collapse of this chimney and that it was that which 
took him to Engel. He says that he had no fear of the north wall 
falling unless it was struck by the chimney. The whole thing 
with him was the chimney. Whether or not that is what he 
actually told Engel constitutes the dispute that there is between 
them as to this warning. In direct examination he said that he 
did. In cross-examination he thought that he did. In a state-
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ment prepared l>y the defendant's solicitors and signed by him ALTA*
shortly after the accident he spoke of the wall falling but made no 8. C.
mention of the chimney. Engel says that May told him there Mitchell 
was danger of the north wall falling on the defendant’s building 
but that he did not mention cither the south wall or the chimney. Walker

My finding upon this disputed question of fact must be in 
favour of Mr. May’s version of it. He is quite disinterested and WaUh.j. 
Engel is not, though I do not impute dishonesty to liim in the 
giving of his evidence for it is quite possible that he honestly 
misunderstood the exact danger that was pointed out to him.
The probabilities are in favour of May’s version. 1 find it impos­
sible to understand how he could have gone to Engel and warned 
him of danger from the north wall when as I am sure is the case 
he felt no apprehension whatever from its collapse and have 
refrained from mentioning the danger which stirred him to action, 
namely, the fall of the chimney uj>on the north wall. The evidence 
of Hollins docs not, to my mind, go far enough in corroboration 
of Engel to justify me in acting upon it.

Whatever this warning was it was sufficient to create some 
apprehension in Engel's mind for he at once called up on the 
telephone Mr. Mclvor, the city building inspector, who says 
that he (Mclvor) informed him, as was the fact, that one Nesbitt, 
a contractor, had lieen employed to pull the walls down. Engel 
says that Mclvor told him that the city was taking every pre­
caution. Mclvor had in fact examined the ruins that morning 
and had given orders to the owner to have them pulled down.
Later in the morning between 11 and 12 he had met Nesbitt and 
had witli him examined the walls and in the opinion of l)oth of 
them there was then no immediate danger from them, Mclvor 
saying that lie thought that under normal conditions they might 
stand for days. Mclvor did not think it necessary to give any 
warning to the defendant as he evidently was not apprehensive of 
any immediate danger to its premises. They seem to have 
collapsed when they did localise of a very high wind described 
by at least one of the witnesses as in the nature of a cyclone which 
sprang up in the afternoon. The defendant gave no warning to 
its customers to keep away from that side of the store. On his 
examination for discovery Engel said that he “warned some of our 
people to keep away from a certain part of the store—the west side 
the highest part of the wall—to keep away from the south wall.”
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This certainly roads as though this warning was given to some of 
the employees who wort1 working in the store hut in his evidence 
at the trial he explained that those whom he warned were not 
inside employees but men whose business took them into the lane 
and this looks reasonable for at the time of the accident the 
defendant's employees were in the exposed area with apparently 
their usual freedom. The chimney fell and the accident occurred 
in about an hour from the time that Mr. May gave his warning.

Engel is the only witness who actually saw the chimney fall. 
He says that the north wall fell first and the chimney almost 
immediately afterwards. If that is so and I set* no reason to doubt 
the truthfulness of Engel’s story in this respect, the damage was 
done not by the impact of the chimney on the wall, but by bricks 
from the chimney hurled through the air as it fell. It. seems to me 
immaterial whether that is so or not. The unquestioned fact is 
that it was the fall of the chimney that did the damage.

The duty which the defendant owed to the plaintiff in the 
premises is thus defined by Willes, J., in delivering the judgment 
of the Court in Indermaur v. Dame* (18titi), L.H. 1 C.P. 274. at 
287 and 288, which is referred to in the 3rd ed. of Beven on Negli­
gence, at p. 451, as the leading case on this branch of the law.

Wc are to consider what is the law as to the duty of the occupier of a 
building with reference to persons resorting thereto in the course of business 
upon his invitation express or implied. The common case is that of a cus­
tomer in a shop, but it is obvious that this is only one of a class, for whether 
the customer is actually chaffering at the time or actually buys or not he is. 
according to an undoubted course of authority and practice, entitled to the 
exercise of reasonable care by the occupier to prevent damage from unusual 
danger of which the occupier knows or ought to know, such as a trap door 
left open, unfenced and unlighted. . . . And, with respect to such a
visitor at least, we consider it settled law that he using reasonable care on his 
part for his own safety is entitled to expect that the occupier shall on liis 
part use reasonable care to prevent damage from unusual danger which he 
knows or ought to know.

This language was approved by the court on apiieal L.H. 2 
C.P. 311, at p. 313. In Norman v. (beat W'extern R. Co., (1915] 
1 K.B. 584, the Court of Appeal expressly adopted this as a 
correct enunciation of the law on the subject, Buckley, L.J., 
saying, at p. 592, that this language “has lx»en repeatedly cited in 
subsequent cases as lx*ing a correct statement of the law.” He 
himself states it on the same page in almost identical language. 
“The duty of the inviter towards the invitee is to use reasonable 
care to prevent damage from unusual danger which he knows or
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ought to know.” It is referred to with approval in the later 
Court of Appeal judgment in Cox v. Coulson, [1916] 2 K.B. 177. S. C.

Did the defendant discharge its duty as thus defined? That Mitchell

there was unusual danger to a portion of the defendant’s premises . v-
...... Johnstone

and to those within it has been amply demonstrated by what Walker
actually happened. That it was not of the defendant’s creation J'|TP'
and that it lurked not on its premises but elsewhere on premises Wa,ih,J
over which it had no control makes no difference for it threatened 
just as effectually as if it had created it on its own premises. Did 
the defendant know of this danger? Engel certainly knew of the 
standing ruins ami so he knew of the existence of what proved to 
he a danger, but he did not regard them as such. I think that 
he did not realize that they were dangerous after his talk with 
Mclvor whose assurance seems to have dissipated any fear that 
May’s warning gave rise to. I am satisfied that he did not 
before the collapse can e apprehend the trouble which eventually 
occurred. Ought the defendant to have known of this danger?
I think it should. I do not say this simply liecause the accident 
happened. May’s opinion was that it would happen exactly as it 
did and he was a man with considerable exjierienct» as a builder.
The opinion of Mclvor and of Nesbitt is that it was unlikely to 
occur because of the probability that the chimney in falling would 
buckle and collapse within the walls of the ruined building. That 
they expected it to collapse is admitted, for the preparation for 
pulling down the walls and the chimney was with the very object 
of preventing the possibility of which threatened of damage from 
the fall. Their view’ was based upon the unlikelihood of the 
thing happening just as and when it did. There was however 
the possibility that it would so happen and if it did there was the 
likelihood if not the certainty of injury to the defendant’s premises 
and to people within them. The defendant appears to have 
weighed the chances. May’s warning was sufficient to arouse in 
Engel enough fear of damage to induce him to take the matter 
up with the proper city official, but liis talk allayed that fear.
It is as though he argued with himself: “May says the ruins will 
fall and hurt us and Mclvor says they won’t. I will take a chance 
on Mclvor’s opinion,” and unfortunately May was right. The 
defendant of course was under no obligation to tear down these 
walls or to prop them up. All that it could do to safeguard its 
customers was to warn them as it had been warned and let them
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take their chances as it was doing or to exclude them from the 
danger zone until the threatened peril had been removed. It did 
neither. I think that at the least the defendant owed the female 
plaintiff the duty of telling her what it had been told. The 
defendant had an opportunity to gauge the risk and decide as to 
whether or not it should take the chances. In all fairness the 
customer should have had the same opportunity. In my opinion, 
the plaintiffs are entitled to judgment.

Happily there is not in this case the contradictory medical 
evidence that one expects in such actions. The plaintiffs called 
two medical witnesses and the defendant called none. There is 
no dispute of the fact that Mrs. Mitchell has suffered severely as 
a result of this accident. Although in the hospital for only 14 
days, she was in lied at her home for 4 months after that, she was 
obliged to take a trip to the Coast under the doctor’s advice, and 
stayed there for 2 months and since the outside nurses who were 
employed to take care of her left, her daughter, who is a trained 
nurse, has lieen obliged to stay at home to look after her. She 
is in a condition of profound traumatic neurasthenia according 
to the medical men. The principal contest on this branch of the 
case is over the probability of her recovery from this condition. 
My opinion is that she will eventually do so and that the ending 
of this litigation will materially help her to. In saying this I do 
not intend to suggest that she is malingering. On the Contran-, 
I am quite sure that she is not. At the time of the accident she 
was 63 years of age and her expectation of life was 12.26 years. 
I think that $2,000 will lx1 a fair and reasonable award of damages 
to her.

The nude plaintiff claims $381:50 as special damages, details 
of which are given in the statement of claim. At the trial, evidence 
of other special damages was given without objection, and to the 
extent to which I allow the same, the statement of claim may, 
if necessary, be amended. I allow the following items:—Hospital 
account, $33.50; special night nurse, $20; doctors’ accounts, $325: 
woman for housework, 23 weeks at $3, $69; drug bills, $43.85; 
ambulance, $8; daughter’s services as nurse, $500: expenses of 
Vancouver trip, $494.10 —$1,493.45.

There will be judgment for the female plaintiff for $2,000 and 
for the male plaintiff for $1,493.45 with costs.

Judgment accordingly.
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THE KING v. KOSTIUK.

Saskatchewan Court of Apjieal, Haultain, C.J.S., Newlands, Earnout 
and El wood, JJ.A. June 19, 1919

1. Criminal law (6 II A—38)—Proceedings before justice of peace 
Sufficiency of signature of justice to depositions.

Where the proceedings before a justice, including the defiositions
appear on a number of successive pages which are fastened together
__5 evidence of each witness being signed by the witness, and following
the signature of the last wit ness the following statement appears: “ Having 
considered the above evidence I remand the accused for trial at the next 
court, etc.,” and such statement is signed by the justice, it is a sufficient 
authentication of all the depositions returned into court by the justice.

2. Criminal law (§ IIC—50)—Prisoner in gaol on charge heard by magis­
trate—Election to be tried on charge by judge—Subsequent 
TRIAL—No WARRANT OF COMMITMENT—OBJECTIONS.

The accused “being a prisoner in the gaol” upon the charge heard by 
a justice, and appearing before the district judge and electing to be 
tried on the said charge, which is the same as that contained in one of 
the counts of the charge upon which he was subsequentlv tried, the fact 
that there is no warrant of commitment on file cannot tic an objection 
to the trial.

Appeal by way of stated cast» from a conviction of a district 
court judge. Conviction affirmed.

II. E. Sampson, K.C., for the Crown; A. M. l’anton, K.C., for 
the accused.

The judgment of the court was delivered by 
Haultain, C.J.K.:—The following case is stated for the opinion 

of the court by the judge of the judicial district of Battleford :— 
The above named accused was on the 27th and 28th days of June. 1918, 

tried before me in the District Court Judge's Criminal Court, judicial district 
of Battleford, on the following charges :—

1. For that he the said John Host ink at or in the vicinity of the jmst 
office of Krydor, in the said province and said judicial district, on or about 
the 15th day of February A.D. 1918, did unlawfully inflict grievous bodily 
harm upon Onofry Swistun by striking the said Onofry Swistun with a billiard 
or pool cue.

2. For that he, the said John Kostiuk, at or in the vicinity of Krydor, 
in the said province and said judicial district, on or about the 15th day of 
February, A.D. 1918, did unlawfully commit an assault and beat Onofry 
Swistun, and did thereby then and there occasion bodily harm to him the 
said Onofry- Swistun.

3. For that he, the said John Kostiuk, at or in the vicinity of Krydor, 
in the said Province and said judicial district, on or about the 15th day of 
February, A.D. 1918, did unlawfully assault Onofry Swistun.

The accused was found guilty on the second count and sentenced to one 
month’s imprisonment in the common jail at Prince Albert, with hard labour, 
and was admitted to bail.

After the charge was read and before the accused pleaded thereto, the 
counsel moved to quash the charges on the grounds:

(a) That the depositions on which the charges were founded were not 
signed by the justice before whom the preliminary enquiry was held, and

Haultain, CJ.S.
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(b) That there in no warrant committing the accused to trial on file in 
court, or in the custody of any official at Battleford.

(c) He was also moved to quash the first and third counts of the said 
charge on the grounds that the first and third counts were not, nor was either 
of them the charges specifically contained in the information laid before the 
justice who held the preliminary enquiry, and for which accused was com­
mitted for trial.

1 refused the application. Counsel for the accused disputes the validity 
of the conviction and the questions submitted for the opinion of the court of 
ap|K-ul are :

1. Was I right in refusing to quash the charge on the ground that the 
said depositions were not signed by the magistrate?

2. Was I right in refusing to quash the charge on the ground that there 
was no warrant committing the accused to trial on file in court at the time of 
trial or in the custody of any official in Battleford? It did not appear whether 
any such warrant was ever made out.

3. Was 1 right in refusing to quash the first and tliird counts on the 
ground that the said counts were not the charge specifically set out in the 
information laid before the justice of the |x?aee and for which the accused 
was committed for trial?

4. Could the accused be tried by me under Part 18 of the Code on a 
charge describing an offence other than the one described in the information 
or warrant of commitment as provided by s. 834 of the Code, when only such 
charge was read to him when he elected for s|>cedy trial, when the depositions 
disclosed the commission of any such offence?

As to the first question: In ray opinion the signature of the 
justice at the end of the depositions sufficiently identifies and 
authenticates all the depositions. The proceedings More the 
justice, including the depositions, appear on a numlter of succes­
sive pages which are fastened together. The evidence of each 
witness is signed by the witness. On the last page, just below the 
signature of the last witness, the following statement is signed by 
the justice:—

Having considered the above evidence, I remand the accused for trial 
at the next court of.criminal jurisdiction to be holdcn at Battleford.

This seems to me to l»e a sufficient authentication of all the 
deitonifions returned into court by the justice. If his opinion is not 
correct, the question would still be answered in the affirmative 
for the reasons given in the case of The King v. Trejiak (1919), 
47 D.L.R. (jHist), heard at the present sitting of this court.

Ah to the second question : It appears from the record of 
election, signed by the district court judge, that the accused, 
“Iwing a prisoner in the gaol at Prince Albert” upon the charge 
heard by the justice, appeared before the district court judge and
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elected to l>e tried t>y him on the said charge, which is the same as 
that contained in the second count of the charge, upon which he 
was sul>sequently tried.

There is no warrant of commitment on file, but, under the 
circumstances, that cannot lie an objection to the trial.

I would answer the second question in the affirmative.
As to the third question: The accused was acquitted on the 

first ami third counts of the charge, and them is, consequently, no 
ground for a stated case on this point. S. 834 of the Criminal 
Code requires the consent of the accused to be tried on any charge 
other than that upon which he lias l>ecn committed and has 
elected. Apparently, he did not consent to be tried on the first 
count. So far as the third count is concerned, the charge of 
assault is included in the more serious charge contained in the 
second count, and having elected to be tried on the charge con­
tained in that count, the accused elected to be tried on any charge 
included in it.

As to the fourth question: This question, like the third ques­
tion, is purely academic. S. 834 seems to me to deal quite clearly 
with the points raised.

As the accused was convicted on the charge on which he 
elected, the conviction must stand.

( 'onvictwn affirmed.

TOWN OF COBALT v. TEMISKAMING TELEPHONE Co.
Supreme Court of Canada, Idington, Anglin, lirodeur and Mignuult, JJ. 

and Mwslen, J. ail hoc. 1919.

Companies (§ III—31)—Telephone—Powers op municipalities ah to— 
Duration of contract as to poles and wires—Ontario Muni­
cipal Act, secs. 330, 331.

13y sections 330 and 331 of the Ontario Municipal Act (6 Edw. VII. 
e. 34), the power of municipalities to allow telephone companies to place 
and keep their wires and |>oles on the streets of the municipalities is 
limited to a |>eriod of 5 years at one time.

|Temiskatning Telephone Co. v. Town of C<d>alt, 40 D.L.lt 477, reversed; 
judgment of the trial judge, 43 D.L.R. 724, restored.)

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, (1918), 40 D.L.R. 477, 44 O.L.R. 360, 
reversing the judgment at the trial, 43 D.L.R. 724, 42 O.L.R. 385, 
in favour of the appellant.

The respondent brought action for an injunction to restrain the 
Town of Cobalt from removing its poles and wires from the streets
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and for damages. The streets were so occupied under an agreement 
with the town made in 1905 which the respondent claimed gave it 
a perpetual franchise. The two questions raised were whether or 
not the perpetual franchise was given and, if it was, whether or not 
the town had power to give it. The present appeal was disposed of 
on the second question.

//. J. Scott, K.C., for the respondent.
Idington, J.:—The question raised herein is whether or not 

respondent, which is a telephone company incorporated under and 
by virtue of the Ontario Companies Act, has, under the circum­
stances I am about to refer to, the right to maintain on the public 
highways of appellant, which is a municipal corporation, poles and 
wires and ducts against the will of appellant’s council.

It may conduce to clarity of thought on the subject to appre­
ciate correctly the limits of power, right, and jurisdiction which 
these corporate bodies respectively had, or have, in the premises in 
question.

The respondent is a legal entity which only has the capacity 
given it by its charter and so far only as that is effective by virtue 
of the said Companies Act.

That charter only professes to give it the corporate capacity
To carry on within the District of Nipissing the general business of a 

telephone company and for that purpose to construct, erect, maintain and 
operate a line or lines of telephone along the sides of or across or under any 
public liighways, roads, streets, bridges, waters, watercourses or other places, 
subject, however, to the consent to be first had and obtained, and to the con­
trol of the municipal councils having jurisdiction in the municipalities in which 
the company’s Unes may be constructed and operated, and to such terms for 
such times and at such rates and charges as by such councils shall be granted, 
limited and fixed for such purposes, respectively.

The exercise of such powers as it may thus acquire is subjected 
to the limitations contained in a long proviso following this defini­
tion of capacity, expressed in distinctly separate paragraphs 
enumerated from (a) to (k).

Many of them are express limitations on the jurisdiction of the 
municipal corporations which may be concerned and designed to 
protect the public against the possibilities of neglect by municipal 
authority or aggressive acts of respondent impairing the rights of 
others.

It is to be observed that all the respondent can acquire is by the 
above quoted definition of its capacity expressly subject
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to the consent to be first had and obtained, and to the control of the municipal 
councils having jurisdiction . . . and to such terms for such times and 
at such rates ... as by such councils shall be granted.

It does not always happen that the legislature is so cautiously 
and properly restrictive relative to what a municipal council can 
do us has been thus pressed. Its acts here in question should be 
interpreted ami construed consistently therewith.

Now let us turn to the powers of the municipality and see how 
far its council could go in disregard of the rights of those coming 
after it.

The title in and to the road allowance for a public highway may 
be, and generally is, technically vested in the municipal corpora- 
tion, whose council has jurisdiction over it. Rut the jurisdiction 
of its council over that property is limited to discharging the 
duties relative to its maintenance and use as such, and it has no 
more power to grant concessions such as now in question to any 
one, than any man on the street has save so far as expressly 
conferred by statute.

As to its powers in that regard we arc referred in argument to 
the provision in the Municipal Act, 3 Edw. VII. c. 19, s. 559 (4), 
enabling the council to pass by-laws:—

(4) For regulating the erection and maintenance of electric light, tele­
graph and telephone poles and wires within their limits.

And to the amendment of that by 0 Edw. VII. c. 34, which amended 
it by substituting the following:—

(4) For permitting and regulating the erection and maintenance of 
electric light, power, telegraph and telephone poles and wires upon the high­
ways or elsewhere within the limits of the municipality.

These are simply general powers under the caption of Highways 
and Bridges to pass generttl by-laws, rcpealable when the council 
chooses, relative thereto and, htesides the fact that no such by-law 
of appellant is in evidence, give res|>ondent nothing more than in 
substance is conferred— by sub-s. 3 of same section, on cabmen to 
occupy certain stands on the street.

Can any one pretend that because a certain stand has been so 
allotted as therein provided, a cabman acquires thereby a right in 
perpetuity to stay at or on that same stand no matter what change 
of circumstances or by-law?

All that the amendment does relative to our present inquiry 
is to insert the word “permitting” which was rather stupidly 
omitted from the first of those enactments.
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They furnish, however, incidentally, a very good illustration 
of how little importance is to be attached to the mere power of 
permission without anything more l>eing given.

Section 331 of same Act is in truth the only one the respondent 
can rely upon and that is as follows:—

331. (1) The council of every city, town and village may pass by-laws 
granting from time to time to any telephone company upon such terms and 
conditions as may lx* thought expedient the exclusive right within the munici­
pality for a period not exceeding five years at any one time to use streets and 
lanes in the municipality Tor the purpose of placing in, upon, over or under 
the same poles, ducts and wires for the purpose of carrying on a telephone 
business and may on behalf of the municipal corporation enter into agree­
ments with any such company not to give to any other company or person 
for such period any license or permission to use such streets or lanes for any 
such purpose; but no such by-law shall be passed nor shall any such agree­
ment be entered into without the assent of two-thirds of the members of the 
council (if the municipality being present and voting therefor.

I foil to find in this election any warrant for the claim that a 
perpetual franchise1 could lx* grunted by the municipality even if it 
desired. Nothing but un exclusive franchise and that for a limited 
time is countenanced in a single syllable of this section and, prop­
erly so, those who stop to think will say.

The implication in the proposition put forward that there is 
such a power seems to me, 1 submit wifh due respect, Ixmlering 
u]x>n the absurd, if not quite beyond.

The grant may lx^ “from tin e to time" but it must be exclusive. 
ri lie municipality cannot, as a matter of public convenience, grant 
more than one company rights to encumber and endanger the 
public highway, and the terms thereof must be so well considered 
and approved of, that two-thirds of the memlx>rs of the council 
must approve.

The enactment of the provision therein specifically enabling 
the council to assure the successful applicant for the grant that no 
other shall be granted indicates how limited the legislature decn ed 
the contracting powers of the council relative to such a subject 
matter had been.

And it can only be for a term of 5 years that it can be granted 
The only right, otherwise given, is pursuant to another provision 
to give private parties a personal convenience, if desirable for their 
business reasons, and not detrimental to the public.

The assumption that the enactment in above quoted section 
was ever contemplated as giving powers to grant concurrent fran-
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chines to more than one public company is fraught with such evil 
consequences that it can only be reached, I submit, by a disregard 
of the future possibilities of a growing town and an overlooking of 
the nature of the subject matter so involved.

The business is of a nature that, from every jK)int of view, must 
involve a crossing of streets, by the works to carry it on, even if the 
cumbering of the public highway with poles or other appliances 
could be avoided, prudence, therefore, palpably dictates that the 
like appliances should not be multiplied.

The legislature, no doubt, had that in view and conferred no 
other power than the granting of one such concession at a time. It 
is not a kind of interference with public right to use the highway 
which we should try to spell out from |M>ssible constructions of the 
language used. It is a jurisdiction given to be used within the most 
restricted meaning possible t hat will effectuate the obvious purpose 
had in view in the same manner as every private act invading 
public rights is construed.

I submit there is no such plain and express language conferring 
the jurisdiction alleged to have been exercised as would have 
entitled the council of the appellant to have granted a perpetual 
franchise.

Nor do I think the council ever so intended by the agreement 
in question. To read the first clause of that standing alone as 
governing the whole instrument is not the way to interpret such a 
document.

It must be governed by the same restrictive canon of construc­
tion as relative to private Acts.

Head as a whole, and as amended by the later agreement if we 
have regard to the scope; and purjxjso of the business in hand, can 
there be a doubt as to the intention of the council?

And as to the particularistic criticism of the amendment 
indicating a longer term than 5 years to which to apply the opera­
tion of the amendment, surely there was within the view of all 
concerned the possibility, nay, probability, of a satisfactory service 
leading to a continuation of business relations between these parties 
on the same terms as then reached.

On any other supposition we arc driven to say that the first 
clause alone of the whole agreement was to stand when all else in 
it had become null and void and the respondent had a free hand
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unrestricted by the necessity of observing obligations important 
to the appellant , to have duly observed by one serving the public.

In other words, the respondent was no longer to be a public 
servant, but a master of the public streets and possessed of a right 
of property therein which would debar the appellant from closing 
or widening or narrowing any of same unless upon such terms as the 
respondent should choose to dictate.

To test the construction contended for, and upheld below, 
suppose the agreement had consisted of nothing but clause 1, 
could it have been maintained ns within the power conferred 
by s. 331?

I cannot reach such a conclusion as to answer in the affirmative, 
and, therefore, think the appeal should lie allowed with costs 
throughout, and the judgment of the trial judge be restored.

Anglin, J.:—The plaintiff company sues for an injunction to 
restrain the defendant municipal corporation from removing poles 
and wires of the plaintiffs from its streets, the company having 
itself refused to do so. The trial judge dismissed the action, 
43 D.L.R. 724, 42 O.L.R. 385, holding that the only right of the 
company to maintain its poles and wires on the streets of the town 
was conferred by an agreement made in June, 1012, with the muni­
cipal corporation, that the power of the latter to enter into such 
an agreement existed only by virtue of s. 331 (1) of the Municipal 
Act of 1903 (3 Edw. VII. c. 19), and that under that section 
the right to operate as a monopoly for the period of five years could alone 
have been given.

In passing, I may observe that, notwithstanding the history of 
s. 331 (1) (see Biggar’s Municipal Manual, p. 345, note) and its 
collocation, I agree with what I conceive to have been Middleton. 
J.’s idea that it should lie regarded not as merely providing for an 
exception to the prohibition of s. 330, but as conferring a substan­
tive power to create a monopoly which a municipal council might 
possess even were s. 330 not in the Municipal Act. But I cannot 
accede to the view that s. 331 (1) is the only provision of that Act 
empowering a municipal council to authorize the use of its highways 
by a telephone company.

In the second appellate divisional court this judgment was 
reversed, 46 D.L.R. 477, 44 O.L.R. 366, the majority of the court 
(Mulock, C.J., Sutherland and Kelly, JJ.), holding that a muni-
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cipal corporation had power under s. 559 (4) of the Municipal Act, 
as enacted by 6 Edw. VII. c. 34, s. 20, irrevocably to authorize the 
use of its streets by a telephone company for the purpose of 
erecting and maintaining its poles and wires for an indefinite period 
or in perpetuity, although its power to confer an exclusive right 
was restricted by s. 331 (1) to a term of 5 years, and that upon the 
proper construction of the agreement in question such authoriza­
tion for an indefinite term or in perpetuity had lieen granted. 
Riddell and Latehford, JJ., dissented, holding that on the proper 
construction of the contract the authorization was limited to tfie 
5 year term for which the municipal corporation had agreed that 
the right of the company should l>e exclusive.

The Town of Cobalt is in the District of Nipissing. In June, 
1912, the plaintiff company hud already established telephone 
lines in the town. In that month an agreement was made between 
the company and the municipal corporation on the efficacy of 
which as an irrevocable consent or license to the exercise of its 
powers within the municipality it is now conceded that the right 
of the company to maintain its poles and wires on the streets of 
Cobalt solely depends. It thus 1 incomes unnecessary further to 
consider what the company had done in Cobalt prior to June, 1912, 
or the physical conditions then existing in regard to its jioles and 
wires on the streets of that town, on which, at an earlier stage of 
this case, the plaintiffs had partly rested their claim of right to 
continue to maintain them.

While two questions—the first one of construction of the agree­
ment of June, 1912, and the other one of the power of the muni­
cipality to make that agreement, if it should licar the construction 
put upon it by the plaintiff company—arc presented for our con­
sideration on this appeal. I have found it necessary to deal only 
with the second of these questions, which may lie stated as fol­
lows:—If, notwithstanding the negative provision of the seventh 
clause of the agreement limiting the exclusive rights of the company 
to a period of five years and other clauses relied upon as indicating 
the consent of the municipal corporation
to the company exercising its powers by constructing, maintaining and oper­
ating its lines of telephone upon, along, across, or under any highway, square 
or other public place within the limits of the town, etc.,

given by the first clause should lie likewise restricted in its opera-
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Aagiin, j. currently enacted, 1 agree with Middleton, J., that the Municipal
Franchises Act of 1912 (2 (ico. V. c. 42) does not apply to those 
companies.

The Telephone Companies Act of 1912 (2 Geo. V. c. 38) only 
came into force on July 1, of that year and, therefore, did not 
apply to the agreement of June 19, 1912.

The plaintiff company was incorporated in April, 1905, by 
letters patent issued under the Ontario Companies Act (R.S.O. 
1897, c. 191):—
to carry on within the District of Ni pissing the general business of a telephone 
company, and for that purpose to construct, erect, maintain and ojierate a 
line or lines of telephone along the sides of, or across, or under, any public 
highways, roads, streets, bridges, waters, water courses, or other places, sub­
ject, however, to the consent to be first had and obtained, and to the control 
of the municipal councils having jurisdiction in the municipalities in which 
the company’s lines may be constructed and operated, and to such terms, for 
such times and at such rates and charges as by such councils shall be granted, 
limited and fixed, for such purposes respectively.

Undvr s. 9 of that Act the lieutenant-governor in council was 
empowered to grant a charter of incorporation, 
for any of the purposes and objects to which the legislative authority of the 
Legislature of Ontario extends,
with certain immaterial exceptions. By s. 15 it w as enacted that 
the corporation so created
shall be invested with all the powers, privileges and immunities which arc 
incident to such corporation or are expressed or included in the letters patent 
and the Interpretation Act and which are necessary to carry into effect the 
intention and objects of the letters patent and such of the provisions of this 
Act as are applicable to the company.

At bar the case was discussed as if, apart from the effect of 
any municipal by-law or contract conferring powers or rights upon 
the company, c. 191 of the R.S.O., 1897, were the only legislation 
to \te taken account of in determining its status, capacity, powers 
and rights. No allusion was made, nor do I find any in the judg­
ments below or in the factums, to the legislation of 1907 repealing
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that Act and replacing it by a new Companies Act (7 Kdw. VII. 
e. 34) which, by s. 210 (c), is made applicable (except so far us 
otherw ise provided) inter alia
to every company incorporated under any 8|>ecial or general Act of the 
Legislature of the Province of Ontario.

By s. 211 (1) this statute enacts that:—
Any letters patent . . . made or granted with respect to any com­

pany, corporation or association within the scope of this Act under any enact­
ment hereby repealed shall continue in force as if it had been made or granted 
under this Act.

It would seem to follow that the plaintiff company cannot 
invoke s. 15 of c. 191 of the R.S.0.1897, of which 1 find no counter­
part in the Act of 1907, to support or justify the existence or exer­
cise of any powers or rights subsequent to the 1st of July, 1907.

On the other hand, Paît XII. of the Act of 1907, dealing with 
"companies operating municipal franchises and public utilities," 
is, by s. 154, confined in its oi>eration to "applications for incorpora­
tion" by such companies, and would, therefore, seem not to apply 
to a company like the plaintiff already incorporated, unless it 
should seek re-incorporation (s. 9) or (possibly) the grant of addi­
tional jx>wers by supplementary letters patent (s. 10). S. 3 of the 
Act of 1907 re-enacts s. 9 of the superseded statute of 1897, and its 
purview is unaffected by a subsequent formal amendment made by 
8 Edw. VII. c. 43, s. S. 17 is in part as follows:—

17. A company having share capital shall possess the following powers 
as incidental and ancillary to the powers set out in the letters patent or 
supplementary letters patent:—

({) To enter into any arrangements with any authorities, municipal, 
local or otherwise, that may seem conducive to the company’s objects, or 
any of them, and to obtain from any such authority any rights, privileges and 
concessions which the company may think it desirable to obtain, and to carry 
out, exercise and comply with any such arrangements, rights, privileges and 
concessions.

(i) To purchase, take on lease or in exchange, hire or otherwise acquire, 
any personal property and any rights or privileges which the company may 
think necessary or convenient for the purposes of its business and in par­
ticular any machinery, plant, stock-in-trade;

(q) To do all such other things as are incidental or conducive to the 
attainment of the above objects.

The corresponding provisions of the present law are to be 
found in the R.8.O. 1914, c. 178, s. 23 (1) clauses (f), (i) and (q.).

22—47 D.L.R.
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It may be probable that under the Act of 1907, letters patent 
in the terms of those granted to the plaintiff would not be issued, 
and it is not improbably the correct view that a company obliged 
to have recourse to clauses (f), (i) and (q) of that Act as the source 
of its powers and rights in that regard would jx>sse88 nothing more 
than a subjective capacity to receive from a municipal corporation 
such rights ujxm its highways as it should see fit, acting within its 
powers, to confer. Rut I incline strongly to the view that the 
opening paragraph of s. 17 has the effect of a legislative recognition 
of the existence of the powers which their letters patent purport to 
confer, if not in the case of companies incorporated under the Act 
of 1907, at all events in that of companies then in existence winch 
had been incorporated under any of the superseded Acts—inter 
alia c. 191 of the R.S.U. 1897. That recognition, I think, placed 
companies incorjiornted under the Act of 1897 in the san e position 
after 1907 with regard to the character and efficacy of the powers 
and rights which their letters patent purported to confer as if s. 15 
of that Act were still in force.

I am, with resixn-t, unable to appreciate the force of the con­
tention of counsel for the appellant that the powers and rights of a 
company incorporated as this company was under the Ontario 
Companies Act of 1897 in regard to the use and occupation of the 
streets of a municipality (apart from the effect of the Companies 
Act of 1907) differed from what they would be had it lieen incor­
porated by a private statute conferring the same rights and jtowers in 
identical language.

We are probably Ixiund, in deference to the authority of tin- 
judicial committee in Bonanza Creek Gold Mining Co. v. Hex, 
2ti D.L.R. 273, [1910] 1 A.C. 500, to hold that a company incor­
porated by letters patent under the Ontario Joint Stock Companies 
Act
purports to derive its existence from the act of the Sovereign (through his 
representative the lieutenant-governor) and not merely from the words of the 
regulating statute,
and therefore possesses
a status resembling that of a corporation at common law—a general capacity 
analogous to that of a natural person.
But—I speak with deference—it possesses, in addition, within the 
province whatever capacity, powers and rights, within its compe­
tence the legislature, having provided for the creation of the
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corporation by the lieutenant-governor in council, as its delegate, 
has seen fit by the tern s of the Companies Act itself to bestow 
u|>on it when so created; and it derives its existence, at least in 
part, from that statute under and pursuant to which the lieutenant- 
governor in council purported to act in creating it and in defining its 
purposes, I am, with respect, unable to read the facultative 
language of authorization of ss. 9 and 15 of the Ontario Companies 
Act of 1897 as amounting to nothing more than 
words . . . which merely restrict the east's in which such a grant, (i.e., of 
corporate existence) may be made
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by the lieutenant-governor in the exercise of the prerogative, 
26 D.L.R. 283, [1916] 1 AX', at p. 583. In lioth cases alike—that 
of such a company incorporated by letters patent issued under 
the Act of 1897 and that of the like company incorporated by 
special Act—the source of the power or right to use or occupy the 
highways is the legislature, the corporate body enjoying them 
being brought into existence in the one case through its delegate, 
the lieutenant-governor in council, and in the other by direct 
legislative action. In both alike, on the assumption that it is 
conferred in identical ternis, the exercise of the power or right is 
conditional on the consent of the municipal corporation being 
obtained—which, so far as the constating instrument of the 
company affects the matter, may lie given on such terms as the 
municipal corporation sees fit to impose—and remains subject to 
its control and regulation. Rut when and so far as that consent is 
effectively given the condition is satisfied and the power and right 
is then exercisable not by virtue of the consent, which merely 
removes a restriction that might not exist if unexpressed: City of 
Toronto v. Hell Telephone Co., [1905] AX'. 52, but see Sherbrooke 
Telephone Association v. Corporation of Sherbrooke, M.L.R. ü 
Q.B. 100; but by virtue of the authority of the legislature over 
public highways exerted on behalf of the company, British Columbia 
Electric R. Co. v. Stewart, 14 D.L.R. 8, [1913] A.C. 816, 824, 
16 ('an. Ry. Cas. 54.

If, on the other hand, the view should prevail that the effect 
of its incorporation, whether by letters patent issued under the 
( 'ompanies Act, or by special statute (the purpose and powers in 
either case l>eing formulated in the terms of the plaintiff company’s 
letters patent and of the Ontario ( ompanies Act of 1897 above
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set forth), is merely the endowment of the company with a quasi 
subjective capacity to acquire from those» in control of it rights and 
powers in regard to the use» of property vested in others, so thaï 
the exercise of such rights and powers when they are conferred 
upon it by those in control of the property on or over which they 
arc to lie enjoyed will not be ultra vires of the company or something 
to which any shareholder may object—for instance, to acquire from 
a municipal corporation the right to use and occupy highways 
under its control, so that the true source of the company’s rights 
and powers in that icspect is the act of the municipal council- 
w hat I am about to say as to limitations upon the consent, license, 
or permission to use its highways which a municipal council in 
Ontario may give to a telephone company will lose none of its force.

When the question liefore us is considered from the a select of 
the power of the municipality to permit or consent to the use of the 
public highways, it may well be that such a power w ould Ik» implied 
from a special Act of the legislature incorporating a company and 
granting to it powers similar to those here conferred in similar 
language, whereas the like implication would not arise upon the 
grant of letters patent of incorporation under the Companies Act 
couched in like terms. The lieutenant-governor in council is not 
by that Act made the delegate of the legislature to confer {lowers on 
municipal corporations. Any implication from a special Act 
incorporating a telephone company, however that power is therein 
conferred on a municipal corporation to license the use of its high­
ways by the company, would, in my opinion, be subject to such 
restrictions as aie imposed by ss. 330 and 331 (1) of the Municipal 
Act.

But if the charter of the plaintiff company did not impliedh 
authorize the Corporation of the Town of Cobalt to give the 
requisite consent to the exercise of its powers by the plaintiff 
company within that municipality, s. 559 (4) of the Municipal Act. 
in my opinion, clearly did so, subject, however, to such limitation." 
as were imposed by ss. 330 and 331 (1) of the same Act.

S. 559 (4) (as enacted by 8 Edw. VII., c. 34, s. 20) and ss. 330 
and 331 (1) of the Municipal Act of 1903 (3 Edw. VII., c. 19) are 
as follows:—

559. By-laws may be passed by the councils of the municipalities and 
for the purposes in this section respectively mentioned, that is to say
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(4) For permitting and regulating the erection and maintenance of 
electric light, power, telegraph and telephone poles und wires u|ton the liigh- 
ways or elsewhere within the limits of the municipality.

330. Subject to the provisions of secs. 331 ami 332 of this Act no council 
shall have the power to give any person an exclusive right of exercising within 
the municipality any trade or calling or to impose a special tax on any |M*rson 
exercising the same or to require a license to !>e taken for exercising the same 
unless authorized or required by statute, so to do, but the council may direct 
a fee not exceeding II to be paid to the pro|x*r officer for a certificate of com­
pliance with any regulations in regard to such trade or calling.

331 (1). The council of every city, town or village may pass by-laws 
granting from time to time to any telephone company upon such terms and 
conditions as may be thought ex|iedient the exclusive right within the munici­
pality for a period not exceeding five years at any one time to use streets and 
Lines in the municipality for the puritosc of placing in, upon, over or under 
the same poles, ducts and wires for the purisme of carrying on a telephone 
business and may, on behalf of the municipal eorjKiration, enter into agree­
ments with any such conqiany not to give to any other conqiany or |>erson 
for such period any license or iiennission to use such streets or lanes for any 
such purpose; but no such by-law shall be passed nor shall any such agree­
ment be entered into without the assent of two-thirds of the meml>crs of the 
council of the municipality being present and voting therefor.

Ss. 331 (1) and 559 (4) Iting both fount! in the game statute 
trust, if possible, !>e harmonized. So far as they may conflict, 
s. 331 (1) dealing with the sixmïuI subject of user of highways by 
telephone companies must prevail over s. 559 (4), which has to do 
with the more general subject of the erection and maintenance by 
electric light, power, telegraph and telephone companies of ixilos 
and wires, whether on highways or elsewhere within the limits of 
the municipality. Whatever restriction or limitation may be neces­
sary to give full effect to s. 331 (1) must lx> placed on s. 559 (4).

For the purjxMts of this appeal I shall assume that, were it not 
for the effect of ss. 330 and 331 (1), the defendant municipal 
conx>ration n ight, under s. 559 (4), have permitted or licensed a 
telephone company to erect and maintain its jxdes and wires u|xm 
highways within the municipality for an indefinite term without 
IMiwcr of revocation. Whether that has in fact been attempted in 
the present instance is, of course, another question. Hut I am, 
with respect, of the opinion that ss. 330 and 331 (1) impliedly 
precluded the giving of such a consent or the granting of such an 
inevitable permit or license to It effective for more than a term of 
five years. It was, in my opinion, incompetent for the municipal 
council to do any act which would have the effect directly or 
indirectly either of creating a monopoly prohibited by s. 330,
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or divesting itself of, or curtailing the free exercise of, the power 
conferred on it by s. 331 (1) of providing, by by-laws to be passai 
from time to time, for an exclusive right of user of its streets for the 
purpose of carrying on a telephone business during a period of 
5 years being vested in some one telephone company.

A municipal corporation cannot validly contract not to use 
discretionary powers committed to it for the public good. Ayr 
Harbour Trustees v. Oswald (1883), 8 App. Cas. 023, at 034, per 
Lord Blackburn ; Staffordshire, etc., Canal Co. v. Birmingham 
Canal (1800), L.R. 1 ILL. 254, at 208, 278-9; Brice on Ultra Vires 
(3rd cd.), p. 111. Dillon on Municipal Corporations (1911). 
par. 245; Town of Eastview v. li.C. Episc. Corporation of Ottawa 
(1918), 47 D.L.R. 47, 15 O.W.N. 211, 212; 44 O.L.R. 284. This 
case does not fall within the line of exceptions to or qualifications 
on this salutary rule indicated in Stourdiffe Estates Co. v. Corpor­
ation of Bournemouth, [1910] 2 Ch. 12. The municipal corporation 
in the exercise of its control over streets is a trustee for the public. 
It can sanction or license the exercise of rights which derogate from 
the public right of user of the highways only in so far as it is given 
legislative authority to do so.

The necessary effect of granting for an indefinite period- a 
period which might, therefore, endure throughout the existence of 
the license—an irrevocable license or permit to use* the streets of the 
municipality for the purpose of earn ing on a telephone business 
would lie to preclude the municipal council from granting to any 
other company at any future time such an exclusive right as s. 331 
(1) contemplates it may grant “/row time to timeThe continued 
exercise of such a license is incompatible with the creation of such 
an exclusive right. In Hull Electric Co. v. Ottawa Electric Co.. 
[1902] A.C. 237, cited at bar, the license of the respondent was 
revocable.

Having regard to the practical necessity for a single telephone 
system in a municipality owing to the manifest and manifold 
disadvantages and inconveniences of duplication, the granting of 
such an irrevocable license for an indefinite term would, in effect, 
l)e tantamount to the conferring of an exclusive right of equally 
indefinite duration upon the licensee. The legislature certainly 
did not contemplate that a municipality should lie enabled, how­
ever indirectly, to tie itself up to one company as a donee of an
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exclusive right of indefinite duration. Its doing so would alike be 
contrary to the spirit, if not to the letter, of the prohibition of 
s. 330 and would set at naught the limitation imposed by s. 331 (1).

Upon the grounds that the granting of an irrevocable consent 
or a license or permit of indefinite duration, such as it had licen 
held the respondent company obtained, would involve the muni­
cipal corporation divesting itself of the discretionary power con­
ferred by s. 331 (1), which it was the manifest policy of the legis­
lature that it should retain in order to lie in a position to exercise it 
from time to time in the interests of the municipality, and would, in 
effect, operate as an evasion, if not a direct violation, of s. 330, 
I am of the opinion that such a consent, license or permit, if the 
agreement here in question purported to grant it, would lie ultra 
mes and therefore void.

I would, accordingly, allow this appeal with costs here and in 
the appellate division and would restore the judgment of the trial 
ju<lge.

Brodeur, J.:—Without expressing any view on the power of a 
municipal corporation to make a perpetual grant to a telephone 
company I am of opinion that in this particular case the contract 
passed l>etween the appellant and the respondent would not 
authorize the res]>on<lent to claim a jierpetual franchise in the 
st roots of Cobalt.

The telephone company had no right to put its poles upon t he 
streets of the municipality without the consent of that municipality 
and on such terms for such times and at such rates and charges 
agreed upon with the municipal authorities. In this particular 
case, the time limit was 5 years and even during that time the 
privilege should be exclusive.

The contract was for that period of time only. The municipal 
corporation is now entitled, the 5 years having expired, to have the 
poles removed from the streets and the telephone company cannot 
claim a perpetual charter.

The appeal should be allowed with costs of tills court and of 
the court below and the respondent's action should be dismissed.

Miunavlt, J. :—The question involved in this appeal is whether 
the apjxdlant having, in 1912, made a contract with the respondent , 
whereby it consented to the latter exercising its powers by con­
structing, maintaining or operating its lines of telephone in the
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Town of Cobalt, and having agreed during the period of 5 years not 
to give to any other person, firm or company any license or per­
mission to use the highways, squares and public places of the tow n 
for the purpose of earn ing on a telephone business, the respondent 
has the right to maintain its lines and poles in the said town in­
definitely and in perpetuity.

It would, I must confess, require very cogent masons to make 
me think that the parties ever contemplated that by this contract 
the Town of Cobalt had granted to the respondent a perpetual 
right to use its streets and public places for the purposes of its 
business. And notwithstanding the negative form of clause 7 
preventing the town from granting to any other person or company 
during 5 years the right to use its highways, I would think, reading 
the contract as a whole, that it should be construed as having giv en 
to the respondent an exclusive right for 5 years to construct, 
maintain and operate its telephone lines, and that at the expiration 
of this tenu any right of the respondent to maintain its lines and 
l»oles in the public streets of the town came to an end unless a new 
agreen ent was made. 1 would not easily assume, in the absence of 
an express and clear covenant, that a perpetual right was granted, 
which would virtually deprive the town from exercising its full 
powers as to its streets and from making improvements or altera­
tions therein.

Rut, if I am wrong in this construction of the agreement, I am 
of the opinion that in view of the terms of ss. 330 and 331 of the 
Municipal Act of 1903 (3 Edw. VII. c. 19), fully discussed by my 
brother Anglin, the appellant could not grant a perpetual right to 
the respondent to construct and maintain its telephone lines and 
poles in the Town of Cobalt. Ilad the appellant granted such a 
right—and 1 think it has not—it would have abdicated its power to 
pass by-laws granting from time to time to any telephone company u|>on such 
terms and conditions as may be thought expedient, the exclusive right . . 
for a period not exceeding five years at any one time to use streets and lanes 
in the municipality for the purpose of carrying on a telephone business.

That such alxlication by a municipal corporation of its powers 
over and to its streets and highways would be contrary to law and 
against public policy does not seem to me ojien to doubt. Dubuc v. 
La Ville de Chicoutimi (1909), 37 Que. 8.C. 281. 
jfc If the consent contained in the first clause of the respondent s 
contract with the appellant l>e severable from the exclusive right
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conferred to the respondent, by the seventh clause, so that it would 
continue after the expiration of the exclusive period, 1 would think 
that it would amount to a mere license or permission which would 
l)e revocable at any time after the five years.

I would, therefore, allow the appeal with costs here and in the 
appellate division, and restore the judgment of the trial judge.

Masten, J. (ad hoc):—This is an appeal from the judgment 
of the appellate division of the Province of Ontario, declaring that 
the respondent has the right in perpetuity to maintain and operate 
on the streets of Cobalt its telephone system; and enjoining the 
apixilant corporation from interfering with such rights.

Concurring as I do in the result at which other members of the 
court have arrived, I think the appeal should be allowed and the 
judgment of the trial judge restored.

I base my conclusions on the view that the rights of the 
respondent company were acquired by agreement with the muni­
cipality of Cobalt and that such rights terminated cither on the 
expiry of the 5 year term mentioned in clause seven of the agree­
ment of June, 1912, or by an effective revocation by the appellant 
conxmition of any license granted under clause 1 of that agree­
ment—if such license continued in force after the expiry of the 5 
year tenu.

1 tliink that what is termed in popular language “the franchise” 
granted by the agreement is to be defined in legal phraseology as a 
license coupled with an interest and the duration of such license, 
that is to say whether it was terminable or existed in perpetuity, 
is to be ascertained by an investigation of the intention of the 
parties and of their powers.

No express stipulation is made in the written agreement with 
regard to the continuance of the license after the expiry of 5 years 
of exclusive enjoyment and consequently the intention of the 
parties as to its duration falls to be ascertained by a general 
consideration of all the tenns of the agreement, the surrounding 
circumstances, the capacity of the parties and by an application of 
the principle that a grant in derogation of a public right is in case 
of doubt to be construed in favour of the public and against the 
licensee. I agree with the view expressed by Riddell, J., in the 
eburt below, that clause 9 of the agreement (sec note “A” below) 
indicates that the parties intended an agreement for a certain
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term, that is a terminable agreement, not an agreement in 
perpetuity.

Note A.—Clause 9 above referred to is as follows :—
That the said company shall not, during the term of said franchise, charge 

more than forty dollars per year for a business wall telephone and twenty 
dollars per year for a private wall telephone to said municipality.

1 also think that there is great force in the argument of the 
appellant eorjxiration as stated in their factum in these words:— 
that the letters patent shew clearly that a consent once given is not an end 
of the matter particularly where, as here, no consent whatever was given 
before the lines were constructed. The first action by the town that is 
claimed to amount to a consent occurred in 1912. By the letters patent, the 
consent of the municipal council was a condition precedent and they also 
provide for “control” by the municipality after consent is given. It could 
also impose and fix “terms, times, rates and charges,” at any time after 
granting consent. Assuming, therefore, that the town consented to the 
respondent using its streets and originally imposed no limitation as to time 
and fixed no terms and rates, it could at a subsequent date limit the time 
and impose and fix terms and rates. Until the company fixed a time in a 
binding way its hands were free. The letters patent so provided.

For the terms of the charter see Note B. :—
Note B—To carry on within the District of Nipissing the general busi­

ness of a telephone company and for that purpose to erect, construct, main­
tain and operate a line or lines of telephone along the sides of or across or 
under any public highways, roads, streets, bridges, waters, watercourses or 
other places subject, however, to the consent to be first had and obtained, and 
to the control of the municipal councils having jurisdiction in the municipali­
ties in which the company's lines may be constructed and operated and to 
such terms for such times and at such rates and charges as by such councils 
shall be granted, limited and fixed for such purposes resjiectively.

With respect to the surrounding circumstances, I note that in 
June, 1912, the resjxmdent company had for some years been 
occupying the streets of the appellant corporation with their poles 
and wires. No consent had txxm given to such occupation and 
claim had lieen frequently put forward on liehalf of the appellant 
corporation that the respondent company were trespassers. I 
think that clause 1 of the agreement was intended to operate as a 
fulfilment of the requirement of the charter as to municipal 
consent and an elimination of the claim which had theretofore been 
put forward that the respondent company had been or were then 
trespassers. Having thus cleared the ground, the next step taken 
by the parties was to provide by the combined operation of clauses 
1 and 7 for an exclusive franchise definitely granted for a period of 
5 years. It is possible that at the expiry of the 5 years of exclusive
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franchise the situation as contemplated by the parties was that the 
respondent company should still lie in occupation of the streets, 
not as trespassers, but as licensee's under the provisions of clause 1. 
In other words, that clause 1 remained in effect notwithstanding 
the expiry of the exclusive franchise' granted for the first 5 years, 
but in that event I think that the right of the appellant corjxnation 
to fix the time of the duration of the lice'nse' came into o|X‘ration 
and enables! it to effect a revocation, which it had elone.

With respect to the capacity and power of the apjx'llant cor­
poration, 1 observe, without attempting to reach any pemitive 
conclusion, that it is manifest from the course of judicial decision 
in this case' that grave doubts exist regarding the extent of the 
powers conferred on the municipality by the Municipal Act. In 
ascertaining the intention of the parties respecting the duration of 
the franchise the presumption is that the appellant corporation 
intended to act within the powers which it clearly possessed and 
n<it that it intended to assume ixnvers the light to which was at 
least doubtful.

Lastly, if doubt remain notwithstanding the consideration to 
which I have adverted, such doubt is to l>e resolved in favour of 
the public right and against the res|x>ndent company.

I think that the principle of construction enunciated by Lord 
Stowell in The liebeckah (1799), 1 Ch. Rob. 227, at 230, applies 
to this case.

All grants of the Crown are to be strictly construed against the grantee, 
contrary to the usual |x»licy of the law in the consideration of grants; and 
ujxm this just ground that the prerogatives and rights and emoluments of 
the Crown being conferred upon it for great purposes and for the public use, 
it shall not be intended that such prerogatives, rights and emoluments arc 
diminished by any grant, beyond what such grant by necessary and unavoid­
able construction shall take away.

I think that the principle so stated applies to a license granted 
by a municipal corporation whereby the rights of the public in a 
highway arc diminished. The principle was so applied by the 
Supreme Court of the United States in Knoxville v. Knoxville 
(1906), 200 U.S.R. 22, where Harlan, J., in delivering the judgment 
of the court, after referring to the various cases where the alxwe 
principle had been applied, said (p. 34) :—

It is true that the cases to which we have referred involved in the main 
the construction of legislative enactments. But the principles thev announce
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apply with full force to ordinances and contracts by municipal corporations 
in respect of matters that concern the public. The authorities are all agreed 
that a municipal corporation, when exerting its functions for the general good, 
is not to be shorn of its powers by mere implication. If by contract or other­
wise it may, in particular circumstances, restrict the exercise of its public 
powers, the intention to do so must be manifested by words so clear as not to 
admit of two different or inconsistent meanings.

The sail e view was maintained in lilair v. City of ('hiengo 
(1900), 201 U.K.R. 400.

This conclusion renders it unnecessary for me to consider the 
capacity or powers of the appellant corporation or of the resixmdent 
company, but in view of the discussion that has taken place in the 
courts below respecting the effect of the Companies Act and the 
letters patent incorporating the respondent company, I ought, 
perhaps, to add one word.

It seems to me that when the agreement of June, 1912, was made 
the respondent company was governed by the Companies Act of 
1907 us amended in 1908 and 1910. In support of that view 1 
refer to ss. 210 (c) and 211 (1) of the Companies Act of 1907. 
I agree with the view that the ultimate source from which the 
powers of a company are derived is the legislature and in certain 
cases the Crown (Bonanza Creek Gold Mitring Co. v. Hex, 20 D.L.R. 
273). 1 also agree that the legislature can clothe the company with 
rights as well as with pow ers and that in so doing it can act either 
directly or by delegating to the govemor-in-council the necessary 
authority. I fail, however, to find in the provisions of the Com­
panies Act of 1907, as amended in 1908 and 1910, any warrant for 
holding that there has been delegated by the legislature to the 
lieutenant-governor in council power to confer on a company 
objective rights as distinguished from subjective powers, or that 
this company was invested with such rights in 1912. I think that 
the “pith and marrow” of the Companies Act of 1907 is the 
incorporation of a company—the designation of its pow ers and the 
definition of the mutual rights of its shareholders inter se. In other 
words, the authority conferred upon the govemor-in-council is, in 
my opinion, merely to bring into existence the entity known as the 
company and to endow it with certain powers, but I tliink the Act 
gives to the govemor-in-council no authority as against other 
subjects of His Majesty to confer on the company so created 
objective rights of the kind here in question.
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Dealing concretely with the facts of this case, I think that no 
actual immediate right to occupy the streets of Cobalt was, or 
could be, conferred on the respondent company through the 
provisions of the Companies Acts under which it was constituted, 
but that any such right must have been acquired from the appel­
lant corporation. I agree on this point with the views expressed 
by the trial judge ami by Kelly, J., in the courts below.

The appeal should lie allowed and the judgment of the trial 
judge restored. Appeal allowed.

THE KING v. FLEMMING.
New Brunswick Supreme Court, Ap/tcal Division, Hazen, C.J., McKeown, 

C.J.K.B.Ü., und Chandler, J. June 6, 1919.

PLKADINQ (§ II D—185)—MATTERS OF EVIDENCE NOT TO BE PLEADED— 
Action against former Premier—Allegation that he acted 
AS AGENT FOR IIlb MAJESTY—SUFFICIENCY OF.

Under the presen y stem of pleading in New Brunswick, it is not 
necessary to allege .tiers which tire strictly matters uf evidence. In 
an action against a f< ..ier Premier of the province, for corruptly receiving 
a secret commission while Premier, and in receipt of a salary from His 
Majesty and acting as agent for His Majesty—it is sufficient to allege 
that the defendant acted as agent for ifis Majesty, and that as such 
agent he received such secret commission; it is not necessary to set out 
that he was agent of llis Majesty. Held that the allegations in the 
statement of claim set out in the judgment were sufficient.

Application by defendant to dismiss the action brought by the 
plaintiff on a point of law, on the ground that the statement of 
claim does not set forth a good cause of action.

A. B. Connell, K.C., M. Ci. Teed, K.C. for defendant; IV. P. 
Jones, K.C., and P. J. Hughes, contra.

The judgment of the court was delivered by 
( handler, J.:—In this case objection has been taken by the 

defendant under O. 25, r. 2, to the statement of claim in the action, 
on the ground that it does not set forth a good cause of action, 
other than the cause of action set out in par. 29 of the statement 
of claim, in which the plaintiff claims for money had and received.

In my view, the statement of claim does set out two causes of 
action other than that set out in par. 29, namely, the cause of 
action set out in paras. 23-24-25 and 26, and the cause of action set 
out in par. 28 of the statement of claim.

These paragraphs are as follows:—
23. The defendant while Premier of the said province was in receipt of 

a salary from His Majesty in right of the said province, and while such Pre-
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mier in the year 1912 acted ae agent for His Majesty to arrange for the appoint 
ment of a trustee under the provisions of the said trust mortgage.

24. The defendant as such agent in the year 1912 arranged for the appoint­
ment of the said trust company as such trustee and in effecting such arrange­
ment secretly and corruptly received for himself from the said trust company 
a certain sum of money as commission on the proceeds of the said debenture 
stock which was deposited with the said trust company under the provisions 
of the said trust mortgage.

25. The amount of the said commission is unknown to the plaintiff, but 
the plaintiff alleges that it was the sum of $9,600.

26. The defendant did not account for or pay over to the plaintiff th * 
said sum so received by him from the said trust company, or any part thereof.

28. The defendant while Premier of the said province was in receipt of 
a salary from His Majesty in right of the said province and while such Premier 
in the years 1911 and 1912 acted as agent for His Majesty to negotiate terms 
and arrange with the 8t. John and Quebec R. Co. for the making of a con­
tract between His Majesty in right of the said province and the said railway 
company. The defendant as such agent in the years 1911 and 1912 did 
negotiate terms and arrange with the said railway company for the making 
of the said contract and in negotiating such terms and in arranging for the 
making of the said contract secretly and corruptly received for himself from 
Arthur R. Gould, then president of the said railway company, a certain sum 
of money as commission. The amount of such commission is unknown to 
the plaintiff, but the plaintiff alleges that it was the sum of one hundred 
thousand dollars ($100,000). The defendant did not account for or pay over 
to the plaintiff the said sum so received by Ixim from the said Arthur R. Gould 
or any part thereof, but has refused to do so.

Under our present system of pleading it is not necessary, in 
my view, to allege matters which are strictly matters of evidence, 
nor is it necessary for the plaintiff to set out how the defendant 
is or was agent for His Majesty with any greater particularity 
than appears in the paragraphs of the statement of claim quoted, 
but it is sufficient to allege that the defendant acted as agent for 
His Majesty as in said paragraphs stated, and that as such agent 
he received a secret commission as in the said paragraphs alleged

See Odgers on Pleading, 7th ed., at p. 106:—
Facts should be alleged as facts. It is not necessary to state in the 

pleadings circumstances which merely tend to prove the truth of the facts 
already alleged.

See also Bullen and Leake, 7th ed., at p. 56, giving a form 
of a claim against an agent for a secret commisssion.

Paragraphs 1 to 22 of the statement of claim, while in my view 
redundant and largely unnecessary, may be considered as setting 
out matters of inducement leading up to the statement of the 
causes of action set out in the remaining paragraphs of the state­
ment of claim.
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I do not think that it is necessary to consiv or deal with the 
provisions of c. 42 of the Acts of Assembly for the year 1918, upon 
which so much time was expended on the argument of this matter 
to any great extent, as, in my opinion, nothing arises with respect 
to this legislation so far as the objection taken by the defendant 
to the statement of claim is concerned.

I do not think that the provisions of s. 2 of c. 42, 1918, set out 
or give a cause of action against any one, nor do 1 consider that 
any action could be maintained against the defendant , or any one 
else for that matter, based simply upon the provisions of s. 2. 
Ss. 20, 21 and 22 of the statement of claim are apparently based 
upon the provisions of s. 2 of c. 42, but in my view it is not open 
to the plaintiff to invoke the provisions of this section in order to 
establish or aid in establisliing a cause of action against the de­
fendant.

There are, in my opinion, 3 several causes of action properly 
pleaded in the statement of claim and there being two causes of 
action set forth in addition to that contained in par. 29, as to 
which no question is raised, 1 think the objection taken by the 
defendant to the sufficiency of the statement of claim as a pleading 
should be overruled.

On an application such as that made in this case, all allegations 
of fact set out in the statement of claim are, for the purposes of the 
application, admitted to be true, and I think it is sufficiently 
alleged in the statement of claim, that the defendant was and 
acted as an agent of the Crown, in connection with the matters 
mentioned in the statement of claim.

There is another question which was much discussed during 
the argument in this matter, in connection with the allegation in 
the statement of claim, that the defendant w as the Premier of the 
Province of New Brunswick, when the transactions referred to 
took place, and as such was agent of His Majesty the King. The 
defendant contended on the argument, that no agency is con­
stituted by the occupancy of the position of Premier, and with 
this contention I agree. As stated by Alexander C. Kwald in an 
article in vol. 16 of the Encyclopedia Britannica, the Premier is 
the head of the Government.

Like the cabinet council, the Prime Minister is unknown to the law and 
the constitution, for legally and according to the fictions of the constitution,
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N. B. no one privy councillor has as such, any superiority over another, yet prac-
ÿ" c tically the Premier is the pivot on wliich the whole administration turns. He
J__! is the medium of intercourse between the cabinet and the sovereign; he hay

The Kino to be cognizant of all matters of real importance that take place in the differ­
ent departments so as to exercise a controlling influence in the cabinet; he in 
virtually responsible for the disposal of the entire patronage of the Crown;Flemming.

Chandler, J. he selects his colleagues and by his resignation of office dissolves the ministry
Yet though entrusted with tliis power and wielding an almost absolute author­
ity, he is in theory but the equal of the colleague he appoints, and whose 
opposition he can silence by the threat of dissolution.

If the plaintiff, in the statement of claim in this action, relied 
only upon the allegation that the defendant was the Premier of 
the province in order to establish agency on the part of the defend­
ant, I do not think the statement of claim would be sufficient 
But the plaintiff goes much further than this. He sets out not 
only that the defendant was Premier, but he says that while he was 
Premier, he acted as agent for His Majesty for the appointment 
of a trustee and also as such agent arranged for the appoint .mein 
of the trust company as such agent, etc.

As stated above, I think that these allegations of agency are 
sufficient as a matter of pleading and I do not think tluit it affects 
the matter in any way to say that the defendant was Premier 
when the transactions referred to took place.

On the present application the court is not concerned with 
the mode in which the allegations contained in the statement of 
claim must be proved, nor with the evidence to be adduced for 
that purpose. A pplication refused.

TORONTO GENERAL HOSPITAL TRUSTEES v. SABISTON.
Ontario Suprt ** ' ' ” ' r‘‘ ‘ »* - -»•.* ^ 7tC.P., Britton,

ONT.
t - .................. .......... T
nxaacu ana nmenjora, jj. apru zo, un».s. c.

Landlord and tenant (§ II C—24)—Renewable lease—Salary to ut 
fixed—Election of tenant—Occupation after end of Term-
Liability FOR REASONABLE RENT.

A tenant under a lease renewable at his option at a rental to be fixed 
by arbitrators before the end of the term , who remains in the use and 
oceujiation of the premises whilst the arbitration proceedings and his 
election are pending, and then elects to refuse the renewal term is liable 
for a reasonable sum for such use and occu|Mition.

Statement. Appeal by defendant from the judgment of Middleton, J.,
reversing the finding of the official referee in an action for rental 
or for use and occupation of land. Affirmed.
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Reasons for the report were given by the Referee as follows 
(in part) :—

The defendant is the successor in title to a ground-lease from 
the plaintiffs to Mary Medcalfe. The ground lease is dated the 
16th October, 1893. The term of the lease is 21 years from the 
1st February, 1892, and the lease contains a covenant for renewal 
for a further term of 21 years at a rent to be fixed by arbitration.

It appeared tliat the ground-lessee and her successors in title 
built a numlier of houses on the Queen street and on the Ksplanadc 
frontages, and that the defendant was the owner thereof during 
and at the expiration of the lease. The land described in the lease 
and also the houses were very much depreciated in value by the 
construetion of the high level bridge over the Don, and an arbitra­
tion was proceeded with to determine the compensation therefor.

The plaintiffs and the defendant entered into an agreement, 
a short time iiefore the expiration of the term, to postpone proceed­
ings for the renewal of the lease, and the agreement, recited that 
it was advisable, in view of the arbitration lietwecn the plaintiffs 
and defendant and the Corporation of the City of Toronto in 
reference to the damage caused by the high level bridge, that the 
rent for the renewal term and all proceedings under the lease should 
be postponed until after the claim of the plaintiffs and defendant 
against the city corporation had lieen disposed of, and the right of 
the defendant to a renewal of the lease should not be impaired or 
affected by reason thereof. . . .

The arbitration took place, and an award was made. The 
defendant refused to sign or accept the renewal lease, anil . . , 
he thereby forfeited the houses and improvements built on the land.

The plaintiffs commenced this action on the 16th April, 1917, 
for recovery of possession of the land and premises, and for a 
declaration that the right, title, and interest of the defendant was 
forfeited. The plaintiffs, pursuant to Rule 127, delivered an 
amended statement of claim, in which they alleged that the lease 
had expired, and the defendant refused to accept a renewal, and 
claimed that the right of renewal was forever barred.

The defendant in his statement of defence disclaimed all 
estate, right, title, and interest in the lease or the renewal thereof.

The plaintiffs are, therefore, entitled to a judgment declaring 
that the defendant has forfeited the lease and the houses and
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improvements and any right to renewal of the lease, and to the 
costs of the action as far as it relates to tliis issue.

The plaintiffs also claim to recover the sum of <6,007 for use 
and occupation of the premises from the expiration of the original 
ground-lease until the refusal of the defendant to accept the new 
lease.

The real issue for trial is whether the plaintiffs have proved a 
contract by the defendant, express or implied, to pay for such use 
and occupation.

The defendant denies any obligation to pay for the use and 
occupation during the said interval.

The evidence established that the defendant was in possession 
of the property and collected a small amount for rent. He also 
claimed a sum for services rendered to the plaintiffs in connection 
with their arbitration with the city corporation.

On the argument, counsel for the defendant said that he would 
waive any taking of accounts between the plaintiffs and defendant, 
and would make no claim against the plaintiffs for sendees, if t he 
plaintiffs failed to prove an express or implied contract for the use 
and occupation during the course of the arbitration.

On the evidence, I must find that there was no express or 
implied contract, and I am of the opinion, and I find, that the 
relation of landlord and tenant ceased between the plaintiffs and 
the defendant at the expiration of the term of the original ground- 
lease, and that the relation was not continued after that date. 
A renewal of the lease for a further term of 21 years was in con­
templation between the plaintiffs and the defendant during the 
course of the arbitration, and I find that the defendant acted in 
good faith throughout the arbitration, and he refused to accept 
the renewal lease under the award of the arbitrators.

After giving the matter my best consideration, I am of the 
opinion and find that the plaintiffs are not entitled to recover for 
the alleged use and occupation of the premises during the said 
interval, and that the action for use and occupation under an 
implied contract fails. See Kumball v. Wright (1824), 1 C. & P. 
589; Winterbottom v. Ingham (1845), 7 Q.B. 611, 115 E.R. 620.

I therefore find in favour of the defendant on the issue of 
payment for use and occupation, and the defendant is entitled to 
the costs of this issue.
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The judgment of Middleton, J., is as follows ONT-
January 8, 1919. Middleton, J.:—Apical from the report of 8. C. 

an Official Referee, to whom the action was referred for trial, finding Tokonto
that tlie plaintiffs were not entitled to recover anything for rental Ceneeal

, . . , , Hospital
or for use and occupation of the lands m question from the 1st Tbcsteei

February, 1913, when the term granted by the original lease badibtok 
expired, and the 7th May, 1917, when the plaintiffs recovered 
possession under a judgment of this Court.

The lands in question were demised for 21 years from the 1st 
February, 1892, by a lease of the 10th October, 1893. The title of 
the lessee liecnme vested in the defendant.

The lease contained covenants entitling the lessee to a new and 
further lease for a further tenu of 21 years, at a rental to lie fixed 
by the award of three arbitrators, to lie made licfore the expiration 
of the term.

Arbitrators were duly appointed, hut an award was not made 
within the time limited, as proceedings against the Corporation of 
the City of Toronto to recover damages for injury caused to the 
lands by the high level bridge across the Don were pending, and 
it was agreed by a formal document that the arbitration should 
stand till these proceedings should lie ended, and the rights of the 
parties should not lx? prejudiced by this delay.

When the award was made, on the 30th Decemlier, 1910, the 
rental was increased from 3200 per annum to $1,400 per annum— 
the tenant in each case paying the taxes.

Sahiston thought this award excessive, and refused to pay.
Hence this action.

In the meantime the property had lxx'n n possession of sub­
tenants, and a statement has now lieen put in shewing that the 
defendant has received 82,248 rental, and hi,< mortgagee, the 
Toronto General Trusts Corporation, has collected $1,001.16, a 
total of $3,849.16, and taxes have Ixien allowed to I all into arrear 
to the amount of $2,658.51.

The Referee has dismissed with costs the claim of the plaintiffs, 
holding that they have no claim of any kind against the defendant, 
and that he may retain for his own use all that he has reeci ed.

Mr. Laidlaw does not admit the accuracy of these figures, and 
desires time to look into them, and I should readily grant this if I 
regarded them as being material.
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When there was an agreement for a lease at a rental to lie fixed 
8. C. by arbitration, in my view as soon as the rental was fixed the

Toronto defendant became liable to pay the fixed rental, and only ceased to 
Hospital ** *’a*)*e "hen the lease was forfeited: ll'oish v. Lonsdale ( 1 SSL1 
Trustees 21 Ch. D. 9.
8a BisTON. Mr- Gamble recognised the fact that the rental was fixed for

the whole 21 years, probably having in view that the property 
might increase in value during the term, and assented to any 
abatement from the plaintiffs’ strict right 1 might regard as fair.

Having this in ndnd, 1 give the plaintiffs judgment for $5,00(1, 
a sum considerably less than the rental and unpaid taxes— tliis sum 
to be taken to cover the costs of the action and appeal.

//. //. Deuart, K.C., for the appellant, contended that there was 
no liability, relying upon the two cases cited by the Referee.

Gamble, K.C., for the plaintiffs, respondents, was not culled 
upon.

The judgment of the Court was delivered by 
cTc'p’ Meredith, C.J.C.P. :—The defendant was tenant of the 

plaintiffs under a renewable lease, renewable at the option of the 
tenant, at a rent to be fixed by arbitration. The arbitration 
was had and the rent so fixed at $1,400 a year and taxes.

The defendant cleatcd to refuse the renewal tenu ; but had been 
in possession for over 4 years before the award was made and the 
election declared by him, and he and his mortgagees had received 
rents of the property in the meantime, nearly $4,000, and taxes 
to the amount of more than $2,500 were in arrear.

Middleton, J., awarded the plaintiffs $5,000.
From whichever point of view this case is looked upon, the 

plaintiffs are entitled to judgment against the defendant for, at 
the least, the sum which lias been awarded them. The defendant, 
having been in possession, and in receipt of the rents and profits, of 
the land whilst the arbitration proceedings and his election were 
pending, is, at the least, liable to the plaintiffs for a reasonable 
sum for such use and occupation. If really lie had no right to 
reject the new term at the time when he did so, and after all that 
had happened up to that time, he should pay the rent fixed by the 
award, $1,400, and taxes; but, if his rejection of it was right- and 
the plaintiffs seem to have acquiesced in it—then he should pay a 
reasonable sum, if not the full rent; and, according to some
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of the witnesses, that sum should be much more than the 
amount fixed by the arbitrators: one of the witnesses 
testified that it should l>c $2,400 a year and taxes. So 
that either way the amount of the judgment appealed against 
is less, rather than more, than it should have liccn. The 
eases referred to by the Referee were eases in which the plaintiff 
was not the owner of the land and failed because of that: they have 
no application to a ease such as this.

But Mr. Dewnrt relied mainly u|»on the testimony of the 
defendant that, in consideration of some services rendered by him 
to the plaintiffs in connection with a claim they had against the 
Corporation of the City of Toronto, he was to be given the renewal 
lease at a reduced rent. Assuming that to lx* proved, how cun it 
give any right to him in this act ion? It was to have l>cen a reduction 
of the rental for the term which he has rejected; and, if such a bar­
gain were ever made, the arbitration was unnecessary, the parties 
had agreed upon the rental; and, if an arbitration were had not­
withstanding such an agreement, the agreement should have been 
proved, and given effect, in the arbitration proceedings: but was 
not, nor was it in an npi»eal to this Court against the arbitrator's 
rulings (see lie Toronto (lateral Hospital Trustees anti Sabiston 
(1917), 33 D.L.H. 78, 38 O.L.R. 139). It is altogether too late, in 
any case, to raise it now for the first time with any hope of credit 
king given to the story, in the face of the explicit denial of it by 
the plaintiffs' agent with whom it is said to have lxx»n made, a 
denial testified to in the proceedings in the Referee's office.

TIuMtppeul must lx* dismissed. Appeal dismisstd.

FOSTER v. INTERNATIONAL TYPESETTING MACHINE Co.
Altnrta Supreme Court, .4/•/*Hate Division, Honey, C.J., Scott, Simmons

and McCarthy, JJ. June i>\ 1919.

Moktuaoes (I II B—40)—Conditional balk agreement—Failure to
REGISTER RENEWAL UNDER CONDITIONAL HALES ACT—SUBSEQUENT 
MORTGAGE DEBENTURE—PRIORITIES.

A publishing company purchased from the defendant in 1913 certain 
machinery under a conditional sale agreement—only a small |w>rtiou 
of the purchase price king paid at the time of purchase. In 1915 the 
same company received an advance from the plaintiffs, as security for 
winch they gave them what is described as a "first mortgage debenture" 
which specifically charged the assets of the company with payment of 
the amount and contained the words "but so that the company is not 
to be at liberty to create any mortgage or charge on its property ranking 
in priority to or pari passu with this debenture.”
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The defendant failed to register the renewal statement within the two 
years as required by the ordinance respecting Hire Receipts and Con­
ditional Sales (Con. (>rd: N.W. T., 1898, c. 44; see also amendment 
1916, Alta., c. 3, sec. 8). In an action to determine priorities between 
the parties, it was held that the purpose of the Act required a benevolent 
and broad meaning to be given to the term “mortgage/’ that the plaintiff- 
debenture fell within such term and was entitled to priority over tin- 
defendant’s agreement.

Appeal from Ives, J., in favour of the plaintiff», on an issue 
between the parties to determine priorities in respect to securities 
upon the probity of the Press Publishing Co. Affirmed.

A. Madeod Sinclair, for appellant; //. P. O. Sarary, K.C., for 
respondent.

The judgment of the court was delivered by 
Harvey, C.J.:—The Free Press Publishing Co. purchased 

from the defendant in 1913 under a conditional sale agreement 
certain machinery for the sum of $2,150, of which $400 was paid. 
In 1915, the san e company received an advance from the plaintiffs 
of $0,703.47 as security for which they gave them w hat is described 
as a “first mortgage debenture” which specifically charges tin- 
assets of the company with payment of the amount and contains 
the words “but so that the company is not to lie at liberty to 
create any mortgage or charge on its property ranking in priori! 
to or pari passu w ith tliis debenture.”

By c. 44, C.O. 1898, it is provided that a conditional sale 
agreement must be registered as therein provided and that in 
default the seller cannot set up any right of property or possession 
“as against any purchaser or mortgagee of or from the buyer or 
bailee of such goods in good faith for valuable consideration or as 
against judgments, executions or attachments against the pur­
chaser or bailee.”

by c. 3 of 1916, s. 8, it was provided that unless a renewal 
statement of the amount due were registered each 2 years, the 
condition of the agreement “should cease to have effect and the 
property or right of possession therein mentioned shall lie deemed 
to have passed to the purchaser or bailee.”

The defendant failed to register the renewal statement within 
the prescribed two years in 1918 and neglected to retake possession 
within the same period in consequence of which the plaintiffs 
claim to have acquired priority over it.

The defendant’s contention is that the absolute terms of the 
amendment cannot be given effect to, that it would never have
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been intended that for all purposes, e.g., as between the partii-s to 
the agreement, the legislature intended to put an end to the 
condition, and that it must mean simply as respects the person 
protected and benefited u]sin failure to register in the first instance 
and that the plaintiffs do not fall within any of tlie classes specified.

The plaintiffs on the contrary contend that it is to lie taken 
for what it says but that, in any event, they fall within the class 
specified as mortgagees.

The legislature amended tlie amendment at its last session a 
couple of months ago (c. 4 of 1919, s. 52) and it is clear that now, 
at least, it does not mean what either contends, for, while the 
failure to register in the first instance enures to the benefit of 
purchasers and mortgagees generally but only judgment or 
attaching creditors, the failure to renew is now declared to benefit 
the creditors without limitation but only sul>sc<|uent purchasers 
or mortgagees and in Hulbert v. Peterson (1905), 36 Can. S.C.R. 
324, it was held that that meant those sulisequcnt to the time 
when priority was lost by the failure to register. While the last 
amendment cannot be applied to the present case, it does shew 
that the legislature which must lie deemed to intend what the 
statute clearly says, may require to have ascrilied to it quite 
inconsistent intentions. If the tenus of the last amendment 
were in fart due to a failure to consider the terms of the original 
provisions, of course it will be quite simple at a later session to 
amend one or other so as to make them harmonize.

I'nder the present law, however, the most the defendant can 
argue is that the protection is to lie limited to the classes specified 
in the first section.

Assuming this contention to lie sound, 1 am of opinion that 
still the plaintiffs have the lienefit as mortgagees. The judge held 
that the debenture was not a mortgage within the Bills of Sales 
Ordinance and, therefore, did not require registration under that 
to preserve its priority. He relied on Johnston v. Wade (1908), 
17 O.L.R. 372, and the cases there cited. These authorities, and 
esjieciatly Re Standard Mfg. Co. (1891), 1 Ch. 627, do, in my opinion, 
establish that and the only question then is whether it is a mortgage 
within c. 44. There were some of the judges in the cases referred 
to who considered that a debenture was to be deemed a mortgage 
even for the purpose of imposing upon it the burden of registration
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him 1er such Acts as the Rills of Sales Ordinance, so there is certainly 
much to be said in favour of the view that it should be considered 
a mortgage for some purposes, especially for some purposes lx*ne- 
ficial to the holders. In British India Steam Navigation Co. v. 
Commissioners of Inland Be tenue (1881), 7 Q.R.D. 165, at 172, 
Lindlcy, J., says:—

Now, what the correct meaning of “debenture" is I do not know. I do 
not find anywhere any precise definition of it. We know that there are 
various kinds of instruments commonly called debentures. You may have 
mortgage debentures which are charges of some kind on pro|ierty. You may 
have debentures which are bonds.

Wharton’s Law lexicon says:—
A mortgage is the creation of an interest in property, defeasible uj»oii 

the condition of paying a given sum of money with interest thereon at a cer­
tain time.

For over 30 years a mortgage of land with us has not given 
any estate in the land to the mortgagee so there is quite clearly 
no reason why in this jurisdiction the term “mortgage” should 
necessarily import any thing more than a charge on property. 
Tltis document is called a mortgage debenture. It might as 
aptly have Ixen called a debenture mortgage. It charges the 
property and if it is not to lx <leemed a mortgage we would find 
from its terms that, while it would have priority over an ordinary 
mortgage given subsequent to it, and the latter would have 
priority as a mortgage over the defendant’s agreement, yet the 
latter would have priority over it.

It was held also in Johnston v. Wade, supra, that such a mort­
gage dclxnture has priority over subsequent judgments, yet such 
judgments would have priority over the defendant. Tlien Un­
clear puipose of the Act is to protect and benefit persons who 
advance money for or on the security of the goods. The plaintiffs 
come as completely within that class as if they had taken a mort­
gage in the ordinary form. The purjiose of the Act clearly require 
a benevolent and broad meaning to be given to the term “mort­
gage” and with such meaning the plaintiffs’ debenture falls within 
it and is entitled to priority over the defendant’s agreement.

I would, therefore, dismiss the appeal with costs.
Appeal dismissed.
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DIAMOND v. WESTERN REALTY Co.
Sujtrctne Court of Canada, lJarfctt, C.J., and Idington, Anglin, Brodeur 

and Mignault, JJ. February 17, 1919.

Vendor and purchaser (§ I D—28)—Purchase agreement—Failure to
PAY PURCHASE MONEY AS AGREED—ACCEPTANCE OF PART OF PUR­
CHASE MONEY FOR NEW TERM—NOTICE—INSUFFICIENCY OF.

A land purchase agreement contained provisions that if the purchaser 
did not sell 50 lots every six months from December 1st—half of every 
payment by the sub-purchaser being remitted to the vendor—the 
vendor could cancel the agreement, and the purchaser would he liable 
for the balance on any of his sales for which a deed was demanded. The 
purchaser during the first year and a half resold over ISO lots, but fell a 
few short of the required 50 in the hist six months of that period which 
expired May 31st., although he had sold an average of 50 lots |>er each 
six months.

After having entered on and made a few sales in the fourth six-monthly 
period, the purchaser on account of illness fell l>ehind and in July the 
vendors served him with notice under the clause to terminate the agree-

Hcld, that the notice served was too late to lie effective and in any 
event that the vendors had by accepting and crediting the purchaser 
with sales made during June, when the 4th six-monthly {leriod had been 
entered upon, elected in law to overlook the non-observance of the literal 
terms of the contract and could not in July rescind or terminate the 
agreement.

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario affirming the judgment at the trial by 
which the action was dismissed.

Cohen, for appellant ; A. C. McMaster, for respondents.
Davies, C.J. (dissenting):—This was an appeal from the 

judgment of the Appellate Division of ( hitario dismissing an ap|>enl 
from the judgment of the trial judge (Hritton, J.), which dismissed 
plaintiff's action and directed judgment to lie entered on defend­
ant ’s counterelaim for $400.

The only point upon which I entertained any doubt ns to the 
correctness of the judgment appealed from arose out of the con­
tention by counsel for the nppellun. that there had lieen an election 
on the part of the defendant company which destroyed the defend­
ant company’s right of cancellation of the agreement made by 
them with plaintiff for the sale of certain lands to him by the 
company, to be resold by him to purchasers on the tenus and 
conditions in tlic agreement specified.

The right to cancel the agreement for default on the part of the 
plaintiff in reselling a stipulated number of the lots sold to him 
by the company defendant accrued on May 31, 1910. No 
immediate action was taken by the company regarding cancella­
tion, but at the beginning of July the president of the company
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limite an inspivtion of the plaintiff's I moke at Niagara Falls, and 
on July 4, wrote plaintiff a lct-er stating the result of sueli inspec­
tion and demanding payment in aeeonlanee with the agreement 
of the instalments of purchase moneys which had been received 
by the plaintiff from the sub-purchase is and intimating that if a 
“satisfactory adjustment" was not made with the company by 
tile 15th of the month they would avail themselves of tlieir right 
of cancellation of the agreement. On the following day, July 5, 
the president of the company again wrote plaintiff sat ing he had 
received from the Niagara Falls office a statement for the month 
of June anil found tluit according to that statement *53 had to lie 
added to the total amount given in his letter of the previous dax 
as due to the company by the plaintiff.

The letter does not state, and there is no evidence shewing, 
whether #53 which had lieen received in the month of June were 
on account of sides made in June or prexiously.

The contention is now made that this demand made after 
the date when the company lieeamc entitled to cancel (May 31) 
constituted an election not to cancel. I cannot agree with that 
The company had notified the plaintiff on the 4th that they would 
give him till the 15th to adjust accounts with them and that 
failure on his part to do so would result in their then cancelling 
the agreement. That was a reasonable concession, and though 
accompanied with a demand for payment of the amount which the 
president's inspection and the Niagara Falls statements shewed 
as I icing due to them from plaintiff, that demand in no way could 
lie construed as an election not to cancel. The formal cancellation 
was made as threatened on the 19th, four days after the date fixed, 
and I am quite unable to see how the previous demands of the 
4th and 5th July can tie construed as an election not to railed 
or as in any way affecting their right to cancel. Such right to 
cancel was one dependent entirely upon plaintiff's failure to sell 
a stipulated number of lots. It had no reference to the non­
payment of moneys he might have received on the lots he did sell, 
and plaintiff’s letters expressly stated that the right of cancellation 
would be exercised if a satisfactory adjustment of the balance 
due was not made.

The formal cancellation, the plaintiff having failed to adjust 
his accounts with the company, was, in pursuance of the notice
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they had given him, made on the 19th. It took effect then and 
did not relate hack or have any reference to default on plaintiff's 
part in paying over moneys he had revived. No such action 
in demanding payment of the moneys can be construed as an 
flection to continue the agreement and destroy the company's 
express right of cancellation.

Vnder these circumstances I am of opinion that appellant 
counsel’s able argun ent as to election arising out of the demand 
for payment of the moneys due the company cannot be accepted, 
nor can the defendant company's express right of cancellation 
arising out of failure on plaintiff's part to sell a stipulated numlter 
of lots within a given time, lie affected.

I would dismiss the appeal with costs.
Idixgton, J.:—The appellant entered into an agreement, 

dated * November ü, 1914, to purchase from respondent, the 
Western Realty Limited, at SG5 a lot, a little over 400 lots in a 
subdivision known as Lundy Park, in the Township of Stamford, 
of w hich said respondent was the owner subject to a mortgage to 
respondent Davidson and one Hunter who were parties to the 
agreement. It. wa> a speculative venture based on the expectation 
that the purchaser would resell said lots at the rate of at least 
fifty each 0 months after said date.

The appellant bound himself to expend within the first six 
months from said date, #600 of his own money for advertising 
and expenses in connection with the said resales and to produce 
proof thereof to said company.

The company Ixnind itself to spend $500 in other ways pre­
paratory to anti for the purpose of promoting such resides, and 
also to pay taxes on the whole up to and inclusive of the year 1917.

The appellant was not only to have the right to resell to sub- 
purchasers any or all of said lots, but also to have a conveyance 
made to any of such sub-purchasers freed from said mortgage so 
soon as $90 a lot paid said company for any lots in a 8{>ecified 
district, and for the rest at the rate of $05 a lot until the total 
price owing the company was paid.

The company was not to get interest on any part of the price 
until after 3 years from said date.

The appellant was to get the first $15 a lot out of the purchase 
moneys got on his resales, and the company the next $15 a k>t
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thereout, and thenceforward the balance to be divided as specified 
in the agreement.

To secure due observance of the foregoing terms and others 
I am aliout to set forth, the company had expressly given it a right 
to examine and check the liooks
and accounts and agreements of the appellant once a month in order to verify 
the amount payable by the 

appellant to the company.
In fact, accounts were rendered to facilitate this.
The appellant engaged respondent Bcttcl to assist him in 

carrying out the scheme of resale as designed and he was in charge 
of said business until the events I am aliout to advert to.

The agreement contained the following clause:—
9. If the party of the second part docs not sell at least fifty lots of the 

said lots during the six months beginning with the 1st of December, 1914, or 
if commencing with the month of June, 1915, the party of the second part 
docs not sell at least fifty of the said lots during each and ever)- succeeding 
six months' period thereafter until the whole of the said lots are sold by the 
party of the second part, the company has the right to cancel this agreement 
forthwith by notice in writing addressed to the party of the second part at 
number 70 Victoria St., in the City of Toronto. And the party of the second 
part has the right at any time after the expiration of six months from the date 
hereof to cancel this agreement by notice in writing to the company addressed 
to the company, c/o Hunter & Hunter, Temple Building, Toronto. Upon 
the termination of this agreement none of the parties hereto shall have any 
recourse against the other or others of them, except that the company shall 
be entitled to collect from the party of the second part at the time any sul* 
purchaser is entitled to and demands a conveyance and discharge of the lot 
or lots purchased by liim the balance of the amount necessary to discharge the 
said lots according to the terms of discharge and conveyance set forth in 
paragraph number 7 hereof.

"The appellant was so successful that during the first year and 
a half he had sold a total of over 150 lots, but unfortunately fell 
short a few less than 50 in the last 6 months of that period, which 
expired on May 31, 1916, though taking the whole period he made 
that average of 50 lots per each 6 months.

He had entered on the fourth six-monthly term and made 
four sales in June, fell ill in July, and was in the hospital when 
complaint reached him from the company that he was falling 
behind. Despite his appeal for delay till he had recovered, the 
company served, on July 19,1916, appellant with a notice claiming 
under, and by virtue of, the above quoted clause to terminate the 
agreement.
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The respondents proceeded to try and get the fruits of appel­
lant's labour and expenses by forcing or inducing sub-purchasers 
from him to surrender his agreements and respectively accept 
agreements from the company in substitution thereof.

The company, and Davidson, who was its vice-president, took 
part in such proceedings and induced respondent Bettel to enter 
the employment of the company to conduct in the future the 
business in question.

Hence this action for restraining the respondents from asserting 
that the agreement has been terminated and pursuing such a 
course of conduct and for damages.

The objection is now made by counsel for the appellant that 
the notice served on the appellant was too late to be effective and, 
in any event, that the respondent company had, before such 
notice, by the unequivocal act of accepting and crediting appellant 
with proceeds of sales made in June, 1916, when the fourth six- 
monthly period had been entered upon, had elected in law to 
overlook the non-observance of the literal terms nominated in the 
bond, and hence could not so late as July 19, 1916, rescind or 
terminate the agreement.

I think the point is well taken and the notice void.
I have no doubt of respondent company’s knowledge of the 

fact of the sales in June. They had no right to accept a dollar of 
proceeds of any such sales affirming thereby the continuance of the 
contract, and then attempt to terminate it by such a notice as 
now in question.

When we find that a successful effort to do so would deprive 
appellant of all he earned and would yet be entitled to receive 
out of the proceeds of his resales, which would amount to $8,000 
or over, and for which the rigorous terms of this contract would 
deprive him of any recourse against respondent company, one 
cannot see how, as suggested belowf, this is a one-sided contract 
giving the advantage only to the appellant.

It seems to me rather a case of diamond cut diamond.
The contract binds the respondent company to observe the 

rights of the appellant as against his sub-purchasers and all that is 
implied therein, even though he might have had no recourse against 
the company in the event of a successful termination under above 
quoted clause. With those rights it had no right to attempt to 
interfere.
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such conveyance as the agreement in question entitled them to.
The action is not, as the court below seemed to assume, 1 nought 

for specific jierformance.
The appeal should lie allowed with costs throughout as against

I«Meetoa.J the company and Davidson, and the injunction granted as prayed 
for against all concerned, with nominal damages against Rettel.

There should lie a reference1 to take accounts ns prayed for if 
the puilies cannot agree, and also to fix the damages done the 
appellant by the acts of the respondent company and Davidson, 
to lie assessed separately as against each of the two lastly named 
parties if so desired by either. Further directions should lie 
reserved until the report of the referee. The judgment entered 
for $400 against appellant should lie set aside. There was no 
agreement to return such money to the company.

I think the utmost that can be said as to that is that in the

Anglin, J.

ultimate accounting it might he chargeable against the appellant 
as intimated in tlie correspondence, and I would allow it to Ik* 
set off in taking the accounts between the patties which seems to 
be a necessary result of this appeal.

Anglin, J.:—The facts of this case sufficiently appear in the 
reports of it in the Supreme Court of Ontario, 12 O.W.N. 220; 
14 O.W.N. 94.

Counsel's admirably lucid and concise argument in support of 
the plaintiff’s claim that the attempted cancellation by the defend­
ants of their agreement with him was ineffectual failed to convince 
me that default had not lx*en made by his client which entitled 
the defendants, on June 1, 1916, or within a reasonable time 
thereafter, to exercise their option to cancel. I thought he also 
failed to establish the estoppel which he urged liecuuse of luck of 
evidence of any change of position by the plaintiff induced by the 
defendants’ conduct. Rut he satisfied me that the letter of their 
president of July 5, demanding payment of $53 shewn to lx? due 
to them by the plaintiff’s statement of the June payment made by 
his sub-purchasers, as an unequivocal act in affirmance of the 
continued existence of the agreement, amounted to an election 
not to exercise the right of cancellation which had accrued to them 
under its terms on June 1.
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The argument that there liad tieen such an election by the 
letter of July 5, Mas based on tMo distinct grounds: (a) the demand 
of moneys payable in respect of sales made in June; (b) the demand 
under clause 6 of the agreement of moneys received by the plaintiff 
in June in respect of sales whenever made.

(a) By knowingly claiming proceeds of sales made by the 
plaintiff in June, the defendants Mould have unequivocally 
recognised his right to act under the agreement notwithstanding 
his default during the period ending on May 31, and Mould have 
precluded themselves from exercising their right to cancel the 
agreement for that default.

Counsel for apixdlant urged that the inference from the docu­
ments (the president’s letter of July 4, shoMing the result of liis 
inspection of the plaintiffs looks made on June 24, and the 
plaintiff's statement of June receipts, coupled Mith the admission 
of counsel that the McCully sales sheMn in it had lieen made in 
June) that the defendants' president, M'hen writing the letter of 
July 5, had “a conscious appreciation” of the fact that the moneys 
thereby demanded included proceeds of sales made in June is 
irresistible. No doubt a ixnverful case is made in support of that 
inference. But, although the president Mas examined as a witness 
at the trial, he Mas not confronted Mith it. While it may be 
urged that, under the circumstances, the burden Mas on the 
defendants to sheM that the letter of July 5 M as written in ignorance 
of this vital fact, yet if the appellant intended to rely upon the 
inference that he now seeks to have draMn, not having pleaded it, 
it Mas his duty at least to have directed attention to it at the 
trial—if not to have cross-examined Mr. Metcalfe in regard to it— 
in order that an opportunity for explanation might lie afforded. 
Not having done so, he should, in my opinion, not lx* allowed now 
to rest a claim of election upon that inference M'hich might, had 
opportunity lieen afforded, have been sheMn to be unwarranted.

Confronted Mith this difficulty, counsel contended that know­
ledge of the June sales Mas not essential—that the right to elect 
to cancel rested solely on the Deecmlier-May default, and that 
knoM-ledge of it Mas indisputable and sufficed to make the letter of 
July 6, conclusive as an election. In support of this contention 
he relied on a distinction draMn by Mr. EMart in his recent Mork 
on “Waiver Distributed” (pp. 75-6) lietween facte giving rise to
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the right to eleet and facts calculated to influence the exercise of 
that right, anil urged (again citing Mr. Ewart’s book, pp. 84-88' 
that if the act relied on as constituting the election be unequivocal, 
the intention with which it is done is immaterial. Scarf v. Jardine 
(1882), 7 App. Cas. 345, 361. But we are here dealing not with 
what Mr. Ewart terms an “influencing fact," but with a fact 
which is relied upon to give significance and character to the act 
set up as an election. It may be that even ignorance of sueli u 
fact cannot be invoked to negative an election which would lie 
indubitable and incontrovertible had it been known. I desire to 
leave this an open question finding it unnecessary now to pass 
upon it because, in my opinion, the alternative ground on which 
counsel for the plaintiff rests his assertion of the election is un­
answerable.

(b) There can lie no doubt that the demand for payment in 
the letter of July 5, was made, and consciously and intentionally 
made, in the exercise of the defendants’ rights under the Gth clause 
of the agreement. I think it is equally clear that those lights 
could be exercised only while the agreement was sulwisting and in 
force. Upon cancellation entirely different rights would arise 
under the 9th clause. Instead of the plaintiff’s obligation being 
from time to time to hand over to the defendant certain portions 
of payments made to him by sub-purchasers, as it was while the 
agreement was in force, upon cancellation he would have been 
obliged to make payment to the defendants only when a sub- 
purchaser should be entitled to a conveyance and then of “the 
balance of the amount necessary to discharge" the lot or lots to 
be conveyed. If it was intended that any rights under clause ti 
might be preserved after cancellation, not only is that intention 
not pxpresse< 1, as it should have been, but the words of clause 9 
express the contrary intention,
upon cancellation none of the partiee . . . shall have any recourse 
against the other or others of them except, etc. 

as above indicated.
The defendants were fully aware of the facts entitling them to 

cancel and of their right to elect to do so. They knew that the 
moneys demanded by their letter of July 5 were on account of 
June payments—the fact which gave character and significance 
as an election to that demand for payment under clause 6. Their 
president made that demand deliberately. Having done
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an act which would be justifiable if he had elected one way (not to cancel) 
and would not be justifiable if he had elected the other way (to cancel)—the 
fact of his having done that unequivocal act to the knowledge of the lierions 
concerned is an election. Per Lord Blackburn in Scarf v. Jardine, 7 App. Cas. 
at p. 361.

Other authorities are cited in Ewart on “Waiver Distributed” 
loco tit.

I am, for these reasons, of the opinion that the attempted 
cancellation was ineffectual and that the appellant is entitled to 
judgment declaring the acts of the respondents of which lie com­
plains unwarranted and illegal, for an accounting by them in 
respect of moneys received from his sub-purchasers and for 
damages sustained by him as a result of their wrongful interference 
with his rights under subsisting agreements with sub-purchasers 
and also with his right to continue the sale of lots until his agree­
ment with them w as duly terminated. The last item may involve 
only a negligible amount.

If any of his agreements with sub-purchasers are still in such a 
position that they can Ik* enforced he is entitled to have them 
delivered up to him and to an injunction restraining interference 
with his enforcement of them.

There is nothing to sustain the defence of abandonment by 
the plaintiff.

1 should, perhaps, add that, if I had lieen of the opinion that 
the attempted cancellation was effectual, on the construction of 
clause 9 I should have held the appellant entitled to the like 
damages, accounting, etc., in respect of the agreements of sub-sale 
which were subsisting at the time it took place. There is no 
provision entitling the respondent company to deprive him of the 
benefit of these agreements.

For the reasons given in the Appellate Division, I think the 
judgment for the respondents upon their counterclaim for $400 
should not be distuii)ed.

The appellant is entitled to his costs throughout.
BitoDEUR, J.:—One of the questions raised on this appeal is 

whether or not the respondent company could cancel the agreement 
of November ti, 1914.

Tlmt agreement provided for the sale to the appellant Diamond 
by the XV estern Realty Co. of a subdivision known as Lundy Park
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< for the price of $65 « lot. The purchaser was bound to sell at
H. <’. least 60 lota (hiring the 6 months commencing with tlie month of

Diamond June, IM®» and M *ote during each and even- succee<ling 6 months 
Wkhth n un^** the lots would lie sold; and if he did not sell that numlier
Hkai.tv of lots during one of those 6 months’ periods the vendor ha<l the

right to cancel the agreement.
Rnim.j. During the G months from December, 1915, to May, 1916, the 

purchaser sold only 14 lots, ami on the 19th of July, 1916, the 
vendor cancelled the agreement.

The evidence shews that Diamond had intimated that he 
could not go on with the earning out of his contract. He had 
left Ontario to go and reside in Detroit, ami the few sales he hud 
made in the 6 months’ period above mentioned shewed that the 
sale of those building lots could not lie successfully carried out.

The parties went into negotiations to put an end to the agree­
ment of sale; but those negotiations fell through as to the terms 
on which the sub-purchasers should lie dealt with and the money 
due by Diamond on his purchase price should lie paid. Then the 
company had to exercise the right of cancellation.

It is claimed by tlie appellant that the company had no right 
to cancel the agreement because there had been a substantial 
performance of the contract.

It is true that during the two first 6-months’ periods Diamond 
sold a certain numlier of lots but most of those sales had liecn 
camelled, likely for failure of payment on the part of suli-pur- 
chasers. It is also in evidence that during the last period of (i 
months Diamond sold only 14 lots and was then far from carrying 
out the obligation which he undertook in the contract to sell 
during each of these 6 months’ periods at least 50 lots.

I am convinced that if Diamond had made to the company 
the remittance which he was Ixiund to give under his contract, 
out of each side of lots which he had made, the company would 
not have exercised its right to cancel the agreement. But Diamond 
was in arrears in his payments, had practically left the province 
to go ami résilié in the Vnitcd States, and had told the company 
that he was unable to meet his obligations.
£ There is no doulit that tlie terms stipulated were of the essence 
of the contract, as the purchaser had to pay by hamling over to 
the company a i>art of what lie would have received from his 
sub-purchasers.
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It is contended also on the part of the appellant that the 
company had waived its right to cancel and had elected not to 
exercise that right.

I am unable to find in the evidence any such waiver or any 
such election. It is true that the last 6 months’ period expired on 
May 31, 1916, ami that tlie cancellation was made on July 19 
of the same year; but negotiations were pending to bring atiout a 
settlement which would he satisfactory to Ih»th parties. The 
np|iellant should certainly not take advantage of those negotiations 
to say that then* was on the part of the eom|iany waiver when 
this delay occurred just for the pur^ise of helping him to raise 
li oney which he had to pay to the respondent company.

As to the election which is alleged bv the appellant, that 
contention is based upon 6 sales made in June which sales, aecord- 
ing to the appellant, wore known to the company. He n*lies in 
that rc8|iect on a statement of account hand<*d over to the company 
for the June collections.

It is not clearly and conclusively shewn that the conqiany in 
making a claim with regard to those payments knew that a small 
sum of money was coming from sales made after May 31, 1916. 
of course, if the company had known that such sales had taken 
place after May 31, the situation might lie different ; but I am 
unable to find in the evidence the necessary element to shew that 
they |Misseased that knowledge. 1 am then of opinion that the 
company had the right to cancel the contract in question; and 
in that regard the i>p|M*al should lie dismissed.

Hut another question comes up with regard to the right of the 
appelhint concerning tlie contracts made with the suit-purchasers 
and the moneys paid by the latter. When the contract was 
cancelled the company obtained, through one of the respondents 
who was the clerk of Diamond, the agreement covering these 
null-purchasers and they started to collect the money due under 
those agreements or to make some new contracts with those 
Kuh-purchaaers.

The provisions of the contract lietween Diamond and the 
Western Realty Co. do not disclose very clearly what should lie 
done with suli-purchasing agreements in case the contract would lie 
cancelled. That right of cancellation was stipulated not only in 
favour of the vendor but also in favour of the purchaser. Diamond
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had himself the right, after 3 months, to cancel the agreement if 
he did not find it satisfactory. On the other hand, as I have 
already said, the company had the right to cancel, if the purchasers 
ditl not sell so many lots during each of the 6 months' periods.

It had liecn provided in the contract that Diamond had the 
right to sell any of the lots to suit-purchasers ami tlie money 
collected from those sub-purchasers was practically to lie divided 
between Diamond and the company until the amount of ftio |»er 
lot would lie paid; and it was stipulated that tlie amount in excess 
of $fif> per lot should be applied upon the balance of the purchase 
money payable.

Now the contract having been duly cancelled by the vendor, 
who has the right to collect the money from the sub-purchaser?

1 am of opinion that this money should be collected by Dia­
mond. He is Ixnmd to hand over that money to the company 
until all the lots have l>ccn paid for; but if there wi s enough money 
due by those purchasers in order to cover the old purchase price 
which he owed to the company, then that balance would conic to 
him.

In those circuit stances, I think that the company had no right 
to interfere with those sub-purchasers and that it should render 
an account to Diamond of the money which it had received from 
those sub-purchasers since the cancellation of the contract.

The appeal should l>e allowed to that extent , each party pay ing 
his own costs.

Mionault, J.:—1 can entertain no doubt that, assuming the 
respondent had the right to cancel its agreement with the appellant 
under clause 9, for failure of the appellant to sell at least 50 lots 
during the 0 months' period ending on May 31, 191G, the respond­
ent could not take possession of the contracts which the appellant 
had made with persons to whom he had sold lots, and give to tlie 
latter notice to pay to the respondent and not to the appellant 
amounts due the appellant under these contracts. Clause 9 of the 
agreement provided that :—

Upon the termination of this agreement none of the parties hereto shall 
have any recourse against the other or others of them, except that the rum- 
pany (the respondent) shall be entitled to collect from the party of the second 
part (the appellant) at any time any sub-purchaser is entitled to and demands 
a conveyance and discharge of the lot* or lot purchased by him the balance 
of the amount necessary to discharge the said lots according to the terms o( 
discharge and conveyance set forth in paragraph number 7 hereof.
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In so far, therefore, as tlie respondent interfered with contraria 
n adc by tlic appellant with su ^purchasers and it <U<I ho interfere 

it was dearly wrong an<i the appellant can demand to have these 
contracte delivered up to him and iH entitled to itn injunction to 
prevent the reepondent from interfering with the suli-purchasers.

The question whether the resixuident had effectually exercised 
its right of cancellation under dau»e 9 of the agreement is not ho 

free from doubt. I think that the letters of the president of the 
rescindent company, written to the appellant on July 4 and 
July 5, 1910, should Is* read together. It is noticeable that 
neither of these letters refer to the only ground upon which the 
rescindent could cancel its contract with the appellant, i.e., the 
failure of the latter to sell, during the 0 months’ periixl ending on 
May 31, 1910, at least 50 lots. On the contrary, the letter of 
July 4, mentions the obligation assumed by the upixillunt under 
clause 0 to make remittances to the respondent on sales made by 
him, and alleges that the appellant is indebted in the sum of 
1370 for lots sold by him, Ixisides a claim for taxes and amounts 
received on account of lots resold. It intimates that unless a 
satisfactory adjustment lx* made by July 15, the rcs|H>ndcnt will 
avail itself of its right of cancellation. And the president's letter 
of July 5, based on the upjxdlunt'H June statement, claims $53 
in addition. The June statement mentioned new sales made by 
the appellant in June, 1910, the respondent's counsel in the court 
Mow admitting four new sales in June.

Heading, therefore, together the letters of July 4 and 5, the 
resiNindent is in the position that it demanded from the appellant 
payment of all moneys received by him to June 30, including 
payments received by him on at least four sides of lots made by 
him in June, and notified him ttiat if he did not make this jiuynient. 
the contract would Imî cancelled.

It is obvious that, under the agreement , the right of cancellation 
could not 1» exercised by reason of the apjiellant’s failure to make 
remittances to the resiM>n<lent of the portion of the moneys due 
to it out of payments received by him from sub-purchasers. So 
wlien the respondent now seeks U> justify its notice of cancellation 
of July 19, on the ground tliat the appellant had not made the 
required number of sales in the six months' period ending May 31, 
1919 the notice of cancellation of July 19 made no such complaint
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—it is, in my opinion, prevented from so doing because, by demand­
ing iwvments on sales ma<le in June by the appellant and claiming 
benefit thereunder, it had acquiesced in the continuation of the 
agreement after "May 31, notwithstarniing that the appellant h id 
not made the required numlier of sales during the (i months' 
period cmling on that date.

The complaint now made by the res|*>n<lent that the appellant 
had failed to make the required numlier of sales seems to me to l e 
an afterthought, probably suggested by counsel, but 1 cannot 
think that it was present in the president’s mind when he wrote 
the letters of July 4 and 5. It does not appear in the corres­
pondence that the respondent ever made such a complaint to the 
appellant. What seems evident is that the res)>ondent assumed 
that if the api>ellant did not make the remittances demanded 
within the delay specified in the letter of July 4, it could on that 
grot .id cancel the contract. Unfortunately for its notice of 
cancellation, it had been preceded by a demand of payment of 
moneys received on account of June sales, and in view of this fact, 
1 think that the respondent could not, on July 19, cancel the 
contract liecausc the appellant had not made at least 50 sales 
between December 1, 1915, and May 31, 1910.

The apical should, therefore, lie allowed with costs, but I 
would not disturb the judgment of the trial court on the counter­
claim of the respondent. Appeal allowed in pari

THE KING v. KHBOURN.
Exchequer Court of Canada, Ca**el*, J. May 86, 1919.

KxvMoritiATiox ($ I I>—-<t0)—Riparian rights—Water-powkrk—Pvm.ic 
work—7 Wm. IV., c. (Hb—9 Vict., c. 37, ». 7—B.N.A. Act, 
». 108—Valuation ok watkr-powkkh.

The River Tnnt, by a eerie* of *tatutes, was appropriaied by the 
Crown for the pnrpoHc of constructing the Trent (’anal. At the tim< .if 
Confederation the whole river from Rice take to the Bay of Quinte In.! 
become part of the canal system.

Held, that the river had. under the circumstances, become a public 
work of Canada and unwed by *. 108 of the B.N.A. Act to the Dominion 
at the time of Confederation.

2. That the title of defendant to lots on the river did not carry with 
it the Htdum or bed of the river, and therefore the defendant had no legal 
right to compel the dam erected above hi* lots on the river to lx- main­
tained by the Crown.

3. In estimating the value of a water-power the cost of exploiting the 
same must be considered. That being so, even if the river in question 
were not a public work no value as enuring to the defendant could lie 
placed upon the water-|>ower, a* it would cost more to develop than the 
results to lx- attained would justify.

[The King v. Gr<u« (1916), 18 Can. Ex. 177, referred to.]
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Information exhibited by tlie Attorney-( leneral of Canada 
for tlie expropriation of certain lota in tlie Town of Camplicllford.

Mr. Johnston, K.C., for the plaintiff, contended that tlie 
River Trent was appropriated by the Crown for the pun*we of 
constructing tlie Trent ('anal; that tlie statute# veiled the whole 
river in Public Works Department and gave it the character of a 
public work. And by s. 108, B.N.A. Act, it passed to the Dominion 
at the time of Confederation; and, moreover, this river had 
lwen declared by statute a navigable river in fact; that the rule of 
“(id medium aquae a filae” is not without exception; that assuming 
that the River Trent is noil-tidal, then the title of a grantee of land 
I sintering thereon runs to the middle thread of the river. Rut 
this is a presumption which is rebuttable and in this instance is 
rebutted by tlie exclusion of 44 acres from tlie grant, taken out 
of the 200 acres of the lot. He furtlier contends that the defend­
ant's title was subject to reservations contained in the original 
grant from the Crown, which original grant reserved the water, 
and that therefore, Killsium had no right to the water so reserved; 
that the owners of the several lots between defendant and tlie 
dam further up the river had a right also to the use of the water, 
and that tliere was nothing to limit the amount of water or power 
they could take.

Mr. McKay, K.C., for defendant, contended that the statute 
9 Wm. IV., c. 29, only provides for certain expenditures, and the 
appointment of commissioners and that there is nothing in all 
the Acts cited to vest the River Trent—except such lands as they 
actually took, and that the river was not a public work; these 
statutes give them authority to construct a canal, which was not 
limited to tin» line of the river; they could acquire and hold the 
loundary of the canal, but it vested in the Crown only what tliev 
actually took. He contended that defendant's lands were injur­
iously affected and that the water rights living part of the land 
shared therewith. He further contended his client was owner of 
the lied of the river opixisitc his property and had a right to 
maintain the dam in question, and had a right to excavate to 
continue the raceway to and onto his property, and in conawjucncc 
was entitled to the water-!»ower which could be obtained by such 
works.

Defendant cited tlie following authorities: Lyon v. Fishmongers 
Co. (1879), 1 App. Cas. 692 at 982; S'orth Shore H. Co. v. Cion
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(1889), 14 App. ('as. 012; Att'yJien'l of H.C. v. Att'yJlenl of 
Canada (Burrard Inlet case), [1906] AX'. 552; Embrey v. Owen 
(1851), 0 Ex. 353, 155 E.K. 579; CaldueU v. McLaren (1881 . 
9 App. (’as. 392; Lord v. Commissioner.* of Sydney (1859), 12 
Moore's P.C. 473, 14 E.R. 991 ; Miner v. (iilmour (1858), 12 
Moore's P.C. 156, 14 E.K. 861; Cedar Rapids Case it* Lacoste, l(i 
D.L.R. 168, [1914] A.C. 569; Stockport Waterworks Co. v. Pottn 
(1864), 3 H. A (’. 300, 159 E.R. 545; Wood v. Hand (1849), 3 Ex 
748, 154 E.R. 1047; Durham R. Co. v. Walker (1841), 2 Q.B. 946 
114 BJL 364; Attrdl v. Rlatt (iSSli. 10 Can. S.C.h. 425. IS! 
Italien v. Denning (1826), 5 B. & C. 842, 108 E.R. 313; *Soc/// 
#rw». v. /MM/, [1902] 2 Ch. 523 at 537, 538.

Straehan Johnston, K.C., and (»'. A. Payne, for plaintiff ; Robert 
McKay, K.C., and W. //. Wright, for defendant.

Casbrlb, J.:—An information exhibited on liehalf of His 
Majesty, by the Attorney-General of Canada, plaintiff, and John 
M. Kilbourn. defendant, to have it declared that certain lands 
formerly the property of tlie defendant are vested in His Majesty, 
and to have the con)]>ensation ascertained.

The expropriation plan was registered on November 22, 1910.
The lands in question are said to comprise alxmt thirty-six 

hundredths of an acre. These lands are situate in the Town of 
Can pliellford, and front upon the River Trent, which flows 
through the said town. The lands expropriated comprise part 
of lots 8, 9, 10, 11, 12, 13, 14, 15 and 16 in what is called the east 
factory block.

A |K)int of contention at the trial was that lot 16, n arked upon 
the plan designated “Cady’s plan" as lots 16 ami 17, and the 
description in the deed to Kill>ourn would include as part of lot 
16, this lot marked lot 17. The question as to w hether or not lot 
16 includes what is called lot 17 on Cady’s plan is not of very great 
moment. Later on, however, as counsel in the course of the trial 
have dwelt on this particular question, I will deal with it.

The Crown has expropriated 17,613 sq. ft. The total area 
of all the lots in question is 30,527 sq. ft.

The defendant in his defence, as originally tiled, claimed the 
sum of 16,000 as compensation for the portion of the lands expro­
priated and all damages. By the amendment he changed this 
amount, and now claims the sum of $20.000.
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An interesting question is raised in this vase which in my view 
is not of much moment. The defendant claims a large sum of 
money for loss of water-power which he claims he acquired as 
owner of the lots in question, and of w hich he alleges he has liecu 
deprived by tlie removal of a dam which penned back the waters 
of the River Trent, causing the waters to flow through the raceway 
referred to. In my view even if the contention of the defendant 
were well founded there is practically no value in these particular 
lots for power purçioses. I am of opinion, however, that he 
acquired no title to the bed of the river or the waters of the liver 
except as an ordinary riparian ow ner and had no right to have the 
dam maintained.

The River Trent, by a series of statutes, was appropriated by 
tlie Crown as part of the public works required for the Trent 
Canal. The canal starts from Rice I^ake and enters into the Buy 
of Quinte at Trenton.

I am indebted to the present Mr. Justice Masten when at the 
liar for tlie information contained in his argun ent in the case of 
The King v. dross, 18 Can. Ex. 177 at 183. 1 have referred to the 
various statutes and verified Mr. Justice Masten's citations.

By e. 00 of 7 Win. IV*., 1837, it is recited in s. 1, that 
it is highly important that a line of communication should be formed between 
the waters of the Bay of Quinte and Rice Lake, by improving the navigation 
of the River Trent.

Commissioners were appointed to carry out the provisions 
of that statute. 1 pass over the statute of 4 and 5 Viet., c. 38, 
as it was repealed by a later statute, 9 Viet., e. 37 (Canada), 1840. 
By this latter statute a commission was established to sufierintcml, 
manage and control the public works of the province. By s. 7 
of this statute, the commissioners are given the 
control and management of constructing, maintaining and repairing of canals, 
harbours, roads or parts of roads, bridges, slides and other public works and 
buildings now in progress or which have been or shall be constructed or main­
tained at the public expense out of the provincial funds.

There are provisions enabling the commissioners to enter on 
property ami make surveys, etc. S. 23 of this statute, which is of 
importance, provides, that
the several public works and buildings enumerated in the schedule to this 
Act, and all materials and other things belonging thereto, or prepared and 
obtr nad for the use of the same, shall be and are hereby vested in the Crown, 

and under the control of the said commissioners for the purposes 
of the Act.
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™' Schedule "A” to this Act is headed *' Public works vested in
Es. C. the Crown by this Act;” and then Mow is the heading, "Naviga-

The Kino tion, (’minis and Slides.” Included in this schedule is the "Hire 
Kiusoea* «nd the Hiver Trent, from tlience to its mouth, includina

-— the locks, dan s anil slides lietween those points.”
This statute in consolidated in the statutes of Canada (1859), 

c. 28, and in the same language as the statute to which I have 
previously referred.

By the Confederation Act, s. 108, the public works and propert \ 
of each province enumerated in the third schedule to this Act 
shall he the property of Canada. Tile third schedule to this Act 
states, “Provincial public works and property to be the pro|*“rtv 
of Canada." "Canals with lands and water-power connected 
therewith."

Counsel for the ilefendant in the case in question dealt at 
considerable length upon tlie point that op|iosite the lands m 
question owned by the defemlant, the river was non-navigable 
in fart, and that the title of the ilefendant extemled to tlie middle 
of the river.

After the liest consideration I ran give to the rase I am of 
o|Hiiion that tlie whole of the Hiver Trent, from Hire Lake to the 
Bay of Quinte, Mamie part of the canal system. It was essential 
for the construction and maintenance of the canal that the River 
Trent should I* vested in the Crown. It was declared to lie a 
navigable river and liecame a public work of Canada, and in inr 
opinion passed to the Dominion by the Confederation Act.

On August 25, 1852, the Crown granted to David Camplrll, 
clergy reserve lot numlier It), in the Dili concession of the Township 
of Seymour. This jintent is the source of the title under which 
the defendant Killxiurn claims.

In the patent there is a reservation as follows:—
Exclusive of the waters of the River Trent, which are hereby reeerx id, 

together with free access to the shores thereof for all vessels, boats and pen*, ms.
The acreage of the lot granted to CampMI by the patent u 

156 acres.
It it: contended by Mr. Johnston, representing the Crown, 

that the lot 10 in question comprised 200 acres, and he refers to 
the evidence of Proctor to prove this fact.

Mr. James, a provincial land surveyor, measures the area of
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land covered by the river lied, and states that it comprises 44 
acres of land. From this Mr. Johnston contends that the reserva­
tion in the patent of the waters of the Trent included the reserva­
tion of the bed of the River Trent. There is considerable force 
in this contention.

At the time of this grant, as 1 have mentioned, the River Trent 
became pail of the canal system and was declared to lie part of the 
public works of the old Province of Canada, and 1 have but little 
doubt that the object of reserving the waters of the River Trent 
was to prevent any misunderstanding as to title lieing granted 
which would prevent the Crown from per ha pH diverting all of 
these waters for the punaises of the canal.

The case of Kirchhoffvr v. Stanbury, 26 (ir. 413. was tried 
liefore the late Spragge, C., in the autumn of 18(iN. Judgment 
was delayed for tlie masons stated by the chancellor in his reasons 
for judgment, until the year 187S. It was apparently not necessary 
for the chancellor to deal with this question. The suit in question 
was instituted to have a construction placed in the Ixxl of the river 
removed. It was obvious, ns the chancellor pointed out, that if 
those claiming under Major Campliell did not own the bed of the 
river the action would necessarily fail, ami therefore the question 
diil not arise. In his reasons for judgn ent, the chancellor refers 
to the effect of the grant. He puts it in this way, p. 4hi:—

The pusition of the plaintiffs is a peculiar one. The patent to Major 
Daviil Caiii|>t>cll. which is put in by the plaintiffs, is of land in the Township 
of Seymour, “exclusive of the waters of the river Trent, which are hereby 
reserved, together with free access to the shores thereof for all vessels, boats 
and |tereons."

The chancellor states:—
Not a very accurate mode of reservation. It would, however, probably 

o|ierate though the waters only are reserved us a reservation of the lied of the
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It ap|wars that a dam had lieen erected alxive the lands in 
question. There are several lots from 1 to lli, namely, 7 lots 
further up towards the dam than the lands owned by Kilbourn. 
Killxmrns lots commences with lot 8. Raceways were provided 
for both on the east and on the west side of the river, and mills 
nml other factories had been erected, power to which on the east 
side was furnished'from the raceway situate between those lots 
and Mill Street.
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The Hon. JHires Cockbum, Kirchhoffer ami Robert Coekburn 
had apparently erected this dam without pennission from the 
Crown, and being in doubt as to their right so to do, they applied 
to the Crown for a license to maintain this dam, and a license 
lira ring date December ft, 180ft, was given. It recites tlte grant 
of a patent in the year 1852 of lot 10, in the sixth, to David Camp- 
l>ell— and recites as follows:—

And whereas, it is «‘presented unto us that the said lot of land extends 
across the River Trent and includes lots on both sides thereof;

And whereas, it is further represented unto us that the said David Cani|>- 
bell subsequently conveyed the same to the Honourable James Cockbum. 
Nesbitt Kirchhoffer, and Robert Cockbum, Esquires, their heirs and assigns, 
and further that the last mentioned parties have heretofore constructed a dam 
for manufacturing purposes, across the River Trent, at. the intersection 
thereby of the said lot of land, and they have applied for a license from us to 
authorise them to maintain the said dam and the erections and constructions 
thereto appertaining, etc.;

And whereas, it is deemed advisable to grant the license so applied for;
Now know ye in consideration of the premises we have given and granted, 

and do by these presents give and grant unto the said Honourable James 
Cockbum, Nesbitt Kirchhoffer ami Robert Cockbum, Esquires, their heirs 
and assigns, full |x>wer, leave, license and authority, to keep erected and 
maintained across the River Trent at the Village of Cainphellfurd, in the said 
Township of Seymour, at the intersection of the said lot of land by said river, 
the said dam heretofore constructed and now l>eing thereon, and all the works, 
erections, matters and tilings thereto belonging or therewith enjoyed.

There in a proviso to the license that 
no coni|iensation shall be claimed by the said the Honourable James Cock- 
burn, Nesbitt Kirchhoffer, and Robert Coekburn, Esquires, or either of them 
or their heirs or assigns of, from or against us, our heirs and successors, or any 
other |ierson or persons whomsoever in reaped of the |xjwer, leave, license 
and authority hereby granted, in case the license hereby gran toil shall be at 
any time terminated or revoked or l»e the subject of any legislation ns herein­
before mentioned.

On August 24, 1911, the license wan revoked. The revocation 
recites:—

And whereas, the removal of the said dam has now become necessary 
for the proper navigation of the River Trent.

The plan exproprin ting the lots in question was registered on 
Novemlier 22, 1910. 1 do not think this affects the question, as 
whatever title the defendant, Killxmm, had in the lots in question 
entitling him to have the dam maintained and to the water-power, 
was all subject to lie revoked if the interests of the canal so required 
The Crown did revoke the license and removed tlie dam. It is 
not for me to question the judgment of the officials of the Crown
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as to whether or not it was proper that the dam should lie removed 
in the interest of navigation. At the tin e of the revocation the 
raceway had been excavated, as I have mentioned, as far as lot 
No. 8. It has never lieen excavated in front of or lieyond lot 
No. 8.

Vnder the title through which the defendant claims, the 
defendant had a legal right to excavate and continue the raceway 
passing 1 «etween his lots and Mill St., if so advised, lie had 
never done so, nor do I think he ever contemplated such a work. 
It would have cost a large amount of money, and if continued 
there would have lieen almost, no horse-power available for his 
pro|ierty. I will endeavour to shew' this later from the evidence.

On January 1, 1805, there was a deed of partition executed 
between the tenants in common, and amongst other things the 
water lots are referred to as the water lots referred to in the plan 
of ( ieorge W. 11 annex . Some of these water lots passed to one 
of the tenants in common, others to Kirchhoflfer, and other water 
lots to the other tenants in common. The defendant has proved 
his title to these water lots other than lot 17, as to which there is 
no dispute.

By the deed of partition of January 1, 1865, these xvater lots 
are descrilied as the xvater lots shewn on the plan of Banney. 
This deed of partition also refers to other water lots apparently 
aliove the lots in question, which arc referred to as shewn on a 
plan by Cady. This plan of Cady apparently was prepared and 
registered on May 8, 1865, sulwequently to the deed of partition.

I am informed by counsel that Ranney’s plan cannot lie found. 
It is said that search has lieen made everywhere for it without, 
any result, and the plan is not registered. It, therefore, leaves 
the question as to w hether or not what is called lot 17 was included 
as part of lot 16 in doubt. It is not of much value, and very little 
turns upon it.

Now, as to the value of these nine lots for water-power pu rj loses. 
It may lie well to mention that Killxium purchased the nine lots 
in question in the year 1605 for the sum of $000, or $100 for each 
lot. He is a barrister of standing and a shrewd man of business, 
and on January 8, 1917, he writes a letter to the Minister of 
Railways, in which among other things he states that he is the 
owner of the lots, 8 to 16 inclusive, in the east factor} block.
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Possession has been taken of these lots by your Department for canal 
purposes and the embankment of the canal has been put upon all of them, 
practically destroying the lots. I believe the canal is now practically finished 
and presume you will be in a position to make compensation for the lots. 1 
would be willing to accept $4,000 for the property.

1 refer to this letter to shew first that, to the knowledge of 
Kilbourn, the portion of his lots expropriated had l>eeu taken for 
canal purposes. He admits in his evidence that when he bought he 
knew that the Crown was going to improve the navigation of the 
Trent. 1 also refer to it to shew the great difference between his
present demand for $20,000 and the sum he was willing to take on 
January 8, 1917.

Dealing first with the question of the value of this property 
for water-power purposes. Duncan William McLachlan was a 
witness examined by the Crown. He was division engineer for 
the Trent Canal at Campbellford, in the year 1910. I have 
mentioned before that from the dam to the commencement of 
Kil bourn’s lots there are seven other properties taking or entitled 
to take water from the raceway, the raceway having Ixjen extended 
to lot 8, the commencement of Killxmm's property.

Mr. McLaclilan states as follows:—
Q. Before returning to the amount of power that these users up the race­

way took, I want you to state how much horse-power, assuming the average 
flow of the river to be 1,253 c. second feet, there would be available for the 
total raceway? A. There would be available 620 e. ft. per second. (This 
would be on the cast side. The other 620 on the west side). Q. I was refer­
ring to the power taken by Smith and Doxie in c. second feet. Mr. Kerry in 
his figures used horse-power? A. Might I explain a question? Mr. Kerry 
quoted my report in these matters—and I have gone back to my original 
report and simply taken the equivalent amounts in water which appear in 
my original rej)ort wliich were not given. Q. Your rejwrt states that Smith 
& Sons took 162 horse-power off the raceway, what is the equivalent of that 
in cubic second feet? A. I think it would be better to state the actual 
measurement. The actual measurement at the full gauge opening was 261 
c. feet per second for Smith. Q. And Doxie? A. 48, making 309. Q. And 
Dixon? A. 26. Q. And Weston? A. 86 is the actual measurement. 
Q. And the Town of Campbellford? A. 59. Q. That was a total of 580 
c. second feet? A. Exactly. Q. And the available capacity in the race­
way was 626 c. second feet? A. That is correct. Q. That would leave how 
many c. second feet? A. 46 feet per second. Q. That would be the maxi­
mum that would be available for Kilbourn, having regard only to the actual 
user by those above? A. Correct.

To my mind it is absurd to believe that anyone would go to the 
expense necessary to construct the raceway and continue it in 
front of the defendant’s lots for this amount of power. The 
raceway would have to be excavated out of rock.
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I think, moreover, that the evidence of the witness for the 
defendant confirms this view. It must not l>e lost sight of either 
that the quantity of water fluctuates according to the seasons. 
During a portion of the year there would be very little water.

The defendant examined in support of his claim one John 
George Kerry. He is a civil engineer, and had a great deal to do 
with the water-powers in question. He bases his evidence upon 
the construction of a storage dam up the river, at a distance 
al)ove the point in question of from 30 to 100 miles. He states 
that the conservation would l)e above the navigable portion of 
the stream.—

Briefly, I went into that very carefully, and I figure that storage to the 
extent of about 500,000 acre feet was necessary to regulate the flow.

His estimate is that the whole conservation could be carried 
out at the rate of $2 per acre foot,or at a total cost of approximately, 
$1,000,000. He divides this cost among the different owners, 
and finds the amount chargeable to KillHmrn’s property would l>e 
the sum of $0,000. He puts the cost to Kilbourn, the total cost, 
at from thirty-four-odd thousand dollars to twenty-six thousand 
dollars. He is asked:—

Q. Your general estimate is a wide tiling. There is a new dam and new 
works, and a lot of other things. The point before me is what is the loss to 
Kilbourn, his taking the property as it was. If you take the old raceway as 
it stood in 1910, and extended it past Kilbourn's property, what would it 
cost? A. With that change the estimate would be reduced to $26,000. 
Q. It would cost how much? A. $26,000 to extend the raceway and put in 
the turbines.

His Lordship: So that Kilbourn before he could utilize this property for 
manufacturing, he would have to spend $26,000 on the property? A. Yes

He states further on as follows:—
Q. It would not be possible for Kilbourn to develop any power in con­

nection with these lots except by virtue of a dam far above Kilbourn’s prop­
erty? A. That is correct. Q. On these lots themselves it is not possible 
to develop any power? A. No. Q. Now you make an estimate of the cost 
of developing power on Kilbourn’s property, and that was based, you said, 
on the possibility of certain conservation works being carried out. How far 
above Campbellford would those conservation works be? A. Roughly speak­
ing, anywhere from 30 to 100 miles. Q. And it is not possible, as far as you 
know, or it would not have been possible in 1910, to regulate in any practical 
manner the flow of the river without going very far upstream? A. The 
proper place to put the regulation works is far up stream.

It seems to me that such an idea cannot entër into the con­
sideration of the present case. I have pointed out that the 
River Trent has been taken for canal purposes. How is Kilbourn
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to get such a scheme as a conservation clam, as described by 
Kerry, carried into effect, and the expenditure of a large sum of 
money for a scheme which n ight turn out to lie of no 1 alue?

1 am, therefore, of opinion, for the reasons I have given in 
regard to the River Trent being a public work, and also for the 
reason that if not a public work, there is no value in the water­
power, that this part of the case raised by the defendant fails.

The question is then raised that for building purposes the 
property is of large value. I have mentioned the fact that in 
1905 the amount paid by Kilboum was the sum of $900. The 
Crown has expropriated 17,013 sq. ft. out of a total of 30,527 sq. ft. 
Kilboum has received for a part of what was left after the expro­
priation of lots 12 and 13 for the cheese factory the sum of $700. 
He is also left with the balance of the other lots for what they 
are worth. For building purposes it is necessary to consider 
that in front of all of these lots, and between Mill St. an I the 
property in question, is the space of 20 ft., laid out for the proposed 
extension of the raceway. The title to this raceway has not been 
vested in Kilboum. It may l*, however, that for practical 
purposes he would always have the right of access from Mill St. 
to the residences, if any, erected on these different lots. The 
lets themselves have a frontage of 50 ft. with a depth of from 
00 ft. to less, and it is apparent that a considerable portion of 
these lots in the freshets is overflowed. The evidence of the 
witnesses is, as usual, conflicting. There is evidence of sales of 
particular properties such as for the post-office site, etc., and it 
appears that erected on this property and also on other properties 
referred to in the evidence there were buildings of no value.

After analyzing the evidence carefully, 1 am of opinion that 
the sum tendered by the Crown of $1,200 is ample compensation, 
to include everything the defendant could reasonably hope to 
have obtained for the property, more particularly having regard 
to that portion of the property not expropriated.

Judgment will issue declaring that the tender of $1,200, with 
interest to date of tender, is ample to cover everything that the 
defendant can reasonably claim, including any allowance, if he be 
entitled to it, for compulsory expropriation. There will be no 
interest subsequent to the tender, and the defendant must pay 
the costs of the action. Judgment accordingly.
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COOK-HENDERSON Ltd. ». ALLEN THEATRE.
Saskatchewan Court of Apjteal, Haultain, C.J.S., Lamont and 

El wood, JJ.A. June 19, 1919.

Insurance (§ III C—56)—Cancellation of policy—Sufficiency of.
A notice to insurance agents as follows: “I have just learned from 

Calgary that they have taken cure of the insurance for the Allen, Moose 
Jaw, etc.,” held to he under the circumstances sufficient notice of can­
cellation of the insurance under s. 11 of the Insurance Act <1915, Susk. 
stats., e. 15). although it did not request the cancellation of the insurance 
or cancel it by express words.

Appeal by defendant from a District Court Judge in an action 
brought by the plaintiff for insurance premium on fire insurance 
policies effected in favour of the defendant through the plaintiff 
as insurance broker. Reversed.

E. F. Collins, for respondent ; no one contra.
The judgment of the court was delivered by 
El wood, J.A.:—This is an action brought by the respondent 

for insurance premium on fire insurance policies effected, in 
favour of the appellant, through the respondent as insurance 
brokers.

The evidence of K. J. Henderson, vice-president of the respond­
ent, is that, at the time the insurance was effected, it was sug­
gested by Mr. Cage, a representative of the appellant, that pos­
sibly the insurance n ight have tieen placed in Calgary, and it was 
then arranged that the policies should be renewed, and if they 
were placed at Calgary within 30 days and the policies were 
returned within that time, the respondent would cancel the 
policies without charge. No notice was sent to the respondent 
within the 30 days, but on Octolier 9 a letter was written by 
Cage to the respondent, as follows:—

I have just learned from Calgary they have taken care of the insurance 
for the Allen, Moose Jaw. I do not know at what rate they got it. I do 
know they gave it to Niblock & Tull.

The District Court Judge before whom the action was tried 
held that this notice was not sufficient under s. 11 of the statutory 
conditions as contained in the Saskatchewan Insurance Act, 
Ifing c. 15 of the statutes of Saskatchewan for 1915.

S. 11 of these conditions is as follows:—
The insurance, if on the cash plan, may also be terminated by the assured 

by giving written notice to that effect to the company or its authorized agent, 
in which case the company may retain the customary short rate for the time 
the insurance has been in force, and shall repay to the assured the balance of 
the premium paid. %
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It was not suggested on the argument liefore us that the 
respondent was not the proper person to whom to give notice, 
hut simply that the notice was not sufficient; that it did not 
request the cancellation of the insurance, or cancel it. Mr. Hen­
derson, above referred to, in the course of his evidence and referring 
to the letter of October 9, was asked this question:—“Q. And 
you understood from that letter that they did not require your 
insurance any longer?” to which he replied ‘'Yes.” So we have 
the evidence that the respondent by receipt of the letter of OetoU-i 
9, understood that the appellant did not require the insurance 
any longer.

It seem s to me, therefore, that that letter is a written notice 
to the effect that the insurance should be terminated; particu­
larly so when coupled with the arrangement made with (iage.

Some evidence was given as to requests made by the respond­
ent to tlie appellant for return of the policies, but that correspond­
ence shews that the reason that the policies were not returned was 
that they were mislaid.

The duty of the respondent on the receipt of the letter of 
October 9, was, in my opinion, to immediately notify the insurance 
companies of the cancellation of the policies. If they failed to 
do this, and if, in consequence, they arc liable to the insurance 
companies, that, to my n ind, does not affect the liability of the 
appellant.

The respondents evidently had authority to cancel the policies, 
because they subsequently cancelled them by notice.

The appellant is liable for the premium earned up to the time 
of the receipt of the letter of October 9. It paid into court with 
its defence $99.79. I assume from the evidence that that would 
be sufficient to pay the premium earned up to the time of the 
receipt of that letter.

In my opinion, therefore, the appeal should l>e allowed with 
costs, and the respondent's judgment reduced to the sum of $99.79 
and costs. One judgment to be set off against the other, and the 
one in whose favour the balance is to have execution, if necessary. 
If there is a balance in favour of the respondent, the money in 
court to be paid out to the respondent to the extent of such balance, 
and if, after so paying the respondent, said money in court is not 
exhausted, the balance of such money in court should be paid to 
the appellant. Appeal allowed.
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UNITED STATES PLAYING CARD Co. v. HURST
Su i nr me Court of Canada, Dories, C.J., and Idington, Anglin, Brodeur, and 

Miynaull, JJ. February 4, 1919.

Trade mark (§ IV'—21)—Infringement—Design—Intent to deceive— 
Passing off—Damages.

Tin* word "Bicycle” may In* made a valid trade mark for a certain 
class of playing cards, and the sale by another manufacturer of a class 
of playing cards known as the "Bicycle series," the word "Bicycle”
I icing in large letters in one line and the word "Series” I icing in smaller 
letters on the next line is an infringement of such trade mark.

Failed Slates Haying Card Co. v. Hurst, 34 D.L.lt. 745, varying 31 
D.L.R. 590 (annotated), reversed.|

Where in the opinion of the trial judge intention to pass off was abund­
antly proved,' and all means necessary to facilitate passing off were 
provided, and enough was shewn to establish a reasonable probability 
of deception, his judgment enjoining infringement by passing off will be 
upheld although there is no proof of actual passing off.

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario (1917), 34 D.L.R. 745, 39 O.L.R. 249, 
varying the judgment at the trial, 31 D.L.R. 590, 37 O.L.R. 85, 
in favour of the plaintiff. Reversed

I). L. McCarthy, K.C., and Britton Osier, for appellant ; Moss, 
K.C., and Heighinyton, for respondent.

Davies, C.J.:—I concur with Anglin, .1.
Idington, J.:—In regard to the claim herein made, and so far 

as founded upon mere passing off, the appellant obtains by the 
judgment in question herein all it is entitled to on the evidence 
presented for our consideration, and, I incline to tliink, a little 
more.

There is not, in my view of the evidence, enough therein to 
maintain a case merely of passing off, as defined and applied in 
such recent cases as A. C. Spalding Bros. v. A. IV. Carnage (1915), 
113 L.T. 198; Horlick's Malted Milk Co. v. Summerskill (1916), 
33 R.P.C. 108; Universal Winding Co. v. George Hattersley Sr 
Sons (1915), 32 R.P.C. 479; Singer Mfg. Co. v. Loog (1882), 
8 App. Cas. 18; Standard Ideal Co. v. Standard Sanitary Mfg. 
Co., (1911| A.C. 78, at 86.

I am unable to agree with the trial judge that there was evi­
dence of a conspiracy such as he finds between respondent and his 
employers. Indeed, the use, by the Goodall company, as evidenced 
by their catalogue, 1898-1899, of the pictorial representation of a 
bicycle design on one of their cards, 5 years before the respondent 
entered their employment, seems destructive of the basis of such 
finding and none the less when we are assured by appellant s
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counsel that the production of that catalogue is the result of 
industrious search on the part of appellant.

There is indeed evidence of a somewhat earlier use by Good;ill 
& Co. of the pictorial design of a bicycle. Like much else in tin- 
ease the inquiry suggested by these facts does not seem to have 
been prosecuted. It may be, as suggested by counsel for respond­
ent. his misfortune arising from war conditions rather than his 
fault. Be that as it may, we are limited to what is Ijeforc us.

Again, I am unable to accept the theory put forward in argu­
ment that by reason of the mere word “bicycle” having been 
appropriated as a trade mark by appellant, the respondent was 
debarred thereby from the use of any design into which entered 
the pictorial representation of a bicycle or any part thereof, or of 
either coupled with a rider thereon, or anything else to attract 
the eye.

It is the right of every one of His Majesty's subjects to decorate 
1ns goods with any symlxd lie pleases, so long as that symbol has 
not become, by use or by virtue of registration, the individual 
property of another. It is equally his right to use language 
descriptive thereof so long as deception is not intended or likely 
to arise therefrom.

Yet it is mainly by disregard of these rights that the case lor 
appellant has been built up; and largely by a confusing mass of 
evidence, much of it by leading witnesses who evidently had no 
correct appreciation of the matters they were talking about. In 
many parts of their evidence they confuse the design on the card 
with the trade mark which they seek to establish.

Nevertheless if we could properly find as a fundamental fact 
that there was a conspiracy of the kind claimed to have existed; 
then, even such unsatisfactory’ evidence might be made more or 
less properly serviceable to prove the actual execution of the 
purpose of such a conspiracy.

1 admit that from circumstances attendant upon the execution, 
or even attempted execution, of an unlawful purpose, we may 
occasionally l)e able to infer the existence of a conspiracy.

But here I can find nothing sufficiently substantial in the 
respondent’s acts and the circumstances relied upon to demonstrate 
either the existence of such a conspiracy or a course of conduct 
which can only be attributable to the purpose of illegally depriving

P
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appellant by means of deception of that property it had in the 
goodwill or prosperity of its business, or whatever the legal right 
in (piestion may be.

Nor can 1 find in the evidence that degree of probability of 
injury having been, or at the institution of this action, Ixdng, 
suffered by the appellant, from anything done by the respondent, 
which is necessary in order to maintain the action for a passing off, 
when there is not a vestige of direct evidence on the jxiint.

There would not, in my opinion, have been the slightest chance 
of any wholesale dealer, or retailer buying from him, being deceived 
by reason of all that which is put forward in tliis case, and alleged 
to le a means of deception, into buying the (ioodall cards instead 
of the appellants’.

And those buying from the retail dealer cards for use are not 
of the stupid variety of mankind whose eyes, when cast upon a 
card, are likely to lie readily misled.

In so far, therefore, as this case rests upon a passing off, as 
claimed, I think it sliould have been dismissed.

In regard to the claim by appellant for an infringement of its 
trade marks, which are but an artificial means, as it were, for the 
protection of the rights which are liable to lx; invaded by a passing 
off, the exact nature in law of what such a trade mark is must l)e 
correctly appreciated before we proem 1 to consider the proof of 
infringement.

It may lx; still held in a passing-off action (as I have assumed 
for that part of this case) to have a meaning and effective force 
independently of that assigned it in our Trade Mark and Design 
Act but in light of s. 20 thereof, which reads as follows:—

20. No jiereoii shall instit ute any proceeding to prevent the infringement 
of any trade mark, unless such trade mark is registered in pursuance of this 
Act,

1 think all the appellant can complain of herein, resting alone 
uix>n its claims for infringement of its trade marks, must fall 
within the meaning of Part I. of said Act.

In expressing my assumption that for the purposes of this case 
I have considered the trade mark as if jxjssibly an effective force, 
had there been anything coupled therewith to make out a case of 
passing off, I must not be taken as having formed a decided 
opinion. The imperative language of prohibition in the section
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just quoted may, in a passing-off case, some day Ik- argued as 
depriving a plaintiff, or as enough to deprive him, of any support 
to l>c derived from a trade mark, unless it had licen registered in 
course of what is alleged in the case.

On the principle that a man cannot do indirectly what he is 
forbidden to do directly, why should he get the lienefit of an 
unregistered trade mark?

8. 4 defines and differentiates “general” from “specific” trade 
larks.

All those in question herein are of the latter class, which is 
defined as follows:—

(b) “Specific trade mark" means a trade mark used in connection with 
the sale of a class merchandise of a particular description.

Then follows s. 5 (which has a marginal note “What shall Ik- 
deemed to lx* a trade mark”) and reads as follows:—

5. All marks, names, labels, brands, packages or other business devices, 
which are adopted for use by any person in his trade, business, occupation, or 
calling, for the purpose of distinguishing any manufacture, product or article 
of any description manufactured, produced, compounded, packed or offered 
for sale by him, applied in any manner whatever either to such manufacture, 
product or article, or to any package, parcel, case, box or other vessel or recep­
tacle of any description whatsoever containing the same, shall, for the pur­
poses of this Act, be considérer! and known as trade marks.

8. 19 of the Act reads as follows :•*-
19. An action or suit may lie maintained by any proprietor of a trade 

mark against any person who uses the registered trade mark of such pro­
prietor, or any fraudulent imitation thereof, or who sells any article bearing 
such trade mark or any such imitation thereof, or contained in any package 
of such proprietor or purporting to be his, contrary to the provisions of this 
Act.

We are confined by virtue of Part 1 of the Act, and especially 
by these two sections, to an enforcement only of the rights which 
may be rested upon a correct interpretation and construction of 
the language therein.

The question raised herein must, therefore, lie whether or not 
the respondent has in fact used in the maimer indicated in the 
said s. 19, any of the appellant’s registered trade marks, or any 
“fraudulent imitations” thereof.

I observe the change in the language in the first pail of the 
section dealing with the use of the mark, to that in the second part 
dealing with him who sells any article liearing such trade mark, or 
any imitation thereof.
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I incline to hold that the meaning of the word “imitation" in 
any case resting upon either branch of the section must be a 
“fraudulent imitation.”

The registration by appellant of the word “bicycle" took place 
on July 17, 1906, and that seems to be the most important of the 
four trade marks in question, if we take the attention devoted to 
it in the case as a measure of its relative importance.

Now' it is only the use of that word itself by respondent in the 
like manner to that which s. 5 indicated to l>e the measure of 
appellant’s right, that can l>e complained of as an infringement.

And, by the express terms of s. 5, it must lx* a use falling within 
t he words,
for the purpose of distinguishing any manufacture, etc. . . . manufac­
tured . . . applied in any manner whatever cither to such manufacture, 
etc., . . . or to any package, parcel, case, etc................ of any descrip­
tion whatsoever containing the same,

that can be the basis of the right of action given in s. 19.
I do hot think these words can lx* stretched to cover the use 

of the word “bicycle” in an advertisement as alone sufficient to 
found an action upon.

Much less can they be held to cover any pictorial representa­
tion of a bicycle or of any part thereof.

Lliminate these two grounds of alleged offence and 1 find 
nothing in what respondent has done since the registration by 
appellant of the word “bicycle” which can fall within the mean­
ing of the words in s. 5 of the Act.

It is only by a confusing use of the word “bicycle" so as to 
make it cover any and every sentence in which that word can lie 
found and thus extend the meaning of the trade mark beyond its 
limitations that the appellant can hope to succixm! on this ground 
of complaint relative to the word “bicycle.”

As to the objection taken by appellant founded ujxin the use 
ol pictorial representation of a bicycle or any part thereof as an 
equivalent of the word, its own acts of registration furnish a com­
plete answer by way of argument.

Before registering “bicycle” as a word, it had registered same 
flay a representation of a bicycle and a rider thereon, and followed 
both by another pictorial representation of a bicycle and much 
else.
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If the single word “bicycle” should lie applied to cover all 
sought for it to cover herein, such a proceeding must have been 
useless.

True these trade marks are alleged in evidence and argument 
to be resjiectively applicable to different grades of cards. Assum­
ing that to be so and possible within the meaning of the Act 1 
imagine them should lie something on record to distinguish what 
is intended to be covered.

There does not seem to lie anything more than an intended 
use in the sale of playing cards indicated in the applications for 
these several trade marks in question. I doubt much if that is a 
compliance with the Act and fulfils the purpose thereof, but in 
my present view 1 need not follow that suggestion.

As to the other trade marks in question I can find no actual 
imitation thereof much less a fraudulent imitation. Indeed, the 
Goodall company, as already indicated, in dealing with the other 
phase of this complicated case, had lieen using for seven or eight 
years before these registrations cards having its own pictorial 
designs thereon.

Before parting with this case I may say that during the argu­
ment 1 had a decided impression that Mr. Moss’s objection that 
a design on the back of a card could not properly be registered as 
a trade mark was unfounded. Much reading of evidence herein 
which exhibits the mind of those engaged in the manufacture of 
cards, and a further consideration of the Act, led me to doubt the 
propriety of such registrations.

I need not say any more in view of the conclusions 1 have 
mached and expressed.

I think the appeal should lie dismissed with costs here and 
lielow; the cross-appeal allowed and action dismissed with costs, 
but as there were no costs by reason of a cross-appeal as such- - 
as sometimes is found to exist—this should mean only one set of 
costs.

Anglin, J.:—My subsequent study of this case has confirmed 
the impression left on my mind by the argument that the findings 
of the trial judge, most of them confirmed in the appellate division, 
cannot be disturbed. Where the appellate division has interfered 
the evidence and the reasonable inferences from it, in my opinion, 
so far support the trial judge’s conclusions of fact that they should
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lie restored. -He held, upon facts which, if they <lid not compel, at 
least warrantetl, such a finding that
the proper inference from all the evidence is that Hurst and the Uoodalls con­
spired together to defraud the plaintiff of its trade name and of the |>rofits 
legitimately its, as the result of its advertising and enterprise.

I am not inclined to differ from the judge who saw the wit­
nesses on the question whether the defendant was an honest man 
or not, and where there is a finding such as we are here confronted 
with I am little disposed to make nice refinements or subtle dis­
tinctions in order to cut down what has seemed to an experienced 
trial judge to I* necessary for the protection of the holder of a 
trade mark. Perry <t* Co. v. Hcsnn (1912), 29 R.P.C. 509, at 
527-8, 532.

The only question on which I think there is room for any 
doubt is whether the plaintiffs did not adopt the word “bicycle” 
as a grade, quality or style mark rather than as a trade mark— 
(V.S. Playing Card Co. v. Clark (1907), 120 U.S. Patent Office 
(iazette 2190; 132 V.S. Patent Office Gazette 081). If this ques­
tion lx* open under our statute (R.S.C., c. 71, ss. 5 and 13 (2) and 
19), I think the Ixîtter conclusion is that the finding of the trial 
judge in favour of the trade mark, affirmed in appeal, should not 
upon the evidence Ixdore us be disturlx*d.

The amendment to the 4th paragraph of the judgment made 
by the appellate division, however, is probably quite proper. The 
infringement therein dealt with would seem to have Ixxm of the 
specific trade mark mentioned by Hodgins, J.A., rather than of 
the several trade marks set out in par. 5 of the judgment of the 
trial court. Moreover, the judgment, as varied by the appellate 
division in this respect, seems to afford full protection to the 
plaintiffs.

Rut I cannot say the same of the amendments made to para­
graphs 1, 5 and 7. These would seem to open the door to use* of 
the word “bicycle” (for instances in the phrase “Bicycle Scries” 
as used by Goodalls, the word “Bicycle” lx*ing in large letters on 
one line and the word “Series” in smaller letters on the next line), 
quite inconsistent with the measure of protection necessary to 
insure to the plaintiffs the full benefit and enjoyment of their 
trade mark for that word. In my opinion the declaration and 
injunction granted by the trial judge were not too wide for that
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purpose (Singer Mfg. Co. v. Loog, 8 App. Cas. 15; Apollinaris Co. 
v. Norrish (1875), 33 L.T. 242, and should lie restored.

There remain the questions as to passing off and the assess­
ment of damage's.

It is common ground that no instance of passing off has been 
shewn. But in the opinion of the learned trial judge intention to 
pass off was abundantly proved and all means necessary to facili­
tate passing off were provided. These circumstances, in his view, 
made it unnecessary for the plaintiffs to shew that the opportunity 
thus afforded had lieen actually taken advantage of. In the 
appellate division it was thought on the other hand that the 
presence of the manufacturer’s name on cards (the ace of spades), 
tuck cases and cartons would so probably preclude even retail 
customers I icing taken in that evidence of actual passing off was 
essential and that the plaintiffs should fail on this branch of the 
case liecause they had not established “a reasonable probability 
of deception.” In this connection the evidence of Donald Bain, 
a leading retail stationer in Toronto, is important:—

Q. Do you remember whether any card of Good&U’s during the time you 
were in business had any bicycle design on it or anything of that kind? A. 
Latterly they brought out a card with a bicycle design, more after the design 
of the American card, to take its place.

Q. Would you say when that was? A. I would not like to say the year.
His Ivordship: About how many years ago? A. Of course, that is about 

15 years ago.
Mr. McCarthy: About 15 years ago they brought out—do you know 

how they graded that card—what they called it? A. I think they called it, 
if I remember rightly, the “Bicycle” card, too.

Q. Then what was the result as far as the trade was concerned, with 
regard to using the word “Bicycle” when they brought that out? A. There 
was a good many of their cards sold, if you were a smart enough clerk, you 
could sell them in place of the American cards.

Q. If you were a smart enough clerk, you could sell them instead of the 
American card—in the trade what was meant by the “Bicycle” card after 
Goodall brought out his? A. It was an infringement.

While it would, no doubt, have lieen more satisfactory had 
there lieen evidence by several men engaged in the business similar 
to that given by Mr. Bain, and, better still, if actual passing off 
had lieen proved, 1 incline to accept Middleton, J.’s view that 
enough was shewn to establish a reasonable probability of decep­
tion, which would suffice to sustain his judgment. A. G. Spalding 
v. damage, 113 L.T. 198, at 199, 203; Saxlehner v. Apollinaris Co.
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(1897), 14 R.P.C. 645, 654; Iron-Ox Remedy Co. v. Co-oiterative 
Wholesale Society (1907), 24 R.P.C. 425, 430; Liebig s Extract of 
Meal Co. v. Chemists' Co-operative Society (1896), 13 R.P.C. 635, 
644; Claudius Ash, Sons & Co. v. Invicta Mfg. Co. (1912), 29 
R.P.C. 465, at 475, 476; Albion Motor Car Co. v. Albion Carriage 
ami Motor Ilody Works (1917), 34 R.P.C. 257.

As to the damages, with great respect, the fixing of them at 
$250 would seem to have been purely conjectural and arbitrary. 
It is true that the defendant’s interests were in a measure protected 
by the offer of a reference at his own risk as to costs—a provision 
of which its omission from the formal judgment indicates that he 
declined to avail himself. But although the proof of infringement 
and the establishment of a case of passing off entitle the appellants 
to nominal damages, and the probability that actual damages 
were sustained entitles them to inquiry at their own risk, that, I 
think, is the full measure of relief that should Ik* accorded. 
A. fi. Spalding Bros. v. A. W. Carnage, Ltd., supra, at p. 199. 
The formal judgment of the appellate division directing a refer­
ence would seem to indicate that the appellants had accepted the 
provision made by Hodgins, J.A., for an inquiry, should they 
desire it, with a reservation of costs. The case of Provident Chemi­
cal Works v. Canada Chemical Manufacturing Co. (1902), 4 U.L.R. 
.545, 553, cited by the judge, is scarcely in point, however, because, 
as Moss, J., points out, it there
aj»j)car(ed) from the evidence that no purchaser had been misled into buying 
the defendants’ product instead of the plaintiff’s.
Here this negative has not been established.

With the modifications indicated I would restore the judgment 
of the trial judge. The appellant should have its costs of the 
appeal to this court and the cross-appeal should lx* dismissed 
with costs.

Brodeur, J.:—This is an appeal from a judgment of the 
appellate division of Ontario varying a judgment of the supreme 
court rendered by Middleton, J.

The action had been brought to restrain certain alleged infringe­
ments by the respondent of the trade marks claimed by the appel­
lant with respect to playing cards and to restrain the respondents 
from passing off the respondent’s playing cards as cards of the 
plaintiff. These trade marks consisted of the word “bicycle” applied 
to playing cards and in three designs called respectively, “Safety,”
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“Expert” and “Acorn/’ on which the bicycle was a characteristic 
feature.

Middleton, J., held that those trade marks had been infringed 
upon and the injunction prayed for was maintained.

The appellate division confirmed the injunction as to passing 
off and as to the trade marks, “Safety,” “ Expert “and “Acorn. ’ ' As to 
the trade mark “Bicycle,” the appellate division varied the judg­
ment by deciding that the cards tearing a design representing a 
bicycle were not an infringement of the patent and that the use 
also of the words “Bicycle Series” did not constitute an infringement ; 
but that the defendants should be restrained from using the word 
bicycle on tucks and cartons and should use the words" bicycle cards” 
generally. The nominal damages which had l>een granted by 
Middleton, J., were set aside by the apjxillate division. The 
plaintiff appeals to this court from the judgment of the appellate 
division and, on the other hand, the respondent cross-appeals and, 
therefore, all the questions which had teen raised by the pleadings 
are now’ in issue before tliis court.

The evidence shews that in 1885 the appellant company was 
manufacturing four grades of playing cards which were known 
respectively as Tigers, Tourist, Army and Navy, and Congress. 
Those cards were of different prices, qualities and finish, two of 
those grades being expensive cards and two of a cheaper kind.

It was found advisable, in order to satisfy the demand in the 
trade for a playing card of another grade lying intermediate 
between the expensive and the cheap grade, to create a fifth grade. 
A name had to te given to that card; and, as at that time the use* 
of the bicycle was tecoming very popular, they thought of giving 
the name of “bicycle” to that grade ; and, as the requirements of the 
trade demanded, different designs of bicycles were used on the 
back of the cards; and in that way the“Acorn,” the “Expert” and the 
“Safety” were manufactured and put on the market. Some other 
designs of the bicycle idea were also put on the market; some were 
successful and were maintained, like the “Expert,” the “Safety” and 
the “Acorn;” some others were less successful; and in 1906 trade 
marks were applied for and obtained.

About the time those designs were registered as trade marks 
another trade mark was obtained by the appellants for the word 
“bicycle.” It appears that large sums of money were spent by the 
appellant company to advertise their cards, and particularly the
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bicycle card. The result whs that those bicycle cards were in 
great demand on the Canadian market and also in the United 
States, where, in nil probability, the apjiellant company were the 
largest manufacturers.

In Canada one or two companies manufactured some playing 
cards; but it does not appear by the evidence that it was done on 
an extensive scale. The sales of playing cards appear, on the 
contrary, to be divided on the Canadian market between the ap­
pellant company and the large English firm of Charles Goodall & Co.

Hurst, the respondent, was a traveller for a wholesale stationery 
firm of Toronto; and, as such, was selling playing cards of the 
appellant company and of the Charles Goodall Co., and lie was 
thoroughly familiar with the playing card trade in- Canada. In 
1901 he solicited from Charles Goodall <fc Co. tin- 'anadian agency 
for the sale of their cards; and, having obtained that agency, he 
devoted himself entirely to it.

It appears that before that date the Goodall firm had in some 
cases also used the word “bicycle” in connection with their play­
ing cards; but it was done in a very quiet way and the Canadian 
trade did not seem affected at all by it; but after Hurst became 
their sole Canadian agent their hesitation in that respect seemed 
to cease and they began to use extensively the word “bicycle” in 
connection with their cards, called the “Viceroys” and the “Impe­
rial Club.” Their sample books began to display in a conspicuous 
way the word “bicycle.” It liecame pretty clear that the use of 
this word either by Goodall or by Hurst interfered xvith the trade 
of the appellant company; and the present action was instituted 
to restrain Hurst in connection with his playing cards.

It is contended that playing cards arc not a proper subject- 
matter of trade mark registration. There is absolutely nothing 
in the statute which prevents the word “bicycle” or the designs 
mentioned in those trade marks from lx>ing the subject of a trade 
mark. It cannot l)e claimed that the word was descriptive of the 
article to which it was applied. It was a fancy word which 
certainly could be used in connection with the playing cards. 
The respondent himself admits that the term “bicycle” used in 
connection with the playing card trade had a definite meaning as 
referring to the manufacture by the appellants.

Our statute states (c. 71, s. 5) that all marks, names, labels 
packages or devices which are adopted for use by any person in 
his trade for the purpose of distinguishing any goods manufac-
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tured by him be considered anti known as trade marks. The word 
“bicycle” and the design in question hail been in use for a great 
number of years by the appellant company. They were known 
in the trade as such and I have no doubt that they could lie made 
the subject of a trade mark.

On that ground, the trial judge and the court of appeal express 
the same view in which I concur.

If the Goodall company had used, previous to the registration, 
the word “bicycle,” it could not have affected the rights of the 
plaintiff company which had been using this description of goods 
for a great number of years and had established a trade by which 
those cards came to lie known as “bicycle cards.” I tun unable to 
agree with the appellate division in its variation of the decision of 
the trial judge. If the word “bicycle” has become known in tin- 
trade as connected with the goods of the appellant company, it 
seems to me that the word used in some way or other by some 
competitive firm would be illegal. Whether the respondent would 
claim the Goodall cards to lie part of the Bicycle Series or whether 
designs would lx? put on the back of those cards representing a 
bicycle, I think that either would constitute an infringement upon 
the trade mark of the appellant company. Sebastian on Trade 
Marks (5th cd.), p. 147; Johnston v. On Ewing A Co. (1882), 
7 App. Cas. 210; Read Bros. v. Richardson A Co. (1881), 45 L.T. 
54; EdelsUn v. Edelsten (1803), 1 De G. J. & S. 185, 46 E.H. 72.

In those circumstances, I am of the opinion that the action of 
the plaintiff should lx? maintained, that the appeal should be 
allowed with costs of this court and of the court below, and that 
the cross-appeal should lx? dismissed with costs.

Mionault, J.:—I concur in the opinion of Anglin, J.
Appeal allowed.

WITHERSPOON v. TOWNSHIP OF BAST WILLIAMS.

Ontario Supreme Court, Appellate Division, Mulock, C.J. Ex., Clute, Riddell, 
Sutherland and Kelly, JJ. December SI, 1918.

Municipal corporations (§ II D—146)—Contract to build bridge— 
Execution according to contract—Right to recover—No
BY-LAW AUTHORISING—DUTY OP MUNICIPALITY TO KEEP HIGHWAYS 
IN REPAIR.

A plaintiff who has, according to the true meaning of a contract in 
writing and sealed by a municipal cor|»orat,ion, done what he contracted 
to do in constructing a bridge to replace one which formed part of a 
highway in the township is entitled to recover the contract price. The 
absence of a by-law authorising the construction is no defence to an 
action to recover the contract price, it being part of the duty of the 
municipality to keep the roads in repair and fit for ordinary traffic incltid­
ing the building and repair of bridges.

[MacKay v. City of Toronto (1918), 43 D.L.R. 263, distinguished.]
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Appeal from a judgment by Rose, J.,on an action to recover 
$2 500, tlie balance of the price of a bridge erected bv the plaintiff 
for the Municipal Corporation of the Township of Last Williams, 
the defendants. Reversed.

The judgment appealed from is as follows:—
Rose, J.:—The plaintiff’s claim is for $2,500, the balance 

of the price of a bridge erected by him for the defendants. 
There are no pleadings, the action having lieen commenced by a 
sj)ecially endorsed writ. The defence specifically raised by the 
affidavit of merits is, that the bridge lias not lieen completed 
according to the agreement between the parties, in that the bridge 
for w hich the defendants agreed to pay w as to be one of 15 tons' 
capacity, whereas the bridge erected is not of that capacity: 
at the trial, however, there was raised an additional defence, 
viz., that no by-law had lieen passed by the council of the defendant 
municipality authorising the order for, or accepting, the bridge. 
1 delayed the delivery of judgment in order to see what the opinion 
of the Appellate Division might lie upon the similar defence 
raised in the case of Mackay v. City of Toronto,* which, at the 
time of tliis trial, was standing for argument.

In January, 1915, the township council decided that a new 
bridge was necessary, and in some way or other it was made 
known that tenders would lie considered. The recollection of the 
witnesses as to how this information was imparted is not quite 
clear; I think, however, that a plan (exhibit 2) anti specifications 
(exhibit 3) were furnished to the probable tenderers, including 
the Sarnia Bridge Company, from whom the plaintiff procured 
the steel superstructure of the bridge. Both plan and specifica­
tions were prepared by Mr. Farncomb, a civil engineer, instructed 
by the Reeve in that behalf; neither shews the capacity of the 
bridge. After the invitations to tender had gone out, Mr. Farn- 
comb wrote to the Reeve a letter dated the 8th February, 1915, in 
which he advisçd him to ask for figures on a “class A” bridge, 
instead of on a “class B” bridge, telling him that a “class A” 
bridge was designed to carry a concentrated live load of 15 tons at 
10-foot mitres, while a “class B” bridge would carry 10 tons at 
10-foot centres. He also said “the latter” (i.e., class B) “bridge
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•The judgment of Middleton J, in the Mackay case is reported in 39 
O.L.R, 34; it was affirmed by a Divisional Court of the Appellate Division on 
the 26th April 1918: see 43 D.L.R. 263, 43 O.L.R. 17.
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is not approved for main roads. It might be well to ask for 
alternative bids on each class of bridge, and then you could decide 
which class to adopt.” The definitions of the two classes are 
evidently taken from the specifications prepared under the direc­
tion of the Ontario Government for the assistance of munici­
palities: see the Annual Report upon Highway Improvement. 
1911 (exhibit 18), p. 135.

No invitation to tender alternatively was sent out as suggested 
by Mr. Famcomb.

Tenders came in and they were opened at a meeting of t he 
council held on the 22nd February, 1915. At that meeting Mr. 
Farneomb’s letter was produced by the Reeve and was read. 
Amongst the tenders was one from the plaintiff for “your propos'd 
bridge in accordance with plans and specifications furnished by 
your engineer,” or rather, there is produced a letter from the 
plaintiff purporting to enclose such a tender. The letter is written 
in ink—but the prices are in pencil writing. The letter quotes 
prices for the steel superstructure $4,145, and for the combined 
steel and concrete work $(>,400. There are also, in pencil, under 
the line quoting the price for the combined steel and concrete 
work, the words “for 15-ton capacity bridge $200 more,” and 
there are carried out into the margin the figures “$6,000.”

The evidence as to how the words written in pencil found their 
way into the letter, and as to what the real bargain was, is somewhat 
confused and conflicting, but I think that what really occurred 
was: that the plaintiff attended the meeting at which the tenders 
were considered, but was not in the room when Mr. Farncon h’s 
letter was read; that the council decided that certain things not 
mentioned in the invitations to tender—an expansion apron, 
steel hub-guards, and the propping up of the old bridge until the 
new one was in place—would have to be provided for, and that they 
ought to have what they somewhat loosely called a “15-ton 
capacity” bridge; that the plaintiff was called in and was asked 
what he would charge for the apron, the hub-guards, and the 
propping up of the old bridge; that he said $300, but finally 
agreed to take $200; that there was some discussion as to the 
capacity of the plaintiff’s proposed bridge, a strain-sheet (exhibit 4) 
furnished by the plaintiff being quite unintelligible to the council; 
that the plaintiff was told that the council desired a “15-ton 
capacity” bridge; that he asked what they meant by that, and was
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told that they meant a bridge that could lie crowed by a 15-ton 
tlive-ihing outfit ; that the plaintiff said urn is true) that liis bridge 
would lie strong enough for that purpose; that the offer was 
■irrepted; and that the plaintiff inserted in his letter (exhibit 8) 
the words above quoted. The plaintiff says that the words were 
not all written at the one time; that the words and figures “820(1 
more” and “SO,000” were first written, as a part of the agreement 
to supply the extras; that, before he had finished the sentence, 
he was asked to retire from the room ; that w hen he returned there 
was some talk about the capacity of the bridge, and that he then 
wrote “for a 15-ton capacity bridge,” these words liaving no 
connection with the 8200, which has reference solely to the extras. 
1 tun not entirely satisfied that his recollection as to this lining 
the way in which the words were added is accurate; but I am 
satisfied that the 8200 was for the extras, and that he was never 
asked to supply a “class A" bridge—that what theinemliers of the 
council expressed themselves as wanting was a bridge that could 
safely lie used by a 15-ton threshing outfit. They knew that the 
traffic in the road was not very heavy ; some, at least, of them did 
not, even at the time of the trial, understand the difference Iwtwecn 
a bridge of “class A” and one of “class B;” what they thought 
was that it was desirable that the bridge should lie safe for the 
occasional passage of a 15-ton threshing outfit, and they demanded 
an assurance from the plaintiff that his bridge would satisfy that 
requirement. If any of them really thought that they ought to 
have a bridge of “class A,” as descrilied by Mr. Karneomh, they 
could easily have expressed their thought by quoting his letter. 
They did not do so; and. if they have got, not what they wanted, 
but what they asked for, the fault is theirs, not the plaintiff’s.

The agreement having lieen reached, a resolution was passed 
(exhibit Hi) awarding the contract to the plaintiff. This calls for 
“a 15-ton capacity bridge," at the price of 80,(100, “according to 
plans and specifications of the engineer for said bridge.”

After the meeting, the strain-sheet furnished by the plaintiff 
was by the Reeve submitted to Mr. Famcomb, without any 
suggestion that his advice as to calling for a “class A” bridge had 
lieen acted upon. Mr. Famcomb wrote, on the 13th March 
(exllibit 13), that the strain-sheet appeared to lie quite satis­
factory ; and his approval was communicated to the plaintiff.
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The council had insisted upon the concrete work t>eing done by a 
local contractor, and the plaintiff had it done accordingly. It has 
been paid for by the defendants. The plaintiff also ordered the 
steel front the Sarnia Bridge Company, and it was supplied.

Shortly lief ore the council of 1915 went out of office, the Reeve 
and the plaintiff prepared a contract, upon a printed form furnished 
by the plaintiff (exhibit 1). This provides for a bridge to lie com­
pleted on or l>efore the 15th October, 1915, “in accordance with 
plans furnished by counsel ” (sic) “for sixty-six hundred dollars and 
one hundred dollars for furnishing steel and widening west end of 
su])erstmeture. ” (This widening, as also a certain lengthening 
of the centre span and a shortening of the approaches, had been 
agree; ! to by the plaintiff after the council meeting in February. 
The time for completion had been agreed upon originally, 
although the resolution and the letter contain nothing about it.) 
The Reeve took this contract (exhibit 1) to the last meeting 
of the council. It was explained that the incoming council ought 
to have liefore them something to shew’ what the bargain was, 
and the Reeve and the Councillor in whose riding the bridge was, 
signed it, and the clerk, apparently with the assent of the members, 
affixed the seal. It had l>een already signed by the plaintiff. 
No by-law or resolution authorising its execution was passed.

As has been mentioned, the original stipulation was that the 
bridge should be completed liefore the end of 1915; but there had 
been delay, for which, apparently, the plaintiff w as not responsible. 
It was thought unwise to lay the concrete flooring during the 
winter; and a contract was executed, dated the 28th January, 
1910 (exhibit 5). in which it was recited that the parties had 
agreed in writing that the plaintiff should build and the defendants 
should accept and pay for the bridge; that it was desirable to 
open the bridge for light traffic during the winter; that it had leen 
agreed that the use of the bridge by the defendants should not 
be an acceptance, but that the duty of the plaintiff should he to 
finish and hand over the bridge by the 31st May, 1916, “com­
pleted according to the said agreement in writing,” and that the 
duty of the defendants should be to accept and pay for it if so com­
pleted. The document went on to witness an agreement that the 
plaintiff should furnish temporary planking and the defendants 
should pay for it; that the plaintiff should have until the 31st May 
to complete the bridge; that upon its completion it should be
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paid for as if it hail l>een completed within the time fixeii in the 
original agreement. This agreement I fears the corporate seal 
of the municipality, hut there was no by-law authorising its 
execution.

The plaintiff complete!I the bridge; there were disputes as to 
whether it was in accordance with the specifications. Mr. Tam- 
con di inspected it ami reported that certain work had to lie done; 
this work was done, and the bridge is in good condition, and is in 
use by the defendants. It is well above the standard require­
ments of a “class IV bridge, and can safely l>e crossed by a 15-ton 
threshing outfit. The defendants have paid part of the price, 
but refuse to pay the balance, $2,500.

If the want of a by-law is not an insufferable difficulty, I think 
the plaintiff is well entitled to succeed. Whether the contract is to 
lie found in the letter of the 22nd February, 1015 'exhibit 8), and 
the resolution of the council of the same date (exhibit 10). as the 
defendants contend, or in the document executed at the last 
n coring of the council of 1015 (exhibit 1), as the plaint iff argues, 
or is to 1)C gathered from the evidence. I think the plaintiff has 
fierformod his part. The words in the letter of the 22nd February, 
“a 15-ton capacity bridge.’' are susceptible of two meanings. 
They may mean a bridge designed to carry a concentrated live 
load of 15 tons at 10-foot centres, i.e., a “class A” bridge, or they 
may mean a bridge which can safely lie crossed by a 15-ton 
threshing outfit. As 1 have said, I am convinced that it is in the 
latter sense that the parties used them, and the evidence is clear 
that the bridge answers the description. It is also built in accord­
ance with the plans and specifications furnished by Mr. Famcomb, 
and with the strain-sheet approved by him. The plans anil 
Specifications prepared by Mr. Famcomb were put forward by the 
council; so that, whêther the words of the contract lie “plans and 
specifications furnished by your engineer," as in the plaintiff's 
letter, or “plans and specifications of the engineer for said bridge,” 
as in the resolution, or “plans furnished by council,” as in the 
formal document (exhibit 1), the plaintiff has done what he con­
tracted to do.

I have, however, come to the conclusion that I cannot give 
judgment in favour of the plaintiff. The decision of the Appellate 
Division in Mackay v. City of Toronto is noted in (1918) 14 O.W.N.
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_* 155, but is not yet fully reported.* The written opinion*
8. C. are, however, available, and I think that they compel me

Wither- to hold that, even in the case of an executed contract such as this,
spoon the other contracting party cannot have judgment :igainst the

Township municipality 
contract hasWilliams.

the power of the to enter into the
contract has been exercised by by-law, in accordance with the 
statute, or there has been an adoption of the contract, evidenced 
by a by-law. There is, in this case, no difficulty alniut the seal. 
It was affixed to the contract executed in Decemlier, 1915 (exhibit 
1), and, apparently, was so affixed with the assent of the members 
of the council present at the meeting; and it was affixed to the 
agreen ent of the 28th January, 1916, which recognises the exist­
ence of the contract; but, as I read the Mackay case, that is not 
enough ; what is required is that the ilowers of the council skill 
be exercised by by-law; and there is no by-law here. The opinion 
of Mr. Justice Middleton at the trial was to that effect (39 O.L.R. 
34, 46); Mr. Justice Maclaren, in whose opinion Mr. Justice 
Magee concurred, agreed with the trial Judge “us to the general 
result of the authorities” (14 O.W.N. at p. 156f); and Mr. Justice 
Ferguson was clear that sec. 249 of the Consolidated Municipal 
Act applies, whether the “power” which the council is exercising 
is an administrative power or a legislative power. He holds that 
the contrary opinion expressed by G Wynne, J., in his dissenting 
judgment in Waterous Engine Works Co. v. Town of Palmerston 
(1892), 21 Can. S.C.R. 556, does not state the law as established 
by the authorities.

If the power to contract is one that must lie exercised by by-law,
the use of the bridge by the defendants does not help the plaintiff. 
The argument based upon that use seems to be disposed of by 
Patterson, J., in the Waterous case, at p. 579; it is “the same 
discussion of section 282 (now' 249) in a slightly different form." 
See also Middleton, J., in the Mackay case, 39 O.L.R. at p. 46.

The action will be dismissed, but without costs. I understood 
Mr. McEvoy to say, during the argument, that the members of the 
council were willing to pay what they thought the bridge was 
worth to the defendants. Perhaps it is not too much to hope that, 
notwithstanding the dismissal of the action, they may see their

•See now 43 D.L.R. 263, 43 O.L.R. 17. 
f43 D.L.R. at p. 264, 43 O.L.R. at p. 19.
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way clear to do so, and that, in view of Mr. Farncomb’g written 
opinion that “the bridge is well atiove the standard required for 
a class B bridge” (exhibit lti), and his evidence that the ehistic 
lin it of the bridge will not be exceeded by the passing of a 15-ton 
threshing outfit, they may conclude that the bridge is really worth to 
the defendants the whole or nearly the whole of the contract-price.

T. G. Meredith, K.C., for appellant.
J.M.McEvoy and C.St.( lairLeitch,fordefendants. resixindent s.
Clute, J.:—The facts as found by the trial Judge should 

oot, in my opinion, lx* disturlied, and are quite sufficient to 
entitle the plaintiff to a verdict, if the want of a by-law 
is not an insuperable objection. Judgment was delayed by the 
trial Judge pending the decision of the Appellate Division in 
Mackay v. City of Toronto, 43 D.L.R. 2(13, 43 O.L.R. 17, and, 
when it was given, lie felt compelled to hold “that, even in the 
case of an executed contract such as this, the other contracting 
party cannot have judgment against the municipality unless the 
jiower of the council to enter into the contract has lieen exercised 
by by-law, in accordance with the statute, or there has been an 
adoption of the contract, evidenced by a by-law.”

The whole question therefore is, whether the plaintiff is entitled 
to succeed, upon the facts as found by the trial Judge, in the 
alwence of a by-law.

The facts in the Mackay case differ widely from the case at 
bar. Mnclaren, J.A., points out that the particular ground on 
which the judgment lielow was based was, that the defendants hail 
never contracted with the plaintiff under seal or as required by 
the Municipal Act, and that the case did not fall within the class of 
cases in which such a formality n ight lie dispensed with. In 
answer to the argument of counsel that, notwithstanding the lack 
of u seal, the phiintiff would nevertheless lie entitled to mover 
if the contract had been fully carried out, the learned Judge said 
that “in the present case it cannot be said that the council had 
any knowledge that any such contract had lieen made with the 
plaintiff as he now claims, and the testimony of the Mayor, of 
which the trial Judge expresses his ‘full and unqualified accept­
ance, ' shews that he had no idea that he was entering into any such 
contract in his dealings and communications with the plaintiff; 
and, even if he had, it had not been fully carried out, and could 
hv no means be called an executed contract.” Magee, J.A,.

ONT.

sTâ
WlTHKH-

Township 

Williams. 

Clute. J



378 Dominion Law Reports. [47 DAJt.

ONT.

8. C.

Township 
or East 

Williams.

Chrta, I.

concurred with Maclaren, J.A. Riddell, J., points out that 
“there was no executed contract in the sense that the council, 
knowing the facts, accepted the results of the plaintiff’s labours. 
He had not even furnished what he set out to do—liis ‘final 
report’ was never delivered. Any acceptance there was, was 
without a knowledge of the facts—and any so-called ratification 
was in the same condition.” Hodgins, J.A., concurred with 
Riddell, J. The alleged contract was quite out of the ordinary, 
and one in which one would think the strictest formality would l*e 
required.

The present case is totally different ; it is a part of the duty 
of the municipality to keep the roads in repair and fit for ordinary 
traffic, including the building and repair of bridges.

It is not disputed in the present case that it was the duty 
of the municipality to build the bridge in question. It is found 
that specifications and tenders were procured from an engineer 
authorised by the council to make them ; that the plaintiff tendered 
in writing in accordance with the plans and specifications furnished 
by the defendants, and that his tender was accepted bv resolution 
of council, and that the suggestion by the engineer that they should 
ask for tenders for “a bridge designed to carry a concentrated live 
load of 15 tons at 10-foot centres,” was not received by the council 
until after the invitations for tenders had gone out; that, before 
the offer was accepted, there was some discussion as to the capacity 
of the bridge, and, when the plaintiff was told that the council 
desired “a 15-ton capacity bridge,” he asked what they meant 
by that, and was informed that they meant a bridge that could 
lie crossed by a 15-ton thresliing outfit.

The trial Judge finds, on quite sufficient evidence, that the 
plaintiff never was asked to supply a “class À” bridge; that what 
the members of the council expressed themselves as wanting was a 
bridge that could safely lie used by a 15-ton threshing outfit. 
They got in fact what they asked for. The strain-sheet furnished 
by the plaintiff was by the Reeve submitted to the defendants' 
engineer without any suggestion that the advice as to calling fur 
a “class A” bridge had not been acted upon. The engineer 
advised that the strain-sheet appeared to lie quite satisfactory, 
and his approval was communicated to the plaintiff.

The council insisted on the concrete work tieing done by a local
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contractor, and the plaintiff had it done accordingly, and it was 
paid for by the defendants.

The contract provided that the bridge should be finished by the 
15th October, 1915, “in accordance with the plans furnished by the 
council, for $6,000 and $100 for furnishing steel and widening 
west end of superstructure.” There had been some delay, for 
which the plaintiff was not responsible; it was thought unwise to 
lay the concrete flooring during the winter; and a further contract 
was executed by the parties, dated the 28th January, 1916, in 
which it was recited that the parties had agreed in writing that the 
plaintiff should build and the defendants should accept and pay 
for the bridge; that it was desirable to ojien the bridge for light, 
traffic during the winter, but it hud been agreed that the use of 
the bridge by the defendants should not be an acceptance, but that 
the duty of the plaintiff should be to furnish and hand over the 
bridge by the 31st May, 1916, “completed according to the said 
agreement in writing,” and that the duty of the defendants should 
l>e to accept and pay for it when so completed; that the plaintiff 
should furnish temporary planking, and that the defendants 
should pay for it; that the plaintiff should have until the 31st. May 
to complete the bridge; that, upon its completion, it should be 
paid for as if it had lieen completed within the time fixed in 
th<‘ original agreement.

This agreement bears the corporate seal of the municipality, 
hut there was no by-law authorising its execution.

The trial Judge finds that “the plaintiff completed the bridge; 
there were disputes as to whether it was in accordance with the 
specifications: Mr. Farncomb,” the defendants’ engineer, “in­
spected it and reported that certain work had to be done; this work 
was done, and the bridge is in good condition, and is in use by the 
defendants. It is well alx)ve the standard requirements of a 
‘class IV bridge, and can safely be crossed by a 15-ton threshing 
outfit. The defendants have paid part of the price, but refuse to 
pay the balance, $2,500. If the want of a by-law is not an in­
superable difficulty, I think the plaintiff is well entitled to succeed. ”

Having regard to the findings upon which the judgment was 
based in each case, I am of opinion that the Mackay case differs so 
materially from the present that it is not an authority decisive of 
the case at bar.
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Waterous Engine Works Co. v. Town of Palmerston (1892), 21 
( ’an. S.C.R. 556, is the leading authority for the necessity of a by-law 
That case proceeded upon the ground that, though the contract 
was under seal, it was never executed, and that the engine was not 
accepted. Strong, J., said, p. 559: " Mr. Justice Rose, before w hom 
the cause was tried, the Divisional Court of Chancery, and the ( 'om t 
of Appeal, have alt successively held that the contract was never 
executed but was wholly executory. In this conclusion I entirely 
agree. The much debated question as to the liability of a corpora­
tion on an executed contract not entered into with the requisite 
formalities imjxised either by common law or by statute does not, 
therefore, arise here. The question we have to determine is w het her 
the municipal corporation of an incorporated town is liable on a 
contract for the purchase of a fire engine which has lieen entered 
into without the authority of a by-law under seal, and which 
contract has remained unexecuted.”

The decision of a majority of the Court is limited to a case 
where the contract was not executed, and the fair inference is that, 
had it been satisfactorily established before the trial Judge that the 
contract was not executory but executed, the decision of the 
Supreme Court of Canada would have been the other way. 
CWynne, J., as I read his judgment treated the contract as 
executed, and it was thus a difference in respect of the question 
of fact that gave rise to the differences of opinion in that Court, and 
created a difference of opinion as to when a by-law is necessary.

Accepting the view that the contract in that case was executed 
and the engine accepted by the corporation, the reasons of Gwynne, 
J., seem to me to lx? unanswerable; and, having regard to the 
difference in the findings of fact, the case is, I think, an authority 
for the plaintiff in this action.

Reference is made, in the case referred to, to Pint v. Municiinl 
Council of Ontario (1860), 9 U.C.C.P. 302, at p. 304, and Gwynne. 
J.. points out that in Perry v. Corporation of Ottawa (1864), 23 
U.C.Q.B. 391, Draper, C.J., held that the Court, notwithstanding 
the passing of the Municipal Act of 1858, which contained the 
clause now under consideration, was bound by the judgment in 
the Pim case. In that case the Chancellor points out (9 U.C.C.P. 
at pp. 305. 306) that “the action is brought upon an executed 
contract. The court-house had liecn built under the supervision
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and to the satisfaction of the defendants' architect before action 
brought. The justice, therefore, of compelling the defendants 
to pay for the work, labour, and materials, of which they have 
had the lienefit, is obvious; and if there 1æ a principle upon which 
they arc to be absolved from that just liability, it must be the 
principle, that being a corporation, their will cannot be expressed 
except through their common seal; and as they are incapacitated 
from making their own will known, except through their common 
seal, so it cannot be implied by courts of justice. . . . Now 
it will be found, I apprehend, that there never was any such 
universal rule as that which has been supposed. ”

The Chancellor (p. 300) quotes, among other cases, the observa­
tions of Erie, J., in Henderson v. Australian Steam Navigation Co. 
(1855), 25 L.T. (O.S.) 234, at p. 235: “It would l>e very dangerous 
to rest the exception upon the ground of frequency or insignifi­
cance; nor do I gather from the cases that that has been put 
forward as the principle. Certainly, as to trading corporations 
the exception has not l>een so limited; and I think that the soundest 
principle on such a matter is to look to the nature and subject- 
matter of the contract, and if that is found to be within the fair 
scope of the purposes of incorporation, to hold the contract 
binding, even though not. under seal. ”

llugarty, J., in the Him case (9 U.C.C.P. at. p. 312) quotes from 
lord Denman in Hall v. Mayor of Swansea (1844), 5 Q.13. 52Ü, 547, 
114 E.R. 1348, where he says: “If the corporation have helped 
themselves to another's money, it would be al>surd to say that 
they must bind themselves under seal to return it.” And at 
p. 313, Hagarty, J., says: “1 cannot see that it is the law of the 
land to consider the distinction between executed and executory 
contracts as exploded. Nor can I regard the cases in which 
corporations may be held liable without seal as confined to those
of small Amount and daily occurrence.....................1 do not
consider a decision of this case in the plaintiff s favour in any way 
countenancing a right to sue a corporation for damages on an 
executory contract not under seal, which they have repudiated 
before the work was done or accepted by them. I am quite 
willing to maintain the rigor of the law on that point. The 
distinction appears broad and intelligible between such cases 
and the present. The evidence in this case removes all difficulty
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on the question of acceptance by the defendants of the plaintiff's 
work; they were incorporated expressly to build this court-house 
and gaol ; they engaged the plaintiff to build it, and they take- it 
from him and for two years use it as such, and in it they transact 
all their official business as their official habitation. ”

These remarks apply, in my opinion, with full force to the 
present case, with this difference in the plaintiff’s favour, that 
in the present case the contract is under seal, and again affirmed 
under seal by a further contract extending the time for completion.

Section 400 (1) of the Municipal Act provides that “every 
highway and every bridge shall be kept in repair by the corpora­
tion the council of which has jurisdiction over it . . . and in 
case of default, the corporation shall be liable for . . . damages. ”

Section 8 of the Municipal Act provides that “the inhabitants 
of even’ . . . township shall be a body corporate for the
purposes of this Act. ”

Section 249 (1) provides that, “except where othenvise pro­
vided, the jurisdiction of every council shall be confined to the 
municipality which it represents and its powers shall lie exercised 
by by-law.”

As a general rule, no doubt, contracts entered into by a corpora­
tion must lie made under seal, otherwise they cannot be enforced: 
Mayor etc. of Kidderminster v. Hardmck (1873), L.R. 9 Ex. 13.

It is said the seal of the corporation when affixed is equivalent 
to the signature by a private person and places the corporation 
in a similar position: Hartford Union Guardians v. Trickett and Sons 
(1888), 59 L.T.R. 754.

The corporation i s not liound to set up the alisence of a corporate 
seal: liournemouth Commissioners v. Watts (1884), 14 Q.B.D. 87; 
and may ratify the contract under its seal: lirooks Jenkins iV Cn. 
v. Torquay Corporation, [19021 1 K.I3. 001 ; Melliss v. Shirley Local 
Board (1885), 14 Q.R.D. 911, reversed on other grounds. 10 Q.B.I). 
440 (C.A.)

Even where a contract is not formally ratified, a corporation 
may be bound by acquiescence : Hoare and Co. Limited v. Lewisham 
Corporation (1902), 18 Times L.R. 810 (C.A.)

If sec. 249 of the Municipal Act is to be construed as meaning 
that all powers of the council shall lie exercised by by-laws, it 
would paralyse the action of corporations in their multitudinous 
duties.
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I think the sound view to 1* applied in a vase like this is. that 
regard should lx; had to the nature and suhjevt-mattev of the 
contract, and, where the work to lie informed by the contract 
falls within the scope and duty of the corporation, and the contract 
has been executed, and the corporation has accepted the work, 
it is liable for payment; and this would l>e so even if the contract 
were not under seal.

The appeal should be allowed and judgment entered for the 
plaintiff for $2,500, with interest and costs here and below.

Mi Lot k, C.J.Ex., agreed with Clvte, J.
Riddell, J.:—This is an action lx;gun by writ of summons 

specially endorsed “to recover from the defendants the sum of 
$2,500 and interest thereon from the 1st day of June, 1910. The 
following are the particulars: Balance due under a contract made 
between the plaintiff and the defendants for the construction 
and erection by the plaintiff for the defendants of a steel sub­
structure bridge, concrete substructure and floor, as provided 
and agreed upon by agreement in writing lx;tween the parties. . . 
$2,500.” (A claim for interest is added.)

The affidavit of the present Reeve, filed with the ap|x;arance, 
sets up that, from information received from members of the 
council “who were in office when the agreement concerning the 
building of the bridge, part of the price of which bridge is being 
sued for in this action, was made, I verily l>elieve that the said 
bridge has not been completed according to the agreement IxiAveen 
the n unicipul corporation and David Witherspoon. . . . The
bridge which the municipality agreed to pay for was to be a bridge 
with a 15-ton capacity, and . . . the bridge which has l>ccn 
constructed by David Witherspoon is not a bridge of 15-ton 
capacity, nor does it . . . approach nearly to that strength.”

This affidavit, by Rule 5G (1), sets out “the facts and circum­
stances which” the defendants deem “entitle” them “to defend 
the action:” and the plaintiff elected to treat his special endorse­
ment and this affidavit as the record; no pleadings were delivered, 
and the action went down for trial on this record.

The issues were and are quite plain: the plaintiff alleges that he 
had a written agreement with the defendants to build a certain 
bridge for them; the defendants do not dispute the agreement, 
hut themselves assert it—and allege that the plaintiff has not
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carried it out, as he was bound to build a “bridge of 15-ton 
capacity. ”

The council of the township, desiring to make a better crossing 
over the Aux Sables River, advertised for tenders; the plaintiff 
put in a tender, whereupon the council had the following pro­
ceedings:—

February 22, 1915: “Tenders opened for construction of 
McKenzie bridge over Sauble River, on motion of Loomis and 
Fraser that we award D. W itherspoon the contract of a fifteen-ton 
capacity bridge, steel superstructure and concrete abutments, 
of w hat is known as the McKenzie bridge of Fast W illiams, sixty- 
six hundred dollars ($6,600), according to plans and specification 
of the engineer for said bridge. Carried. ”

The plaintiff ordered his material in March, and got it on the 
ground by the middle of the summer, having then blue print and 
specifications with strain-sheet, but no formal contract. The 
existing council being due to go out of office in January, a formal 
contract was entered into and executed by the plaintiff, and the 
Reeve and one Councillor of the municipality, with the seal of 
the municipality affixed— this the Councillor informs us was 
executed “to shew the other council coming in what Witherspoon 
is to get. ” This, leaving out what is quite immaterial, reads:

“This contract, made in duplicate, this tenth day of 
A.D.19 , between David Witherspoon, of the Town of Ailst 
Craig, in the County of Middlesex, and Province of Ontario, 
hereinafter called ‘the contractor,’ of the first part, and East 
Williams Township Council, hereinafter called ‘the corporation,’ 
of the second part :—

“ Witnesseth, that, for and in consideration of the payments 
hereinafter specified to be well and truly made by the said corpora­
tion to the said contractor:—

“The said contractor hereby covenants and agrees to furnish 
all the fabricated steel and concrete materials and do all the 
necessary labour in the construction and erection of a 127-in. 
steel superstructure, concrete sulmtructure, and floor for the said 
corporation in accordance with the plans furnished by counsel 
(sic) which are incorporated herewith and made a part of this 
agreement.

“The said work shall be completed on or before the 1st day of
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October, 1915, it being understood that the substructure shall lx* 
made ready by the said corporation to receive the superstructure, 
on or before the day of ,19 .

“The said corporation hereby covenants and agrees to pay 
the said contractor, his executors, administrators, or assigns, for 
said work, the sum of sixty-six hundred dollars and one hundred 
dollars for furnishing steel and widening west end of superstructure, 
to he paid in Ailsa Craig, as follows: upon delivery of materials 
at the bridge-site 75% of the contract-price and the balance 
30 days after completion when said work is erected and ready for 
traffic.”

Delays took place, and the incoming council had an interview 
with the plaintiff, which resulted in the solicitor for the munici­
pality drawing up another agreement and having it signed by the 
plaintiff and all the menders of the council—also by the clerk— 
and the seal of the township corporation was affixed. This reads:—

“Memorandum of agreement made this ‘28th day of January, 
1916, between the Municipal Corporation of the Township of 
Hast Williams, hereinafter called ‘the township,’ and David 
Witherspoon, of the village of Ailsa Craig, in the county of Middle­
sex, contractor, hereinafter called ‘the contractor.’

“Whereas the parties hereto have agreed in writing that the 
contractor should build and the township should accept and pay 
for according to the said agreement in writing a certain bridge 
over the Aux Sable River where the said river crosses the allow­
ance for road in the said township between lots numl)ers ten and 
eleven in the sixth concession of the said township.

“And whereas there has been delay in completing the said 
bridge, and on account of weather conditions it is not possible or 
proper to finish the said bridge by the laying of the concrete floor 
thereon during winter weather.

“And whereas it is desirable to open the said bridge for light 
traffic during the winter.

“And whereas it has been agreed between the parties that the 
contractor furnish planking for the floor of the said bridge and put 
the same in place and that the township pay the cost of the planking 
when the said bridge is finished, and then own the said planking.

“And whereas it has been agreed between the parties that the 
contractor shall have until the 31st of May to finish the said
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bridge, and that the fact that the township shall have use of tin- 
said bridge for light traffic during the winter shall not in any way 
prejudice the township or be construed as an acceptance of*the 
said bridge by the township, but that the duty of the contractor 
shall be to finish and hand over the said bridge by the aforesaid 
31st day of May, 1910, completed acconling to the said agreement 
in writing, and the duty of the township shall l>e to accept and pax 
for the said bridge if finished in the manner provided in the agree­
ment lietween the parties by the said 31st day of May, 1910.

“Now therefore these presents witness that it is agreed lietween 
the parties in consideration of the premises the contractor shall 
supply the necessary planking for flooring the said bridge for light 
traffic and lay the san e and that the contractor shall complete 
the said bridge in the manner provided in the agreement between 
the parties except that the contractor sludl have until the 31st 
of May, 1910, to complete the said bridge, and it is agreed that 
upon the contractor completing the said bridge on or Itefore the 
31st day of May, 1910, in the manner provided in the agreement 
between the parties, the township will accept and pay for the 
bridge as in the agreement between the parties provided, as if the 
same has lteen completed at the time fixed in the agreement 
between the parties. And it is agreed that the township, upon the 
completion of the said bridge, shall pay the contractor the cost of 
the said planking, and that otherwise this agreement shall not 
alter, change, or prejudice the rights of either of the parties ir. 
any wise whatsoever. ”

Obviously this agreement recognised the previously executed 
agreement, made modifications in its terms, but otherwise re­
affirmed it, and provided that the use of the bridge for light traffic 
during the winter of 1915-1916 should not be construed as an 
acceptance of it.

The bridge was finished in due time, and the ordinary traffic 
of the road has lieen continuously passing over it. The only 
objection taken by the township to paying for the bridge is that, 
as they allege, it is not of 15-ton capacity—they assert that it is 
only of 10-ton capacity. Their counsel before us repudiated the 
proposition that they wished to retain from the plaintiff anything 
honestly earned, but would not assent to the Court deciding what 
should be paid. The learned trial Judge found the facts in favour
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of the plaintiff : but considered himself bound by authority to 
dismiss the action for want of a by-law of the council.

ONT.

8 C.
I do not think we are called upon to decide as to the necessity Wither- 

for a bv-law—it is not pleaded, no amendment has lieen made, spoon

and none asked for even before us. Rule 183 does not compel us Township 

to amend proprio motu: amendments under that Rule are “to William»
secure the advancement of justice,” not to enable a litigant to ~.
obtain a dishonest advantage. “The real matter in dispute”
(see Rule 183), the real issue here, is—Did the plaintiff fulfil his 
contract?

In the consideration of this matter, we must remen 1er that all 
parties contemplated a “15-ton capacity bridge;” to succeed, it is 
necessary for the plaintiff to prove that his bridge was a “15-ton 
capacity bridge.”

Rut, in interpreting that expression, we must give it in the same 
sense as that in which it was used by the parties to the contract.
The learned trial Judge, on satisfactory evidence, has found that 
both parties used it as meaning “a bridge that could lie crossed 
bv a 15-ton threshing outfit;” and that the bridge in question 
is such a bridge.

On this finding of fact, the plaintiff should recover.
I would allow the appeal and direct judgment to lie entered for 

the plaintiff as asked, with costs here and Mow.
Sutherland, J., agreed with Riddell, J. Sutherland, j.
Kelly, J.:—If the rights of the parties are to lie determine;! Keiiy.j. 

on the issues raised in the record, ami if the findings of the trial 
Judge arc adopted, then the case presents no difficulty,

By the endorsement on the writ of a summons, the plaintiff 
claimed $2,500, with interest thereon from the 1st June, 1910,
“balance due under a contract made between the plaintiff and the 
defendants for the construction and erection by the plaintiff for 
the defendants of a steel superstructure bridge, concrete sub­
structure and floor, as approved and agreed upon by agreement in 
writing Mwecn the parties. ”

An affidavit made by Alexander Macintosh, who, at the 
tin e the action was commenced, was the Reeve of the Township of 
Hast W illiams, was filed, in which the only defence set up is, “that 
the bridge has not been completed according to the agreement 
between the municipal corporation and David Witherspoon, and
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that the money claimed in this action is not due and owing by the 
municipality of East Williams to the plaintiff David Wither­
spoon;” that the bridge which the defendants agreed to pay for 
was to be a bridge with a 15-ton capacity, and that the bridge 
constructed by the plaintiff is not of that capacity and does not 
approach nearly that strength.

The endorsement on the writ of summons and the affidavit 
constitute the record on which the action went to trial. On the 
defence thus set up, the controversy turned largely upon the inter­
pretation of the contract as to the character of the bridge con­
tracted for, and the trial Judge fourni in favour of the plaintiff’s 
contention that what was meant by the contracting parties, when 
making the contract, was a bridge that could safely be used by a 
15-ton threshing outfit, and that the bridge which the plaintiff 
built was sufficient for that purpose. The findings of the trial 
Judge are so supported by the evidence that it would lie improper 
to attempt to disturb them.

On the record, judgment should, in my opinion, be in the plain­
tiff’s favour. This was also the opinion of the trial Judge. He 
stated, however, that at the trial there was raised the additional 
defence that no by-law had lieen passed by the council of the 
municipality authorising the order for or accepting the bridge; and 
disposing of the case on the defence so raised, he felt himself bound 
by the decision of the Appellate Division in Mackay v. City of 
Toronto (1918), 14 O.W.N. 155, and now reported in 43 D.L.R. 203, 
43 O.L.R. 17, to give judgment in the defendants’ favour. 
While I think that on the record the plaintiff was and is entitled 
to succeed, I shall deal as well with the other defence on which the 
case was disposed of.

Section 249 of the Municipal Act (R.8.O. 1914, ch. 192) 
enacts that, except where otherwise provided, the jurisdiction of 
every council shall lie confined to the municipality which it 
represents and its powers shall lie exercised by by-law; and by 
sec. 460 it is provided that “every highway and every bridge 
shall be kept in repair by the corporation the council of which 
has jurisdiction over it or upon which the duty of repairing it 
is imposed by this Act. ”

Mackay v. City of Toronto was decided on facts in several 
respects unlike those which arose in the present case. Here the
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municipal council, in pursuance of its duty to keep the highways 
of the municipality in repair, set about having built the bridge 
in question, which formed a part of one of the highways; it pro­
cured specifications and plans from an engineer, and obtained from 
the plaintiff a tender the acceptance of which was the subject of a 
resolution of the council; and later on a written contract, which 
the Reeve took to a meeting of the council, was signed by him and 
another mendier, and to it, the trial Judge says, the clerk, 
apparently with the assent of the members, affixed the seal; and a 
further agreement, also under the defendants’ corporate seal, by 
which provision was made for tenqxirnry use of the unfinished 
structure for light traffic during the winter months, expressly 
referred to and recognised the original contract. In the following 
spring the bridge was completed, including certain work which the 
defendants’ engineer, after an inspection, required to lie done; 
the bridge was then put into permanent use, and the defendants 
paid a eulwtantial part of the contract-price.

In Mackay v. City of Toronto, the trial Judge found that there 
was no contract, oral or written, between Mr. Mackay and the 
city corjxiration; that his employment was by the Mayor; and 
that no agreement as to remuneration was made. The council 
was not in any way consulted and had no knowledge of the matter 
until long after the work was undertaken; there was an entire 
absence of any action on the part of the council. The contract 
was not an executed one, in the sense that the council, knowing 
the facts, accepted the result of Mackay’s labours and ratified 
the agreement made by the Mayor. That was not done.

In these respects the two cases are clearly distinguishable, 
leaving out of consideration for the moment the absence of a 
by-law authorising the contract, the plaintiff’s case could not 
be stronger. Rut there is another ground of distinction of even 
greater moment, which would, in itself, distinguish the present 
from the Mackay case, even if in the latter the engagement of 
Mackay, instead of having lieen by the Mayor, had lieen by the 
council but without the authority of a by-law. This arises from a 
consideration of those instances where the statute imposes a 
compulsory duty upon municipal councils as contrasted with those 
which are not imperative. The work which Mackay performed, 
or was engaged by the Mayor to perfonn, was not a matter of
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obligatory duty of the council ; it was a matter within its discre­
tion. On the other hand, under sec. 460, building the bridge a* a 
necessary means of keeping the highway in repair was a statutable 
duty ; it was not discretionary with the council to repair or not. 
1 do not understand that it is questioned that tliis bridge is upon 
or forms part of the highway, and that its erection was necess ity 
to keep the highway in repair. I discuss the question on the 
assumption that tliis is conceded.

In Pratt v. City of Stratford (1888), 16 A.R. (Ont.) 5, it was held 
that a municipal corporation can exercise and perform their statut­
able powers and duties in repairing liighways or bridges or erecting 
a new bridge instead of an old and unsafe one without passing a 
by-law therefor. Hagarty, C.J.O., at p. 12, said, in reference to 
acts done by a municipality under their statutable powers and 
duties, that they had the right to do these acts without the formality 
of a by-law, as part of the ordinary duties imposed on them in the 
maintenance of roads and bridges. A iierusal of the reasons for 
judgment in that case, and a reference to the authorities therein 
cited, throw much light upon the ground upon which the judgment 
proceeded, as it clearly indicates the class of undertakings which a 
municipal council can enter into without the formality of a by-law. 
That decision is still undisturbed. It was discussed by his Lord­
ship the C hief Justice of Ontario, in Taylor v. Cage (1913), 10 
D.L.R. 686, 30 O.L.R. 75. There the question arose as to what 
was and what was not a work of repair. The learned Chief 
Justice, 16 D.L.R. at p. 693, says:—

“I do not think that the decision in the Pratt case is binding 
on this Court to the extent of requiring that we should hold that 
in all cases, and under all circumstances, an alteration of the grade 
of the highway by a municipal corporation is a work of repair 
which may lie done without a by-law; but that the decision must 
lie taken to have depended on the particular circumstances of that 
case; and that the Court was mainly influenced, in coming to the 
conclusion which it reached, by the fact that the raising of the 
level of the highway, of which the plaintiff complained, had become 
necessary owing to the raising of the level of the bridge, and was 
therefore practically a part of or incidental to that work.”

Assuming the work to be one of repair of the highway, neither 
Pratt v. City of Stratford nor Taylor v. Cage is in conflict with
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Wateroua Engine Works Co. v. Town of Palmerston (1892), 19 A.R. 
(Ont.) 47 and 21 Can. S.C.R. 566, which has l>ecn urged as sup­
porting the proposition that a by-law is necessary in such cases 
as the present one. Indeed, from a perusal of the reasons for 
judgment in the latter case, it will be seen that there was in mind 
a distinction between acts of the council which are discretionary 
and those which are obligatory. That action arose out of an 
alleged contract for sale by the plaintiffs to the defendants of a fire 
engine and hose. The alleged contract was signed by the Mayor 
of the town and by the clerk of the council ; the seal of the corpora­
tion was attached, but no by-law was passed authorising the 
purchase. The engine was sent by the plaintiffs to the defendants, 
but was not accepted, and it was held that the want of a by-law 
was fatal and that the inst rument under t he seal of the corporation 
was invalid; the judgment resting upon two sections of the 
Municipal Act (R.S.O. 1887, ch. 184) then in force: sec. 282, 
which enacted that the poweis of municipal councils should lie 
exercised by by-law when not otherwise authorised or provided 
for; and sec. 480, which authorised the council to purchase fire 
apparatus etc., but said nothing alxmt passing a by-law for the 
purpose. The Municipal Act of 1914, in resjieet of these matters, 
does not differ materially from the two sections referred to in the 
Municipal Act, R.S.O. 1887.

As has already been observed, sec. 400 of the Act now in force 
in poses an obligation ui>on the council to repair it is not <lis- 
cretionary. There are now, and there were when the Waterous 
vase was decided, many sections of the Municipal Act conferring 
upon municipal councils the power to pass by-laws for the doing 
of a great variety of things, none of them compulsory. These 
powers are of a legislative character, which must be exercised 
by by-law. Certain other powers are administrative, in that the 
acts done in the exercise of them are merely in discharge of an 
imperative duty imposed by the statute.

The power possessed by the defendants in the Waterous case 
to purchase the fire apparatus which was the subject of that 
action was under sec. 480 of the Municipal Act then in force, which 
enacted that “every municipal council shall have power . . . 
to purchase or rent for a term of years or otherwise, fire apparatus 
of any kind, and fire appliances and appurtenances belonging
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thereto respectively.” No imperative duty was there imposed. 
The Court declared that the contract was executory only, ami 
held that a by-law was necessary to supi>ort a valid contract 
that a by-law could not be dispensed with.

A perusal of the reasons for judgment of the Court of Appeal 
makes it evident that that decision was not intended to apply 
to a case in which the act of the council is not discretionary, but 
compulsory, under the statute. Burton, J.A. (19 A.It. at p. 51 
says:—

“As I endeavoured to point out in Pratt v. City of Stratford, 
1G A.R. (Ont.) 5, a by-law is still necessary in every case (other than 
those expressly excepted), when it is not obligatory upon the 
corporation to do the act. In every case where the matter is 
discretionary with the council, the municipal corporation, in other 
words the ratepayers, cannot be bound except under a by-law 
of the council.”

Reference is also made to Shawinigan Ilydro-Electric Co. v. 
Shawinigan Water and Power Co. (1912), 4 D.L.R. 502, 45 Can. 
S.C.R. 585, and the reasons for judgment in Foster v. Reno (1910), 
22 O.L.R. 413.

I have so far confined the reference to reported decisions 
to cases under the existing provisions of the Municipal Act, or 
provisions practically similar to those now in force. There ire 
other decisions as well which indicate the principles to be applied 
in determining whether or not a by-law is necessary to validate i lie 
action of a municipal council.

See Croft v. Town Council of Peterborough (1856-7), 5 U.C.( \P. 
35 and 141. At p. 46, Macaulay, C.J., says:—

“I am not prepared to lay down any general rule touching 
the line of separation in matters of this kind, between cases in 
which a by-law may or may not be necessary. In my present 
impressions, cases of either kind may arise, according to the 
circumstances. Whatever is cast upon the defendants as execut ive 
duties, under the statutes, in relation to the maintenance or 
repair of the roads, br whatever is fairly included in those tenus, 
they may do without a by-law: when not so, and it is only within 
their discretion in the exercise of their legislative powers, it would 
be otherwise. ”

And at pp. 148, 149, he says:—
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“If what was done could be regarded as necessary to maintain 
and keep the road in proper repair, and therefore incumbent 
upon the defendants, as a duty cast upon them by the statute 
. . . I have no doubt it could be justified without a by-law.”

This case was decided under a different state of the statute 
law; but the cases to which I have earlier referred, decided since 
the coming into force of the provision requiring the powers of the 
municipal council to be exercised by by-law, are authority to 
support the proposition that, on the facts of the present case, a 
by-law was unnecessary.

On these two grounds I am of opinion that the appellant is 
entitled to succeed: (1) on the record on which the action went to 
trial; and (2) that in the circumstances a by-law of the council 
was unnecessary. Confining my opinion to these, I do not discuss 
and I express no opinion u|>on any other grounds advanced in the 
argument.

The appeal should l>e allowed, the judgment appealed from 
set aside, and judgment be entered for the plaintiff for the amount 
claimed, with costs throughout. Appeal allowed.

CASTLE v. HAYES
Saskatchewan Court of Ap/ieal, Haultain, Navlunds, Lamont and Elwond, JJ 

June 19, 1919.

Election (§ IV—95)—Penalties under Dominion Election Act— 
Removing name from voters’ list—Admissions—Evidence.

In un action for the penalty provided by s. 249 of the Dominion 
Election Act, an admission by the defendant that the plaintiff’s name was 
on the voters’ list and that he struck it off is sufficient to prove that 
the defendant had struck the plaintiff's name off the list, without its 
being produced. An admission of a party is always evidence against 
himself, unless privileged.

Appeal from the trial judgment in an action for the jxmalty 
provided by s. 249 of the Dominion Election Act. Reversed.

A. M. Panton, K.C., for appellant ; II. II. (iordon, for respond­
ent.

The judgment of the court was delivered by 
Newlands, J.A.:—This is an action for the penalty provided 

by s. 249 of the Dominion Election Act, for which every officer 
or clerk is liable who is guilty of any wilful misfeasance or any 
wilful act or omission in violation of that Act. The wilful act 
complained of was the striking off of the plaintiff's name from the
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SASK. voters' list made up by the defendant as enumerator, whereby 
C. A. plaintiff was deprived of his vote at the last general election for 

Castle the Parliament of Canada.
Hayes The trial judge dismissed the action liecause the voters’ list

-----was not produced, and he held, and properly, that secondary
evidence was not admissible of its contents.

He was, however, in my opinion, wrong when he decided that, 
because the voters' list was not produced, there was no evidence 
of any wilful act on the part of defendant in violation of the 
Election Act. The defendant himself admitted that plaintiff s 
name was on the voters' list and that he had struck it off. As an 
admission of a party is always evidence against himself (unless 
privileged), this admission was sufficient to prove that defendant 
had struck plaintiff's name off the voters’ list, without the list 
living produced.

This being the ease, the defendant is liable, if he is an officer, 
under s. 249, and plaintiff was deprived of a right to vote, to which 
he was otherwise entitled, without any just cause for striking Ins 
mure off the voters’ list.

The words “officer” or “clerk” used in that section are to Ijc 
given their ordinary meaning. When the Act refers to a returning 
officer or deputy returning officer, or election or poll clerk, it 
always uses those words, therefore, the word “officer” or “clerk," 
by itself, means more than a returning officer or ]X)I1 clerk. The 
ordinary meaning of “officer” would, I think, bean official appointed 
to do something under the Election Act, and that of “clerk'* 
would lie any one to perform clerical work under that Act. Either 
meaning would fit the defendant. He was appointed an enumer­
ator to make up a list of the voters. He was, therefore, an official 
under the Act, and his work was largely clerical.

That plaintiff was entitled to vote was also proved, as lie is 
a British subject by birth, and resided in the polling subdivision 
for some 5 years. Defendant says he struck plaintiffs name off 
the list liecause his wife was receiving separation allowance1 and a 
contribution from the Patriotic Fund, their son lieing a mendier 
of the Canadian Expeditionary Force. The defendant did not 
consider this a good ground for striking other names off the voters' 
list, but did so in plaintiff's case liecause plaintiff was able to 
work and did not.
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In my opinion, this reason was no reason at all. Plaintiff’s 
wife was not receiving charity by getting a separation allowance 
and a contribution from the Patriotic Fund, and, as defendant did 
not consider this a good reason for striking other mimes off, his 
doing so in plaintiff's case only shews that he must have had 
some personal reason which applied only to the plaintiff, and his 
act was, therefore, a wilful one, for which there was no justification.

Finally, was plaintiff aggrieved by this act of defendant?
By s. 62 of the Dominion Flection Act, as amended by s. 1 (d) 

of the War-time Elections Act, plaintiff, his name not being on 
the voters’ list, could vote if he got from the enumerator a certifi­
cate shewing that he was entitled to vote, or a certificate that 
he had applied for a certificate of his right to vote, and that it 
had been refused. Plaintiff says the defendant refused to give 
him a certificate that would allow him to swear for his vote, but 
defendant says he offered him a certificate that he had applied for 
a certificate of his right to vote, and that it had been refused.

If he had l>cen given such a certificate by defendant, he could 
have marked a ballot, but his vote would not have l>een counted 
unless there was a recount, he was, therefore, practically dis­
franchised and aggrieved by the wilful act of the defendant, an 
officer under the Election Act, and is entitled to recover as against, 
him the penalty provided by the Act.

There should be judgment for the plaintiff for $500 and costs.
A ppeal allowed.

RORAY v. NIMPKISH LAKE LOGGING Co.

lirilish Columbia Court of Ap/teal, Macdonald, C.J.A., Martin, (iallihcr and 
Mcrhilliim, JJ.A. April /, 1919.

Contracts (§ 1 D—62)—Comcany—General manager authorised to
MAKE SPECIAL EMPLOYMENT CONTRACT—MANAGER EXCEEDING
powers—Liability op company.

Acceptance of an offer to purchase binds a company, though ignorant 
"f the employment, to pay to agents whom its general manager is auth­
orised to employ to procure the very offer accepted, but not in like 
ignorance to pay commission on a contract of employment which the 
general manager 1ms neither the actual authority to enter into nor to 
bind t he company by estop|>cl.

Appeal by the defendant from the judgment of Macdonald, J.
Reversed.

A\ P. Davis, K.C., for appellant; S. S. Taylor, K.C., for respond­
ent.
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Macdonald, C.J.A. :—The defendant company were the owners 
of certain timber licenses and other assets which they desired to 
sell. At a shareholders’ meeting held in Vancouver on Septeml>er 
G, 1910, a resolution was adopted authorising the board of directors 
to offer for sale and sell the company’s said property for a sum to 
be not less than $050,000 upon terms agreeable to the directors, 
and without further reference to the shareholders.

1 ought here to mention that art. 100 of the defendant com­
pany's articles of association contains this stipulation:—

The property of the company shall not be sold or disposed of for a loss 
sum than $640,000 cash without the consent of the holders of two-thirds of 
the shares numbered 1 to 1,000 inclusive.

M. N. Garland was managing director of the defendant com­
pany, and he, on December 2, 1914, wrote to the plaintiff Horny, 
a member of the plaintiff finn, a letter in which he said:—

It is understood should you succeed in making a sale of the above 
named property (defendants’ said property) for the sum of $685,000 the 
terms and conditions of sale to be satisfactory to the company, they will pay 
you the sum of $35,000 as a commission to you, as and when received. Any 
deviation from the above selling-price or commission allowance must be first 
agreed u|ion and in proportion to the above selling-price and commission 
allowance. This is subject to confirmation or previous sale or withdrawal 
without notice.

The concluding sentences are not very intelligible, but I do 
not think they have any substantial l>euring on the issues involved 
in the appeal.

The defendants deny the authority of Garland to write that 
letter, but 1 will assume for the purposes of my opinion that lie 
was authorised to write it or that, ns lietween the plaintiffs and 
the defendant company, his authority to do so cannot be disputed. 
On that assumption, therefore, had the plaintiffs made the sale 
thereby authorised, their claim for the commission of $35,000 
could not have lieen successfully resisted.

The sale which was made by the company, and because of 
which the plaintiffs make their demand in this action, was not 
for a lump sum. The purchase-price was based on board measure­
ment to be paid for as the timber was taken with an additional 
sum of $25,000 to be paid when the timber had l>een logged. It 
was not actually effected by the plaintiffs, but by Wyatt and 
Dixon, whom Garland appears also to have authorised to offer 
the property for sale. The sale was consented to, or rather the
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offer of the purchasers, Messrs Wood and English, was accepted 
with the consent required by said art. 100 and is binding on the 
company. But the said shareholders had no knowledge whatever 
of Garland’s employment of the plaintiffs. The offer of Wood 
and English was communicated to them in England by cable 
through Mr. Pugh, the company’s solicitor at Vancouver, by a 
message in which, after stating the terms of the offer of purchase, 
Mr. Pugh said:—

We to pay . . . seven and one-half per cent, commission on each 
payment.

B. c.
C. A.

Nimpklsh

Loguinu Co.

Macdonald,
C.J.A.

It was not therein stated to whom the commission w as to be 
paid, nor did the shareholders in England know, but there is no 
pretence that the plaintiffs were the persons to receive it.

In these circumstances, the plaintiffs brought this action, 
claiming a commission under the contract evidenced by the letter 
of December 2, and in the alternative remuneration for their 
services on a quantum meruit. They found their claims on their 
efforts to effect the sale and their introduction of Mr. English, one 
of the purchasers, to Mr. Garland and allege that, as a result of 
this introduction, the sale was made.

The claim based upon the quantum meruit may l>e at once 
dismissed from consideration. The answers of the jury to the 
questions submitted to them amount, in my opinion, to a finding 
on the contract contained in the letter. It is true that, in their 
answers, there is a vague suggestion of additional authority con­
ferred on the plaintiffs by Garland which the jury inferred from 
Garland’s conduct in connection with plaintiff’s endeavours to 
sell the property, namely Garland’s interview with King <fc Bowden 
and his introduction of English to Garland, but these two incidents 
have no importance at all beyond shewing that the contract 
contained in the letter wras then recognized as still subsisting, 
notwithstanding the lapse of 3 years’ time since its date.

Plaintiff’s counsel rely on the principle stated by Erie, C.J., 
in (Ween v. Bartlett (1863), 14 C.B. 681, 143 E.H. 613, and by 
Lord Watson in Toulmin v. Millar (1887), 12 App. Cas. 746, but, 
in my opinion, it cannot be held that the price named was a 
tentative one, such as is referred to by Lord Watson in the last 
naired case. The price stipulated for was that fixed by the 
shareholders—$650,000, with the commission added, which
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would appear to lie Garland’s interpretation of the meaning of 
the resolution of September 10, 1910. Garland had actual 
authority only to employ plaintiffs to negotiate a sale at a fixed 
minimum price of 1680,000. At best he might bind the compam 
by estoppel to an agreement with plaintiffs to negotiate a sale 
at the minimum price of $040,000. He had no authority and no 
power to bind the defendants by an employment to procure a 
purchaser ready and willing to buy at such other price as defend­
ants might lie willing to accept. In other words, he had no 
authority to enter into a contract of general employment with 
plaintiffs or anyone else and, therefore, the letter must be construe I 
with reference to these circumstances, and to the further fact 
that plaintiffs must lie charged with knowledge of art. 100 and 
therefore, of the limited authority of Garland. In this view of 
the case, the plaintiff’s action must fail unless, as was contended 
for by their counsel, the acceptance of Wood and English’s offer 
at a price and on terms different from those contained in the 
letter rendered the company liable to pay. As far as the contract 
contained in the letter is concerned, no ratification was nccessar 
A sale in the terms thereby authorised would have bound the 
company to pay the commission. The argument, therefore, must 
go this far—that by the acceptance of the Wood and English 
offer by the company with the consent of the shareholders men­
tioned in art. 100 a new contract lietween the company and tin- 
plaintiffs was created by which the company bound themselves 
to pay to the plaintiffs not 7H% commission, liecause the agree­
ment to pay that commission had no reference to the plaintiffs, 
but $35,000. The acceptance of the offer to purchase might, and 
I think would bind the company, though ignorant of the employ­
ment, to pay commission to agents whom Garland was authorised 
to employ to procure the very offer accepted, but not in like 
ignorance to pay commission on a contract of employment which 
Garland had neither the actual authority to enter into, nor to 
bind the company by estoppel. I think the plaintiffs were bound 
to see to it that recognition by the company of their employment 
in the transaction was obtained, and this cannot be implied in 
the absence of knowledge on defendants’ part of the plaintiffs 
connection with the offer.

There were other questions raised in the appeal, such as that 
the plaintiffs’ introduction of English to Garland could not pro-
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perly be held by the jury to lie the effective cause of the sale. 
That is a question of some difficulty, and, in the result arrived 
at as above stated, it is unnecessary for me to decide it.

The appeal should, therefore, lie allowed and the action dis­
missed.

Martin, J.A. Agreed that the apjieal should 1m? allowed.
(ïALLiHER, J.A.:—1 think it is clear from reading the answers 

of the jury that their finding is based on the contract contained 
in the letter of Decemlier 2, 1914, confirmed as they state by acts 
of the managing director of the company, Mr. Garland.

None of the confirmations they allude to, in any way alter 
the nature of that contract, nor do their answers in any way 
indicate that they took into consideration the alleged verbal 
agreement to pay $50,000, or that they were awarding any sum 
outside the contract , notw ithstanding that question was distinctly 
put to them.

If this be so, then the verdict must stand or fall as a judgment 
founded on the contract itself, in which case the question of 
quantum meruit does not arise. There cannot lie lx>th contract 
and quantum meruit.

The contract is complete in itself and provides for any necessary 
changes.

It is a contract for a sale at a specific sum for a specified com- 
n ission with the proviso that any deviation from the selling price 
or the commission allowance must first be agreed upon.

The Chief Justice has gone very fully into the question of 
contract and I agree with his view.

This contract is, I think, one of special employment and comes 
within Bridgman v. Hepburn (1908), 13 B.C. R. 389, affirmed 
42 Can. S.C.R. 228, and the case of Holmes v. Lee Ho, decided 
by this court (1911), IG B.C.R. 6G, and not within Toulmin v. 
Millar, 12 App. Cas. 746, and Burchett v. Gourie and Block House 
Collieries, Ltd., [1910] A.C. 614, followed by this court in Prentice 
v. Merrick (1917), 3o D.L.R. 388, 24 B.C.R. 432.

The contract calls for a sale at $685,000 with a commission of 
$35,(XX) leaving net to the company $650,000.

This amount would be in accordance with the sum fixed by the 
resolution of the directors of Septemlier 10, 1910, and is evidently 
what Garland had in mind when he gave the letter of December 
2, 1914, to the plaintiffs, and would not require the assent of the
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shareholders mentioned in art. 100 of the articles of association 
Art. 100 is as follows:—

The property of the company shall not be sold or disposed of for a lesser 
sum than $640,000 cash without the consent of the holders of two-thirds of 
the shares numbered 1 to 100,000 inclusive.

Kwping this in mind and turning to the contract, the plaintiff- 
must be taken to have known of this provision in the articles of 
association. With this knowledge, it is clear that the plaintiff 
must lie taken to have known that Garland had no authority to 
bind the company by any contract for a less sum than $640,000 
unless it was ratified by these shareholders.

I do not think, therefore, that the words of Lord Watson in 
Toulmin v. Millar, supra, apply where he is reported as saying 
“The mention of a specific sum ... is given merely as the 
basis of future negotiations . .

W hen we look at all the circumstances of this case, the contract 
is, I think, one of special employment.

If so, the sale which eventually took place cannot be said to 
be a sale within the contract.

In view of art. 100, Garland has no authority to enter into a 
contract of general employn ent, and if this were to be construe 1 
as such, then it is a contract lieyond his authority, and assuming 
that the company would l>e bound by notice of the authorise I 
acts of Garland, they could not tie held to have notice of unauthor 
ised acts which the plaintiffs themselves must be taken to have 
known were unauthorised, and notice would lie necessary fur 
ratification because you cannot ratify what you have no notice 
of either express or implied.

The evidence is clear they had no such express notice and under 
the circumstances no notice can be implied.

It is said this sale may lie one which would eventually realize 
$685,000 or more for the company, but I do not think that is the 
point, and in any event it is subject to contingencies one of which, 
destruction by fire, would absolutely prevent it.

I am, therefore, in agreement with the conclusions reached 
by the Chief Justice upon this point.

Should this view be wrong, I think there should be a new trial 
on the ground that the finding of the jury as to who was the 
efficient cause of the sale is against the weight of evidence.
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I have carefully read and weighed the evidence pro and con * *
and without entering into a full discussion of it 1 will shortly state <’. A. 
the reasons for my conclusions. Itoiiw

The plaintiffs on the one hand and Wyatt and Dickson on
1 XlMI-KlNH

the other are given authority to sell the property. Lack
The eventual purchasers of the property are a Mr. Knglish and , "

a Mr. Wood, interested equally. Qeiiuw.i.A.
Both parties have had dealings with Knglish, hut Wyatt and 

Dickson only with Wood.
Wyatt brought Wood and Knglish together when it was 

agreed if they got a certain other property which Wyatt had 
then put to them, known as the Drummond limits and which 
were in proximity to the Nimpkish, they would take up the con­
sideration of the latter as a logging profit ion. Wood says he 
would not have gone into this without English and Knglish says 
the same with regard to Wood and loth sav they would not have 
considered Nimpkish unless the Drummond deal went through.

Plaintiffs had nothing to do with the Drummond deal. '
Wood, a half owner, was not induced to go into the deal by the 

plaintiffs, in fact, never knew them in it at all.
Knglish swears he was not induced to go in by the plaintiffs.

The jury can, of course, «list relieve that statement if they choose.
It is admitted that Knglish was first introduced to Garland, 

the company’s representative, on August 30,1917, by the plaintiffs.
We have then spread Irefore the jury on the one hand the 

evidence of the plaintiffs, their contract, their introduction of 
Knglish and the work they did all uncontradicted. On the other 
hand, the evidence on behalf of Wyatt and Dickson, their contract 
and the work they did, also uncontradicted.

This up to the 30th day of August, 1917.
I p to this time no intimation had l>ccn given to the plaintiffs 

by Knglish that he would take the property, no discussion of a 
deal on a stum page basis, no tentative proposition discussed, 
merely going over plans and Rankin’s cruise and a jotting down 
from that cruise, by Knglish, of certain figures as to the timber.

I may say here that the letter of July 20, 1917, from Garland 
to Wyatt and Dickson giving them authority to deal with the 
property is attacked by Mr. Taylor as not genuine at least as to 
date, but unsuccessfully.
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The position then on August HO, 1917, is that we have the two 
agents for the company dealing with the same prospective pur­
chaser, Knglish, and Wyatt and Dickson only with the other 
prospective purchaser, Wood.

The plaintiffs claim, and the jury are entitled to so hold, that 
the property was first brought to the notice of Knglish by them 
and it is admitted that English was introduced by them to the 
vendors.

That n ight well l>e and still nothing result therefrom and it is 
only an element from which the jury can draw inferences in deter­
mining who was the caima caumitn of the sale going through.

In fact it is not a question here of contradictory evidence, 
but of drawing inferences from uncontradicted facts.

1 have explained the position as it was on August HO, 1917. 
After that date, and after the Drummond deal had liecn closed 
through Wyatt and Dickson, Knglish chose, as he had a perfect 
right to do, to carry on his negotiations regarding the Nimpkish 
through, or in conjunction with, Wyatt and Dickson rather than 
the plaintiffs; any propositions that he ever made were in con­
junction with Wyatt and Dickson and the deal was finally closed 
without any intervention by the plaintiffs.

It is quite true if an agent procures and introduces a purchaser 
and a deal afterwards goes through by reason of that introduction 
the agent is entitled to his commission even if he does nothing 
afterwards.

The point here for the jury to decide was, did that introduction 
of Knglish (1 eliminate Wood for this purpose) liecome an effective 
cause of the sale or create the relation of vendor and purchaser, 
as it is otherwise put?

Apart from that I don’t think the plaintiff’s case could stand 
for a moment.

The weight of evidence is as I view it strongly against the 
introduction liaving any effect at all or in any way strengthening 
the plaintiff's case in conjunction with acts outside the intro­
duction and the jury could not reasonably so find.

McPhillips, J.A. (dissenting in part):—This appeal has been 
very fully and ably argued and the evidence is somewhat volu­
minous—but the issue after all is a single one and does not partake 
of complexity of law or fact. The action was one for a commission
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u|M)n the sale of certain timlier holdings of the apixdluntH situate 
in the vicinity of Ximpkish Lake. Vancouver Island, B.C., and 
a sak* was effected thereof, whicli to the satisfaction of both tlie 
judge and jury was the result of tin* services of the apftclhints 
acting as agents for sale duly authorised by (iarland, the managing 
director of the appellants.

The case would appear to have Iwen very fully presented to 
the jury, and the words of Lord D>rebum, L.V., in Klein unni 
Son* A’ Co. v. Dunlop KubltcrCo. (1007), 23 T.L.R. 096, at p. 097, 
are particularly applicable:—

To my mind nothing could be more disastrous to the course of justice 
limn a practice of lightly overthrowing the finding of a jury on a question of 
fact. There must l>e some plain error of law, which the court believes has 
affected the verdict, or some plain miscarriage, before it can be disturbed. I 
see nothing of the kind here. On the contrary, it seems to me that the jury 
thoroughly understood the points put to them and came to a sensible con­
clusion.

That tliere is sufficient evidence to supi>ort the jury's findings 
is clear to demonstration. The judge, however, has erred in law' 
in this rcsitect. The jury unquestionably in its judgment went 
ujHm the contract sued upon, t.c., the letter of Deeemlier 2, 1914, 
and the judgment is in error in Ijeing entered for $35,000. calling 
for the immediate payment thereof. That was not what the jury 
found. The jury fourni for the contract t«s contained in the letter 
and the respondents were only entitled to payment in the terms 
of the contract—that is -a declaratory judgment, the relief lading 
limited to payment in accordance with the receipt of the purchase 
price, the words of the contract leing: “as and when received.” 
The letter referred to is in the words and figures following:—

Clifford S. Roray, Jr. Vancouver, B.C., Dec. 2ml, 1914.
Vancouver, B.C.

Dear Sir:—Re our conversation this morning on the'Kimpkish Lake 
Logging Co. Ltd. property.

It is understood should you succeed in making a sale of the above named 
property for the sum of 1085,000 (six hundred and eighty-five thousand 
dollars) the terms and conditions of sale to be satisfactory to the company, 
they will pay you the sum of 135,000 as a commission to you as and when
received.

Any deviation from the above named selling price, or commission allow­
ance, must be first agreed upon, and in proportion to the above named selling 
price, and commission allowance.

This is subject to confirmation, or previous sale, or withdrawal without
notice.

B. C.
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The questions put to the jury and the answers thereto follow:
Q. Did plaintiffs, acting as agents for defendant company, create the 

relationship of vendor and purchaser between such company and Wood and 
English? A. Yes.

(J. Did defendant company, with knowledge of the actions of plaintiff, 
as agents, adopt and take the benefit of their services? A. Yes, through 
the managing director.

Q. Did defendant company, in good faith, accept Wyatt and Dickson 
as the agents who alone had effected the sale to Wood and English? A. In 
our opinion the company through the managing director did not act in good 
faith.

Q. Did plaintiffs have authority, as agents of defendant company, to 
sell property in question? A. Yes.

Q. (a) If answer to question four (4) be in affirmative, then state whet her 
there was any authority from company in addition to letter of December 2, 
1914. A. In our opinion the authority was continued by various actions 
of the company's managing director. (b) If so, then state in general terms 
the nature of such additional authority. A. Interview of August 3(1 in 
plaintiff's office, acquiescence in the King deal and visit to Howden in con­
nection therewith.

Q. (a) Did the company confirm She authority contained in letter of 
December, 1914? A. Yes, by the actions of the managing director. (b) If 
so, then state how and when such confirmation took place? A. By not 
withdrawing authority and by reasons expressed in clause (b) of question ">.

Q. (a) Did defendant Garland represent to the plaintiffs that he had 
full authority to employ them as agents in the sale of the property? A. Yes. 
(b) If so, did plaintiffs believe and act upon such representations? A. Yes.

Q. Damages against defendant company? A. $35,000.
Q. Or - alternatively against defendant Garland? A. For the same 

amount.
The jury was composed of business men and undoubtedly 

were men of experience and good judgment, and it is evident 
thoroughly comprehended the points submitted for their con­
sideration. The trial judge has this to say at the close of the 
trial when discharging them from further duties as jurors:—

The Court : Gentlemen, all I can say is to thank you for your attention, 
and I shall instruct the sheriff that these men be not called for 3 years on a 
jury. These arc business men and it would be unfair to do so.

It is impossible to construe the findings of the jury in any 
other way than that what they found was liability upon the 
contract, and the respondents must abide by the terms thereof. 
That the appellants have admitted liability to other agents cannot 
avail as a defence as against the respondents. What the jury 
have found is reasonable upon all the evidence. I would refer 
to what Sir Arthur Channell said when delivering the judgment
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of their Lordships of the Privy Council in Toronto Power Co. v.
Pasktean, 22 D.L.R. 340 at 344, [1915] A.C. 734:—
that they (the jury) have come to a conclusion which on the evidence is not
unreasonable.

In two recent cases lief ore the Privy Council, Ix»rd Buck- 
master made reference to conclusions of fact. In Ruddy v. Toronto 
Eastern R. Co., (1917), 33 D.L.R. 193, 21 Can. Ry. (’as. 377, 38 
O.L.R. 556, Lord Buck master said:—

Hut u|ion questions of fact an appeal court will not interfere with the 
decision of the judge who has seen the witnesses and has been able, with the 
impression thus formed fresh in his mind, to decide between their contending 
evidence, unless there is some good and special reason to throw doubt upon 
the- soundness of his conclusions,
and in Foley Bros. v. Mcllwee (1918), 44 D.L.R. 5, at p. 8, said :— 

, It is unnecessary to repeat the warnings frequently given by judges, 
both here and in Canada, against displacing conclusions of disputed fact 
determined by a tribunal before whom the witnesses have been heard and 
by whom their testimony has been weighed and judged, and did the question 
depend solely on the decision between rival evidence the case would he free 
from difficulty.

The learned counsel for the appellants—Mr. Davis—in hie 
very able argument advanced three propositions: (a) That the 
verdict of the jury was not warranted by the agreement (1 accede 
to this argument to the extent that the judgment must be varied, 
i.f„ the commission is only payable as the purchase price of the 
property is paid for—in the words of the contract—“as and when 
received"), (b) That there was no authority in Garland to 
enter into the contract, and no subsequent ratification thereof, 
(c) That there is no reasonable evidence that the respondents 
were the efficient cause of the sale. I do not consider it necessary 
to. in detail, refer to or canvass the evidence as to the authority 
in Garland but it is clear to me that what Garland did was well 
within the scope of his authority as managing director and that 
the contract as contained in the letter of December 2, 1914, must 
le held to lie a contract binding upon the appellants and the 
resjx indent’s services were referable to and consequent upon the 
Riving of that authority, and that the appellants accepted the 
services of the respondents and profited by these services, the 
respondents l>eing the effective cause of the sale made. There 
was no necessity in law for an express ratification of the commission
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contract. Royal Bank v. 7't/r9uamf(l856J,6E.& H.327.119 K.R.88H 
It is unreasonable to hold otherwise, when all the facts and circu - 
stances attendant upon the transaction are fully considered. It is 
wholly unreasonable to conclude that the managing director :n 
British Columbia would not have the authority he exercised, and 
it was admitted at this Bar that the extent of (iarland's authority 
might lie assumed to lie as extensive as any authority that his 
co-directors could give him, but it was contended, nevertheless, 
that that authority did not extend the length of authority entitling 
him to enter into the challenged contract.

The counsel for the appellants relied greatly upon art. 1U0 
of the articles of association of the defendant company (appellant- 
which reads as follows:—

100. The property of the company shall not be sold or disposed of fur 
& lesser sum than $640,000 cash without the consent of the holders of twu- 
thirds of the shares numbered 1 to 100,000 inclusive.

No doubt the respondents would lx? in law affected with 
notice of tliis article, but I fail to see, with deference, what effect 
this has upon the commission contract. Further, there is nothing 
tb establish that the sale will not work out and realize $640,000. 
In any case, the sale has been duly approved—the commission 
contract is a usual and customary incident of all such sales and 
I cannot see why the company should not lie required to carry 
it out, it certainly was a contract made within the scope and 
authority of the managing director.

It was attempted to distinguish the case of Canada Central 
H. Co. v. Murray (1883), 8 Can. S.C.R. 313, but in my opinion 
that case is very' much in point in the present case, and it may lie 
said to lie an analogous case, that is with many items of evidence 
in common. Here the appellants, as in that case, have taken i lie 
lienefit of the services of the respondents. I would, in particular, 
refer to the judgment of G Wynne, J., from p. 324 to p. 334— 
unquestionably in the present case Garland, the managing director, 
would appear to have been in effect the defendant company in 
the words of Gwynne, J., at p. 325: “in fact, himself the com­
pany.”

Now’ one matter calls for consideration and that is that the 
case went to the jury in alternative form—that is, there was a 
claim for $50,000 as commission upon the sale, independent oi the
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express contract also relied upon for $35,000, and a claim upon the 
quantum meruit for $50,000. This was all presented to the jury— 
lu:t it is abundantly clear that what the jury found was upon the 
express contract in writing, namely, the letter of December 2,1014. 
It vas strenuously contended at the Bar by counsel for the respond­
ents that the verdict of $35,000 was a quantum meruit verdict. 
With this submission 1 cannot agree. The whole of the evidence, 
the charge of the judge to the jury, the questions put to them, 
and the answers thereto, portray in the clearest way that what 
the jury found was that the appellants were liable upon the 
contract of I)eceml>er 2, 1914, and it is impossible for the respond­
ents to now contend otherwise. It is idle to contend that the 
jury in assessing the damages at $35.000 by mere accident arrived 
at the same figures as those contained in the letter of December 2, 
1914. The verdict of the jury is plainly referable to the contract 
which they find, and as evidenced in the lettei. There can lx? no 
question that the jury have answered the questions. Those 
questions and answers are what are to be looked at and to govern, 
when it comes to the entering of the verdict and judgment thereon. 
The present case is not one similar to Bank of Toronto v. Harrell 

1917 . 89 D.L.R. 202, 55 Can. S.C.IT 512, there was a 
general verdict as well. When that case was before this court, I 
said in my judgment, 31 D.L.R. 440. at 451, 23 B.C.R. 202. at p. 
220:—
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there is variance between the general verdict and the answers of 
the jury to the questions submitted. This is not a case of a general verdict 
without explanation (Newberry v. Bristol Tramway Co. (1912). 29 T.L.R. 177 
at p. 179).

Being of the opinion that the verdict is ineffective and cannot be looked 
at, and as the case is one that entitled the appellant to have the issues decided 
by a jury, there can be but one result of this appeal, and that is that a new 
trial be had.

Upon the appeal to the Supreme Court of Canada, Davies, J* 
(now Chief Justice of Canada), said, at pp. 205-200:—

In this case, however, and apparently with consent of both parties and 
certainly without any objections, questions were put to the jury by the trial 
judge and they were told they were not obliged to answer them unless they 
chose. They, however, did answer most of them and added a general verdict 
for the defendant. Under these circumstances I think the general verdict 
being inconsistent and irreconcilable with the jury’s specific answers to the 
questions put, must be ignored and the verdict entered ... on these 
specific answers for the plaintiffs.
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And Anglin, J., at p. 281, said.—
1 am also of the opinion that, inaemuch aa the jury saw fit to answer the 

questions put to it, thus informing the court of the findings of fact upon which 
it based the conclusion expressed in its general verdict, those specific findings 
cannot be ignored. If they are inconsistent with the general verdict, the 
latter cannot be sustained.

They have expressed what they meant, by their verdict and how they 
arrived at it, and it is on this basis that we have to consider their verdict 
We must take it as we find it.

If any judgment is to be entered upon it, it must be that which it war­
rants when taken as a whole. That I understand to be the effect of the 
decision in Newberry v. Bristol Tramways Co., supra, ami Dimmock v. N. Staf­
fordshire R. Co. (1866), 4 F. A F. 1058.

In the result, the Supreme Court of Canada held that the 
general verdict must be ignored and the verdict, as entered by 
the trial judge, based on the specific answers of the jury, he 
restored. In the present case, can there lie any doubt, upon 
reading all the questions and the answers, that the jury- have 
found anything else but that there was a contract upon which the 
appellants were liable, evidenced by the letter of Decemlx*r 2, 
1914, and that there was continuation of the employment and 
confirmation thereof? Therefore, in my view, the jury in what 
they have said absolutely rebut any contention that the damage', 
as assessed, were assessed upon the quantum meruit, and the 
trial judge, with great respect, erred in entering the judgment 
as he did.

The respondents, as already stated, earned the commission 
under the contract of December 2, 1914, and were the effective 
cause of the sale which actually took place. That the appellants 
dealt with other agents and are liable to them cannot affect the 
rights of the respondents. The respondent’s acts brought the 
purchasers into relation with the appellants. It was admitted 
at this Bar by counsel for the appellants that the respondents 
first brought the property sold to the attention of the purchasers. 
The evidence well supports this, and taking the whole evidence 
and the surrounding circumstances, the right to the commission, 
as found by the jury, is well supported and the finding is a reason­
able finding. The jury cannot be said to have acted perverse ly.

And as to the law the present case is well within the ratio 
decidendi of the leading cases—amongst others: Toulmin v. 
Millar, 12 App. Cas. 746, and Burchett v. (lourie, [1910] A.C. 614.
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In Prentice v. Merrick, 38 D.L.R. 388, this court followed the 
last two cases referred to, and the Chief Justice of this court, in his 
judgncnt at pp. 436, 437, points out the form the judgment 
should take in that case. There a “bond” evidenced the sale— 
an agreement, in its nature, an option—i.r., the purcluiser could 
withdraw from the purchase at any rime without penalty other Co-
than as stated in the agreement. The judgment, therefore, was Molvlu*‘- 
fur the commission on the moneys already paid, and a declaration 
of light as to any future payments. Here the case is somewhat 
different. The agreement of sale was entered into on October 
15, 1617, and the consideration is a stumpage charge of 81.25 per 
1,000 ft. Iioard measure in respect of fir, spruce and cedar and 
50c. |ier 1.000 ft. Iioard measure in respect of hemlock, laurel and 
white fit—with a further payment of 825,000 for the balance of 
the scheduled premises payable at the expiration of 8 years, from 
the date of the completion of the logging of the timbers or the 
purchase of the timlier licenses, whichever may he the sooner.
The purchase-price will work out as it has lieen estimated at from 
$685,000, if the option be exercised to take the timber licenses at 
the stated cruise oi possibly as much as 8800,000 upon the stump- 
age basis. The terms of sale leave the payment of the considera­
tion to be determined by the course adopted by the purcliascrs 
acting within the terms of the agreement, the respondents are 
unable to complain as to this, they must abide by the commission 
contract which reads: “They (the appellants) will pay you the 
sum of 835,000 as a commission to you as and when received.”
That the jury found upon this contract, as I have already pointed 
out in my opinion, cannot be gainsaid, and the judgment the 
respondents are entitled to and only entitled to is a judgment in 
conformity with the plain terms of the contract, nothing more and 
nothing less. There is no evidence that, up to the present time, 
any moneys have been received from the purchasers by the 
apjiellante in respect of the purchase-price, it follows that the 
relief can only be by way of a declaratory judgment. I cannot 
see that Howard v. George (1913), 16 D.L.R. 468, 49 Can. 8.C.R.
75, is helpful to the respondents—save upon the point of the 
principle that the respondents have earned the commission, but 
only of course to be paid in accordance with the terms of the 
commission contract.

409

B.C.

cTÂ.
Korat

e.
N'mrxisa

Lake



410 Dominion Law Reports. [47 DJ/.R.

B.C.

cTI.
MePhilbpt, J.A.

ALTA.

SC.

Statement.

WsUh. I.

1 am, therefore, of the opinion that the appeal should succeed 
to the extent that there he a declaratory judgment that the 
respondents are entitled to a commission of $35,000 payable in 
accordance with the terms of the comn ission contract of Decemlier 
2, 1914, and that the judgment lie varied accordingly.

Appro/ adorn tl

REX. v. KING 
(2 cases;

Alberta Supreme Court, W'aleh, J. July 8, 1919.

Criminal law I j II B—*5)—Trial before mauistrate —Two separaie 
Charles—Interjection of one irial into the other.

Where an nccueed is being tried before the same magistrate on i 
separate charges, the interjecting of one trial into the other so prrm- 
ciices the defence as to entitle the accused to have the conviction 
quashed.

[fine v. SIcBemy (1897), 3 Can. Cr. Css. 336; Rex v. Bullock 116031, 
80 L.R. «03; Bex v. Iman, Din (1610), 18 t an. Cr. Cas. 82; fin v. 
Bella nun 11618), 30 Can. Cr. Cas. 122, referred to.]

Motion by defendant to quash two convictions made against 
him by the same justices under the Liquor Act. Convictions 
quashed.

J. J. McDonald, for the motion ; E. F. Ryan, for the Attorney. 
General.

Rex v. Arthur Kino.
Walsh, J.:—The defendant moves to quash two convictions 

made against him on the same day by the same justices under 
the Liquor Act. one of unlawfully having in his possession a 
quantity of beer for the purpose of sale, and the other of unlaw­
fully having in his possession a quantity of liquor (to distinguish 
it I suppose from beer) for the purpose of sale. The evidence 
fully warranted these convictions, but there is one objection 
which is common to both eases, which 1 fear compels me to qua-h 
them.

The trial of the liquor charge started on the morning of 
June 9, when the evidence of all the available witnesses for the 
prosecution was taken and the further hearing was adjourned 
until the next day. On the afternoon of June 9 all of the evi­
dence on the beer charge was taken and judgment was reserved 
until the next day. On the 10th the evidence of another witnesi 
for the prosecution was taken in the liquor case and the hearing 
was further enlarged until the 12th of June.. Judgment was not
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then given in the beer ease, but it was also further adjourned 
to June 17. On June 17 the trial of the liquor charge was con­
cluded and the presiding justice said “we find him guilty.” 
Being asked by counsel on which charge, the justice answered : 
“we find him guilty on both charges.'’ and sentenced him to 6 
months imprisonment for each offence, the sentences to run con­
currently. It is objected that upon these facts there was such 
a mixing of these two trials as to make both convictions bad.

There is authority both ways on this question. In Rex v. 
MiBirny (1897), 3 Can. Cr. Cas. 339, the Supreme Court of 
Nova Scotia by the unanimous judgment of 6 judges held that 
where the defendant was being tried before the same judge on 
separate charges of theft the interjecting of one trial into another 
so prejudiced the defence as to entitle the accused to a new trial 
upon both chargea. On the other hand, in Rex v. Bullock (1903),
6 O.L.R. 663, the Ontario Court of Appeal by the unanimous 
judgment of its 5 judges held that a similar mixing up of trials 
of different charges against the same defendant was not fatal to 
the convictions. In Rex v. /man Din ( 1910), 18 Can. Cr. Cas. 82, 
the four judges of the British Columbia Court of Appeal divided 
evenly on the question. In England, Hamilton v. Walker,
11892 ) 2 Q.B. 25, is cited as the authority against the validity 
of such convictions and Reg. v. Fry (1898), 78 L.T.R. 716, as the 
authority supporting them, though Wills, J., in the latter case 
points out that there is no conflict between them. In our own 
court, the only decision that 1 know of is that of McCarthy, J., 
in Rex v. McManus ( 1918), 30 Can. Cr. Cas. 122, who held a 
conviction bad for this reason. •

The practice of so mixing up trials is condemned in all the 
cases as objectionable, and it undoubtedly is. The tendency 
must certainly be to give the evidence a cumulative effect so that 
the magistrate is perhaps unconsciously disposed to reach his 
decision in each case not only by the evidence that he has heard 
in it, but also by that which he has heard in the other. Wills, 
J., in Reg. v. Fry, supra, says that if a prima facie case has been 
made out that such an error has or may have been committed 
it will in general be upon the justices to shew very clearly that 
It has not been committed. In that case as well as in Rex v.
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Bullock and Bex v. Zimin Din, supra, there waa a statement from 
the justices and the judges whose convictions were under review 
that satisfied the court that the evidence heard by them in one 
of the cases had not affected their findings as to the guilt or 
innocence of the accused in the other case, and as I read those 
judgments it was largely if not entirely because of this that 
these convictions were sustained. There is nothing of the kind 
before me here. I have nothing but the bald facts as to the 
course which these trials took, without explanation from the 
justices, and with nothing from them to help me to a conclusion 
as to whether or not they kept the evidence in these two cases 
separated in their minds when they disposed of them. This dis. 
tinguishes these cases from Rex v. Bullock, Rex v. Iman Din 
and Reg. v. Fry, supra, which are the only authorities I have 
been able to find in support of these convictions. The justices, 
therefore, have not shewn to me very clearly or at all that the 
error referred to in the above quoted language of Wills, J.. has 
not been committed, and I think I should follow what I conceive 
to be the unanimous judicial opinion that in the absence of some 
such statement from them their convictions cannot stand.

I quite appreciate the force of what is said in some of the 
cases that each application of this kind must be dealt with in 
the light of its own circumstances. There is not very much in the 
material before me to help me to decide what effect, if any. the 
combined evidence in these two cases had upon the justices in 
disposing of each of them. Judging for myself, I should say 
that the evidence in each case, especially when, as is the case, it 
was uncontradicted by the defendant, was quite strong eicugh 
to justify a conviction without being bolstered up by the evi­
dence in the other. On the other hand the justices may not so 
have viewed it. It may be that they would not have convicted 
in either case upon the evidence given in it alone. When 1 am 
driven to speculate on such a matter, I think I should, especially 
in a case where the liberty of the defendant is at stake, fallow 
what I conceive to be the unanimous judicial opinion on the sub­
ject, and refuse to uphold the convictions.

This objection was taken in the notice of motion in each 
case, but unless I misunderstood Mr. McDonald, he only pressed



47 DAJL] Dominion Law Reports.

it in argument in the beer ease. It seems to me that if the objec­
tion is fatal to the eonviction in that case it must be equally eo 
in the other, for the evidence in the beer case must have disposed 
the justices just as much against the defendant in the liquor 
case as must that in the liquor ease have disposed them against 
him in the beer case.

There are other formidable objections raised to the validity 
of each of these convictions, but in view of the opinion which I 
have reached on this one, 1 need not consider them. Both con­
victions will be quashed without costs and with the usual pro­
tection to the magistrates.
. Rex v. William Norris Kino.

Walsh, J. :—A careful reading of the depositions has quite 
failed to reveal to me any evidence whatever against the accused 
to justify his conviction. The evidence for the prosecution shews 
that the purchase of the beer was made by his brother, Arthur 
King, who paid for it and made all of the arrangements for its 
shipment, and engaged in all of the efforts that were made to 
secure its delivery and ultimately its return to Edmonton. The 
accused took absolutely no part in any of these things, he was 
not seen or known by anybody in connection with any of them. 
All that there is against him is the fact that the beer was shipped 
in his name, not under his instructions, or, so far as appears, with 
his knowledge and consent, but under the instructions of hie 
brother Arthur. There is not the slightest evidence of any 
authority from the accused to Arthur to do this, or any business 
relations subsisting between them such as that of principal and 
agent, master and servant or partners that would make the 
accused legally liable to the 3 months’ imprisonment at hard 
labor to which he has been condemned because of what Arthur 
did. One witness said that Arthur had told him that he had 
paid $300 to have the accused released from gaol under a con­
viction for breach of the Opium & Drug Act. Just how such a 
statement as that made by another could be evidence against 
the accused I do not know, nor even if it is true do I see how 
it could be helpful to the prosecution in establishing an authority 
in Arthur to bind the defendant by the purchase of this beer in 
his name. And so without considering any of the other appar-
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ently formidable objections which have been raised to this con- 
viction I quash it and order the release of the accused from the 
custody in which he has been held under it.

The punishment imposed upon the accused is that warranted 
only by a conviction for a second offence. Though the informa 
tion purports to charge this as a second offence, there is absi, 
lutelv nothing in the record to prove any former conviction. 
It may be that the defendant was at some earlier time convicted 
of an offence under the Liquor Act, but if so that fact should 
have been established and made a matter of record either by 
the admission of the accused or proof of the former conviction 
in the manner provided by s. 59. I am strongly tempted to 
withhold protection from the magistrates, for, upon the face 
of it, they have sent a man to gaol for three months without the 
option of a fine, when the limit of their power was to fine him 
#100 and costs, and in default of payment order his imprison­
ment for not more than two months. I have no reason, however, 
to doubt the bond files of these magistrates, and so I extend the 
usual protection to them, but in future they should be more care­
ful in this respect. Judgment accordingly

REX v. BISSONNETTE
Quebec Court of King's Bench, Appeal Side, Lamothe, CJ., Cross, Carroll 

Pelletier and Martin, JJ. June 2G, 1919.
Criminal law (§ II B—40)—Electing mode ok trial—Re-election - 

“PROSECUTING OFFICER’ —MEANING OK IN QUEBEC—TRIM. CODE, 
8. 828, 823.

Though, in general, a re-election by a primmer may be vatidlv e\. 
vised at any time before commencement of trial, and even after an 
indictment has been preferred (sec. 828 (2) Cr. C.), (saving the 
cases provided for in s. 830, where re-election must be made before the 
regular term of the jury court and saving the qualification indicated 
in The King v. Everson (1912), 4 D.L.R. 356, 20 Can. Cr. Cas. lull, 
it is now a requisite, in view of 8 9 Edw. VII. c. 9, that ‘if an 
indictment has been preferred against the prisoner, the consent of 
the prosecuting officer shall be necessary to a re-election, and in such 
case the sheriff shall take no action upon being notified of the prisoner's 
desire to re-elect unless such consent is given in writing."

In Quebec the expression “prosecuting officer" is to be given wide 
construction, and before indictment the notice may be given to the 
person to whom the name most nearly applies, viz.: the clerk of the 
peace, or even a high constable or counsel or a chief of police, hut 
in prosecutions after indictments have been found, there is always 
the Crown prosecutor, and he is the prosecuting officer whose consent 
to re-election is necessary.

[In view of secs. 828 and 823 Cr. C. not mentioning any “prose­
cuting officer” for the Province of Quebec, as to the speedy trial of 
indictable offences the decision in this case is considered important.]
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The question to be decided is whether the accused Biseonnette 
is triable in the Crown side of this court or has lawfully with­
drawn himself from it and put himself in the jurisdiction of a 
judge for speedy trial. The judge of sessions has overruled an 
objection by the prosecutor and has decided to try Bissonuette.

On application of the prosecutor, this court has, in effect, 
reserved for its decision the question whether the decision of 
the judge of sessions is right or not.

There has been a preliminary inquiry, a committal for trial, 
a true bill found by the grand jury, and (in the Crown side of 
this court) a plea of “not guilty," a day fixed for trial and 
lastly an entry made on the day so fixed continuing the case for 
trial to the March term of the King's Bench.

On February 18 (the King’s Bench. Crown side, not then 
being in session ), the accused purports to have made a re-election 
for speedy trial before the judge of si .oils and the judge of 
sessions was proceeding to try him.

It is right to say that the judge of sessions probably decided 
to try the case upon finding that the accused had not been called 
up for trial at the March term of the King’s Bench, which would 
have been the short and simple course to have adopted if the 
itceused was still properly triable there.

Capt. Louis Gosselin, K.C., Assistant Judge Advocate Gen­
eral, M.D. 4, Attorney of complainant : F. J. Bissnillon, K.C., 
and F. J. Curran, K.C., for Minister of Justice, intervenant.

Lamothe, O.J. :—Having heard counsel appearing on behalf 
of His Majesty upon the appeal herein, and in particular upon 
the questions reserved for the opinion of this court by its judg­
ment pronounced on March 21, 1919; having also heard counsel 
for the said Firmin Bissonnettc ; examined the proceedings and 
deliberated.

It is by the court of our Sovereign the King now here consid­
ered, in answer to the said questions, that the re-election whereby 
the said Firmin Bissonnette purports to have elected to have a 
speedy trial before the judge of the sessions of the peace, in the 
City of Montreal, upon the charge set forth in the indictment 
found against him on the 11th day of December, 1918, by the 
grand jury, is mill and void for as much as the consent of the
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prosecuting officer to such re-election was not given, and that, 
in consequence, the said Finuin Bissonnette still stands indicted 
and triable in this court on the Crown side thereof, in the district 
of Montreal, upon the said indictment ;

And it is accordingly adjudged and determined that the sai l 
appeal of the prosecutor be maintained and that the trial of tin* 
said Firmin Bissonnette, upon the said indictment, do proceed in 
due course of law in this court on the Crown side thereof, in tin* 
district of Montreal, and not before the said judge of sessions 
unless the consent of the prosecuting officer to a re-election (or 
speedy trial be given in writing ; and it is further ordered that 
an entry hereof be made of record in the court of sessions of 
the peace, at Montreal.

Cross, J. :—It is conceded that the “Crown prosecutor" (as 
the advocate representing the attorney-general in this province 
in penal causes is commonly called) did not give the consent 
spoken of and that a notice was not given to the sheriff such as 
is prescribed, but it is said that the “Crown prosecutor” acts 
only in term, or in preparation for term, in this province, and 
also that a practice has become established, by general consent 
of the Crown prosecutor, according to which the clerk of the 
Crown and the peace represents him in his absence, and it is 
added that the clerk acquiesced in the re-election according to 
the practice.

In this province, prosecution for penal offences are in general 
left to private initiative or to municipal police in the more 
populous localities. There are district high constables who take- 
up prosecutions for serious crimes, by special direction of the 
attorney-general, but there is no official who can with accuracy 
be described as a “prosecuting officer" great as is the need for 
such, especially in the large cities. If there were such, the office 
would be a creation of provincial legislation.

The Dominion parliament, legislating upon criminal proced­
ure but not being in a position to create offices of a provincial 
character, had to content itself, in the matter here in question, 
by employment of a descriptive term “prosecuting officer."

It is to be observed that prior to the year 1900 or there­
abouts, notice of desire to elect for speedy trial had to be given
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to the judge. That ii «till the rule except when the judge doe» 
nut reside in the county ill which the prisoner is committed, 
(a 826). 1

In cases in which it is the prisoner who has demanded a jury 
trial on being brought before the judge or “prosecuting officer,’’ 
the notice of desire to re-elect is to be given to the sheriff (s. 828).

The provision enabling notice to be given to the prosecuting 
officer was introduced so that a prisoner might not have to lie in 
gaol because of difficulty in getting before the judge.

Who, then, is meant by the “prosecuting officer" whose 
written consent is necessary after indietmentt Before indict­
ment, I would say, in the state of affairs which prevails in this 
province, and, having proper regard for the liberty of the sub­
ject and the avoidance of undue restraint, that the expression 
is to be given a wide construction, that an accused prisoner is 
nut to suffer because no prosecuting officer is known by that 
name and can consequently give the notice to the person to 
whom that name can most nearly apply, and that the notice 
addressed “to the prosecuting officer” might be delivered to 
the clerk of the peace or even a high constable or counsel or 
a chief of police, regularly retained by municipal authority in 
the prosecution of offenders, and that any of these could be 
considered a “prosecuting officer" for the purposes of the 
notice. But in prosecutions after indictments have been found, 
I consider that as there is always a “Crown prosecutor" he, and 
he only, is the “prosecuting officer," whose consent to re-election 
is necessary.

It is opportune to observe that the expression “prosecuting 
officer," in respect of accused persons eommitteed but not yet 
indicted, cannot have the same meaning as it has in respect of 
accused persons after indictment. In the former class of cases, 
the prosecuting officer acts only in the absence of the judge and, 
in districts such as Quebec and Montreal would never need to 
act at all, whereas, in the latter case—the ease now before us— 
he arts to the exclusion of and without reference to the judge. 
The judge, indeed, cannot act unless the officer has given hie 
consent in writing. The functions are different.

’HIE.
kTb.

Rex
e.

Bissor-
NETTE.

Owl.



418 Dominion Law Reports. [47 D.L.R.

QUE. I further consider that there cannot be a general delegation
K. B. to the clerk of power to give such consent.
Rex

B1880N -

It follows that the so-called re-election is null, and that 
Bissonnette is still under indictment in the Crown side of this 
court and triable there.

Crow. J I would, therefore, answer the question adversely to the 
accused. Judgment accordingly.

CAN. SHIVES LUMBER Co. v. PRICE BROS. A Co.

S. C. Sujircme Court of Canada, Sir Louis Davies, C.J., and Idinylon, Atiglin, 
nrodeur and Miynault, JJ. December tS, 1918.

New trial ($ 11 B—16)—Timber limit—Instructions as to running
BOUNDARY — APPROVAL — INSUFFICIENCY OF EVIDENCE AS TO 
APPROVAL OF DEPUTY MINISTER.

In a case involving a question whether the boundary of a timber limit 
had lieen run according to the authorised instructions of the adminis­
trative authority and if it was approved bv the Deputy Minister -.f 
Lands and Forests as required by regulation No. 24 of the Quebec Wood 
and Forests Regulations. The court held that a new trial should bv li.nl 
to determine whether the Deputy Minister hafl by placing his initinis 
with the letters "npp.” on a report made by the Chief Superintendent 
of Surveys, in explanation of modifications made by him in the survex, 
meant to give his approval to the survey operations as required In 
regulation 24. or had merely meant to approve of the explanations 
made by the Superintendent of Surveys.

|See also Skives Lumber Co. v. Price Bros. <1: Co. (1918), 44 D.L.R. .190.|

Statement. Appeal from the judgment of the Court of King’s Bench, 
appeal side, reversing the judgment of the Superior Court, Dis­
trict of Rimouski, which dismissed the plaintiff’s action.

Alex. Taschereau, K.C., and J. Hall Kelly, K.C., for the ap|**l- 
lant; Tessier, K.C., for respondent.

Deviw, CJ. Davies, C.J. (dissenting):—This is an appeal from the judg­
ment of the Court of King’s Bench which reversed a judgment of 
the Superior Court and awarded the respondent, Price Brothers .V 
Co., the sum of $1,367.45 as «lamages for wood cut by the appel­
lants upon the respondent’s timber limit.

The dispute between the parties was as to boundary lines of 
their respective timber Unfits and that dispute depended largely, 
if not altogether, upon the result of a survey of these limits made 
by surv eyor Addie, the plans and report of which survey Adi tie 
had reported to Mr. Girard, the director and inspector of surveys, 
who in his turn had formally submitted Addie’s report to the 
Hon. Jules Allard, Minister of Crown Lands, with very full expla­
nations as to certain changes in the instructions for the survey
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which had been made by him and the reason* why they had been 
made. 6. C.

This latter report had Iieen approved of by the deputy n inister shives

of the départirent of lands and forests on April 7. 1914. and it is Lumber Co. 
< <imeded that the approval of the deputy n inister is equivalent Price Bros 
by statute to the approval of the minister himself.

The main contention of the appellant Sliives Lun her Co. on d«vî«.cj 
the apiieal was that the rej>ort of Ciiranl. the <lirector and insjieetor 
of surveys, was only one relating to the changes he had made in 
the “instructions” for the survey and did not cover the survey 
itself which consequently had not I «en approved of as required 
by statute before it becomes binding ui>on interested parties.

1 am quite unable to accept this argument.
It is true Girard deals at length in his report with the reasons 

why he had altered the original instructions, such reasons lieing 
that both the parties interested had desired and consented to the 
changes made, because while one would on the altered instructions 
gain somewhat on the west the other would receive compensation 
on the east.

The conclusions of his report. however, contain its pith and 
substance and read (as 1 translate) as follows :—

(The italics are mine.)
I will draw your attention also to the fact that said instructions were 

modified in March, 1912, that the line in question was run according to them, 
in 1913, giving therefore to the Shives Lumber Co. all the time necessary to 
o|)|K)se said instructions before the work was done on the ground, and that 
the protest was handed over to Price Bros, and to the Department only on 
the 15th March last (1914).

To the present report I attach a copy of the local map. shewing in yellow 
the dividing lines between the timber limits belonging to the Sliives Lumber 
Co. and the Price Bros., as well as a blue copy of the plans of the work of Sur­
veyor Addie dividing the timber limits belonging to the two companies on River 
Rimouski as well as on River Kedzwick. I respectfully submit the whole matter.

In my opinion, this report of Girard with its accon ponying 
map and “plans of the work of Surveyor Addie dividing the timtor 
limits belonging to the two companies” on both rivers contains all 
the essentials required by the law to enable the minister to approve 
or otherwise of the report of the survey, and when approved by 
the deputy minister t«eame binding on the parties.

Many other questions were argued by counsel at bar. I have 
had the opportunity of reading the reasons for judgment prepared
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by Mignault, J., on all of these points and his conclusions an' 
quite satisfactory to me and need not be repeated. In a letter of 
August 14, 1914, sent by the deputy minister of the department 
to each of the parties and enclosing copies of the report of Mr. 
Girard, superintendent of surveys, the deputy says expressly 
“This report has leen approved by this department.” Nothing 
could lie plainer or clearer than this as shewing departmental 
approval.

This appeal should lie dismissed with costs.
Idington, J.:—This is an action by the respondent claiming 

by virtue only of being licensee of the Crown on behalf of Quebec 
of a right to cut timber on the Crown domain, to recover from the 
appellant, which also is a licensee of the said Crown, the value of 
certain timber alleged to have tieen cut by the latter.

The licenses issued by the Crown for such purposes are some­
what indefinite in regard to the exact area supposed to be covered 
thereby. They transfer no right of property. They are mere 
licenses to cut. The fruits thereof are not such tangible thing' 
that trespass or trover may lie for, against one claiming as of right 
(whatever might be such right against a third party who was a 
mere tort feasor), unless and until the area covered thereby has 
been delimited.

The parties hereto are rival claimants. The Crown owns the 
land and the timlier and, in order, I presume, to keep in its own 
hands the control of the delimitation of such lands as a license 
may lie applicable to and cover, and avert the possibility of con­
fusion arising from mistakes, or worse, on the part of any of those 
clain ing under such licenses and consequent loss of revenue, as 
well as for the protection of all concerned, there are, amongst 
others of a like kind, regulations passed by the Lieutenant-Gover­
nor in Council, authorised by statute, of which the important one 
now in question is as follows:—

24. Crown timber agents, or any other authorised person shall, at the 
joint written request of holders of adjacent limits, give instructions as to the 
manner of surveying and running the boundaries of such lands in order that 
they may be conformable to existing licenses. But, in order to be valid, 
such instructions must be previously approved by the minister. Surveys 
shall be made at the expense of the parties requiring the eaine, and, when 
completed, the reports, plans and field notes shall be submitted to the minister 
and. if approved by him, a copy shall be sent to the office which issued such
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iiiBi ructions aiul be kept in its archives. The boundaries so established at 
the joint request of the interested parties shall be fixed and permanent and 
cannot be altered.

Suives 
Lumber Co.There hud been instructions by the deputy minister, presum* 

ably pursuant to another regulation, issued to a surveyor at the 
request of respondent, to make a survey which might, if fully

Price Broh.
& Co.

executed and the results had lieen duly adopted by the minister, 
have lieen held to have delimited the line between these parties. 
That work, however, was interrupted upon the appellant com­
plaining to the minister or his department.

I am unable to see how the respondent can found upon that 
alone any claim.

Indeed, it is not pretended that in law such work as done there­
under can of itself supiwirt the respondent's claim.

It is useful as an historical introduction to that which trans­
pired later and then coupling what had lieen so done with later 
work founded upon a variation of the prior instructions it is con­
tended the whole proceedings constituted a compliance with the 
above quoted regulation, and thereby in law finally determined 
the line lietween the parties and consequently the right of property 
in that in question.

It is not seriously disputed, I imagine, that if such a line had 
been duly established then the appellant must lie held on the facts 
to have cut some timber within the respondent’s limit so estab­
lished.

It is clear that there was a meeting, after the interruption of 
the survey as directed, of some persons representing in some 
capacity or other the parties concerned, in presence of the supei- 
intendent of surveys.

It is surprising that they should have left the nature of their 
decision, if any, of a clear definite nature ever reached, to be the 
subject-matter of dispute, as it is herein, instead of putting in 
writing what the above quoted regulation requires, namely, 
"a joint written request of holders of adjacent limits” to a Crown 
tinder agent or other authorized person, which I presume the 
superintendent of surveys was. Even then the minister must 
previously have approved of the instruction to execute the pur­
pose of said owners before proceeding therewith.

21»—47 D.L.R.
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Inst end of such a simple and direct method of procedure is 
the “joint written request,” we are asked to accept instead thereof 
what may lx* extracted from an involved, long drawn out corres­
pondence from which assent or conditional assent by each party 
might lx* fourni in the nature of ratification or a willingness to 
join in such written request. I cannot think that should In* 
accepted as a sulwtitute for the express requirement of the regu­
lation.

Nor can I accept in substitution for the previous approval of 
the minister, required by the regulation, a later adoption then of 
long after the work relied upon had lxx»n completed. And much 
less so when there is the gravest reason to doubt the import of 
that which is relied ujxm as approval.

Long after the work now relied upon as establishing the line 
in question was done pursuant to sueh loose and unbusinesslike 
methods as 1 have adverted to, ujxm uppellant complaining of 
the original instructions having lx*n improperly changed, there 
seems to have been a request made by the deputy minister to the 
superintendent of surveys, to report upon that subject.

I infer from the contents of the report itself that such was the 
nature of the request the superintendent refers to, for we have 
not in the record the written request for a report. Why that in 
so, 1 am at a loss to understand, but must do the best 1 can with 
the material placed before us. I cannot, under these circum­
stances, draw from the initialled mark of approval by the deputy 
minister any such sweeping conclusions as we are asked to do 
from such dubious mark of approval.

That was no more nor lc*ss than a proper exoneration of an 
officer charged with erroneously having interpolated something 
into the original instructions his predecessor had framed, and 
which the minister had acted upon.

It was an entire work, founded entirely upon instructions 
previously given or approved by the minister, that the exigencies 
of the situation demanded.

What is produced and relied upon as in conformity with the 
exacting requirements of the regulation falls very far short thereof.

Indeed, no ratification would seem permissible under the regu­
lation in the way of substitution therefor, no matter how desirable.
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Ratification was beyond the power of the n in inter or his 
deputy.

Nor could the assent of the parties concerned either previous 
to or after the work was done alter the nature or quality of the 
proem ling or its results.

The rights of the Crown, the dominant proprietor, could not 
he thus disposed of.

Until the relation lietween the Crown and each of its licensees 
in question herein had lieen accurately determined or the lines 
thereof laid down as required by law, there was no property vested 
in rescindent, or even right of property which it could assert.

It is conceivable that two such licensees as those? in question 
n ight fran e a contract between them providing that in certain 
contingencies in relation to such districts as in question either 
should pay or indemnify the other for son e supposed wrong done 
to the other's interest under its license and thus found a some­
thing out of which an action at law ujxm that, contract might 
arise even if inde|x»ndcnt of the regulation in question. But 
nothing of that sort exists in fact herein nor is any such like claim 
pleaded or attempted to lx? proven.

The action is founded upon a supjiosed wrong done in or ujion 
or in relation to property which had not yet in law or fact lieeome 
the property of rescindent.

1 can see no possibility of such a right of action I icing main­
tainable at prtwnt under existing circumstances. Nothing is 
existent capable of supixirting a claim for damages or enabling 
the projx?r assessment thereof. Nor can then? be unless ami until, 
if ever, the delimitation of the proc‘rtics under license has lieen 
established either pursuant to the section quoted alxive or the 
following s. 25 of the regulations w hich d<x>s not seem to have lx*en 
invoked hen»in as foundation for present claim. 1 assume alxive 
it. had originally been acted upon but was not pursued in such a 
way as to lead to any definite n?sults.

1 am, therefore, not surprised to find that, iqxm ap|xdlant 
pressing its complaints on the attention of the minister that he 
finally decided to refer the question to the law officers of the 
Crow n and as a result thereof that he found it necessary to inform 
these litigants that he had decided that the modification of instruc­
tions, not having lxx?n officially made, were of no value and pro-
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«rditig» would have to lie taken “to have thie error straightened 
up," to une the phrase announcing the mmlt.

The respondent aaw fit to take anil prosecute this action 
instead of abiding thereby.

It thus assumed the heavy burden of proving a compliance 
with the regulation and attempted it by circuitous inethtwls which 
I find failed.

The onus of proof resting u]K)ii it, the proitcr and direct method 
wouhl have been to call the minister or his deputy as a witness.

I infer that by reason of tlie impossibility of shewing that the 
surveyor's instructions,.as emended, bad the previous approval of 
either the minister or his deputy, which was needed to render same 
valid, either would have failed to supply the needed prcxif.

I, therefore, am of opinion, that the appeal should lie allowed 
with costs throughout and the action be dismissed with costs with­
out prejudice to the new survey lieing had under either regula­
tion—24 or 26—with tlie approval of the minister or Iris deputy 
anti to such, if any, rights as the result thereof may disclose I lie 
respondent to have.

Since writing the foregoing I find that 1 am alone in the result 
just reached, and to render a judpncnt of the court possible I 
assent to the result expressed by those desiring a new trial as In ins 
nearest of the divergent opinions of my colleagues to what 1 con­
ceive right.

Anglin, J.n—I concur with Brodeur, J.
Bhodkvk, J.:—This case is a question of the lioundarv lines 

of public lands on which the appellant and defendant have license 
to cut timber, which have liecn grunted under arts. 1697 cl wf. 
of the revised statutes of Quelice.

The Iwundary line of these timlier concessions cannot ie 
agreed upon lietween the adjoining owners, or by the intervention 
of judicial authority, as articles 504 and 505 of the Civil lisle 
prescrilie it for the lands of the persons named, but it can only 
be upon the instructions of the administrative authority uml 
would only lie effective and legal after having linen approved by 
the minister or deputy minister of lands and forests (arts. 21 awl 
25 of the Wood and Forests Regulations, and arts. 1527 and 1597 
R.8.Q.).
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The whole question in this ease is whether the Ixmndary line 
claimed by the plaintiff defendant has been run according to the 
authorised instructions of the administrative authority, and if it 
was approved by the deputy minister.

It is necessary to relate, briefly, the im]x>rtant facts which 
have given rise to the litigation. I shall fust cite, however, the 
text of art. 24 of the Wood and Forests Regulations, which detcr- 
ii ine under what conditions the survey should lx? made, and 
which is, in effect:—

Crown timber agents,” says art. 24, “or any other authorized person, 
shall, at the joint written request of the holders of adjacent limits, give instruc­
tions as to the manner of surveying and delimiting the boundaries of such 
lands in order that they may be conformable to existing licenses: but in 
order to be valid, such instructions must be jtreviously approwd by the minister. 
Surveys shall be made at the expense of the applicants, and when they are 
completed the reports, plans and field notes shall be submitted to the minister, 
and, if ap/nwed by him, a copy shall be sent to the office which issued such 
instructions and be kept in its archives. The boundaries so established at 
the joint request of those interested shall be fixed and permanent, and cannot 
be altered.

I have underlined, in this quotation, the portions which Ixmr 
upon the present litigation. The facts of the case are as follows.

In 1909 the Price company applied in writing to the départ­
irent of lands to have a survey made of several timber limits wliieh 
it had in the district of Rimouski River and the Kedzwiek River. 
Instructions were prepared by Mr. (lauvin, w ho was then super­
intendent of surveys, approved by the deputy minister, Mr. Taché, 
and transmitted to the surveyor, Addie. This procedure was 
irregular, for this application for delimitation of Ixmndaries should 
be made under art. 24 of the regulations, by the twfo interested 
parties jointly : It is only in u case where one of the holders (art. 
25) refuses to join his neighlxmr in having the Ixmndary run that 
the latter may make the application alone. In the present case 
there is no evidence that the Shivcs company refused to make a 
joint application. Rut this initial defect has certainly lieen 
covered by the sutisequent proceedings of the Shivcs company, 
which, in 1911, requested the Price company to run this Ixmndary 
in common, ami, its request having Ixxm accepted, lx>th com­
panies effected the necessary organization in order that the survey 
of their dividing lines might be carried out according to the instruc­
tions which had lxxm approved by the deputy minister; and they
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had botli sent representatives to assist the surveyor, Addic, and 
to watch his operations. This was in the winter of 1912.

The timber limits of the Shives company are enclosed on the 
north, east and west by those of the Price company. The surveyor 
Addie began first on the w est of the Strives limit upon the ltimouski 
River, and, following the instructions he had received from 11n- 
department, proceeded to lay out the lines in a straight astro­
nomical line. This operation gained ulxmt seven miles of lam I for 
tlie Shives company.

When the surveyor came to determine the eastern lint; of the 
Shives limit, he naturally followed the same course; but then the 
Shives company energetically opposed the surveyor continuing 
his operations, and the latter, accompanied by the parties inter­
ested, went to Quelrec to see the surveyor-general of the depart­
ment, who was then Mr. Girard. The latter, after having heard 
the parties and their suggestions, acknowledged that a survex at 
a right angle with the rivers would be the most fair; and, in order 
to give effect to what he deemed the consent of those interested, 
he altered the instructions to the surveyor. Rut , through forget­
fulness or other reason, he did not have this alteration appmx ed 
by the minister or deputy minister.

The surveyor, furnished with these new instructions, sent a 
copy to the Shives company on March 23, 1912, and the latter 
acknowledged receipt thereof and said:—

The correct instructions which you now have from the dejiartmeni ire 
in keeping with what was agreed upon.

Some days later, the Shives company asked how much lam I the 
Price Bros. Co. would gain in the western line by these new inst ruc­
tions; and the surveyor replied to them, by letter of April 4, RM2. 
that it would gain about 7 miles.

In the following winter, in 1913, the line was drawn according 
to the new instructions, and the Price company was found to get 
l>ack the seven miles of land which it had lost by the survex of 
the preceding winter. On the other hand, the Shives company 
xvas found to gain considerable land on its eastern boundary.

The surveyor deposited with the minister his report, field 
notes, and plan, and was paid by the two companies the cost of 
survey, but the Shives company made the payment under protest, 
saying that the Price company had got more land than it had a
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right to. It then went to the department in on 1er to object to 
the surveyor's report and plan lieing accepted liecause the latter's 
instructions had not lieen first approved by the minister or deputy 
minister.

The matter there remained for aliout a year, when the super­
intendent of surveys, Mr. (îiranl, on April 14, 1914, made a report 
to the minister on the complaint made by the Shives company. 
He admitted in his report that he had possibly lieen wrong in 
having changed the instructions without having received the 
authorization of the department; but, such change having l>een 
based upon the agreement of the parties, he did not think that 
there was any reason now for again altering the instructions with­
out the consent of the Price company. He also states that the 
descriptions of the timlier limits could lie interpreted in different 
ways, and that is why he made the alterations asked for by the 
parties interested. He annexed to his report a copy of the plan 
of the survey. This report , around which all the litigation revolves, 
was approved by the then deputy minister writing thereon the 
word “app.,” followed by his initials “E. M. D.” and the figures 
“ 8-4-14,” which denoted, according to the evidence, “approved- 
April 8, 1914.”
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The question is whether this action of the deputy minister con­
stitutes the approval required by art. 24 of the regulations in the 
matter of the surveyor’s plan or whether the approval of the 
deputy minister merely bore upon the conduct of Mr. Girard and 
the alteration made by him in the instructions.

I would at first have lieen brought to lielieve that this signature 
of the deputy minister upon the report of Mr. Girard constituted 
an approval not only of the instructions given to the surveyor, 
but also of the report and plan of survey made by the latter. But 
Mr. Girard, in his evidence, tells us that the minister or deputy 
minister took no action on the surveyor's plan. The following is 
the text of that part of his evidence :—

Q- Did the minister take any action on the plan and field notes after 
they were deposited? A. No, sir.

Q. Nor the deputy minister? A. No.
Q. Nor the department? A. No. I may add that I verified the notes 

and the plan to see if everything was correct, to see if Mr. Addie's portions of 
the work agreed with each other.
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Q. What do you mean by those words? A. i got a dnwghtman. I 
reconstructed the plans to see if the plan agreed with that which is produced, 
in order to see if the plan conformed exactly to the notes furnished. < >ne 
always does this.

Q. All tliis was not submitted to the minister or deputy minister for Itin 
approval? A. No, sir.

It seems to me that it would have been necessary to have t Ik* 
evidence on this point of the deputy minister in order to know 
exactly what he meant to approve when he put his initials on this 
report, as the action of the department, in transmitting a copy 
of the report, as approved, to the interested parties has liecn 
interpreted by the defemlant as signifying that the boundary run 
by Addie was approved by the deputy minister and that certain 
expressions occurring in the letters of the attorney of the Slaves 
company bring us to l relieve that, in his opinion, the approval of 
Girard's report by the deputy minister annuls the pretensions of 
this company as to the legality of the survey.

It is important to put an end to these difficulties between the 
two companies. 1 am not prepared to dismiss the action of the 
plaintiff if, through forgetfulness or otherwise, the evidence of 
the deputy minister has not been placed on the record, for, la- 
dismissing the action, the parties would have to proceed again to 
the marking of the Ixiundaries and incur costs much greater than 
the value of the timber in litigation. If it should lie a question of 
marking the boundaries between persons named, or judicial 
authority should mark the boundaries (art. 504 Que. C.C.). we 
might, I think, dispose of the litigation with the evidence we 
have before us. Rut the courts, in the case of timber limits, have 
nothing to do with the legality of the marking of boundaries. 
This question is exclusively within the cognizance of the adminis­
trative authority.

In the pn*sent case, we must first ascertain if the marking of 
the boundaries was approved by the deputy minister. The il<mi­
ment that we have Ireforc us is certainly ambiguous. The report 
of Mr. Girard shews the circumstances under which he changed 
the surveyor’s instructions; and as his report is approved, the 
result would then lie that the instructions which he prepared are 
equally approved.

It is very true that these instructions would not have then 
Ireen approved before having been sent to the surveyor. But the
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sulwequcnt ratification of these instructions by the administrative 
authority would la* sufficient to validate them. This follows from 
the decision of the Privy Council in the case of Alexandre v. 
Broward, [1895] A.C. 301, at p. 307, where Lord Macnaghtcn, in 
speaking of what should lie done before the religious authority for 
the canonical erection of a parish, said:—

It is rather in the nature of a rule of procedure, and in their Lordshii*’ 
opinion it is for the ecclesiastical authorities and for them alone to decide as 
to the validity of any objection founded on non-coinpliance with it.

In the present case, it was for the administrative authorities 
of the department of lands to decide whether the instructions had 
l>oen regularly issued or not. And as the deputy minister approved 
of the action of his officer, Mr. Girard, he has, thereby, in my 
opinion, approved of the instructions which he gave to the sur­
veyor; and when, sulwequently, he sent a copy of the report to 
the Shives company and said that that report had lieen approved, 
he only brought to the knowledge of that party the fact that it 
had l>ecn decided that these instructions were valid and accepted 
as such by the minister.

One night say, perhaps, that the plaintiff could not make 
proof by testimony of the fact that the deputy minister approved 
not only of the instructions prepared by Mr. Girard, but also the 
report and plan of Mr. Addie.

The rule laid down by art. 1234 Que. C.C. is that pr<x>f by 
testimony cannot lie admitted to contradict or alter the terms of 
a writing validly made. The wording of this article is evidently 
taken from Greenleaf on Evidence, which is moreover cited by 
the codifiers under this art. 1234 Que. C.C. This art.. 1234 Que. 
C.C., in the English version, reads as follows:—

Testimony cannot in any case be received to contradict or vary the 
terms of a valid written instrument.

Greenleaf, at par. 275, cited by the codifiers, states the; same 
rule, using the following words:—

Parol contemporaneous evidence is inadmissible to contradict or vary 
the terms of a valid instrument.

The similar article of the Code Napoleon, which is art. 1341, 
is more restrictive in some expressions, since it says that no proof 
by t(«timony is receivable against and in addition to what is con­
tained in the instruments.

Bonnier, however, in Traite des Preuves, p. 120, no. 143, in 
«onimenting upon this article, declares that:—
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Only for the purjKwe of completing ambiguous or insufficient statement.* 
may proof by testimony be used to prove anything outside of what is con­
tained in the instruments.

Langelior, De la Preuve, nos. .*>48-585, after having stated that 
the framers of our article copied the English rule of law rather 
than that of the French law, and after having laid down in no. GO.'l 
the rule that it cannot l>e proved by witnesses how the parties to 

a deed themselves understood it, says in no. G04 that if the writing 
gives a designation of a thing which might apply to several things 
it may be proved which thing the author of the writing wished to 

so designate.
The same principle is laid dow n in Taylor on Evidence, 10th 

ed., p. 855, par. 1194, and in Best on Evidence, 10th ed., p. 208, 
par. 220.

In the present case it might., therefore, l>e proved by witnesses 
whether the deputy minister, in approving Mr. Girard's report, 
meant at the same time to approve of the surveyor's plan which 
was submitted to him. The courts might then, with this evidence1, 
determine with certainty whether the boundary lines run by the 
surveyor Addie were approved by the administrative authority 
and whether the plaintiff's action was well founded.

On the principle that the courts have not jurisdiction to decide 
upon the legality of a survey of timlwr limits, but that it is a 
question whose decision lx-longs exclusively to the minister or 
deputy minister of lands: l>eing granted the fact that we have to 
interpret a latent ambiguity, and that the written evidence docs 

not clearly say whether the deputy minister approved of the 
lx Mindary marking, I am of opinion, under the circumstances, 
that the record of the Superior Court should lie sent back in order 
to prove whether the deputy minister, in initialling the Girard 
report, has or has not approved of the Ixnindaries run, anti whether 
he had or had not the intention of himself giving the approval 
required by art. 24 of the regulations.

The costs of this court, as well as of the courts below, should 
follow the event.

Mignault, J. (dissenting) At first sight this case appears 
quite a complicated one, but when the voluminous record and the 
lengthy factums are examined, the question to be decided is 
restricted into a very narrow compass.
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The appellant and the res|K>udcnt hold adjoining tiinlx*r 
licenses from the government of the Province of Quebec. The 
respondent has, towards the west, timlier limit Hiver Hinioiiski 
No. 1 east, and, towards the east, timber limit Kedswick No. 2. 
Between these limits, going in an easterly direction, the appellant 
holds timlier limits Hiver Kediwick No. 3 and Kedswick Hast. 
Consequently, the parties occupy ncighliouring territory I Kith on 
the east and on the west, and the difficulty lx*twcen them arose in 
connection with the running of the lioundary line between their 
respective coniessions.

It is to lie remarked that in as much as timber licenses confer 
no right of ownership in the land, the provisions of the Civil Code 
as to boundaries are without application. The whole matter is 
governed by the provisions of tlie Quebec revised statutes con­
cerning public lands, and by regulations made by order-in-council 
under these provisions (art. 1534 K.S.Q.).

The regulation governing the parlies in this case is regulation 
No. 24 of the Wood and Forests Hegulntiona, and reads as fol­
lows:—[See Idington, J.J

It is common ground lietwcen the parties that, although the 
approval of the minister of lands and forests is required by this 
regulation, the approval of tlte deputy minister is to the same 
effect and is binding upon the licensees.

Son e time in 1909, the respondent applied to the Crown 
Lands Department to have lioundaries run between their respec­
tive limits, and ( ieorge K. Addie, provincial land surveyor, was 
charged with the tracing of these boundaries under instructions 
issiasl by the department.

This was not the joint written request required by regulation 
21. but the correspondence* exchanged lietwcen the appellant and 
the respondent in 1911 and 1912 shews that the latter company 
agreed, and even proposed to the respondent, to join it in having 
the survey made jointly and to pay one-half of the expense, and 
in view of this agreement it is somewhat singular that the appel­
lant should now raise the technical objection that a joint request 
from both parties for the survey should have preceded the instruc­
tions given by the department in 1909. 1 think the appellant 
should not lie heard now to urge this objection in view of the full 
consent which it gave to the survey lining made at the joint 
expense of the parties and of its participation therein.
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I may, moreover, dispose of the objections of the appellant 
that, under regulation 24, a joint written request of the parties 
should have preceded the instructions given to the surveyor, and 
that these instructions should have !>een previously approved by 
the minister, by stating that, in my opinion, all these requirements, 
and also the approval of the field notes, strenuously insisted on by 
the counsel of the appellant at the argument, are of the nature of 
rules of procedure and are not a condition precedent to the validit y 
of all subsequent proceedings. These rules are useful ones for the 
guidance of the minister and to permit him to give a sanction, by 
his approval, to the survey made with the concurrence of the 
holders of contiguous timber limits, but the whole matter is one 
for the consideration of the minister alone, and if he gives his 
approval to the survey and tracing of the boundary, this approval, 
when sufficiently expressed, covers any previous informality of 
the proceedings.

Support for the position 1 take is afforded by the decision of 
the Judicial Committee of the Privy Council in the case of Alexandre 
v. Bradant, [1895] A.C. 301. The question there was whether a 
decree of the Archbishop of Montreal, followed by civil recognition, 
canonically erecting the parish of St. Blaise, which had been 
formed by the dismemberment of three old parishes, could l>e 
sustained in view of the fact that it was alleged that the require­
ments of the Quebec revised statutes concerning the erection of 
parishes and their civil recognition had not l>ecn complied with. 
And it was contended that, although it was not competent for the 
court to set aside a canonical decree for the erection of a parish 
for ecclesiastical purposes, the court was at liberty to inquin* into 
the proceedings which gave rise to the decree and that if these 
proceedings were found not in accordance with the provisions of 
the law, the decree could not be treated as a decree available for 
the purposes of founding civil recognition.

Answering this contention, Lord Macnaghten said, at p. 307 
of the report :—

Their Lordships cannot take this view. It appears to them that the 
provision in question is not a limitation on the jurisdiction of the ecclesiastical 
authorities, or a condition precedent to the validity of all subsequent pro­
ceedings. It is rather in the nature of a rule of procedure, and in their Lord- 
ships’ opinion it is for the ecclesiastical authorities and for them alone to 
decide as to the validity of any objection founded on non-compliance with it.
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I would apply this test to determine the validity of all the 
proceedings previous to the approval of the minister, and state 
that, in my opinion, it is for the minister alone to decide as to the 
validity of any objection with regard to the regularity of the pro­
ceedings. If he gives his approval, it precludes any question being 
raised as to the regularity of the proceedings.

Returning now to the recital of the pertinent facts, I may say 
that Addie went on the ground in February and March, 1912, 
and proceeded, in presence of representatives of the parties, to 
run these boundaries. Without any opposition whatever he ran 
the boundary between River Rimouski No. 1 East, held by the 
respondent, and River Kedzwiek No. 3, occupied by the appellant. 
He then prepared to run the boundary between Kedzwiek Fast 
(the appellant’s) and Kedzwiek No. 2 (the respondent’s), when 
Dickie, representing the appellant, objected to the manner in 
which Addie desired to trace the boundary, and, in view of this 
opposition, Addie suspended operations and with, or followed by, 
representatives of the patties, he returned to Quebec.

Next in sequence in the recital of the facts comes a meeting, 
on March 20, 1912, between Addie and representatives of the 
parties, to wit, Anderson on 1 rehalf of the appellant and Sissons 
on l-chalf of the respondent , in the office of Plamondon, an employee 
of the department, at which Girard, superintendent of surveys, 
assisted. At this meeting, an agreement was arrived at by the 
parties as to the running of the boundaries between their res}rective 
limits on both the west and the east side, and the former instruc­
tions to Addie were modified. It is alleged that Girard made 
son e changes in these instructions, but it was stated at the hearing 
by the learned counsel for the respondent that the changes in the 
instructions of 1909 were mentioned in Addie's letter to the appel­
lant, dated March 23,1912, and if so the appellant fully acquiesced 
therein by its letter to Addie of March 27, 1912.

Mr. Addie returned on the ground in February and March, 
1913, and then and there, in presence of the representatives of the 
parties, and without any opposition from them, he ran new bound­
ary lines between River Rimouski No. 1 East and River Kedzwiek 
No. 3 on the one hand, and lie tween Kedzwiek cast and Kedzwiek 
No. 2 on the other. On May 14,1913, he made a full report to the 
minister, with a plan of liis operations and his field notes thereunto
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annexed. He also sent a full report to the ap|n\lant on May 27. 
1913, with a copy of his report to the minister and duplicates of 
the plans accompanying the latter report.

The apix'llant, on June 7, in a letter to Addie, acknowledge! 
receipt of this report, sent to Addie a cheque for $1,085.54, for its 
share of the expenses of the survey, but stated that it was not at 
all satisfied with the result, as it could not understand why there 
should lx* the great difference between the first and last lines that 
Addie ran out.

Some months later, (Holier 8, 1913, the Hon. Mr. John Hall 
Kelly, K.C., legislative councillor, wrote to the department on 
behalf of the appellant expressing the sail c dissatisfaction, and 
asking for a copy of all instructions given for the survey. It does 
not appear what answer was made to this letter, but nearly (i 
n onths after, March 14, 1914, Mr. Kelly caused to lie served on 
the rescindent and on the n inister a formal protest against the 
running of the line. At least one ground of this protest, that the 
line was run without the consent of the appellant, appears to me 
contrary to the facts proved in this case. Mr. Kelly followed this 
protest by a letter to the n inister of March 28, 1914, in which he 
alleges that the first instructions were changed at the request of 
the respondent, an assertion also controverted by the evidence. 
Mr. Kelly asked the minister to give the matter his consideration 
at once, as otherwise “the matter will have to lie thrashed out 
before the courts to have it decided.”

It is under these circumstances, and in view of these letters 
and protests and of the request of Mr. Kelly that the minister 
should give the n alter his consideration at once, that Girard, 
superintendent of surveys, made his report to the minister of lands 
and forests on April 7, 1914, in which he refers to Mr. Kelly's 
letter of the 28th of March, and in which he makes a complete 
report of all the operations connecte! 1 with the survey and the 
running of the line, frankly admitting that he had made some 
changes in the instructions to the surveyor without the authority 
of the department. He concludes by saying:—

I attach to this report a copy of the map of the district, shewing in yellow 
the lines dividing the different timber limits belonging to the Shivee Lumber 
Company and to Price Bros., as also a blue print of the working plans of the 
surveyor, Mr. Addie, dividing the timber limits belonging to these two com­
panies on the Rimouski River as well as on the Kodswick.
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At the foot of this rejx>rt we find the following:—
App.

E.M.D.
8, 4, 14.

This, Ml*. Girard states, means:—
Approved E. M. D. (being the initials of the Deputy Minister, Mr. 

Elzéar Mi ville Déchôncs) and the date, 8th April, 1914.

I fail to see how it can lie disputed that this was a decision by 
the deputy minister on the very point which Mr. Kelly had asked 
the minister to consider. Ami although it is argued that this is 
merely an approval of Mr. Girard's explanation why the former 
instructions vere modified, I am of the opinion that the aporoval 
so given extends to the whole report and to the plans and maps 
submitted with it. I cannot see the object of so initialling the 
report, if the intention was merely to accept Mr. Girard’s expia, a- 
tion, and not to give official approval to the survey.

Mr. Kelly evidently placed this construction on the approval, 
for, on August 13, 1914, he wrote to the minister, referring to a 
letter from the department of April Hi, enclosing a copy of Mr. 
Girard's report, and in this letter he says:—“I also note that this 
rejiort has I icon approved by the department,” and he expresses 
the regret that he had not lieen given the opportunity “to answer 
the said report, liefore the approval of the department was 
obtained.”

In this letter Mr. Kelly submits that the instructions could not 
lie modified without the written request of his clients and that 
these instructions should have been previously approved by the 
minister, and he requests that these two points Ik; submitted to 
the law' officers,
because a suit of considerable importance will be pending between Price 
Brothers and the Shivee Lumber Co. and the department. in the event of the 
department maintaining the position that it has taken that the line, as run 
in the last instance, is a legal one.

Finally, we have a letter of August 14, from the deputy minister 
to the respondent, in which the deputy minister transmits a copy 
<>f Mr. Girard’s report, adding: “This report has lieen approved 
by the department.”

I cannot but believe that the intention of the deputy minister, 
in approving Mr. Girard’s report, was to give the approval required 
by art. 24 of the Wood and Forests Regulations, for if the object
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of the deputy minister was merely to accept, as argued, the Per­
sonal explanation of Mr. Girard and not to approve the report 
itself, there would have been no reason for writing a formal approva I 
at the foot of the report itself. And, as already stated, Mr. Kelly's 
letter of August 13 shews that lie placed the same construction on 
the approval.

It is true that, at Mr. Kelly’s request, the department referred 
the points raised by him to its law officers and subsequently to 
the attorney-general. It is also true that the deputy at t orne \ 
general reported that Mr. Kelly’s objections were well taken, and 
that the department thereupon notified the parties that a new 
survey and determination of the boundary would l>e necessary. 
Rut I have, with deference, to disagree with the conclusions of 
the learned deputy attorney-general, ami 1 think the approval of 
the deputy minister, covering, as it does, the whole of Mr. Girard's 
report, necessarily carries with it approval of the instructions 
issued to Mr. Addic. While no doubt it would have been more 
regular to insert the approval of the deputy minister on the plan 
itself, and the department should site that this is done now, I 
cannot take the responsibility of exposing the parties to the 
expenses of a new survey when I am convinced that there has 
been substantial compliance with the requirements of regulation 
24, and that, if there be any informality, the approval of the 
minister disposes of any question as to the validity of the pro­
ceeding*.

This is the only point on which this court is called upon to 
express any opinion, and it has not to say whether the lines run 
in 1913 gave to each party the territory to which it was entitled. 
This is a point as to which the minister, or his deputy, is the sole 
judge, and as I find that the deputy minister, by approving 
Mr. Girard's report, has given his approval to the line run by 
Addie, 1 can only concur in the exhaustive and very complete 
opinions of the late lamented Sir Horace Archamlieault, C.J., and 
of Carroll, J., ill the court t>elow.

The lumtier, the price of which is claimed by the respondent, 
was cut in territory which the survey of 1913 placed within the 
limits granted to it. The value of the lumbet was admitted, and 
the appellant was condemned to pay it to the respondent. \Nith 
this determination of the litigation between the parties I concur.
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Solve point has lieen made of the fact that the deputy minister 
was not called as a witness to state what he intended when he 
wrote his approval at the foot of Mr. (liranl's report. Another 
question would lie upon whom rested the onus of so calling Mr. 
Déchênee, on the respondent who relied on the approval as extend­
ing to the entire report, or on the appellant who sought to restrict 
this approval to the personal explanations of Mr. (iirard? My 
personal view is that the respondent eould rely on the approval as 
extending, as its unqualified terms shewed, to the whole report, 
and that if the appellant desired to limit in any way the general 
effect of this approval, the onus of proving the limitations rested 
on it. At all events, neither party saw fit to eall Mr. Déchéries, 
and I do not think that the omission is one for which the respond­
ent alone should lie considered liable.

In my opinion suletantiul justice has lieen done to the parties 
hv the jurlgn ent of the Court of King's Bench. A new survey 
might possibly give the sail e result and w ould undoubtedly expose 
the jiartiee to considerable ex|iense. It seems in every way 
desirable to bring the litigation to a close, and I would not lightly 
disturb so well considered a jurlgn ent as the one appealed from.

For these reasons, I am of the opinion that the appeal should 
t* dismissed with costs.

A ppeal allowed, new trial ordered.

MULVEY T. The BARGE "NEOSHO"

Exchequer Court of Canada , Martin nun, J. June 7, 1919.

Master and servant (| II A—67)—Injury to seaman—“Damage done 
by ANY ship”—Admiralty Court Act, 1861. e. 7—Interpre­
tation—Jurisdiction—Consent of parties—Acquiescence.

The plaintiff, » seaman, brought an action in rem for damages against 
the barge “Neosho” for bodily injuries sustained by him in an accident 
alleged to have lieen occasioned by negligence for which the ship was

Held, that the damage done was not "by" the barge, but “on" the 
barge, and is not such damage as gives plaintiff a remedy in rem within 
the meaning of sec. 7 of the Admiralty (*>urt Act, 1861. The court was 
therefore without jurisdiction in the matter.

2. In the absence of jurisdiction existing by law, the filing of an ap|>ear- 
ance and the giving of bail by defendant do not give jurisdiction to th 
court in a proceeding tn rem.

3. Jurisdiction is not a matter of procedure and cannot be derived from 
the consent id parties.
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Action in damages lirouglit by a seaman to recover $5,1 HO 
against the llarge " Neosho ” for bodily injuries sustained on M u 
2, 1919, owing to being tripped up on deck by reason of rop- 
negligently left thereon.

Tlie ease vame before the Honourable Mr. Justice Macleninn 
on a motion to dismiss for want of jurisiliction.

The whole case turns u)x>n the interpretation of the phrase 
giving jurisdiction to the court, namely, “damages done by am 
ship.”

The case was heard on June 7,1919, and judgment was rendered 
on tlie same day, dismissing the action for want of jurisdiction.

I{. S. Weir, K.C., for plaintiff ; W. fl. Scott, K.C., and Hoi i. 
Ailrian K. Iluycesen, for defen.lant.

Maclknnan, .1.:—Tlie plaintiff, a seaman, brings an action 
in rem for $5,000 damages against the barge “Neosho” for lx* lily 
injuries sustained by the fracture of his right forearm and bruises 
to liis left knee and face, on May 2, 1919, owing to being trippd 
up in the middle deck by reason of ropes negligently left on the 
floor of the deck, which was dark; the barge was arrested and, 
upon bond given, was released.

The defendant has moved for order that the writ of summons 
be set aside and plaintiff’s action dismissed with costs for want of 
jurisdiction on the jiart of this court, on the ground that the 
plaintiff’s claim is not a “claim for damage done by any ship" 
within the meaning of s. 7 of the Admiralty Court Act, 1891. It 
is well settled by the jurisprudence that the court has jurisdiction 
over any claim for damages to property or person done by any 
ship.

The defendant submitted that the claim sued on, particulars 
of which are endorsed on the writ, is not damage done by any ship. 
The I large “ Neosho ” was in the harbour of Montreal and plaintiffs 
injuries were sustained on board. The question here is whether 
the words of s. 7 of the Act of 1861 “damage done by any ship” 
are applicable to the present case

In The “V'era Crux” (1884), 9 P.D. 96, at 99, Brett, M.R., 
said:—

The section indeed eeeme to me to intend by the words "jurisdiction over 
any claim/’ to give a jurisdiction over any claim in the nature of an actioe 
on the cMe for damage done by any ship, or, In other words, over a case in 
which a ship wss the active cause, the damage being physically caused by
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the ship. I do not say that damage need be confined to damage to property, 
it may be damage to person, as if a man were injured by the bowsprit of a 
eliip. But the section does not apply to a case when physical injury is not 
done by a ship.

In The “Theta,” [1894] P. 280, at 284, Bruce, J., said:—
Damage done by a ship is, I think, applicable only to those cases where» 

in the words of the Master of the Rolls in The Vera Cruz, the ship is the “active 
cause" of the damage. The same idea was expressed by Bowen, L.J., who 
eaid the damage done by a ship means damage done by those in charge of a 
Bliip, with the ship as “ the noxious instrument." In this case, to put it at the 
highest, those in charge of the ship so placed a tarpaulin over the hatchway 
as to make a trap into which the plaintiff fell, wliilst lawfully crossing the 
deck of the ship to reach liis own vessel. The sliip cannot be said to have 
been the active cause of the damage. The damage was done on board the 
■liip, but was not, I tliink, within the meaning of the Act, done by the ship. 
Therefore, I must allow the motion with costs.

In Currie v. AIcKniyht, [1897] AX'. 97, at 101, Lord Hu Is bury, 
L.C., said.—

The phrase that it must be the fault of the sliip itself is not a mere figura­
tive expression, but it imports, in my opinion, that the ship against which • 
maritime lien for damages is claimed is the instrument of mischief, and that 
in order to establish the liability of the ship itself to the maritime lien claimed 
some act of navigation of the ship itself should either mediately or immediately 
be the cause of the damage.

In the “Ihiart Castle” case (1899), 6 Can. Ex. 387, where an 
engineer, while working on a steamer, was injured by the breaking 
of » stop-valve and sued for damage, McLeod, J., held that the 
damage was done by the ship and that tlie court had jurisdiction, 
but dismissed the action as the plaintiff did not produce reasonable 
evidence of negligence causing tlie acculent. The judge clearly 
held that the court had jurisdiction over the claim, as he came to 
the conclusion that the damage was done by the ship. In tliat 
case the stop-valve of the steam chest broke and plaintiff waa 
scalded by the rush of steam.

In liarber v. The “Nederland" (1909), 12 Can. Ex. 252, which 
was an action by plaintiff for damages for personal injuries sus­
tained while working on a ship as a stevedore, such injuries lieing 
caused by the faulty construction of hatch coverings and beams 
supporting the same, Martin, J., allowed a motion made on lichalf 
of the ship setting aside the proceedings for want of jurisdiction.

The nature of the claim forming the liasis of plaintiff’s action 
is substantially similar to the claims set up in the cases of The 
“Theta,” supra, and The “Nederland,” in lKith of which it was 
held the court had no jurisdiction.
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The plaintiff object» to the defendant's motion on the groiinl 
8. C. that it comes too late and that the defendant by having appenri-l

Mm Vet and given lail submitted to the jurisdiction of the court; the
Milwaukee case (1907), 11 Can. Ex. 179. The defendant appeared 

“NaoeaA" under protest and the application to give hail, in order to allow 
u-.T—I.. . the barge to proceed on it» voyage, was made under reserve and 

without prejudice to defendant'» rights. The objections in the 
Milwaukee case were on mere matters of procedure. It was i 
case arising out of a collision in which the court liad inherent 
jurisdiction, ami the objections were purely technical. In the 
present case the objection, if well founded, is absolute and goes 
to the jurisdiction of the court; it is not a matter of procedure 
and cannot Ire affected by any proceedings already taken by the 
defendant. The court cannot get jurisdiction by consent of the 
parties, as jurisdiction must arise from the subject-matter of the 
claim. Dr. I.ushington, in The “Mary Anne" (18ti5), Hr. and 
L. 334, said, p. 335:—

If at any time the court discover it has no jurisdiction, and the fans 
shew that the court has no jurisdiction, it cannot proceed further in the oauw. 
the delay of one or both parties cannot confer jurisdiction.

The objection raised by defendant is not a mere technical 
objection which could be waived by appearance and giving bail, 
if under the statute there is aiwolute alieenee of jurisdiction: The 
“Louim” (1863), Hr. and L. 59; The “Eleonore” (1863), Br. nd 
L. 185; ftichet v. The “Barbara Boscowitt" (1894), 3 B.C.R. 445.

The application to dismiss by motion is in accordance with 
the practice in admiralty matters. 1 am unable to distinguish 
this case from The “Theta" and The "NederlandThe liarge 
here was not the active cause or the nr xioue instrument of plain­
tiff's injuries. Damage done not “by" the liarge, but "on' the 
large is not such damage as gives plaintiff a remedy in rem such 
as he is seeking to exercise in this action. Plaintiff’s action 
therefore fails for want of jurisdiction, and defendant’s motion 
is granted, and the action is dismissed with costs.

Action dimitu'l
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FINDLAY t. HOWARD.

Suiireme Court of Canada, Davier. C.J., and Idington. Anglin, 
Brodeur and Mignault, JJ Mat I*.

CAN.

s~c
Dan aues (| III P—340)—Contract—Breach—Füturr profits—Estima.

TION OF PRESENT LOSS OP.
The measure (if dainuRes for hats of future profita ahtiiiiK out of hreaoh 

of contract must be asaesact as being the loea or injury auatatneil at the 
■late of the breacl . But for the purfwate of eatiniatiug the present loss, 
probable future events must he considered, and if the bringing of the 
action be delayed evidence as to actual auheeouent eonaequcntial damage 
or subsequent relevant facts in mitigation of damage may he given.

ICodtimra v. 1'ruete ,t Guarantee Co. (1917), 37 D.L.ti. 701; Wood v.
Grand Valleg (1916). 22 D.L.K. 614, followed.|

Appeal from a judgment --f the Court of King’s Bench, appeal Statement, 
siile (1018), 27 Que. K.B. 375, Province of Quebec, varying a 
judgment of the Superior Court, sitting in review, at Montreal,
51 Que. S.C. 385, and maintaining the plaintiff's action.

The plaintiff sued to recover damages from the defendant 
for a breach of a 5 year partnership contract, in a real estate 
litisineee in Montreal, about 21 months before it would have 
terminated by effluxion of ti -e. The plaintiff’s claim was for 
4350,000. The trial judge assessed his damages at *80,000; 
the court of review reduced them to $22,000 and the Court of 
King's Bench gave juilgment for $40,000. The appellant seeks 
the restoration of the judgment of the court of review ; and the 
mqxmdent, by way of cnwappeal, demands the restoration of 
the judgment of the trial judge.

An important question of law was in issue: Is the court, in 
assessing damages for wrongful termination l>v a partner of a 
partnership, entitled to consider facts subsequent to the action, 
or must it ignore them and assess the damages according to con­
ditions existing at the date of the action? The trial judge adopted 
the second alternative and the court of review tile first ; the Court 
of King's Bench did not expressly pass upon the question, although 
appearing to have proceeded on the principle laid down by the 
court of review.

A Lafiewr, K.C., Aimé Geoff non, K.C., and G. H. Montgomery,
K.C., for appellant; J. L. Perron, K.C., and Cook, K.C., for 
respondent.

Davies, C J. :—1 agree with the principles stated by Lamothe, Davtaa. oj.
1. inow Chief Justice), in delivering his reasons for judgment in 
this case in the court of review, 51 Que. 8.C. 386, as to the proper 
method of estimating and assessing damages in such a case as
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the present. I would myself, however, in applying those principles 
have increased the amount of the damages somewhat, but I «ill 
not dissent on that ground alone and I concur in allowing t lie 
appeal with costs and restoring the juilgment of the court of 
review.

Idinoton, J..—The appellant had established a mal estate 
business in Montreal. On May 26, 1910, there was incorporated 
a company to carry on said business under the name of "Findlay 
* Howard." On August 22, 1910, an agreement was entered 
into between the parties hereto who were in fact the substantial 
members of the said incorporation, wherein it was stated 
that in reality the said company wae formed by the «aid parties hereto for 
the sake of enabling them to more conveniently carry on their buaincee, hut 
as between themselves they intend to operate the eaid company in eomes 
whst the same manner aa if they were co-partners carrying on business under 
the name of "Findlay à Howard" and not merely officers of the company

This agreement was to have continued in force for 5 years.
They carried on business under said name accordingly until 

September 11, 1913, when appellant requested a termination of
same.

Tl^ere ensued » corres|x>ndenco between them which terminuied 
on December 12, 1913, by the forcible ejection of respondent by 
appellant from the premises wherein the business was carried on.

Immediately thereupon the respondent instituted this action 
for damages for breach of the said agreement.

Meantime, on October 7, 1913, a company was incorporated 
under the name of “John Findlay, Limited," to carry on the 
business of dealing in real estate and under cover of that name 
appellant took jmssession gradually of the entire business which 
the parties hereto hail carried on as aforesaid and continued 
thereafter to exclude the respondent from any interference there­
with, save and except such rights as conceded to him by a part ial 
settlement of their difficulties.

All the pretensions of appellant in way of justification for his 
conduct have been decisively rejected and are not now in question. 
All that is in question herein is the amount of damages which 
respondent is entitled to.

The last clause of the respondent's declaration which, I think, 
for reasons 1 am about to state, seems to have been overlooked, 
reads as follows:—
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41. The plaintiff expreaely reeervee hie right to recover hit share and pro­
portion ot the assets of Findlay à Howard, Limited, and further expressly 
reserves hie right to take such other proceedings in the premises as may be 
oeeesaary or advisable for the protection of his interests.

Inasmuch as the business carried on by the parties hereto was 
carried on in the name of " Findlay & Howard, Limited,” and the 
fruits thereof passed to it, though the subsidiary agreement, on 
which in a technical sense their action rests, provided for the 
term of five years’ control, and distribution of profits of said 
corporate business, we should not have to concern ourselves with 
anything but such loss of profits as the respondent suffered by his 
exclusion.

Yet I suspect there has, by a confusion of thought, entered 
into the estimate thereof much that should not have done so.

All the profits made by the carrying on of the business of 
“ I'indlay & Howard, Limited," liecame part of the assets thereof 
and should not enter into consideration in determining the problem 
of bow much the respondent's share of its profits has been impaired 
by the wrongful conduct of the appellant.

It is that problem and nothing else that we have to solve.
The remarkable diversity of judicial opinion which this litiga­

tion has developed impresses me with the need of emphasising this 
proposition which 1 have laid dow n for my guide.

It sometimes happens that when partners disagree and one 
excludes the other, the community in which they live take sides 
and thus the business is seriously impaired.

The respondent seems to have possessed so much strong 
common sense that he did not lend himself to anything necessarily 
productive of such results He relied upon this action properly 
taken, if he could not have obtained an injunction, to preserve 
his rights and recover his share of whatever loss of profits the 
business sustained by his exclusion.

The trial judge finds the business though carried on, after the 
exclusion, under the name of "John Findlay, Limited," was the 
same business, only the name being changed.

The same staff (substituting one Parker for respondent), the 
same kind of business "nd the same prestige, and admittedly the 
same clientele should, under a continuation of same circumstances, 
have produced same results in way of profits. But everyone
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knows the circumstances had changed so remarkably that to 
estimate the profits on the liasis of former years must be illusory

If :,he trial had been postponed for nine months and appellant 
then had been forced to produce his I cooks a nearly absolutely 
correct assessment of damages could have been arrived at.

The misfortune is that the trial was too early for that ami 
hence necessarily the insult had to be determined by evidence 
which, in any such like case, must be more or lees of a speculative 
character.

Added to this was the view of the law taken by the learned 
trial judge which has not been shared in by any of the other judge» 
who have had to consider the case. Hence hie judgment for 
S80,000 has been set aside.

The court of review reduced that to *22,000 upon an entirely 
different view of the law which has been given expression to by 
Lamothe, J., with whose main point of view I agree.

In the details thereof, I cannot say that I entirely agree.
There was before the court an account of the business of “John 

Findlay, Limited," for the year from Novemlier 4,1913, to Octolx r 
30, 1914, which was audited by same accountant as had been 
employed in former years by the inerties hereto.

The net profits were shewn thereby to have been $13,353.80 
which, if presumed to have continued for the balance of the 5 
years’ partnership now in question, would have produced to 
respondent a great deal less than the court of review awarded him.

That court, however, eliminated certain items of expense 
from that amount and seems to have assumed that the war condi­
tions pending would have resulted in no profit. I am not quite 
satisfied with the details by which the award thus reached was 
fixed at $22,000. I think they are open to some criticism yet the 
substantial result reached is one I should not if in the place of the 
court of appeal have disturbed.

The basis taken was a much more satisfactory one than that 
taken by the court of appeal which took the year ending November 
30, 1913. And apart from ether considerations it included many 
questionable items which should not have entered into a basic 
computation of the probable profits from current earnings in the 
following period. Indeed, it seems to me far from furnishing a 
sale basis for computation.
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Had ita record been sifted in such a way as to eliminate items '***• 
in respect of which there could l* nothing analogous in the later 8. C.
Ienod now in question and the case threshed out at the trial on Ftodut
some such haaia, it might liave been made useful, but I luirdly
think would have justified tlie result reached by the court of ap|ieal. -----

Again, the court of appeal took into consideration the goodwill r *' 
of the 1 Siamese and in a way that 1 can find notliing in law or fact 
to uphold.

Goodwill is sometimes a valuable asset of an old partnership.
That, however, was the asset of tlie corporate company and hence 
excluded by the pleading.

If you choose to imagine a valuable asset in a five year term 
I much doubt its existence.

I quite agree tliat the possibility of a more satisfactory result 
in an amicable dissolution might have been reached, but I cannot 
say that respondent would have rcajwd much from that factor 
in this instance even if the partnership had run its full term.

A mar. might, by misconduct, so wreck a firm as to give rise 
to such a claim, but here it is something intangible.

The field was just as open for the respondent at tile expiration 
of the term from all that appears as it ever would have been I 
imagine.

As an outside man, as it were, he never had the same chance of 
securing a share of the clientele in the end as tlie inside man who 
had founded the business as appellant had.

As to the respondent not seeking some other occujiation or 
business this was not a case in which any such rule or principle 
as relied upon can lie properly applied.

If nothing else, hie position as outside man had become such 
that when the stage of decline in business had I wen reached he 
woukl have I wen, if staying on in that event, almost in the condi­
tion of a gentleman of leisure, as his active occupation would 
have been gone, and he was entitled to reap that reward with 
oilier earnings which his energetic efforts in the outside field had 
helped to make so successful.

I would allow the appeal and restore the judgment of the 
court of review, but I should hesitate to give costs.

The cross-appeal should be dismissed.
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Anglin, J.:—The plaintiff Howard sues to recover damages 
from the defendant Findlay for wliat the latter now admits to 
have been an unwarranted breach by him of a 5 year partnership 
contract on November 30, 1913, about 21 months before it would 
have terminated by effluxion of tinte. The plaintiff's claim was 
for $350,000, and he expressly excepted from this action, and 
reserved, his right to recover, his share and proportion of the 
assets of the partnership, and to take such other proceedings us 
might lie necessary or advisable for the protection of his interests 
The trial judge assessed his damages at $80,000; the court of 
review, on an appeal by the defendant, at $22,000; and the court 
of appeal, on apjienl by the plaintiff, at $40,000. From the latter 
assessment the defendant appeals to this court seeking a restoration 
of the judgment of the court of review, from which he had not 
appealed. By a cross-appeal the plaintiff demands the restoration 
of the judgment of the trial judge.

Although “Findlay & Howard, Limited," was an incorporated 
company, by an agreement lietween the plaintiff and the defendant 
it was arranged that they should
operate the said business in somewhat the same manner as if they were co-purt- 
ners carrying on business under the name of "Findlay A Howard" and nut 
merely as officers of the company.

This action has, therefore, been treated as a claim made liv 
one partner against his co-partner; anti I shall so tleal with it. 
Although the defendant’s notice of termination of partnership was 
given on September 11, 1913, to take immediate effect, for con­
venience the date of breach has lieen treated as Noveinlier :tU. 
1913— the actual date of the closing of the I looks of the partner­
ship.

While it does not formulate a definite basis for the assessment 
of the damages, tlie court of appeal appears to have proceeded 
on the principle laid down by the court of review and to have 
differed merely in its application to the facts in evidence. On the 
other hand, the difference in principle between the court of review 
and the trial judge is fundamental.

A amtidtrant in the judgment of the trial judge reads in part 
as follows:—

Considérant que le juge doit, quand il rend sa sentence, se rapporter à 
l’état de chœe existant, au moment de la demande, et placer lee parties, dice 
la situation, où elles se seraient trouvées respectivement, s’il avait pu statue
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immédiatement, lea plaideurs ne devant pas souffrir dee lenteurs de la justice, 
qui ne leur sont pas imputables, et que de même que des dommages réclamée 
par suite d'une rupture illégale de contrat, ne sauraient recevoir d’augmenta­
tion, par suite de circonstances subséquentes, comme une législation nouvelle, 
ou de récentes découvertes de la science apportant de nouveaux moyens 
d’exploitation, de même qu’ils ne sauraient recevoir de diminution, par suite 
de circonstances subséquentes et d’une nature temporaire, comme le relâche­
ment des affaires ou une guerre soudaine, et que si la rupture du contrat que 
le défendeur a voulu dissoudre, malgré les protestations de son associé, n'a 
pas été aussi fructueuse qu’il se l’était imaginé, par suite d’évènements qu’il 
n’a pas su ou n’a [«s pu prévoir, il ne saurait en avoir le béftMoe, et que le 
demandeur a droit aux dommages causés par le défendeur et existant, autant 
qu’il est possible de les constater, à la date du 11 septembre 1913, jour de la 
rupture violente par le défendeur du contrat de société.

Ver>' early in the course of the trial the judge said:—
We have to decide the right of the parties at the date of the pleadings, 

so that what happens subsequently to that wo have notliing to do with.

He accordingly assessed the plaintiff's «lamages on the assump­
tion that hut for the defendant’s breach the partnership would 
have endured for 19 months longer (the judge was somewhat in 
error in this computation of time), anil that its profits during that 
period would have Iwcn proportionate to the $104,(KM) earned by 
it during the 12 months immediately preceding the breach; and 
on that footing he valued the plaintiff's loss of his share of the 
profits of the partnership business at $80,000.

The following passages from the formal judgn cut of the court 
of review, on the other hand, indicate the basis on which it pro­
ceeded:—

Considérant que dans l’estimation des dommages-intérêts réclamés par 
le demandeur, la cour doit tenir compte du |Missé de la dite société, des profite 
qu’elle avait faits jusqu’à la iliseolution et dee profits qu'elle dex-ait rapporter 
aux associée, et cela en prenant en considération non seulement les faits qui 
existaient lors de la dissolution, mais encore les faits survenus depuis la dite 
dissolution, qu’il était possible d’établir au moment où s'est faite l’enquête;

Considérant qu’il est établi par la preuve que depuis 1911 jusque vers le 
printemi* de 1913, le commerce d'immeubles que faisait la société a été très 
prospère, mais que depuis cette époque le commerce a subi une dépression 
graduelle jusqu'à la déclaration de guerre qui a eu lieu au commencement 
d’août 1914;

Considérant que les tribunaux sont censés connaître l’existence de l’état 
de guerre et sa continuation;

Lamothe, J. (now Chief Justice), in his opinion, thus states 
the view of the court:—

L’action a été intentée en décembre 1913; et la cour supérieure a posé en 
principe qu’elle ne devait pas prendre connaissance dee faits postérieurs à
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cette date. Ce principe existe; il doit recevoir son application dans toutes 
les causes où la réclamation est basée purement sur des faits arrivés ayant 
fixé d’une manière définite la res|>onsabilité des parties. Mais dans les cas 
où la réclamation est faite pour des dommages futurs, dommages basés sur 
des faite futurs et probables (savoir sur la continuation présumée d’une certaine 
eerie de faite et de circonstances), la cour doit s’éclairer à la lumière des faits 
survenus subeéquement, et, alors, au lieu de simples probabilities, la cour u 
devant elle des faite certains.

He also points out certain misleading elements included in the 
statement of earnings for the twelve months’ period Itefore the 
breach relied on by the learned trial judge. The formal judgment 
discloses the method of calculation by which the court reache» 1 
its assessment of $22,000. Of this I shall have something further 
to say when discussing the quantum of the damages.

The Court of King’s Bench, without disapproving of the basis 
of assessment in the court of review', finds:—

Que le cour de première instance lui a accordé un montant trop élevé et 
que la cour de révision a accordé un montant insuffisant ;

and after alluding to certain alleged oversights in the estimate 
made by the court of review continues:—

Considérant que le montant le plus probable et le plus équitable, devrait 
être un juste milieu entre le montant accordé par la Cour Supérieure et celui 
alloué par la cour de révision, ce qui ferait une somme d’à eu-prèe $50,000, 
mais que, à tout événement, il est certain, vu la preuve, que le demandeur 
appelant a droit à un chiffre minimum de $40,000;

While claiming by his cross-appeal the restoration of the 
judgment of the trial court, counsel for the respondent in his 
factum appears partially to admit the soundness of the basis of 
assessment adopted by the court of review in this passage:—

It is not pretended that the past profits must be taken as a fixed and 
settled basis for settling the amount of future profits, for naturally all busi­
ness is subject alike to periods of prosperity and depression and revenue from 
business in hand must necessarily be considered as subject to the ordinary 
trade contingencies, but the earnings of the firm in the past, especially if such 
earnings cover a period of years, are a good criterion of probable earnings in 
the future and deserve most serious consideration.

Citing the case of Wakeman v. Wheeler & Wilson Manufacturing 
Co. (1886), 101 N.Y. 205, he quotes these two sentences from the 
judgment:—

When the contract is repudiated the compensation of the party com­
plaining of its repudiation should be the value of the contract. ... His 
damages are what he lost by being deprived of his chance of profita.
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The same principle is enunciated by the judicial committee 
in Wertheim v. Chicoutimi Pulp Co., [1911] AX’. 301, at p. 307:—

The general intention of the law in giving damages for breach of con­
tract is that the plaintiff should be placed in the same position he would have 
been in if the contract had been performed.

An apt illustration of the application of these principles is 
afforded by the House of Lords in British Westinghouse Elec. tV 
Mfg. Co. v. Underground Electric R. Co. of London, [1912] A.C. 073, 
the headnote of which is as follows:—

Held, that the pecuniar} advantage which the railway company derived 
from the superiority of the substituted turbines (i.e., substituted for turbines 
supplied by the defendant which were deficient in value), was relevant matter 
for the consideration of the arbitrator in assessing damages.

In Mayne on Damages, 8th ed., at p. 141, the author says :—
Where the action is to recover damage for some loss arising from the 

defendant’s acts, evidence is admissible to shew that the injury is not so 
great as wrould at first ap)>ear.

In Arnold on Damages (1913), at p. 23, after referring to the 
authorities, the learned author says:—

The conclusion to be arrived at is that where a contract is broken the 
cause of action at once accrues. The plaintiff may immediately sue for 
damages, and the measure of damages must be assessed as being the loss or 
injury sustained at the date of the breach of contract. But, for the purpose 
of estimating the present loss, probable future events must be considered, and 
if the bringing of the action be delayed, evidence as to actual subsequent con­
sequential damage or subsequent relevant facts in mitigation of damage may 
be given.

In Ratten v. Wedgwood Coal A Iron Co. (1880), 31 Ch. D. 346: 
where a solicitor acting for a receiver failed to fulfil a duty to have 
money invested in consols he was held liable for loss of interest 
which would have been earned by the investment, but he was 
allowed to set-off a gain to the client resulting from a fall in the 
price of consols between the date that the investment should 
have been made and the date of hearing. The receiver is only 
entitled to be recouped what he has actually lost.

In Laishley v. (loold Bicycle Co. (1903), 6 O.L.R. 319, in allowing 
an appeal from Ferguson, J., Garrow, J.A., speaking for the 
Ontario court of appeal, thus discusses, at p. 324, the proper 
basis for the computation of dan)ages analogous to those here 
claimed:—

The breach is clear, and admitted, and the only reason, apparently, for 
not permitting the ordinary consequences of adequate damages being adjudged
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to the plaintiff, is because such damages are, it is said, too vague and con­
jectural, which is the question to be determined on this api>eal. Damages 
very seldom are capable of exact calculation, and yet 1 think many cases can 
be found in which damages have been awarded where the basis for a calcula­
tion was less certain than in this case. To begin with, there is the undisputed 
fact of the plaintiff’s past earnings from commissions in 1898 and 1899; cer­
tainly some evidence of what he would probably have earned in 1900; and. 
indeed, in my opinion, strong evidence, unless affected by counter evidence 
on the part of the defendants to shew that these past earnings were abnormal, 
or that the business had depreciated or come to an end. But we have here 
not merely the past earnings but the fact that the bicycle business was con­
tinued under the new company after the plaintiff’s dismissal, during the year 
1900, but with, it is said, a diminished market. The manager for the now 
company puts tliis depreciation at about 40% of the previous year’s demand; 
and another witness called by the defendants at about 60%. Giving credit 
to these witnesses, it appears to me that there is a proper and even sufficient 
material for a reasonably correct calculation of the amount of the damages 
in question to which the plaintiff is entitled, having regard, of course, to 
what the situation and outlook were at the time of the breach in November, 
1899.

The decision of this court in Cockbum v. Trusts & Guarantee 
Co. (1917), 37 D.L.R. 701, 55 Can. S.C.R. 264, proceeds on the 
same view of the law as does also our decision in Wood v. Grand 
Valley R. Co. (1915), 22 D.L.R. 614, 51 Can. S.C.R. 283.

I have cited the foregoing authorities decided upon English 
law because many of them are relied on by the parties and because 
there appears to be a dearth of French authority on the matter 
under consideration. The principles under which damages are 
awarded under the law of Quebec in a case such as this are to be 
found in the following passages from the Civil Code:—

Art. 1065.—Every obligation renders the debtor liable in damages in 
case of a breach of it on his part.

Art. 1073.—The damages due to the creditor are in general the amount 
of the loss which he has sustained and of the profit of which he has been 
deprived.

Art. 1074.—The debtor is liable for the damages which have been fore­
seen, or might have been foreseen, at the time of contracting the obligation, 
when his breach of it is not accompanied by fraud.

Art. 1075.—In the case even in which the inexecution of the obligation 
results from the fraud of the debtor, the damages comprise only that which 
is an immediate and direct consequence of its inexecution.

Before proceeding to consider the quantum of damages justified 
by an application of these principles to the facts in evidence, I 
shall say a word on the merits, merely to indicate how far they 
influence me in the assessment. The trial judge found that
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la société qui a été en existence entre les parties pendant environ trois ans et 
demi, avec un succès phénoménal, a été dissoute par le defendeur, illégalement, 
sans raison ni cause, d’une façon brutale, injuste, déloyale et malhonnête, 
que le défendeur, volontairement et délibérément, a renversé le superbe 
édifice élevé par l'activité, le sèle, l’industrie et l’habilité des associés, afin 
d’en faire sortir le demandeur, qui en était le propriétaire conjoint, et en 
devenir le seul maître et propriétaire, etc.

The court of review held
que le demandeur a prouvé l’allégation essentielle de sa demande, à savoir; 
que le défendeur a mis fin, sans cause légitime, au dit contrat de société, et 
que le défendeur n’a pas établi ses allégations sur ce point.

The court of appeal expressed its view in these terms:—
Considérant que l’intimé a mis fin au contrat de société existant entre 

lui et l’appelant et cela 21 mois avant l'expiration du tenus convenu;
Considérant que la conduite de l’intimé sous ce rapport était arbitraire, 

injustifiable et inexplicable.
Considérant qu’aucune raison n’a été donnée par l’intimé pour justifier 

sa conduite, lorsqu’il a prétendu mettre fin à la dite société.

Having declined to hear argument by his counsel on the 
question how far the defendant’s conduct should be deemed 
morally reprehensible, we should not, in my opinion, treat him as 
deserving of censure more severe than that pronounced by the 
judgment of the court of review in which he acquiesced.

Rut however gross the violation of the plaintiff's right, however 
discreditable the defendant’s motives, the damages cannot be 
other than “compensation for pecuniary loss naturally flowing 
from the breach.” No punitive or vindictive consideration may 
enter into the assessment. Art. 1075 C.C. must l>e obeyed. In 
the case of fraudulent breach of contract, actual damages sustained, 
though unforeseen at the date of the contract, must l>e made good. 
Where the breach is not accompanied by fraud damage which 
could not have been foreseen cannot t>c recovered. Whatever 
may have l>een the motive that induced the defendant to break 
the partnership contract, he took that step freely and deliberately 
and it must be ascribed to a determination to serve some purpose 
of liis own. In the absence of proof of justification, such a breach 
should, I think, be regarded as falling within art. 1075 C.C. rather 
than within art. 1074.

Assuming the conduct of the defendant to merit no more 
emphatic denunciation than that pronounced by the court of 
review, in regard to such elements of damage as cannot be measured 
with mathematical exactitude but must be determined on such
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probabilities as a jury is justified in proceeding upon, he is not 
entitled to expect that the amount of the plaintiff’s compensate >n 
shall lie weighed in golden scales or to have the sum allowed 
interfered with on appeal merely tiecause of some trifling error 
in its computation. On the other hand, he would be entitled to 
complain of any palpable substantial excess in the award, even 
were his conduct properly characterized by the vigorous tern > 
employed by the trial judge.

Vnder art. 1075 C.C., the plaintiff would have tiecn entitled 
to any unforeseen damages which were an immediate and direct 
consequence of the breach although they would not have arisen 
but for the happening of some events which could not have been 
anticipated when the contract was entered into. I have no doubt 
whatever that events which happened after the breach ami would 
have adversely affected the profits that the plaintiff would have 
made had the contract been carried out until the end of the five 
year term must likewise be taken into account in estimating the 
loss for which the plaintiff is entitled to compensation and in 
deteimining what actually was the value of the contract to him 
at the date of the breach.

The purpose of awarding damages tieing to compensate for a 
loss sustained by the plaintiff, it seems to me, with great respect 
for those who take the contrary view, to be repugnant to common 
sense that he should lie permitted to recover for loss which facts 
within the cognizance of the court at the time of the trial shew he 
did not suffer merely because upon the facts as they stood at the 
date of the commission of the wrong which subjected the defendant 
to liability, or even at the time the action was begun, it seemed 
probable that such loss would be sustained.

If there had not been any clear error in the basis of computation 
in the judgment of the Court of King’s Bench, although it increased 
the amount of the damages allowed by the court of review by 
|18,0(M), I should have lieen loath to disturb it on a mere question 
of quantum, in a case where it is so obviously impossible to ascer­
tain with anything approaching exactitude the amount of the 
damage actually sustained. But unfortunately for the plaintiff 
that court, as appears from the opinion of Pelletier, J., made the 
mistake of taking the $104,000 of earnings (which represented 
607,000 of profits proper to be taken into account in the opinion
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of that judge) for the year ending Novell.her 3, 1913, the period 
in n ediately preeeding the breach, as having been received during 
the year which followed the breaeh, t'.e., the year ending on Novem­
ber 30, 19M. Proceeding on this erroneous footing the appellate 
judge estimated that the net profits for the latter period, had the 
plaintiff Howard continued to act as a mendier of the partnership 
during it, would have been not the $07,(HH) actually earned by 
the defendant, as he understood, but $33,000 more, i.c., 8100,000. 
It was by adding one-half of this additional amount, $16,500, to 
the estimated earnings for the 12 months following the breach 
(November 30, 1913, to November 30, 1914), and a further sum 
of $9,000 ($750 per month), to cover what would have lieen 
Howard's probable share of the earnings for the last year of the 
partnership tenu (August, 1914, to August, 1915), for which the 
court of review had allowed nothing, to the $22,000 allowed by 
that court that Pelletier, .1,, reached a sum approximating $60,000 
as the amount of the plaintiff’s damages which, in order to be 
"bien mr de ne pas commettre d'erreur,” lie fixed at $40,000. The 
appellate judge apparently quite overlooked the fact that the 
allowance for profits in the $22,000 and 816,500 was based on 
figures carried down to November 30, 1914, and that the $750 a 
month, if a proper addition, should, therefore, have been for 9 
months and not for 12 months. Of course a judgment based on 
such a manifest and fundamental error as that in regard to the 
year in which the $104,000 was earned cannot lie sustained. There 
is nothing to shew that had it not been for this mistake the court 
of King’s Pencil would have disturbed the assessment of the 
damages made by the court of review.

Put it does not follow that the amount allowed as damages 
by the Court of King’s Pencil was clearly wrong or that the 
assessment of the court of review ought to lie restored. The 
judgment of the latter court has been set aside and lief ore we can 
restore it we must lie satisfied that the respondent is not entitled 
to a larger sum than it awards. We are simply left without the 
assistance of the opinion either of the trial court or of the Court 
of King's Pench as to the quantum of the damages, the assessment 
of the former having been based on an erroneous conception of the 
law , and that of the latter on a mistaken view of the facts. Vnder 
these circumstances, we must determine for ourselves, proceeding
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largely a* a jury, what is a fair amount to comjjensate the plaint iff 
for the loss of the profits that he would have received had tin- 
partnership business been continued until August 22, 1915, as the 
contract of the parties contemplated.

Inasmuch as the judgment of the court of review is based on :i 
correct appreciation of the law as to the measure of the damages 
recoverable and has not Ixtcn appealed from by the defendant, 
it n ight at first blush seem to l>c not unreasonable to limit the 
inquiry to ascertaining by what sum, if any, the $22,000 which it 
awards should lie increased. On the whole, however, I think this 
would not be a satisfactory mode of dealing with the case. The 
basis on w hich the court of review estimated the plaintiff's profits 
for tie eight months from November 30, 1913, to August 1, 1911, 
at $17,800 seen s to me, w ith respect, to lie too fanciful. Moreover, 
there is a patent n istake in its calculation. Estimating the profits 
of the business from November 30, 1913, to November 30, 1911 
at $25,003 fas hereinafter indicated), the court in making its 
calculation took one-half of this amount, $12,800, instead of 
18,500 as the plaintiff’s share of them for 8 months. I, therefore, 
incline to think it will not be advisable to take as a starting point 
the $22,000 assessed by it as the plaintiff’s damages.

In arming at what would probably have lieen the profits for 
the year from Novemlier 30, 1913, to November 30, 1914, however, 
the court of review, very properly in my opinion, added to the 
$13,353 profits made by the defendant during that period, as 
shewn by his statement, several amounts which should not have 
been deducted from the gross earnings as against the plaintiff, 
thus bringing the profits actually earned by Findlay in that year 
for the purpose of its calculation up to $25,033. Having regard 
to the evidence of the witnesses DeCary, Beausoleil, Browne and 
Davis that the real estate market was, if anything, tetter between 
August, 1913, and August, 1914, than it had l>een during the 
preceding twelve months and giving due weight to the testimony 
of Messrs. Peloquin (50r,' decline in eight months tefore the war), 
Short (falling off l)egan in the summer of 1913), Kirkpatrick, 
Cnsgrain, Ogilvy ami Avant, in view of the enormous earning 
capacity of Findlay and Howard during the three years when 
both partners were co-operating, and especially to the profits of at 
least $07,000, or $33,500 for each partner, made during the 12
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months ending Novemlier 30, 1913, I think there should have been 
allowed for the diminution of earning capacity due to Howard’s 
absence during the latter twelve months over and al)ove the 
$4,800 salary paid by Findlay to Parser, who replaced him, an 
additional sum of about $12,000, making the total probable 
profits for the year from Novemlier 30, 1913, to November 30, 
1914, had Howard continued in the business, $37,033 instead of the 
$25,033 estimated by the court of review. ( )n that basis, the 
plaintiff's share would have been $18,800.

No doubt the sales branch of the real estate business, formerly 
its nost profitable part, amounted to little or nothing during the 
first year of the war. Rut, according to the evidence, collections 
continued to he good. I incline to think that, had the partnership 
business of Hndlay & Howard been conducted during that year, 
having regard to the volume of its outstanding business, and its 
very extended connections, by cutting down expenses and “carry­
ing on” on a conservative basis some substantial profits might 
have l>een realized. Placing them at one-fifth of the earnings 
in the preceding period of one year (obviously the approximation 
of a juryn an), the plaintiffs share for 8 months would have l>cen 
$2,500—about $300 a month in lieu of the $750 a month which 
Pelletier, J., was disposed to allow.

If the goodwill of the business of Findlay & Howard should 
not be regarded as one of the partnership assets as to which the 
plaintiff expressly reserved his rights, I am unable to find any 
appreciable value in it having regard to the character of the 
business and the events which followed the improper breaking 
up of the partnership.

I am not disposed to make any deduction on account of the 
plaintiff's receipts from assets taken over by him—the effect of 
that has been already allowed for in the reduced profits—or 
because of his failure to take steps to earn money in some other 
capacity than as a real estate agent.

Fully realizing that my estimate of the damages is quite as 
likely to lie inaccurate as that of the court of review or of the 
Court of King’s Rench, but discharging the functions of a juryman 
as best I can, I would, therefore, estimate the plaintiff’s damages 
at $18,800 plus $2,500, or, say, $21,300 in all.
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It follows that the judgment, of the court of review for $22,000 
should lie restored. The appellant should have his costs hen* 
and in the court of appeal.

Bkodeur, J., dissented.
Mignault, J.:—This case raises some important questions 

on which notable differences of opinion have existed between the 
different courts that have dealt with it, although in each court 
the judgment was unanimous. There is before this court an 
appeal and a cross-appeal shewing that neither party is satisfied 
with the judgment rendered by the Court of King’s Bench. The 
main respondent and cross-appellant, Howard, would, however, 
accept the latter judgment if he cannot get the judgn cut of the 
Superior Court restored. On the other hand, the main appellant 
and cross-respondent, Findlay, is now satisfied to abide by the 
judgment of the court of review, which, moreover, is conclusive 
against him inasmuch as Howard alone appealed from it. The 
only question at issue under these circumstances is the amount of 
dan ages, the liability of Findlay to pay to Howard at least $22,000. 
the amount granted by the court of review, being conclusively 
established.

Findlay and Howard had entered into a partnership to cam 
on a real estate business in Montreal for a term of five years from 
August 22,1910, which business they conducted by means of a joint 
stock company, Findlay A: Howard, Limited. Their profits were 
phenomenal, especially at first, owing to the real estate boom then 
prevailing in Montreal and vicinity. The partnership had nearly 
2 years to run when, on September 11, 1913, Findlay put an end 
to it without cause or reason. Howard now claims damages and 
these must run from a minimum of $22,000, allowed by the court 
of review', to a maximum of $80,000 granted by the Superior 
Court. The Court of King’s Bench awarded $40,000.

There is, however, an important question of law on which the 
Superior Court and the court of review took opposite sides, but 
which w as not expressly passed upon by the Court of King’s Bench. 
Is the court, in assessing damages for Findlay’s wrongful termina­
tion of this partnership, entitled to consider facts subsequent to the 
action and shew ing w hat profits the partnership would have earned 
had there been no dissolution? Or must it ignore all such facts, 
the most important of which is the European war w hich paralysed
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the real estate business in Montreal, and assess these «lamages 
on the basis of conditions as they existed on Septemlier 11. 1913, 
date of the breach of contract? The SujHMior Court adopted the 
second alternative, the court of review the first.

The trial judge lays down the rule that damages !>eing. in 
general, according to ail. 1073 “le montant de la perte faite 
par le créancier et du gain dont il a été privé,” the court must in, 
rendering its decision, go back to the conditions existing at the 
date of the action, and place the parties in the situation in which 
they would have been had the judgment been rendered immedi­
ately, and that the damages for breach of contract can neither be 
increased by reason of subsequent eireun stances, such as new 
legislation or recent discoveries of science, nor diminished on 
account of subsequent facts of a ten porary nature, such as a 
slackening of business or a sudden war.

I would not feel disposed to quarrel with this rule rightly 
to a proper case. But, as 1 construe Howard’s action, 

he is claiming, not the value of his share in the partnership as it 
stood «at the date of the breach, for he expressly reserves his right 
to recover his share and proportion of the assets of Findlay & 
Howard, Limited, but the value of his share of tint profits the 
partnership would have realized had not Findlay's wrongful act 
brought it to an end. That is to say, Howard demands really 
future dan ages, and I cannot follow the learned trial judge when 
he estimates the value of the future profits of the partnership by 
considering only its past profits, as if they were sure to continue, 
and closes his eyes to events which had hap))encd since the action, 
but before the trial, and which shewed that these future profits 
would in no wise have been comparable to those made Indore the 
date of the breach. W here future damages are claimed,' future 
conditions must necessarily l>e considered, and what lietter 
evidence of conditions, which were in the future at the date of the 
breach, can l>c made than by shewing, at the date of the trial, 
w hat has actually occurred since the breach of contract?

I, therefore, think that in his estimation of the damages granted 
to Howard, the trial judge has adopted an erroneous principle, and 
consequently his judgment cannot he restored.

The court of review, on the contrary, lays down a rule which i 
fully accept as applied to this case, and which I quote:—
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Considérant que dans l’estimation des dommages-intérêts réclamés par 
le demandeur, la cour doit tenir compte du passé de la dite société, des profits 
qu’elle avait faits jusqu’à la dissolution et des profits quelle devait rapporter 
aux associés, et cela en prenant en considération nonseulemcnt les faits qui 
existaient lors de la dissolution, mais encore les faits survenus depuis la dite 
dissolution, qu'il était possible d'établir au moment où s’est faite l'enquête

The judgment of the Court of King’s Bench, 1 have said, does 
not expressly pans upon the question to which 1 have just referred, 
but holding that both the Superior Court and the court of review 
were in error, the former in granting too much, the lat ter in allowing 
too little, it con es to the conclusion that
le montant le plus probable et le plus équitable devrait être un justs milieu 
entre le montant accordé par la cour sujiérieure et celui alloué par la cour de 
révision, ce qui ferait une somme d’à peu près $.‘>0,000, mais que, à tout événe­
ment, il est certain, vu la preuve, que le demandeur appelant a droit à un 
chiffre minimum de $40,000.

If I may say so, with deference, this selection of a "juste milieu " 
between the amounts allowed by the Superior Court and the court 
of review, is rather a too rough and ready way of determining 
the an ount w hich Howard ought to receive, and I cannot fu i 
that 1 should adopt it. Moreover, Pelletier, J., who alone gave 
reasons for judgn ent, seen s to take it that the partnership realized 
$104,(!()() for the year which followed the breach, whereas these 
profits were for the year which preceded the breach and had only 
a couple of months to run when Findlay broke the partnership.

I would, therefore, apply the rule adopted by the court of 
review’, and consider the profits made by the partnership during 
the past up to the date of the breach, and those w hich it woul-1 

have trade had it continued for its full term, estimating the latter 
in the light of the circumstances disclosed by the evidence as having 
happened up to the date of the trial, some of which, like the 
gradual decline of the real estate Ixiom in Montreal, could have 
been foreseen in September, 1913, and others, like the European 
war, were of such a nature that no man not versed in the secrets 
of diplomacy and of continental polities could have ventured to 
predict them.

In my view, the question of good or bad faith or of fraud, or 
what the French text of the Civil Code calls “dol” in articles 
1073, 1074 and 1075 C.C., has little application here, for 1 am 
willing to grant that Findlay acted in bad faith in breaking his 
contract, and he is liable for all damages foreseen or not which
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Howard suffered through the breach, provided that they directly 
resulted therefrom. If he is liable for the unforeseen but direct 
consequences of his breach of contract, he should at least, in an 
action claiming future damages, have the benefit of unforeseen 
circumstances, ascertained at the trial, shewing that these future 
damages were not incurred, or were incurred in a less degree than 
seemed probable at the date of the breach. This, moreover, is 
not a case where 1 would deem myself justified in grant ing punitive 
damages, although the conduct of Findlay was very reprehensible, 
or anything more than real damages, for Howard, who, 1 rejxuit, 
claims damages for the loss of future profits, should not lie placed 
in a I letter position by reason of the breach of his contract than 
he would have found himself had the breach not occurred.

Taking now the past profits of the partnership, they are as 
follows:—

For the first 18 months........................................... $203,318.53
For the year ending on the 30th November, 1912. $101,216.83 
For the year ending on the 30th November, 1913 $104,121.05 

and from the latter sum certain amounts mentioned by the court 
of review should lie deducted.

The evidence shews that the Ixxmi was at its height up to the 
close of 1912, that it then began to decline, and that the bubble— 
liera use, like so many other land boon s, it was only a bubble— 
was rapidly nearing the bursting point when the war suddenly 
broke out to the astonishment of the whole world. The war killed 
it, and thenceforth, the witnesses say, the real estate business 
was dead.

The decline of the boom is shewn by the figures 1 have given 
as it affected Findlay & Howard, Limited. After the breach, 
Findlay continued the same business in the same premises, with 
the same subsidiary companies or syndicates formed by the parties, 
with also the same employees, with the exception of Kdward ( \ 
Parker whom he engaged to replace Howard, while the latter 
did not go in the real estate business fearing, he states, had he 
competed with Findlay, that he n ight endanger his security for 
his claim for damages against Findlay, and yet Findlay's profits, 
for the year ending on Novetnlier 30, 1914, are shewn by his 
balance sheet to have liecn only 813,353.80.
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But the court of review refused to take the latter figure is 
living a fair statement of the profits made by Findlay in the year 
ending on November 30, 1914. It deducted from the amounts 
indicated by Findlay’s balance sheet as expenses the following

Salary of Parker, who replaced Howard ...................................... 14,800.00
Deduction on automobile expenses and depreciation, comparing 

these expenses to those mentioned during the three years
and half of Findlay & Howard................................................ 2,000.00

l'Jx|icnses of stationery, wliich seemed unjustifiable when com­
paring 1014 with previous years.............................................. 1,000.00

Travelling expenses, which were, in com|iarison with previous
years, considered too liigh......................................................... 4 500.00

Making in all....................................................................... $12,300.00
Which added to the profits declared by Findlay’s first balance

sheet.............................................................................................. 13,353. SO

would give a real profit of .. .......................................................... $26,653.86

Then the court of review compared the 8 months of pre-war 
conditions in Findlay’s first year, considering the business as 
having lieen dead during the 4 months of war, to the corresponding 
period in Findlay & Howard's last year, and found that Howard 
ivceived for the latter period about $22,300, and that lit1 would 
have lieen paid for the former period alxmt $12,800, making a total 
of $35,100.

This would lie, if Howard's share of profits were averaged, 
as the court of review averaged them, an amount of $17,550 for 
each period, so the court fixed Howard’s share of profits for the 
year ending on Novemlier 30, 1914, hail the partnership continued, 
at $17,500.

N'o this figure it added the sum of $4,500, which is estimated a> 
Howard’s share of the additional profits which he would have 
brought to the partnership had he not lieen exclude!I therefrom, 
and thus arrived at the total figure of $22,000 which it considered 
us representing Howard’s loss of future profits through the breach 
of the contract of partnership.

1 must confess that, in my opinion, the court of review dealt 
lilierally with Howard. Its figures would shew' that, the business 
having lieen at a standstill since August 1, 1914, on account of the 
war, Howard would have received, for the year 1914, one-half <>f
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$25,633.80, or $12,816.93, and not its average of $17,500, which 
would decrease the damages it allowed by nearly $5,000. I fail 
to see the reason for averaging 2 years during which the land boom 
gradually and very rapidly declined, hut Findlay is bound by the 
judgment of the court of review, and the amount this judgment 
granted to Howard cannot be decreased.

I have said that the judgment of the Superior Court cannot 
be restored, so the choice is between the judgment of the court of 
review and that of the Court of King’s Bench.

I cannot, with deference, agree with the latter court when it 
endeavours to arrive at a “junte milieu” between the judgment of 
the Superior Court, which proceeded on an entirely wrong principle, 
and that of the court of review whose governing rule as to these 
future damages 1 fully accept. And 1 fail upon due consideration 
to find any satisfactory reason for the figure of $40,(MX), allowed by 
the Court of King's Bench, which it merely says the evidence 
fully justifies. Had it referred more in detail to this evidence, 
which, after all, is the evidence furnished by the balance sheets, 
1 would have felt more hesitation in rejecting its estimate of 
Howard’s loss, but, with all resjiect, I must say that Pelletier, J., 
seems to me to have l>een in obvious error when he stated that the 
court of review adopted as its basis 8104,000 for the year following 
the breach of contract, and made thereto certain additions and 
therefrom certain subtractions, which reduced this figure of 
8104,000 to $67,000. Then the judge adopts $67,000 as the basis 
of his own calculation of Howard’s loss of profits. The error here 
is that the court of review, with reference to the $104,000, reduced 
to $67,000, was dealing with the year preceding the breach for 
which Howard received his share of profits, and not with the year 
following it, and that Pelletier, J., used the figure of $67,000 as 
the foundation for his calculation of the profits which would have 
accrued during the year following the breach.

The judgment of the Court of King's Bench also criticises 
the judgment of the court of renew because the latter judgment 
allowed nothing for the goodwill of the partnership. This is a 
matter of some difficulty, because by the supplementary agreement 
of the parties, dated January 9, 1913, the goodwill of Findlay & 
Howard, Limited, was valued at $12,500 in the case of one of the
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partners dying during the partnership, and the survivor purchasing 
the concern. But the goodwill of Findlay & Howard formed a 
part of its assets and Howard's right to claim his share of these 
assets was reserved by him, so 1 cannot look upon it as properly 
included in his action. It is true that Howard alleges that he 
has t>een deprived of all his right and interest in the future profits 
and goodwill of the partnership, which goodwill, he says, has been 
utterly destroyed by Findlay’s wrongful acts. I am not satisfied, 
however, that after the lieginning of the war this goodwill had any 
value. Moreover, the goodw ill mainly consists in the name and 
Findlay did not use the name of Findlay & Howard, Limited, and 
he agreed to give Howard the first offer of the leases of the business 
premises. Under these circumstances I do not feel justified in 
adding anything to the amount allowed by the court of review.

My opinion in this very difficult case is, therefore, that the 
appeal of Findlay should be all ad and the cross-api>eal of 
Howard disn issed, with costs in favour of Findlay here and in the 
Court of King’s Bench, and that the judgment of the court of 
review should be restored.

Appeal allowed; cross-appeal dismissed.

GENERAL TRANSATLANTIC Co. v. The SHIP "IMO.”

Exchequer Court of Canada, Nov • Scotia Admiralty District, Drysdnh. J.
April »7, 1918.

Collision (§ 1 A—3)—Shipping—Responsibility—Gross negligkmt:-- 
R KG l I.ATIONS—A HI. 27.

The collision happened in Halifax harbour at 8.50 a.in., in broad day­
light. The weather was perfect, there being no wind, and the ships 
could see each other several miles away.

The “lino” was keeping as far as practicable to her side of the fairway 
or mid-channel and blew a signal of three blasts and reversed her engines 
when about a mile apart, having previously signalled she would kirp to 
starboard : she then reduced s|»eed and did not put on engines again 
before collision. When “Mont Plane" blew a two-blast signal, indi ; t- 
ing she was coining to port and would cross bow of the “in.«-. the 
“lino” reversed engines and gave a three-blast signal. The " Mont 
Blanc” was travelling at excessive speed and, starboarding lier helm, 
attempted to cross the bows of the “lino.” She did not reverse engines 
nor drop anchor.

The collision happened within the waters of the “lino,” that is, on the 
Halifax side of mid-channel, and after collision the “Mont Blanc’ ran 
upon the Halifax shore, where the explosion took place.

Held, that the collision wras wholly due to the last order of the " Mont 
Blanc” and to the gross negligence of her officers in attempting to cross 
the bows of the “Imo."
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2. That the order could not be justified as an emergency order, in
view of the respective positions of the ships.*

Thf plaintiff by its action (lain s the sum of $2,000,000 against 
the “Ino” for damages caused them by collision in Halifax 
hnrl our in December, 1917, and the defendant by their counter­
claim clain' the san e amount from plaintiff as dan-ages occasioned 
by the same collision.

In the prelin inary acts, filed by the plaintiff, it is claimed in 
sul stance that when the “Imo” was first seen the “Mont Rlanc” 
blew one short blast to indicate that she was bolding to the star­
board side of the fairway and slowed her engines. After this 
signal had been answered by two short blasts from the “Ino” 
the “Mont Rhine” again gave one short blast which was again 
answered by two short blasts from the “lino.” The “Mont 
Blanc” stopped her engines to avoid what apjxuired to be other­
wise an inevitable collision, blew two short blasts and starboarded 
her helm, bringing the ships in a safe position on opposite parallel 
courses. After this order was executed, tlie “Imo” was seen to 
swing to starboard. A collision was then inevitable whereupon 
the “Mont Blanc” reversed her engines full speed. The “In o” 
was proceeding at too great a speed. The “ Ino" was wrongfully 
coning down on her port side of the fairway or n id-channel. 
A good lookout was not kept on the “In o.” The “In o” w rong­
fully directed her course to port, across that of the “Mont Blanc” 
and cane in the “Mont Blancs” water. The “Ino," when the 
ships were in a position to clear, wrongfully altered her course 
to starboard and attempted to cross the head of the “Mont 
Blanc,” thus rendering a collision inevitable. The “Ino” was 
not navigated in accordance with the signals given to her.

The defendant in its prelin inary acts claims in substame that 
the “Ino” was keeping as far as practicable to that side of the 
fairway or n id-channel which laid on her starboard side and blew 
a signal of three blasts and reversed her engines when ships were 
about one-half to three-quarters of a mile apart. “In o s” speed 
was then reduced to about one mile per hour and engines were 
not put ahead again before collision, and “Imo” was kept under a 
port helm and signalled accordingly. When “Mont Blanc” blew

*On appeal to the Supreme Court of Canada judgment was rendered, 
allowing the appeal in part, and finding both ships equally at fault, Sir Ixmis 
Davies, C.J., and Idington, J., dissenting.
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reversed and three-blast signals " " The “Mont Blanc" v.;*s
travelling at an excessive rate of speed ; that she starboarded her 
helm thus con ing to port and atten pted to cross the Imavk o! the 
“Ino” and in so doing conn it ted a breach of the regnl.it, 
and of good seamanship and caused the collision, and did not 
reverse her engines nor drop anchor as soon as they thought the;, 
heard a cross-signal from the “lino” indicating, according to 
their understanding, although such in fact was not the case, that 
the “Ino” intended to con e down the same side of the ch 
as that on which they were proceeding; that she did not keep as 
far as practicable to that side of the fairway or mid-channel which 
was on her starlxmrd side as required by the International Regula­
tions but crossed over to the other or Halifax side; that sli. did 
not give the projier w histle signals and did not navigate in an « pl­
aine with her whistle signals; that she placed herself in the position 
of a crossing ship in relation to the “Imo,” involving rid, of 
collision with the “Ino” on the starloard low of the in
Blanc,” and the “Mont Blanc” did not as required by art. 11» of 
the regulations keep out of the way of the “ Imo.” Further the 
“Mont Blanc” to cross the bows of the “Imo" in
violation of art. 22, and also violated art. 23 in not reversing, nd 
generally did not act with good judgment nor in a scan; n'ilc 
n iinner.

Mr. Mclnnett, K.(for the owner of the “Mont Biam ' 
(lain ed that the evidence established among other things tin * 
7.30 in the morning she started for Bedford Basin and, undoul mdlv 
kept on her proper side of the harbour, the starboard or rig!.' ' 
Dartmouth side. She sighted the “Imo” con ing down froi. die 
Basin proceeding to sea, at about 8.30 in the morning, and i« 
one blast to indicate that she was in her own waters and v • iM 
keep, as the regulations required, the starboard or right side <>f the 
channel. The “Imo” had then con e out of the Basin and shewed 
her startxiard or right side to the “Mont Blanc,” and was heading 
also to the Dartmouth shore. Her position when in full vie» 
of the “Mont Blanc” was in the waters of the Dartiriouth side d 
the channel. The “Imo” blew two blasts imn ediately after tl 
signal from the “Mont Blanc,” which the “Mont Blanc” con*
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sidcred an answer to her first signal and thus indicated to the 
“ Mont Blanc ” that she intended to keep to her own port side 
coming down, or the Dartmouth side of the channel. This would 
be in violation of the International Rules. The “Mont Blanc" 
almost immediately answered by another one short blast to 
further advise the “Imo" she intended to maintain her proper 
course in the waters on her own starboard side. The “Imo” 
continued on the Dartmouth side of the channel, and it is at the 
point when the ships were about 4G0 metres apart that there is 
any substantial dispute about what occurred. The officers and 
pilot of the “Mont Blanc" say that the “lmo" answered this 
second signal given by the “Mont Blanc" with two short blasts, 
thus reiterating the fact that she vas to pass down the Dartmouth 
side of the channel, and there is other test in ony to support their 
statements. As the “lmo" was con ing fast on their side, if the 
“Mont Blanc’s” officers tried to put their ship nearer the Dart­
mouth shore she must have gone aground, and there was nothing 
for them to do but to come to port and try to parallel the ships 
so that the “Imo” would pass on the right of the “Mont Blanc.” 
This manoeuvre they executed as the only one to avoid a collision, 
giving at the same time the proper signal that they vere going 
to port. It appears from the testimony that the captain and 
pilot were of one mind as to what was the proper action to take, 
and independently each of the other tdok steps to carry out the 
manoeuvre and placed the “Mont Blanc” in a position of safety. 
The “Imo” immediately thereafter swung sharply to her star­
board. and though the “Mont Blanc” was then travelling slowly 
under reduced speed or reversed engines, the result was the stem 
of the “Imo” struck the starboard bow of the “Mont Blanc.” 
The collision took place about the middle of the channel, probably 
a little nearer the Halifax side, though there is evidence it was on 
the Dartmouth side, shortly Indore 9 o’clock in the morning.

Mr. liurchell, K.C., for owners of the “lmo,’’claimed that the 
evidence established that the “Imo” left her anchorage on the 
western shore of Bedford Basin at about eight o’clock. Pilot 
Hayes was on the bridge in charge of the ship and with him were 
the captain and the wheelsman. The bridge was all open, not 
having a wheclhouse. There was a guard ship anchored in the 
Basin near the entrance to the Narrows, and Indore the “Imo”
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could leave her anchorage it was necessary for the pilot to go on 
board the guardship and ascertain if permission had l«cn gr. nted 
for her to leave. Pilot Hayes Ment on hoard the gunrdship that 
morning lietween 7.30 and 8 o’clock on his May up to the “ht o” 
and was informed that everything was in order for the “Ino" 
to go to sea. When Pilot Hayes got on l>oard the “Imo” it was 
then necessary for hint to order the flags hoisted shewing the 
nun Ifer of the “In o” in the commercial code, and this was done. 
Corresponding flags were then displayed on the guardship and the 
“Ino” would not have liecn allowed to pass the guardship in less 
these flags were flying on both the “Imo” and guardship. There 
was no wind that morning and the flags on the guardship were 
hanging limp and it was necessary for the “Imo” to pass di se» to 
the guardship to sec; the signals displayed by her.

There Mere seven or eight ships anchored in the Basin Î etv.een 
the anchorage of the “Imo” and the entrance to the Narrows and 
the “Imo” had fo pursue a zig-zag course through then . and 
necessarily her speed had to be slow.

\\hen the “Imo” had passed the guardship, but was yet in the 
Basin, an American tramp steamer in charge of Pilot Renner was 
con ing up the Narrows on the Halifax side, which for an up-going 
steamer was the wrong side of the channel. The “Imo” blew a 
one-blast signal to the American tramp to indicate that the “ In o" 
was directing her course*to starl>onrd anil keeping the Halifax 
side of the Narrows, which was the proper side for the “Imo," 
and that the “ Imo” intended to pass the American tramp pri>|ierly 
port to port. Pilot Renner on the American tramp, however, 
wanted to keep up the Halifax, or his port side of the Narrows 
on which the American tramp was then although his projicr side 
under the Narrow Channel Rule No. 25 was the Dartmouth or his 
star! ward side of the Narrows. The American tramp, therefore, 
after receiving the one-blast signal from the “ Imo,” gave a cross 
signal of two blasts, indicating that the American tramp intended 
to keep the Halifax side. In order to avoid a probable collision 
if the “In o” had kept on lier intended and proper course, Pilot 
Hayes of the “Imo” was forced away from the Halifax side of the 
Narrows and was compelled to give, and accordingly gave an 
answering two-blast signal to the American tramp and the two 
ships passed starlxiard to starboard instead of port to port . Pilot
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Renner frankly admitted that it was entirely his fault that the vessels 
passed starboard to starboard, as, when the “ In-o" blew the first 
one-blast signal, the American tramp, without difficulty, could 
have gone on the Dartmouth or proper side of the channel and 
passed the “Imo” port to port, and Pilot Renner was censured 
by the court accordingly.

The American tramp was just above pier 9, close to the Halifax 
side, and the “Imo” was about 4 ship lengths away when the 
American tramp blew the improjier two-blast signal, which was 
subsequently answered by a two-blast signal from the “Imo,” 
and the two ships passed opposite the first point north of Tufts 
Cove shewn on the chart and marked by Pilot Renner as point 
“T” on chart M.B.R.—4.

At the tine the “Imo” was forced to give this two-blast 
signal to the American tramp the “Mont Blanc” was then distant 
from the “Into” at least one mile. When the American tramp 
was passing the “lino,” Pilot Renner called out to Pilot Hayes 
and informed him that there was another ship following behind, 
meaning the “Mont Blanc.”

Just after the “Imo” got past the American tramp another 
ship appeared ahead of the “Imo” and also, like the American 
tramp, in the “lino's” waters. This was the ocean going tug, 
“Stella Maris,” towing two barges behind her and going up the 
Narrows to Bedford Basin on the Halifax side. The “Stella 
Maris” thus put herself on the wrong side of the channel in what 
would be the proper course of the “Imo” and in the “Imo’s” 
waters, and his tug and unwieldly tow was a formidable obstacle 
to the “Imo.”

The “Imo,” therefore, after being crowded away from the 
Halifax shore by the American tramp stean er in the upper part 
of the Narrows above pier 9, and after having been forced to give 
a two-blast signal to the American tramp, was for the second 
time prevented from getting close to the Halifax shore by the 
“Stella Maris” and her two barges. After getting past the 
American tramp the “Imo” had to turn a bend in the channel 
at the upper end of pier 9 and being a large ship required con­
siderable room. When the “Imo” was approaching the “Stella 
Maris” after getting around this bend keeping as close to the 
Halifax shore as she reasonably could, having in view the fact
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that the “Stella Maria” and her scows wen; in her waters, tho 
“In o” received a one-blast signal from the “Mont Blanc” which 
signified to her that the “Mont Blanc” intended to keep to si.ir- 
lxmnl. which for the “Mont Blanc” would lie the Dartmouth 
shore. The “Mont Blanc” was then alxiut opposite the dockyard, 
pretty well in the middle of the harlmur, but a little on the 1 hut- 
mouth side, and the “In n” was at the upper part of pier s ..r 
opposite pier 9, and the two ships would be approximately s , of 
a mile apart. The “Imo” answered this signal with a one-hhist 
signal to signify to the “Mont Blanc” that the “Imo” was also 
keeping to starboard which would l>e for the “Imo” the Halifax 
side of the channel. As soon as the “Imo” got opposite the 
“Stella Maria” the “Imo” blew a*three-blast signal and reversed 
her engines. The intention of Pilot Haves in giving this 1 lure- 
blast signal when opposite the “Stella Maris” and reversing at 
this tinc, when the “Mont Blanc” ami “Imo” were so far apart, 
was no doubt, for a twofold purpose, first, to arrest the attention 
of the “Mont Blanc,” as even at that stage, the “Mont Blanc" 
was not keeping close in to the Dartmouth side as she should have 
t>cen but was nearly in n id-channel, a little on the Dartmouth 
side, but angling across to the Halifax side and, secondly, to stop 
headway on the “Imo” ami by reversing her engines to swing the 
“Imo’s” bow to starl>oard so as to get around the stern of the 
barges of the “Stella Maris” and get closer to the Halifax side, 
the scows 1 icing then a little in advance of the “lmo's” bow, : ml 
the “Ino” herself lieing about opposite the tug. From this 
time when the ships were from one-half to three-quarters - f a 
mile apart until the collision, the “Imo" was heading towards the 
Halifax side and the engines of the “Ino” were not again put 
ahead, but retrained stopped until shortly before the < < liision. 
when they were reversed a second tine. After this three-blast 
signal from the “Imo,” the next signal was a one-blast signal from 
the “Mont Blanc.” This signal was quickly repented by the 
“Mont Blanc,” causing the witnesses to remark that they were 
getting excited on board the French ship. This was followed by 
another one-blast signal from the “Imo,” and the course of the 
“In o” was then to starlioard, or to the Halifax side of the channel, 
in accordance with her signal. The two ships were then lava ling 
courses on which several experienced seafaring witnesses testified
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they would have properly passed in safety port to port, when in 
answer to the one-blast signal from the "Imo,” the "Mont Blanc” 
blew the fatal two-blast signal ami swung to port under a star­
board helm, to the Halifax side, throwing herself aeross the channel 
in front of the bows of the "lino." ('apt. Maclaine on hearing 
this cross signal immediately called out: “The Frenchman has 
given a cross signal, a collision cannot lie averted."

The "lino” immediately blew a three-blast signal, being the 
second three-blast signal given by her that morning, and reversed 
her engines full speed astern, but with the "Mont Blanc” throwing 
herself directly across the “Imo’s” bows the collision was inevit­
able and could not lie avoided.

The "Mont Blanc” all this time had kept forging ahead 
through the water. Her engines were admittedly not reversed 
according to some of the witnesses on board their ship until after 
the collision, or, according to others, certainly not more than 20 
to 30 seconds Ixifore the collision.

It may be stated generally that the evidence of practically all 
the disinterested witnesses disclosed that the "Imo” was pro|>erly 
navigated and gave the proper signals and that the "Mont Blanc" 
was improperly navigated.

By consent the evidence adduced liefore the Wreck Com­
missioner's Court Vas filed to be used on the trial and only one 
new witness on behalf of the "Mont Blanc” was heard at the trial.

The case turned upon a question of fact. The evidence is 
contradictory on the main and essential facts, namely:

I, What signals were given; 2, course followed by the respective 
ships; 3, the actual place of collision.

The Honourable Mr. Justice Drysdale who presided at the 
trial, found as a fact that the collision took place on the Halifax 
side of the Narrows, which, by the rules of navigation at such 
place, is the side which the “Imo" was obliged to take, and that 
the collision wras due to the gross negligence of the officers of the 
"Mont Blanc” in cutting across the bows of the "Imo,” and 
that such action on their part was not justified under r. 27, that 
it was an emergency order to avoid collision. He refused to 
believe the witness heard at the trial.

II. Mclnnea, K.C., for the "Mont Blanc;” (’. J. Burchett, K.C., 
for the "Imo.”
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Dkysdale, J.:—Tne actions here are being tried together, viz., 
the Claim v. the “ Imo,” now lying in the harbour, and the Counter­
claim v. the “Mont Blanc.” The circumstances attending 1 he 
collision of these two ships were investigated before ire, assisted 
by two of the liest nautical assessors in Canada, and by common 
consent the evidence adduced on the investigation is to lie con­
sidered the evidence in this case. The only attempt to vary the 
evidence in the investigation, is that of one Makinney called un 
the trial herein. As to Makinnev’s evidence I have only to say 
that he did not impress me as throwing any light on the situation. 
His manner was bad and his matter worse. In short, I did not 
believe him. Although he professed to be an eye-witness of the 
collision. I am convinced that he did not add any light to the 
controversy. He failed to convince me that he knew what he 
was talking about. Notwithstanding, he professes to l>e an eye­
witness to the collision, 1 am quite sure he could not place the 
point or place of collision within one-half a mile of the actual place 
of occurrence. I think this man was a Inflated occurrence in the 
enquiry and came with a story, the result of instruction, and that 
on behalf of the French ship. I do not Ixiieve him.

As to fault or blame for the collision I am of the opinion that 
it lies wholly with the “Mont Blanc.” Once you settle where the 
collision occurred, and I think it is undoubted that it occurred on 
the Halifax side of mid-channel, you find the impossibility of the 
story of Pilot Mackay. Even if you say mid-channel the story 
of the French ship is absurd. The fault to my mind clearly appears 
to have been the result of the last order of the “Mont Blanc" 
when, being in her own waters on the Dartmouth side, she took a 
starboard helm and reached for the Halifax wharves thus throwing 
herself across the l>ow of the outcoming ship “Imo.” Why this 
order was given 1 know not but I feel sure it was gross negligence 
and in so thinking I am supported by the advice and opinion of 
both nautical assessors. The order for a starboard helm and to 
lay a course suddenly across the harbour was justified by the 
officers in charge of the “Mont Blanc” as an emergency order to 
prevent a collision, but taking into consideration the then position 
of the two ships this claim will not l>ear investigation.

1 find the “Mont Blanc” solely to blame for the collision. 
I refer the question of damages to the Registrar and two merchants.

Judgment accordingly.



47 D.L.R.] Dominion Law Reports. 471

THE KING t. THE “HARLEM."

Exchequer Court of Canada, .Xora Scotia Admiralty Dixtrict, Itryxdale, J.
December 2, 191 ft.

Collision (| I A—.1)—Responsibility—Rioiit or way—Regulation*—
Am. 19.

A collision oerurred Ix-twwn ihv “Hurley Chine," hound from Halifax 
to Norfolk, and the “ Harlem," hound from New York to Bordeaux, at 
I 19 a.m. on April 22, 1917, some liA miles southeast of Anihrose Channel 
lightship, off New York harlmur. It was starlight, though the night was 
dark, and a haze was on the horizon Just before the collision, the 
<-ourse of the “Hurley Chine" was s. fiU® w. and that of the “Harlem," 
». 62* e., or at right-angles to one another, with the “Harlem" on the 
starboard side of the “Hurley Chine."

Art. 19 of the Rules to Prevent Collision at Sea provides that when 
vessels an* crossing so as to involve risk of collision, the vessel which has 
the other on her starlsmrd side shall keep out of the way of the other.

Held, that within the meaning of said rule, the “ Harlem" was a crossing 
ship, carrying »ro|ier regulation lights, and that Ix-iug so, the “Hurley 
Chine” was obliged to keep out of her way.

This in an action brought by Hit* Majesty the King in right of 
the Don inion, as owner of the whip “Durley Chine" claiming 
SlôO.(HK) from the ship “Harlem,” for the loss of the "Durley 
Chine" following a collision with the defendant.

The defendant asserted a counterclaim against the master 
and second officer, 1 icing the practice when a ship la-longs to the 
Crown.

By Nos. 12 and 14 of preliminary acts of plaintiffs it appears 
they claim among other things that : Having seen the “Harlem's” 
white light, and no side lights, alxiut four jxiints forward of star- 
hoard lieam, the helm of “Durley Chine” was put hnrd-n-stnr- 
lioard and Mew 2 short blasts of whistle. When the bow had 
swung to port nlxrnt 4 jxiints she stop)x-d engines ami immediately 
after reversed engines ami when headway was off blew 2 long blasts 
of whistle. Then she saw the hull of “ Harlem " low in water on 
atnrlxiard Ix-am heading across bow of “Durley Chine" and the 
“Durley Chine" still falling off a little to port, blew 2 short blasts 
several times; that the “Harlem" was a crossing ship within the 
meaning of art. 19, of the Regulations for Preventing Collisions at 
fr'ea, and, by art. 21 of said regulations, should have kept her 
mm-sp and speed; that the “Harlem," being Ixnind to keep her 
course ami speed, improperly starlxiarded her helm when in sight 
of the “ Durley Chine,” thereby directing her course toward, 
instead of away from, the “Durley Chine"; that the “Harlem"
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should have stopped and reversed More the collision ; that tie 
“Harlem” was not carrying or showing proper lights according, 
to art. 2 of said regulations. The H ast head or white light, wliieli 
was seen, was not of such a character as to l e visible at a distune 
of at least five miles. The side lights were not burning, or. if 
burning, were defective, and were not of such a character as to 
be visible at a distance of at least 2 miles. The signals sounded 
on the whistle of the “Harlem” were not in accordance with tlit- 
courses taken by the “Harlem” and were n intending and decep­
tive. In particular she blew three short blasts several times when 
her engines were not going full speed astern. Having heard appar­
ently forward of her beam, the fog signal of the “Durley Chine," 
whose iKisition was not then ascertained, the “Harlem” did not 
stop her engines, nor navigate with caution, as prescribed by 
art. 16 of said regulations.

The defendant, on the other hand, claims that when the ships 
were so close that collision could not Iw avoided by the action of 
the “Durley Chine” alone, the helm of the “Harlem” was put 
hard aport and her engines full speed astern with the requisite 
signal of three short blasts. As this signal was unanswered by 
the “ Durley Chine,” it was twice repeated, before being answered, 
and twice after; that the “Durley Chine” should have kept clear 
of the “Harlem” which had the right of way. The “Durley 
Chine” should have ported in time and passed astern of the 
“Harlem.” The “Durley Chine” did not keep a good lookout 
and was going at an excessive speed, and did not alter her course 
to port as she should have done when it was known that the 
“Harlem” had her engines reversed. The “Durley Chine” did 
not, on approaching the “Harlem” slacken her speed or stop and 
reverse.

The case turns largely on the question of facts, as to whether 
or not the “Harlem” was carrying proper regulation lights. The 
respective position of the ships and their course do not seem to 
be seriously contested.

W. A. Henry, K.C., for plaintiff ; H. Mellwh, K.C., for defend­
ant.

Drysdale, J.:—This action arises out of a collision between 
the defendant ship “Harlem,” and the Government boat named
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the “Durlev Chine." The “Harlem" was laden with munitions 
bound from New York to Bordeaux. The "Durlev Chine" was 
on a voyage from Halifax to Norfolk. The collision was off New 
York and the “Durley Chine" was sunk.

The serious controversy here is as to the lights of the “Harlem." 
The “Harlem" had the right of way and the “Durley Chine" was 
found to keep out of her way. The “ Durley ( bine " really makes 
her case on the allegation that the “Harlem" was not properly 
lighted, that is, was running under screened lights and without 
side lights shewing. 1 find against this allegation: and I find that 
the “Harlem" before and at the time of the collision was carrying 
proper regulation lights. I believe the officer of the “Harlem" 
in this connection. 1 think the “Durley Chine" solely to blame 
for the collision. There was no reasonable excuse for such steamer 
not keeping out of the way of the “Harlem" as she was bound 
to do.

I find the “Durlev Chine" solely to blame for the collision in 
question here and direct a decree accordingly.

Judgment accordingly.
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STÀDDON v. LIVERPOOL-MANITOBA ASSURANCE Co. ONT.
Ontario Supreme Court, Appellate Dirhiau, Mulock, C.J.Ei., Itiddcll, 

Sutherland, and Kelly, JJ. December 20, 1918.

Insurance (§ III D—05a)—Assignment of insvrep property—Written
PERMISSION OF COMPANY NOT ENDORSED ON POLICY—VALIDITY—
Ont. Insurance Act.

Where insured property is assigned without the written permission of 
the insurance company lining endorsed on the policy, the policy becomes 
void under statutory condition 3 of the Ontario Insurance Act, 11.8.0. 
1914, e. 183, s. 194.

S. C.

Appeal by the plaintiff from the judgment of the Judge of the 
County Court of the County of Essex dismissing an action brought 
in that Court to recover the amount of a loss by fire alleged to have 
been insured against by the defendant company. A policy was 
issued by the defendant company; but the company pleaded that 
the policy was void by reason of breaches of conditions. Affirmed.

W. A. Smith, for appellant.
It. S. Robertson, for the defendant company, respondent.

Statement.

Mulock, C.J. Ex.:—This is an appeal from the judgment of Muiook.c.j.Es. 

the Judge of the County Court of the County of Essex dismissing 
the action. The material facts are as follows:—
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By a policy of insurance, dated the 30th July, 1914, the defend­
ant company insured one John Griffin, his heirs, executors or 
administrators, for three years, to the amount of $800, against loss 
or damage by fire on a frame dwelling situate on land owned hv 
Griffin. After the issue of the policy, Griffin sold and conveyed the 
lands, including the building, in fee simple, to the Caskey-Kamer 
Realty Company, which reconveyed the same by mortgage to 
Griffin to secure payment of $850, paid of the purchase-price.

Thereafter the Caskey-Kamer Realty Company sold and con­

veyed its equity of redemption in the lands to one So va, and later 
Sova sold and conveyed the same to one Pulford. To none of t hese 
conveyances did the defendant company give its written permission. 
On the 27th October, 1915, Griffin assigned to Pulford, the then 
owner of the equity of redemption, the policy of insurance and .ill 
benefits thereunder, by an assignment in writing endorsed on the 
policy and worded as follows:—

“ For value received, I hereby transfer, assign, and set over unto 
Charles Pulford, of Sandwich West (the purchaser), all my right, 
title, and interest in this policy of insurance and all benefits and 
advantages to be derived therefrom, with loss if any payable to n e 
as my interest may appear.

“Witness my hand at Windsor. Ontario, this 27th dav of 
October, 1915.

“John Griffin.
Beneath this assignment , the company, by its agent, consented 

to such assignment, by endorsement on the policy, in the following 
words:—

“The 1 d verpool-Manitoba Assurance Company hereby con­
sents to the above assignment, dated October 27th, 1915, by John 
Griffin, of Windsor, Ont., interest in this policy to Charles 
Pulford, present owner, subject nevertheless to all the terms and 
conditions herein contained, with loss if any payable to said 
John Griffin as his interest may appear. P. Hangeld.

“October 27th, 1915. “Manager
Sul)sequently Pulford conveyed the lands, subject to Griffin’s 

mortgage, to Thomas and W. Affleck, and they conveyed the same 
to the plaintiff. The written consent of the defendant company was 
not given to either of the two last mentioned conveyances.

On the 12th October, 1916, the building was totally destroyed 
by fire, and the plaintiff applied to the defendant company for
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payment of the loss, but the company refused payment, on the 
ground that the insured property had been assigned without the 
written consent of the company, and that therefore the policy hail 
become void under the terms of the third statutory condition, 
which is as follows:—

"If the property insured is assigned without a written permis­
sion endorsed hereon by an agent of the company duly authorised 
for such purpose, the policy shall thereby become void; but this 
condition does not apply to change of title by succession or by the 
operation of the law, or by reason of death.”

On the company's refusal to pay the insurance moneys, 
the plaintiff paid to Griffin the amount owing upon his mortgage, 
and obtained from him an assignment of liis interest in the policy 
and in all moneys payable thereunder,* and as such assignee he 
now seeks to recover from the defendant company the sum of $800 
mentioned in the policy.

The learned trial Judge, in my opinion, rightly decided the case. 
It is unnecessary to determine whether, in view of the consent 
given by the company to the assignment of the policy by Griffin 
,o Pulford, the company's liability ceased upon the conveyance of 
the assured premises by Griffin to the Caskey-Kamer Realty 
Company. But for the subsequent assignment of the policy and 
the consent thereto of the company, the conveyance of the insured 
premises to the Caskey-Kamer Realty Company terminated the 
insurance contract created by t he policy. The view most favourable 
to the plaintiff is that the effect of the subsequent assignment of the 
policy and the company’s consent thereto was to create an insur­
ance contract with Pulford as the assured, with loss payable to 
Griffin as his interest might appear.

With this as a starting point, the question is. what was the 
effect of the subsequent conveyance of the lands by Pulford to 
Thomas and W. Affleck subject to the mortgage to Griffin? By 
this conveyance Pulford denuded himself of all interest in the 
insured building. The company’s contract was to the effect that 
the assured, to the extent of $800, should suffer no loss or damage, 
that is, the company would indemnify him in respect of loss or 
dan age by fire to his building to the extent of 8800. Having 
prior to the fire parted with all interest in the building, he suffered 
no loss or damage by its destruction, and therefore has no claim 
for indemnity, and is not entitled to maintain this action. Nor
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does the plaintiff stand in any better position than the assured. 
By the terms of the company’s assent to the assignment of (he 
policy to Puiford, with loss payable to (iriftin, the latter becan e 
entitle<l siirplv to intercept for his own Itenefit moneys otherwise 
recoverable by Puiford; and, inasmuch as Puiford, having sustained 
no loss, cannot recover, neither can Giiflin, whose title is derived 
from Puiford, nor can the plaintiff, whose title is derived from 
Griffin.

For these reasons, I think this appeal should be dismissed with 
costs.

Sutherland, J., agreed with Mulock, C.J. Kx.
Riddell, J.:—This is an appeal by the plaintiff from the 

judgment of the County Court of the County of Essex. The 
material facts are few and of frequent occurrence, and the law 
should be quite clear. By reason of the importance of the matters 
submitted we have thought it proper to reconsider the law. The 
facts (some of them immaterial) are as follows:—

1. On the 30th July, 1914, the defendant, a fire insurance 
company, issued a policy of insurance to John Griffin, agreeing to 
pay him, his heirs, executors or administrators, for dan age up to 
$800 by fire on a certain frame building (descrilted) until noon of 
the 15th July, 1917. The policy contained the Ontario statutory 
conditions.

2. On the 9th September, 1914, Griffin conveyed the property 
on which the house stood, and accordingly the house itself, by a 
statutory deed, to the Laskey-Kamer Realty Company, for 
$1.350 (registered on the 31st August, 1916, as No. 14023), taking 
from the purchasers a mortgage of the same date for $850 for the 
balance of the purchase-money, registered on the 25th Novell iter, 
1914, as No. 12120. These transactions were without express 
notice to the con pany, and the company gave no consent, written 
or otherwise, to the transfer, but Gagnier, the company’s agent at 
Windsor, was the conveyancer who drew the documents. Not king 
was said about the insurance, although Gagnier knew of its 
existence.

3. The Laskey-Kamer Realty Company sold to one Sauvé (the 
date is not given), without notice to the company, but with the 
knowledge of Griffin. Griffin was told by one Belleperche (a suit- 
agent under Gagnier, the company’s agent at Windsor) to notify
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the company; he went to Gagnier's office and notified a lady clerk 
there and was told to bring in his policy.

4. Sauvé then sold to Charles Pulford (the date is not expressly 
stated, but apparently the 27th October, 1915). Griffin took the 
policy into Gagnier's office the same day as this transfer.

5. On the 27th Octol>er, 1915. in Gagnier's office, Griffin signed 
a transfer: “For value received, I hereby transfer, assign, and set 
over unto Charles Pulford, of Sandwich West (the purchaser), 
all my right, title, and interest in this policy of insurance and all 
the benefits and advantages to lie derived therefrom, with loss if 
any payable to me as my interest may appear/'

The agent, under authority given by the company, then 
signed a consent in the following terms:—

“The Liverpool-Manitoba Assurance Company hereby consents 
to the above assignment, dated October 27th, 1915, by John Griffin, 
of W’indsor, Ont., interest in this policy to Charles Pulford, present 
owner, subject nevertheless to all the terms and conditions herein 
contained, with loss if any payable to said John Griffin as his 
interest may appear.”

Griffin retained the policy in his possession. At this time 
(Jagnier did not know of the mesne conveyance to Sauvé.

C. Pulford conveyed in fee subject to the mortgage to N. and T. 
Affleck (date not given.)

7. On the 4th August, 191G, the Afflecks conveyed to the 
plaintiff, subject to the mortgage to Griffin. Neither of these 
transfers was notified to or known by the company or its agent.

8. On the 12th Octol>er, 1916, a fire occurred, occasioning a 
total loss.

9. Griffin notified Gagnier, who repudiated the liability of the 
company, on the ground of change of ownership. His position 
was approved by the company.

10. The plaintiff paid off Griffin’s mortgage.
11. On the 26th January, 1917, Griffin executed a formal

assignment to the plaintiff of “all my right, title, and interest in 
the annexed policy of insurance . . . and all l>enefit and
advantage to be derived therefrom and all moneys due or accruing 
due to me from the said company under said policy or otherwise.”

12. The company refusing to pay, the writ in this action was 
issued on the 21st April, 1917.
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The very careful arguments presented to us require the con­
sideration of four questions:—

A. The effect of the conveyances before consent of the company 
given after the assignment, of the policy to Pul ford.

B. The effect of such assignment and consent.
C. The effect of the sulisequent deeds of conveyance.
I). And the effect of the assignment by Griffin to the plaintiff.
A. It was confidently argued that the policy was not voided 

by the conveyances to the realty company, to Sauvé, and to 
Pul ford, because Griffin retained an interest in the property under 
his mortgage: and Wade v. Rochester Herman Fire Insurance < <>.. 
(1911). 23 O.L.R. 635, was cited for that proposition.

There it was held that an assignment for the benefit of creditors 
was not an assignment within the meaning of statutory condition 3. 
on the principle that the kind of assignment intended by the Art 
is one bv which the assignor is divested of all right, title, and 
interest in the property assured. Hut in this, as in the earlier case 
in the Supreme Court of Canada, McQueen v. Fhœnix Mutual 
Fire Insurance Co. (1880), 4 Can. S.C.R. 000, the ratio decidendi 
was that, while the assured transferred the legal title, his real 
pecuniary interest was not altered. “If the goods were destroyed 
by fire the creditors would receive their payment, and plaintiff so 

be relieved from his indebtedness, and plaintiff would receive the 
surplus: if the goods had not been insured the whole loss would 
fall on the plaintiff, as he would lose his goods and still have to 
discharge his indebtedness to his creditors; so, though the assitm- 
ment was made ... if the goods were destroyed without 
insurance, plaintiff would be in the san e position, and if destroyed 
. . . the result is just the same as if destroyed . . . before
assignment, for . . . creditors will be entitled to receive only 
what is due them, and plaintiff will get the surplus. So that, as 
plaintiff was at the time of the making of the interim receipt 
interested to the w hole value of the property and to the full amount 
assured in case of loss, so was he interested after the assigne eut and 
at the time of the loss:” per Ritchie, C.J., 4 Can. S.C.R. at pp.
677.

“ Although the assignors part with the title to the extent of pass­
ing the legal right to the assignee, they do not part with all their 
right and interest in it. They still retain rights and interests in the
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property, and . . . there is nothing to prevent the assignors,
if their financial circumstances become so bettered as to enable 
them to do so, upon paying all claims of creditors and satisfying 
all demands properly arising under the instrument of assignment, 
from requiring the assignee to retransfer the property in specie. 
See Hall v. Tennant (1894), 21 A.H. (Ont.) <102, at p. 610:” 11 cuie v. 
Rochester (Herman Fire Insurance Co., 23 O.L.I1. 635. at p. 640, 
per Moss. C.J.O.

It will be seen that these cases proceed upon the principle that 
the assignor is still in equity the owner of the assigned property, 
subject to a charge.

There is nothing of this kind where the owner of land sells it 
and takes a mortgage for part (or the whole) of the purchase- 
money; he remains or becomes, if you will, the owner in law, but 
ceases to be the owner in equity. lie can by no means force his 
assignee to reconvey to him; the only interest he has in the land is 
to lie paid his money; there is a complete change in the title. No 
doubt, a mortgagee has an insurable interest in such property, 
hut his interest and his insurance are wholly different from those 
of an owner; for example, if a mortgagee insures his interest as 
mortgagee, the company upon payment of the loss becon es entitled 
to he subrogated to his rights against the mortgagor.

( )n principle, I think the assigna ents here were such as to 
bring the case under statutory condition 3.

No case was cited to us by either counsel on this point. It does 
not seem to have con e up in our Courts, but it is not destitute of 
American authority. These seem to be all in the same sense: 
Savage v. Howard Insurance Co. (1873), 52 N.Y. 502; Miner v. 
Judson (1874), 2 Hun (N.Y.) 441; Abbott v. Hampden Mutual Fire 
Insurance Co. (1849), 30 Me. 414; Home Mutual Fire Insurance 
Co. of Chicago v. Hauskin (1871), 60 111. 521 ; Dailey v. Westchester 
Fire Insurance Co. (1881), 131 Mass. 173.

Nor will the existence (even if any did or could exist) of an 
equitable lien be of assistance: California State Hank v. Hamburg- 
Brcmen Insurance Co. (1880), 71 Cal. 11.

I think, therefore, that statutory condition 3 applies, and that 
the company was relieved by the conveyances to the realty com­
pany and Sauvé.

Ik The policy was rendered null and void, but any claim under 
it might still be paid, at the option of the eonpany: Ontario
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Insurance Act, R.S.O. 1914, ch. 183, sec. 198; in other words, the 
company might treat the contract as subsisting.

By its consent to the assignment, the company recognised 
that Pulford was the owner of the property; on its own form it calls 
him “the purchaser” and “present owner,” and recognises the 
policy as still existing, with the nan e of Pulford substituted for 
that of Griffin. Pulford is “the insured,” and it is to him, his heirs, 
executors or administrators, that the money is now to be paid. 
It seems to me that it is of no consequence whether this should be 
called an entirely new contract or whether the doctrine of novation 
could be invoked; in any case it is a policy in favour of Pulford as 
the insured.

The provision “with loss if any payable to said John Griffin as 
his interest may appear” simply authorises the company to pay to 
Griffin the amount of his interest in the property, i.e., the amount 
of his mortgage: McQueen v. Phoenix Insurance Co., 4 Can. S.( ML 
660; it in no way makes the policy double, insuring Griffin to the 
amount of his mortgage charge and Pulford for the remainder of 
the insurance moneys: Mitchell v. London Ash* ce Co., (1888), 1 ."> 
A.IL (Ont.) 262; Livingstone v. Western Ins. Co., (1869), 16Gr. 9; 
Caldwell v. Stadacona Fire and Life Insurance Co., (1883), 11 (’an. 
S.C.IL 212. There would be no difficulty in drawing a policy with 
that effect, a double policy; but it is sufficient to say that it would 
he different from this policy, a single policy.

Whether what was done be called novation or the formation 
of a wholly new contract, the effect is the same. Pulford is insured, 
loss payable to Griffin to the extent of his interest; in other words, 
the money (to the extent of Griffin’s interest), which would without 
this provision as to pavn ent to him have been payable to Pulford, 
is to lie paid to Griffin. It is payable to Griffin because it would 
otherwise be payable to Pulford; and he has directed the payment 
to Griffin.

C. That the conveyances subsequent to the written consent 
made the policy void as against the owner of the equity of redemp­
tion cannot be disputed. Pulford had an interest at the time of the 
fire, and neither of his grantees, the Afflecks, nor their grantee, the 
plaintiff, is contracted with: none of them is an heir, executor or 
administrator, of Pulford. But it is contended that Griffin is not
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affected by the assignments. That is on the hypothesis that 
( iriffin is in some way an insured. We have seen that that view 
cannot he supported. Authority on that point is not wanting. 
The Court of Error and Appeal in this Province expressly held, in 
Livingstone v. Western Insurance Co., It) (lr. 9, that, where a fire 
policy in favour of a mortgagor contained a clause providing for 
the loss being payable to the mortgagee, the mortgagee's claim 
was destroyed by a breach of the conditions of the policy which 
would void the j>olicy us against the mortgagor, i.e., the insured. 
Chishom v. Provincial Insurance Co. (1899), 2D U.C.C.P. 11, is to 
much the same effect. In Quebec there is Miyner v. St. Laurence 
Fire Ins. Co. (1900), 17 Que. S.C. 580 and 10 Que. K.B. 122. 
Then we have the recent decision of the present Chief Justice of 
Ontario in Pinhey v. Mercantile Fire Insurance Co. (1901), 2 
O.L.R. 296.

It is plain on both principle and authority that Griffin was 
affected by the conduct of the owner of the equity of redemption; 
that, at the time of the fire, the owner had no claim, and accord­
ingly Griffin had no claim.

1). The only possible hypothesis on which it was or could be 
argued that Griffin passed anything by the assignment to the plain­
tiff" was that of an insurance of his interest as mortgagee, and not 
affected by an assignment of the property. That we have already 
seen was not existent; it was the projierty, not the interest, of the 
mortgagee which was insured. Gwynne, J., shews the difference 
in the Chishom case, 20 U.C.C.P. at p. 13. Rut, even if there was 
such an insurance, the company, on being called on to pay the 
amount of the loss to Griffin, would be entitled to the advantage 
of the mortgage.

(Uf course, in the case of insurance upon the property payable 
to a mortgagee as his interest may appear, the mortgagor, having 
effected the insurance, lias the right, in paying off the mortgage, to 
have the advantage of the insurance.)

The advantage to which it would lie thus entitled Griffin 
disabled himself from giving the company before the assignment, 
and thereby lost any right he might otherwise have had. Even had 
he not discharged his mortgage, the company, on paying to him 
the amount of the mortgage, would become entitled to receive as
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much from the plaintiff : Savage v. Howard Insurance Co., 52 N.Y. 
at p. 508. This would leave matters as they were; in no case could 
the plaintiff he advantaged.

The appeal should he dismissed with costs.
Kelly, J.:—In my opinion the result arrived at by the learned 

Judge who tried this action is correct.
Number 3 of the statutory conditions, which are to he printed 

on even* policy (the Ontario Insurance Act, R.S.O. 1914, eh. 1K3, 
sec. 194). is in positive language:—

“If the property insured is assigned without a written permis­
sion endorsed hereon by an agent of the company duly authorised 
for such purt>ose, the policy shall thereby become void; but this 
condition does not apply to change of title by succession or by the 
operation of the law. or by reason of death.”

Here the change of title was not by succession or by the oper­
ation of the law or by reason of death. Whatever may have been 
the effect of the consent by the respondent’s agent to the assign­
ment by Griffin to Pulford on the 27th ()ctol>er, 1915, need not, 
in the view I take of the matter, be now considered ; the assignments 
or transfers subsequently made, without notice to or consent by the 
company, having the effect of rendering the policy void under 
statutory condition 3, not only as against the plaintiff but as against 
Griffin, the mortgagee, as well, whose position was not that of a 
mortgagee holding a contract of insurance of his interest as mort­
gagee. but ns a holder of a mortgage with an authorisation to the 
company to pay to him out of the insurance moneys to the extent 
of his interest.

Counsel for the appellant contended on the argument that the 
respondent, by consenting to the transfer from Griffin to Pulford, 
waived the right to object ; that, however, could not apply to the 
case of the subsequent transfers, which were made without the 
company’s consent.

Moreover, the policy lieing void under the statutory condition 
referred to, and Griffin not lieing insured as mortgagee, the plain­
tiff’s position is not improved by the assignment to him by Griffin 
of all the latter’s right, title, and interest in the policy and all 
lienefit and advantage to lie derived therefrom, and all moneys «lue 
and accruing due to the assignor from the company “under said 
jHilicy or otherwise.”
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There is undoubtedly laxity at tin es in the matter of obtaining 
the consent of insurance companies upon a conveyance or transfer 
of property on which insurance exists, and the result of the present 
litigation may in some quarters cause surprise.

1 am of opinion, however, that the judgment appealed from is 
based upon authority, and that it should lie sustained, and the 
appeal be dismissed with costs. Appeal dismissed.

ONT.

8. C.

Staddon

Liverpool
Manitoba
Ahhvmancr

Co.

Kelly, J.

CAN.
SINCENNES-McNAUGHTON LINE Ltd. v. McCORMICK and THE

UNION LUMBER Co. Lx 1

Exchequer Court of Cumula, Afmiennan, D.L.J. (htolnr 1918.

Towage (§ I—1)—Loss ok tow -Responsibility—Privity of owner—
Limitation of liability—8s. 921 and 922 of Canada Shipping 
Act, R.8.C. r. 113.

In im action sin-king a declaration of limitation of liability for negli­
gence in the performance of a towing contract, the owner of the tugs in 
question established that his vessels had been inspected according to law 
and their machinery and equipment were in good condition at the time 
of the towage. It was, however, proved by defendants that a key-pin 
had fallen from the steering gear of one of the tugs and that there was 
some want of reasonable promptitude, foresight and seamanship on the 
part of the master and crew.

Held, that the dropping out of the key-pin from the steering gear was 
quite unforeseen and was not due to any neglect or want of su|)ervision 
on the part of the plaintiff or their siqierintendent, and the accident 
having been due to the fault and negligence of the crews on board the 
i ug< const it ut ing t he tow and having been caused \\ it hunt plaint ilf's actual 
fault or privity, the plaintiff was entitled to an order limiting its liability.

This is n case for limitation of liability. Statement.
The plaintiff by its statement of claim alleges that before and 

at the time of the grounding hereinafter stated, the plaintiff was 
the owner of the tug “Myra,” registered at Montreal, and of the 
tug “Long Sault,” registered at Sorel, P.Q., the defendant, Robert 
R. McCormick, was the registered owner of the barge ‘"Middle­
sex,” and the Union Lumlier Company, Limited, was the regis­
tered owner of the schooner “ Arthur.” < )n the morning of August 
13, 1917, the barge “Middlesex,” schooner “Arthur” and the 
barge “Stuart H. Dunn,” were descending the River St. Lawrence 
made fast abreast, in tow of the tug “Myra.” When in the 
Rapide Plat, a short distance above Morrisburg, tin* steam steer­
ing gear of the said tug suddenly, and without warning, failed to 
operate, and the barge “Middlesex” and the schooner “Arthur” 
grounded in the shoal water on the south side of the channel. The
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barge “Dunn" struck the rocks, seriously damaging her hull, hut 
did not ground, and subsequently succeeded in reaching the wharf 
at the foot of the Rapide Plat Canal. The barge “Middlesex 
and the schooner “Arthur,” with their cargoes, were subsequently 
salvaged. There was no loss of life or personal injury caused by 
reason of the said grounding.

At the time of the accident, the tug “Long Snult" was made 
fast alongside the tug “Myra,” but was taking no part in the tow­
ing, and was not responsible for same.

On Octolier 3, 1917, the defendant, Robert R. McCormick, as 
the owner of the barge “Middlesex,” and the defendant, Vnion 
Lumber Company, Limited, as the owner of the schooner 
“Arthur,” each instituted an action in personam, in this Court, 
against the plaintiff, claiming damages in rcs]x‘ct to the said 
accident. Defendants herein alleged that plaintiff was the owner 
of the tugs mentioned, and that said vessels were, at the time, in 
tow of both of said tugs. These actions were tried together, ami 
on the same evidence, on February 20, 1918, and following day; 
and. on April 5, 1918, judgment was rendered in both eases, con­
demning the present plaintiff personally, in the amounts to be 
found due to the defendants, Robert R. McCormick and the 
Union Lumber Company, Limited,and in costs (1918),45 D.L.IL 
392, 18 Can. Ex. 357.

The plaintiff admits that the said grounding, and consequent 
loss and damage, was caused by the improper navigation of the 
tug “ Myra ” ; but denies that the same was caused by any improper 
navigation of the tug “Long Sault”; said grounding and con­
sequent loss and <lamage occurred without the actual fault or 
privity of the plaintiff; and further says that its liability should, 
consequently, be limited to an aggregate amount not exceeding 
838.92 for each ton of the gross tonnage of the tug “Myra,” 
without deduction on account of engine room according to the 
provisions of the Act; and that the “Long Sault” should not be 
charged.

By their defence, the defendants deny most of the allegations 
of the plaintiff and specially assert that the “Long Sault” was 
assisting in the towing operations and should lie condemned along 
with the “Myra”; they further say that the damage occurred 
through the actual fault and privity of the owners and further in
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substance say that the tiller was improper and was not equipped 
so as to be capable of being steered by hand ; there was no alter­
native hand steering gear; not supplied with proper spare parts 
and the tiller was not provided with necessary relieving tackle; 
and also claim that the “Myra” was improperly manned, I icing 
without the necessary chief engineer; and was not the suitable 
size for towing; that they fail to have the tugs in question periodi­
cally overhauled, and that there was no one on Ixmrd capable of 
dealing with emergency.

Maclennan, D.L.J.:—On April 5, 1918, the present defend­
ants obtained judgment in this Court against the present plaintiff 
for damages and costs arising out of the failure of the plaintiff to 
properly perform a towage contract, as a result of which a barge 
and schooner belonging to the present defendants went ashore on 
August 13, 1917, in the St. Lawrence River, near Morrishurg, 
Ontario, 45 D.L.R. 392, 18 Can. Kx. 357.

On the occasion in question the tow was in charge of the tugs 
“Myra" and “Long Sault,” owned and operated by the present 
plaintiff. This action is taken for declaration of limitation of 
liability of the plaintiff upon the allegation that the accident 
happened by reason of improper navigation of the tugs without 
the plaintiff’s actual fault or privity.

The defendants deny that the accident happened without 
plaintiff's actual fault and privity and allege that the tugs were 
unseaworthy in point of view of steering equipment and crew. 
On the occasion of the accident, the plaintiff's two tugs “Myra” 
and “Long Sault” were engaged in towing a barge belonging to 
the defendant McCormick, a schooner belonging to the defendant 
The Union Lumber Company, Limited, and another barge, when 
at a short distance aliove Morrishurg the steam steering gear of 
the tug “Myra” suddenly and without warning failed to operate 
owing to the dropping out of a key-pin on shaft of the steering 
apparatus in the wheel house. The tow lines from the three tows 
were all attached to the tug “Myra,” and the tug “Long Sault” 
was lashed to the port side of the “Myra.”

On the trial of the original actions, out of which present cause 
arises, the court held that the accident was caused by the failure 
of the captain and pilot of the “Long Sault” to assist the tow by
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taking over the tow lines, and by the failure of the mate of the 
“Myra” to operate by hand the lever controlling the valves of 
the small engine which did the steering, and in the reasons for 
judgment the court held that, the grounding of the tow was caused 
by the want of reasonable promptitude, foresight and seamanship 
on the part of the master and crew of the two tugs when and after 
the dangerous situation arose. The owners of the tugs were in 
no way to blame for the fault and negligence of the two crews. 
The absence of the chief engineer of the “Myra” in no way con­
tributed to the accident. The steering apparatus on the tug 
“Myra” at the commencement of the season had passed through 
the hands of Alphonse Desrochers, the foreman and shore suimmïii- 
tendent of the company plaintiff at its shops at Sorel, and on May 
14, 1917, F. X. Hamelin, inspector of boilers and machinery for 
the Department of Marine and Fisheries, issued a certificate that 
the engine, boiler and machinery of the tug were in conforn ity 
with the provisions of the Canada Shipping Act. The dropping 
out of the key-pin was quite unforeseen and was not due to any 
neglect or want of supervision on the part of the plaintiff’s super­
intendent in charge of the equipment. The accident to the tows 
having been due to the fault and negligence of the crews on board 
the tugs and in charge of their navigation, the plaintiff is entitled 
to limit its liability. Roth tugs were involved in the accident . ii<f 
their combined tonnage must be taken into account. The statu­
tory limitation for the combined tonnage of the tugs “Myra” and 
“Long Sault” amounts to $5,516.90, and there will be judgment 
limiting the plaintiff's liability accordingly, and directing the 
plaintiff to pay into court the said sum of $5,510.90, with interest 
thereon from the date of the accident on August 13, 1917. In 
accordance with the practice in cases of this kind the plaintiff w ill 
have to pay the costs of the two defendants.

The Registrar is also directed to give public notice of the 
deposit when made calling upon all parties having claims against 
the fund to file their claims with him.

Judgment accordingly.

Both defendants appealed to the Supreme Court of Canada. Appeals 
were dismissed.



47 D.L.R.1 Dominion Law Repobto. 487

CANADIAN PACIFIC RAILWAY Co. ». WORKMEN'S 
COMPENSATION BOARD.

Hr it ink Columbia Court of A/ijteal, Macdonald, C.J.A., Martin, G alii her, 
McPhillipe and Eberts, JJ.A. May 2, 191!).

Statuti» (§ I C—20)—Workmen’s Compensation Act, B.C.—Payment
OF COMPENSATION—ACCIDENT TO SAILORS ON SHIP IN FOItEKiN
waters—Constitutionality.

The Workmen’s Compensation Act, 1910, stats, of British Columbia, 
!» (ico. V. c. 77, in so far as it purports to warrant the payment of com­
pensation to seamen or their de|>en<lants for accidents or death by 
accidents U|K»n ships in foreign waters is ultra vires the legislative 
Assembly of the Province of British Columbia.

Appeal by the defendant from the trial judgment in an action 
to restrain the defendants from paying compensation to the 
• lejiendants of sailors who lost their lives when their ship sank in 
foreign waters. Affirmed.

S. S. Taylor, K.C., for appellant; E. I*. Darin, K.( and 
,/. E. McMullen, for respondents.

Macdonald, C.J.A.:—The plaintiffs, répondents in this appeal, 
sue to restrain the defendants, the Workn en's Con pensation 
Board, from paying compensation to the dependants of n emliers 
of the crew of the S.S. “Princess Sophia,” who lost their lives 
when the ship sank in Alaskan waters in October last. They 
submit that ss. 8, 1) and 12 of the Workn en's Compensation Act, 
c. 77 of the provincial statutes of 19It),.are ultra vires the legis­
lature to enact.

It may Ik* useful first to refer to son e of the provisions of the 
Act bearing upon the present dispute. Employers are divided 
into several classes. The respondents are in class No. 10, and 
in this class are included 0 other companies engaged in enter­
prises wholly or partly within the province. The appellants were 
authorised to collect from the memliers of this class moneys which, 
when in hand, were to constitute a fund out of which they might 
pay to a workman, in the employ of any memlier of the class, 
compensation for injuries suffered by him arising out of his em­
ployment or to his dependants, as compensation, in case of his 
death. The Board has collected, pursuant to the Act, a fund out 
of which they will, if not enjoined therefrom, coni]>ensate the said 
dependants. The fund is obtained by assessments levied on the 
pay-rolls of the several menders of the class. As, in my opinion, 
s. 8 (1), clause (6) of the Act, the section under which the Board 
asserts the right to pay the compensation in question, was ultra
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vires, it becomes unnecessary to consider other questions raised in 
argument. That section, so far as it is material to the case, reads 
as follows:—

Where an accident happens while the workman is employed elsewhere 
than in the province, which would entitle him or his dependants to com­
pensation under this part, if it had happened in the province, the workman nr 
his dependant shall be entitled to compensation under this part (6) if the 
accident happens on a steamship or vessel or on a railway and the workman 
is a resident of the province and the nature of the employment is such that 
in the course of the work or sesvice, which the workman performs, it is required 
to be performed both within and without the province.

The validity of this legislation is maintained by counsel, on 
liehalf of the appellants, as falling within provincial legislative 
powers under classes 2, 13 and 10 of s. 92 of the British North 
America Act. Counsel advanced two propositions: (1) That the 
legislation is in respect of civil rights in the province or of matters 
of merely a local or private nature in the province, and (2) that 
in any case the compensation provided is payable out of tin- 
proceeds of taxation for provincial purposes authorised under 
clause 2 of the said s. 92. In short, said s. 8 imposes on the 
employer, as an incident of the contract between himself and 
persons resident in the province, an obligation to compensate his 
workmen, hired in the province, or his dependants in respect of 
injury or loss of life suffered outside the province. The fact that 
they are not to lie entitled to compensation unless the workman 
is required by his contract to perform services w ithin the province 
as well as without the province, cannot, I think, affect the question. 
The right which the legislature purports to confer on the work­
man and his dependants, is unquestionably a civil right , but I 
cannot think that it is a civil right in the province or a matter of 
merely a local or private nature in the province. The accident, 
out of which the rights of the said dependants spring, may give 
rise to civil rights in the foreign country in which it occurred. 
Whether, in this instance, it gave such, under the laws of Alaska, 
or not, cannot, I think, matter, since the rights given by s. 8 are 
given irrespective of country, and hence irrespective of foreign 
laws, w hich may vary widely in different countries. The right is 
a substantive one, not merely a legal remedy for a right otherwise 
recognised. Even when it is a matter of the remedy merely, 
while suit may lie brought in one jurisdiction in respect of a tort
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committed in another, the action will not lx* entertained in an 
Lnglish court if the Act complained of were justifiable under the 
laws of the foreign country in which it was committed. The 
legislature has, by s. 9 of the Workmen’s Comiiensation Act, 
preserved the workman’s right to treat the accident as one giving 
him a civil right in the foreign country. He may elect to take 
what the foreign law gives him or to take under the Act. Had 
that reservation not been made, leaving no option but to take 
under the Act, as is the case when the accident hapitens within 
the* province, could it bo said that the legislature had not legislated 
in respect to a civil right which the workmen enjoyed or n ight 
enjoy under the laws of another country? Now, while the work­
men's extra-provincial rights arc preserved those of the employer 
are not. He is given no option to have his obligations measured 
by the foreign law. I, therefore, think that s. 8 cannot lie su]>- 
ported by reference to the powers conferred under class 13 or 10.

This brings ire to the second branch of the argument, which 
was directed to the submission of counsel for the respondent that 
the fund in question was the proceeds of direct taxation ftnposed 
in order to the raising of a revenue for provincial purposes pur­
suant to the powers conferred under class 2 of s 92 of the British 
North America Act. To decide this question, one must look at 
the substance of the legislation. It appears to me that the 
Workmen's Compensation Board is merely the intermediary 
lietwcen the employers and their workmen collectively. The 
Board is both judge and sheriff. It pronounces judgment and 
carries it into execution. It is a new court in substitution, to 
the extent of jurisdiction, of the ordinary courts with powers in 
part judicial and in part ministerial. The powers which it 
exercises to levy rates are jxvwers relating to civil lights and 
cannot, I think, in any true sense of the word, l>e called taxation 
“in order to the raising of a revenue for provincial purjioses.”

This legislation was compared in argument to enactments of 
poor laws and also of state insurance. I do not think it is in the 
nature of either. No doubt the legislature has power to provide 
for the support of the needy whether they had lost their means of 
support in the province or in a foreign country. Being resident 
in the province the legislature could make due provision for their 
wants. Such legislation would not involve interference with civil
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rights beyond the boundaries of the province. It would not 
impose legal obligations of the nature imposed upon the respond­
ents in this appeal, founded, as they are, not on residence nr 
ownership of property in the province, but on the relationship .f 
master and servant without the province.

I think the appeal must tie dismissed.
Martin and Gallihek, JJ.A., would dismiss the appeal.
M(Phillips, J.A. ^dissenting):—'This appeal, it may be sai.l, 

raises a question of great public importance and involves 11n­
détermination of whether the Workmen’s (’ompcnsation Art 
(c. 77, statutes of B.C., 6 Geo. V., 1916) is intra vire# of the powers 
of the Legislative Assembly of the Province of British Columbia in 
so far as it purports to warrant the payment of compensation to 
seamen, or dependants of seamen, for accidents, or death by 
accidents, upon ships in foreign waters, and specifically to tin- 
dependants of the crew of the steamship “Princess Sophia," which 
foundered in Alaskan waters (U.S.A.), all hands licing lost. Tin- 
Act in terms applies to employment outside as well as within t In- 
province (ss. 8 and 9) and the cause of the accident need not hr 
one of negligence imputable to the employer. The accident n 
l>e occasioned wholly without the default of the employer, uni 
compensation is payable, save only that it is provided—s. 6 (3

(3) Where the injury is attributable solely to the serious and wilful 
misconduct of the workman, no compensation shall be payable unless the 
injury results in death or serious and permanent disablement.

Nothing turns upon the aliove quoted provision as all suffered 
death in the accident that calls for consideration in the pre.-mt 
cast*.

The ship went down in Alaskan waters, t'.e., waters of t In- 
United States of America, the ship there meeting with the n is- 
hap which engulfed it leaving no survivors. Viscount Haldane, 
in Canadian Pacific H. Co. v. Parent, 33 D.L.R. 12, atp. 18, [1917] 
A.C. 195, 20 Can. lty. Cas. 141, said:—

No doubt the Quebec legislature could impose many obligations in 
respect of acts done outside the province on persons domiciled within its 
jurisdiction as the railway company may have been by reason of having its 
head office at Montreal. But in the case of art. 1056 there does not appear 
to exist any sufficient reason for holding that it has intended to do so, and, 
by so doing, to place claims for torts committed outside Quebec on a footing 
differing from that on which the general rule of private international law 
already referred to would place them.
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Viscount Haldane, in the Parent case, referred to Machado v. 
Fontes, [1897] 2 Q.B. 231, Gfi L.J.Q.R. 542, but it cannot he said 
that their Ixmlships of the Privy Council adopted or approved in 
toto that decision. Rigby, L.J., in the Machado ease, said—and 
the language is applicable to the present case:—

We start, then, from this: that the act in question is jmmâ facie action­
able here, and the only thing we have to do is to see whether there is any 
peremptory bar to our jurisdiction arising from the fact that the act we are 
dealing with is authorised or innocent or excusable in the country where it 
was committed. If we cannot see that .... the ap|>cal must be allowed.
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To entitle compensation being given under the Act it is not 
essential that a tort should l>e committed the accident alone, 
unaccompanied by any wrongful act, is sufficient. Still, were that 
to be a determining factor, upon the evidence it cannot be said 
that the accident, the loss of the ship and the death of the 
workmen, was without fault, ?.e., that it is not common ground 
or an assumed fact for the purposes of this appeal. The head- 
note of the Machado ease, us it apjiears in the Law Journal Report, 
reads as follows:—

In order that an action may lie between parties in this country in respect 
of an act committed in a foreign country the act must be one which, if com­
mitted in this country, would be actionable and one which is not innocent 
according to the law of the country where it was committed, but it is not 
necessary that it should be the subject of civil proceedings in that country.

It is not an admitted fact that the * ning—the loss of the
ship under the circumstances—was an innocent happening accord­
ing to the law of the United States. Therefore, our premise 
cannot be that, on that account, there is no liability or compensa­
tion payable. The inquiry must proceed, it seems to me, with the 
assumption that the happening was an innocent happening abroad 
and without the Province of British Columbia and not justifiable 
under the laws of the United States or the laws of the Territory 
of Alaska in the U.S. of America. Of course, the real question is, 
whether the Act in question can be said to be intra vires in any 
respect, where the accident has taken place without the Province 
of British Columbia.

Now, as to the point, it cannot lie said that the Legislature of 
British Columbia did not advisedly, and in apt words, intend to 
provide for compensation for acts without the province—there­
fore. the reasoned judgment of Viscount Haldane upon this point, 
when dealing with the Quebec Code in the Parent case, cannot be

42
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sait! to Ik; in the way of arriving at the contrary conclusion in the 
present case, i.e., that the B.C. legislature has imposed obligations 
in respect of accidents occurring outside the province or “acts 
done outside the province on persons domiciled within its juris­
diction” (Viscount Haldane in the Parent case, supra). Upon 
the pleadings no point is made that the respondent is not domicil'd 
within the jurisdiction of the B.C. legislature and the dependants 
of the crew of the “Princess Sophia” are domiciled in British 
Columbia. Further, as to the respondent, the Canadian Pacific 
By. Co., we find that the company is s]x;cifically mentioned in 
s. 25, clause 10, of the Act, under the heading of “Accident Fund 
and Assessments.” Therefore, in my opinion, it cannot Ik* said 
that the Parent cast1 is an authority which, with great respect to 
their Lordships of the Privy C-ouncil, should I be in error, pre­
cludes it being held that the Act in question in the present case i> 
ultra tires of the powers of the B.C. legislature.

Arriving at that conclusion, I am of the same opinion as Anglin, 
J., as expressed in the Parent case, as reported in 21 D.L.R. (181 
at 698-700, 51 Can. 8.C.R. 234 at pp. 279 and 282.

(Also sec the view of Wightman, J., in Scott v. Seymour ( 18021. 
1 H. & C. 219, 158 E.R. 865; Hart v. Cumpach (1872), 9 Moore 
P C. 241, 17 E.R. 505; li.S. Africa Co. v. Companhia de Moami- 
hiuqe, (1893) A.C. 602; Payment v. Payment, [1910] P. 271 : Phillips 
v. Hatho, [1913] 3 K.B. 882; Buenos Ayres v. N.R. Co. (1877 . 2 
Q.B.D. 210; the dissenting judgment of the C.J. of the C.A. for 
Manitoba in Couture v. Dominion Fish Co. (1909), 19 Man. I lb 
65; also the dissenting judgment of same judge, when Chief 
Justice of Manitoba, in Simonson v. C.N.R. Co. (1914), 15 D.L.R. 
24, 17 D.L.R. 516, 24 Man. L.R. 207, here we have the intent 
absent in the Manitoba Act; see judgment of Richards, J.A in 
Simonson case, and Perdue, J.A., and Cameron, J.A., and Howell. 
C.J.M., in Lewis v. <i.T.P. R. Co. (1914), 19 D.L.R. 606, 24 Man. 
L.R. 807 ; and Cameron, J.A., and ace Duff, J., in Lewis v. C.T.V.R. 
Co. (1916), 20 D.L.R. 687, 52 (’an. S.C.R. 227.)

In Tomalin v. S. Pearson <fc Sons, [1909] 2 K.B. 61—a case 
referred to by Lord Atkinson in Krzus v. Crow's Nest Pass Coal 
Co., 8 D.L.R. 264, [1912] A.C. 590—it was held that 
the Workmen’s Compensation Act, 1906, has no application outside the 
territorial limits of the United Kingdom except in the case of seamen and 
apprentices ns provided by s. 7.
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In the present ease, the assessments made by the Workn en’s 
Compensation Board arc in respect of the claim of the dependants 
of seamen, and there can l>c no question that under the B.C. 
statute, seamen come within the purview of the Act. Further, the 
express words of the statute cover an accident elsewhere 
than in the province. (See s. 8 ;3), c. 77, 1910). It will 
he observed that in the Tomalin case, Cozens-Hardy, M.R., at 
]). 04, put the question, “what is the ambit of the statute and 
what is the scope of its operation?, ” and the decision is upon the 
rule which the Master of the Rolls quoted, namely:—

In the absence of an intention clearly expressed or to be inferred from its 
language or from the weight or subject-matter or history of the enactment 
the presumption is that parliament does not design its statutes to operate 
beyond the territorial limits of the United Kingdom.

Here, of course, we have the intention clearly expressed. It 
is to he noted, though, that when reference is made to the claims 
of scan'en covered by the enactment, no suggestion is made of 
any conflict with the Merchant Shipping Act, 1894. It n ight 
well he said that there is given by the Workmen’s Compensation 
Act a civil right (s. 92 (13) of the British North America Act, 
30 & 31 Viet. c. 3, 1807, Imp.) to workmen against their employer 
to he enforced by the Workmen’s Compensation Board in respect 
to employment entered upon in the province where all parties are 
domiciled in the province, independent of where the accident 
occurs, that is within or without the province, as the case may be. 
whether it Ik* upon a ship or railway or otherwise within the 
provisions of the Act. In this connection it is worthy of con­
sideration to note what ('ozens-Hardy, M.R., said in Schwartz v. 
India Rubber Co., [4912] 2 K.B. 299 at p. 302:—

... A British ship may, for many purposes, lie British territory, 
and for many purposes British legislation would apply to what is done on a 
British ship . . .

In my opinion, the whole matter resolves itself into a deter­
mination as to whether we have here that which was absent in the 
Parent case—that is to say, legislation in apt words imposing 
“obligations in respect of acts done outside the province on per­
sons domiciled within its jurisdiction.” (Viscount Haldane, in 
the Parent case, 33 D.L.R. 12.) That there can l)e any question 
of this it seems to me admits of no doubt, the obligation imposed 
in the Workmen’s Compensation Act is clear and unmistakable 
in its terms.

B. C.
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C‘ Then, of course, there remains the further consideration that
C. A. the Workmen’s Compensation Act is in its nature a scheme of 

Canadian insurance or pension scheme providing coinjiensation to work 
11*00° ncn *n rase injury and to their dependants in case of death 

v. caused by a<vident quite independent of negligence, and the ohlig.i- 
<>Com-EN8 t-ion is imposed at large upon the employers covered by the Act 

WRnAim>W *n *avour f workmen and dependants of workmen defined in
-----the Act. Upon this view can it be said to lie ultra vires legislation.

«Phillips, iA. Ujg pmpioypni and workmen being domicile*! in the province? I 
cannot see upon what principle that it can lie said to be ultra 
vires legislation ; it amounts to st atutory insurance on pension 
and is payable to workmen or their dependants, by statute, quite 
independent, so far as they are concerned, of whether the employers 
pay the assessments into the accident fund or not, and the em­
ployers who are called upon to pay the assessments are en ploy vis 
generally, not alone those who are concerned with the accident 
that gives rise to the compensation payable, and the assessments 
made as against the employers are not referable to any pnrt.ieuhir 
accident. If it be admitted that the subject n ight enter into 
such a contract of insurance, and this must be admitted—wherein 
is there disability upon the legislature to legislate for the clai-s 
to be benefited or any constitutional inhibition to impose tin 
obligation upon any other class? I cannot answer this in any 
other way than to say that the legislature is sovereign in tin- 
matter. It must lie admitted that the legislature has con pletc 
power over property within the province (McCregor v. Esquimau 
& Nanaimo It. Co., [1907] A.C. 402), and here we have legislation 
conferring certain civil rights upon a class coming within the 
definition of workmen and dejiendants in the Act with an obliga­
tion upon a certain other class termed employers, all domiciled 
within the province. I cannot persuade myself that the legis­
lation is in any way ultra vires. Further, wherein is there tin- 
right to inhibit the paying of con densation to the dependants ->f 
the crew of the “Princess Sophia,” at the suit of the respondent, 
as quite independent of any payment of any assessment under tin1 
Act by the respondent , or for that matter by any of the employers, 
under the provisions of the Act, the dependants are entitled to be 
paid compensation? With deference to the trial judge, I cannot 
agree that Itoyal Bank v. The King, 9 D.L.R. 337. [1913] AC.



47 D.L.R.] Dominion Law Reports. 495

283, is decisive of the present ease, here it is not the ease of a 
civil right of the respondent outside the province. The com­
pensation is statutorily provided- no priority, friendship or 
relationship of any character exists as between the employers and 
workmen under the Act—in consequence of the accident- the 
compensation is payable by statute not at the suit of the work­
men or the dependants, but by and through the Workmen's 
Con pensât ion Board. If it is necessary, in view of the opinion 
at which I have arrived, to pass upon the contention pressai that 
because of the Merchant Shipping Act, 1894, and the Canada 
Shipping Act, the legislation is beyond the power of the legis- 
ture, 1 can only repeat that the existence of these Acts do not 
affect the legislative ixnver existent in the legislature. Further, 
at most, they n iglit have application in the way of limitation of 
liability, but I express no considered opinion upon that point, as 
at present advanced, 1 would say that any sun s payable by way 
of con pensât ion under the Workn en’s Compensation Act are 
payable in full.

It follows that, in my opinion, the judge erred in declaring 
that the Workn en’s Compensation Act, in so far as it is claimed 
to warrant the payment of compensation to dependants of the 
crew of the “Princess Sophia,” is beyond the power of the legis­
lature of the province to enact, and further erred in enjoining the 
Workmen's Compensation Board from paying compensation to 
any of the dependants.

1 would allow the appeal, lieing of the opinion that the legis­
lation is legislation intra vires of the. province, and the judgn ont 
under appeal should be set aside and the action dismissed.

Eberts, J.A.. would dismiss the appeal.
.1 dismissal.

CANADIAN DREDGING Co. v. The “MIKE CORRY.”

Exchequer Court of Canada, Hodginx, L.J.A. March 1, 1917.

Salvage (§ 1—4)—Wages—Loss of earnings.
Held. 1. Where the wages of the crew of a ship which has been 

salved are paid by the salvors, a lien therefor attaches, and can be en- 
forved against the salved ship.

2. No lien attaches in a case of attempted salvage where the services 
rendered produced no result, and contributed in no way to the subsequent 
saving of the boat.

Note.—On the first question decided above reference should now be 
made to a decision of Hill, J., in "The Petone," [19171 P. 198, reported 
since judgment was given in this case.
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Hodgins, L.J.A.

Action brought by the plaintiffs against the ship ‘Mike 
Cony,” a British vessel, registered in an Ontario port.

The claim was for salvage and also for the declaration of a lien 
on the ship for the sum of $215, advanced to the captain of the 
salved vessel to pay the crew’s wages and discharge them from 
the said ship.

The claim of Kean & Milman against the said ship and henni 
at the sail e tin e, was for salvage, but included a claim for servi - 
which, as the evidence shewed, produced no result.

The claim of Dan Sullivan against the said ship and heard it 
the same time, was for salvage and use of tug, but included, as the 
evidence disclosed, a claim for loss of fishing (his usual occupation) 
whilst engaged in the salving operation.

The claims of John K. Carr and Alice Carr were dismissed 
without costs, no one appearing for them at the hearing.

As appears in the reasons for judgment, portions of the claims 
were allowed at the conclusion of the hearing and judgment was 
reserved on certain points.

C. M. (iart'ey, for plaintiffs; J. (haynon Smith, for Kean <V 
Milman and Dan Sullivan. No one for the ship.

Hodc.ins, L.J.A.:—I gave judgment at the close of the c. sc 
for the salvage services, as follows: The plaintiffs, $500, Kean tV 
Milman, $00, and Dan Sullivan, $79, and I dismissed the action 
brought by Carrs without costs.

I reserved consideration on two points: (1) Whether the plain­
tiffs could enforce a maritime lien for $215, paid by them when 
the vessel was salved as and for the wages of the crew so that they 
might lx? discharged and sent home. (2) Whether Kean & Milman 
could recover an additional sum for services rendered on July IS, 
1915, which produced no result and contributed in no way to the 
subsequent saving of the vessel.

On the first point I think the plaintiffs can succeed. While 
their proper course was undoubtedly to apply to the court ( The 
Cornelia Henrietta (1866), L.K. 1 Adm. & Ecc. 51), yet that rule lias 
been relaxed in a later case (The Tagus, [1903] P. 44). In Mac- 
lachlan on Shipping, 5th ed., p. 258, it is said that : “The lien 
becomes vested in a person who pays the wages on the credit of 
the ship.” That was the case here.
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On the second point, I cannot, allow any further amount. 
Success is an essential element in salvage.

1 may add that in disallowing in the Sullivan claim any dam­
ages for loss of fishing. I am in accord with the decision of Hargrave 
Deane, J., in The “ I'airport,” [1912] P. 108, where it is expressly 
stated that when seamen render salvage services they abandon 
their ordinary occupation for the purpose of another occupation, 
which is salvage, and they cannot he paid for both.

The claim included in the Marshal's account for possession 
money, $194, will he reduced to $1.25 per day.

Judgment will be entered in accordance with the above. The 
costs of the action of all three plaintiffs will con e next after the 
Marshal’s account, then the judgn ent of the three plaintiffs for 
salvage in proportion, unless the money in court is sufficient to 
satisfy them in full. If there is any balance, it will be applied on 
the 8215, that part of the plaintiff 's judgn ent which does not 
represent salvage. Judgment accordingly.

Canadian
Drudging

Co.
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THE KING v. TREFIAK.

Saskatchewan Court of Appeal, llaultain, C.J.S., NeuiandLamont and
Cbmoil, JJ.A. /S«e /.r>, (91#.

1 Criminal law (§ II A—38)—Failure of magistrate to sign deposi­
tions—Committal for trial—Election—Trial iiy district 
court judge—Validity.

The failure of the magistrate committing an accused for trial for an 
indictable offence to sign the depositions does not affect the validity of 
tiie trial; the accused being admitted to bail by the district court judge, 
and subsequently appearing before hint and electing to be tried by him.

2. Criminal law (§ Il B—40)—Trim. Code—Trial of accused on charge
OTHER THAN SET OUT IN WARRANT—CONSENT NECESSARY.

Under s. 834 Crim. Code (amendment 8 & 0 Edw. VII. e. 9, s. 2) an 
accused cannot without his consent be tried on a charge other than that 
s|tecifically described in 1 lie warrant for committment and for which the 
accused was committed for trial.

II. E. Sampson, K.C., for the Crown; A. M. Ponton, K.C., 
for the accused.

The judgment of the court was delivered by 
Haultain, C.J.S. :—The follow ing case is stated for the opinion 

of the court by the judge of the judicial district of Battleford :—
On the 8th day of April, 1918, James H. Smith laid information before 

John H. Young, J.P., at Hafford, Saskatchewan, against John Trefiak, at 
Hafford, for that the said John Trefiak, at Hafford, in the said province, on 
the 8th day of April, 1918, at Hafford, in the said province, did have and

C. A.
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receive a quantity of stolen property, the property of Margaret Smith, know­
ing the same to have been stolen, contrary to Criminal Code of Canada.

The Kino On the 8th day of April, 1918, the magistrate held a preliminary inquiry
v. The witnesses signed the depositions, but the deposition of each witness

TumK. was not signed by the magistrate.
Baultaio. CJ.6. After the close of the preliminary enquiry the magistrate committed the 

accused for trial on the charge contained in the information.
On the 9th day of April, 1918, the accused was, by my order, admitted 

to bail to appear for trial at the next court of competent jurisdiction in and 
for the judicial district ef Battleford.

On the 22nd day of May, 1918, the accused appeared liefore me and 
elected for trial under Part 18 of the Code on the charge contained in the 
information.

On the 8th day of April, 1918, James H. Smith laid information before 
John H. Young, J.P., at Hafford, aforesaid, against Malay Trefiak, of Hafford, 
for that Malay Trefiak, at Hafford in the said province, on the 8th day of 
April, 1918, did have and received a quantity of stolen property, the property 
of Margaret Smith, knowing the same to have lieen stolen, contrary to the 
Criminal Code of Canada, s. 399.

On the 8th day of April, 1918, Malay Trefiak apjieared before the said 
magistrate. No débitions were taken, but the proceedings before the .-aid 
magistrate were as follows, as shewn by the minutes of same filed by him:—

Court opened at 6.40, case being a continuance of Smith v. John Tnfiak, 
as both prosecution Const. Head and R. C. Hargreaves, solicitor for defence, 
ask that prece<ling evidence Smith v. John Trefiak be applied to this case. 
Witnesses called and re-sworn to original evidence knowing that it now applied 
to Malay Trefiak.

No de|M>sitions were taken save as aforesaid.
The wit nesses did not re-sign the depositions taken in the case against 

John Trefiak and the magistrate signed no depositions.
After the close of the proceedings the magistrate committed the accused 

for trial on the charge contained in the information.
On the 9th day of April, 1918, the accused was, by my order, admitted 

to bail to ap|M;ar for trial at the next court of competent jurisdiction iu and 
for the Battleford judicial district.

On the day of May, 1918, the accused appeared before the said 
judge of the district court of the judicial district of Battleford and elected 
for trial, under Part 18 of the Code, on the charge contained in the informât ion.

On the 28th day of June, 1918, both the above named accused were tried 
before me in the district court judge’s criminal court, judicial district of 
Battleford, on the following charges:—

1. For that they, the said Malay Trefiak and John Trefiak, at or in the 
vicinity of s. 29, in township 45, in range 9, west of the third meridian in the 
Province of Saskatchewan, in or about the years 1917 and 1918, did unlaw­
fully steal certain chattels, to wit: one set of work harness, 1 set of single 
harness (not including bridle and tugs), 1 riding bridle, about 75 bushels 
of oats, 1 spirit level, 1 end bar for triple box, 1 end gate for box, 1 lazy back 
spring neat, 2 tethering chains, certain chairs, 1 big arm chair, 1 china lamp, 
1 fur muff, 1 tea kettle, 1 bed and coil spring, 1 mattress, certain lumbermen's
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socks, 1 rain coat, 1 looking-glass for dresser, about 20 lbs. of lard, 15 lbs .of 
sugar, 1 clothes line and pins, 1 dozen men’s neckties, 1 looking-glass with 
silver back, hand glass, 1 table doth, 1 horse collar, bucksaw, 2 ladies’ hats, 
certain window curtains, 2 ladies’ dresses, pair of men's mits, 1 box containing 
jewelry and brooches, 1 ring, 1 nockchain, 1 curry comb, 1 horse brush, the 
property of James H. Smith and Margaret Smith.

2. The said Malay Trefiak and John Trefiak, further stated, stand 
charged for that they, the said Malay and John Trefiak, at, or in the vicinity 
of s. 29, in township 43, in range 9, west of the third meridian, in the said 
province and judicial district, in, during, or about the year A.D. 1918, did 
unlawfully receive or retain in his possession certain property, to wit: 1 set, 
of work harness, 1 set of single harness (not including bridle and tugs), 1 
riding bridle, about 75 bushels of oats, 1 spirit level, 1 end board for triple box, 
1 end gate for box, 1 lazy back spring seat, 2 tethering chains, certain chairs, 
1 big arm chair, 1 china lamp, 1 fur muff, 1 fox fur, 1 tea kettle, 1 lied and 
coil springs, 1 mattress, certain lumbermen’s socks, 1 rain coat, 1 looking- 
glass for dresser, about 20 lbs. lard, 15 lbs. sugar, 1 clothes line and pins, 
1 dozen men's neckties, 1 looking-glass with silver back, hand glass, certain 
window curtains, 1 table cloth, 1 horse collar, 1 bucksaw, 2 ladies’ dresses, 2 
Indies' hats, 1 pair men’s mitts, 1 box containing jewelry and brooches, 1 
ring, 1 neckchain, 1 curry comb, and 1 horse brush, the property of James H. 
Smith and Margaret Smith, and which had been heretofore obtained by a 
certain jierson or persons unknown by an offence punishable by indictment, 
to wit, by theft, the said Malay Trefiak and John Trefiak then knowing the 
said goods to have been obtained by the said iierson or persons unknown by 
the said indictable offence.

The accused were tried jointly.
After the charges were read, before the accused pleaded, counsel for tlie 

accused moved to quash the charge as against the said John Trefiak on the 
ground that the depositions on which the charge was founded were not signed 
by the magistrate before whom the preliminary was held; ami further moved 
to quash the first count of the charge on the ground that the said charge was 
not the charge specifically described in the warrant for commitment and for 
which the accused were committed for trial; and moved to quash the charge 
as against Malay Trefiak on the said grounds and on the further grounds that 
no dc[)ositions were taken on the preliminary in the case of the said Malay 
Trefiak, which were sworn to and used by consent of accused counsel. Mr. 
Livingston, K.C., for the Crown, asked for leave to prefer a charge against 
both accused, notwithstanding any irregularity in the preliminary hearing.

I granted the order and at the same time refused the applicant to quash 
the charge.

The trial proceeded. At the close of the case for the prosecution the 
charge against both the accused was dismissed on the first count of the charge.

Both the accused were convicted on the second count, and sentence was 
posljioned until the questions reserved had been disposed of, and accused 
were admitted to bail to appear at such time as the court directs.

Counsel for the accused disputes the validity of the conviction and the 
questions submitted for the opinion of the Court of Appeal are:—

1. Was I right in refusing to quash the charge on the ground that the 
said depositions were not signed by the magistrate?

SA8K.

cT7.
The Kino 

Trefiak. 

IlMluia. C.J 8.
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2. Was I right in refusing to quash the first count of the charge on the 
ground that the charge contained in the said count was not the charge for 
which the accused had been committed for trial?

3. Was I right in refusing to quash the charge as against Malay Trefiak 
on the ground that the depositions taken in the case of John Trefiak, anl 
re-sworn as set out above, were put in as depositions in Malay Trefiak’s case, 
and no other depositions taken by the magistrate?

4. Could the accused be tried by me under Part 18 of the Code for an 
offence which was not contained in the information sworn by the magistrate 
or in the warrant of commitment, and which was not read to the accused at 
the time of their election, when the depositions disclosed the commission of 
any such offence.

As to q. 1: I do not think that the failure of the n agist Title 
to sign the depositions is a n atter which in any way affects tin* 
validity of the trial. The accused were admitted to bail bv ilm 
district court judge after being committed for trial by the magis­
trate, and apparently, later on, of their own accord, appeared 
lief ore him and elected to be tried by him. On this point sec 
Ex parle Iludd, (l910), 17 C’an. C>. Cas. 235.

I would, therefore, answer the first question in the affirmative
As to q. 2:—As the accused were acquitted on the first count. 

there is no foundation for stating the point involved in this ques­
tion. 1 have, however, no hesitation in expressing the opinion 
that, under s. 834 of the Criminal Code, the accused should not 
have been tried on the first count without their consent.

As to q. 3:—The evidence taken on the preliminary exan in - 
tion of John Trefiak was, by consent of counsel for the defence, 
used in the case of Malay Trefiak. No copy of this evidence was 
made for this purpose, but both cases were practically heard ;it 
the same tine and all the proceedings in I Kith eases were returned 
into court by the magistrate together, as one file. Strictly speak­
ing, a copy of this evidence should have been made and put in as 
part of the proceedings against Malay Trefiak, but as counsel for 
the defence consented to the manner in which the evidence was 
used, an objection docs not now lie.

I would answer q. 3 in the affirmative.
As to q. 4:—This question is practically the same as q. 2, and 

under the circumstances is, like it, purely academic. S. 834 of 
the Criminal Code seems to me to clearly and specifically cover 
the point.

As the accused were convicted on the charge upon which they 
elected, the conviction must stand. Conviction affirmed.
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LE BLANC v. THE “EMILIEN BURKE.”

Exchequer Court of Canada, Prince Edward Admiralty District, Stewart, L.J.A.
April 1, 1919.

Collision (§ I A—2)—Regulations—Arts. 17, 21 and 27—Duty in
EMERGENCY—PRELIMINARY ACT—BURDEN OF PROOF.

Held, 1. Where two sailing vessels are meeting and it is the duty of 
one, under the rules, to avoid the other, but who fails to do so, it then 
becomes the duty of the other to so manœuvre as to avoid the conse­
quences of such breach of the rules, if possible to do so by exercise of 
ordinary care and prudence.

2. That the precise point when such manoeuvring should begin by the 
vessel with right of way cannot lie arbitrarily fixed and some latitude 
must be allowed the master in determining this.

3. The burden of proof in such a case is on the offending vessel.
4. The object of a preliminary act is to obtain a statement, recenti 

facto of the circumstances, to prevent parties shaping their case to meet 
the one put forward by the other at trial.

That the following answer is entirely too vague and indefinite, to wit: 
“That the plaintiff, or those on board the ‘Florrie V'./ improperly neg­
lected to take in due time proper measures for avoiding a collision with 
the ‘ Emilien Burke’ and did not make any attempt to avoid same. She 
was not kept in her proj>er course, as required by law, and those on 
board of the said vessel violated the rules and regulations as to her 
proper navigation.”

CAN.

Es. C.

Action in rem and counterclaim for damages due to a collision 
lietwecn two sailing vessels.

.4. R. Warburton, K.C., and D. E. Shaw, for plaintiff ; G. Gaud et,
K.C., and J. M. Hynes, for defendant.

Stewart, L.J.A.:—This is an action in rem brought by the stewsrt, l.ja. 
plaintiff, the master of the schooner “Florrie V,” registered at 
Arichat, Cape Breton, of about 97 tons, against the “Emilien 
Burke,” for damages done by a collision in the Bras d’Or Lakes, 
off Baddeck, Cape Breton, on Novemtier 8, 1918, somewhere 
about 2 o’clock in the afternoon. There is a counterclaim by the 
owner and master of the “Emilien Burke” for damages caused to 
her in the same collision.

The “Emilien Burke” is a schooner of about 90 tons. She 
had a crew, including Capt. Arsenault, of 4 men. At the time in 
question she was bound on a voyage from Sydney with a cargo of 
coal. The “Florrie V” was coming from Crapaud, in this Prov­
ince, and proceeding to Sydney laden with turnips and potatoes.
She also had a crew of 4. The weather at the time was cleat and 
fine, with a moderate breeze.

It is very creditable to the parties to this suit that there is so 
little contradictory evidence. I was particularly struck with the

34-47 dur.
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frank and candid manner in which the captain of the “Emilien 
Burke" gave his testimony. He lias l>een sailing the seas for oil 
years and a master mariner for 43 years. He made no attempt to 
suppress or explain away anything that might tend to prejudice 
his case; he was, in short, a model witness, and if it were necessary 
for me to decide the determining factors of this case on a conflict 
of evidence I would find some difficulty in dislielieving the account 
given by Capt. Arsenault.

There is, however, a slight disagreement between the partin' 
as to the direction of the wind and the movements of their respec­
tive vessels a short time before the collision.

Capt. To Blanc’s account of that afternoon’s event is sub­
stantially as follows: The “Florrie V” an hour or two before the 
collision had left the Grand Narrows bridge and was proceeding 
in an east-north-easterly course accompanied by the schooners, 
the “Rosy M. B.’’ and the “John Halifax,” all three vessels sailing 
close-hauled to the wind, which was north-north-east. The 
“Florrie V” continued on this course until she opened up into 
Baddcck Bay, off Burnt Point. She then headed on an east by 
north course ami kept on that tack until she reached Coffin Island. 
At Coffin Island she tacked and stood on a north-west by north 
course for about a half a mile. Shortly before this she saw the 
“Emilien Burke” about 5 miles distant, coming west in a west l y 
south course, after proceeding for about half a mile on that tack 
the “Florrie V” tacked again and stood on an east by north course 
close-hauled to the wind. The “ Emilien Burke ” was then coming 
from an opposite direction running free in a course parallel with 
that of the “Florrie V,” and if she had kept her course would have 
passed the “Florrie V” 300 yards off her starboard side. The 
“Emilien Burke” when nearly abreast his starlioard bow changed 
her course towards the “Florrie V.” At that time his mate was 
stationed on the lookout and his seaman was at the wheel. The 
captain himself paced the deck near the lookout, and when he 
saw tKe “Emilien Burke” changing her course towards him lie 
thought her captain wished to speak with him. He walked aft 
to give him an opportunity of doing so, as he would go by the 
stem. Noticing, however, that she was luffing up towards the 
“Florrie V” and coming nearer, he went to the forward part of
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the poop and sang out, “ Keep away, you are going to run into us.” 
At this he saw a man stand up forward of the main hatch and abaft 
of the foremast and run towards the wheel and turn it over to 
starboard, but it was then too late to avert the collision.

In this he is corroborated by his mate and the seaman who 
was at the wheel.

The mate of the “Rosy the master and owner of the
“John Halifax,” and Ix»renzo Poirier, master mariner and owner 
of several vessels, support the evidence of Capt. Lc Rlanc as to 
the direction of the wind, ami as to the vessels sailing close-hauled 
to the Mind. Lorenzo Poirier stated that he was at Nov Harris, 
al>out 9 miles from Port Revis, that morning on his way to Syd­
ney -that there is a narrow outlet from that lake- that he couldn't 
get out liecause of a head Mind blowing north-north-east—that 
there Merc 5 or 6 vessels there, ami all Mere compelled to remain 
inactive, not only that, but the following day, and that if the wind 
had l»een north-north-east, as claimed by the captain of the 
“Emilien Burke,” it Mould have enabled him, M'ith the tide run­
ning out, to have got out that day and to proceed on his intended 
voyage.

Several of these Mitncsses also corrolxmtte Capt. Le Blanc’s 
statement that the “Florrie V.” and “Emilien Burke” Mere sailing 
on parallel courses. The mate of the “Rosy M. B.” also stated 
that hearing a call on lioard the “Kmilien Burke” lie sawr a man 
leave her M'heel and go forward, M-here he remained for a 1 >out 2 or 
3 minutes. When this man was aMay from the Mheel he sum* the 
“Kmilien Burke” changing her course in the direction of the 
“ Florrie V.”

Capt. Arsenault, of the “Emilien Burke,” admits that his 
course Mas Mest by south and that the “Florrie V.” Mas pro­
ceeding in a course cast by north. He also admits that he Mas 
running free. He, hoMcvcr, claims that the two vessels Mere 
approaching each other absolutely heads on and not on parallel 
lines. As to the direction of the Mind, he said it Mas varying, 
pulling one May and another from north-north-Mcst to north, 
that there Mas no east in it, and that it was fully north-north- 
Mest, at the time of the collision. He further testified that the 
courses of both vessels Mere as stated until they Mere alxwt half
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c*w' a mile apart, that he then hove his helm to port in order to «end 
Ex. C. his vessel to windward so that he might pass the other vessel un 

Lt Blanc her port side. That he wished to bring his vessel as dose to the
_*'• wind ne nnaaililA nn t.ho ainrhnnrH flirt—thflt. n>. the finin lu.

Kmilien began to change his course, the “ Florrie V." l>egan to change 
Burke. |,erB by starboarding her helm—that when the “Florrie V.” was 
mart, l.j.a. u qUarter 0f a miie from him he tied his wheel with the helm

here by starboarding her helm—that when the “Florrie V'." was

ported and went forward to give two of his men a hand to raise 
the foreboom to get it out of the socket—that he was away from 
the wheel 2 or 3 minutes and while forward his vessel drew more 
into the wind. Wliile rendering the assistance referred to he saw 
the “Florrie V.” curving ahead of him, and that when he returned 
to the wheel she was about 300 yards off and that he then reversed 
liis wheel, but it was too late to avoid the collision.

Thomas Gallant, the mate, supported to some extent the 
evidence of Capt. Arsenault. The wind, he said, was about 
north, and that the last change in the course of the “Kmilien 
Burke” was made just before the collision. Thomas McGrath, 
the cook, was the only other witness produced by the defendant. 
He seemed to know very little about the case, except that he said 
the wind varied about two points each way off north-north-west.

Capt. I je Blanc and those of liis crew who gave evidence 
denied having changed their course on the approach of the 
“ Kmilien Burke," but kept it right along until the happening of 
the collision.

There seems to me to l>e a preponderance of evidence that on 
the day of the collision the wind was about north-north-cast.

The defendant in liis preliminary act, to the question: “What 
fault or default, if any, is attributed to the other ship?" gives this 
answer:—

That the plaintiff or those on lxiard the “ Florrie V." improperly 
neglected to take in due time proper measures for avoiding a col­
lision with the “Kmilien Burke," and did not make any attempt 
to avoid same. She was not kept in her proper course as required 
by law, and those on board the said vessel violated the rules and 
regulations as to her proper navigation.

This, it seems to me, is entirely too vague and indefinite. The 
object of the questions is to obtain a statement recenti facto of the
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circumstances from the parties and to prevent the defendant from 
shaping his case to meet the case put forward hv the plaintiff. 
If answers like this were sufficient, the door would lie open for 
the making out of almost any kind of a case. As neither party 
is allowed to depart from the case set up in his preliminary act, 
it can he readily seen how necessary it is that definite and precise 
answers should lie given to the questions submitted. Resides the 
kind of answer given here might suggest inability to attribute any 
fault or default to the other side.

The regulations which it is material to consider in this case 
are articles 17, 21 and 27, which are as follows :—

" Article 17. When two sailing vessels are approaching one 
another so as to involve risk of collision, one of them shall keep 
out of the way of the other, as follows, vis.:

(a) A vessel which is running free shall keep out of the way 
of a vessel which is close-hauled.

(c) When both are running free, with the wind on different 
sides, the vessel which has the wind on the port side shall keep 
out of the way of the other.

Article 21. Where by any of these rules one of two vessels is 
to keep out of the way, the other shall keep her course and sliced. 

Note.—When, in consequence of thick weather or other causes, 
such vessel finds herself so close that collision cannot lie avoided 
by the action of the giving-way vessel alone, she also shall take 
such action as will best aid to avert collision.

Article 27. In obeying and construing these rules, due regard 
shall be had to all dangers of navigation ami collision, and to any 
special circumstances which may render a departure from the 
ulsive rules necessary in order to avoid immediate danger.”

lot me assume for the present that the direction of the wind 
was north-north-east and that the vessels were approaching one 
another on parallel courses and not heads on. It is admitted that 
the course of the “ Florrie V.” was east by north and that of the 
“Emilien Burke” west by south. On this assumption the “Florrie 
V." would be sailing close-hauled to the wind and the “Emilien 
Burke” would be running free. But the latter did not only keep 
out of the way of the “Florrie V.” as provision “a” of article 17
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required her to do, but, in changing her course to starboard, in 
place of continuing as she was going, she brought herself in tin- 
way of the “Florrie V.” in direct violation of the rule.

Take now the contention of the “Eniilien Burke” and assume 
that the wind was north-north-west, and that both vessels were 
coming heads on on the respective courses admitted by both sides. 
In this assumption it is admitted that both vessels would Ik- run­
ning free. It would have been the duty of the “Florrie V.” with 
the wind on her port side to have kept out of the way of the 
“Emilien Burke,” having the wind on her starboard side. But it 
would equally have been the duty of the “Emilien Burke” to 
have kept her course and speed. This, however, is what she «lid 
not do, hut deliberately altered her course when the vessels were 
half a mile apart, by porting her helm, and this at the very time 
the “Florrie V.” had l>egun to starboard her helm, the proper 
move to make in order to keep out of the way of the “Emilien 
Burke.” So whether 1 take the evidence of the plaintiff or the 
defendant, the result is the same, ('apt. Arsenault has lieen guilty 
of a violation of the rules.

But it is necessary for me to consider the question whether the 
“Emilien Burke” lieing to blame, the “Florrie V.” was not to 
blame also.

A contention was advanced by Mr. Gaudet with considerable 
emphasis that the “Florrie V.” did nothing to avoid the collision, 
that the man at the w heel never attempted to change her course, 
although the two vessels were advancing in dangerous proximity 
to one another.

There is no doubt that the “Florrie V.” was bound to comply 
with art. 21 and keep her course ami speed until she fourni her­
self so close to the “Emilien Burke” that the collision could not 
l>e avoided by the action of the latter vessel alone. Then she 
should endeavour, if possible, to prevent disaster. The defence 
of contributory negligence is always open to the defendant ship, 
although she herself may have l)ecn guilty of a breach of the 
regulations.

Sir Gorell Barnes, in The Parisian, [1907] A.C. 193, at 207, 
tleals with this point in a very common sense way. He said :—
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It was the duty of the plaintiff to have avoided the conse­
quences of the defendant's breach if he could have done so by the 
exercise of ordinary care and prudence. But the burden of proof 
lies on the offending vessel.

Reverting to the fact of the wind l>cing north-north-east and 
the duty of the vessel running free to keep out of the way of the 
vessel which is close-hauled, ('apt. I>e Blanc would have no reason 
to doubt that the “Emilien Burke” would observe the rules and 
keep out of his way. When he saw her changing her course and 
advancing in his direction, it was not an unreasonable supposition 
for him to entertain that her captain desired to speak to him as 
he came near. He would naturally, up to the last moment, rely 
upon the “Emilien Burke" observing the rules of navigation.

If the captain of the “Florrie V.” knew that the “Emilien 
Burke” was by means of some compelling situation obliged to 
run into his vessel, he should have used all necessary and possible 
means to avoid it. There must indeed l)e special circumstances 
within the meaning of art. 27 and the note to art. 21 to justify a 
departure from art. 21. Without the existence of such it would 
lx- extremely risky and likely to involve the chance of being 
mulcted in damages for any vessel to take such a departure. A 
learned judge in dealing with this point said:—

“But the principle embodied in this rule, though a sound one, 
should l>e applied very cautiously and only when the circum­
stances are clearly exceptional.”

No such circumstances existed or were attempted to lie shewn 
to exist in this case. The unfortunate event happened in broad 
daylight when the weather was clear and fine, and there was 
ample sea room in which to sail and manœuvre.

I have on a careful consideration of the whole case, come to 
the conclusion that no fault can be attributed to the “Florrie V.,”

It must always be a matter of some difficulty for the master of a vessel 
which has to keep her course and speed with regard to another vessel which 
has to keep out of her way, to determine when the time has arrived for him 
to take action, for if he act too soon he may disconcert any action which the 
other vessel may be about to take to avoid his vessel and might be blamed 
for so doing and yet the time may come at which he must take action. There­
fore he must keep his course and 8|>eed up to some point and then act, but the 
precise point must necessarily l>e difficult to detennine and some little latitude 
has to be allowed to the master in determining this.
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her master or crew, and that the “Emilien Burke” is alone to 
blame for the collision, and that she must be held liable for the 
damages that ensued.

These damages I will now assess, as follows:—
For damage done to the sails, $140.52; for rope and block, 

$21.55; for repairing boat, $35; for plank and fittings for davits. 
$58; for 24 turned stanchions, $15.00; for towage done by the 
“Rosy M. B.,” $40; for help, $10; for costs of survey, $10; for 
damages done to hull, $229.33; total, $500; for which sum with 
costs I condemn the ship “ Emilien Burke,” her sails, apparel and 
equipment, and decree accordingly.

Order accordingly.
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COLLISTER v. REID.
Uritish Columbia Court of Appeal. Macdonald, C.J.A.. uml Martin, 

(lallihcr, McPhillips ami Eberts, JJ.A. July Z5, 19HI.
Ml NIC# AND MlNEBALS ($ I V—21)—MINERAL CLAIM- APPLICATION FOR 

CEBTiriCATE OF 1MPROV KM ENTS—MINERAL A Cl, R.S.H.C. 1911, V. 157 
—Adverse claim—Expiration of writ ishved—Abandonment 
ok claim—Trespass.

The owner of a mineral claim who has complied with specified con­
ditions precedent, and has applied for a certificate of improvements ns 
provided by s. 57 under the Mineral Act (R.K.1U11)11, e. 1571 
except that he was deterred from tiling the affidavit required by sitb- 
sec. (g) by the statement of the mining recorder that an adverse 
action had been la-gun, who does nothing further before the expin 
of the writ, than to inquire of the mining recorder from time to tine 
whether or not the obstacle has been removed, cannot Is- said to have 
intended to abandon the interest which he claims and is entitled to 
judgment in an action for trespass against the adverse claimant who 
has located mineral claims on the same ground after the expiry <n 
the writ.
Appeal by plaintiff from the trial judgment in an action fur 

trespass and to restrain defendants from interfering with plain­
tiff’s alleged mineral rights. Reversed.

Armour, K.C., for appellant ; F. C. Elliott, for respondent. 
Macdonaij), C.J.A. :—When the owner of a mineral claim 

under the Mineral Act, R.S.B.t 1911. e. 157, has complied with 
specified exmditions precedent, and has applied for a certificate 
of improvements “as provided by s. 57 of the said Act,” lie is 
relieved from the necessity of doing further work on the claim 
pending the issue of the Certificate of Improvements (s. 52).

The plaintiffs, the recorded owners of the mineral claim in 
question in these proceedings, have performed all the condi­
tions set forth in the sub-sections to said s. 57. except sub s, (g) 
which required them to file with the mining recorder an affidavit 
in a form set out in the schedule to the Act, which is an affidavit 
shewing the performance of the conditions set forth in the said 
sub-section. The plaintiffs were deterred from filing such affi­
davit by the statement of the mining recorder that an adverse 
action had been begun, and notice thereof had been filed with 
him, and this being so, the plaintiffs wore not in a position to 
make the affidavit aforesaid which would contain the statement 
that they were in undisputed possession of the claim. Whether 
the affidavit was actually made or not does not clearly appear, 
but it is certain that it was not filed and that the certificate in 
Form I was not issued. The said writ was not served upon the 
plaintiffs, nor did they enter an appearance gratis.

35—47 D.L.R.
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A ft or the expiry of the writ at the end of 'e year from the 
issue thereof, the defendants located mineral viaims upon the 
name ground, and the plaintiffs now bring *his action for 
trespass and to restrain the defendants from interfering with 
their alleged rights.

Two or three yean have elapsed since the plaintiffs attempted 
to obtain said certificate. They have done nothing in the mat­
ter in the meantime except to inquire of the mining recorder 
from time to time whether or not the obstacle hod been removed.

1 do not think it can be said on the facts that they meant to 
abandon the interests which they claim, though during these 
years they have not done and recorded any work upon the 
claims, no doubt under the belief that the law did not require 
it Unless, therefore, they had brought themselves within the 
benefit of said s. 52 their failure to do this work from year to 
year worked a forfeiture, and the defendants were entitled ns 
against them to re-locate the ground.

It was contended by plaintiff’s counsel that what they did 
before the mining recorder amounted to an application for a 
certificate of improvements within the meaning of said s. 52. 
Under the Act, it is to the mining recorder that the application 
is to be made, though it is the gold commissioner who is to issue 
the certificate. Written application is not required unless Form 
0 is to be regarded as the form of application, which I hesitate 
to hold because if an adverse should happen to be filed before 
that document is executed, then no application cun be made. 
Now an adverse, as it is called, is for the very purpose of pre­
venting, not the application, but the granting of the applica­
tion. An application verbally was in fact made to the recorder. 
Had the affidavit in Form G been actually made and tendered 
before the defendant had knowledge of the adverse claim, it 
could not, I think, he doubted that s. 52 would in such a ease 
have protected the applicant for a certificate of improvements. 
While I am not free from doubt I think I shall not be far astray 
in giving effect to the spirit of the section, when to my mind 
the letter is not altogether clear. There has been delay, but it 
is explained, and as the whole trouble has been brought about 
by the false move of the plaintiffs in the adverse action in whose
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interests the present defendants ire, these defendants an» not 
entitled to the bom-tit of the doubt. I would allow the appeal.

Martin, J.A., would allow the appeal.
UAI.LIHF», J.A. (dissenting) :—1 would dismiss the appeal.
The point is—has plaintifl* complied with s. 52 so as to 

obviate the effeet of s. 49.
The words are “has applied for a certificate of improve­

ments as provided by s. 57 of this Act” (lie in g c. 157, R.S.B.C. 
1911).

Turning to s. 57 we find what is necessary to be done by an 
applicant before a certificate of improvements will he granted.

The application to the mining recorder is not for the purpose 
of obtaining from him a certificate of improvements for that is 
wanted by the gold commissioner, but as a step towards pro­
curing the mining recorder’s certificate, Form 1, to Ik* used on an 
application to the gold commissioner, and perhaps a step in the 
application.

S. 59 directs within a specified time that an application shall 
be made to the gold commissioner for a certificate of improve­
ments, otherwise the mining recorder’s certificate, Form I, shall 
lapse.

On the application to the mining recorder the applicant shall 
file an affidavit in the Form 0 in the schedule. This affidavit 
is the proof produced by the applicant that all the requirements 
of s. 57 have been complied with, and without such affidavit 
there would be nothing upon which the mining recorder could 
issue certificate I, which certificate shews that the mining 
recorder has been satisfied.

When the applicant came, to the mining recorder for this 
certificate it was found that an adverse had been filed, and it 
became apparent that the applicant could not make the affidavit 
Form 0, as he could not swear that he was in undisputed pos­
session of the mineral claims, and the mining recorder so in­
formed the applicant.

Although s. 52 does not say to whom the application for a cer­
tificate of improvements shall be made, I think the application 
then* referred to is the application provided for by s. 59.

In addition to certifying what is proved by the affidavit 
Form 0, the mining recorder is by s. 58 required to set out in
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his certificate the name of the owner of the claim at the date 
of the issue of the certificate. The obtaining of the mining 
recorder’s certificate is a step taken by the applicant to pro­
cure a document for use on his application to the gold com­

missioner, and is just as neeessarv to the procuring of a n-r- 
tificate of improvements as any proof required by s. 57.

I do not fail to note that the Form G is headed “Applica­
tion for Certificate of Improvements,” or that Form I mining 
recorder’s certificate starts out with these words: “I herewith 
enclose the following documents relating to your application 
for a certificate of improvements”—but the point is—can the 
application to the mining recorder be regarded as the applica­
tion referred to in s. 52!

I note also that Form F, which is published in the “Gazette" 
and a newspaper circulating in the district, and which is also 

posted on the claim and in the mining recorder’s office, reads 
as follows:—

Take notice that I ........................ Free Miner’s Certificate No.
intend at the end of <10 days from the date hereof to apply to tin- mining 
recorder for a certificate of improvements for the purjKise of obtaining a 
Crown grant of the above claim.

Now while this reads “apply to the mining recorder for a 
certificate of improvements,” it is a fact that the mining recorder 
cannot grant it, but can only issue his certificate Form I. and 
an application must later be made to the gold commissioner and 
this certificate produced.

When the applicant comes before the gold commissioner he 
must shew that all the requirements of s. 57 have been fulfilled, 
and the reference in s. 52 to s. 57 is as I view it on an applica­
tion to the gold commissioner, and not the mining recorder.

If this were not so, it seems to me the mere application to 
the mining recorder without the proper proofs necessary to 
obtain his certificate would stay the effect of s. 49 until those 
proofs were furnished, and that might mean for instance that 
the necessary' work had not been done, or that no survey had 
been made, and in fact any of the requirements called for by 
the statute. I do not think this can be the intention of the Act.

Moreover, the words “as provided in s. 57” must have some 
application, and if as I have above outlined a mere application
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to the mining recorder unaccompanied by the necessary proot's B. <’.

is sufficient, I fail to sec in what way they can be applied. 
McVhilupb, el.A. :—1 concur with the reasons for judgment ( "oLLIHTKK

C A

of my brother Martin and agree in allowing the appeal. 
Eberts, J.A.. would allow the appeal.

Appeal allowed. Ebert*. J A.

REX ex rel McNiven v. SMITH.
Alberta Supreme Court, Appellate Division, Harvey, ISinnnoas and 

McCarthy, ,1.1. June US, 1910.

ALTA.

Elections ($1V—91A)—Municipal Distbicts Act ( Alta, t—Dis­
qualification OF MKMIIKR OK COUNCIL—I'OWKH OK DISTRICT 
cou ht—May deu.akk m imiiku ousted ok iiis skat—Cannot
DECLARE IU-T.ATOK ELECTED.

Section 78a of the Municipal Districts Act (see amendment lit IS 
Alta. Stats, c. 49) su|ier8e<les the former provisions on the same 
subject., and while a district court judge may, if it appears t<« 
him that a member of the council has forfeited his seat at the coun­
cil or his right thereto, or has become disqualified to hold his seat, 
adjudge such person to lx» ousted of the same or may discharge the 
summons, there is now no jurisdiction in the district court or a judge 
thereof to declare any relator elected.

Appeal from an order of a district court judge declaring a statement, 
member of tho council of a municipal district ousted from his 
office and the relator entitled to the seat. Varied.

(!. II. Uoss, K.C., for appellant ; .1. A. Italia they, for 
respondent.

The judgment of the court was delivered by
Harvey, C.J.:—The appellant and the relator were the only Heney. cj. 

two candidates for election for councillor of division No. 5 of the 
Municipal District of Royal No. 158. A poll was held at which 
the appellant received 44 votes and the relator 25. After the 
election, but not before, objection was made that the appellant 
was disqualified as not being a British subject, and proceedings 
wen- taken under the Controverted Municipal Elections Act (c.
20, 1911-12) for a declaration that he be removed and that the 
relator he declared elected. The appellant thereupon filed a 
disclaimer of office and when the application came on to be 
heard before llis Honour Judge Jcnnison ho did not appear and 
judgment was given removing him from office and declaring the 
relator duly elected. The appellant sulmequcntly applied to the 
judge on notice to reverse his decision on the latter point, which
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was. however, refused and this appeal ia now taken from his 

decision deelaring the relator elected.
It is contended on behalf of the appellant that us our statut­

ory provisions in this regal’d are taken from Ontario we should 
accept as binding the decisions of the s in similar
eases.

This division has held more than once that a judicial ititi r- 
prelation of a statutory provision made prior to its being adoptai 
by our legislature should be accepted as the guide for deter­
mining our legislature's intention, but that is, of course, quite 
different from accepting, as binding on us. decisions as to rights 
and liabilities under a statute.

There is, however, a long line of decisions in the Upper < ',m- 
adu and Ontario courts which are entitled to the greatest respect 
in this court. In 1851 Draper, J., held in Hey. ex rcl Hirvcy v. 
Scott, 2 U.L. Vh. 88, that though the respondent should he 
removed from office the relator, though next in order to him. 
should not be declared elected because the voters had no notice 
of the objection to the m ’s qualifications. In February.
1867, Adam Wilson, J., in Hey. r.r rcl Tinning v. Edgar, 4 I Mi. 
(Ont.) 36, decided in the same way upon facts which were for 
all essential purposes the same as those in the ease now under 
consideration. The respondent was the lowest of the eu itos 
elected. The relator was the only one below him, so that tin 
respondent not being a qualified candidate there was no candi­
date other than the relator who could have been elected. How­
ever, the judge refused to unseat him mainly upon the ground 
“that no notice of disqualification was given at the time of the 
nomination of candidates and no other person could haw been 
put forward or voted for or elected, unless he had been a candi­
date who had been proposed and seconded ,-t the nomination."

Those decisions and others have been consistently followed 
in numerous cases, vol. 5 O.L.R. published in 1903 containing 
no less than three decisions at pp. 565, 573 and 638. which are 
directly applicable to the present case, and two of which rest 
expressly on the ground of the decision of Adam iViluon. J.. 

supra.
Under these circumstances, T would hesitate to decide that

46

542777
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a different rule should be adopted by our courts. but their is 
another ground which, in any event, though not raised in the 
argument before us. appears to me to be deciaive.

The Controverted Municipal Elections Act (e. 20 of 1911-12) 
gives the right to the district court judge to declare the relator 
elected in a proper ease. The jurisdiction and procedure being 
set out in ss. 18-31. That Act applies to elections in certain 
cities and in towns, villages and rural municipalities. It\ c. 
49 of 1918, amending the Rural Municipality Act, the name 
“Rural Municipality” was changed to “Municipal District ” but 
while it was declared that the term “rural municipality” in any 
Act should mean “municipal district” so that if nothing more 
had been done all the provisions of the <'ontroverted Municipal 
Elections Act would have applied to elections in municipal dis­
tricts, yet there was added after s. 78 a new section, 78a.

S. 78 provides that in ease of a vacancy in a seat on the coun­
cil a new election shall be held to till the vacancy and the new 
s. 78(i covers shortly and in a summary way the provisions of ss. 
18-31 of the Controverted Municipal Elections Act providing 
for the ousting from office of a member of the council in much 
the same way as is provided by these sections but gives no power 
express or implied to declare any other person elected. This 
section would be entirely unnecessary if the other sections were 
applicable and it is not possible to consider it an alternative 
method of accomplishing the same results for the procedure is 
almost identical. 1 can come to no other conclusion than that 
as regards municipal districts, s. 78a of the Municipal Districts 
Act supersedes the former provisions on the same subject and. 
that there is now no jurisdiction in the district court or a judge 
thereof to declare any relator elected.

I think, therefore, that the appeal should be allowed with 
costs and that the judgment of the district court judge; should 
be amended by eliminating that portion of it which declares the 
relator entitled to the seat.

AI.TA.

8. <\

liKX‘KX,HM.
Mi-Nixen 

Smith. 

Harvey. C.J.

./ mifftuf nt accordinffl if.
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LOCKSHM v. CANADIAN NORTHERN R. Co.
Manitoba Court of Appeal, Perdue, CJ.M., Cameron. Ilagyart ami 

Fullerton. JJ.A. July là, I

t XHMIKKN ($111 1)—406 ) —TKBM l NATION OF I.IAIII MIT—ARRIVAI. i
UOOHH—ItKAhOXAHLK TIMK FuK DF.1.1VKRV.

The liability of carriers by railway yuA carriers terminates upon 
the arrival of the goods carried at their destination and the expira­
tion of a reasonable time for delivery. From Saturday morning until 
Monday is not a reasonable time in which to pay the freight ami 
demand delivery of a carload of potatoes in very cold weather.

2. The court will not give evidentiary value to statement* m.i 
over the telephone by an unidentified person.

A weal by defendant from the trial judgment in an action 
for breach of contract to carry a carload of potatoes. Reversed. 

U. A. Bruce for plaintiff ; O. II. Clark, K.C., for defendants. 
Perdue, C.J.M., concurred with Cameron, J.A.
Cameron, J.A. :—This action is brought to recover damages 

in respect of a carload of potatoes and cabbages shipped by the 
plaintiff', on Dec. 6, 1917, from Buchanan. Sask., to the plaintiff 
Bookhaltcr, a partner of the plaintiff. It is alleged that the 
vegetables were received by the defendant company in go : 1 
condition, but it neglected to keep the car properly heated, in 
consequence of which the contents were frozen. Myers, Co. ft. 
.1.. before whom the case was tried, entered judgment for t!i 
plaintiff for the amount claimed.

The evidence appears to be that the car was heated and the 
lamps burning until its arrival in Winnipeg at 5 o’clock Satur­
day morning. It was accompanied by a man named Rillick. 
who travelled on a pass given to the plaintiff for the occasion, 
and from time to time inspected the car. He says the heaters 
were going all right on his last inspection. On his arrival i:i 
Winnipeg lie at once notified Lockshin, saying the ear was in 
good condition (p. 20). It is a reasonable inference that tin 
damage was done after the car reached Winnipeg. Marly on 
Saturday the plaintiff's daughter called up the defendants' 
freight department, and her evidence of what occurred is as 
follows:

Q. Do you remember when that car arrived in Winning? A. Ye#, 
mi a Saturday morning, and after we had been notified that the car wa­
in 1 was aaked to ’phone to the V.X.R. and ask whether we should emu- 
down and pay the freight and see the potatoes. 1 did that and they told 
me we could not do that until Monday morning and that the potntoe* were 
all light until then. Q. Did you know who you «poke to on the 'plvuv
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A. 1 spoke to the freight department and that i* all I know. Q. Did the 
party who spoke to you seem to know about the ear. A. Yea. Well 1 
have called up once and he said he would trail- it up and for me to call 
up again. I called up again and he *aid he already knew a Unit it and 
nothing could be done until Monday morning. lie told you they would 
I*» all right until then? A. Yes. I asked him particularly whether the 
potatoe* would lie all right until Monday and he said they would be all 
right. Q. Why did you a*k him that? A. 1 was asked to aak that 
liecause when the potatoe* arrived here we understood we were to lie very 
prompt to pay the freight and accept the car and we did that. We knew 
we had to do it and we ’plumed up. and knowing that it was our rvspomd. 
bility to be there I asked him whether the ixitutoe* would be all right and 
he said they would be. Q. On account of the cold weather ? A. Yes. it 
was cold out and we wanted to know if the potatoes would lie protected 
until then.

Loekshin then went to the freight department on Mom lay 
morning and paid the freight, surrendered his hill of lading and 
got a receipt in exchange, lie gave instructions to have the ear 
placed at the William Davies Co.'s siding, and states he was told 
they *‘would give hint the ear right away.” It was delivered 
there on Tuesday forenoon, and the contents inspected at a 
quarter after one o’clock and rejected.

Kx. 1 is in form a Live Stock Special Contract given by 
the defendants' agent at Buchanan, and signed by the defend­
ants. It contains no special provisions applicable to the ship­
ment in question, and leaves the contract practically an open 
one, and the railway company remained under its common law 
liability.

The wesiht r was considerably below zero during the time of 
the shipment and at and after its arrival (Napier, p. 59). The 
ear was put in a “warm shed on Monday. These warm sheds 
«hi not appear to be beattsl. Loekshin remarks: “Outside is 
warmer than the warm slnsis. ”

The questions at issue seem to me to come down to a narrow 
point. Loekshiu knew the goods were perishable, that the next 
•lav was a Sunday, that the temperatures were low ami that 
• lelays were dangerous. There was no reason why he shouhl not 
have paid the freight on Saturday ami have «hmianded prompt 
•lelivcry of the. ear, except that his daughter, who fully realised 
the situation, says she was told by sonu- one in the freight office 
over the telephone that nothing could \tc done Indore Monday 
morning, and when she asked if the potatoes would be all right, 
some unknown person assured her they would he.
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Thv consignee must have a reasonable time to remove lus 
goods. “What that time is must depend oil the circumstances of 
each ease.” Halsbury IV., p. 12. .See also Macnamara, (Carriers 
by Land, p. 82. We have in this case to take into particular con­
sideration the perishable nature of the goods, and the extremely 
cold weather, and the fact that the next day was Sunday, of 
all of which the plaintiff" was. of course, aware. He should haw 
lost no time but should have paid the freight charges on Satur­
day and have given his directions for delivery on the same day. 
To delay was to invite the risk of loss. If he had acted promptly, 
the loss might well have been avoided. It is true that he gives as 
his reason for this what was said to his daughter over the tel. 
phone, but we cannot give evidential value to statements made 
over the telephone by an unidentified person. There was tiun­
to have put the transaction through on Saturday, and no ade­
quate reason is given in evidence why it was not.

Corby v. C.TM. Co. (1911), 2:3 O.L.R. 318, is the converse 
of this case, the railway company there being held liable for want 
of diligence in giving notice of the arrival of a car of pine apples. 
The fruit arrived at its destination on Saturday, June 25. and 
notice was not given until the 27th, when it was found i" In- 
damaged by heating and the railway company was held liable.

There is a stage in such transactions where the compa-i.v 
liability as a carrier, and therefore, an insurer, ceases and 
becomes that of a mere warehouseman. This occurs when notice 
of arrival has been given (or dispensed with as in this case and 
a reasonable time thereafter has elapsed. See the judgment of 
Dubue. J., in liurdett v. C.P.R., 10 Man. L. R. 5; citing il.T.ll. 
v. McMillan (1889), l(i ('an. S.C.R. 543, and other cases.

I am of opinion that in this ease a more than reasonable time 
was allowed by the plaintiffs to elapse before they put themselves 
in a position to take delivery and the action must fail.

Hagoart, J.A., concurred with Fullerton, J.A.
Fuliærton, J.A.:—This is an appeal from a judgment in 

favour of the plaintiff for the sum of $500 damages for the breach 
of a contract to carry a carload of potatoes and cabbages from 
Buchanan to Winnipeg. The contract is on the form known as the 
“Live Stock Special Contract,” the agent having, through error.
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used thiH form instead of tlu* form of contract intended for ord­
inary shipment#. The terms and conditions of this contract are 
for the most part inapplicable to the carriage of the goods in 
question. Eliminating what are inapplicable there remains 
simply an open contract of carriage, by which the 
acknowledges receipt of 500 « of potatoes and cabbages
consigned to K. Bookhalter, 044 Magnus Avenue, to In- trans­
ported over the defendant railway and delivered at Winnipeg.

The ear used was a refrigerator car heated with coal oil 
lamps.

It left Buchanan the night of Thursday, December 0. and 
arrived in Winnipeg at 7.30 on the morning of Saturday, 
December 8. One Rollick, an agent of the plaintiff, came to 
Winnipeg on the same train and immediately notified the con­
signee of the arrival of the car. The consignee took no immedi­
ate steps to take delivery. On Monday the 10th. he paid the 
freight and requested the defendant to deliver the car at the 
siding of the William Davies Co., which was done on the follow­
ing day. When the car was opened the potatoes and cabbages 
were found to lx- frozen. The lamps were burning when the car 
was scaled by the agent at Buchanan.

The defendant called witnesses to show that the lamps were 
burning all the time the car was in transit and also while in the 
Winnipeg yards.

The weather was very cold on December 9, 10 and 11. Boyd, 
a car inspector in the employ of the defendant, says that it was 
15 below zero at 7 o'clock in the morning of December 8.

Napier, a heater inspector, was asked : “Do you know 
anything alnnit the temperatures on the 9th. 10th and 11tht” 
A. Yes. Eight o'clock in the morning was 20 below.” 1 think 
he is referring to the morning of the 9th.

Napier says that on the 10th the temperature was 20 below 
zero at 7 o’clock ; 12 below at 13 o’clock and 10 below at 18 
o'clock. On the 11th it was 4 below at 7 o’clock, and 1 below at 
13 o’clock.

James McKay, a witness called for the defendant, states 
that when you get 10 below or thereabouts it is pretty hard to 
heat a car,” and that “down to about 20 below or thereabouts 
I don’t think you could possibly heat it.”
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The county court judge who tried the ease thinks the pota­
toes were frozen after their arrivai in Winnipeg, and tin* evi­
dence supports his view.

It is important to determine when the transitas ended and 
the liability of the defendant as carriers ceased.

In T. li. Co. v. McMillan (1889), 16 Can. 8.C.R. 54 : 
Strong, J., at p. 555, said :

It is well established by incontrovertible authority that the liability 
of carriers by railways qua carriers terminates upon the arrival of t 
goods carried at their destination and the expiration of a reasonable 1 ii. ■ 
afterwards for their delivery. Chapman v. #/. 11'. It. Co. ( 1KS0|, 5 Q.lt I). 
278. What is a reasonable time must lx- determined with a due reganl 
to surrounding circumstances.

liurdctt v. C. P. li., 10 Man. L.K. 5. was an action to recover 
the value of goods destroyed by fire while on the siding of Hi 
defendant company at Emerson. The ear arrived at noon and 
was burned during the following night. It was held that tli< 
transitus was at an end and the liability of the defendants as 
common carriers had ceased before the lire took place.

The temperature when the car arrived early Saturday morn­
ing was 15 below zero. The plaintiff knew the risk he was tak­
ing in neglecting to take delivery immediately. Fanny Loekshin. 
a daughter of the plaintiff, who was called by the plaintiff, says: 
“We understood we were to be very prompt to pay the freight 
and accept the car.”

To account for the delay in taking delivery the plaintiff relies 
on a conversation which Fanny Loekshin swears she Inal ovi-r 
the telephone with someone in the freight department of tin* 
defendant company. She says she inquired about the ear and 
was informed that “Nothing could be done until Monday morn­
ing.” She further says, “1 asked him particularly whether tin 
potatoes would be all right until Monday morning and he said 
they would be all right.”

While no objection was taken to the admission of this evi­
dence the rule, as 1 understand it, is that the court should n jret 
evidence not properly receivable even if it has not been 
objected to.

In my opinion before the plaintiff can bind the defendant 
by a conversation of this character he must first shew that it was

a
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had with some person in authority. Here the witness van only MAN.
say: “I spoke to the freight department and that is all 1 know."' <\ a.

In arriving at a decision in this case 1 would therefore dis- iAlCKKU,s
regard this conversation entirely. **•

„ , ,, , , , Canadian
Under all the circumstances, I would hold that it was the Northern

duty of the plaintif!' to take delivery on Saturday, December b. 
and that the defendant's liability as carrier ceased on that day. ruiu-rv«,j.a 

It is contended that even if the defendant is not liable as a 
carrier it became a bailee of the goods the moment the transitus 
was completed and the fact of leaving the car in the open in such 
cold weather was evidence of negligence. Defendant has proved 
that it kept the lamps burning in the car. and short of unloading 
and storing its contents, it is difficult to suggest what they 
should have done further to protect the goods. The plaintiff was 
dearly at fault in failing to remove the goods on the Saturday, 
and it must be the plaintiff and not the defendant who should 
assume the risk of damage being caused by frost.

1 would allow the appeal with costs and dismiss the action 
with costs. Appuil allowed.

Re KELLY. X. B.
Vnr thumicirk Supreme Court, Appeal Divin ion. Haze », C.J., White ami S. C.

Ur ini mcr, «/./. June H, lit UK
(il ASWAN AND WARD ($ 1—3)—TESTAMENTARY <.l X HI HAN—A 1*1*01 VI MENT 

OK NEW III ARDIAN—Kx I*A HI E ORDER WITHOUT NOTICE' ERRONEOUS 
JURISDICTION OK PROHATE ( HURT.

No special form of words is necessary for tin? appointment of u 
testamentary guardian, and after such guardian lias been appointed 
and tlie office is full, it is an erroneous exercise of jurisdiction in the 
Probate Court to appoint another guardian without serving notice on 
such testamentary guardian ami taking evidence in support of the 
allegations contained in the petition for his removal.

Appeal by testamentary guardian from an order of the Statement. 
Probate Court appointing a new guardian. Reversed.

If. G. Teed, K.C., supported appeal; If. A. Powell, K.C., 
contra.

Hazen, C.J. (oral) :—Edward Kelly, prior to his death, made hmm.cj. 
and executed his last will and testament, in which he gave to his 
brother, Patrick Kelly, all that he possessed in real estate, cash 
and property of every description, on condition, among others, 
that he bring up as he would his own the testator’s three infant
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children, Mary Elizabeth, Patrick Joseph and Margaret C'atli 
crine, until they were of age and able to provide for themselves. 
The youngest of these children, Margaret Catherine, was handed 
over to Patrick Kelly before his brother’s death, and after his 
death, Patrick Kelly, who had been living in the United States, 
returned to Gloucester County, occupied the property of his 
brother and took charge of all three of his children.

An application was made to the judge of the Probate Court 
for the County of Gloucester, by the Rev. William Varilly, dated 
February 21, 1919, in which, after setting forth certain facts 
to the effect that he was a Roman Catholic priest, the death of 
Edward Kelly, the ages of the children and their relations, lie 
stated that Patrick Kelly was endeavoring to sell the real and 
personal estate bequeathed to him by his brother on the condi­
tion which 1 have already mentioned ; that Patrick Kelly was 
not a fit and proper person to be in charge of the infants, and 
that, the welfare of the infants required that they be removed 
from his charge and custody.

On the strength of this petition the judge of the Probate 
Court for Gloucester County, without any notice to Patrick 
Kelly, and without his being afforded an opportunity of being 
present to meet the allegations against him, and without taking 
any evidence in support of the petition, made an ex parte order, 
granting the prayer of the petition and ordering that letters of 
guardianship be issued to the Rev. William Varilly. At a later 
date Patrick Kelly petitioned the judge of probate, praying that 
the order of appointment and the letters of guardianship granted 
by him on February 1, 1919, appointing the Rev. William 
Varilly guardian of the persons and estate of the said infant 
children of Edward Kelly, be cancelled, discharge and set 
aside, and that the said Varilly be ordered to pay the costs of 
the application. No evidence was heard on this application 
either, and the judge of probate gave judgment stating that, as 
the matter was to be appealed, and he understood he was asked 
to give a decision only to put the case in form for such an appeal 
on the points raised, he considered it superfluous for him to give 
in detail the reasons for his decision in refusing the application.

On this application the parties were represented by counsel, 
and it was admitted that the will was duly executed; that the
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papers in the court were the papers used in obtaining letters of 
guardianship ; that no viva voce evidence was given on the appli­
cation, and that at the time of Varilly’s appointment the child­
ren were in the custody of Patrick Kelly, acting under the will. 
It was further admitted that the children were taken by Varilly, 
since the issue of the letters of guardianship to him, without the 
consent of Patrick Kelly, and were at that time in the possession 
of Varilly, the girls being in the convent school at Bathurst, and 
the boy being at the Tracadie convent school.

It was agreed that on points taken by counsel for Patrick 
Kelly either party should have the right to appeal. The points 
taken by Mr. Teed were that under the facts us disclosed, both 
documentary and by admission, the court bad no jurisdiction 
to appoint Varilly us guardian, the office being full, Patrick 
Kelly being the testamentary guardian under 12 Charles II.. ami 
that in any event such an order could not be made without 
notice to Patrick Kelly, and hearing.

In my view of the matter, Patrick Kelly was undoubtedly 
appointed testamentary guardian of the children, by his brothel’. 
He became testamentary guardian under the provision of the 
statute 12 Charles II., e. 24. and the language used in the will 
was amply sufficient, in my opinion, to make him such. In 
Simpson on the Law of Infants, at p. 191, it is stated that no 
s|ieeial form of words is required for the appointment; any 
expression of intention would lie held sufficient ; and one of the 
examples given is: “I desire that my son shall be under the 
care of A. B. ” Having been appointed testamentary guardian, 
having undertaken the duties of such, and having the children 
in his possession, the question arises us to the authority of the 
Probate Court of Gloucester to appoint another guardian. It 
will lie noted that the court did not remove Killy from the posi­
tion as testamentary guardian, but simply appointed the Rev. 
William Varilly thereto; that at the time the appointment was 
made the office was full, and even if the Probate Court had juris­
diction in a matter of this sort, 1 have no hesitation in saying 
that there was an erroneous exercise of such jurisdiction, and 
that it could only be exercised on notice to the party interested, 
and on taking evidence in support of the allegations contained

N. H.
s. c. 
lit

Him, CJ.
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whom allegations were made to give evidenee in support of his 
own position.^ Its

It is laid down in the authorities that there is a different.
Hseeo,c.J between testamentary guardians and those appointed by the

court, and although the court (meaning in that ease the 
Chancery Court) has the power of interfering in the case of 
testamentary guardians, it proceeds on very different rules and 
principles from those which regulate its conduct where the dis­
cretion of appointing guardians devolves upon it in the first 
instance.

Without determining the question raised as to the jurisdi- 
tion of the Probate Court to act in the removal of a testament an 
guardian, or the appointment of a guardian in place of the 
testamentary guardian, although I entertain very little doubt 
on the question, my opinion is, as 1 have stated, that there was 
an absolutely erroneous exercise of discretion in this case, and 
that the appeal should be allowed, with costs of this application 
and costs in the Probate Court.

Grimmer.i. Grimmkk, J., agrees with Hazcii, C.J.
White, j. White, J. (oral) :—I agree with the < 'hiof Justice in thinking

that the judge of the Probate Court erred in granting letters of 
guardianship, under the circumstances, without issuing a citation 
to Patrick Kelly and the parties interested, and especially so 
inasmuch as it appeared by the petition presented to him by 
Father Varilly that Patrick Kelly had been appointed testa­
mentary guardian.

1 express no view as to what jurisdiction the Probate Court 
possesses under the statute to remove a testamentary guardian, 
or to supersede him by the appointment of a new guardian under 
proper procedure.

1 agree that the letters of guardianship to Father Varilly 
should be revoked, and that he should pay the costs of Patrick 
Kelly both here and in the court below.

Appeal allowed
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ADOLF v. ADOLF.

Saskatchewan Court of Apical, Haultain, C.J.S., Xcwiamis, and Latnont, JJ.A.
July 9, 1919.

lltSBAND AND WIFE ($ I H—45)—VsK OK W IFK's CROVF.RTY IIY HVSBAND FOR 
VSE OF HIMHELF AND FAMILY l'REKVMl'TION OF lilFT IIY WIFE.

When husband and wife urv living together and he uses her property
or the income therefrom, for the joint use of himself and family, she is
presumed to have made a gift of t he same to him.

Appeal by defendant from the trial judgment in an action 
in which the wife claimed, under an implied lease, a portion of the 
crop grown by the husband on land owned by the wife. Reversed.

IV. A. Doherty and L. T. McKim, for appellant ; A. If. Smith, 
for respondent.

Havltain, C.J.S., concurs with Newlands, J.A.
Newlands, J.A.:—This is an action between husband and 

wife. Plaintiff, the wife, sues her husband, claiming under an 
implied lease or for use and occupation, one-third of the crop 
grown on the south-east quarter of 5-21-10, West 2nd, for the 
year 1910.

Previous to Oct. 7, 1915, plaintiff had left defendant alleging 
acts of cruelty, and had liegun an action for alimony when defend­
ant came to her and agreed to give her the land in question and 
certain personal property if she would return and live with him. 
This was clone, and they lived together until Dec., 1917, when 
she left him again. Defendant fanned the quarter-section in 
1910 and 1917, using horses and implements l>elonging to the 
plaintiff, as well as his own. There was no understanding or 
written lease alxmt farming the land in question, and the trial 
judge found that there was no express agreement one way or the 
other.

The plaintiff returned to defendant's house in Jan., 1918, 
demanded and got certain of her chattels, and claimed the balance 
of the oats raised on her land which were still in defendant's 
possession. Some 2,000 bushels of oats had been raised on her 
land, and defendant had sold about 800, leaving some 1,200 bushels 
still unsold. Instead of giving her these oats, he paid her $600 
for them.

The trial judge held that, by this payment of $600, her husband 
was paying her rent for 1917, and therefore tenancy from year to
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year was raised by presumption, and he held the husband liable 
for rent for this land for the year 1916.

1 cannot agree with this conclusion of the trial judge.
When husband and wife are living together and he uses her 

property, or the income therefrom, for the joint use of himself and 
family, she is presumed to have made a gift of the same to him. 
Eversley on Domestic Relations, p. 412.

Now this is what happened in 1916. In 1917, the husband 
raised a crop of 2.000 bushels of oats on her property. Before she 
left him, he had used some 800 bushels from this crop. After 
leaving him the wife claimed what remained of the oats, some 
1,200 bushels, not as rent but as her property.

As a mat ter of fact, these oat s were her property ; they had 
been grown upon her land, without any agreement that the crop 
should belong to the husband, and they had not yet been sold. 
When the wife demanded the Imlance of her oats, lier husband 
wishing to retain them—bought them from her, paying her S'MR) 
for them ; that is, at the rate of 50c. per bushel. There was no 
mention of rent. The trial judge held that a fair rent would Ik* 
1/3 of the crop. The amount of oats the defendant bought from 
plaintiff was 3/5 of the crop, which is another reason for holding 
that the defendant did not pay this money to the plaintiff as rent. 
If it was not paid as rent, then no presumption such as the trial 
judge has found to have arisen could have arisen, and if them was 
no tenancy either actual or presumptive, then the husband is not 
liable for rent.

1 think the facts of this case, as proved at the trial, justify 
us in con ing to the conclusion that in 1916 the husband and wife 
lived together and the husband farmed the wife's land v ith his 
own, using the produce therefrom for the joint benefit of bin self 
and family, and cannot, therefore, Ik* asked to account for it. That 
during 1917 the same conditions continued until his wife again 
left him. That at that time the husband had in his possession 
1,200 bushels of oats raised on the wife’s land, which would be her 
projierty, and these he lxuight from her for $600. This mises 
no presumption as to the conditions they lived on previously, 
and does not make him liable for the crop from her land for the 
previous year which was used for the joint benefit of husband, 
wife and familv.
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The appeal should, therefore, lie allowed with costs and the 
judgment below reduced to $40.75 with costs on the district court <’. A.

1 .amont. J.A.:—The defendant and plaintiff an* husband and 
wife. Prior to Oct. 5, 1915, the defendant was the registered 
owner of the Hast half-5-21-10-W 2nd. and the parties hereto 
as man and wife resided upon and farmed the said lands. The 
buildings were all on the X K quarter. In Septemlwr, 1915, the 
plaintiff left the defendant, and brought an action against him for 
alimony. In October the defendant agreed to transfer to the 
plaintiff the S-K quarter of said land, together with certain 
animals and maeliinery and the plaintiff agreed to return and 
live with him again. These agreements were carried out, ami they 
lived together as before until Decenilier, 1917, when the plaintiff 
again left the defendant. In January, 1918, she returned to the 
farm for her goods and chattels, and while there claimed all the 
grain then on her quarter, amounting to "ante 1,200 bushels. 
The total crop grow n on her quarter in 1017 w as 2,000 husltels 
of oats. The defendant agreed that she could have the 1,200 
bushels of oats. Why she was allowed to have them does not 
appear. She claimed the oats 1 «cause they were grown upon her 
land, and he said he would give her StiOO for the oats, which he did. 
In March, 1918, she brought this action, claiming 1/3 of the crop 
grown upon her land in 1910 under un implied lease with her 
husband, or for use and occupation of her land.

The plaintiff admits that there was no lease entered into, 
or any agreement by which her husband was to pay rent either in 
1916 or 1917. She went back to live with him as his wife, and he 
went on fanning the land, us he had done for the preceding 13 
years. In cross-examination the plaintiff was asked if she would 
have asked for rent had there l«en no trouble and had they gone 
on living happily together. Her answer was, “Well, 1 do not 
know.” Before leaving him in December, 1917, she never asked 
her husband for rent for 19U» or for any share of the crop, nor did 
she ask unytliing for the use and occupation of her land for that 
year.

The trial judge in effect held that, apart from the payment of 
the $000 for the 1917 oats, there w as no evidence to support the 
claim of the plaintiff, but as the defendant had entered on the land
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after transfer to the plaintiff anti as he subsequently paid her $000, 
for what he terms her share of the 1917 crop, he thought a tenancy 
should lx> presumed.

If I were satisfied on the evidence that the $600 was paid to 
the plaintiff for her share of the 1917 crop on the basis that she 
was to get a portion of the crop as rent, or for use and occupation 
of her land, I would think the trial judge arrived at the correct 
conclusion. 1 have, however, difficulty in squaring that view 
with the admitted facts. It is admitted that the crop grown on 
the plaintiff's land in 1917 was 2.000 bushels, and the evidence 
establishes that a 1/3 share of the crop is a fair remuneration to 
the owner for the use and occupation of land. Had the defendant 
given her 1/3 of the 2,(XX) bushels, the inference that he was giving 
it as remuneration for use of her land would, to my mind, not 1* 
unreasonable. Instead, however, of claiming and getting a l/3 
share, she claimed all the oats then on the land, which amounted 
to 3/5 of the total crop. An independent witness, Aichele, 
who was present when the plaintiff claimed the oats, testified 
that she claimed them tweausc they were grown on her land, and 
the defendant in his examination for discovery—which was put 
in evidence—said: “I just gave her $000 for what oats was 
grown on her land.”

The proi>er inference to my mind to 1* drawn from the evidence 
is, that the $000 was paid not as rent or for use and occupation, 
but in the I >elicf, evidently held by both parties, that the plaintiff 
was entitled to whatever grain was grown upon her land. If 1 am 
correct in this conclusion, the payment, under the circumstances, 
is not sufficient to establish a tenancy. The well-established rule 
is, that where a husband receives the income-from his wife’s 
property and this is expended for their joint purjMJses and advan­
tages, the onus is on the wife to establish clearly and conclusively 
that he was to account to her for the income. This she has not 
done. Rice v. Rice (1900), 27 A.K. (Ont.) 121 ; Ellis v. Ellis (1913), 
12 D.L.R. 219, at p. 222.

The appeal in my opinion should lie allowed with costs, and the 
judgment below reduced to $40.75, with costs on the district court 
scale. Appeal allow<1.
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Re SUCCESSION DUTY ACT AND ESTATE OF SIR WILLIAM B. C.
VAN HORNE. -—

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, (iallihcr,
McPhiUips ana Eberts, JJ.A. July 16, 1919.

Taxes (§ V A—ISO)—Succession Duties Act, R.S.H.C., 1911, c. 217 
Property hoth inside and without the province—Succession
DUTIES PAYABLE.

Under the Succession Duties Act, R.8.B.C., 1911, e. 217, and amend­
ments thereto, where a deceased has property both inside and without 
the province and the property inside would otherwise be exempt from 
taxation, then for bringing such inside protierty within the ambit of 
taxation the outside property may be looked to, but the taxation shall 
only be on the actual value of such inside projicrty.

Appkal by the Minister of Finance from a judgment of Hunter, Statement. 
C.J.B.C., determining the duties to lie levied under the Succession 
Duties Act. Affirmed.

IV. D. Carter, K.C., for apiiellant; Charles Wilson, K.(\, for 
respondent.

Macdonald, C.J.A.:—The deceased was domiciled and died McdjTl(i' 
in the Province of Quebec. He licqucathed a large estate which 
included personalty in this province valued at 8300,000. The 
question to be decided is what duties should lie levied upon the 
said property in this province under and by virt ue; of the Succession 
Duties Act, R.S.B.C., 1911, e. 217, and amendments thereto.
The decision turns on the true; interpretation of s. 7 of the said 
Act as amended by s. 4 of the Ameneling Act, 1915, c. 58. The 
Deputy Minister of Finance has, 1 tliink, misconstrued the section, 
which reads as follows:—

7. When the net value of the pro|>erty of the deceased exceeds twenty- 
five thousand dollars and passes under a will, intestacy, or otherwise, cither 
in whole or in part to or for the use of the father, mother, husband, w ife, child, 
daughter-in-law or son-in-law of the deceased, all property situate within the 
province or so much thereof as so passes (as the case may be) shall be subject 
to duty as follows:—

(a) Not applicable.
(b) Where the net value exceeds one hundred thousand dollars, but does 

not exceed two hundred thousand dollars, at the rate of one dollar and fifty 
cents for every one hundred dollars of the first one hundred thousand dollars, 
and two dollars and fifty cents for every one hundred dollars above the one 
hundred thousand dollars.

(c) Where the net value exceeds two hundred thousand dollars, at the 
rate of one dollar and fifty cents for every one hundred dollars of the fin-t one 
hundred thousand dollars, two dollars and fifty cents for every one hundred 
dollars of the second one hundred thousand dollars, and five dollars for every 
one hundred dollars above the two hundred thousand dollars.

The phrase “net value” in the first line thereof may be assumed 
to refer to the net value of the whole estate wherever situate (see
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definition in s. 2), but “net value” iis used in sa. (b) and (c) which 
are applicable to this ease, refers to the estate situate within the 
province. It is “all jirojierty within the province” which “shall 
lie subject to duty as follows.”

The ajijieal should therefore Ik* dismissed.
Martin, J.A. (dissenting), would allow the ap)>eal.
(ÎALL1HER, J.A.}—It is not the purpose of the Succession 

Duties Act of British Columbia to impose taxation on property 
situate without the province.

We have in the case Indore us 11300,000, approximately of 
property in the province liable to taxation.

Sujijiosing there was no property outside the province this 
would Ik* taxed as Mr. Wilson indicates.

All this property is taxable, and to adopt the method pursued 
by the (lovemment brings ataiut the result that a higher tax is 
imposed on this particular property by reason of the fact that the 
deceased also held property outside the province at the time of 
his decease.

It. is true the rate imposed on each $100,000 of property is the 
■an e. vis: 112, 2}2 and 5%, but the «‘suit is that by applying the 
proportional system to both inside and outside property, the value 
of the inside property is enhanced so as to produce a revenue 
several thousand dollars in excess of what the tax would I to if 
applied directly to the inside property.

1 do not think the object or effect of the Act was to bring 
about either of these conditions.

1 think the more reasonable construction is that where the 
deceased has property both inside and without the province, 
and the property inside would otherwise In* exempt from taxation, 
then for bringing such inside projierty within the ambit of taxation 
the outside projierty may lie looked to, but the taxation shall 
only lie on the actual value of such inside projierty.

I would dismiss the ajijieal.
MvViiilliph. J.A. (dissenting):--This ajijieal involves the 

consideration of a very inijxirtant point. It may lie shortly 
stated to lie, that wlierc admittedly there is jirojierty the situ* of 
which is in the province the rate may lie imjxised, as fixed by the 
Succession Duty Act (r. 217, 2 (ïeo. V. Bill, s. 2, "aggregate 
value,”“net value,” s. 7 and Succession Duty Amendment Act.
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ô (ieo. V., h. 4, R.C.), taking into considération the “aggn‘gate 
value” and “net value” as defined in h. 2 of e. 217 the interpre­
tation section of the Act.

The tlefinitions as contained in the Act read as follows:—
“Aggregate value” means the value of the projicrty liefore the debts, 

incumbrance*, or oilier allowances authorised by this Act are deducted there­
from, ami shall include property situate without llie province as well as 
pm|ierty situate within the province;

“Net value” means the value of the property, I Kith within and without 
the |>rovince, after the debts, incumbrances, or other allowances or exemptions 
authorised by this Act are deducted therefrom.

Tin* instate of the deceased is shewn to conte within suli-s. (e) 
of s. 7, of the principal Act as an.ended by the Succession Duty 
Act An emlmcnt Act, 11115, and the amount of duty has lieen 
fixed by the Minister of Finance taking into consideration the 
property of the deceased without the province, but the taxation 
is imposed only upon property within the province, /.#•., the 
property outside the province is only looked at to determine the 
aggregate value and net value which must lie determined in 
pursuing and complying with tlie provisions of the provincial 
enactment. The point of law to determine is can this In* said to 
lie ultra vims legislation? There has :ts yet, so far as my research 
has gone, lieen no express decision. In lit Henfrew ( I HUH). 211 
O R. 505, Mr. Justice Street, ,.t p. "sill, said:—

There is no doubt that it was within the powers of our legislature to have 
ciuicted that the property of a deceased person situate outside the province 
should lie considered in arriving at this aggregate value, and it may also lie 
conceded that the language of the sections relied on by the appellant taken 
in its ordinary sense is sufficiently wide to include such projierty,

Ihit in the result the decision was that the then statute law 
of Ontario was held to lie ineffective. Following this decision, 
legislation was enacted in Ontario to meet the |siint, that was An 
Act Respecting Succession Duties (02 Viet. c. 11), passed in 18119, 
*. 12 reading as follows:—

12. In determining for the pur|Mises of sub-ss. 3 to 6 of s. 4 of the Succes­
sion Duty Act the aggregate value of the projierty of any person dying after 
this section takes effect, the value of his property situate outside of this 
province shall be included as well as the value of the property situate within 
this province.

Since this enactment, it would not apjiear that the question 
has been further agitated, save passing reference to it in some
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cases, notably by (iarrow, J.A., in Att'y-Ueril for Ontario v. HW- 
ruff (1907), 15 O.L.R. 416, at p. 432:—

Sulms. 3, 4, 5, 6, 7 of 8. 4 have to do with the aggregate value (which, 
Succession by 62 Viet. c. 0, s. 12, is to include the value of property situate within and 
Duty Act without Ontario) rates, and further exemptions not now in question.
Kktatk or All.! at:

Sin Such property would by force of the rule be, primâ facie at least, included
Wii.ijam in the very wide definition of "property” contained in s. 2, even without the

Van Horne. ^ 0f the amendment to s. 4 (1) (a). But with the aid of that amendment, 
McPhïïujpü, j.a. the rule and the statute agreeing, the case for the Crown becomes as plain 

as it appeared to be in AU'y-Gen'l v. Neuman (1899), 31 O.R. 340, apart, of 
course, from the circumstances of the settlements, with which 1 will deal 
presently. That is to say, if the testator had owned at liis decease the prop­
erty covered by the settlements, it would have clearly fallen within the express 
words of the statute as amended, and have been liable to the duty, and the 
question of actual situs would have been of no importance.

Woodruff v. Att'n-Oni'l went on appeal to the Privy Council, 
sec [1908] A.C. 508, and the jrnlgn cut of the Privy ( 'ouncil reversed 
the judgment of the Court of Appeal for Ontario, but as I read the 
judgment, in no way passed upon or decided the question we here 
have to determine. The neat question for decision is, whether 
or not the British Columbia Succession Duty Act is within or 
without the powers of the British Columbia Legislature in so 
far as the scale of taxation is arrived at, taking into consideration 
in the aggregate value and net value property without the province? 
There is no attempt whatever to tax property without the province; 
that which is taxed is admittedly within the province. In effect 
a statutory rule or scale has lieen laid down to arrive at what is 
the aggregate value or net value, and can it lie said to Ik- ultra 
rire* legislation? In my opinion it cannot, the resultant effect of 
intra vires legislation is not for the court unless satisfied that the 
legislature has gone outside its constitutional province. 
licyond the powers conferred u]K>n it by the B.N.A. Act, and as 
to that in my opinion the challenged legislation is effective and the 
succession duty as claimed is payable. I have given very anxious 
consideration to the judgment of the Chief Justice of British 
Columbia (Hunter, C.J.B.C.), from which judgment this apjeal 
is taken ami with great respect to the Chief Justice I am entirely 
unable to accept the view at which he arrived.

In my opinion therefore the api>cul should lie allowed.
Ebwte, jjl Kbertb, J.A., would dismiss the appeal.

Appeal dismissal.
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TÎ1L KING v. ALAMAZOFF. MAN.
Manitoba King'» Bench, Malker», C.J.K.H. August II, 1919. ^ p#

Amknh (6 I—3)—Dktained IN Cl study FOR DKI-ORTATlON IMMIGRATION 
Act—JURISDICTION OK COURT to ADMIT To HAIL.

A court not seized of the inquiry has no inherent jurisdiction to admit
to bail an alien detained in custody under the Immigration Art (MO
1'xlw. Vll. v. 27 (Doni.) for the purpose of In-ing deported.

|8ec also hr Jt u Jang Hoir, post 538. |

Application on a writ of halva* corpus to admit to hail an Statement 
alien held in custody under the In n ignition Act for the purpose of 
lieing deported.

Marcus Hyman, for appellant : F. M. Hurbidgt, K.C., for 
respondent.

Mathers, CJ.K.lt.:—This is an application by Solomon Pearl M»thwe. 
Alamaeoff, a non-naturalized Russian subject who came to 
Canada in 1913, for bail ] lending an inquiry under the Immigra­
tion Act, 9-10 Kdw. VII. c. 27 (Dom.), with a view to his deporta­
tion. He is at present detained at the Winnipeg Immigration 
Station by order of the Minister of Immigration upon a complaint 
that he, with others, by word or act created or attempted to 
create a riot or public disorder in Canada and did without lawful 
authority assume powers of government in the City of Winnipeg.
The purpose of his detention is that an examination and investiga­
tion into the facts alleged in the complaint may lie made by a 
Board of Inquiry. The authority for the proceedings taken is 
to lie found in ss. 41 and 42 of the Act. Sub-s. 2 of the latter 
section provides that if the Hoard of Inquiry is satisfied that the 
subject of the inquiry tickings to any of the prohibited or undesir­
able classes mentioned in ss. 40 and 41 such person shall lie deported 
forthwith as provided in s. 33 of the Act, subject to a right of 
appeal to the Minister.

Alamaeoff was taken into custody on June 17 last. On July 
16 a Board of Inquiry commenced an investigation into the facts 
alleged in the complaint against him, which investigation is still 
pending. S. 33. sub-s. 11, of the Act enacts that:

11. Pending the final disposition of the case of any person detained or 
taken into custody for any cause under this Act he may l>c released under a 
bond, which bond may lie in the Form F in the schedule to this Act, with 
security approved by the officer in charge, or may lie released upon deposit 
of money with the officer in charge in lieu of a I Kind, and to an amount approved 
by such officer; upon condition that such person shall appear lieforc a Hoard 
of Inquiry or officer acting ns such at any port of entry named by the officer
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in charge, and at such time as shall be named, for examination in regard to 
the cause or complaint on account of which he has been detained or taken 
into custody.

The Board of Inquiry and the* officer in charge have both refused 
ujxm application to admit the applicant to bail under this sub­
section or to approve of the amount of the security required.

On July 29, I granted, upon Alamazoff’s petition, a writ of 
haltca* corf ms to bring him lief ore a judge of this court, in order 
that he might make an application for bail here. Accordingly lie 
was produced liefore me in (’handlers on the 5th instant when the 
present application was made by counsel on his lielmlf and opposed 
by counsel representing the Minister.

The application is based both on the Commun Law and on 
s. 3 of the lfalieas Corpus Act, 31 ('has. II. e. 2.

That Act only applies where the person seeking its aid “shall 
Ik* committed for any crime (unless for treason or felony) in 
vacation tin e and out of term.” Counsel for the applicant 
argued that these deportation proceedings are criminal in their 
essence liera use there* is first a charge then an order for arrest 
followed, if found guilty, by a sentence of deportation. I have 
found no English or Canadian authority on the point, but a con­
sideration eif tin* purpewe* of the Iminigratiem Act convinces me 
that proceedings for the exportation of an undesirable alien are 
in no sense criminal proceeelings and that a person arre*stcd and 
eletnined for such purpeise is ne it. “committed for any crime’* 
within the meaning of the Halieas Corpus Act. The object and 
purpose of the prexwdings is not tei punish feir an offence against 
the law eif Canada. It is to ascertain whether or ne it the* con­
ditions upon which the alien was permitted to enter and reside 
in Canada have lieetn eomplieel with by him or whether they have 
lieen broken.

The Parliament, of Canada, ae*ting well within its right, has 
prescrit k*<1 the conditions upon which an alien may enter or lie 
permitted tei remain in Canada. In Att'y4ien'l for Canada v. 
Cain, 11906] AX’.542.at 546, Ixirel Atkinson, delivering the judg­
ment of the Privy Council, quotcel with approval the following 
passage* freim Vattel’s Law of Nations:—

One of the rights possessed by the supreme power in every State w the 
right to refuse to permit an alien to enter that State, to annex what condition* 
it pleases to the permission to enter it, and to expel or deport from the State,
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at pleasure, even a friendly alien, esixx'ially if it considéra his presence in tlie 
State opposed to its peace, order, and good government, or to its social or 
material interests.

The proceedings under the Act are merely a mean* provided 
for ascertaining whether or not Alamaeoff as alleged has failed to 
comply with the conditions upon the olteervancc of which alone 
lie is entitled to remain in Canada. That such proceedings are 
not criminal in their essence has lx*en decided by so high an 
authority as the Supreme Court of the United States. In pro­
ceedings to deport a Chinese subject pursuant to the Chinese 
Exclusion Act . the jxiint arose as to whet tier or not such proceed­
ings wen* criminal and in Fong Yue Tina v. Vnited Stales, IIP 
V.8. 730, Cray, J.. said that such a proceeding:—
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is in no proper sense a 1 rial anil sentence for a crime or offence. It is simply 
the ascertainment by appropriate anil lawful means of the fact whether the 
conditions exist upon which Congress has enacted that an alien of this class 
may remain within the country. The order of dc|>ortation is not a punish­
ment for a crime. It is not a banishment in the same sense in which the word 
is often applied to t lie expulsion of a citiien from his country by way of punish­
ment. It is but a method of forcing the return to his own country of an alien 
who has not complied with the conditions upon the |>crfnrinancc of wliich the 
(îovernment of the nation, acting within its constitutional authority and 
fhrough the proper departments, has determined that his continuing to reside 
liere shall ilepend.

This language was subsequently approved hy the same court 
in 11'ong H ing v. I'nited States, 103 V.S. 228. at 230, and in Chin 
Woh v. Cnlu'ftt, 187 Fed. 592. The same has I wen held with 
respect to deportation proceeding* under the V.S. Immigration 
Act, 1907, upon which our Act was largely modelled: Sere v. 
Berkshire, 185 Fed. 907 (1911). This statement of the law is, 
to my mind, quite as applicable to deportation proceedings under 
the Canadian Act as it was held to lx; to the United States Act.

It is quite apparent that the applicant cannot have recourse 
tp the Halieas Corpus Act for the purjxise of obtaining his release 
on bail lx*cause that Act applies only to the case of a person 
committed for a crime and does not apply to the proceedings 
taken against him, and there is no other statute, which empowers 
this court to grant bail in his case.

If there is any right to Imil it must lx* sought elsewhere. Sub-s. 
11, above quoted, may lx* passed oxer because it confers power 
only upon the immigration officer in charge.
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If a judge of this court has any power to admit to bail in such 
a case it must lie localise such a power has lieen derived from the 

Th7k,n« common law.
Aiamaeofp 8uPIM)r* the contention that there is jurisdiction at

----- common law to admit the applicant to hail, The Queen v. Spilabury.
c?kb* [1898] 2 Q.H. 615, was relied upon. The applicant has l*i»u 

committed to prison to await his return or trial for a crime to 
another part of the British Dominions umler the Fugitive Offenders 
Act, 1881. He applied to lx* admitted to hail while awaiting his 
return. It was contended that the Act gave no power to admit 
to hail, hut the court in that case said: “This court has inde­
pendently of statute by the common law jurisdiction to admit to 
bail.” Then follows a passage from C'bitty's Criminal Law in 
which it is said the law is well stated. This passage plainly refers 
to the common law powers of the court to admit to Imil persons 
in custody upon a criminal charge.

That the Spilabury decision was not intended as a declaration 
of the law applicable to all cases is shewn by the statement of 
Wright, J., that it is not to he taken as a precedent in a case 
under the Kxtradition Act. In Wright v. Henkel, 190 V.S., the 
Spilslrury case was relied upon as showing the right at common 
law to grant hail in an extradition case. Bail had been refused in 
the court lielow, and in that conclusion the Supreme Court <•«in­
curred. With resect to the power of the court apart from statute 
to grant hail in such a cast1 it merely made the cautious observa- 
vation that:—

We are unwilling to hold that the circuit courts possess no power in res|ie<t of 

admitting to bail other than as specifically vested by statute or that . . 
these courts may not in any case, and whatever the special circumstances, 
extend that relief.

In applications under both the Fugitive Offenders Act, 1881, 
and the Extradition Act the party is charged with a crime, nut 
of course a crime against the law of the jurisdiction where the 
procoe<lings arc Ixnng taken, hut against the law of the demanding 
state. It must appear that the acts alleged would constitute 
the crime charged within the local jurwliction if committed tliere, 
and the object of the proceedings is that he he sent hack to stand 
his trial lieforc the tribunals of the demanding state. The whole 
proceeding is essentially criminal and the accused while under 
detention is in custody ui>on a criminal charge.
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I have been referred to no English or Canadian authority 
nor have I found any which says that the court has inherent 
jurisdiction to grunt bail on habeas corpus in a non-criminal 
proceeding such as this is. The question has, however, licen 
before the United States courts in analogous deportation pro­
ceedings under the Chinese Exclusion Act, and the United States 
Immigration Act, 1907. Entier these Acts the deportee has a 
right to apiKNtl to the Eederal District Court against tin; deporta­
tion order, und in a nuinlter of cast's it has l>ccn held that the 
court to which such an apjieul is made has inherent power to 
admit to bail as incident to its jurisdiction to hear and determine 
the right to make the order. Wentfield v. /langes, 222 Fed. 745. 
In lie Ah Tai (1903), 125 Fed. 795, it was so held but the court 
at the same time expressly disclaimed power to admit to hail 
on habeas corpus proceedings. In Chin 11 ah v. Colwell, 187 Fed. 
592, the circuit court of api>eal for Oregon held that the {lower 
did not exist even in that case, and that the court had no inherent 
juris< fiction to admit to bail.

The com-cnsus of judicial opinion in the United States is that 
a court not seized of the inquiry has no inherent jurisdiction to 
admit to bail an alien detained in custody under either of the 
above mentioned Acts for the purposes of deportation proceedings. 
Ah May, 21 Fed. 808, Ah Tai, supra; Chin H'ah v. Colwell, supra; 
United Slates, ex rel. Ng Hen v. Sisson ( 1914), 220 Fed. 538.

As against tills view of the law' 1 have discovered only one 
decision, that of a single judge in Lum Pay, 128 Fed. 974, and the 
dissenting judgment in Ah May, supra.

The Act has provided for bail living granted pending the 
inquiry by the immigration officer. It. has not expressly con­
ferred any jurisdiction in that respect upon this court, and in my 
o{>iiiion tliere is no inliercnt power in this court to interfere.

But even if I had the power 1 should refuse to exercise it in 
the applicant's favour. Bail has been refused by the officer in 
charge and no case has been made for overruling the discretion 
he has exercised. The applicant is alleged to have liecn guilty 
of a very serious offence against the peace, order and good govern­
ment of Canada. The offence alleged against him is one that is 
carried on in secret and if at liberty there can lie no assurance 
that lie would not continue to abuse the privilege of residence

Ai.amaeqpt.

Mat her-,
CJ.K.H.

i

if
;



538 Dominion Law Reports. [47 D.L.R.

*2^* here. The liberty of the individual must at all times lie sul>-
K. B. ordinuted to the safety of the state. His somewhat truculent

Xmk Kino attitude while lief ore the board and his refusal to answer relevant
r questions put to him even when assured that his answers would

Ammazokk. 1 .
----- not lie used against him in any other proceedings does not impress

r jj?b! me favourably. For these reasons 1 would, even if 1 had tIn­
discretion, refuse to admit the applicant to bail.

The writ of haltras corpus will lie quashed.

B. C. Re JEU JANG HOW.

C. A. Hritixli Culumbia Court of Appeal, Mtudomdd, C.J.A., and Martin, Cull dur
and McChulijm, JJ.A. July t, 1919.

Aliens (jj I—3)—Admission to Canada vndkh Dominion Act—Dei'okta-

A |N>rson having gained admission to Canada under the provisions i.f 
the Chinese Immigration Art (R.H.C. 19011, r. 9Ô), ran he de|sirte<|. if it 
all, only under s. 7B of the same Act, as enacted by (1917) 7 A S (ieo. \

|Sin* also Thi Kmy v. Alamazoff, aide, 533. |

Statement. Appkal by defendant from a judgment of Murphy, J., refusing 
to direct that a writ of habeas corpus should issue and that an alien 
should 1st accorded his lilierty and freed from an order for deporta­
tion issued by the Board of Inquiry under the Immigration Art 
(IU\, 9 & 10 Edw. VII., c. 27. 1010). Reversed.

Alfred Hull, for appellant.
H. L. Reid, K.(\, for respondent.

“cja1*1, Macdonald, CJ.A.: The appellant was admitted to Canada
pursuant to the provisions of the Chinese Immigration Art. 
R.S.(\, 1906, e. 05, as appears bv the statement and declaration 
for registration, tinted Feb. 10, 1010, anti the receipt for head tax 
bearing the same date. Some weeks later lie was arrested anti 
brought Indore a Btmrtl of Inquiry anti by them ordered to k 
deported. An appeal was taken to the Minister of the Interior and 
dismissed. The appellant then moved for a writ of hahtas corpus 
which was refused: whereupon he took this apj)cal.

One of the grounds of npiieal is that there was no evidence 
before the board upon which appellant could lie deported, and it 
was argued that in the total alwenee of evidence that the appellant 
was illegally in Canada the Ixmrd had no jurisdiction to entertain 
proceedings for his deputation, and that therefore the court could
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interfere notwithstanding the provisions of s. 23 of the Immigration 
Act, 0-10 Edw. VII., 1010. e. 27, (Dom.), which purports to take 
sway the jurisdiction of the court to review, quash, reverse, 
restrain or otherwise interfere with the decision of the I ward or of 
the minister.

But there is another ground upon which I should prefer to rest 
my decision in this case. 1 think it right. however, to say that in 
mv opinion no court of justice could, on the evidence adduced 
liefore the l>oard, have made the order which the Board of Inquiry 
constrained itself to make. The ground upon which I prefer to 
rest my decision is lmsed u|xm the following considerations: 
The appellant having gained admission to Canada under the 
provisions of the Chinese Immigration Act can Ik* deported, if at 
all, only under its provisions. The Act provides clear and explicit 
procedure for deporting a person of Chinese origin who may lie 
unlawfully in Canada. That procedure is quite different to that 
invoked in this case, founded as the latter is on the provisions of 
the Immigration Act, which by s. 79 is only to apply to Chinese 
immigration when not repugnant to the provisions of the Chinese 
Immigration Act.

The Immigration Act confers upon a Board of Inquiry jx.v.cr to 
deport, while the Chinese Immigration Act bv s. 7B. as enacted 
by c. 7 of 7-8 (loo. V. (1917), provides that :

Whenever any offiver appointed under thi« Act or under the Immigration 
Act has reason to believe that any (terson of Chinese origin is illegally in 
Canada he may, without a warrant, apprehend such person, and if such 
person is unable to prove to the satisfaction of the ofln-er that he has lieen 
properly admitted into, and is legally in Canada, the officer may detain such 
person in custody and charge him liefore a magistrate with being illegally 
in Canada, which charge shall lie brought summarily liefore the magistrate 
and the burden of proof of such person's right to Ik* in Canada shall rest 
u|s>n such person, and if the magistrate decides that he is illegally in Canada, 
such iM-rson shall lie deported at his own expense, if able to pay, and if not, 
at the ex|K*nse of His Majesty.

The submission of counsel for the immigration authorities was 
that either remedy was o|H*n to them, but there is nothing in 
either Act to entitle me to say that the remedies are alternative. 
On the contrary, the Immigration Act is to Ik* applied only when 
not repugnant to the provisions of the Chinese Immigration Act. 
No doubt parliament could have made it optional with the immigra­
tion authorities to take proceedings under one or the other Act,
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hut it I ms not done so in express ternis, and I think the repugnanc y 
via use of the Immigration Act disentitles me to imply an option 
was given to the immigration authorities to proceed under tin- 
other as they might see ht.

Mr. Reid, counsel for the immigration authorities, referred us 
to a decision of the Supreme Court of the United States, reversing 
the judgment of the Circuit ( burt of Appeals of New York. The 
cases are very similar in their facts, ami our statutes and those in 
question here an* in general much alike. The decision in that caw, 
however, appears to me to have lieen affected in no small degree la­
the history of the United States legislation ami the rulings of the 
Executive tlicit;under. That case affords no satisfactory guide to 
a conclusion based on legislation having a different history and 
differing also in tenus and sequence of dates. Said s. 7B is the last 
word in our legislation on the subject, and is all inclusive in its 
language, and any other mode of procedure in dealing with Chinese 
|ieraons unlawfully in Canada must necessarily 1 think l*; held to 
lie repugnant to that section. Once a Chinese (icraon is admitted 
into Canada, i.e., passed and allowed to enter, any question after­
wards raised as to whether or not he is illegally hen* must lie 
decided pursuant to s. 7B.

The apixml should lie allowed ami the writ should he directed 
to lie issued. *

Martin, J.A., would allow the appeal.
(ialliiikh, J.A. (dissenting):—1 am in agreement with the 

conclusions reached hv Murphy, J., and would dismiss the appeal.
McPhilliph, J.A.:—This is an appeal from Murphy, J., who 

refused to direct that a writ of habca* corfru* should issue and that 
Jeu Jang How should lie accorded his liliertv and freed from the 
order for deportation issued by the Board of Inquiry under the 
Immigration Act (V & 10 Kdw. VII.* c. 27, 1910). In justice to 
the judge it must lie stated that the appeal was argued upon the 
basis that the ( hinaman was granted a certificate under s. 8 of the 
Chinese Immigration Act (3 Kdw. VII. e. 8)—see R.8.C.,c. 95, 
s. 11—and that he was allowed to enter and given the certificate 
uixin the representation that he was a student. The judge seems 
to have been under the impression that this was not the ease. It 
is to be remarked however with great respect to the judge that t here 
exists no requirement in s. 8 (3 Kdw. VII. c. 8) for the status of the

*
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immigrant living set forth. It is to In* further olwvrved that tin 
claim may lie matin as was matin in the present. ease that Jnu Jang 
I low was a stutlnnt ant l later a refund could Ik- applied for viz., 
within eighteen months of arrival in Canada. Set- s. 7 (3 VMw. VII. 
v. 8). The certificate once gvantetl under s. 8 (3 Kdw. VII. e. 8 
confers status and in my opinion may only Ik* contested in the 
manner set forth in s. 8. It was strongly urged at this Bar that 
s. 79 of the hum ignition Act had the effect of applying all the 
provisions tif that Act and would, empower the Hoard of Inquiry 
sitting under that Act to make the deportation order It is to U- 
noted, however, that that section reads as follows:

79. All provisions of tliis Act not repugnant to the provisions of the 
Chinese Immigration Act shall apply as well to persons of Chinese origin as 
to other persons.

That the Board of Inquiry should Ik- enabled to make an on lei 
of deportation notwithstanding the existence of the certificate 
granting status to the immigrant under the provisions of the 
Chinese Immigration Act at once indicates repugnancy. That 
certificate is primâ fade evidence that the jierson presenting it has 
complied with the requirements of the Chinese Immigration Act 
and the forum of contestation is defined, namely, in a summary 
manner liefore any judge of a siqx-rior court is. 8, 3 Kdw. VII. e. 8). 
It is clear that once the inui igrant is permitted to land upon a 
representation then made and a certificate, issues that certificate 
can only be displaced in the exercise of the ilowers conferred u|ton a 
judge of a superior court; it cannot he rendered nugatory by a 
Hoard of Inquiry acting as it may “upon any evidence considered 
credible or trustworthy " luces, 1(> of c. 27, ti-10 Kdw. VII., 1010 
the Immigration Act).

In my opinion the Board of Inquiry was without jurisdiction 
in the present case (also h«h* Rh \. Fong Stum tlOlV), 45 D.L.R. 
78, 31 Can. Cr. Cas. 78).

In my opinion the judgment ap]icalcd from should lie reversed 
and the apiieal allowed. Apical allowed.

Hr.
Row '

Mei’lnllip*. J A

37 47 O f . m.

t



542 Dominion I.aw Re poem [47 D.L.R.

SANK. 

C V

Statement.

Haultain, C.J.S.

THE KING v. MEYERS.
Siiskatehrwan Court of Appeal, Haultain, C.J.S., Neuiandu, I .amont ail 

Klwood, JJ.A. July 9. 1919.

Criminal law Il B—49) -Acci'hed committed to «aol—Removed to 
police cells—Election before district ji dok—Consent to hk 
tried by him—Trial—Jviusdiction ok covrt.

An accused who. at the preliminary hearing on an indictable offence, 
has been ordered to lie committed to gaol for trial and lias been removed 
to li e police cells preparatory to being taken to the gaol, which is situated 
in another district, is “committed to gaol” and may In* brought bef n 
the district judge of the district where the offence was committed for 
election, and having voluntarily ap|teared before such judge and with 
his own consent and the consent of the Crown prosecutor having hem 
triisI by such district judge, on a charge within the jurisdiction of l1 >• 
court, such court has jurisdiction to try the accused.

It is not necessary that the accused be actually transferred to the gaol 
or that the election Ik* made before the district judge where such gaol 
situated.

|Giroux x. The King (1917;, 39 D.I..R. UK); 29 Can. Crim. Cas. 2ôs, 
followed.]

Cask stated for the opinion of the court as to the validity of 
an election for trial under certain circumstances and as to the 
jurisdiction of the district court.

P. E. Mackenzie, K.C., for the Crown; C. A. Irvine, for the 
prisoner.

The judgment of the court was delivered by 
Haultain, C.J.S.:—The following case is stated for the opinion 

of the court by the judge of the district court for the judicial 
district of Saskatoon.

The prisoner was extradited from the United States, received into custody 
of the police at Saskatoon, and charged before the police magistrate on May 
28, 1919, for receiving stolen goods contrary to s. 399 of the Criminal Code.

On the preliminary hearing he was committed for trial; the warrant of 
commitment is not before me, but it is conceded by counsel for the Crown 
that the accused w as committed to jail at Prince Albert to await his trial.

On May 31 he appeared before me with his counsel and elected for a 
speedy trial, which w as fixed for June 5, when the case was heard.

On June 7 I found the prisoner guilty of the offence as charged.
On June 9 counsel took objection to the jurisdiction. It is contended 

that the prisoner, having been committed to the jail at Prince Albert, the 
election for trial should have been made before the judge at Prince All>ert, 
that being the place where the jail is situated; that the election being void, 
the trial is also void; and in substance, that the provisions for holding speedy 
trials being purely statutory, there can be no waiver that can confer juris­
diction.

Point 2.
The facts as I find them w'ere as follows:—
The accused, Lillian Laird, and one Haines were together in her room 

at a rooming-house. The witness Laird had made an appointment with a
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man named Marchildon tn go to hia bedroom that niitlil, inraiunably for NASk.
improper purixtses. Un this occasion Haines suggested, in the presence of ^^
the accused and Lillian Laird, t hat he would put up a frame-up on Marehildon, 
to which the accused consented, but no details were arranged, and the accused The Kim. 
left immediately for the purpose of obtaining some liquor. T

Lillian Laird went us arranged to Murchildon's room in the same building, KHs‘
and a little later Haines, in company with a policeman, proceeded there, Haultain.c.J.8. 
where, under the guise of being either |x»lice or detective officers, Haines stole 
from Marehildon his watch, overcoat, and some $45 in cash, returning sub­
sequently to Lillian Laird’s room. Meyers, the accused, took no part in this 
theft, but returned a few moments later to Lillian Laird's room, when Haines 
suggested that they should split the money. This was agreed to, and after 
payment to the policeman of $15 the balance was divided between them; 
and it was arranged that Haines should keep the overcoat and Meyers should 
take the watch.

These articles were subsequently found a few days later in his possession 
by Detective Laver.

At the close of the Crown’s case, it was objected on his behalf that the 
evidence disclosed that the accused was guilty of stealing the articles, and 
could not be convicted of receiving them knowing them to have been stolen.

I found the accused an accessory before the act, but also guilty of the 
charge as laid.

The third point raised by the defence was that there was evidence to the 
effect that the prisoner stated these goods had been left with him by Haines; 
that this was a reasonable explanation; and that the burden of proof was then 
cast on the Crown to shew that it was not such.

The actual evidence on my notes shew a statement by Detective Laver 
in which he said that he was not sure but he thought that in the conversation 
he hail with the accused when he got the goods the accused told him that 
Haines had left them with him.

At the request of the accused’s counsel, 1 now desire the opinion of the 
court whether in the circumstances there was jurisdiction to try the accused.

Secondly, whether on the evidence above stated the prisoner can lie 
lawfully convicted of receiving the goods knowing them to have been stolen.

And thirdly, whether I should have accepted the evidence of Laver as to 
what the accused told him as a reasonable explanation of the jiossession of the 
articles by the accused.

In the meanwhile I have remanded the prisoner to the sittings of the 
next district court pending the decision of the court.

Son e further facts relating to this case were stated to us during 
the hearing of the appeal, and were admitted by both counsel.

It appears that after the accused was committed for trial by 
the magistrate at Saskatoon he was removed to the ] Mil ice cells 
in Saskatoon preparatory to lieing taken to the gaol at Prince 
Albert. W hile still in the cells at Saskatoon the accused, through 
his counsel, applied to the district court judge at Saskatoon to 
he brought before him for election in order to avoid delay, which 
would l)c occasioned by his lieing sent to the gaol at Prince Allicrt
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and then being brought back for trial at Saskatoon, the judicial 
headquarters for the district in which the; alleged offence was 
committed. This application was granted, and the accused was 
brought lieforc the district court judge and elected for a speedy 
trial. A date for the trial was then fixed, and the trial was held 
accordingly.

The accused voluntarily appeared Indore the district court 
judge, and with his own consent and with the consent of the ( Town 
prosecutor was tried by that judge on a charge within the juris­
diction of the court. On these facta, and on the authority <>! 
(Uroux v. The King (1917), 39 D.L.R. 190, 29 Can. Cr. (’as. 258, 
50 Can. 8.C.R. 03,1 would answer the first question in the nftirn - 
ativc.

On behalf of the accused it was argued that until lie was 
actually in gaol at Prince Albert he was not “committed to gaol." 
and consequently there was no foundation for an election. Hut 
the cases of Reg. v. Laurence, 1 Can. Cr. Cases 295, 299: Mullins 
v. Surrey (1882). 7 App. Cas. 1; Men's v. The Queen (18821. 8 
App. Cas. 339, and (Uroux v. The King, supra, seen* to me to 
entirely meet that objection. The case of Rex v. Tetreault ( 1909 . 
17 ( an. Cr. (’as. 259, cited by counsel for the accused, only decided 
that an election before a prosecuting officer without instructions 
from a non-resident judge was a nullity.

As to the second question :—
The facts, in my opinion, support a verdict of guilty of receiving, 

and I would therefore answer the second question in the affirm­
ative.

As to the third quest ion :—
The evidence as stated by the trial judge shews that the 

accused knew that the goods received by him from Haines were 
stolen, anti the alleged explanation—even if more positively sworn 
to by Detective Laver—could not therefore l>e considered a 
reasonable explanation, that is, an explanation reasonably estab­
lishing an innocent possession of the goods bv the accused. In 
any event the trial judge, after hearing the alleged explanation, 
found the accused guilty on the whole of the evidence.

The question is, therefore, answered in the negative.
The conviction is, therefore, affirmed.
(The conviction in The King v. Kluck, was affirmed for the same reasons 

as given in the above case.)
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UPSEY v. ROYAL BANK.
Alberta Supreme Court, Harvey, C.J. July 9, 1919.

AI.TA.

S. (’.
Chattel mortuaue (6 VI—55)—Power to hi e—Order permitting hale 

NECESSARY—Sale withovt order illeoai- Liability OF AO ENT 
AND BAILIFF ENFORCING WARRANT DlTY OF PRINCIPAL TO 
OBTAIN ORDER.

A mortgagee has no jHiwer to sell and receiver the amount due under 
a chattel mortgage until an order is obtained from the judge |iermitting 
tlie sale (Alta. Stats. 1914, e I. s. 4). and a sale without such order is 
illegal although the warrant itself purports to give such authority. The 
sheriff to whom the warrant is directed acts as agent of the mortgagee 
and stands in no better position. The bailiff to whom he endorses the 
distress warrant cannot be said to exceed his authority in selling if the 
warrant expressly authorises the sale. !i is the duty of his principals 
to obtain the order, and if they have not done so they should not direct 
more than a seizure.

Where a sale of mortgaged chattels has been illegally made in that the 
order of a judge has not been obtained as required by Alta. Stats. 1914, 
c. 4. s. 4, by the mortgagee, such mortgagw cannot set up his disregard 
of the law as an answer to an action at the suit of an innocent purchaser.

Action by :i purchaser of goods purporting to lie sold under a Statement, 
distress warrant, for an injunction to restrain a proposed second 
sale and for a declaration that a re-seizure of the goods was illegal 
and for damages.

A. U. (i. Bury, for plaintiff; //. II. Milner, for Royal Rank;
IT.,/. A. Mustard, for sheriff.

Harvey, C.J.:—On January 25, 1910, one R. \V. Gibbs gave Harvey, cj. 
the defendant bank a chattel mortgage on certain chattels. On 
No vender 27, 1918, the mortgagor presumably 1 icing in default, 
the mortgagee issued a distress warrant in the following terms :—

To the sheriff, Edmonton, Alberta, my bailiff in that behalf: You are 
hereby authorised and required to seize and take possession of all the goods 
and chattels mentioned in the chattel mortgage which is hereto annexed, 
wherever the said goods and chattels may be found, and to sell and dispose 
thereof as provided by the said chattel mortgage so as to realise the sum of 
one thousand six hundred and sixty 51/100 dollars ($1,600.51) now due and 
owing to the Royal Bank of Canada by virtue of the provisions therein con­
tained, and the said sum, or so much thereof as may be realized, to pay over 
to the Royal Bank of Canada, its successors or assigns, and proceed thereupon 
to obtain possession of such goods and chattels and for the recovery of the 
said sum as the law directs and the said indenture permits, and for your so 
doing this shall be your sufficient warrant and authority.

These chattels were situate in the Athabasca judicial district 
and the sheriff of that district endorsed the distress warrant as 
follows: “I hereby endorse this warrant to my bailiff James 
Londalc,” and sent it to the said Lorn la le at Peace River with 
instructions to seize and report .

The bailiff did seize and, apparently, instead of reixirting as 
directed, he followed the terms of the warrant , and after advertising
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ALTA. sold nt auction the goods to one Tait for 56315 and endorse ! n
KC. note <if the sale on the hack of a notice of sale as well as a receipt
u”r for a cheque for the full purchase price. Tait on the same day 

sold the goods to the plaintiff at an advance of $5 and endorsed m 
note of the sale and receipt of the purchase price on the same

Harvey, C.l. document. The sheriff having heard of the sale advised hi> 
assistant at Peace Hiver that as no order for the sale had Ik-cii 
obtained the sale was illegal and instructed him to recover posst >- 
sion of the goods, and returned to him the cheque which had Ih-oii 
sent for the proceeds of the sale. The plaintiff refused to accept a 
return of the money and give up the goods. The bailiff who had 
made the sale re-seized the goods and a man was put in charge 
of them. Nothing further was done for some months, and then, 
apparently an order for sale having lieen obtained, the goods 
were re-advertised for sale. This action was then begun against 
the bank, the sheriff and the bailiff, for an injunction to restrain 
the proposed sale, a declaration that the re-seizure was illegal, 
and damages.

The bailiff did not defend the action, and counsel for the 
other parties have agreed on the facts as above set out and the 
ease comes Indore me for judgment upon the facts as stated. 
C. 4 of the statutes of 1914 provides that every distress or seizure 
under lien, chattel mortgage, etc., must l>e made by a sheriff or 
his bailiff or some person authorised by the sheriff, and s. 4 pro­
vides that—

Notwithstanding any rule of court or provision of any statute or ordinance 
no sale after seizure under process ... or after distress or seizure under 
any of the authorities mentioned in s. 1 . . . shall be made, executed
and carried into effect, except upon the order of a judge of the supreme or 
district courts respectively, or of a master in chambers granted ex park, or 
on notice aller consideration of all the facts and circumstances and upon such 
terms and conditions as to costs and otherwise as he shall determine.

That Act was assented to on October 22, 1914, 2^2 months 
after the commencement of the war, and the last section provides 
that it may lie repealed at any time in whole or in part by the 
Lieutenant-Qovernor-in-C ouncil.

If the plaintiff was the owner of the goods in question or was 
otherwise rightfully in possession the interference with her lights 
by the defendants was wrongful and illegal and I cannot sec that 
the sheriff is in any better position than the bank. He was not
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performing any duty ns sheriff but merely as agent for the hank *IT*-

and lie wan under no ohligation to do any illegal or wrongful act s. ('
lsrausc his principals desired it or liera use he thought it to lie 
in their interests. ^ ^

The defendants, however, seek to justify their re-taking tlie Hank 
gcxxls upon the ground that liera use no order authorising a sale |llirv c.J 
had lieen obtained no right to the goods passed to Tait or to the 
plaintiff.

The first argument is that tlie bailiff under the warrant had 
no authority to sell except after an order and, therefore, could 
not give any right and that' the pur|>orted sale was absolutely 
void. In my opinion, this argument, is not sound. The warrant 
by its terms directs the bailiff to seize and sell and pay the proceeds 
to the bank. In the face of that, I fail to see how the words in 
the latter part of the warrant “and proceed thereupon to obtain 
possession of such goods and chattels and for the recovery of the 
said sum as the law directs ami the said indenture permits,” 
can lie held to limit the authority so clearly ami expressly given 
particularly having regard to the following and closing words 
of the warrant, “and for your so doing this shall lie your sufficient 
warrant and authority.”

That the mortgagees could not give absolute authority to 
sell without an order of a judge or master in no way prevents 
them from purporting to give such authority and it is difficult 
to see how a warrant could lx‘ lletter worded for the purpose of 
giving such authority. 1 think, therefore, without mnaidering 
the aspect of ostensible authority that it cannot lie said that the 
bailiff in selling was exceeding his authority. It was not his 
duty hut that of his principals to obtain the order and as far as 
the warrant indicates they might already have done so. Indeed, 
if they had not, they certainly should not have directed anything 
more than a seizure.

The next question for consideration is what is the effect of a 
sale made in disoliedienec of the statute.

There is no suggestion of lack of good faith in anyone. The 
bailiff apparently thought he was doing right in making the sale.
The bank did not know it was being made till it was over. The 
purchase by Tait and the sale by him to the plaintiff were, so far 
as the facts stated shew, likewise in perfect good faith.
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It is argued on leludf of tin* defendant* that the sale I icing 
prohibited it is illegal. Hut even if that were so, it only carries 
us part way. The contract of sale might lie void and unenforce­
able by either party, hut it by no means follows that having lx i 
jievfeeted by payment and delivery the transaction could lx* t real c 
as a nullity or even 1)0 set aside to say nothing of a subsequent 
sale trade in good faith. Kvcn though the first sale, however, 
could have I wen set aside, s. 21 of the Sale of (1<hhIs Ordinance 
provides that,—
where the seller of goods has u voidable title thereto, but the title ban not been 
voided at the time of sale, the buyer acquires a good title to the goods prove Ini 
he buys them in good faith and without notice of the seller's defect of title.

Unless then the sale to Tait was absolutely void and not 
merely voidable it would appear that the plaintiff acquired good 
title.

Now this statute is quite clearly for the Ixmofit of certain 
• lasses of debtors, like the volunteers and reservists and other 
moratorium Acts, and as the hist section indicates was intended 
to lie of only temporary operation. The liencfit of such an Act 
can undoubtedly lie waived by the person intended to lie lienefited 
by it and I have not the slightest doubt that if the mortgagor 
had expressly authorised the mortgagees to sell without obtaining 
the order provided for, a sale so made would have been tterfeetlv 
valid.

Maxwell (5th ed.), p. 025, says,—
Everyone has a right to waive and to agree to waive the advantage <>f a 

law or rule made solely for the benefit and protection of the individual in his 
private capacity and which may be dispensed with without infringing on any 
puMic right or public policy.

We see instances of this every day in the case of such Acts 
as the Statute of Frauds, the Statute of Limitations, Moratorium 
Acts, etc., where proceedings expressly prohibited are held to In- 
perfectly g<xxl unless objection is taken and the Ixmefit of the 
Act expressly claimed by the person intended to lx* benefited. 
It seems to follow’ from this view lxith that the sale to Tait was 
at most voidable and that the mortgagor is the only person who 
could question it.

In Hloxsomr v. Williams (182-1), 3 B. & C. 232, 107 K.U. 720. 
one party to a contract alleged to have Ixxm made on Sunday and 
so prohibited sought to avoid it. One of the grounds upon which
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judgment was given was, “that it is not competent to the defendant 4I.TA.
w ho alone has been guilty of a breach of the law to set up his own S. <\ 
contravention of the law as an answer to this action at the suit | ,,.SM 
of an innocent person.” ^

The defendants may not have been guilty in the sense of Hank
having intended to disregard the law but they did disregard the Harvey, c.j. 
law and it would seem to Ik* most unjust that they should be able 
to set up their disregard of the law as their sole and only justifica­
tion of their later conduct.

I am of opinion, therefore, that, even if the plaintilT has not 
acquired a good title to the goods the defendants have no standing 
to raise any such want of title and that, therefore, their re-taking 
possession was a trespass for which they are liable.

There will, therefore, lie judgment for the plaintiff against 
all the defendants with a reference to the master at Edmonton to 
ascertain the damages according to the agreement of the parties.

It does not appear whether the goods have licen taken out 
of the possession of the plaintiff. If they have, she should be 
entitled to a judgment for their return, if she desires to amend 
the prayer of her claim for relief to claim it.

Re ROBERT BELLS ESTATE. 8ASK.
Saskatchewan Court of Appeal, Iluultain, C.J.S., A'< inlands, and Lamont, JJ.A* T

July It, 1919. ■ '•

Dl-SCENT AND DIMTRUU’TION III—32)—DfATU OF SON IN LIFETIME OF
FATHER—Son OWING FATHER ON PROMISSORY NOTE AT TIME OF
death—Right to dkdvct amovxt of note from share of son’s
CHILDREN IN THEIR GRANDFATHER’S ESTATE.

A son died in the lifetime of his fat fier leaving children; at the time of 
liis death he owed the father on a promissory note:

Held, that us the son was never entitled to a share in his father's estate 
because he died before his father, he never had in his hands a part of his 
fat tier's estate, lie only owed his father a debt. Ilis children were not 
liable for that debt.

[ffa Akcrmav v. Akerman, [ 1S91 ] 3 Ch. 212. distinguished.]

Appeal by the administratrix from the King’s Reneh on a Statement. 
question submitted as to whether a délit owing by the deceased 
to his father should lie deducted from the share of his children in 
their grandfather's estate.

T. D. Broum, K.(’., for appellant ; II. Fisher, for official 
guardian.

The judgment of the court was delivered by
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sa SK. N K WLAN U8, J.A.:—In this case one of the sons of the decease»!
(' A. died in the lifetime of the father, leaving five children. At t in 

time of the son’s death he owed his father on a promissory note. 
*lVmaT 11 <ll,ls*i<m RulmdttiHl to a judge of the Court of King's Bern i 
Estate. he* decided that the amount due by the son to his father sho id 

Nf*lunds, j.a. not *H‘ deducted from the share of his children in their grand­
father's estate. From this decision the administratrix appeals.

The principle upon which it has been decided that when a 
legatee or jiorson entitled to a distributory share of an estate owes 
the estate, he can only receive the balance of his legacy or dis­
tributive share, is, that the debt in question is part of the estate 
of the deceased ; having that part in his hands, the legatee or 
personal representative has that much of his share of the deceased's 
estate in his hands, and can, therefore, only collect tint balance 
lie Akerman v. Akerman, [1891] 3 Ch. 212.

Now in this case the son was never entitled to a share in his 
father's estate, because he died Indore his father. He never had 
in his hands a part of his father’s estate, he only owed his father 
a debt. His eliildren are not liable for that debt. They take by 
reason of the Devolution of Estates Act, R.S.S. c. 43, s. 4 :

And in the cane of the decease of any of his children to such as shall 
legally represent them such representatives to take the share of the tleivased 
child in equal proportions.

The share of the deceased child is the share that would have 
gone to him if he had survived his father. Not having done so, 
he was never entitled to any part of his father's estate*; but his 
children arc, by virtue of the above statute. They, not being 
liable for their father’s debt, cannot lie said to have any part of 
their grandfather’s estate in their hands, and, therefore, d»i not 
come under the principle of the al>ove decision.

Their father’s estate owes a debt to their grandfather's estate. 
This debt not having liecome a part of their grandfather's estate 
in the hands of their father, cannot be taken as a payment <m 
account of his share of such estate, and, therefore, cannot lie a 
payment on account of the grandchildren’s share.

The appeal should, therefore, be dismissed with costs.
A ppeal dismimd.
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RAYMOND v. TOWNSHIP OF BOSANQUET. ONT.

Ontario Supreme Court, Ap/n-llah Division, Mulock. C.J.Ks., Clute, ItuhU II, v ( ■ 
Sutherland, and Kelly, .1.1. January 10, 1919.

HwHWAYe (6 IV—115)—Ontario Mcmciimi. Act 1)i tv ok mi nktcamtikh
IN RKHVKCT TO KKKIMNO IN HKI'Allt M I ST UK ItKASON AMI.V SACK KoH 
MOTOR CARS.

The duty imposed by the Municipal Act iK.S.O. 1014 c. 1112. s. JIM) i \)> 
u|M>n municipalities in res|ieet to keeping liighv ays in repair is ini|Hirati\e 
and requires them to make the roads reasonably safe for the purposes of 
travel, and motor-vehicles being now an ordinary means of transportation 
this would include travel by such vehicles.

Held, that upon the evidence the defendant corporation were not 
guilty of breach of this duty, and the plaintiff's accident must be attrib­
uted to some other cause than the narrowness of the bridge or the 
condition of the road

[Davit* v. Township of I'sborne i lltltii, 2K D.k.lt. 3U7, referred to; 
see also annotation on the “ Liability of Municipal Corporations for Non­
repair of Highways and Bridges,'' 84 D.L.K. f>H1l.|

Appeal by defendants from the judgment of Meredith, (\J.(ML, Statement. 
in an action for damages for injuries sustained in a motor-ear 
accident.

I. F. Hcllmuth, K.C., and A. H eir, for the appellants.
J. M. McEvoy and E. W. M. Flock, for respondent.
Kelly, J.:—The plaintiff claims damages for personal Kelly,j. 

injuries sustained in a motor-car accident upon a highway in 
the township of Hosanquet, in the county of Lambton. The claim 
is based upon the duty resting upon the defendants under the 
Municipal Act, R.S.O. 1914, ch. 192, sec. 400 (1), which provides:
“Every highway and every bridge shall be kept in repair by the 
corporation the council of which has jurisdiction over it, or upon 
which the duty of repairing it is imposed by this Act, and in case 
of default, the corporation shall be liable for all damages sustained 
by any person by reason of such default . ”

The accident happened on the 20th July, 1917. This action 
was liegun on the 27th August, 1917 ; the trial was liefore the Chief 
Justice of the Common Pleas without a jury on the 29th and 30th 
April, 1918; and judgment was given on the 7th August, 1918, 
awarding the plaintiff for all pain and suffering and for loss in a 
business way $1,500, and for out of pocket payments $250, subject 
to the right reserved to him “to prove to the trial Judge the
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actual amount thereof, such sum to l)e substituted for the said 
sum of $250.”

The amount claimed by the statement of claim was $2,000, but 
at the trial application was made to increase this to $20,000, on the 
allegation by the plaintiff that his injuries were much greater than 
they were thought to be when the statement of claim was delivered. 
In liis reasons for judgment the learned Judge says that he then 
granted leave to amend.

On the 20th July, 1917, at about 5.30 in the morning, several 
members of a fishing club, including the plaintiff, left London in 
motor-cars to go to Kettle Point, in the townsliip of Bosanquet, 
on the shore of Lake Huron. The car in which the plaintiff rode 
a 7-passenger Chalmers, with a wheel base said to be 124 inches 
was owned and driven by Mr. Keene, the other passengers in it 
being Mr. Flock and Dr. Routledge. At about 7.30 or 8 a.m. 
(the witnesses do not agree on the exact time) this car and a 
smaller car, in which were other members of the fishing party, had 
reached the township of Bosanquet, and were proceeding northerly 
from Ravcnswood on the highway on which the accident happened. 
Approaching the place where the accident occurred, there is, 
on the west or left hand side of the roadway and within the limits 
of the road allowance, an open ditch or stream. Several years 
ago this roadway continued along the easterly side of this str< 
or ditch northerly from the place of the accident, but the w: ' 
flowing therein so cut into and washed away the earth as to : ike 
that part of the roadway unsuitable for traffic; and the n ipal 
corporation, to overcome the difficulty, diverted the Midway, 
crossing over the stream or ditch by means of a bridge then ex­
isting (the bridge in question) to the westerly side of the ditch on 
to a roadway which was then laid out from the bridge northerly 
along this side, upon land acquired by the municipality for that 
purpose.

On the roadway by which the plaintiff’s party approached t he 
bridge, there is, at some distance to the south, a hill or incline 
sloping towards the north. The foot of this incline is alx>ut 
200 feet southerly from the bridge, the length of the incline itself 
being about 300 feet.

The roadway is gravelled, and from the top of the incline one
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pan easily observe the line of the road, the turn to the west at 
tlie bridge, and the roadway leading northerly from the westerly 
end of the bridge. After the traffic was diverted across the 
bridge, a fence or barricade was thrown across the part of the 
roadway which thereafter censed to l>e used, on a line from aliout 
the north-easterly comer of the bridge easterly to the fence forming 
the easterly boundary of the road allowance. This also is oli- 
servable by persons coming down the incline.

When the car in which the plaintiff was travelling reached the 
curve1 westerly on to the bridge, the driver, according to his own 
evidence, commenced to make the turn; but, instead of 
following the driveway across the bridge, the car proceeded 
towards an<l ran into the guard railing along the north side 
of the bridge, carried away part of it and the post by which 
it was supported at the north-easterly corner of the bridge, and 
went into the ditch.

The further evidence of the driver (Mr. Keene) is that, when he 
came to the curve from the roadway to the bridge, lie thought that 
the turn was too sharp to permit of his car passing over the bridge 
in the usual way, and, fearing that it would lie thrown sideways 
over the edge, he made a sudden turn to the right, and thus went 
into the ditch.

There is evidence of more than one witness who was on the 
scene soon after the accident that the right front wheel of the car 
at no time reached the bridge, but ran on a line aliout 4 feet east of 
the post referred to. The driver, who does not agree with this 
latter evidence, and others in the car, attribute the happening 
to the difficulty, or the impossibility—as some of them put it—of 
making the turn on to the bridge liecausc of w hat they say was the 
sudden and sharp curve and the insufficient width of the bridge.

Mr. Famcomb, the surveyor who made the plan, exhibit 1, 
and who was called for the plaintiff, has this to say in cross- 
examination:—

“Q. Approaching the turn the ground is practically level, I 
think you said. A. This is shewn.

“Q. So that the whole 18 feet in width there would be quite 
level up towards the turn? A. 18 feet at the turn is level.

“Q. And that wrould be clear of the 12 feet?
u His Lordship: 18 and 12—would it not be 30 feet?
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“ Mr. Weir: Q. On the other aide of the ditch it i» level? 
A. Yes.

" His Ixmlship : The part between the fence and the ditch is all 
level? A. Directly opposite the bridge it is level. ”

According to the evidence of Mr. McCubbin, who made 
measurements and prepared a plan, exliibit No. 3, and at the trial 
verified it, the width of the bridge- between the inside lines of the 
railings is 13 feet, the width of the gravelled roadway approaching 
the bridge from the south varies from 12 to 15 feet; the centre 
line of the gravelled roadway as it turns on to the bridge forms 
a segment of a circle whose radius is 25 feet, and the radius of 
the curve drawn about 3 feet from the outside of the gravel is 
about 30 feet. At the trial this witness put it this way:—

“Q. Generally speaking what is the width of the gravel there? 
A. From 12 to 15 feet.

“Q. What is the radius of curvature? A. Just as marked on 
the plan; following the centre of the roadway to the continuation 
at the centre of the bridge, the radius of the centre line is 25 feet.

“Q. And a little further out than the centre? A. Keeping 
about 3 feet in from the outside, the radius is 30 feet.

“Q. What do you say as to whether that is the usual curvature 
in a place of that sort? A. It is about the ordinary condition 
you will find at the crossing of two roads in a rectangular system of 
surveys.

“His Lordship: Is the road allowance 66 feet? A. Road 
allowances are 66 feet, roadways of an ordinary width to travel on.

“Q. But surely where you run into a narrow lane like that it is 
different? A. The curvature here would be just about the same 
curvature on the travelled portion of two roads where you make 
a right angle turn from one to another. ”

And at p. 72 of the notes of evidence:—
“Mr. Weir: At ordinary intersections of highways, where one 

highway intersects another, would that be the usual curvature? 
A. Just about as you have it here.

“Q. Just about the usual thing? A. Yes.
“Q. The bridge was 13 feet between railings? A. Yes.
"Q. What is the ordinary width of the travelled track? A. Of 

the ordinary gravelled roadway?
“Q. Yes. A. About 12 feet.



47 D.L.R.] Dominion Law Reports.

“Q. About 12 feet is the width of the ordinary gravelled 
roadway? A. Yes. "

The length of the bridge (by seale on exhibit 3) is alxmt 13 feet. 
Exhibit 3 shews the floor of it to contain 11 planks of a width of 
14 inches each.

There is evidence that the speed at which the plaintiff and his 
party were travel ling, down to the time they reached the top of the 
incline, was, at times, very liigh— indeed excessive; one of the 
occupants of the car, speaking of the rate they had travelled, 
in answer to questions by the Court in which 30 miles per hour 
was mentioned, said they were travelling at about an average 
speed; that they had gone at some places faster than at others.

“His Lordship: Would you say you did not go at the rate of 
40 miles per hour anywhere? A. I (relieve we did about Adelaide 
village, the only spot where we were going at w hat I tliink was a 
fast rate. Except at that one place we were not going 40 miles 
anywhere; that was a good many miles further east.”

I do not 6nd in the evidence any statement that the rate of 
speed after they started down the incline was excessive.

There can be no question that the turn in the road and the 
bridge could be seen for a very considerable distance before 
reaching that point. Mr. Flock, a fellow-passenger of the plaintiff, 
says that they could see the turn in the road when they were about 
half way down the incline,, and probably 200 to 250 feet lief ore 
making the turn, and that the gravel on the road was wide enough 
for two vehicles; and Keene says he saw the turn a few hundred 
feet away.

Briefly what is complained of is that the bridge was so narrow 
and the turn from the gravelled roadway on to it so sharp as to 
constitute a danger to those driving over it; and also that the 
highway was obstructed by piles or logs placed thereon by the 
defendants; and that maintaining the bridge and highway in 
such condition was a breach by the defendants of their statutory 
duty, rendering them liable.

On the argument it was not urged that there was otherwise 
want of repair. Much importance was attached, in the presenta­
tion of the plaintiff’s case, to the presence of the piles or logs above 
referred to, which the evidence says were upon the right of way to 
the right of the gravelled portion of the road at the turn. It was
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sought to he shewn that these interfered with Keene's car properlv 
making the turn on to the bridge. How far there was such 
interference may be inferred from the fact that according to 
occupants of the car-- the driver and Mr. Flock—these piles or logs 
were distant about 3 feet from the travelled portion of the 
road. Mr. Flock says that they were within 3 feet of the 
grovel; and Keene says:—

“Q. Did you notice the position of these |xists or whatever they 
were, that were lying there? A. They were alongside the road.

“Q. So you agree with what Mr. Flock said? A. Yes, I think 
they were alongside.

“Q. At the distance he speaks of? A. I don't know what 
distance he spoke of.

“His Lordship: 3 or 4 feet? A. That would be right.
"Mr. Weir: That would be right? A. Yes.”
The driver intimat' i that it was necessary to keep to the right 

at this point to enable ,iim to make a wider turn on to the bridge; 
hence the alleged interference.

In effect the learned trial Judge found that there was no 
negligence by the plaintiff and none by the driver of the car. or 
in any event none for which the plaintiff could be held responsible; 
and that maintaining the bridge and roadway leading on to it in 
the condition it was at the time of the accident, was a breach of the 
statutory duty to repair.

Assuming for the moment the correctness of the finding in 
favour of the plaintiff and the driver of the car, the question 
arises whether the bridge with the approach to it was, at the time, 
in such condition, under the circumstances in which it was ordin­
arily used, and having regard to the extent and character of the 
traffic which passed over it, as was reasonable for its purposes. 
As to this there is an overwhelming amount of uncontradicted 
evidence by many persons with intimate knowledge of the situation 
extending over many years; residents of the locality who habitually 
made use of it for purposes of ordinary traffic of various kinds; 
others who made frequent use of it for motor-traffic, particularly 
during the summer months, and others as well, who, unfamiliar 
with the road and ignorant of and unwarned of any possible 
danger from its condition, travelled over it for the first time in 
motor-cars and experienced no difficulty in making the turn on 
to or in passing over the bridge.
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►Several witnesses speak of the heavy motor-car traffic; that 
cars of all kinds passed that way ; and there is the testimony as 
well of several who had the actual experience of using it with 
motor-cars, some driven by the witnesses themselves ami some in 
wliich the witnesses were merely passengers.

There is also evidence as to other kinds of traffic, such as 
with a threshing outfit—in one instance a traction engine with a 
water-tank hitched behind it, the total length Ixing 33 feet, and 
again a threshing separator, with a buggy connected to and drawn 
from the rear—going over it without difficulty, the length of the 
two being 40 feet, and of the separator itself 30 feet.

It will be observed that the length of Keene’s car is sworn 
to as being about 13 feet; he himself says, “The length of the 
bridge would l>e about that of my car;” and, as already pointed 
out, the length of the bridge was shewn to be about 13 feet. That 
the shorter the vehicle, of ordinary construction, the more readily 
is it turned in a given space, does not need demonstration.

While there is evidence of i>erson8 who say they found difficulty 
in making the turn in the usual way—and some say it was im­
possible—there is, on the other hand, the uncontradicted evidence 
of many others as to actual happenings and actual use extending 
over several years, indicating positively that there was nothing 
to suggest, so far as the experience from such use is any guide, 
danger to traffic such as passed or reasonably could be expected 
to pass that way. It is not shewn that any complaint wras made 
or objection raised that the bridge or its approaches were un­
suitable for the traffic which passed over them, except on one 
occasion, to which I shall presently refer.

There is the positive evidence, on the other hand, of persons 
most likely to have heard of such complaint or objection—had 
there been any—that none such were made. There is likewise 
evidence that none of these persons knew or heard of any accident 
having happened in all these years, except in one instance—several 
years ago—when an automobile struck against the railing of the 
bridge; but on the evidence this was not necessarily attributable 
to the condition of the bridge. One witness, however, says that he 
knew of the projecting part of the frame-work of a sleigh having 
struck the side of the bridge, but the cause of this is not assigned.
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Dr. McCallum, who says tills bridge is on the road to Iperwash 
Beach, where lie had his summer home for 12 years, says also 
that lie has travelled over it humlnl<Is of times, “may lie two 
hundred or more. I have gone over this bridge more than 4 
times a week for 6 weeks every summer.’’ He “counts” it 
dangerous from the standpoint of going down that hill," and says 
that whether there is“room to turn around properlywill depends 
great deal on the length of the car and the skill of the driver." 
He speaks of an occasion three or four years ago when, as president 
of the Iperwash Beach Association, members of the municipal 
council met him on his invitation and"talked of all the roads,"lie 
being anxious, as he puts it, to make the road good; but he does 
not tell us in what respect that road was not good or if the com lit ion 
of the bridge was then in question. Again he says: “Mr. Sjiear- 
man" (who he thinks was then the Reeve) “came down, and I 
think two Councillors with him. We spent the afternoon going 
over the road, and I pointed out the necessity for the Iperwash 
Beachers to have a good and a safe road. After we had gone over 
the bridge ami were back into the road again, the whole road- 
situation was gone over. ”

“Q. Was anything said aliout the bridge? A. Yes, I pointed 
out the bridge was not safe. But it was merely incidental, the 
emphasis was on the other end” (of the road).

It is manifest that the bridge was not a matter of serious 
complaint on his part; his reference to it was, as he says, merely 
incidental.

The value of this witness's evidence can he estimated from 
the contradiction of his statements, in more respects than one, 
by other witnesses both for the plaintiff and defendants, ns, for 
instance, when he speaks of the distance from the bridge to the 
foot of the hill (already referred to) as 30 or 40 feet.

The duty imposed by the Municipal Act upon municipalities 
in respect to keeping highways in repair is imperative and requires 
them to make the roads reasonably safe for the purposes of travel; 
and, motor-vehicles being now an ordinary means of transporta­
tion, this would include travel by such vehicles: Davis v. Township 
of Usborne, (1916) 28 D.L.R. 397,36 O.L.R. 148.

In Foley v. Township of East Flamborough (1898), 29 O.R. 139, a 
judgment of a Divisional Court, Armour, C.J., in defining what is
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meant by “repair,” said (p. 141): “I think that if the particular 
road is kept in such a reasonable state of repair that those requiring 
to use the road may, using ordinary care, pass to and fro upon it in 
safety, the requirement of the law is satisfied. ” This judgment of 
the Divisional Court was reversed by the Court of Appeal {S.C. 
(1899), 20 A.R. 43), but on altogether different grounds, the Court 
not dissenting from this opinion of the Divisional Court, which is 
in harmony with other decisions, and may properly lie applied here.

The duty so resting upon municipalities must not l>e treated 
lightly or minimised, and municipal councils should not lx» en­
couraged into the belief that the requirements of the Act need 
not l>e strictly fulfilled; but occurrences such as that involved 
in this case should l>c considered and their cause determined 
according to the circumstances and conditions in which they 
happen. I am not to be understood as holding that any other 
bridge and its approaches constructed as these existed at the time 
of the plaintiff’s accident necessarily evidence compliance with 
the statutory duty of the municipality having jurisdiction over 
it. We are dealing here only with this particular occurrence, 
on the evidence and in the conditions which that evidence reveals, 
and it is only necessary that I should express an opinion on the 
facte of this case.

Returning to the evidence of the user of the bridge and road, 
it is not reasonable to accept as conclusive the statements of 
those who say that they found it difficult—nay impossible—to 
make the turn in the usual manner, and that they could only make 
it by stopping, reversing the motion of the car, and then making 
a fresh start more directly along the line of the roadway across 
the bridge, as against the evidence of many who either actually 
travelled over the bridge with motor-cars or spoke with intimate 
knowledge of the locality and of the large amount of traffic of 
all kinds (including motor-care of all sizes) regularly passing that 
way, and who deny that at any time there was even a suggestion 
that the bridge and its approaches were objectionable or a source 
of danger from the standpoint of the conditions to which the 
plaintiff attributes his accident.

I much prefer the uncontradicted evidence of those who 
actually did the act or saw it done, without any thought or 
suggestion of anything out of the onlinarv, to that of those who
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say it cannot be done; and, if further proof of the character of 
this bridge were necessary, there is the evidence afforded by t lie- 
plan, exhibit 3, of the radius of the circle made by the turn from 
the roadway on to the bridge, the photographic view sworn to sis 
correct by the person who made it, and the statement of Mr. 
McCubbin, experienced I assume in such matters, that this place 
presents “the ordinary conditions you will find at the crossins: ,.f 
two roads in a rectangular system of surveys’’—a statement which 
I cannot find has been either contradicted or discredited.

Taking this with Keene's evidence as follows:—
“His Lordsliip: Could you turn in a 66 feet road? A. 1 

could not turn in tliis room.
“Mr. Weir: To turn off one road on to another at right angles, 

what turn do you have to make? A. The average corner.
“Q. You could turn anywhere on the average comer? A. i es.
"Q. Keeping to the centre of the road? A. Keeping to the 

centre of the road.”—I find it impossible to harmonise with this 
evidence the other statements of this witness that it was im­
possible for him to make the turn on to tliis bridge in the usual 
manner. Tliis witness also says that with liis car (the one in 
question) in turning at a right angle he would require to follow 
a curve with a radius of 35 feet.

“Q. I do not mean turning to face in the opposite direction, 1 
mean merely to take a right angle. Can you tell me in what 
radius you would do that? A. I would have to have 35 feet.

It is questionable if the municipality could reasonably have 
expected that on this highway vehicles requiring such space upoa 
which to make a right angle turn would have to lie provided for.

It must be apparent that traffic on the ordinary streets and 
highways, with many vehicles now in every day use, would le 
impossible for practical purposes if, as some of the plaintiff's 
witnesses say, motor-cars such as arc here spoken of could not 
in the space afforded at this bridge make the turn unless by the 
unusual method sworn to by some of these witnesses.

The learned trial Judge expressly accepts the evidence of Mr. 
Flock as to the moderate and due care with which the ear was 
driven when approaching the bridge. He also expressly credits 
the evidence of Mr. Coleridge, who drove over this road several
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tin es in the summer of 1917, and who says, “we” could never go ONT* 
around the turn without stopping; “we” always stopped, turned H. C. 
back, and then went over the bridge. He was not the driver of Haymund 
the car in which he rode, and could not sav, and did not know, if :

, . 1 OWXSHIl*
the driver was experienced or not. op

That exidence is of little assistance, for from all that appears <>WAXgl M‘ 
from it the difficulty he says his driver experienced is as readily J-
attributable to his inexperience or incompetency as a driver, 
as to the condition of the bridge or the road.

With great respect, I am of opinion that the learned trial 
Judge overlooked the inconsistencies in some of the evidence put 
forward for the plaintiff, such as that of Keene, and the effect of the 
uncontradicted evidence of the actual and continued use of this 
part of the highway by all kinds of vehicles, some of which, how­
ever, witnesses for the plaintiff in effect say was impossible, as well 
as the evidence of McCubbin that this point presents the ordinary 
conditions found at a crossing of two roads in a rectangular 
system of surveys.

After a careful analysis of the whole evidence, I am conxinced 
that the predicament in which the plaintiff and his companions 
found themselves on the 26th July, 1917, must be attributed to 
some cause other then the width of the bridge, the curve from the 
roadway leading on to it, or the presence of the piles or logs on the 
right of way. *

The appeal should, in my opinion, Ixî allowed with costs, and 
the action dismissed with costs.

Mulock, C.J.Ex., and Sutherland, J., agreed with Kelly, J. Muiock. c m:».
Sutherland. J

Riddell, J., agreed in the result. Riddeii. i.
(’lute, J. (dissenting):—Appeal from the judgment of ciute.J. 

Meredith, C.J.C.P., delix’ered the 7th August, 1918. Action tried 
at Sarnia on the 29th and 30th April, 1918, without a jury.

This action is brought by the plaintiff for injuries receded on 
the 26th July, 1917, while the plaintiff was riding in a motor-car 
upon a highway within the defendants' municipality.

The plaintiff, with three others in the car, which xvas drix'en by 
one Arthur H. Keene, with whom the plaintiff w as a passenger, was 
going north, and at a point where the road turns to the west anti 
crosses a bridge, the accident occurred. In making the turn, the
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driver Keene found that lie could not clear the north railing of tin- 
bridge, but that, if he continued on, the right wheel would lie north 
of the northern part of the bridge, and would cause, as he says, 
the car to upset. Thereupon, he turned the car to the right, 
knocking off a portion of the railing, and, putting on the emergency 
brakes, ran a few feet partly over the bank, and succeeded in 
stopping the car before it plunged into the creek. The plaintiff 
was seriously injured, and brings this action for damages, alleging: 
(1) want of repair of the approach to the bridge; (2) that the 
bridge was too narrow and crossed the creek at a sharp and danger­
ous angle; (3) that a view of the bridge was obstructed by under­
brush and weeds which had been allowed to grow upon the approach 
thereto; (4) because of the sharpness of the turn necessary to 
cross the bridge; (5) liecause of the obstruction of the highway 
by a numljer of piles or logs placed thereon by the defendants some 
time previously, and allowed to remain there.

The defendants deny that the bridge or highway was out of 
repair, and assert that the same was in excellent condition and 
properly constructed, and that the bridge was of good width and 
amply sufficient for the safe passage of motor-cars and other 
vehicles, and further allege that the accident was caused by the 
excessive rate of speed of the motor-car in which the plaintiff 
was travelling and by the neglect of the plaintiff and driver.

The road had formerly passed north on the east side of the 
creek or ditch, as it is called. This creek ran along the highway, 
and at the point in question was wholly upon the highway, which 
was 60 feet wide, leaving 5 or 6 feet of the highway to the west of the 
ditch. To the north of the bridge in question, the water “had 
eaten” into the east bank, and the council purchased land im­
mediately to the west of the road allowance, and constructed a 
road thereon on the west side of the creek, in lieu of the road which 
formerly passed to the north on the east side of the creek. The 
road upon the east side just north of the bridge was closed; a 
bridge which had been constructed across the ditch to enable the 
owner of the land at that point to reach the highway was utilised 
for the purpose of the highway. It was 13 feet 1 inch wide and 
about 12 feet in length across the stream. It was built wholly 
upon the original allowance for road, running north and south,
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leaving 7 or 8 feet between the west end of the bridge and the west 
side of the original road allowance, running north and south.

The plan (exhibit 1) shews the stream or ditch from bank to 
l>ank below the bridge, 20 feet , turning into the bridge, which is 12 
feet wide. The travelled part of the roadway is 12 feet; it is 
about 500 feet from the bridge to the top of the hill, the slope of 
which towards the bridge is 300 feet, and the balance of 2(X) feet 
is nearly a level, with a rise of about 18 inches as rt approaches the 
bridge.

As the trial Judge points out (43 O.L.R. at p. 436), it is the 
character of the cross-over, which the defendants compel the 
traffic to make, that the plaintiff finds fault with: his contention 
is, that the turn which must be made, going north, at the bridge, 
is too sharp, having regard especially to the narrowness of the 
bridge, and that the bridge is altogether too narrow; that, 
instead of keeping the road in repair, the defendants have need­
lessly made it dangerous, really creating a public nuisance. The 
learned trial Judge finds that “it is a very serious objection, and 
obstruction to traffic, when made part of a much travelled high­
way. ” He further finds (p. 437) that it is made plain by the 
defendants’ recent conduct, respecting the bridge, that they 
considered it insufficient; when the accident happened, they were 
about to widen it, and had building material for that purjioso 
on the ground. He reaches the conclusion (p. 437) that the 
defendants had been guilty of neglect of the duty imposed upon 
them by statute, to keep in repair the highway in question at the 
place where the accident happened. After examining the evidence 
given by the defendants' witnesses, he considers it “quite in­
sufficient to counterbalance the testimony to the contrary, the 
admitted facts as to the width of the bridge, the nature of the 
approach to it, and the defendants' intention immediately to 
widen it, combined. ”

After a careful reading of the evidence, I agree with the con­
clusion arrived at by the trial Judge and with the reasons for that 
conclusion.

The witnesses who were questioned upon the point expressed the 
view that it was easier to make the turn in question when leaving 
the bridge and turning south than it was in going north, as was the 
case w hen the accident occurred. This, I think, is obvious : in the
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one case you are limited to the width of the bridge, 13 feet, to make 
the entry upon the bridge; in the other, passing from the bridge, 
you ha.e the available width of the road.

It will l>e observed, as ljefore indicated, that the turn has to lx* 
made within that portion of the GO feet east of the bridge. Tin- 
evidence establishes that it has been made by many motors ot 
different sizes; it depends at what point and how the turn is made. 
No doubt the bridge is visible after the crest of the hill is passed, 
but to one not familiar with the road the width of the bridge 
would not be known, and this, I think, is very material. A 
skilful driver with a knowledge of the condition might make the 
turn. In the case of one who did not have a knowledge of the 
nature of the turn and the width of the bridge, if he delayed a 
second at the proper point where the turn should commence, it 
would l>e too late to make the curve to clear the north rail of the 
bridge, and an accident would be invited. At 10 miles an hour, 
less than 3 seconds would bring him to the bridge, and a moment’s 
delay in making the turn might be fatal.

It was proven that tliis was a much travelled road, scores of 
motors sometimes passing in a day without accident, and this is 
urged as an answer to the plaintiff's claim. A careful reading of the 
evidence, however, does not lead me to this conclusion. Dr. 
McOallum, a physician of London, has occasion in going to his 
cottage at the beach to use this road very frequently in the summer, 
sometimes 5 times a week. In his evidence he says: “I count it a 
dangerous bridge from the standpoint of going down that hill; 
whfen I take a guest to my summer home, I generally stop on the 
hill, and if he is in a car behind I go back and instruct him how 
to turn and tell him it is a dangerous bridge. My own w ay in 
approaching the bridge is to come almost to a standstill and pass 
Dent’s gate and go in that way. I have stood and stopped at 
the bridge ljefore I attempt to go across it. . . I pass out as
rarasl can go until I come opposite, then I go across that way, if I fail 
to stop. That gives me time to stop. I go as near to the gate as I 
can (that is, the gate opposite the bridge). I have gone as neai to 
the gate as I could, or the fence rather. I drive a Ford car. . . . 
It is 8 years at least, I think, since J. McNaughton and Mr. Murphy 
and I rode down that hill and tore the side of the bridge off.” 
He notified the council that the bridge was not safe.
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Mr. Murphy, referred to by the last witness, states that he only 
tried the bridge once on the day of the accident, at other tin es he 
would not take the risk; he would hark up and then make the turn 
ns he did some half a dozen times.

Mr. George A. Mct’ubbin, civil engineer, called by the defence, 
says that keeping in from the outside the radius is 30 feet, and that 
the curvature would lie just about the same curvature on a travelled 
portion of the two roads where they make a right angler! turn there 
one to the other. The fallacy in this evidence is, I think, that, 
while the curvature may l« the same, the conditions are different. 
Here you have to make the entry on a 13-foot bridge, ami if you 
arc wrong in your calculations as to the exact point to make the 
turn, or the driver for a moment delays to act, the Ix'ginning 
curvature would have lieen carried too far forward to make the 
entry on the bridge safely. No doubt persons accustomed to drive 
motor-cars may become great adepts and lie able to gauge with 
the eye almost instantly the point where the curve should com­
mence, but that skill and perfection ought not to lie called for on a 
highway; it ought to lie safe for a person possessing reasonable 
skill and exercising reasonable care.

A Mr. Duffus, called by the defence, who lives near the place 
of the accident, says that he has seen the wide parts of sleighs 
knock that railing, and he had fixed it up when he was pathmaster, 
but had not heard of an automobile hitting it.

Mr. Coleridge, a barrister of london, w ho impressed the Judge 
with “the feeling that much dependence might lie placed ujion all 
that he said” (p. 438), stated that he had a cottage at Iperwash 
Beach, and that during the summer of 1017 he passed quite 
frequently over this bridge; he was not the driver; they used a 
McLaughlin car. “We could never get round that turn without 
stopping, that is all I can say, that was the practice, we always 
stopped, turned back, backed up, and then went over the bridge. 
This occurred from June to the end of August ; that was the way 
we got across, and even then we scratched the rails. ”

Giving due weight to the whole of the evidence, and having 
regard to the amount of travel, I think there is quite sufficient 
evidence to support the findings of the trial Judge, and that the 
evidence established that the road is not reasonably safe, and that 
its defective condition was the proximate cause of the accident.
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All the witnesses who arc questioned upon the point agree that it 
was quite practicable to make the turn on an obtuse angle at an 
additional cost of from $75 to $100, or if the bridge was widened 
as proposed before the accident by 8 feet it would lie sufficient 
to make an easy and safe approach.

Having regard to the travel and the financial condition of the 
township and its duty in that regard, there is, in my opinion, no 
excuse for the road being left in the condition it now is as a menace 
and danger to the public. There was little or no dispute as to the 
reasonableness of the amount of the damages found, 
y • I think the findings of the trial Judge in all respects are right, 
and the appeal should be dismissed with costs.

Appeal allowed.

ADVANCE RUMELY THRESHER Co. v. COTTON.
Saskatchewan Court of Anjieal, Haultnin. C.J.S., Ncwlandx, Lamont. unit 

Jÿ/wood, JJ.A. July 9, 1919.

Sale (§ 1 C—17)—Conditional sale or uoous—Statutory conditions as
TO RETAKING POSSESSION AND SELLING—NON-COMPLIANCE WITH
Act—Onus of proof—Rights of parties.

A purchaser for whose benefit and protection the provisions of the 
Lien Notes and Conditional Sales of Uoods Act (R.S.8. 1909 c. 145) 
were passed may waive the benefits thereof. Where the purchaser 
expressly sets up a failure on the part of the vendor to give the notice 
required by the Act (sec 1910-11 c. 41, s. 10, amending s. 8) before selling 
the goods after retaking |M)ssession, the onus is on the vendor to prove 
that such notice was given, and failing to prove compliance with the Act 
he is not entitled to the balance of the purchase money.

Appeal by defendants from the judgment of the trial judge in 
an action to recover the balance of the price of two machines which 
were purchaser! under two separate purchase contracts. Reversed. 

Russell Hartney and C. B. Clarke, for appellants.
F. L. Bastedo, for respondents.
Haultain, C.J.S., concurred with Lamont, J.A.
Newlands, J.A.:—The plaintiff's assignor sold the defendants 

Cotton an engine and separator by separate; contracts. The 
contract for the separator contained a provision that the vendor 
could upon default take possession and sell without reference to 
the Conditional Sales Act, R.S.S., 1909, c. 145. The contract for 
the engine contained no provision waiving the terms of that Act.

The defendants pleaded that certain provisions of that Act 
had not been complied with, viz., that the goods had not been kept
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20 days after seizure, and that 8 days’ notice of the sale had not 
been given them. The trial judge held that the machinery was 
retained for 20 days, but that it was not proved that the 8 days’ 
notice had been given.

Following a decision of my brother Klwood, he held that the 
burden of proving that the sale was not in accordance with the 
Conditional Sales Act was on the defendants.

In this case, Mount v. Holland, [1017] 1 W.W.R. 1188, Klwood, 
J., says, that it was incumlient upon the defendants to affirm- 
ati\ely plead and prove the failure of the plaintiff to comply with 
the provisions of that Act. He further says that in that case 
“there was a general plea of a sale in contravention ; no particulars 
were given.” His decision would therefore only cover a case 
where the defendant alleged generally that the plaintiff had not 
complied with the Conditional Sales Act, and not where, as in 
this case, the defendants have s]»ecified wherein the plaintiff failed 
to comply with the Act.

I am of the opinion tliat the provisions of this Act are conditions 
precedent to a sale under it Rule 154 of the Rules of Court 
provides that any condition precedent, the performance of which 
is intended to be contested, shall Ik* distinctly specified in Ids 
pleading; and, subject thereto, an averment of the performance of 
all conditions precedent necessary for the case of the plaintiff shall 
be implied in his pleading.

Odgers on Pleading, 7th ed., p. 101, in commenting on the 
English rule, which is similar to ours, says:—

Although it is no longer necessàry for a plaintiff to plead the due per­
formance of all conditions precedent to his right of action, yet the burden of 
proving due performance is still on him if the defendant specially plead non­
performance.

As the defendant socially pleaded non-performance in this 
case, the burden is on the plaintiff to prove the proper notice was 
given, which he failed to do.

In American AMI Engine Co. v. Wtidenwilt (1911), 4 S.L.R. 
388,19 W.L.R. 730, at 732, Lament, J., said:—

1 adhere to the view I expressed upon this point in Smtyer-Massey Co. v. 
Dagg (1911), 4 S.L.R. 228. On the authorities there referred to, I am of 
opinion that, in a conditional sale which reserves the property in the goods 
sold to the vendors, a resale by them ojœrates as a rescission of the contract 
unless such resale was provided for in the agreement. If the resale made in 
this case was so provided for, the plaintiffs have acted within their rights.

SASK.
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If it was not, it amounts to a rescission, in which case no action lies for the 
balance of the purchase-money. The agreement provides that, upon default 
in the payment of the price, the company may resume ixisscssion of the goods 
and resell the same, and, after crediting the defendants with the net proceeds 
thereof, may proceed against them for The balance. There is notliing in the 
agreement defining more particularly the resale wliich is to lie made. Tin- 
ordinance in force at the time the contract was entered into required i he 
conditional vendors, upon retaking jxissession, to retain ixisscssion of tin- 
goods for at least twenty days, within wliich time the purchaser had the 
right to mleein them by paying the amount actually due upon them and the 
actual necessary ex|>enscs of taking ixisscssion. It also provided that the 
goods should not be sold without five days' clear notice being given to the 
purchaser or his successor in interest. See C.O. c. 41, ss. 7 and 8. All parties 
to the agreement are presumed to know the law; and, when they inserted a 
clause in the agreement by which the plaintiffs, U|xm default, might retake 
ixisscssion of the macliinery and sell the same, they must be presumed to have 
been aware of the statutory provisions relating to such resale. As nothing 
appears to the contrary, the resale agreed to must be taken to be a resale 
according to law, that is, in accordance with these statutory provisions. 1 
am, therefore, of opinion that the resale by the plaintiffs, without complying 
with the statutory provisions, was not such a resale as was contemplated 
by the parties in their agreement. Such l>eing the case, its effect was to 
rescind the contract.

I agree with this decision, and, therefore, am of the opinion 
that plaintiffs by their sale rescinded the agreement as to tin- 
engine, and are not entitled to recover any balance due on it.

I would refer this ease to the local registrar to ascertain the 
amount due on the separator agreement, and would allow the 
appeal with costs, reducing the judgment to the amount dm- ou 

the separator.
Lamont, J.A.:—The facts as found by the trial judge are a*

follows:—
On Noveinlier 14, 1911, defendants ordered from the M. Itumclv Co. a 

separator and engine, for 84,000. The macliinery was delivered to the 
defendants, and notes signed for the amount due. As collateral securiiy the 
defendant, Samuel Cotton, mortgaged to the company the N.VV. quarter of 
sec. 12-41-9, W. 3rd Mer., for $4,000, on Nov. 10, 1911, and the defendant 
John Harold Cotton mortgaged to the company the S.E. quarter of sec. 
12-41-9, W. 3rd, for $3,9.r>8.24, on April 1, 1913. The company nqxisseMed 
the macliinery on Sept. 27, 1915, and resold it at auction on Nov. 27, 1915. 
for $2,000. The excuses of rejxissessing and selling were $124.75, ami the 
net prex-eeds of the sale $1,875.25, wliich the company credited on the account. 
Tliis action is brought to recover judgment for the balance, and an order fur 
sale or foreclosure of the lands. All of the interests of the M. Iluniely Co. 
were duly transferred to the plaintiff. . . .

Defendants further contend that the company in reselling did not comply 
with the Act ltcs|xxMing Lien "Notes and Conditional Sales of Goods, and 
that therefore the company's action amounts to a rescission of the contract.
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The pleading of the defendants alleges that the machinery was not 
retained for a |>eriod of twenty days, and that no notice, or no eight days 
notice, was given to the defendants of the sale. The plaintiff answers this 
contention by saying:—

(1) That defendants contracted themselves out of the statute as to the 
separator, and (2) that the burden is on the defendants of shewing that the 
plaintiff did not comply with the Act.

In his factum counsel for the plaintiffs sivs:—
The respondents did not plead and did not attempt to prove any com­

pliance with the Lien Notes and Conditional Sales of floods Act, e. 145 of the 
revised Statutes. The appellants pleaded that the said Act had not been 
complied with but made no attempt to prove it.

By s. 7 of the said Act, the seller, in case he retakes possession 
of goods, must retain the sane in his possession for 20 days, during 
which tin e the buyer may redeem.

S. 8 provides that the goods shall not be resold without 8 days' 
notice of intended salt1 given to the buyer or his successor in 
interest.

The evidence established that the plaintiffs repossessed the 
machinery on Sept. 27, 1915, and resold it on Nov. 27, but it does 
not establish that 8 days’ notice was given to the buyers, as 
provided in s. 8.

The chief argument before us was as to the burden of proof.
Is the onus on the plaintiffs to establish that, they complied 

with the provisions of the Act, or on the defendants to establish 
that they did not?

The plaintiffs are suing for the balance of t he price of the two 
machines which were purchased under two separate contracts. 
To lie entitled to the purchase price a vendor trust, generally 
speaking, tie prepared to hand over the articles purchased on 
paynent thereof. Here, the plaintiffs admit that they arc not in 
a position to hand over to the defendants the machinery purchased, 
these U ing now the property of third persons. To lie entitled to 
judgment for the balance of the purchase money, therefore, the 
plaintiffs must shew tliat, notwithstanding their inability to hand 
over the purchased articles, they are entitled to the purchase price. 
This they can do by shewing that the defendants agreed that 
under certain circumstances they could retake possession of the 
purchased machines anil resell them, and that the defendants would 
lie liable for the balance. If they establish such an agreement and 
die existence of the circumstances giving them the right to retake
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possession and to rest'll, and establish that the resale, which was in 
fact made, was the one they were empowered by the agreement 
to make, they would l>e entitled to recover the purchase money 
still unpaid.

There is no doubt the onus was on the plaintiffs to prove a 
right to resell and a resale in fact. If the defendants in their 
pleadings had not questioned the right of the plaintiffs to resell 
in the manner in which they did, it would, I think, tic presumed 
that they resold according to law. Hut where*, as here, the defend­
ants expressly set up a failure on part of the plaint iffs to gi\e I In- 
notice required by the statute, I am of opinion that the onus was 
on the plaintiffs to prove that such notice had Ixîen given. This 
onus they did not discharge. By failing to prove compliance with 
the statute, the plaintiffs have failed to prove that they arc entit led 
to the balance of the purchase money.

The plaintiffs, however, say that, insofar as the separator is 
concerned, they were under no obligation to comply with Un- 
provisions of the statute, tacause the defendants expressly waived 
the Ixmefits of that Act.

That a purchaser for whose protection these provisions were 
enacted can waive the Ixmefits thereof does not seem to meto admit of 
doubt. Union Hank of Canada v. McHugh (1911), 44 Can. S.C.R. 
473.

The defendants, in the agreement for the purchase of the sepa­
rator, did expressly waive the Ixmefits to these statutory provisions, 
and cannot now complain that the plaintiffs did not comply with 
them.

In the agreement with respect to the engine there was no 
such waiver. The plaintiffs are therefore not entitled to collect 
the balance unpaid on the engine, but they are entitled to collect 
the balance of the purchase price due under the separator agree­
ment. What that balance is has not been shewn. It would be the 
difference between the amount due in respect of the separator at 
the date of the resale and the amount for which the separator was 
sold. The separator was not sold by itself, but, with the engine, 
brought 82,000. We can, however, arrive at an approximate value 
of the separator from the fact that, a short time afterwards, the 
machinery covered by the separator agreement was sold for $785, 
while the engine brought 81,050, net. Unless the parties agree to
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some other value, the purchase price of the separator on the resale 
may l>e worked out on this basis on the reference which the trial 
judge directed.

The ap]x>al will lie allowed with costs, and the amount for 
which the defendants’ mortgages arc security will lie limited to the 
amount unpaid in respect of the separator. The costs of the action 
below will lx? determined after the reference by the trial judge.

Elwood, J.A.:—I have had an opjxirt unity of perusing the 
judgment of my brother Lament and 1 concur in it.

In Mount v. Holland, [1017] 1 W.W.R. 1188 (trial judgment), 
referred to by the trial judge herein, I expressed the opinion that 
it was incumbent upon the defendant not only to plead but to 
prove failure on the part of the plaintiff to comply with the provi­
sions of the Act respecting Lien Notes and Conditional Sales of 
Goods. I think I went further than was necessary to decide that 
case in stating that it was incumbent upon the defendant to prove 
failure and I am satisfied I was in error in so stating.

A pjK'al allowed.

THE KING v. STEIN.
Manitoba Court of Apjteul, Perdue, C.J.M., Cameron, lluggart and Fullerton, 

JJ.A. July 15, 11119.

Intoxicating liquors (Sill II—91)—Manitoba Temperance Act—Trial
OF OFFENDERS—RULES APPLICABLE.

The rules applicable to prosecutions in general apply to prosecutions 
under the Manitoba Tcmjjerance Act. The Crown cannot split up its 
case by merely putting in evidence of possession of the liquor to make a 
inimâ f<icic case and withholding evidence relating to the charge so its to 
put it in rebuttal. The possession required by s. 49 of the Act is an 
actual possession and control over the liquor.

Motion for certiorari to quash a conviction under the Manitoba 
Tenqierance Act. Conviction quashed.

«8. Hart (Ween, for the applicant; IT. Manuhan, for the Crown. 
Perdue, C.J.M.:—This is a motion for a certiorari. The 

accused w as convicted by H. M. Noble, Police Magistrate for the 
City of Winnipeg, in that he “unlawfully did have liquor in a 
place other than in the private dwelling-house in which he resides.” 
The facts are briefly as follows:—

The accused is a junk peddler and has a horse and wragon 
which he uses in his business. On Saturday. May 24, one Mock, 
another junk dealer, w'ho did not own a conveyance, asked the

NASK.

V. X.

Thresher
(’<i.

I.nmoni, J.A. 
Elwood, J.A.

MAN.

C. A.

Statement.

Perdue, C.J.M.



572 Dominion Law Retorts. [47 D.L.R.

MAN.

<\ A. 

Thk Kino

Perdue. C.I.M.

accused to deliver a parcel for him agreeing to pay him a dollar 
for so doing. Accordingly, the accused, driving his wagon, met 
Mock at the corner of Power and Pritchard Streets at 7 o’clock in 
the morning of Monday, May 20. Mock had a parcel in a bag. or 
with a hag wrapped around it, and this he put into the wagon of 
accused under the scat and covered it with some junk that was 
in the wagon. Mock got into the wagon and accompanied tin- 
accused. By the direction of Mock, Stein drove to St. Man 's 
Avenue. Mock stopped the wagon and got out to look for a 
house number w hile the accused drove on a short distance, stopped 
and waited for him. Two liquor detectives then came up, looked 
into the wagon, and seized the parcel placed there by Mock. The 
parcel was a case of whiskey. Mock admitted that he owned ii, 
that he had intended to sell it, and that lie was looking for the 
numiier of the house to which he w’asto take it, w hen the deter au s 
came and seized the liquor. Mock was charged and convicted of 
unlawfully keeping liquor for sale. The magistrate imposed a fine 
of $300 and, in default of payment, imprisonment for five month*. 
Tliis disposed of the matter so far as Mock was concerned.

The charge against Stein was then proceeded with. It was 
agreed that the evidence in the Mock case should, as far as it was 
applicable, tie used as evidence in the Stein case. This evidence 
was put in by the prosecutor. The two detectives again gave 
evidence as to finding and seizing the liquor. The case for the 
prosecution was then closed. Stein’s counsel moved for a dis­
missal of the case on the ground that there was no evidence to 
shew that the accused knew of the liquor and further that it never 
was in his possession or under his control. The magistrate was 
at first of the opinion that no primû facie case had been made out. 
but finally decided that a defence should l>c put in. The accused, 
who is a foreigner ami sjieaks little or no English, gave his evidence 
through an interpreter. He told how' Mock had hired him to 
deliver the parcel. He stated that he did not know what was in 
the parcel. On his cross-examination questions were put to him 
by the prosecuting counsel as to whether he had liecn at the house 
of McPhail, one of the detectives, along with Mock, three or four 
weeks previously. His answers were to the effect, that he did not 
know McPhail or his house. McPhail was called in rebuttal and 
was asked by the Crown prosecutor whether Stein had ever liven
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at his place. This was objected to as irrelevant. After dis­
cussion, the magistrate allowed the question and permitted evi­
dence to be given by McPhail that the accused and Mock had 
visited his house1 some three weeks previously, and that Mock, 
while Stein was present, had promised to get McPhail two bottles 
of whiskey for ÜF7 each. The magistrate fourni the accused guilty 
and imposed a fine of $200.

The magistrate, in allowing the so-called rebuttal evidence, 
expressed the following view:

It sceniB to me that the whole method of trial procedure is changed by 
e. 01. Under that section the Crown puts in prima facie evidence of possession 
of liquor by the accused and properly rests its case there. The onus of meet­
ing the Crown’s prima facie case passes to the accused. The accused puts in 
liis defence and the real trial then starts by the Crown putting in whatever 
evidence it has to meet the case established by the defence witnesses. The 
defendant must prove his innocence affirmatively and the Crown in rebuttal 
must meet the accused’s defence.

I do not think that this is a proper view to take of s. 91. That 
section enacts that if in the prosecution of a person charged with 
committing any of the offences referred to in the section 
prwm facie proof is given that such iterson had in his possession or charge 
or control any liquor in respect of, or concerning which, he is being prosecuted, 
such person shall be obliged to prove that he did not commit the offence with 
which he is so charged.

Ithink the rules applicable to prosecutions in general still apply 
and that the Crow n cannot split up its cast; by merely putting in 
evidence of possession to make a prirnâ facie case and withholding 
evidence relating to the charge so as to put it in rebuttal. The 
Crown lmd called McPhail as a witness to prove the case against 
Stein, and he had testified as to finding the liquor in Stein’s wagon. 
McPhail should have then given all the evidence he could give 
to establish the charge. He was called in rebuttal in the first 
place to contradict answers given by the accused in cross-examina­
tion on immaterial matters. He was then allowed to give evidence 
which was not evidence in rebuttal but was intended to strengthen 
the main case.

Tills evidence related to a conversation with Mock carried on 
in English some time prior to the committing of the offence and 
having no reference to it. Nothing came of this conversation, and 
although it took place in the presence of Stein, it is unlikely that 
he would undei stand it by reason of his ignorance of the English
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language. The evidence* was given to prove guilty knowledge in 
Stein. It should have l>een put in, if at all, when the Crown was 
proving its ease. Introducing it in rebuttal deprived the accused 
of an opportunity of contradicting it.

The evidence put in by the prosecution in the Mock cam- 
proved the case against him and disproved the case against Stein. 
The charge against Mock was that he “unlawfully did keep liquor 
for sale.” The charge is laid under s. 48 of the Manitoba Temp-r­
anee Act and the expression “keep for sale” implies possession 
of the goods and power to dis|>ose of them. The evidence shewed 
that Mock owned the c.-ise of liquor and that when he placed it 
in Stein’s wagon he got into the wagon and rode with Stein to 
the place on St. Mary’s Avenue, where he got out to look for the 
numlwr. Mock did not part with jjossession of the liquor during 
the few momenta he was al>aent from the wagon. The evidence 
against Mock w hich was put in by the Crown to prove the charge 
laid against Stein established that the liquor was not, and never 
hail lieen, the pro]x*rty of Stein, and that the latter was not, and 
had not lieen, in jjossession of it.

The charge against Stein is laid under s. 49 of the Act. The 
main paragraph of that section is as follows:—

No |>eraon within the Province of Manitoba by himself, his clerk, servant 
or agent shall have or keep or give liquor in any place wheresoever, other 
than in the private dwelling-house in which he resides, without having first 
obtained a druggist's wholesale license or a druggist’s retail license under thin 
Act authorising him so to do, and then only as authorised by such license

The expression “have or keep” has several times received 
judicial interpretation. In Higgs v. Mitchell (1892), 2 B. A S. 521. 
121 E.K. 1167, a licensed carrier had received for carriage packages 
of gunpowder amounting to 300 pounds and had placed them in a 
warehouse in Ixmdon until he could send them to their several 
destinations. The statute, 12 Geo. III. c. 61, enacted that a 
person not a dealer should not “have or keep" at any one time 
more than 50 pounds of gunpowder in any house, warehouse, etc., 
within the cities of Ixmdon or Westminster. It was held that in 
the proper interpretation of the statute “have” was synonymous 
with “keep,” that the kind of keeping meant was in the sense of 
“storing” and that the temporary having or keeping by a cat lier 
while the goods were in transit was not an offence under the Act
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In The Quern v. Hoeenthal, (1965), L It. I (J.H. OH, the défend­
it ills had hired an unlicensed public room for six nights and per­
formed stage plays in it. S. 2 of ti-7 Viet. c. liN enacted that 
it shall not be lawful for any person to have or keep any house or other place 
of public resort for the iierformanee of stage plays, 
without authority by letters patent or license. It was held that 
the section had reference to the person who has permanent control 
of the room and not to one who took it temporarily.

In the present case, as I have above pointed out, Mock had 
not parted with the possession and control of the parcel in ques­
tion. Stein was for a few minutes in apparent possession of the 
liquor, but the evidence put in by the prosecution proved that the 
actual possession was in Mock. 1 think that where the offence 
charged is that the accused “did have “ in a place other than, 
etc.,’’ under s. 49, and it is shewn that at the Vine when the alleged 
offence took place the accused had not the actual possession or 
ownership of the liquor, the prosecution must fail as against him.

In my opinion the conviction against Stein should !m* quashed 
and tlie fine remitted.

Camehon, J.A. (dissenting)Under s. 91 of the Manitoba 
Temperance Act prima facie evidence having Ix'cn given the 
accused is “obliged to prove that he did not commit " the offence 
charged. In this case he failed to convince the magistrate of his 
innocence, that is to say, the magistrate, as was his right, refused 
to accept the specific denials made by the accused. If he rejected 
the accused’s story, it was his duty to convict him.

As for the question of possession I have no difficulty whatever. 
The man Mock was the principal in the transaction, and the 
accused was his agent. When they were both in the vehicle in 
which the liquor was concealed, each was in possession of it, the 
accused having a certain authority subject to the control of his 
principal. The accused was the owner of the horse1 and vehicle 
and had control of them subject to Mock’s directions until the 
liquor had I wen delivered. As a matter of fact, at the time of the 
discovery of the liquor bv the officer underneath the seat of the 
vehicle, Mock was some distance away. Clearly if the accused 
thought that the case of liquor was insufficiently concealed, and if 
lie thought it could lx11 letter hidden, without his movements l>eing 
observed, he would have done that very thing. And if he thought
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he could have avoided detection by driving away, he would have 
done that also. Had any unauthorised person attempted to seize 
the case the accused would probably have <lisputed the atten pt. 
He would have assumed authority to do these things as naturally 
arising out of his employment by Mock in the illegal transaction 
in which they were engaged. Rut. even if Mock were not absent, 
the accused’s possession or charge or control of the liquor was. to 
my mind, unquestioned. The word “possession” in s. 91 does 
not mean ownership, but it and the words “charge or control 
are of the widest application. When Mock put the case in tin- 
accused’s vehicle, he put it in his charge or control, subject to his 
(Mock’s) orders. I can see no reason for reading the word “ex­
clusive” before the words “possession or charge or control" in 
the section, and, in my opinion, the legislature intended nothing 
of the kind.

I have no doubt the magistrate was of opinion that Stein a is 
acting in collusion with Mock, and I do not propose to quest ion 
his judgment that Stein’s version of the n atter was not to In* 
believed. Without seeing the accused in the box, his story, -i- it 
is set forth in the evidence, strikes me as having lieen constructed 
for the occasion. 1 would affirm the conviction.

Haggart, J.A.:—The charge is that the accused “did have 
liquor in a place other than in a private dwelling-house in which 
lie resides contrary to the provisions of the Manitoba Temperance 
Act.”

1 agree with the magistrate’s observations made during the 
trial when he said:—

I doubt if you have even made out a priinA facie cose here . . ., ;md 
as it stands at present, must I not dismiss the charge unless you have any­
thing to say? It seems to me you must prove sometliing more than that the 
accused had liquor in his possession, and that he knew it was liquor he had.

I think it would have been a proper disposition of the case if be 
had then dismissed the charge.

The accused then gave his evidence, which was briefly to the 
effect that pursuant to an arrangement made on the prrviou» 
Saturday he met one Mock, who was to pay him a dollar for 
delivering a parcel. Mock got into the rig bringing a bag which 
contained the case of liquor in question.
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As to the parcel, Stein’s evidence on cross-examination is:—
Q. And who lifted this thing into your rig? A. Himself. I did not even 

see what he put there.
Q. He lifted it in. He did, and you never touched it? A. I not only 

never touched it, but I had never even seen it.

The man Mock got out of the rig to ascertain the number of 
the house which was the destination when the actual seizure was 
made, hut they were a very short distance from each other. The 
magistrate thereupon apparently changed his mind and observes: -

It seems to me at the time this liquor was seized it was in the jiossession 
of the accused. He was alone at that time, and he had it in his rig, and s. 91 
puts the onus on the accused to prove his innocence if lie has liquor in his 
^«session at the time it was seized.

With all due deference, 1 think the magistrate erred. Mock 
was then in possession. The liquor was never out of his possession, 
cither actually or constructively, or possession ever delivered to 
the accused. He did not know the nature of the parcel. There 
is no evidence to shew that he knew then* was liquor in his rig. 
Mock brought the liquor into the rig with him and was to take 
it away with him. It was under the scat upon which Mock sat. 
The real offender and the only offender was Mock. He has l*en 
punished for his offence, and, 1 think, the Crown might well have 
withdrawn the charge. It was proved that the accused Stein 
never had actual physical possession. Mock had possession, and 
never parted with it.

Annular case was I Hyatt ini v. Dixon (a county court judgment), 
reported in, [IffIff] 1 W.W.R. 404. In that case the appellant was 
charged with “having liquor in a place other than the dwelling- 
house in which he resided.” One B. had some liquor in an unlaw­
ful place. He engaged appellant to move it, apparently with some 
other stuff, to another place. Appellant knew he was removing 
liquor. B. accompanied him during the removal. It was there 
held that the apjjcllant was improperly convicted, and the word 
“have” as used in the Act, denotes possession and it must l>e an 
actual physical possession, which the appellant did not have.

The order absolute for the certiorari should l>e made, and the 
conviction against Stein quashed.

Fullerton, J.A., concurred with Haggart, J.A.
Conviction quashed.
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N. B. THE KING v. VROOM; EX PARTE CRAWFORD.
( ■ New tt> uutueiek Kuprcnie Court, I /</.'et bieiaion, Hazew. <'•/., White • 

Uriminer, JJ. June 6, 1919.

1. Intoxicatino liquors i$ III II—1)1)—Tkiai. ok offenders—Whai i-
"LIQUOR"—QUESTION OF FACT FOR MAdlHTBATK TO DECIDE.

Whetlior liquor proved to have been Hold liy the defendant in liqii.n 
within the meaning of tlie Intoxicating Liquor Act N.B. in n question 
of fact the duty of deciding which 4h imposed by statute upon ihv 
magistrate who ha* jurisdiction over the person ami the offence 

, charged and where there is evidence to support his finding an appel­
late court will not interfere.

2. Intoxicating liquors i$ 1 A—10)—Xkw Brunswick Intoxicating
Liquor Act—Salk of essences, tincture and extracis-
Provihionk for.

There is nothing in the New Brunswick Intoxicating Liquor Act 
making an exception in the case of the sale of essences, extracts or 
tinctures which contain the quantity of alcohol which is prohibited 
by the Act.

[Temperance legislation of Alberta and Saskatchewan distinguished.] 

t at omen t. A*. M. Mills shows cause against a rule nisi to quash a con­
viction under the Intoxicating Liquor Act, 1916; A. U. Slipp. 
K.C., supports rule.

The judgment of the court was delivered by 
nwen.cj. Hazkn, CJ.t—A writ of certiorari for the removal into this 

court of the conviction of George F. Crawford for unlawfully 
selling liquor at the Town of Saint Stephen on October 15, 191*. 
without a license, with a view of having the same quashed, was 
granted at a previous term on the following grounds : 1. That
the preparation for the sale of which the defendant is convicted 
is not liquor as defined by or within the meaning of the Intoxi­
cating Liquor Act, 1916, and the trial justice, therefore, had 
no jurisdiction to convict. 2. That the preparation sold is a 
medicine and is commonly used as such, and it was not intended 
by the legislature in passing the said Intoxicating Liquor A et. 
1916, to prohibit either its use or sale.

Crawford is the proprietor of a drug store in the Town of 
St. Stephen. He is not a registered druggist, hut has in his 
employ a clerk who is duly registered. The charge against him 
on which he was convicted is for unlawfully selling liquor with­
out the license therefor by law required.

It appears from the evidence of James E. MacDonald that on 
October 15 last he went to the defendant ’s drug store and saw 
the defendant there and purchased “Two bottles of Jamaica



47 D.L.R.] Dominion Law Report*.

ginger at one time and two bottles another time on the same 
day.” Both lots were bought in the morning. He drank two 
bottles after having mixed them with beer, and he states that 
they went to his head a little. He asked Mr. Crawford for 
Jamaica ginger and had no talk with him about getting anything 
to drink before that, lie had tried the mixture before and stated 
that one could get intoxicated on it. He also stated that on the 
day before—that would be October 14—he had purchased two 
bottles and he bought them from Crawford himself. He did not 
tell Crawford what he wanted the Jamaica ginger for, and had 
no special conversation with him on October 15. Under cross- 
examination he stated that the Jamaica ginger he mixed with 
the beer was not bought from the defendant personally, and 
that he drank most of the first two bottles that he bought from 
the defendant on the 15th without mixing it with beer. He said 
it did not make him sick, and that he never drank enough 
Jamaica ginger to make him intoxicated. It was in the original 
package when he got it from Crawford.

George L. Moore, inspector under the Intoxicating Liquor 
Act, stated that MacDonald was apparently intoxicated about 
noon on October 15, that he searched him and found two bottles 
labelled Jamaica ginger. One of these bottles was taken to St. 
John and part of the contents analyzed by M. V. Paddock, the 
provincial analyst, who. upon 1 icing called, stated that his 
analysis shewed that the bottle contained 49 per cent, of abso­
lute alcohol, that the balance was water and ginger resin. The 
sample he analyzed contained by weight more than 2 per cent, 
of proof spirit. Mr. Paddock, who is a druggist, stated that he 
was acquainted with the preparation which is known as Royal 
Essence of Jamaica Ginger, and which it appears from the affi­
davit of Charles H. Elliott, solicitor and counsel for the defend­
ant. is a medicine duly registered as No. 87 under the provisions 
of the Proprietary or Patent Medicine Act, statutes of Canada, 
Edw. VII. (1908), c. 56. He stated that he sold it in his drug 
store and that most druggists handled it, and that a good many 
grocery stores throughout the province also handled it. The 
alcohol in it is necessary to keep the tincture in solution, and 
is used to extract the rosin from the ginger, and the extract of
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ginger could not be got out without the alcohol, and that there 
is no more alcohol in the preparation than is reasonably neces­
sary for that purpose. It is one of the preparations in the 
British Pharmacopoeia. He would call it a medicine, but many 
medicines are used as beverages, and ho could not say there w is 
sufficient medicine in it to offset the alcohol. The ordinary man 
would find it hard to take enough of it to harm him. He did 
not think it would lx? nauseating but it would leave a burning 
sensation. He had been handling it in his drug business for 
perhaps 40 years, lie put it up in small bottles containing per­
haps one-eighth as much as the bottles that were shown in court, 
and which were obtained by the inspector from MacDonald. He 
stated that the preparation in court was too hot to be used as 
a beverage, but could be used in addition to something else, and 
that if water was mixed with it, it would make it milky and 
unsightly, as it would throw some of the resin out of solution. 
In cross-examination he stated that he sold it in smaller quanti­
ties than in the bottle shewn, to prevent it being used as a 
beverage, and that he never sold it except in small bottles for 
household use, and that he would not sell 4 bottles as large as 
the one shewn to one person, because it would make him 
suspicious of what it was wanted to be used for. He had heard 
of people drinking such mixtures as a beverage.

A number of witnesses were called for the defence, for the 
apparent purpose of proving that the preparation was not capa­
ble of being used as a beverage, among them being the defend­
ant., who stated that, on October If) he sold two bottles to Mac­
Donald, that they were two ounce bottles and that if he bought 
two more on that day he must have bought them from one of 
his clerks. Those that he sold were taken from a carton the same 
as he bought them in and that lie had not had the contents out 
or made any change in them ; that the preparation was registered 
under the Proprietary Medicine Act as No. 87, and that the 
name and address of the manufacturer was on the label, as was 
also the number under the Proprietary Medicine Act. He stated 
that the preparation which was sold by grocers and other drug­
gists in St. Stephen was a medicine used for curing cramps, and 
that he had taken a teaspoonful in some hot water and sugar
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when he had a cold. He thought it was sufficiently medicated **•
to prevent its use as a beverage; that the two ounce bottle was s. <
4Un ntilr si.-iul min Itn ltiisl baaii /if (lin ittivtni»n

Harold Lynton, a resident of the Town of St. Stephen, stated ^ 
that he had never tried to drink any essence of Jamaica ginger Kx

< 'haw h»hi>.except according to dimitions on the bottle, which was a tea-
spoonful at a dose. It would relieve the pain or trouble he was 
taking it for. and he never wanted to take more than the s|H*eitied 
dose for he fourni it harsh to take even in water, and would 
not like to try to drink it as a beverage.

Frederick McKay knew the preparation and had tried to 
drink it. He. had taken about a teaspoonful in about a half 
glass of hot water, but would not want to try to take enough 
to make him drunk and could not drink it as a beverage. It was 
in his opinion a medicine.

Abram Levy, who had taken it as a medicine, stated that it 
was very strong stuff. It burned the stomach so that he would 
not like to take another spoonful, lie could not drink enough 
of it to make him intoxicated, and in his opinion, it is not capable 
ol’ being list'd as a beverage by the ordinary person.

Frank A. Dustin, physician, swore that the preparation is 
generally used by the public as a medicine. He had heard of 
its being used as a beverage. A person using it as a beverage 
would be. one of depraved appetite, as the average person could 
not stand to drink such a combination. In cross-examination he 
said ho had heard of its being used as a beverage, and he under­
stood that people had been using other things to mix with U.N.O. 
Iieer, the beer with which MacDonald said he had diluted the 
ginger, and it might produce quite a kick if Jamaica ginger was 
mixed with this beer.

Thomas Smith, a painter, said that having taken a spoonful 
of Jamaica ginger in hot water he found it good when suffering 
with pains in his stomach. He never tried it as a beverage, and 
did not think he could drink it, but that he could drink quite a 
lot of it when mixed with water and sugar.

I have thought it desirable to give this synopsis of the evi­
dence for reasons that will appear later.

The first question to be determined is whether or not this
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preparation, for the sale of which the dcfenilunt him Imvii eon 
vieted, ia or ia not liquor, a a defined within the meaning of tin 
Intoxicating Liquor Act, 111 Hi. the contention being that it is 
not. and that, therefore, the justice had no jurisdiction to convict.

S. 5 of the Intoxicating Liquor Act, e. 20, 1916. provides that
No iHTHon hIihII, within the Province of New Brunswick, by himself, 

his clerk, servant or agent, expose, procure or keep for sale, or direct I v 
or indirectly, or upon any pretense, or by means of any device, sell or 
barter or offer to sell or barter . . . any liquor without having lîr-t 
obtained a wholesale license or retail license under this Act authorizing 
him so to do.
and the tuile of liquor ia prohibited in the province except for 
medicinal, scientific, sacramental or mechanical purposes, as 
authorized by the A et.

The interpretation of liquor is found in s. 2 (a), which 
enacts that :—

“Liquor” or “liquors” means and includes every spirituous or malt 
liquor and any and every wine and any and every combination of 
liquor or drinks that is intoxicating and any mixed liquor that is capable 
of being used as a beverage and part of which is spirituous or otherwise 
intoxicating. A drinkable liquid which does not contain more than 2 lu­
cent. by weight of proof spirits shall lie deemed to Ik» non-intoxicating, 
and shall not he included in the expression “liquor” or “liquors.”

hi this ease, there is no question with regard to the amount of 
alcohol which the preparation contained. The question is as In 
whether or not it is a mixed liquor which is capable of being 
used as a beverage.

The question it seems to me is one of fact, and in view of the 
evidence, the substance of which 1 have given, 1 cannot come to 
any other conclusion than that there was evidence which justi­
fied the magistrate in concluding that such was the ease. The 
preparation was purchased by MacDonald for use as a beverage, 
and was used by him as such, having at one time been diluted 
with a certain quantity of beer and at another time not having 
been so diluted, and having regard to the statements of the other 
witnesses I think it is quite clear that there was evidence that 
would justify the magistrate in concluding that it was capable of 
being used as a beverage, and in fact it is difficult to understand 
how ho could have come to any other conclusion. There is 
nothing in the New Brunswick Act making an exception in tin- 
ease of the sale of essences, extracts or tincture’s containing the
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quantity of alcohol that is pa*o!iil»ite«l by the Act, and the fact 
that at the laxt session of the legislature a hill was passed pro­
viding that this question might lie dealt with by order-in-council, 
makes it evident. 1 think, that the legislature, at 1hc time of the 
enactment of the prohibitory law. did not consider the question 
of dealing with this subject which is dealt with in 
enactment* in some of the other provinces. That the is
one of fact seems to have been the decision in eases that have 
arisen in other Canadian courts. In Her v. Mac Ltd a ( 1918), 40 
D.L.U. 443 at 451, 13 Alta. LU. 244. 29 Can. Cr. Cas. 270, 
Beck, J., says:—

In any now. under cither Art (that i« the Proprietary or Patent 
Mediriue Aet and the Allierta l.iqimr Aet ) the qtiewtion wliethcr the liiptid 
in <|iiention come* within tin- prohibition i* a question of fact. No 
dirihion or wrlitleate of an analynt under the Dominion Aet i* emiilu-ivi-.

and in the same ease at p. 454, Hyndman. J., says:—
Whether the Ihpior in queation i* not eapalde of being u*e«l a* a 

leverage i*, I think, one of fact to la- proved in each particular cane and 
not «imply to l«c inferred from the fact of it* licing a patent medicine, for 
it might well Ik* that a mixture through fraud or deception on the govern­
ment or the publie though licenced a* a patent medicine might not in fact 
comply with the proviaimi* of the Patent Medicine Act.

There is no doubt whatever but that the medicine sold by 
Crawford was a proprietary medicine such as is sold by drug­
gists throughout the country and is used for the cure of certain 
complaints, but as there is evidence to support the finding of 
the magistrate that it is capable of licing used as a beverage, and 
as no exception is made in the prohibitory law that will exempt 
it from its operations. I do not see how the decision of the magis­
trate can be interfered with, ns lie had jurisdiction to try the 
offence and was not ousted of such jurisdiction by the fact that 
there was no evidence that the preparation was liquor as defined 
by <>r within the meaning of the Intoxicating Liquor Act. 1916.

The pane of Her v. MacLean, supra, was relied upon by the 
defendant. In that ease a motion to quash was made on a 
stated ease, the facts being admitted by counsel for the Crown 
ami for the accused, and the decision was that the word liquor 
within the meaning of the Allierta Aet meant a liquor which is 
commonly known or adopted for reasonable use as a drink or 
1 leverage for human consumption, or which is reasonably capable
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nf being used a* a substitute for such beverage or being converted 
into such beverage, ami that, therefore, the sale of a préparât inn 
which complies with the requirement* of the Proprietary or 
Patent Medicine Act, that is, which is so medicated that it can­
not be used as a beverage and which is duly registered under that 
Act is not prohibited by the Liquor Act. It was held in that 
ease and has been held in other eases that there was no eonlliet 
between the Liquor Act and the Proprietary or Patent Medicine 
Act, and that, therefore, there was no foundation for the argu­
ment that the sale of the liquor in that ease called Tonic Port, 
was permitted by the Dominion Act, and that the prohibition of 
thi' Provincial Act could not apply to it.

Thi‘ definition of liquor in the Alberta Act is different from 
that in our Act, the expression liquor or liquor* in that Art 
lieing defined as:—

Including all fermented spirits and malt liquors and all combinai ion4 
of liquors, and all drinks and drinkable liquids which are intoxicating.

The decision of the majority of the members of the Alberta 
court was to the effect that the word drinkable limited the mean­
ing of tlie word liquid, and must therefore mean suitable for 
being drunk or fit for drinking. This language is very dif­
ferent from that of our Act, in which the words arc: “Any 
mixed liquor that is capable of being used as a beverage.”

It was contended by the counsel for the defence that the 
preparation the sale of which was the cause of this conviction 
would only be used as a beverage by people of depraved tastes, 
and, therefore, it should be held that it was not capable of being 
used as a beverage in the ordinary meaning of the word. I do 
not, however, think that this argument should prevail over the 
plain language of the statute. What appeals to the taste of one 
man may be entirely offensive to another. People who are in the 
habit of using wines of a superior vintage would no doubt not 
be attracted by liquors of an inferior quality, and from their 
standpoint the person who indulged in them might be consid­
ered to have a depraved or vitiated taste. Most people who use 
spirits as a beverage mix their drinks with soda or water, and 
may regard it as evidence of a depraved or abnormal taste on the 
part of those who indulge in their use in an undiluted state. It
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would be utterly impossible for some people to so do, but from 
this it could not be considered that such spirits are not capable 
of being used ns a beverage. The only question is whether the 
preparation in question was capable of being used as a beverage, 
and that it has been proved to have been so used it seems to mo 
settles that point.

A short time ago a ease very similar to the one under con­
sideration came before Taylor, J.. of the Supreme Court of 
Saskatchewan, and it wns held by him in Ilex v. Campbell's 
Pharmacy (1918), II Sask. L.R. 231, that as the evidence shewed 
that the liquid contained more than 21/i> per cent, of proof 
spirits (the amount specified in the Saskatchewan Act) it must 
conclusively be admittted to be intoxicating under s. 1 (2) of the 
Act, and as the evidence further shewed that it was capable of 
human consumption it was “liquor” within the meaning of that 
Act. The Saskatchewan Temperance Act, 1917, s. 3. provides 
that no person shall expose or keep for side or sell, barter or 
exchange liquor in Saskatchewan except as provided by the Act, 
and according to the interpretation section (s. 2) “liquor” means 
and includes:—

<a> Every spirituous and every fermented and every malt liquor.
(b) Every wine.
(c) Every and any combination of liquors and drinks or prepara­

tions or mixtures capable of human consumption, which is intoxicating.
(d) Any mixed liquor or liquid capable of being used as a beverage, 

liait of which is spirituous and otherwise intoxicating.
This language is almost identical with the language used in 

our Act, and, in that case, the judge referring to the liquid that 
had been sold, which was known as Tonic Port and which was 
registered under the Proprietary or Patent Medicine Act. is 
reported to have said at p. 235

It contains more than two and one-half per centum of proof spirits, 
and is, therefore, by the statute conclusively deemed to be intoxicating; and, 
as the purpose of the manufacture ... is to retain the solid matter in 
solution, it is a liquid capable of being used as a beverage and part of 
which is spirituous, and within the meaning of the statute conclusively 
deemed to be intoxicating.

In the Saskatchewan Act there is a provision to the effect 
that any druggist may sell to any person any mixture, compound 
or prescription made according to any formula of the British or 
United States Pharmacopoeia, or French Codex, or any extract,
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syrup, elixir, perfume or other preparation, provided it dots 
not contain liquor in excess of the. amount required as a solution, 
or preservative, and contains sufficient medication or other treat­
ment to prevent its use as an alcoholic beverage. I cannot find 
that there is any such provision or anything analogous to it in 
the New Brunswick Act.

On the first, ground, therefore, the defendant must fail.
With regard to the second ground, that the preparation is 

a medicine and is commonly used as such, and it was not intended 
by the legislature in passing the Intoxicating Liquor Act in 11)16 
to prohibit either its sale or use, I cannot find anything in the 
Act to support such a contention. As I said, the question of 
extracts, essences and tinctures was not dealt with by way of 
exception in the New Brunswick Act, and I cannot find anything 
in it which in any way limits the definition of liquor as found 
in s. 2 (a).

It was contended on the argument that as this preparation 
was registered under the provisions of the Proprietary or Patent 
Medicine Act for the Dominion of Canada, c. 56, of 1908 its 
sale was lawful. Whatever force (if any) there might have been 
in that contention certainly has been removed by the amendment 
to that enactment, 7 and 8 Geo. V, c. 30, 4 D, which provides 
that the provisions of the Proprietary or Patent Medicine Act - 
“Shall not be deemed to in any way affect any Provincial law,” 
and it cannot be taken to be in pari materia with the N.B. 
Intoxicating Liquor Act. 1919.

In the language of Taylor, J., in Rex v. Campbell's Phar­
macy, supra, the amendment disposes of the argument that 
registration under the Act relieves from the responsibility for 
compliance with the provincial law. See also Rex v. Axler 
(1917), 40 O.L.R. 304; Rex v. Wame Drug Co. (1917), 37 D.L.1L 
788, 27 Can. Cr. Cas. 346, 40 O.L.R. 469.

The decision of Lament, J., in Rex v. Druggist Sundrit s Co. 
(1916), 31 D.L.R. 761, 9 S.L.R. 443, which was referred to on 
the argument before this court was given prior to the amend­
ment in c. 30, 7-8 Geo. V.

White, J. (oral) :—1 agree with the Chief Justice, that the 
question whether the liquor proved to have been sold by the

White, J.
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defendant, waa liquor within the Intoxicating Liquor Act, or not, #• 
is entirely a question of fact, the duty of deciding which is, by s (". 
the statute, imposed upon the magistrate. As the magistrate had , HK lx|N( 
jurisdiction over the person and over the offence charged, and as ^ : 
certiorari is taken away by the Intoxicating Liquor Act, I think i;x parte 
this court has no power to interfere with the decision of the ( KAWKOKI> 
magistrate upon a question of fact, which, as I have said, is 
exclusively entrusted to him by the Act. The ease falls. 1 think, 
entirely within the judgment given by this court in Ex imrte 
Ihileij (1888), 27 N.B.R. 129. That case, since it was first 
decided, has l>ecn many times reaffirmed by this court; and, 1 
think, correctly declares the law as well established by a long 
line of English authorities, among which 1 may mention the 
cases of Brittain v. Kin no ini, 1 B. & B. 4d2. and ID </. v. Holton 
(1841). 1 Q.B. (Hi. That being so, 1 do not feel called upon to 
express any opinion as to w hether or not the liquor in question 
was liquor within the Intoxicating Liquor Act, 1916, or other­
wise, because it seems to me any judgment we might deliver on 
that point would be simply obiter. 1 agree that the rule must 
he refused and the conviction affirmed.

liule discharged.

ALBIN v. CANADIAN PACIFIC R. Co. ONT.

Ontario Supreme Court, Ap/iellate Dir is ion, Multtrk, C.J.Ki., ('lute, Riddell, ^ ( ■ 
Sutherland and Kelly, JJ. January 9, 191».

Damages ($ 111 K—207)—Subway—Removal or direct accroach to 
property—Compensation—Mearvhk or—Loss or hvsiness.

Where a claimant's land is injuriously affected by the removal of the 
direct approach to tin- premises, bv the construction of a subway by a 
railway company in a street in front of tin- land, such claimant is entitled 
to full compensation for all damage arising therefrom although no land 
is taken. The arbitrator under s. lûô of the Railway Act (K.8.C. 1900 
c. 37) should ascertain the entire eoni|H-nsation to which the claimant 
is entitled and in doing mo should consider evidence of loss of business 
and make such allowance therefor as forming part of the uom|K-nsation 
to lx- allowed as he may think just wider the circumstances.

|Review of authorities; we also annotation on Damages u|K>n Expro­
priation, 1 D.L.R. 508. |

Appeal by the railway company, contestants, from an Statement, 
award of an arbitrator determining the compensation to Ire paid 
to the claimant, Alberta Albin, for injury sustained by the con-
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etruction by the contestants of a subway in Yonge street in the 
city of Toronto.

The claimant’s premises, in which she carried on the business 
of a confectioner, were situated on the west side of Yonge street, 
a short distance north of the railway tracks.

The arbitrator allowed $10,860, of which $4,500 was for loss of 
business. The balance represented the depreciation in the value 
of the property.

C. M. Colquhoun, for appellant ;
William Laidlaw, K.C., for respondent,
Clute, J.:—Appeal from the award of Coats worth, l .1 

in a matter referred to him by an agreement of reference to 
determine the compensation to be paid to the claimant for 
damages sustained by reason of the construction by the contestants 
of a subway in Yonge street.

The claimant’s premises were No. 1204, situate on the west 
side of Yonge street, a short distance north of the Canadian 
Pacific Railway tracks.

His Honour allowed $10,806, of which $4,500 is “for loss of 
business.” The balance, $0,360, represents the depreciation in 
the value of the property. There was no serious dispute as to the 
correctness of the amount thus allowed for depreciation, nor 
could there be, except possibly in respect of the costs of the sale of 
which I shall speak presently.

But it is contended that, under the statutes and authorities 
governing the case, the claimant is not entitled to l>e allowed 
anything for her loss of trade.

It is quite clear that, although no land of the claimant was taken, 
she was entitled to damages by reason of the railway company 
having cut away the street in front of her premises to the depth of 
over 5 feet, thus destroying her approach to Yonge street.

It is not disputed that the claimant was entitled to compensa­
tion, although none of her land was taken.

It has been held under the Imperial Acts (the Lands Clauses 
Consolidation Act, 1845, 8 Viet. ch. 18, sec. 68, and the Railways 
Clauses Consolidation Act, 1845, 8 Viet. ch. 20, secs. 0 and 16) 
that damage recoverable under the words “injuriously affected”
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must result from un act made lawful by the statutory powers or 
be such as would have l>een actionable but for the statutory 
powers.

It is therefore necessary to examine in what respect our statute 
differs, if at all, from the Imperial Acts.

It will lie seen by reference to these sections, that sec. 08 of 
ch. 18 and secs. 0 and 10 of ch. 20 refer to lands taken or “injuri­
ously affected.”

Section 68 contains these expressions: “If any party shall lie 
entitled to any compensation in respect of any lands, or of any 
interest therein, which shall have l»een taken for or injuriously 
affected by the execution of the works ...” he is to follow 
the course therein directed, that is. he may have an arbitration 
or a jury.

In the Railways Clauses Act, 8 Viet. ch. 20, sec. 6 declares: 
“ . . . the company shall make to . . . all other 
parties . . . injuriously affected by the construction thereof, 
full compensation for the value of the lands so taken or used, and 
for all damage sustained by such owners, occupiers, and other 
parties, by reason of the exercise, as regards such lands, of the 
powers by this or the special .Act, or any Act incorporated there­
with, vested in the company . . . The amount of such 
compensation shall l>c ascertained and determined in the manner 
provided by the said Dim Is Clauses Consolidation Act.”

Section 16, after giving i>owers to execute the works, goes on to 
say: “Provided always, that in the exercise of the powers by this 
or the special Act granted the company shall do as little damage 
us can ho, and shall make full satisfaction in manner herein and in 
the special Act, and any Act incorjxjrated therewith, provided, to 
all parties interested, for all damage by them sustained by reason 
of the exercise of such powers/’

The Canadian Railway Act, R.S.C. 1906, ch. 37, sec. 155, 
follows the wording of the latter portion of sec. 16, but uses the 
word “compensation” instead of “satisfaction,” and is as follows: 
“The company shall, in the exercise of the i>owers by this or the 
special Act granted, do as little damage as possible, and shall make 
full compensation, in the manner herein and in the special Act 
provided, to all persons interested, for all damage by them sus­
tained by reason of the exercise of such powers.”

40-47 D.L.R.
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Section 6 of ch. 20 and sec. 68 of ch. 18 of the Imperial Acts 
were not introduced in our statute, which docs not limit the
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compensation to lands “injuriously affected” or as “regards such 
lands,” as do the Imperial Acts. The right to compensation under 
our Act is declared by sec. 155, and is, in my opinion, distinctly 
different in its meaning and intendment from the sections of the
Imperial Act above referred to.

It was held by Armour, C.J., in the case of Re Birely and Toronto 
Hamilton and Buffalo R.W. Co., 28 O.R. 468, under the Canadian 
Railway Act, 51 Viet. eh. 29, sec. 92 (now 155), that the claimant 
was entitled to an award of damages arising in respect of the oper- 
ation of the railway, notwithstanding that no part of his lands had 
been taken for the raiftvay, and he distinguished Hammersmith etc. 
RAW Co. v. Brand (1869), L.R. 4 ILL. 171, wherein it was held, 
under the Imperial Acts, that a person whose land had not ken 
taken for the purposes of the railway could not recover statutory 
compensation from the railway company in respect of damage or 
annoyance from vibration occasioned by the passing of trains 
after the railway was brought into use, even though the value of 
the property has l>een actually depreciated thereby. Armour. 
C.J., referring to the Hammersmith case, says: “That case is no 
authority upon the construction of the (Canadian )Railway Act, 
51 Viet. ch. 29, for it was decided upon the construction of die 
Imperial Act 8 Viet. ch. 20, which diffère essentially from the 
Canadian Railway Act; and it is safe to say that, had the Inijierial 
Act 8 Viet. ch. 20 been identical with the Railway Act, the decision 
would have been the other way.” An appeal from this judgment 
was quashed: see 25 A.R. (Out.) 88.

The Birely case was cited in Powell v. Toronto Hamilton and 
Buffalo R.Co.,( 1897),25 A.R. (Out.) 209, and it was there pointed out 
by Osler, J.A. (pp. 213, 214), that the case differed altogether from 
such cases as Corporation of Parkdale v. West (1887), 12 App. Cm. 
602; Bowen v. Canada Southern R.W. Co. (1887), 14 A.R. (Ont.) 1; 
Beckett v. Midland R.W. Co. (1867), L.R. 3 C.P. 82; Caledonian 
R. Co. v. Walker s Trustees, ( 1882), 7 App. Cas. 259; North Shore H. II’. 
Co. v. Pion (1889), 14 App. Cas. 612, “where, by the actual con­
struction of the railway, the access to private property was inter­
fered with and practically destroyed. In cases of that class there
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is a permanent injury to the estate of the land-owner, which, 
upon the principles explained and illustrated in these decisions, 
entitles him to compensation, although none of his land is actually 
taken.”

It will lie observed that the case at bar differs essentially from 
the Powell case in this, that the damage in the Powell case was 
from anticipation of injury by reason of the operation of the rail­
way after construction, and it is expressly distinguished from the 
present case, where, by the actual construction of the railway, 
access to private property was interfered with and practically 
destroyed.

In Ricket v. Metropolitan R. Co. 11807), L.R. 2 ILL. 175, the claim 
was for (1) damage to the structure of the house, and (2) with 
respect to the claim for loss of profits. The jury found that there 
was no damage to the structure of the house, but that the plaintiff 
sustained damage in respect of the interruption to his business, 
and gave a verdict for £100. The case was afterwards removed into 
the Queen's Bench, the facts were turned into a special case, and 
the question for the opinion of the Court was, “whether the loss 
of customers by the plaintiff in his trade, under the above circum­
stances, was such damage as entitled him to recover from the 
company?” The Court, consisting of four Judges, unanimously 
gave judgment in favour of Ricket. The case was taken on error 
to the Exchequer Chandier, where it was heard by six Judges, 
four of whom were for reversing, and two for affirming, the judg­
ment of the Court lielow. It was therefore reversed, and error was 
then brought to the House of Lords. The case was heard by the 
Lord Chancellor (Lord Chelmsford), Lord Cranworth, and Lord 
Westbury, and the judgment of the Exchequer Chamber was 
affirmed by the judgment of two, the third (Ix>rd Westbury) 
dissenting.

Ricket was the occupier of a public house, situate in a place 
known as Crawford Passage, opposite Bowling Green Lane. It 
did not appear that the defendants blocked the immediate approach 
to Picket’s public house; they blocked the carriage-way of Bowling 
Green Lane, but gave a passage to foot-passengers across Coppice 
Row to the passage which led to the public house. This obstruction 
was continued for 12 months, and then the streets and passages 
were restored to their original condition.

ONT.
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The House of Lords held, Lord Weetbury dissenting, that Rivkvt 
was not entitled under the 68th section of the Lands Clauses Act n r 
the 6th or the 16th section of the Railways Clauses Act, to receive 
compensation for injury to his trade consequent uj)on these obstruc­
tions. Lord Westbury said (p. 202): “There is nothing in tla- 
statutes.” that is, these two statutes, “to warrant the position that 
there shall be no condensation where at common law there would 
have been no right of action;" and also (head-note) : “The trade 
carried on in particular premises is a thing appertaining to the 
premises, and, as such, is included in the ‘ interest’of the occupier; and 
that interest is part of the value of the property, and if injuriously 
affected, is to be compensated.” Lord Westbury was also (head- 
note) of the opinion that the meaning of “parties interested," in 
the 16th section of the Railways Clauses Act, is, parties eustaimng 
a special and individual loss by reason of the works which the 
section empowers the company to construct, and Ricket was 
entitled to compensation under this section. Thus four Judges of 
the Queen’s Bench, two of the Exchequer Chamlier, and one of tIn- 
House of Ixirds, were of the view that Ricket was entitled to 
recover, and four Judges of the Exchequer Chamber and t w«. of 
the House of Lords that he was not.

The facts in the Ricket case are so widely different from those 
in the present case that, even if it should Ik? held that our statute 
is in effect the same as the English Acts, it is not an authority 
against the claimant binding in this case.

The Ricket case has been considered and followed in subsequent 
cases; the effect of it is considered in Metropolitan Board of Work* 
v. McCarthy (1874), L.R. 7 H.L. 243; and to explain its effect, it is 
necessary' to bear in mind the siiecial points upon which the 
decision turned.

Lord Chelmsford, in the Ricket case, L.R. 2 H.L. at j*. Ib8. 
states that “the damage which is the foundation of the claim to 
compensation ... is too remote to lie the subject of an 
action.” This finding would have been sufficient in law to dispute 
of the case.

This question is dealt with in Grippe’ Law of Compensation. 
5th ed., p. 145: “If on the facts a jury or arbitrator had fourni 
that the damage complained of had affected the value of the 
premises apart from any question of injury' to trade, a claim to 
compensation could have been maintained.”
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In the ease of Metropolitan Board of Works v. McCarthy, the 
fade were as follows:— 8. (’.

M. was the lessee or occupier of a house in close proximity to x7.hi\

a draw-dock which opened into the Thames. He had no right,
< ANAWAN

in any way, to the use of the dock, except as one of the public; l‘\< ih< 
but, his premises lieing in close proximity to it, his use of it for the 1{ < l 
purines of his business was very constant. The dock was flute.J 
entirely destroyed by the works of the Thames Embankment.
M. sought compensation. The case submitted to the Court 
stated, ‘‘that by reason of the destruction of the dock, and the 
destruction thereby of the access to and from the Thames, the 
plaintiff's premises liecame and were, as premises either to sell or 
occupy in their then condition, and with reference to the uses to 
which any owner or occupier might put them in their then state 
and condition, permanently damaged and diminished in value."
It was held that the plaintiff was, on these facta, entitled to eom- 
])cnsation. This case was decided upon the meaning of the words 
"injuriously affected.'’ The Lord Chancellor (Lord Cairns) said 
ip. 252): “The pro|x*r test is to consider whether the act done in 
carrying out the works in question is an act wliich would have 
given a right of action if the works had not lieen authorised by 
Act of Parliament. I do not pause to inquire whether or not, if 
the question was not to be decided for the first time, it is not a 
test somewhat narrow. 1 accept that test as l»eing the test which 
has l>eon laid down, and which has formed the foundation for the 
decision of so many cases liefore the present.” He then (p. 253) 
referred to the argument of Mr. Thesiger, who stated “that the 
test . . . was this, that where by the construction of works 
there is a physical interference with any right, public or private, 
which the owners or occupiers of property are by law entitled to 
make use of, in connection with such projœrty, and which right 
gives an additional market value to such pro|>erty, apart from the 
uses to which any particular owner or occupier might put it,there 
is a title to compensation, if, by reason of such interference, the 
property, as a property, is lessened in value.” The Lord Chan­
cellor (pp. 253, 254) referred to the Kicket case, “which at first 
sight was supposed to militate against this proposition . . . 
but in truth that case has no application whatever to the present.”
L°rd Chelmsford referred to the many irreconcilable decisions
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under the Lands Clauses and Railways Clauses Aets, ami >ii<l 
(p. 25<>): “It may lie taken to have l>een finally deeided that in 
order to found a claim to compensation under the Aets there must 
be an injury and damage to the house or land itself in which the 
person claiming compensation has an interest. A mere personal 
otat ruction or inconvenience, or a damage occasioned to a man's 
trade or the goodwill of his business, although of such a nature 
that but for the Act of Parliament it n ight have been the subject 
of an action for damages, will not entitle the injured party to 
comiwnsation under it.”

lieefott v. Midland H.IV. Co., L.R. 3 C.P. 82, was approved 
In that case the plaintiff’s house fronted on a public highway. 
The defendant railway company, under its powers, erected an 
embankment, thereby narrowing the road from 50 to 33 feet, and 
thus, according to the evidence, materially diminishing the value 
of the house for selling or leasing. It was held that this was such 
a permanent injury to the estate of the plaintiff in the pren isee 
ns to entitle him to compensation under the Lands ( Mouses ( 'onsoli- 
dationActand Rail ways Clauses Consolidation Act, 1845. ICckit 
v. Metropolitan R. W. Co. (supra) w as ol>served upon and dis­
tinguished.

When the facts in Metrojwlitan Hoard of Works v. McCarthy 
are considered, it strongly supports the claimant's rights in the 
present case.

In the McCarthy case the plaintiff claimed compensation fur 
damages to his property caused by the works of the Thames 
Embankment. He carried on the business of a carman and con­
tractor for supplying builders with lime, bricks, and other building 
material, and as a dealer in sand and ballast, near a dock leaf ling 
to the Thames, which dock was largely used by the plaintiff in the 
way of his business. This dock was a free and open public dock: 
the plaintiff had no right or easement in the dock other than as 
one of the public, nor was there, appurtenant or otherwise liclong- 
ing to his premises, any other right or privilege in or to the dock. 
By reason of the proximity of the dock to the plaintiff's premises 
and the access thereby given to and from the Thames, the premises 
were rendered more valuable to sell or occupy with reference to 
the uses to which any owner might put them. In the execution 
of the works, a solid embankment was carried along the foreshore
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of the Thames, time permanently stopping up and destroying the 
dock. By reason thereof the access through the dock to and from 
the Thames was destroyed, and the plaintiff’s premises became 
and were as premises, either to sell or occupy, with reference to 
the uses to which any owner or occupier might put them in the 
then state and condition, permanently damaged ami diminislied 
in value. It was held that the plaintiff, on the facts, was entitled 
to compensation, and the damages were assessed at £1,900. 
IiOrd Chelmsford, at p. 259, said: “1 cannot help observing that 
the Judges in the Court below appear to me to have needlessly 
embarrassed themselves with the consideration whether this case 
is distinguishable from Picket's Caw. The distinction is marked 
and obvious. In Kick'd'« Case there was no finding which related 
to the premises, but merely of a personal damage; here the special 
case expressly states an injury and damage to the premises.”

I/>rd Oilagan, while fully concurring in the judgment, inti­
mated his opinion that the oliscrvations of Lord Westbury in the 
Ricket case had laid down the correct rule for construing sec. 98 
of the Lands Clauses Act. The legislature never intended “that 
the community should profit at the exi>cnse of a few of its meml>ers” 
(p. 205).

In Caledonian K.IV. Co. v. Walker's Trustees, 7 App. Cas. 259, 
the Scottish Railways Clauses Act of 1845 (similar to the Knglish 
Act) was considered. The trustees were possessed of a spinning 
mill 90 yards from an imi>ortant main thoroughfare in Glasgow , 
having parallel accesses on the level from two sides of the mill to 
the thoroughfare. A railway company under their special Act 
cut off entirely one access, sulwtituting therefor a deviated road 
over a bridge with steep gradients. And the other access they 
diverted and made less convenient. When the bill was Ixffore 
Parliament , the trustees were induced to withdraw their opfiosition 
in consideration of an agreement, by which the company undertook 
that, in the event of the land of the trustees and of others being 
injuriously affected by the construction of any of the works pro­
posed by the bill, their claim to compensation should not lie 
burred by reason of the company not taking pail of their land. 
Held, that though the agreement gave no right to compensation, 
the trustees were entitled to it under the Railways and Linds 
Clauses Consolidation (Scotland) Acts, 1845. Per Lord Selliornc,

« S',MX
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L.C. : “ The olistruction of access to a private property by a public 
road need not be ex advereo, but it must be proximate and not 
remote or indefinite to entitle the owner of that property to 
compensation for the loss of it.” The McCarthy case was held 
unriistinguishable; the Chamberlain* and Beckett cases approved; 
Ricket v. Metropolitan AMI . Co. examined.

Lord Selhorne (p. 270) lays down three propositions which he 
regards as having been established:—

“ 1. When a right of action, which would have existed if the 
work in resjiect of which conqiensation is claimed had not been 
authorised by Parliament, would liave been merely personal, 
without reference to land or its incidents, compensation is not due 
under the Acts.

“2. When damage arises, not out of the execution, but only 
out of the subsequent use of the work, then also there is no case 
for compensation.

“3. loss of trade or custom, by reason of a work not otherwise 
directly affecting the house or land in or upon which a trade has Iron 
carried on, or any right properly incident thereto, is not by itself 
a proper subject for compensation."

The distinction here given as to when loss of trade or custom 
is not a proper subject of compensation docs not include the 
present case: it is where the work docs not directly affect the house 
or land in or upon which the trade has been carried on. Here the 
work did directly affect the house and land: it took away from it 
the right of access to the public street, and it was by reason of the 
loss of that right that the damages accrued to the business. Lord 
Scllxirne points out the exact nature of the claim in the Richet 
case (7 App. Cas. at p. 281), and shews that "there was, therefore, 
no olistruction at all which could interfere with the direct access 
to or from” Rickct’s house. Lord Selhorne (p. 283) sets forth 
fully the particulars of the Ricket case and its progress through 
the Queen’s Bench and Exchequer Chamber, wltich reversed the 
Queen’s Bench decision : “When Ricket's Case came to your 
Lordships’ House the judgment of the Exchequer Chamlier was 
affirmed, Lord Chelmsford and Lord Cranworth concurring in 
the result , though not in all their reasons. Iiord West hurt'

*Chamberlain v. West Endof London and Crystal Palace R.IT. Co. (lwrtl, 2 
B. *8.617.
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dissented, calling in question the rule that the words ‘injuriously 
affected’, in the compensation clauses of the Lands ami Railways 
Clauses Acts, mean only such a technical injury as would have l>een 
actionable if the work had not l>ecn authorised by the Legislature. 
Much of Ix»rd Chelmsford's reasoning was founded upon a dis­
tinction lietween temporary and permanent damage under the 
08th section of the Lands Clauses Act, and the 0th and ltith sections 
of the Railways Clauses Act, in wliich Lord Cranworth did not 
concur; and it certainly does not appear to me” (Lord Selborne) 
“that the decision of Ricket’s Case, either in this House or in the 
Kxchequcr Chamber, can satisfactorily be explained by any such 
distinction. Rut both these noble and learned Ixirds agreed that 
the damage by loss of custom, of which the plaintiff complained, 
was a consequence of the works of the railway company, too 
remote and indefinite to bring it within the scope of any of the 
compensation clauses of the Acts.”

He points out (p. 284) that the same view was taken of Racket's 
Case by Willes and Ryles, J.L, in the Beckett case, and that in the 
case then liefore the House (Walker’s Trustees) as in the Chamber­
lain, Beckett, and McCarthy cases, the claim was made in respect 
of a direct and immediate injury to the trustees’ estate by cutting 
off their direct and immediate access to the street.

The effect and meaning of this judgment, as I understand it, 
is that loss of trade is a proper ground for compensation when it 
arises by reason of the works directly affecting the house and land 
on which the trade is carried on. The reasoning of Lord O’Hagan 
in the Walker's Trustees case is to the same effect: he clearly 
distinguishes the McCarthy case from the Rieket case.

Lord Rlackbum refers to the various decisions down to the 
McCarthy cast1, and holds that the cases shew that the right of 
access by a public way to land is a right attached to the land, and 
that, if any obstruction to the right of way occasions particular 
damage to the owner or occupier of that land by tliminisliing its 
value, an action wliich he might bring for tliat particular damage 
would be for an actual injury in respect of the land.

The effect of these decisions and especially of the Walker's 
Trustees case is that, where the land itself is injuriously affected 
by the removal of the direct approach to the premises, even under 
the Imperial Acts a claimant is entitled to compensation for loss 
directly arising from such cause.

ivol!



Dominion Law Reports. [47 D.L.R.598

ONT. Before leaving the English cases it may be well to refer to the
s. ('. authorities mentioned by Mr. Cripps in his Law of Compensation,
Albin 5th ed., p. 146 (note /), cases tending to shew that damage to

( x i ian trade or business cannot be allowed. In addition to those already 
Pacific referred to, he mentions lie Penny and South Eastern R.W. Co. 
11 Co- (1857), 7 El. &B1.060,119 HR. Vi90; Heginaw,Vaughan (1868), L.R.
elute, J. 4 Q li iQO; bigg London Corporation (1873), L.K. 15 Eq. 37(1;

Metropolitan board of Work* v. Howard (1889), 5 Times L.K. 732: 
Dublin Corporation v. Douiing.{1880), 0 L.K. Ir. 502.

In the Penny case depreciation in the value of property ad­
joining a railway by reason of the premises being overlooked by 
persons on the railway was not allowed, but injury from vibration 
caused by ballast trains during construction was recognised ns 
a ground for compensation.

In the Vaughan case, the railway company served upon 1 
a tenant from year to year, a notice of their intention at the 
expiration of 6 months to enter and take the premises. F. claimed 
compensation for depreciation in the value of his interest, whic h 
had taken place since the expiration of the 6 months by reason 
of the execution of the company's works, the custom of the public 
house having been greatly reduced by the pulling down of the 
neighbouring houses taken under the company’s statutory powers. 
The magistrate having refused to assess this item of compensation, 
on a rule to compel him to do so it was held that this depreciation 
was not the subject of compensation, and the claim had leen 
rightly rejected. Cockbum, C.J., said (L.K. 4 Q.B. at p. 194): 
“It is quite clear the tenant cannot ask for compensation because 
the neighbouring property has been taken. The company night 
have done this by voluntary agreement quite independent ly of any 
statutable powers, and so destroyed the custom of the public 
house, and no action could have tieen maintained by him for the 
loss, inasmuch as no injury or trespass was done to him: con­
sequently he could not have claimed compensation for this descrip­
tion of loss. This is an item of compensation not contemplated 
by the statute."

It is apparent that the Vaughan case is distinguishable front 
and not applicable to the present ease.

In bigg v. London Corporation, the 4th item of the plaintiff's 
claim was “for depression of the trade carried on by the plaintiff
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H. Adkins caused by the defendants' works, £150.” Sir Jan es 
Bacon, V.-C., said (L.R. 15 Eq. at p. 381): “There is not, strictly 
speaking, a particle of evidence that his trade has l>een in any 
degree depreciated; and it is clear that the plaintiff has no parti­
cular injury to complain of.” He was allowed dan ages for the 
interference with his cellars, which was not authorised. The 
Bided case was referred to by the Vice-Chancellor, who oheerved 
that it had gone far to settle the law in such cast's; that remote 
and consequential damages cannot lx? claimed.

It is sufficient to distinguish this case from the one at bar to 
observe that there was no evidence of loss of trade, and it is to l>e 
considered having regard to the third proposition laid down by 
Lord Sellome in the Walker's Trustees case and the subsequent 
cases where it has been held that the destruction of a right of 
access is a ground for damage.

Metropolitan Hoard of Works v. Hotrard, 5 Times L.R. 732, 
was an appeal to the House of Lords from the decision of the 
Court of Appeal, Howard v. Metropolitan Hoard of Works (1888), 
4 Times L.R. 591, affirming the judgment of Mr. Justice Denman 
in favour of the plaintiff. The claim was under the Lands Clauses 
Act, and was in respect of the injurious affection of the plaintiff's 
property by certain street improvements made by the defendants. 
The plaintiff was the tenant of a licensed public house in Bridge 
street, about 250 feet distant from old Putney Bridge. Bridge 
street was the main street on the Middlesex side of the Thames 
leading to old Putney Bridge. The Board built a new bridge a 
short distance up the river, and made a new thoroughfare on the 
Middlesex side leading to the new bridge. The old bridge was 
then closed, and Bridge street led down to the water only, and in 
consequence the traffic, which formerly went along Bridge street 
past the plaintiff s public house, was diverted at a point l>cfore 
the plaintiff's house was reached, and passed along the new 
thoroughfare and so over the new bridge. The plaintiff claimed 
compensation in respect of his property lieing “injuriously affect­
ed” by the works carried out by the defendants, and on the 
inquiry before the jury the plaintiff produced evidence that in 
consequence of the diversion of the traffic the trade of the public 
house had greatly diminished. The jury awarded the plaintiff 
£1,031 compensation. Upon the hearing of the action, the
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defendants contended that the inquisition was bad, as it found 
solely, or to a great extent, money due to the plaintiff for loss of 
profits of the trade, which could not he the subject of compensation, 
the only subject for compensation being the depreciation in the 
value of the premises. Mr. Justice Denman, who tried the ease, 
held that he was not justified in treating the inquisition as a 
nullity, and gave judgment for the plaintiff. The Court of 
Appeal affirmed the decision of the learned Judge, and Dad 
Hcrschcll gave the judgment of the House dismissing the appeal, 
saying (5 Times L.R. 732) that he “did not think it could lie 
doubted that an interference of this character with the access 
to the house of the respondent by means of thus dealing with the 
road or highway on which it was situated was an injurious affecting 
of his premises which would give him a right to eonqiensation if 
those premises had Ijcen rendered less valuable than they were 
before." This case, below, is reported in 4 Times L.R. 861. 
where the McCarthy case and the Walker’s Trustees ease were 
referred to. In dismissing the appeal, the Master of the Rolls said : 
“The case came within the 4th proposition laid down by lord 
Selborne in the Walker’s Trustees case that ‘the detraction by the 
execution of the work of a man's direct access to Iris house or land, 
whether such access be by a public road, or by a private way. is a 
proper subject for compensation.’ In considering that matter it 
would not be right to regard the house solely as a public house, 
but it would be equally wrong to exclude the fact that the house 
was in a position to be used, and was used, as a public house . . . 
It was not clear that the jury had not used the evidence as to the 
diminution of trade in considering the question of the depreciation 
in value of the house. Such evidence was always gift'll and 
could not be shut out.” Ixrpes, L.J., concurred. In his opinion, 
the “house was injuriously affected by the execution of the works, 
and the jury awarded compensation, not for the loss of trade, 
which would not, per se, be a legitimate head of damage, but for 
the deterioration in value of the house as measured by the loss of 
trade."

As the result of the eases under the Lands Clauses Act and 
Railways Clauses Acts (Imperial), the claimant would in the 
present case be entitled to a claim for compensation for deteriora­
tion in the value of the premises, in which evidence of the loss
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of trade would be admissible, although possibly not allowable 
per se. It would be a question whether or not it could he rejected 
under the 3rd proposition as laid down by Lord Selbome in the 
Walker's Trustees case.

In my opinion, the effect of the 3rd proposition would not lie 
to exclude the claim for damages for loss of trade. However that 
may be, I think it clear that, having regard to our statute, the claim 
is well supported. The claim clearly arises under the very language 
of the statute. The claimant is entitled to full compensation for all 
damage by her sustained by reason of the exercise of such powers. 
There is no decision, as I understand the cases, in our own Courts 
to militate against this view. The Pouell case has licen already 
referred to.

In St. Catharines /i ll'. Co. v. Morris (1889), 17 O.R. UU7, 
compensation was sought for the loss of local custom to and from 
a mill, not arising from the construction of the railway, but from 
a sultsequent user of it. It was held that the damages were too 
remote, and Galt, C.J., said (pp. 071, 072): “In the case of 
Caledonian R.W. Co. v. Walker’s Trustees, it was manifest that 
the property in question had liecn seriously affected bv the closing 
of access to a principal thoroughfare in Glasgow; and in the case of 
Metropolitan Board of ll'orts v. McCarthy, it was clear his property 
had liecn very much lessened in value. In the case now liefore 
me no such damage was suggested. All that was urgeil liefore 
the arbitrators, or at any rate all on which their award is based, 
was that there was a speculative loss of local custom not arising 
from the construction of the railway but from the user of it." It 
also appeared to the Court, from the findings of the arbitrators 
themselves, that the damages were altogether too remote and 
speculative (p. 672).

In Re Toronto Hamilton and Buffalo R.W. Co. and Kcrner 
(1896), 28 O.R. 14, the arbitrator found that the claimant had 
suffered no damage. Ferguson, J., on appeal, said (p. 19): “In 
the present case no sum was awarded. It cannot lie said that the 
award exceeds $400, and I am of opinion that, as an appeal, this 
appeal does not lie. . . He stated (pp. 19, 20) that he 
thought there might be ground for separating the claim for $189, 
on the authority of Ford v. Metropolitan R.W. Co. (1886), 17 
Q.I1.D. 12, if the English Railway Act on the subject was the same
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in effect as the Act of 1888 (Dominion), but was of the opinion 
that the Acts were materially different so far as the question there 
involved was concerned.

The case of Leblancv.The King, ( l9l7i.38DLIt.G3'.1.16Can. Lx. 
219, was referred to. In that case, the Crown hndsuletituted for a 
level street crossing a permanent subway, which resulted in a 
material change in the level of the street opjxisitc the pro|>erty of 
the suppliant, who claimed lxrth damages to his property and loss 
of business. Audette, J., held that, where no land is taken, the 
owner of property on such a street is precluded from recovering 
for loss of business, and referred to the decision by himself in 
The King v. Richards (1912), 14 Can. Ex. C.R. 365, where lie held 
that the damages which a suppliant can recover are only those 
which would affect or would go to decrease the market value of the 
property.

These last two are the only cases which I have found where 
it has been so hi ' in Canada, and it does not appear in the Leblanc 
case whether e icnce of loss of business and trade was tendered 
as entering into the depreciation of the value of the land.

Re Meyer and City of Toronto (1914), 19 D.L.R. 785, 30 O.L.11. 
426, was an appeal by the claimants from the award of the arbi­
trator, to increase the damages, under the Municipal Act, for the 
expropriation of a parcel of land on the Lake Shore upon which 
were erected a restaurant, boatrhouse, and dining-hall. The 
arbitrator found the value of the land and allowed in addition 
thereto 115,500 for business disturbance. Upon an appeal to this 
Court, the finding of the arbitrator was sustained and the optical 
dismissed. Hodgins, J.A., gave the judgment of the Court dis­
missing the appeal. The cross-appeal was abandoned. It was 
held that the profits which are being earned are undoubted!', an 
element to be considered in deciding as to the value of the land 
and as demonstrating the use to which it may reasonably and 
advantageously be put, and as giving it unique and special value. 
In arriving at the amount of profits, salaries for the claimants, a 
fair rental, and an allowance for depreciation, were held to le 
properly chargeable against the business; and an allowance of 
three years’ profits for the diminution of the business was held 
to be, in the circumstances, sufficient—the value of the land and



47 D.L.R.J Dominion Law Reports. 003

buildings having lieen based really on the amount of the annual 
profit.

In City of Toronto v.J.F. lirmim 0.(1917).37D.L.R. 532,55 Can. 
S.C.R. 153, it was held under the Municipal Act, sec. 325, that 
where there is injurious affection within the meaning of sec. 437, 
the owner is entitled to compensation, though none of his land is 
taken and no right or privilege attached thereto interfered with.

To sum up my conclusion on the examination of the cases, I 
am of opinion that the plaintiff is entitled to damages in the present 
case under the Canadian Railway Act, sec. 155; that the evidence 
shews that the damages arose directly from the execution of the 
works, and were in addition to the amount allowed as represented 
by the value of the property as it existed before and after the 
building of the subway. It was not argued that the amount 
allowed, if the plaintiff was entitled to any sum for loss of business, 
was too large.

In the case of He Hannah and CamiMIford Lal;e Ontario and 
Western R.W. Co. (1915), 25 D.L.R. 234, 34 O.L.R. 615, it was 
held by Riddell, J., that the proper method is to ascertain the 
value of the whole parcel of which part has lieen taken and the 
value of the remaining portion after the taking and deduct the 
one from the other: the difference is the compensation to be 
allowed.

There is no case deciding the method on the facts disclosed in 
the case at bar, nor do I think the rule laid down in the case just 
cited is applicable to the present case. If that rule were strictly 
applied, it would preclude the loss which might and which in this 
case largely did occur during the progress of the work.

Proceedings were taken with a view to commencing the work 
on the subway in question as early as 1913, and the work actually 
began in May, 1914.

The evidence shews that the business was increasing until the 
defendants commenced the subway in 1914, when it seemed to go 
back. The claimant says “she lost her trade and put her out of 
business;’’ “the people would not come up to buy.” She con­
tinued the business up to 1918, when she sold the premises.

The evidence of the loss of business, upon the facts in this case, 
was properly admissible and very important on which to base the 
claimant's loss.

ONT.
8. <\

Alhin 
Canadian 

K.'tV 

Clute, J.



604 Dominion Law Retorts. [47 D.L.R.

ONT.
s. c.

Canadian

ICCcl

Clute, J.

Mulock, C.J.E*. 
Sutherland, J. 

Kelly, I.

I can find no authority except the Meyer case which would 
warrant the arbitrator in accepting the three vears’ loss of business 
as the measure of loss which should be adi._ to the depreciation 
of the property. The loss thus shewn by the evidence should lie 
taken into account in ascertaining the total compensation to which 
the claimant is entitled. It forms an important element in con­
sidering damages, but cannot be taken in itself as the sum which 
should tie added to the depreciation in the selling price of the 
property.

The case should go back to the arbitrator to ascertain t In- 
entire compensation to which the claimant is entitled, ami in 
doing this he will consider the evidence of the loss of business and 
make such allowance therefor, as forming part of the compensation 
to be allowed, ns he may think just under the circumstances.

Costs of this appeal and the costs of the reference back to be 
costs in the cause.

Mulock, C.J. Ex., and Sutherland, J., agreed with Chile, J.
Kelly, J.:—It is not seriously contested that the works 

constructed by the company were legally authorised and executed 
and that the proceedings for arbitration were properly brought 
under the statute. The question therefore comes down to this: 
has the plaintiff suffered injury of the kind for which the statute 
authorises the making of compensation, and, if so, for what is such 
compensation recoverable and what was the extent of the injury?

It seems beyond question that the construction of the works 
by the company has materially interfered with access to the 
property from the public street, and that its value, irrespective of 
any particular use which could have been made of it, is so 
dependent upon the existence of that access as to die suli- 
stantially diminished by that interference. This, independently 
of what, if any, rights accrue to the owner from any other acts of 
interference found by the arbitrator, entitles her to compensation, 
under sec. 155 of the Railway Act, R.8.C. 1606, eh. 37.

As respects the land itself, the arbitrator has placed the damage 
at $6,366, the difference between what he finds was the value 
before the commencement of the work done by the company, and 
the value afterwards arrived at by taking the net proceeds of ihe 
sale made in February, 1918. The actual selling price was $3,160,
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but the arbitrator, in fixing the amount, deducted not this mini, 
but the net proceeds of the sale (12,008), arrived at by deducting 
from the $3,100 the costs of sale, legal expenses, etc. Except in 
respect of this deduction, I am of opinion that we should not, on 
the evidence and following recent decisions binding upon us as to 
the weight to lie given the findings of an arbitrator in such cases, 
le justified in disturbing the amount stated by the arbitrator as 
the damage to the property itself. That item of the award should 
be reduced to $0,174 ($9,274—$3,100).

As to the damage for injury to business, I am of opinion, after 
a careful examination of the aut horities, both English and Canaiban, 
and from a comparison of the language of the sections of the 
English Acts on which the English cases have licen decided, with 
the language of sec. 155 of the Dominion Railway Act, that the 
present case does not necessarily fall within any.of the authorities 
cited, or which I have lieen able to find, declaring against allowance 
of compensation for injury to business. Section 155 is wider in its 
terms than the sections (taken together) of the English Acts 
referred to. So, too, the facts of the present case are quite dis­
tinguishable from those of the cases relied upon—such as Pmrrll v. 
Toronto Hamilton and Buffalo ft.1V. Co., 25 A.R. 'Ont.) 209, which 
was urged as an authority bi nding upon this ( 'ourt , but w hich presents 
an altogether different state of facts. Vpon a perusal of the 
reasons for judgment in that case, it will lie oleerved that the 
decision was based mainly upon the ground that there was no 
interference with the property itself, or with access to it, and that 
compensation recoverable in respect of lands injuriously affected 
must lie based on injury or damage to the estate or land itself, and 
not on personal inconvenience or discomfort to the owner or 
occupier. Here, in the exercise of the powers possessed by the 
company, there was interference with the property and consequent 
damage; and the company, by sec. 155, is required to “ make full 
compensation" to the owner for all damage by her sustained "by 
reason of the exercise of such powers.”

1 have had the advantage of reading the exhaustive judgment 
of my brother Clute in the present case, and I agree in his analysis 
of the decisions and in the conclusion that, in the circumstances 
presented, this property-owner is entitled to compensation for
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interference with and consequent loss to her business. I also 
agree that the method adopted by the learned arbitrator in arriving 
at what that compensation shouhlbewns not the proper one, and 
that there should be a reference back to ascertain the compensai inn, 
in the manner indicated by my brother Clute.

Riddell, J. (disarming):—The Canadian Pacific Railway Com­
pany, beingordered to oaeatnsetasubwsy in Yonge street., in the c ity 
of Toronto, were compelled to cut down the street for some distance 
on each side of their line to form a suitable grade; in so doing they 
interfered permanently with convenient access to the store of (lie 
claimant, a short distance north of their line.

The parties entered into an agreement to submit to Mr. 
Coatsworth, K.C., "the compensation to be paid to her by reason 
of the construction of the subway.” While this submission is not 
formally under tfie Railway Act, the arbitration has been con­
sidered by all parties as lieing under that Act, and there is an 
express provision that "an appeal shall lie from the . .
award under the provisions of the Railway Act and amende nils 
thereto.”

The arbitrator awarded compensation under two heads:
For the property........................................... *6,3(10
For the business............................................ 4,500

*10,800
The railway company now appeal.
The claimant bought the land, which is on the west side of 

Yonge street, in 1908, for *4,500, having been lessee for some 
years and having carried on a confectionery business in the store 
on the lot, which is 14Yi frontage by a depth of 100 feet.

Ih May, 1914, the railway company excavated the highway the 
full width close up to the claimant's store, leaving her store some 
5 feet from the surface of the street at the north and 5 feet (i inches 
at the south. It was consequently inaccessible from Yonge street. 
Steps were put on the street leading up to the store, but the husines» 
fell off, as was to be expected; and at length she determined to sell 
the property. She sold by public auction for *3,100, but the 
legal and other expenses reduced the net proceeds to *2,90S.
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Mr. Coatawortb, finding the viilue of the land liefore the work
to have been.....................................
deducts from this the net proceeds

89,274.00 S. C.
2,908.00 Ai.hix

and finds us compensation the balance
Canaman

to,366.00
Three objections are raised to this estimate: (1) that the 11 * " 

value $9,274 is too high; (2) in any event, the gross, not the net, RiMeii.J. 
proceeds are the value of the land after the work; and (3) a con­
siderable part of tlie decrease in value was due to another cause, 
i.e., the removal of the Metropolitan Railway station further north.

I think that the arbitrator was fully justified in finding the 
value to have lieen $9,274. We should not interfere except in a 
clear case: Ruddy v. Toronto Eastern 7f.1V. Co. (1917), 33 D.L.R.
193, 38 O.L.R. 556, in the Judicial Committee.

As to the second point, no doubt the rule in cases where some 
land is taken is as laid down in this Court in lie Hannah and 
Campbcllford Lake Ontario and Wentem 7f.1V. Co.. 25 D.L. R. 234 
34 O.L.R. 615, The true method of determining the amount of 
compensation is to deduct the value of the whole land after from 
the value before, the difference I icing the com|iensation to lie 
allowed. There is no reason why the same rule should not be 
applied in the present case. The value before and the value after 
the work should lie computed on the same basis- if the former 
value be computed as gross, so should the latter, and, if net, net.

There is nothing to indicate that the witnesses for the claimant 
in giving their estimate of $9,274 were not giving it as the amount 
it should bring if sold, the market, commercial, or pecuniary value 
without deduction of costs and expenses of sale. There was 
nothing to compel the claimant to sell out as she did; I mean 
nothing in law, for we cannot take account in such matters of 
]icrsonal considerations; and there is notliing to shew that, if she 
had before the work desired to turn her property into cash, she 
could have done so at less expense. I think we must consider the 
values of the land before and after as gross:

Value before.................................................... $9,274
“ after 3,100

Diminution in value $6,174
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ONT. 1 think we cannot reverse the finding of the arbitrator that 11
s. the loss in value of the land is due to the work; and the third
Uihn ground of appeal on this head therefore fails.

r- The real and substantial ground of appeal, however, is as to llir
I'uiri, amount allowed for loss of business for three years.
11 < "' Where no land is taken, but simply it is injuriously affected, 

aidikiu n ;8 well-settled that no compensation for loss of business can In- 
allowed under the Imperial Land Clauses Act of 1845. The only 
damages recoverable are such as are referable to the land itself 
and not to the person or business—the same rule has been 1 id 
down in Canada in such cases as the present : Leblanc v. The K 
38 D.L.lt. 632,16 Can. Ex. 219. (I am informed by the Registi a 
of the Exchequer Court that this case has not been appealed 
to the Supreme Court, but that the parties have accepted tin- 
judgment.)

The arbitrator has given the meaning of “land taken" us In- 
views it:— •

“A very general and it appears to me erroneous iinprcs-mu 
prevails that the taking of land by a company, in such an under­
taking as the construction of this subway, must be the physical 
deprivation of the claimant of a portion of the soil and superficial 
area of the land itself. This appears to me too narrow a const ruc­
tion, because land includes not only the area which it measures 
and the soil thereon, but the buildings and certain rights of way. 
rights of access, right to lateral support, and other rights wliicli 
are appurtenant to and in my view form part of the land. 1 In- 
Act respecting Short Forms of Conveyances, R.S.O. 1914. elt. 
115, sec. 2, clause (a), defines land as follows: ‘“Land shall 
include freehold tenements and hereditaments, whether.corporcal 
or incorporeal, and any undivided part or share therein.' This 
definition confirms what I have above stated, that all the rights 
which go to make the land available for use are part of the land 
itself, and therefore to take all or any of them is to take all or part 
of the land in fact. What was the condition in the present case 
was that right of access to the land was completely taken away 
by the excavation; also the right of lateral support was entirely 
taken; also the right of way in the rear to Birch avenue was taken 
by the extension of the excavation westward alonp Birch avenue. 
These among other rights which tended to make the claimant's 
land available for practical purposes and for the use of her husinte



47 D.L.R.] Dominion I .aw Kkpohtk. 609

were practically entirely taken away, and her place was left, so to 
qieak, up in the air, with no means of reaching it ; and consequently 
1 find that, wlien the contestants, in the exercise of their rights 
and duties in connection with the construction of the said suhwav, 
took of the claimant's lands for that purpose, the claimant w;is 
entitled to damages for the ilisturlmnce to her business so far ns 
it was directly connected with the property itself."

The difficulty in the way of accepting this reasoning is, I 
think, insuperable. In the Lands Clauses Consolidation Act of 
1845, 8 Viet. ch. 18, sec. 3, “the words 'lands’ shall extend to 
nn'ssuages, lauds, tenements, and lier» lit aments of any tenure;" 
our Hailway Act, H.8.C. 1906, ch. 37, sec. 2 (15), says: 1 Lands' 
means the lands, the acquiring, taking or using of which is author­
ised by this or the special Act, anil includes real pro|ierty, mes- 
Hiagcs, lands, tenements and hcrerlitaments of any tenure"— 
definitions practically identical.

The Judicial Committee has laid down an authoritative rule 
for our Courts in Trimble v. Hill (1879), 5 App. Cas. 342: where 
a l olonial Legislature has passed an Act like to one passed by the 
Imperial Parliament, the Colonial Courts should govern them­
selves by an authoritative decision in England on the Imperial 
Act : see p. 344.

W ithout discussing whether an easement can come under the 
word “land" in this section, and, if so, which kind of easement 
(as to which much has been said)—Pinchin v. London and Blackmail 
/Ml'. Co. (1854), 1 K. & J. 34; S.C. (1854), 5 DeG. M. & G. 851; 
Ureal Western //.IV. Co. V. Swindon and Cheltenham //.IV. Co.

18841, 9 App. Cas. 787; Falkner v. Somerset and Dorset //.IV. Co.
1873), L.R. 16 Kq. 458; Ramsden v. Manchester South Junctiem and 

Altrincham R.W. Co. (1848), 1 Ex. 723 (perhaps the lust word 
has not been said)—it may be said that it has been authoritatively 
ilecided that no one can claim for an easement annexed to his 
land except by way of claiming for hie land as “injuriously 
affected."

In Macey v. Metropolitan Board of Worts, 33 L.J. Ch. 377, the 
plaintiff owned land adjoining the Thames, and therefore had the 
right to free access to the Thames, etc., etc.: the Metropolitan 
Hoard of Works began to fill up the river in front of his wharf, 
and he applied for an injunction on the ground that they had

ILCo!
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entered on lus "lands” without paying or offering compensât....
S. C. under sec. 84 of the Act. The Court held that the act of t lie
Ai.bix Hoard was not a taking of land, “a substantial right ” was to It

r taken away, “but it is not a right in any land which this Hoard is
1‘ai imi- going to take, it is simply the right which any householder posm-M»
**• * in a street or otlier liighway— a right, in eoininon with the public,

hidden,I. to pass along that liighway; a right, separate from the public of
entering his own house from the highway. ... If a person 
. . . is prevented from entering liis house, he has a real wrong 
done to liim by having that access interfered with; but that right 
of access surely is not a right or privilege in, over, or affecting 
lands.’’ This was held to be injuriously affecting, not a taking 
of, lands, even though the special Act said that the word “lands” 
should include "easements, interests, rights and privileges in, 
over, or affecting lands" (p. 381.)

This case has been consistently followed: e.g., Clark v. SchnU 
Board for London (1874), L.H. 9 Ch. 120; School Board for Loi.iiim 
v. Smith, [1895] W.N. 37; Wigram v. Fryer (1887), 36 Ch. D. 87, 
at p. 90; and it is too late to attempt to change the rule. Hrou ne 
& Allan, Law of Compensation, 2nd ed., p. 144, put it thus: " In 
the case of injuriously affecting merely, under which is included 
the disturbance of casements;" and I agree with them.

It is well established that, w here the only claim is for injuriously 
affecting lands, no allowance can be made for loss of business, 
goodwill, etc.: Ricket v. Metropolitan R.W. Co., L.R. 2 H.L. 175; 
"though the profits of the occupier were diminished or destroyed" 
(p. 198.) “The damage complained of must be one which is 
sustained in respect of the ownership of the property,—in rcs|cct 
of the property itself, and not in respect of any particular use to 
which it may from time to time be put: in other words, it must 
. . . lie a damage which would be sustained by any jM'iscn 
who was the owner, to whatever use lie might think proper tu put 
theproperty: Bcckettv. Midland R.W. Co. (1867), L.R. 3 C.l1 82, 
per Willes, J., at pp. 94, 95; “a damage in respect of some [ar­
ticular use of the premises to which they might lie pul by one 
occupant, but to which they would not be put by another . . . 
a damage in respect of loss of custom or of goodwill . . . was 
rejected by the House of Lords in Ricket't Cate" (p. 95).

Wadham v. North Eaelem R.W. Co. (1884), 14 Q.B.D. 747. is a
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case w here u railway company stopped up a street in which were a 
house and premises used ns a hotel, whereby the value thereof 
for using, selling, or letting us a hotel was diminished the Court 
held, " You arc not, in calculating the damage for injuriously 
affecting the premises, to take into account any special and 
exceptional value which the premises may have in the possession 
of the then proprietor” (p. 752, per Mathew, J., Day, J., con­
curring).

Many other cases to the like effect are to lie found in Cripps' 
l>aw of Compensation, 5th ed., pp. 146,147, notes (J), (g), (h), (k).

The same rule has lieen followed in our Courts and in very 
many cases has lieen taken for granted: indeed this is the first 
time in my experience that the point has ever lieen argued. There 
are a few cases reported.

In St. Catharines W it'. Co. v. Norris. 17 O.K. 667, nothing was 
allowed for what was “calculated ... to interfere with the 
trade of the owner” (p. 671).

In Re Toronto Hamilton and Buffalo R It . Co. and Keener, 28 
O.ll. 14, damages for “personal inconvenience” were disallowed, 
following Ford v. Metrojmlitan R.W.Co., 17Q.B.D. 12, in which,p. 
25, it is laid down that “injuries sustained by the plaintiffs person­
ally, injuries sustained by them in carrying on their business 
. . . must not be regarded.”

Leblanc v. The King, 38 D.L.R. 632, 16 Can. Ex. C.lt. 219, 
takes the rule as of course; on p. 221 a numlier of cases are cited, 
to which reference may tie made.

Pou'ellv. Toronto Hamilton and Buffalo R.IV. Co., 25 A.K. (Ont.) 
209, is a decision of the Court of Appeal, and therefore binding upon 
us—it is there held that under the Dominion Railway Act com- 
liensation recoverable in respect of land injuriously affected must 
he based upon injury’ or damage to the land itself and not on 
personal inconvenience to the ownei^the cases are there fully 
discussed.

Re Meyer and City of Toronto, 19 D.L.R. 785, 30 O.L.R. 426, 
is nihil ad rem. There the land was taken, and it was held that 
the profits which are being earned are undoubtedly an element in 
deciding as to the value of the land aud as demonstrating the 
uses to which it might reasonably and advantageously be put and 
as giving it a unique or special value—it did not at all lay down
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the rule that where land is injuriously affected three yeans’ profit - 
or any profits should le allowed; nor that profits can lx- allowed 
simplicUer. In the present case, no doubt, the valuation of flu 
land, before the work, was made in view of the unique and special 
value of the particular site; anil of course the purchase-price 
when the land was sold was determined in view of the destruction 
of that value.

I am of opinion that tiic arbitrator erred in allowing three 
years’ profits as he has done. There is, however, one n atter in 
the consideration of which the loss of profits n ight be considered 
material, were it not for express adverse authority. Under the 
English Lands Clauses Act, where no land is taken but land is 
injuriously affected, there is clear authority for saying that flic 
land-owner is not compelled to take proceedings under sec. US 
once the work is legun or threatened, but may wait until flic 
completion of the work to advance a claim: “Where land is 
taken, the land should lie taken, and its value ascertained, and 
then the additional inconvenience that is caused could be estimated. 
But when you have only to estimate the damage done by a par­
ticular work, it is more convenient to ascertainit after the dam age 
is done than liefore:” Maccy v. Metropolitan Board of Mode. 
33 L.J. Ch. 377, at pp. 383, 384. See also Mutton V. London and 
South Western AMI. Co. (1849), 7 Hare 259; Temple Pier Co. v. 
Metropolitan Board of H’orts (1865), 34 L.J. Ch. 202: Uegina v. 
Poulter (1887), 20 Q.B.D. 132; Uelany v. Metropolitan Board of 

Works (1807), L.R. 2C.P. 532; S.C. (1807), L.K. 3 C.P. 111.
By a parity of reasoning, any arbitration to determine the 

extent of damage where the land is not taken should he after flip 
work is done. It would seem reasonable that the damage should 
lx assessed at that time, and I know no reason why the daniugr in 
the meantime should not le a subject of compensation. The only 
damage proved, however, is loss of profits: anil that has leen held 
“ too remote and indefinite to bring it within the sco|e of an 
the compensation clauses of the Acts:’’ Metropolitan Board of 

Works v. McCarthy, L.H. 7 H.L. 243, at p. 253; Ford v. Metropolitan 
H.W. Co., 17 Q.B.D. 12, at pp. 23, 24; Hicket v. Metropolitan K.W. 
Co., L.R. 2 H.L. 175.

I am of opinion that we are bound by authority to hold that 
these profits cannot be allowed.
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The amount of the award should lie reduced to 80,174, ami the 
respondent should pay the costs of appeal.

The order of the C'ourt( Il iodell, J. .dissenting) was as follows :—
1. This Court doth declare that the claimant is entitled to lie 

allowed compensation for the loss of business occasioned to her by 
the execution of the work in question in this matter as part of the 
compensation to l e allowed her, but that the basis upon which the 
said arbitrator fixed tike amount to lc allowed for such loss of 
business was erroneous; an ! doth adjudge the san e accordingly.

2. And this Court doth order that the said award be and that 
the same is hereby set aside, and that this matter lie referred back 
to the arbitrator to ascertain the entire compensation which the 
vlain ant is entitled to recover, including as part of said com­
pensation such damage for lo-s of business as hen ay under the 
circumstances think fit to allow, having regard to the declaration 
aforesaid.

3. And tliis Court doth further order that the costs of this 
appeal and of the reference back shall be co-t< in this matter.

Jwlytiirnt nccordinyly-

HALLDORSON v. HOLIZK1.

Stu<kn tc heir an Court of Appeal, HanlUtin, C.J.S., \nrlandH, ImiiiohI. «*»•/ 
El wood, July It, /?*/.*».

M'KViriC 1‘hKHlltM ANlK I $ 11 12#—Vk.XIIDII Mir soil. OWN KM OK MNNtCMI Y
AI4MKKII TO IIK UKXVKYKI»—AlIAIKMIXT IX Milt I I ON IfMlIOx lo 
WHICH TITl.K < A KNOT IIK lilU N.

If a mail having only a limited interest in one parcel of land, but 
entitled to tin* entire fee in another, choose* to enter Into a contract 
for the sale of the whole, representing it all a* hi* own. it is not 
competent for him iiubmjuently to set up hi* lack of ownership in 
the whole a* a reason for non-fulfillment of the contract. The pur­
chaser i* entitled to have the contract carried out wo far a* possible, 
with an alnitement in pries» for the portion for which title cannot

Ahihal by defendant from the trial judgment in an action 
for Kpccific performance of a land putvhaae contract. Affirmed.

(i. //. Harr, K.C., ami f. .1/. Johnston, for appellant: /*. K. 
Mackenzie, K.(\, for respondents.

The judgment of the court wan delivered by 
Kiavooo, J.A.:—By an agreement in writing dated October 

24. 1917, the appellant agreed to aell to the rcHpondcnt* the 
X W. quarter ami north half of the S. W. quarter of eeetion V)
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in Tp. 31, Range 17, and the S. E. quarter of section 24, in Tp. 
31, Range 18, W. of the 2nd Mcr. in the Province of Saskatchc 
wan, containing 400 acres, for the price or sum of $14,000, pu> 
able as follows: The sum of $1,000 in cash, and the balanct in 
crop payments as therein set forth ; interest on such balance to 
be computed at the rate of 6% per annum on December 31, 191s, 
and in each and every year thereafter that the agreement 
remained in force.

At the time that the Egivement was entered into, one of the 
quarter sections was the homestead of the appellant, and although 
the appellant's wife was apparently present during the negotia­
tions which led up to the signing of the agreement, and was 
apparently a consenting party thereto, she did not assent to the 
agreement in the manner required under the provisions of The 
Act respecting Homesteads, being c. 29 of the Sask. Stats.. 191",. 
and the amendment by c. 27 of the Sask. Stats., 1916.

The respondents at the time of entering into the agreement 
were apparently not aware of the necessity for the wife of tin
appellant assenting to said agreement, although there was si....
conversation in which it was stated that she would be required 
to sign the transfer subsequently. The agreement, inter alia, 
contains the following:

In consideration whereof and on payment of the full purchase prie# 
of the said land with interest thereon as aforesaid, the said vendor .loth 
for himself, his executors, administrators and assigns, promise, covenant 
and agree to and with the said purchaser, his executors, administrator* a ml 
assigns by a good and sufficient transfer in fee simple all that piwv or 
parcel of land above described, togetlier with the appurtenances thereto 
lielonging or appertaining freed from incumbrances, but subject to the 
conditions and reservations expressed in the original grant thereto from 
the Crown. •

And also shall and will suffer and permit the said purchase! hi- 
executors, administrators or assigns, to occupy and enjoy the same until 
default be made in any of tlie covenants herein, subject, nevertheless, to 
impeachment for voluntary or permissive waste.

The agreement provided that the respondents should have 
possession on or before Mareh 20, 1918. It will be observed that 
the first part of the above quotation from the agreement does not 
make sense unless some omissions are supplied. I have looked at 
the original agreement, and the portion I have quoted from is 
printed. It is quite evident that a typographical error has
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occurred in the printing of the agreement. The words that SASK.
arc omitted 1 would suggest arc the following, or words to c. a.
that effect, namely, after the word “assigns” where it Huipoiwni
occure the second time, “that he will convey to the pur-

.. i . . , . ,, Houses,chaser, his executors, administrators and assigns. ----
On the argument before us it was assumed by counsel , Uood , A- 

for both appellant and respondents that there was a cov­
enant on the part of the appellant to convey, and it was 
only when I came to read over the contract that I discovered 
the omission. The omission was never referred to in the argu­
ment before us. So that 1 think the fair interpretation to be 
placed upon the agreement is, that there is a covenant to convey 
by a good and clear title in fee simple.

Some time after the signing of the agreement, the appellant 
and his wife apparently learned that the wife had to assent to 
the agreement, and that without such assent the homestead could 
not be disposed of, and the appellant apparently was of the 
opinion that he was not liable to convey any of the land. He 
thereupon tendered to the respondents the $1.000 paid, and in 
March, 1918, when the respondents attempted to go on the land 
other than the homestead, refused to allow them to remain on 
the land and ordered them to vacate it.

This action was brought originally for possession of the land, 
for mesne profits, and damages for breach of contract. By an 
amendment at the trial, specific performance of the contract, 
except as to the homestead, with a diminution of price was 
asked for. The trial judge gave judgment for the respondents, 
giving the respondents the privilege' of paying for the 240 acres 
other than the homestead in cash, as provided for by the con­
tract, and fixed the sum of $7,120 as being the proper price to be 
payable therefor, and credited thereon the sum of $1,000 
already paid, with interest thereon at 5% per annum from 
March 20, 1918, until possession was given, and further decreed 
that, if the respondents did not so elect, they should have judg­
ment for $1,400 damages.

From that judgment this appeal is taken.
It waa contended on the part of the appellant that this was 

an entire contract for the whole 400 acres, and that, as the
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SANK. appellant could not convey the homestead, it could not lie 
C. a. enforced.

ÜALUMMtMlN

Houck i.

El wood, |.A.

It seems to me, however, that this contention is met by what 
is set forth in Fry on Specific Performance, 5th cd.. in par. S4o 
where the following is stated :

It seem* very questionable whether the principle that the court v ill 
m«t perform part of a contract if it cannot perform all, ever applied !.. 
ease* where the im|M»s*ibility of carrying a part into execution wag dm- t.. 
the default of the defendant who get up this defence. To |H>rinit it !•• 
prevail would lie counter to the maxim that no man shall take advnntii „■ 
of hi* own wrong. In the case of the defendant only jmssessing a part <>i 
the interest which he hag stipulated to sell, the defect as to the ni 
part is. as we have seen, no bar to specific performance at the suit of i 
purchaser.

In Mortlock v. Huiler ( 1804), 10 Vos. 292, at p. 215. 32 K I» 
—. Lord Eldon is reported as follows :

If a man. having partial interest in nil estate, chooses to enter in ., 
n contract, representing it, nnd agreeing to sell it, an his own. it is . 
competent to him afterwards to sav, though lie has valuable intere-t*. !.. 
has not the entirety : and therefore the purchaser shall not have the benefit 
of liis contract. For the pur|iose of this jurisdiction, the |arson contract­
ing under those circumstances is bound by the assertion in bis coni rue! 
nnd. if the vendee chooses to take as much as he van have, he has a right 
to that, and to an abatement ; and the court will not hear the object ion 
by the vendor, that the purchaser cannot have the whole.

In Harms v. Wood (1869), L.R. 8 Eq. 424 at p. 429. Sir 
W. M. James. V.C., is reported ns follows:

The husband here represented himself to lie owner of the fee. Iivin.. 
iu fact, only entitled to the limited interest I have mentioned. The par 
chaser entered into his contract with the husliand in total ignorance of 11n­

state of the title, and without any knowledge that the husband could milv 
sell with the concurrence of his wife. The husliand, therefore, is ln.m : 
to convey all the interest that he has. according to tlie principle ..f the 
authorities that have I sen cited, and the court must endeavour to find 
out. in the l***t way it can, what compensation is to Is* made in respect 
of the interest which he is unable to convey.

This statement of the law was approved of by Lord Ilathvihy 
in Castle v. Wilkinson ( 1870), L.R. 5 ('h. App. 534, and. at p. 
537 of that report, Sir (1. M. Giffard. L.J., is reported as follows:

All those cases in which the contract has Isen enforced partiallx 
and a partial interest has lieen ordered to Is* conveyed, have Ikhmi when- 
the vendor has represented that lie could sell the fee simple, and iliv
purchaser has ls-en induced liy that representation to lielicve that I........
purchase the fee simple.

In Barker v. Cox ( 1876). 4 <’h. 1). 464 at p. 469. Bacon. Y < 
is reported as follows:
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. . . The rule of the court in plain, that if « man enter» into a nâi SASK.
tract to sell something, representing that he has the entire interest in it. -----
or the means of conveying the entire interest, ami rweives the price of it 1 
and doe» not |ierform his contract, tlieii the other party to the contract. H m.i.ixikhun 
who Iimn parted with his money or is ready to pay his money, is entitled v.
to be placed in the same position he would Is* in if the contract had been Hoi.ibki.
completed ; or if not, by compensation to Is* placed in thy same position Elwôôd~î A 
in which he would Is* entitled to stand.

And in Howes v. Vaujr ( 1918). 43 O.L.lt. 521. at p. 525.
Middleton, «)., is reported ns follows:

Wliere M|sH*itic performance is sought by the purchaser, or lie assents 
to specific |s*rformance, at the >endor*« instance, with com|iensatiou, the 
principle applicable is widely different.

And he quotes what I have above quoted from Lord Kldon in 
Mort lock v. Holler.

In H odd v. Lascelles, [1900] I (’ll. 815 at p. 818. Far well. J., 
while under the circumstances of that ease he refused compensa - 
tion on a purchasers action for specific performance, states as 
follows:

In my opinion the jurisdiction to enforce specific performance with 
compensation on a vendor, when* the contract is silent a» to compensation, 
ve-its on the e«|uitahle estop|ml referred to in Murtloclc v. Huiler, supra, 
namely, that a vendor representing and contracting to sell an estate as his 
own cannot afterwards lie heard to sav he has not the entirety.

As 1 have stated above, in my opinion the effect of the appel­
lant’s contract was a covenant to convey to the respondents a 
good and clear title to the land in fee simple, and. although there 
was some conversation in which it was stated that the wife would 
ultimately have to sign the transfer, yet. in view of the fact that 
the wife was apparently quite satisfied that the sale should take 
place, and as there is no evidence that the respondents were 
aware that the wife had to assent to the agreement, the respond­
ents. in my opinion, were justified in assuming that the appellant 
when the time came for delivering a title would carry out his 
covenant in that respect, and, on the authority of the eases that 
I have almvc referred to, the respondents are entitled to specific 
performance as to the 240 acres, with an abatement of the price.

Subsequently to the signing of the agreement sued upon, and 
on various occasions up to and including the month of March.
1918, the appellant was willing to sell to the respondents the 
land mentioned in the contract, excepting therefrom the home­
stead. but he asked a price therefor greater than the respondents
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SANK. were willing to give. The point, however, is, that he was willing 
e x to sell and convey.

I cannot find anything in the circumstances of this ease 
Hai.usikmon v *

r. which bring the case within the principles of any of the cows 
Houzki. -n w|t|c|1 court has refused to a willing purchaser specific 

Eiwood, j a. performance with an abatement of the price.
The trial judge seemed to be of the opinion that specific 

performance of a crop-payment contract could not be ordered. 
While specific performance possibly could not be ordered ayninst 
a purchaser under such an agreement, I cannot see anything in 
the contract in question to prevent specific performance being 
ordered in favour of the purchasers, and the amount of land 
to be placed in crop each year being reduced in the same pro- 
portion as the area of the land which the respondents are to 
receive is reduced.

The contract gave the purchasers the privilege of paying 
cash for the land, and the trial judge was only following the 
contract in allowing the respondents that privilege. 

i Our rules provide that in cases of specific performance 
damages may be awarded in lieu of or in addition to specific 
performance and the trial judge was quite within his powers 
in awarding damages in case the respondents did not wish to 
purchase the land for cash.

In my opinion, therefore, the appeal should be dismissed 
with costs.

Appeal d.

ALTEMAN v. FERGUSON.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Hayvin uml 

Fullerton, JJ.A. July iS, 1919.
Lima, and blandeh (f II B—15)—Tbial—Vekdict roe kfexiunt— 

Plaintiff not damaocd— Plaintiff entitled to nominal vki-
DICT—INTESFESENCE OF APPELLATE OOVST.

Where in an action for slander a jury has brought in n verdict f»r 
the defendant on the ground that the plaintiff has suffered no damage, 
an appellate court will not interfere with such verdict on tin* ground 
that the plaintiff is entitled to a verdict for nominal damage* 

[lVi/aon v. London Free Preae (1918), 45 D.L.R. 60S, followed.]

Appeal by plaintiff from the trial judgment in an action for 
slander. Affirmed.

MAN.

C. A.

Statement.
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C. Blake for plaintiff ; J. F. Kügour, K.C., for defendant.
The judgment of the court was delivered by
Perdue, C.J.M. :—This is an action for slander tried at 

Brandon before Macdonald, J., and a jury. The slanderous 
words alleged in the statement of claim were: “You (meaning 
the plaintiff) stole Roy McKenzie's cutter,” and “You (meaning 
the plaintiff) are the biggest crook in the country”; with the 
innuendo “meaning and implying thereby that the plaintiff was 
dishonest and guilty of stealing the goods of one Roy McKenzie 
and was guilty of acting dishonestly with his customers.” The 
defendant denied having spoken the alleged words, that, if 
spoken, they were not, under the circumstances in which they 
were spoken, defamatory or intended so to be, but were words 
spoken in the heat of a quarrel between *he plaintiff and defend­
ant commenced by plaintiff ; that any words spoken by defendant 
were provoked by abusive language used by plaintiff to defend­
ant ; that the words were mere abuse in the course of a petty 
quarrel and without any defamatory significance. Defendant 
also pleaded that on bejng served with the statement of claim 
the defendant in writing notified the plaintiff that there had 
been no intention on the part of the defendant to reflect on the 
plaintiff’s character, that any such supposed imputation was 
unreservedly withdrawn and the defendant paid into court one 
dollar in full satisfaction of the plaintiff’s claim.

The letter referred to in the defence was written by the 
defendant’s solicitors to the plaintiff's solicitor and set out the 
circumstances leading up to the wordy fracas that took place 
between the parties. The letter stated that whatever was said 
by the defendant was the result of provocation, that no imputa­
tion such as was alleged in the statement of claim was intended 
and that any supposed imputation of that kind was unreservedly 
withdrawn. It suggested that the plaintiff should therefore drop 
the matter and that the incident was too insignificant to be made 
the subject of a suit.

At the trial of the action the jury brought in the following 
verdict :

The jury unanimously agreed that this letter should have been an 
aI*°h>g}' enough and the whole matter should have lieen dropped on the 
receipt of this letter and find no damage in connection with the case 
whatever.

619

MAN.

C. A.

Feaciusox.

Perdue. C J M.
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MAN.

V. A.

FEHuvaoN.

Pwduw.CJ.M.

The trial judge then said : “That ia a verdict for the defend 
ant. You find a verdict ?“ The foreman said “Yes.” A ver 
diet for the defendant with costs was accordingly entered.

It is argued on behalf of the plaintiff that the finding of tin 
jury was that the defendant had spoken the defamatory words 
complained of and that the jury were under the impression that 
the apology was a defence to the action : that the trial judge 
should have re-instructed the jury on this point and have sent 
them back to reconsider their verdict : that the plaintiff was 
entitled to a verdict, in any event, for the nominal amount paid 
into court. Counsel for the plaintiff relied upon the following 
authorities: Hash v. McCormack ( 1890), 20 O.R. 497: Wills \. 
Carman (1888), 14 A.R. (Ont.) 650; Odgers, 4th ed„ 571 : Is 
Hals. 718.

In effect the jury said : “We find no damages for the plaii 
tiff, and we find a verdict for the defendant.” In Milligan v. 
Jamieson (1902), 4 O.L.R. 050, an action for slander, the jtin- 
found for the defendant on the ground that the plaintiff had 
sustained no damage. In giving the judgment of the court. 
Meredith, C.J.O., said, p. 651 :—

It is, 1 think, made out that the use by the respondent «if the defamatory 
word* was proved and admittetl by the defendant; but granting tlii*. 
Niinomln v. Chrslcy (1891), 20 Can. S.C.R. 174, and HtxnnmeH v. VI«»»/.• 
(1894), 23 Can. S.C.R. 307, establish that ordinarily where a verdict Im­
paired for the defendant when it should have been for the plaintilf I'm 
nominal damages, the court will not send the ease down for another ti i d. 
In other words, that a new trial will not lie granted to enable the plaint ill 
to obtain nominal damages.

The actions on these cases were, no doubt, ou contract, and the nm-t 
that the plaintiff could have recovered was nominal «lamages, but 1 think 
the principle of the decisions applies here. All that the jury ought to have 
«lone, having come to the conclusion at which they arrived, was, putting 
the case most strongly for the ap|>ellnnt, to have fourni a verdict for him 
for nominal damages.

Wilson v. London Free Press Printing Co. (1918), 45 D.L.K. 
503, 44 O.L.R. 12. was an action for damages for libel brought by 
a city alderman. The plaintiff complained that the defendants 
published false and malicious reports to the effect that he was 
not attending to his duties as alderman. On one occasion it was 
stated by defendants that the persons named, not including the 
plaintiff, were the only aldermen present, when in fact the 
plaintiff was present. The trial judge told the jury that the
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words were capable of a defamatory meaning, that it was their 
duty to find whether the words had. in fart, a defamatory mean­
ing. and, if so. to hshcnn damages. The jury brought in a general 
verdict “for the defendant.** The appellate division declined to 
interfere with the verdict. Muloek. (\J. Ex., and Clute, J.. 
thought that the jury may have taken the view that the publica­
tions were not on the facts lils-Hous, but it was solely a question 
for the jury. Riddell. J.. said that a new trial will not be 
granted to enable the plaintiff to recover nominal damages, citing 
MUlitfan v. Jamieson. Simonds v. Chcslry and Scammcll v. 
Clarke, Sutherland and Kelly, .1.1,. thought that the
verdict amounted to one or other of two things, “either that the 
publications were in fact not liltcllous or that any damage which 
could result therefrom was too trifling to warrant the jury in 
putting any money value thereon even to the extent of a nominal 
sum.”

Applying the reasoning in the above cases to the present one. 
I do not think that this court should interfere with the verdict. 
The appeal will, therefore, Ik* dismissed with costs.

. 1 ppt al dismissed.

BEL WAY and PARNETT v. SEROTA.
Saskatcheuun Court of Appeal. Haultain, C.J.N., Xeirtaw/*, Lament, and 

EUctxxl, JJ.A. July i£. Î919.
Niuujqence (S I B—5)—Maxim hkh ipha loquitur—Inpekenci on facts

ESTABLISHED—(A INK OK ACCIHKNT I NKXOWN 1‘KOOK KHQUIRKD. 
In cases in which the maxim res ipsa loquitur applies the facts estab­

lished make the inference of negligence clear, and tlte defendant is 
liable if he does not produce suflicient evidence to counteract the 
inference. In cases where the cause of the accident is unknown the 
court is left to decide upon such facts as are available, whether negli­
gence on the part of the defendant is the more reasonable inferenee

[1/r.trfAur v. Dominion Car truly? Vo. [1905] A.(\ 72. referred to.] 

Appeal by defendants from the trial judgment in an action 
for damages, for injuries caused by a piece of wood being thrown 
from a motor power saw and striking the plaintiff.

H'. F. A. Turflwn, K.C., for appellants; l*. C. Makarojf, for 
respondents.

The judgment of the court was delivered by 
Klwood, J.A.:—The facts as found by the trial judge in this 

ease are as follows ;—
42—47 D.L.R.

MAN.

<*. A.

Fkmuvson.

Perdue. CU.M.

BASK.

C. A.

Statement.

Elwood. l.A.
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SASK.

C. A.

Parnbtt

Sehota.

Elwood. J A.

On October 11, 1918, the defendants were engaged in cutting wood 
with a aaw driven by piotor power, on the premises occupied under lease 
by the defendant Parnett. The defendant Belway owned the wood-cutting 
machine, and was hired by his co-defendant to do the work. In the 
operation of cutting, Belway did the actual sawing, Parnett handed to 
him and held the Hticks to he cut, and most of the time Mrs. Parnett was 
there to throw the sawn pieces of wood away from the saw. She, however, 
was not present all of the time. About 4 p.m., one John Kostiuk was on 
his way home from business and saw the defendants at work, with Mrs. 
Parnett helping, lie told the latter he would do her work, and took lier 
place to throw away the cut wood. She went into the house. Kostiuk 
worked 10 or 15 minutes, and went away before Mrs. Parnett came back. 
The defendants continued at work, and, while just the two of them were 
engaged, a piece of wood that had lieen cut was in some manner thrown 
by the saw and struck the infant plaintiff in the face, inflicting injuries. 
The infant plaintiff was then on a street or lane, the place where the 
sawing machine was stationed was some 16 feet from the said street or

One Toney Fraser, experienced in cutting with motor driven saws, 
testified that it is not safe to saw with only two persons engaged, ami that 
he had often seen saws throw wood when there was no one to remove it 
from the saw as cut. There was also some evidence that earlier in the day 
in question a piece of wood was thrown by the saw, and struck a wire 
staying a telephone pole.

The trial judge then proccoda aa follow»:
Exactly what caused the piece of wood to be thrown by the saw does 

not appear, but it seems to me that the facts bring this case within the 
maxim res ipm loquitur. The happening of an accident out of the ordinary 
course of things casts on the defendants the onus of explaining it .
I am also of the opinion that the defendants were negligent in continuing 
to saw when there was no one at hand to remove the cut wood. As already 
stated, there is evidence that it is dangerous to cut when only two persons 
are engaged in the work, ns was the case at the time the accident occurred. 
The defendants shewed they appreciated there was danger by chasing 
children away from the vicinity. Had there lieen someone holding the piece 
of wood being cut off, the accident could not have happened.

Judgment was given for the plaintiffs, and from that judg­
ment this appeal is taken.

In vol. 21 Halsbury, par. 751, I find the following:
751. An exception to the general rule that the burden of proof of 

the alleged negligence is in the first instance on the plaintiff occurs where- 
ever the facts already established are such that the proper ami natural 
inference immediately arising from them is that the injury complained of 
was caused by the defendant’s negligence. To these cases the maxim ret 
ipsa loquitur applies. Where, therefore, there is a duty upon the defend­
ant to exercise care, and the circumstances in which the injury complained 
of happened are such that with the exercise of the requisite care no risk 
would in the ordinary course of events ensue, the burden is in the first 
instance upon the defendant to disprove his liability. In such a cuae, if
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the injurious agency itself and the Hurroumling circumstances are all 
entirely within the defendant’s control, the inference is that the defendant 
is liable, and this inference is strengthened if the injurious agency is 
inanimate.

In Byrne v. Boodle, (1863), 2 11. & 721, the plaintiff wan
walking in a public street, past the defendant’s shop, when a 
barrel of flour fell upon hint from a window above the shop, and 
seriously injured him. Held, sufficient prima facie evidence of 
negligence for the jury to east on the defendant the onus of prov­
ing the accident was not caused by his negligence.

In Scott v. Loudon dr St. Katherine Dorics Co. (1865), 3 II. 
& C. 594 at 1». GOO, Erie, C.J., in delivering the judgment of the 
court, is reported as follows :

There must lie reasonable evidence of negligence. But where the 
thing is shewn to be under the management of the defendant or his servants, 
and the accident is such as in the ordinary course of things does not happen 
if those who have the management use proper cure, it affords reasonable 
evidence, in the absence of explanation by the defendants, that the accident 
arose from want of care.

If, under the circumstances of this ease, the maxim res ipsa 
loquitur applies, then it seems to me that under the evidence the 
trial judge was justified in holding that the defendants had not 
satisfied the onus east upon them of shewing that the accident 
did not arise through their want of care.

The evidence shews that prior to the accident os many as six 
sawn pieces of wood were allowed to accumulate near the bottom 
of the saw before being removed ; that at the time of the accident 
Belway was sawing rapidly, and according to his evidence only 
one piece of wood was on the ground when the piece which struck 
the infant plaintiff was sawn, and that the piece which struck 
the infant plaintiff - might have struck the stick which was on 
the ground and bounced into the saw.

If the piece which struck the infant plaintiff did strike the 
piece on the ground, that brought it so much nearer to the saw, 
and probably would be the cause of the accident, and, in that 
event, allowing one piece to be on the ground was just as negli­
gent as allowing a number of pieces to be on the ground. Accord­
ing to the evidence of Fraser, the object of having a third man at 
the saw is to remove the pieces of wood as they are sawn, and 
prevent the occurrence, among other things, of just what occur­
red here.

8 ASK.

C. A. 

Belway 

Pakkett 

Skrota.

El wood, J.A.
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LI wood, J.A.

It was contended on behalf of the defendants that it only 
became dangerous when a number of pieces were allowed to 
remain on the ground without being removed. The more pieces 
that were left on the ground only increased the danger. Tin 
danger would probably be less with one piece on the ground than 
with a pile, but 1 am not satisfied, from the evidence, that it was 
not dangerous to leave any piece on the ground.

If. however, the maxim res ipsa loquitur does not apply, then 
it would seem to me that the accident is one of those in which 
the cause of accident is unknown, and as to which, in vol. *21 
Halsbury, par. 752, 1 find the following :

Tli<* cmwh in which the maxim rre ipnn loquitur applies are tv lie 
distinguished from tliiwv in which tlie cause of the accident is unknown. 
In the one case further evidence is not requivisl from the plaintiff, because 
the inference is already clear ; in the other case it. is not required liocause 
it would be impossible to give it. Hie effect of the distinction is that, 
in the one case, the defendant is liable if he does not produce sufficient 
evidence to counteract the inference; in the other case, the court is left 
to decide, upon such facts as are available, whether negligence on the part 
of the defendant is the more reasonable inference or not.
Ami the authority for the above proposition is McArthur v. 
Dominion Cartrulqe Vo. ( 1905] A. C. 72.

In such u case, the court would be left to decide, upon such 
facts as are available, whether negligence on the part of the 
defendant is the more reasonable inference or not, and it seems 
to me that the effect of the judgment of the trial judge is, that he 
docs not rest his judgment solely upon the maxim res ipsa 
loquitur, but finds that there was as a matter of fart negligence 
in the defendants, and that that negligence was in not having 
three men present at the operation, so that one of them might 
take the pieees away from the machine as they were cut. 1 am 
not prepared to say, under the evidence, that the trial judge 
is not correct in the conclusion that he has arrived at in this 
respect. It seems to me, therefore, that whichever of the two 
views of the case is taken, the plaintiffs are entitled to succeed.

It was further objected that the defendant Pamett was not, 
in any event, liable, as the defendant Belway was acting as mi 
independent contractor.

In Holliday v. National Telephone Co., [1899 ] 2 Q.B. 119*2. 
A. L. Smith, L.J., at p. 400, in delivering one of the judgments 
of the Court of Appeal, is reported as follows :
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The defence in that the defendants are nut liable in respect of the SASK.
injury sustained by the plaintitr, because it was occasioned by the negli- “----
encc of an independent contractor for whom they are not responsible. In 
my opinion, since the division of the House of Lords in llufjhrs v. Perdrai Hki.wav
(IMS), K App. Vas. 44H. ami that of the Privy C ouncil in Block v. Christ- AN|)
ehureh Finance Vo., [1SP4] AX'. 48, it is very ililticult for a person who Pahnktt
is engaged in the execution of dangerous works near a highway to avoid t\
liability by saying that he has employe! an independent contractor, because Skhota.
it is the duty of a person who is causing such works to lie executed to see ElwëôdTjA.
that they are properly carried out so as not to occasion any «lamage to 
|MT*on* passing by on the highway.

I think that under the circumstances it could not be success­
fully urged that the work carried out in this ease was not 
dangerous. As observed by the trial judge, the defendants 
recognized the dangerous character of the work by chasing 
children away, and, if I am correct in concluding that the work 
was dangerous, and 1 may say that the trial judge so concluded, 
then the defendant Harnett is liable, even if Belway were an 
independent contractor.

In my opinion, therefore, the appeal should be dismissed 
with costs. Appeal dismissed.

DUCHAINE v. MATAMAJAW SALMON CLUB. CIS.
Sa/iretne Court of Canada. Idinyton, Anylin, Brodeur and Miynault. JJ.. and

Cassets. J. ad htn. February 4, 1019. *s- ’ •
I'lSHEHIKH 1$ 11—10) — PltOVlN* K <iK CjVKHW—PlHHINti KlUHTH IN \o\- 

NAVIOABI.K STREAM RhiHT oK ENJOYMENT ONLY TERM I NATION—
Promts à prendre.

There is nothing similar in the law of the Province of Quebec l«> the 
/irofit à /vendre of the common law of Knglund. The title of a riparian 
owner extends to the mi«hlle of a non-navigable and non-float able stream, 
and an imlefinitv grant by such owner of the right to catch fish in sueh 
stream is one of enjoyment only, and although assignable, is essentially 
ieni|Nirary in its nature and cannot endure lieyoml the lifetinu1 «if the 
grantee.

|See A limitatif m on "Profits à Prendre." 40 D.L.R. 114.)

Appeal from tin1 judgment of the (ourt of King's Bench, Statement. 
.ipjxuU side, Province of Queliec, affirming the judgment of the 
Sujx*rior (ourt, District, of Himouski, and maintaining the 
plaintiff*» action.

Ferdinand Roy, K.C., and Charles Anyers, K.C., for api>ellant.
John Hall Kelly, K.C., for respondent.
Idinciton, J. (dissenting):—1 think this ap|x*al should lie i.iingum, 1. 

dismissed with costs. Agreeing, as I do in the substantial parts
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CAN.

8. C.

Duchaîne

Matamajaw

Salmon
Cm®.

1 din*ton, J.

thereof with the reasons of Pelletier, J., in the court below, I need 
not elaborate or needlessly repeat or indicate in detail minor 
matters of little importance wherein 1 might differ therefrom. 
I only desire to make clear in connection therewith my own point 
of view.

It seen s to me this npjicllnnt's argument fails, as 1 have so 
often had occasion to ren ark in other cast's, to recognise what the 
parties concerned in the several transactions in question went 
engaged in, or to realise the nature of the business they were about.

If we would first fully comprehend the facts relevant thereto 
and then seek for the relevant law properly applicable thereto, 
we should have son e hope of reaching a correct conclusion.

We have presented here an exchange deed whereby one Blais 
ceded to Sir George Stephen all the rights of fishing in the river 
Metapedia opposite a certain lot, and got therefor from him an 
irregularly shaped but definite piece of land, lioundcd as describ'd 
and a right of drainage thereof or therefrom.

I should have much preferred to have been told something of 
the value of that so given rather than much of that elementary 
law which is assumed as of course to lie applicable.

If one knew the value of what was so given, then he might bo 
able to appreciate properly what the parties in truth intended by a 
deed wliich may possibly lie of doubtful import.

Seeing that Sir George Stephen, 18 months later, for then ho 
had liecon e Lord Mount Stephen, sold what he had got from Blais 
together with the like rights on three lots got from another man 
for 135,(XX), according to the deed in the record and 1 an’ inclined to 
suspect it was not a mere personal right for the life of Mount 
Stephen that was being bargained for.

This circumstance, of course, is of no value in aiding in the 
interpretation or construction of an ambiguously worded deed. 
I only use it to illustrate the ixiesibilities that lay in an accurate 
and yet comprehensive knowledge of the basic facts in question 
and the need, or at least desirability, of lieing seized thereof.

If the said deed from Blais was only intended and can only I* 
held in law to convey a personal right of use, then it is clear no more 
can be claimed.

But liecausc such rights or personal servitudes do exist in law 
and cease with the life of the grantee that is no reason for holding
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and determining that in law a proprietor of land, or river, or stream, 
is restricted to the limitations of such a personal grant in bargaining 
for the sale of a fishn y to whomsoever he pleases. There is no 
prohibition in law against his dismemln-rship of his property in 
any way or shape he eht sises. Some prollibit ions against the 
creation of a particular form of tenure which has lieen found to work 
injuriously to society in general have lieen enacted in divers 
countries.

I am unable to find any such prohibition in this country or in 
the law of Quebec in relation to an owner dealing in any way he 
sees fit with the proprietorship of the whole or part of a private 
stream non-navigahle and non-floatahle as the one in question is.

The sole question in this up]ieul save that of the possible want 
of conformity with tlie registry laws, is whetlier or not Blais 
intended to convey and did convey rights of fishing in |ierpctuity.

It is difficult to say why, if he did not, the exchange deed 
should contain the following:—

Whereby the parties respectively release what was above granted in 
exchange and contra exchange and take the same in possession and also for 
their legal representatives.

But for the mode of thought which api«llant's factum presents 
I should have said there could be no doubt of the reciprocal 
intention which this evidences by each grantor to vest in the other 
a right of property in perpetuity ami hence that Sir (îeorge Steplien 
was getting sometliing much more than a personal servitude.

As to the registration question, which only liecomcs important 
by virtue of holding that it was a ju* in re that passed to Steplien, 
I may add to what has already lieen said liclow, that it does not 
occur to me that the widow Blais purchased or sold to apjiellant 
“the san e property ” (that is within the meaning of art. 2098 C.C.) 
as appellant now claims when he attempts to reach out and become 
liossessed of the fishery gone forever to another.

The article, so far as necessary to consider herein, rca<ls as 
follows:—

2098. All acts inter vivos combing the ownership of an immovable 
must be registered at length, or by memorial.

In default of such registration, the title of conveyance cannot be invoked 
against any third party who has purchased the same property from the same 
vendor for a valuable consideration and whose title is registered.

Registration has the same effect betw ecu two donees of the same immov­
able.
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All he got was what the curator of the Wain bankrupt estate 
lm<l acquired and watt authorised to sell, and that was to-reft of 
the rights of fishing, lie could sell no irore than the insolvent 
IMissessed and imssed to liim.

And the pur|>ose of that conveyamv was trade evident by tin 
express exceptions made in tin* first paragrapli descriptive of the 
pro|wrties I sang passed, which reads as follows: —

But excepting the portions already alienated by emphyteutic leawa or 
otherwise before the failure of the said It. A. Blais.

This exception is used again in the deed from Mr. Blais t,o the 
apficllunt and hence he never got anything more than tin* curator 
had. What can it mean but the exception of that right of fishing 
which is now in dispute? And why, if anything else, is the like 
exception not made in regard to the next three parcels conveyed 
by the san e deed to her?

More than that, it is to me most significant that the notary 
drawing it should have thought of an emphyteusis or such like 
form of lease. True that does not, |*»rhaps. with alwolute accuracy 
in all the details express the legal nature of what was given Sir 
George Stephen, but much more accurately than does the personal 
servitude conception of which we have heard so much.

The draftsman hit mon» nearly the mark by tin- whole phrase
by emphyteutic lease or otherwise before the failure, 

than anything we have heard argued as I wing expressive of what 
the parties concerned had in view.

The late Thief Justice of Quelwc, in his judgment, seemed to 
assume that for all practical punxwes the apjadlant had failed and 
lienee lie leaves in doubt the result of the distinction he makes.

His opinion is, therefore, not nei-essarily in conflict with the 
conclusions mtelied by Pelletier, J., which in light of the "formal 
judgment of the court must Iw held to have been concmred in by 
others and, I suspect, by all.

1 cannot see why we should reverse a result so accordant with 
conunon sense and good law as 1 conceive to lie the correct interpre­
tation and construction of the deeds in question.

AvUa.j Anglin, J.:—I have had the advantage of reading the judg­
ments to be delivered by my brothers Brodeur and Mignault. and 
1 concur in tlieir opinion and the reasons on which they banc it that 
the grant of fishing righto to Sir George Stephen (now bud
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Mount Stephen), although effectively assigned to tli<- rcs]miidctil 
club, cannot endure lieyond his lifetime. If thin cane had arisen 
in one of out province* where the Knglish law of probity prevails,
1 should probably have reached the same conclusion as my brothers 
Idington and Casscls. But 1 share my brother Mignault's view 
that this case must lie determined by the civil law of tlie Province 
of Queliee and that recourse to Knglish authorities dealing with 
fishing lights in aliéna nolo as profit* à premire is apt to lie more 
misleading and confusing than helpful. At all events Knglish 
cases cannot properly Is* invoked as authoritits until it is first 
established that the principles of the Knglish law licaring upon the 
subject under consideration are the same as those of the civil law 
of Queliee. That may not lie assumed.

Knlike the iirofit à prendre of the Knglish law a term which, 
notwithstanding its obvious Norman origin, is unknown to tlie 
civil law of France and Queliec -the right of fishing in streams 
non-navigable and non-Hoatable, which lielongs to the riparian 
owner, whose title extends to the middle of the stream. Madaren v. 
Att’iHien'l for Quebec, 15 D.L.R. 855, [MI4| A.C. 258, 8 D.L.R. 
MM). 4(i Can. S.C.R. 656, cannot lie severed in perpetuity from the 
alveus of the river of which it is une dépendance indirinible: Kuiier 
Herman Hep. VIhi Pêche Fluviale, Nos. 25 and 26. An indefinite 
grant of fishing rights in such a stream must therefore lie treated 
either as a lease (Hourgeoi« v. lit turd in), I ). 85. 1.548; S. 85. I. 225, 
or as creating a nwtricted usufruct or uni serritude ftermmeUe et à 
litre de droit d'image rentreint; 6 liaudry Lira lit incric et Chauveau 
<1665) “Des Biens.” pp. 806-7. It can never constitute a real 
servitude. 5 Aubry et Ran (5 éd.), 100-16. ( bin pa re luzier
Herman, Rep. (P.MI2), Vvo Pêche Fluviale. Nos. 114-118, 125, 127. 
Indeed there is some authority for the view that the right created 
is not even a |iersonal servitude but a mere right, of enjoyment -a 
restricted use or usufruct. 44 Pand. Fr. Vim Pêche Fluviale, 
No. 151. Planiol (Droit Civil vol. I. p. 527 i IIMI1)) makes this 
statement

It is generally admitted that the right of hunting and fishing, wliich 
cannot constitute predial servit isles, can be established not only by means 
of a lease but as real rights for the benefit (aw profil) of some one; they form, 
therefore, a special kind of life use. Aubry and Ran. II.. p. 61, text and note 
5; Demolomhe. Title XII., No. 686; D. 91 2. 48.
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But whether it lie regarded ng purely a right of enjoyment 
(reetrieteil usufruct or une) or aa a |ieraonal iervitu<le, the right of 
fiahing (du fonda) ia eaaeiitinliy temporary tviager! ami, if 
no ahorter tenu for ita iluration lio lixeil liy tlie inatrunient creating 
it, n'liat eome to an end with tltc life of the person on whom il is 
conferred. Pothier (Hugtiet), vol. I, lntrcwluetion au Titre XIII 
“Dea Servitudes ltéi'llua," art. I, Noa. 1 & 2; 4 Hue, New. lli.ri A 
253. The Kreneh legialation of 1H98 whieh eetahliaheil the right» 
of riparian owner» in tlie alveua of non-imvigalile and non-floatalil 
atreim a in nowiae affeeteil tlie imliviailiility of tlie right of fishing 
from the property l/oruf»). Uilairi, Hep. Knc. Hupp. vol. 2, Via, 
Pèche Fluviale, No. 3, p. 514.

No itoulit the eoneeaaion of tlie hahing righta now held liv tin1 
respondent rluh earriea with it na an aceceaory aueli enjoyment of 
the luink and lied of the atream la-longing to the grantor aa may la- 
necessary to tlieir excreiae. Aria. 459,552 and 1499 (M\ No grant 
of the alveua ia, therefore, ner-eaaarily implied in the conferring of 
these hailing righta and aa none ia expressed in the deed to Sir 
George Stephen none |iasaed by it. Pelletier, J., conceded that 
unless the grantee took title to the alveua he acquired mcrcli 
un droit d'umge.

Although the iaauea raised liy the defendant's plea are confined 
to averments of tlie non-transferallility of tlie right granted to 
Sir George Stephen, that that right existed only aa against tin- 
grantor and does not land transferees of his property, who took 
title without reservation, and that it cannot affect them becnim 
not duly registered, tlie argument of counsel for laitli partii-s was 
chiefly addressed to the nature and iluration of the right granted In 
Sir George anil Ixith seemed ilesirous that we should de^annim- 
these questions with which tlie provincial courts had dealt 
Moreover, one of the connidtrantt of the judgment of the Su|a-riiir 
Court which declared that the plaintiff» held

» real right or right of property in the nature of a profit 4 presdn 
wna not explicitly set aside by the juilgment of tiro Court of KingV 
Bench. I say this in explanation of my discussion of an issue not 
directly raised on the pleadings and perhiqw not necessarily involved 
in the dia|*mition of the present action.

With my brother Mignault, I fear that such confusion and 
uncertainty as to titles would result from any departure from Ils-
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const ruction put upon art. 2172 C\C. by the judgment <if the Court 
of Queen’s Bench in La Manque du Peuple v. iM/unte, 19 L.< .lur. 
66, tluit we stiouM not now hold that renewal of registration of the 
rights asserted by the rcs|iondcnt was required by t hat article.

Nor does the statute of 1881 (44 & 45 Viet. e. 16) in my opinion 
affect it. That Act is intituled,

An Act to provide for the registration of customary (lowers and servitudes 
n certain cases not provided for by law.

The grant of the right of fishing to Sir (leorge Step lien, liecause 
a restrieted right of use or usufruct rather than a servitude, is 
probably not within the Act at all. It is certainly not a mal 
servitude and, therefore, not within a. 5 prescribing original 
registration of real servitudes. Notwithstanding the striking 
difference of the language in s. 7, which has to do with renewal of 
registration, 1 cannot but think that it also was intended to deal 
with real servitudes only. The use of <lifferent tern s in the same 
statute to dcscrÜH! the same subject is an all too familiar instance of 
unskilful draftsmanship.

In my opinion, while the judgment maintaining the action 
should be upheld it should Ik; nuMlificd by inserting a declaration 
that the rights of the res|Hindent will terminate on the death of 
liord Mount Stephen.

Hkodevh, J.:—In this case the question is whether the right of 
fishing as far as midstream in the Metniiedia River opixmitc hit “C” 
of the first range of (ausaiwal is the property of the defendant 
ap]>ellunt or of the plaintiff respondent .

In 1890, Ixird Mount Stephen purchased from a man named 
R. A. Blais, who was then owner of the lot “( this right of fishing; 
this deed of sale was registered.

In 1892 he sold this right of fishing to the Restigouche Salmon 
(’lub, and this deed of salt; was likewise registered.

In 1905 the Restigouche Salmon Club granted in its turn, 
several rights of fishing to the Matamajaw Salmon Club, the 
mspondent in this ease, ami, among others, tin; rights of fishing 
which had been acquired by Ixird Mount Stephen opposite lot “C.” 
This latter deed was registered, but by a singular enough error, 
the part of the deed which ilescriU-d the right of fishing opixwite 
lot “C” was not transcri I ie< l.
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In the interval, namely in 1899, the cadastre had been mini* 
and brought into force in this registration division according !.. 
the provisions of arts. 2166 ei neq. of the Civil (ode.

The Matamajaw Club only, renewed the registration of it- 
dced of purchase in June, 1915, namely, more than a year after tin 
defendant appellant had Ixmght the property in question (lot “<1 
ami had properly registered his title deed.

In 1905, namely several years after lie had granted the fishing 
rights to Lord Mount Stephen, K. A. Blais ma<le an assignment 
of his property, and his eurators sold to Mme. Blais the whole 
of the property “C" without excluding the fishing rights, and in 
1914, Mme. Blais sold to the appellant in the present ease the sane 
land, also without excluding therefrom the fishing rights. These 
title deeds were properly registered.

We have, there fore, to decide whether the defect of renewal of 
registration of the deed of grant of the fishing rights has caused 
the respondent to forfeit these rights in favour of the defendant 
appellant.

In order to deride this question, it is necessary to determine 
the nature of a right of fishing in a water course which, like the 
Mctapedia Hiver, is neither navigable nor floatable.

The plaintiff respondent claims that it is an absolute right of 
property which can Is- alienated in perpetuity, anil of which it i< 
not necessary to renew the registration.

The defentlant np|irllnnt, on tin? other hand, claims that it is a 
right of usufruct or of |x>rsonal servitude which ends with the death 
of the usufructuary, ami the registration of which should Ixt renewed 
after the con ing into forte of tin; cadastre.

The Superior Court upheld tin* club's action, but «lid not. 
however, grant all it asked for. In short, it asked to lx* declared 
not only tin* owner of the fishing rights, but also of tlx* river l**d: 
ami it was only successful in obtaining the fishing rights. Since 
no appeal was taken as to the ownership of the river bod, there is 
rex judicata on this point.

The Court of Appeal did not adopt tlx* reasons for judgment of 
tlx* Superior Court, but it has nevertlx'lcss confirmed its final con­
clusions by deciding that the fishing lights granted to Lnnl Mount 
Stephen were transferable, and that the renewal of registration of 
the title deed was not necessary. But the court did not Ixdieve
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it to lie its «luty to «leei«l<‘ wlictlirr this right of fishing eouhl In* 
traneferml in perpetuity or whether it was irvrcly for life; or. 
in oth<‘r wonls. whether it constituted u right of pn»perty or a light 
of usufruct.

Tin* judges of the Court of Ap|ienl were evidently «liviihul u)m»ii 
this latter point; for tin* lamented Chief Justice. Sir Horace 
ArehaniIicault, was of tin* opinion that it was a right of usufruct, 
that it was for life, ami that consequently it could only sulisist 
«luring th<‘ life of Dird Mount Steplicn. The lloiiourahle Jmlgc 
IVIleti«»r was of the opinion. <nt the «»tIm*i' hand, that the sale to 
Lord Mount Stephen was an alienation of iinmovahle pro|iert> 
a«ln it ting tin* grant of a light of co-ownership in the river Uil. 
The otlier judges have not written any opinion upon this important 
question.

I have con e to th«‘ conclusion that th«‘ right of fishing is a 
right of usufruct; ami, in that respect, I ague with the opinnm 
expressed hy Sir Horace Arehsmlieault, hut I «liffer with him. 
however, upon tin* necessity «if tin* renewal of legistration.

It is tlierefore impossihh1 for n.e to concur in tlie views of 
Pelletier, J. First, the plaintiff having accepted the jmlgment of 
tin* Stqierior ( 'ourt up«m tls* qm-stion of the ownership of the river 
lied, an«l this «paction U»ing finally «le<*i<le«l. tin* Court «if Apical 
could no longer «leclare him a co-owner of tin* river ls*«l. Moreover, 
the rights of usufruct, use ami habitation ufion immovable* give 
tlieir holders the itower to reap the lienefits arising from th«*m ; ami 
in the exercise «if those rights they are «•onqwllml to pass over tin* 
pro|terty. It <ioes not follow, however, that they have the rights of 
owners in the I tare ownership. Deinoloinlw, vol. 0, No. .VÜi. 
Fuzier Herman, vol. 3, Verlm Pôela* No. 25.

Dim* who has a right to gather certain fruits or even the right 
to cut wood in a hush has rights of usufruct or of use; hut these 
rights would mit give him a title to the ownership of the immovable 
upon which lie has such rights «if gathering or of cutting. For this 
reason I cannot share in the opinion of Pelletier, J.

Dit us now examine the priiwiples whrnh, in my opinion, 
should guide us in the decision of this <*ase. Tin? rights which \v«* 
have upon or in a thing are divid«Ml into three principal categora-s ; 
we have on property, eitlier a right of ownership, or a mere right 
of enjoyment, or only servitu«l<‘s claimeil (art . 405 C.C.).
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An immovable includes the non-navigablc and non-floatablc 
streams which traverse it; and if it is merely a riverside property, 
then it inclu<les tlie Ixxls of these streams as far as the mid-water 
line {usque ad medium fdum aqua). This principle is formally 
admitted by the parties to the suit.

Tlie right of ownership of an immovable situated upon one of 
these streams includes by right of accession all the profits of the 
bod of the river (art. 409 C.C.) among which are found, in m\ 
opinion, the right of fishing.

Proudhon, in vol. 2 as to Usufruct, p. 457, after stating that 
natural fruits are those which tin* earth produces spontaneous!) 
and that the produce of animals enters into the san e class, adds:

So the product of bee liives, of a warren, of a pigeon house, the right of 
fishing in a pond, are equally natural fruits in the words of the law.

Certain expressions used by French authors have contributed 
in this case to create much confusion and some uncertainty 
because account has not always l>cen taken of the legislation which 
governed tlie matter at the i«riod which they wrote of. A short 
résumé of this legislation would lie useful to enable us to under­
stand these authors, and the import of their expressions.

Before the French revolution, tlie seigniors had, usually, upon 
the non-navigable and non-floatable streams, either a right of 
property or at least a right of haute justice. The revolution sup­
pressed these rights as savouring of feudalism. (Dalloz, Répertoire 
Pratique, verbo, Faux, No. 077). Rut the Code Napoléon, which 
came into force some years later, avoided saying to whom these 
streams should lielong. Then again, the authors disagree: some 
claim that the streams were res nullius; others say that they lielong 
to the rijinrian owners while others again descrilic the state as tin- 
owner.

In 1898 an end was made to this difference of opinion by decree­
ing that the lieds of rivers should lielong to the riparian owners 
by right of accession.

The question was settled, but throughout the whole of tin- 
last century it gave rise to much discussion.

The right of fishing in streams was governed by the Act of 
1829, which enacted that it was ancillary to the riparian owner­
ship. Tlie situation was little enough clear. You had, in effect, 
tlie lied of the river which up to 1898 was usually recognised as
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res nulliu*, while tin* right of fishing was an accessory of the 
riparian estate. The situation was n ore clear in the Province of 
Queliee, as I shall shew farther on.

I note that the judge of the Superior Court states that the 
right of fishing ought to lie ricen ed to lie a real right of property 
of the nature of a jrrofit d prendre du tel. The expression profit d 
jtrendre of the English I.aw is not found in our laws, and it is 
always dangerous to have re course to legislation which does not 
govern us in order to determine principles of our own legislation. 
Besides the profit d prendre of the English law would Is* a servitude 
(11 Hals. 336), and the registration of a servitude, as well as its 
renewal, are necessary under our laws. It is much the liest then 
to rely on our jurisprudence and our law, (‘Specially in cases where 
law s which do not govern us differ. Let us look at our law.

Tliis question of whetlier the lieds of non-navigahle rivers 
lielong to the riparian owners was settled in the Province of Queliee 
by the decision of the Seignorial Court which had declared that 
estates Ixirdering on non-navigable or non-float able streams 
extended to tint middle of such streams. (Questions 28 and 30.)

In a case of Homivll v. Denis, decided by the ( ourt of Apjieal in 
1850, 10 L.C.R. 294, it was lield that non-navigahle and non- 
floatahle rivers arc the private property of the riparian owners, 
and that the latter have the exclusive right to fish therein. Sec 
Tanguay v. Canadian Electric Eight Co. (1008), 40 Can. 8.C.R. 1; 
Mclxiren v. AUomcy-Cencral, 15 D.L.H. 855, (1914) AX'. 258.

These decisions lay down tlie principle that a riparian owner is 
at the same time the owner of the river lied; and, consequently, 
as owner of the river lied, lie is the owner of what is alxive and 
lielow (arts. 409 and 414 C.C.), and has a right to the fruits which 
are there found, and particularly to the fish. He can sell and 
alienate the river lied; and tliereupon, the right of fishing as an 
accessory, passes to the one who acquires the river lied. This 
would lie an alienation in perpet uity.

But if, as in the present case, he only grants the right of fishing, 
tlien he only disposes of an accessory right, that of a portion of the 
fruits which the property produces, hut he always remains owner of 
tlie soil. It is a right of usufruct which he grants to a third person; 
and tlie latter ought to enjoy it conformably to the rights of tlie
usufructuaries.
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( )n this point, the question presents itself whether ii usufruct can 
lust forever. Usufruct is the right of enjoyment of something which 
is owned by another. There is no doubt that under the old French 
law and under the C.N., the usufruct ceased upon the death of the 
usufructuary.

Our codifier» tell us that they followed the old French juris­
prudence and the rules adopted by the (\N. (IX* l»rimier, vol. 3, 
p. 584); and for the study of the principles which govern this 
matter they refer us to Marcadé, to the French Pandect# and to 
Maleville. These authors teach as an elen entary principle that a 
usufruct is essentially of a temporary character. Marcadé, in 
vol. 2, No. 545, p. 529, says:—

A usufruct often ends before the natural death of the usufructuary; but 
it can never lust beyond it and it cannot be transferred to the heirs of such 
usufructuary. It is because, in fact, the usufruct coming to nothing during 
its term the ownership of the tiling cannot be permitted in perpetuity or 
for too long a period. In consequence, the Code, conformably to the prin­
ciples of the old jurisprudence and to the Roman law, only allows it for the 
duration of the life of the usufructuary, and the usufruct intended to be 
constituted for a person and his heirs would be no less restricted to the life 
of such person.

Our codifiers, in framing art . 479 C.(\, were guided by the C.N. ; 
but they added three words which have given rise to a difference 
of opinion. The C.N. says (art. 617):—

Usufruct ends with the natural death and by the civil death of the usu­
fruct uary; by the expiration of the time for which it was granted.

The Civil Code of Quebec says (art. 479):—
Usufruct ends with the natural death of the usufructuary, if it is for life; 

by the expiration of the time for which it was granted.
These words “if for life” do not mean that the usufruct is 

perpetual if there is no date fixed, for that would In* absolutely 
contrary to the nature of the usufruct. But the codifiers have 
probably had in view the discussion which then took place in 
Frants upon the import of the C.N. as to the right of the creator 
of the usufruct to fix a date which would extend beyond the life 
of the usufructuary; but I fear that the addition of the words 
“if it is for life" has not rendered the situation more dear. In 
fact, the commentators upon our Code are equally divided in 
opinion. Langelier, vol. 2, p. 228, and Mignault, vol. 2, p. 624.

These commentators are. however, unanimous in saying that if 
there is no time fixed for the duration of the usufruct, it ends with 
the death of the usufructuarv.
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In my opinion, the right of fishing granted to fjord Mount 
Stephen tieing a right of usufruct, ought not to extend lieyond his 
life. It would be otherwise if the river bed had l>een sold at the 
san e time. If there had l>ecn a term t ed, the question 
would present itself whether it would continue after his death, 
provided that the term had not expired.

It is unnecessary to decide this point, because it does not arise. 
The reference in the agreement to his legal representatives would 
not have the effect of making the usufruct jxîrpetual, seeing that 
this would be a stipulation contrary to the elementary principles 
which govern the mutter. Marcadé, vol. 2, p. 524.

The right of fishing, l>eing a right of usufruct accessory to the 
river lied, it follows that it cannot be perpetual and in the present 
case it would end with the death of the usufructuary.

Hut I go farther; and I am of opinion that this right cannot l>e 
invoked against the appellant localise the registration of the deed 
of acquisition was not renewed.

Pothier, Bugnet ed., vol. 1, p. 312, says:—
There are two principal kinds of servitude: personal and real. The rights 

of personal servitudes are those which are attached to the person to whom 
the servitude is due, and for whose use it was constituted, and, consequently, 
end with such person. The rights of real servitudes, wliich are also called 
predial servitudes, are those which the owner of an estate has upon a neigh­
bouring estate, for his own convenience. They are called real or predial 
because, being established for the convenience of an estate, it is to the estate 
rather than to the person that they are due.

Personal servitudes require both a person to enjoy them and a servient 
land. In the case of real servitudes, there must be both a dominant land and 
a servient land (art. 499 C.C.). I obtain a grant of a right of way over a 
property without having any property in the neighbourhood; that is a per­
sonal servitude. I am t he owner of a piece of land, and in order to make use of 
it I require to cross my neighbour’s; that is a real servitude, because my land 
becomes the dominant land, and as the servitude is established by its use it 
becomes perpetual without registration in a case where it would be apparent 
(2116a C.C.).

Our Code does not mention personal servitudes. It was drawn 
in this way following the framers of the C.N. who, at the end of the 
revolution, did not dare to mention the words personal servitudes. 
However, personal servitudes exist in our law7, as they continue 
to exist in the French law7, and among such personal servitudes arc 
found the rights of usufruct, use and habitation.
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Baudry Lncantinerie, after having stated that there are two 
kinds of servitude, mil and personal, says, at No. 431 Des Biens:

A |iereonal servitude is that which exists upon something for the benefit 
of a definite person. As it belongs to the person it dies with him and some­
time® before him. A personal servitude is therefore of a temporary nature. 
... a real servitude is that which exists upon a propèrty to the advunt age 
of another proj>erty. A real servitude forms a connection between two 
properties, and from its nature is perpetual as the properties to which it is 
inherent.

(Our Code shews three personal servitudes; usufruct, use and habitation.,

In No. 1070, he says:—
In practice, the difficulty arose respecting rights of hunting and fishing. 

These rights may, without any doubt, be established as personal rights and 
be the subject of a lease; this is, indeed, the more common hypothesis. Hut 
nothing prevents us, we believe, from acceding to them as personal servitudes, 
and on the ground of restricted uses.

Laurent, in vol. 7, No. 147, says:—
There can not be other personal servitudes than those wliich the Code 

upholds under the heading of usufruct, use and habitation.

Aubry & Bau, 5th ed., vol. 3, p. 110; Duranton, vol. 4, p. 292; 
Pardessus, vol. 1, No. 11; Demolombe, vol. 9, p. 626; Marcadé, 
art. 686, Nos. 1 & 2; Toullier, vol. 3, No. 382; all declaring the 
saine principle.

Should these personal servitudes of usufruct, use and habita­
tion lie registered, and should the registration l>e renewed?

In art. 2172 C.C. it is stated that the registration of any real 
right upon any lot of land must lie renewed, after the cadastre 
coircs into force. The Court of Appeal, in 1874, decided, in a 
case of La Banque de Penfell v. Lapvrti 19 L.C. Jur. p. GO:— 
ÿ- That the renewal of registration of any real right required by art. 2172 
of the Civil Code has reference only to hypothecs or charges on real property 
and not to the rights in or to the property itself.

This erase has been decided" by a majority only of the court and 
it did not appear to have been very favourably received, for we 
sec that the courts refused to follow it in the cases of Portra* v. 
Lalonde 11 Rev. Leg. p. 356 and Denpiens v. Deneau, 32 L.C. 
Jur. p. 261.

The legislature itself intervened, in 1881, in order to declare that 
the registration of real, contractual, interrupted and non-apparent 
servitudes must be renewed (statutes of Quebec, 44 & 45 Viet, 
e. 16, s. 5). In s. 7 of the same Act it is formally enacted that 
within two years of the cadastre being brought into force, and
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within two years <;f the coming into force of this Act every 
conventional servitude must he registered and renewed.

The provision of s. 5 of this Act of 1881 has lx‘en incorporated 
in the Civil Code; by the commissioners for the revision of the 
statutes in 1888 and now forms part of art. 21 IGa, C.C. S. 7, which 
dealt w ith conventional servitude, was not reproduced in the (’ode. 
Hut, on the other hand, it has never been repealed and it is still in 
force (R.S.Q., 1888, appendix A, p. X).

Every conventional servitude must, therefore, be registered, 
and lie renewed when the cadastre comes into force. It was 
therefore the duty of Lord Mount Stephen, or the defendant club, 
to renew the registration of his fishing rights. Therefore, 
Duchaine, who has a valid title to the whole of lot “C," can invoke 
this default of renew al and claim that he is the ow ner of the whole 
property, therein including the right of fishing or the right of 
usufruct which was originally granted to I xml Mount Stephen.

The appellant should, therefore, succeed in having the action 
of the plaintiff respondent dismissed. His appeal should l>e main­
tained, w ith costs of tliis court and of the courts lielow.

Mignallt, J. :—This appeal raises very important questions 
of law' w'hich have received my most serious consideration. A 
short statement of the facts concerning which there is no dispute, 
will lie more intelligible if presented in chronological order.

By a writing dated April 22, 1889, Joseph Pinault sold to 
Rodolphe Alexandre Blais
every right, title, interest and claim which he has and may claim, both in 
law and in equity, or which might be due or belong to him in the future, in 
and upon all the land hereinafter described, situate in the County of Rirpouski, 
containing an area of 90 acres, more or less, and consisting of lot lettered 
“C” in the first range of the township of Causapscal.

This lot “C” fronts for a distance of 4 or 5 acres on the Meta- 
pedia river, admitted to lx? a non-imvigable and non-floatable 
river, and it is common ground between the parties that, under the 
law of the Province of Quebec, the title of the owner of this lot 
extends to the centre of the stream.

On September ü, 1890, Blais and Sir George Stephen, Baronet 
(now Lord Mount Stephen), entered into a deed of exchange before 
Napoléon Michaud, notary', whereby, in exchange for a certain 
piece of land, Blais ceded to Sir George Stephen
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all fishing rights in the Metapedia River opposite the lot of the grantor, 
situate in the first range of the township of Causa;meal and known under 
the letter “C” as the same appears on the plan of John Hill, Esq., surveyor, 
which is admitted as correct by the parties and signed by them and by me 
the said notary, ne varietur, annexed to these presents and forming part of 
them and with recourse if need lie, with right to Sir George Stephen to pass 
over the said lot, both on foot and with vehicles, in the exercise of his right 
of fishing.

At the close of this deed of exchange it is stated:
Whereb) the parties respectively release what was above granted in excliange 
and contra exchange and take the same in possession and also for their legal 
representatives.

It should l>e observed, however, that this general clause does 
not really add anything to the rights of the parties under this deed, 
for they must be held to have stipulated for themselves, their heirs 
and legal representatives, unless the contrary is expressed, or 
results from the nature of the contract (art. 1030 ( Whether 
the rights in question would go to the heirs of Sir ( ieorge Stephen, 
in other words, whether their duration is restricted to the life of 
Sir George Stephen, is the principal question involved under this 
appeal.

This deed of exchange was duly registered on October 1, IS!Hi,
By deed passed lx1 fore M. de M. Marier, notary, on March 3, 

1892, and duly registered on March 20, 1892,1»rd Mount Stephen 
sold to the Hestigouchc Salmon Club, a Ixxly politic and corporate, 
among other things:—

All the fishing rights in the said river Metapedia opposite the lot letter 
“C” in the first range of the township of Causapscal and the rights of passage 
over said lot acquired by the vendor under a deed of exchange between him 
and Rudolphe-Alexandre Blais, passed before N. Michaud, notary, on the 6th 
of September, 1890, registered in the said registry office on the 1st of October 
following, under No. 3918.

By indenture made in duplicate on May 31, 1905, the Besti- 
gouche Salmon Club sold to the Matamajaw Salmon Club Ltd., 
the respondent, among other things, the above descrilied fishing 
rights, the sale 1 icing made without warranty of any kind, the 
purchaser accepting the lands, property, fishing lights and rights 
of way, casements, privileges and franchises at its own risk and 
without recourse against the vendor for restitution of money for 
any cause.

This deed was registered on November ti, 1905, but in transcrib­
ing it the clause relating to the fishing rights opjiosite lot “C " was
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omitted, although the deed itself was entered in the index to the 
immovables. The Rostigouehe Salmon Club having to satisfy a 
requirement of its charter—obtained the approval of the 
Lieutenant-Governor of the Province of Queliec in Council of its 
purchase of the fishing rights from lord Mount Stephen, entered 
into a deed with the rescindent, dated June 10, 1915, J. A. Dorais, 
notary, whereby it confirmed its sale to the respondent of May 31, 
1905, and so far as necessary sold these rights to the respondent . 
This deed was duly registered on June 10. 1$15.

Prior to the last mentioned deed, Rodolphe Alexandre Riais 
had liecoire insolvent, and Messrs. Ixdaivre <V Taschereau had 
I>een appointed curators to lus estate, and on December 30, 1905, 
the curators sold with judicial authority, by deed passed lief ore 
M. P. Lalierge, notary, to Dame Laura Brochu, widow of Raoul 
Mathias Blais, among other projierties, lot “C” du cadastre officiel 
du rang sud du canton de Causapscal, tel que le tout est actuelle­
ment, circonstances et dépendances, mais sauf les parties déjà 
aliénées par baux emphytéotiques ou autrement avant la faillite 
du dit H. A. Blais.

This deed was registered on January 27, 1906.
On April 25,1914, by deed liefore the same notary, the appellant, 

descrilied as being a farmer residing in the parish of Saint Gèdéon 
(lu Lac Saint Jean, purchased from Mrs. Blais the above men­
tioned lot “C,”
but excepting the |iortion of the said land already sold to Joseph Brassard 
and the portions leased to Xavier Bacon, Joseph Simard, N. Piché and Son 
and one named Benoit and their representatives.

It does not appear whether these parts of lot were those 
described in the deed to Mrs. Blais as
the portions already alienated by emphyteutic leases or otherwise before the 
failure of the said It. A. Blais,
nor does it appear what emphyteutic leases had lieen granted. 
The appellant alleges that this deed was registered on June 2, 1914.

The appellant, having by a protest served on the respondent 
on June 15, 1916, disputed the latter's right to fish opposite his 
property, the respondent instituted this action against the appel­
lant praying for a declaration that the respondent is the sole legal 
and lawful proprietor of all that part of the Metapcdia river that 
fronts upon and flows on, over and opposite lot “C,” and of the lied 
thereof, which forms part of said lot, and for a declaration that the
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respondent is the owner of the fishing rights therein and that the 
apjiellant Iw condemned to give up the possession thereof to the 
respondent.

The appellant contested this action, alleging that Sir George 
Stephen had acquired no more than a personal servitude, not 
assignable, and which could only l»e set up against R. A. HI: is. 
He udnitted that he had fished and allowed others to fish opixisite 
his lot, but asserted that he had the right to do so, being the owner 
of the lied of the stream to the middle thereof. He also clain od 
that the respondent’s title could not lie set up against him for 
want of proper registration and also liecause its registration had 
not l>een renewed since the official cadastre came in force.

The evidence shews that there is a valuable salmon jxiol in 
the Metapcdia river opposite lot “C.” The memlxnship of the 
respondent’s club is restricted to ten memliers, but each member 
has the right to bring one guest. The fishing lasts continuously 
from June 1, to August 15.

The Superior Court (Roy, J.) maintained the respondent's 
action, holding that the fishing rights acquired by Sir George 
Stephen were real rights and rights of ownership 
de la nature d’un profit à prendre du sol sur lequel coulent les eaux.

The judge also holds that the registration of the respondent's 
title did not require renewal after the official cadastre came into 
force, and that the sale from Sir George Stephen to the Restigouche 
Salmon Club had been properly registered. The judgment, 
therefore, grants the prayer of the respondent that it l>c declared 
owner of the fishing rights in the river Metapedia opposite lot 
and condemns the appellant to restore the possession of these 
rights to the respondent, with costs.

On an appeal by the appellants to the Court of King's Bench, 
the latter court confirmed the judgment of the Superior Court for 
the reason that the fishing rights sold by Blais to Sir George 
Stephen were assignable, that the deeds of sale by the latter to the 
Restigouche Salmon Club, and by that club to the respondent, 
were legal and valid contracts, and transferred the said fishing 
rights to the Restigouche Salmon Club and to the respondent, 
and that the registration of these deeds of sale did not require to 
be renewed after the Official cadastre was put in force in tliis 
registration division.
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I have carefully read and considered the learned and elaborate 
opinions of Roy, J., in the trial court and of Pelletier, J., and Sir 
Horace Archairbeault, C.J., in the Court of King's Bench.

Roy, J., as I have said, held that the fishing rights in question 
were real rights and lights of ownership 
de la nature d’un profit A prendre du sol sur lequel coulent les eaux.

May I say, with deference, that, notwithstanding its French 
name, there is nothing similar, in the law of the Province of Quebec, 
to the profit à prendre of the common law of England, which is 
defined as the right to take something off the land of another person, 
or the right to enter the land of another person and to take some 
profit of the soil, or a portion of the soil itself, for the use of the 
owner of the right. It is considered as an interest in land and may 
be created for an estate in perpetuity. Hals. Laws of England, 
verbis Easements and Profits à Prendre, Nos. 656, 665, 667.

May I add that the use of such a term, in connection with a 
controversy arising under the law of Quebec, is confusing even 
though it may be thought that there is a certain analogy between 
one right and another. There are, of course, real servitudes in the 
Queliec law, but they can lie granted only in favour of an immovable 
and not of a person, and whether the right acquired by Sir George 
Stephen could or could not lie considered as a jnroJU à prendre 
under the law of England, it is certain that it is not a real servitude 
under the Quebec law. To assimilate it, therefore, to the profit d 
prendre is, to say the least, misleading.

Art. 405 of the Civil Code deserilics the rights which can l>c 
acquired with regard to property in the Province of Quo lee.

405. A person may have on property, either a right of ownership or a 
simple right of enjoyment, or a servitude to exercise.

The right acquired by Sir George Stephen must be brought 
under one of these three heads. I am of the opinion that it is not 
a right of ownership. Sir George Stephen purchased no part of 
the river bed, although he could, no doubt, make use of it insofar 
as necessary for the exercise of his right of fishing, but this is a 
mere right of enjoyment. He did not acquire a right of servitude, 
by which art. 405 means a real servitude, for that is 
a charge imposed on one real estate for the benefit of another belonging to 
a different proprietor (art. 499 C.C.).

The only remaining real right (jus in re) which he could acquire is
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t he right of enjoyment, and this is the very most that can lie found 
in liis title.

I am not unmindful of the fact that Sir George Stephen and his 
assigns have the right to puss over lot “C” for the exercise of their 
fishing rights. But this is a mere accessory of the latter rights, and 
is not a real servitude, for it is a right acquired by a person and not 
by an immovable, and thus does not come within the definition of 
art. 499 C.C. for want of a dominant property.

In the Court of King's Bench, Pelletier, J., expressed the 
opinion that Sir George Stephen acquired from Blais a sort of 
co-ownership with the latter in the river bed, liecause the fishing 
rights could not lie exercised without, using the bed of the river, 
but the answer seems to lie that Sir George Stephen could use the 
l iver lied by virtue of the right of enjoyment granted him, so that 
it is not necessary to treat liim as being a co-owner with Blais.

Archambault, C.J., on the contrary, expressed the opinion that 
what Sir George Stephen acquired was a right of usufruct. This 
would bring it under the second species of rights mentioned by 
ait. 405 C.C., the right of enjoyment, and I agree that this wide 
tenu, right of enjoyment, would conquise any right obtained by 
Sir George Stephen, which, of course, excludes the right of owner­
ship on the one hand and the right of real servitude on the other. 
The grant to a person of fishing rights in a non-navigable and noil- 
floatable stream, by a riparian owner whose title extends to the 
centre of the stream, confers, under the authorities, a restricted 
right of use or usufruct (Baudry Lacantinerie, Biens, No. 1074: 
Pandectes Françaises, verbis Pêche Fluviale, No. 131; Fuzicr 
Herman, verbis Pêche Fluviale, Nos. 114, 115, 118; Aubry et Ran. 
5 ed., vol. 3, p. 110), which Demolombe (vol. 12, No. 080) calls 
“un usage irrégulier,” but such a right is not and cannot lie a real 
servitude. (See the same authors and an interesting decision, with 
regard to hunting rights, of La Cour de Cassation in Sirey, 1801. 
1, 489; Dalloz, 1891, 1, 89, with special reference to the “rapport " 
of conseiller Sallantin and the “eonclusions” of the avocat général 
Reynaud contained in the judgment.) There is no doubt that a 
right of usufruct can lie restricted to certain fruits or products of a 
property by the title granting it (Demolomlie, vol. 10, No. 205).

But the inqiortant question that dominates the whole contro­
versy, and which was argued at great length at the hearing by both
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parties is this: Granting that Sir George Stephen acquired a right 
of enjoyment or of usufruct, will this right last beyond the life of 
Sir George Stephen? A further question is whether this light is 
one that could he assigned.

I have no doubt that it was an assignable right, for a right of 
enjoyment, other than the right of use and habitation (arts. 494 
and 497 C.C.), can be assigned to others. See art. 457 C.C. for 
usufruct and art. 1038 C.C. as to the contract of lease.

But I am equally convinced that it was essentially a temporary 
right, for the right of enjoyment, as distinguished from the right 
of ownership or the right of real servitude, cannot lie granted in 
perpetuity.

If we take the type ami the most important form of the right 
of enjoyment, the right of usufruct, it is entirely elementary to say 
that it is essentially a temporary right, and if no other term lie 
specified, it ends at the death of the usufructuary.

Art.. 479 C.C'. says:—
Usufruct ends with the natural death of the usufructuary, if for life; 

by the expiration of the time for which it was granted. . . .
The words “if for life” do not mean that unless the usufruct lie 

created for the life of the usufructuary, it will last for ever. The 
('ode evidently contemplates that the usufruct may Ik* created for 
life or for a term. In the former case, it ends with the life of the 
usufructuary, in the latter case, on the expiration of the term, and 
the reasonable construction of this article is that if no term for its 
duration lie fixed, usufruct ends with the life of the usufructuary.

This is shown by art. 481 C.C. which states:—
A usufruct which is granted without a tenn to a corporation only lasts 

thirty years.
The reason for this is evident. A corporation has generally a 

l»erpetual existence and succession (art. 352 C.C'.), and, therefore, 
t he law fixes a term in the silence of the contract for the duration 
of the usufruct.

Where it is grunted to a person, then unless a term lie expressly 
stipulated, and it cannot lie stipulated in jierpetuity, the usufruct 
does not extend lieyond the life of the usufructuary.

The whole policy of the law is against the indefinite duration of 
such a right.

Toullier, one of the earliest commentators of the Code 
Napoléon, says, in his second volume, No. 445:—
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If the usufruct could be for ever separated from the property, it would 
be no more than an empty name, and would become perfectly useless. It is 
recognized, therefore, that it cannot be perpetual, and that it is ended in 
several ways, some drawn from the nature of things, others from the provisions 
of the law.

Anti Hue, one of the most recent of the commentators, gives 
the reason why all rights of enjoyment are necessarily temporary.

Every division of property affecting the jus ulendi and the ius frucndi 
is essentially temporary, for if it were perpetual it would be destructive of 
the very right of property, so reduced to being only an empty word. (Commen­
taire du Code Civil, voL 4, No. 240).

This has always been the law, and from the time of Rome, t h‘‘ 
institutes of Justinian declaring expressly finitur autem usufructu* 
morte usufruciuarii.

Pothier, in his treatise on Dower, No. 247, says :—
The usufruct of a dowager is extinguished in every way that extinguishes 

that of all other usufructuaries.
1st. It is extinguished by the natural death of the dowager: finitur 

usufructus morte usufruciuarii. Inst. tit. de Usufruct., s.4.

Also Guyot, Répertoire, Vo. Usufruct, vol. 17, p. 402:— 
Property would be but an empty name and an illusory right if it was 

always separated from the usufruct; the laws have prevented this inconvenience 
by attributing to several causes the effect of re-uniting and consolidating them. 
The first is the death of the usufructuary.

My conclusions, therefore, on this branch of the case are: 
1. That Sir George Stephen acquired under the deed from Blais no 
rights v ,f ownership over the bed of the river. 2. That he did not 
acquire a servitude over the bed of the river, nor did he even get a 
rc servitude of passage over any part of lot “C.” 3. That he 

lined from Blais a right of enjoyment or usufruct, which right 
will come to an end when he dies.

The mere sale of fishing rights, or of hunting rights, confers no 
title to the river bed or land where these rights are exercised, but 
only the right to use the same for the purpose of fishing or hunting, 
which is nothing more than a right of enjoyment, and therefore 
essentially temporary in nature.

So far, therefore, as the respondent’s action merely claims the 
right to fish and seeks to prevent the appellant from interfering 
with this right, its action is, in my opinion, well founded, but the 
appellant’s right to resume full possession of the river and its l«d 
opposite lot “C” at the death of Lord Mount Stephen should be 
carefully safeguarded, which was not done in the courts below.



47 DX.R.] Dominion Law Reports. 647

I have not yet dealt with the defence of the appellant based on 
the altered lack of proper registration of the sale from the Resti- 
gouehe Salmon Club to the respondent in 1905, and on the failure 
of the latter to renew the regist ration after the official cadastre was 
put in force.

I am, however, of the opinion that this defence fails.
The imperfect registration of the respondent’s title from the 

Restigouche Salmon Club is immaterial, because, long Indore the 
appellant purchased lot “C,” the sale from Lord Mount Stephen 
to the Restigouche Club was duly registered, and the respondent 
is entitled to avail himself of this registration as against the 
appellant.

And as to the failure to renew the registration, it suffices to say 
that ever since the decision, in 1874, of the C’ourt of Apj>eal in the 
case of La Banque du Peuple v. Laporte, 19 L.C. Jur. 66, it is settled 
law in the Province of Quebec that the renewal of registration of 
any real right, required by art . 2172 of the Civil Code, has reference 
only to hypothecs or charges on real projierty and not to rights in 
or to the projierty itself.

The appellant has referred us to a statute passed by the Quebec 
Legislature in 1881,44 & 45 Viet., c. 16, which requires the registra­
tion of customary dowers created before the Civil Code came into 
force and of real, discontinuous and unapparent servitudes. He 
especially insists on s. 7 of the statute ordering the renewal of the 
registration of conventional servitudes affecting any lot of land.

It seems to me sufficient to answer that the right acquired by 
Sir George Stephen was not a conventional servitude but a right 
of enjoyn ent, as to which right no question of the necessity of 
renewal of registrat ion can arise in view of the decision in the case 
of La Banque du Peuple v. Laporte, 19 L.C. Jur. 66. To dispute 
now the authority of La Banque du Peuple v. Laporte, 19 L.C. Jur. 
66, which as I have said, is settled law in Quel>ec, would imperil 
a great number of vested rights which rest on the authority of 
this decision. The statute of 1881 is, therefore, without application 
in this case, and I do not feel called upon to express any opinion 
as to the construction of s. 7.

On the whole, niv opinion is that the appeal should lie allowed 
to the extent of declaring in the judgment that the fishing rights 
now exercised by the respondent in the Mctapcdia river, between
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the middle of the stream and lot “C,” in the first range of the town­
ship of Causapscal, and also the right of passage over lot “C,” will 
come to an end at the death of Sir (îeorge Stephen, now Ijord 
Mount Stephen. As this was tint principal question discussed 
lx»forc this court, 1 would give the apjxdlant his costs here. 1 
would also give him his costs before the Court of King's Bench, 
localise he was right in appealing from the judgment of the Superior 
Court, the latter judgment treating the fishing rights as being 
rights of ownership. In the Superior Court, I think the appellant 
should pay the respondent's costs for the reason that he illegally 
interfered with the respondent’s fishing l ights, and thus forced the 
latter to take proceedings against him.

Cashklk, .1. (dissenting):—1 have carefully considered the 
reasons for judgment of the trial judge and the masons for judg­
ment of Pelletier, J., and the other judges in the Court of King's 
Bench.

I have also had the Ixmetit of a perusal of the opinions of my 
brother judges, Brodeur and Mignault, JJ.

The case is of such importance that 1 have deemed it necessary 
to give extra consideration to it. A number of titles to valuable 
properties are dependent upon the decision to lx‘ arrived at in this 
case.

With considerable diffidence, having regard to the knowledge 
of the French law ]x>sscssed by my learned brothers from the 
Province of Quebec, I have come to the conclusion that the judg­
ment in the court Ixdow should not Ixt disturliecl.

Mignault, J., in very carefully prepared reasons, has set out 
in a clear manner the facts of the case. It, is unnecessary for me to 
repeat them.

I have come to the conclusion that, the reasons of Pelletier, ,1.. 
in the court Ixdow are correct and 1 agree with the conclusions he 
has arrived at.

The owner of the lots has title to the Ixxl of the river to the 
middle of the stream. Tlx* river is neither navigable nor floatable. 
This, I think, is beyond question having regard to the present 
state of the law in the Province of Quebec,

I think also there is no question as to the right of the owner of t In- 
bed of the river to separate the right of fishing from the right of t he 
soil. The law of the Province of Quebec in this respect is similar to
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the English law. I n the reasons for judgment of the trial judge, tin- 
language of Sir W..). Ritchie, of Sir Henry Strong and of ( 1 Wynne 
J., in the ease of The Queen v. Robertson, 6 Can. S.C.R. 52, art- 
quoted.

The late Chief Justice Sir W. J. Ritchie, at p. 115, states:—
A right to catch fish is a protit à prendre, subject no doubt to the free use 

of the river as a highway and to the private rights of others.
He states, at p. 124:
Unquestionably the right of fisliing may l>e in one person and the property 

in the bank and soil of a river in another.
Sir Henry Strong puts it as follows, at p. 131 :
It results from the proprietorsliip of the riparian owner of the soil in the 

bed of the river that he has the exclusive right of fishing in so much of the bed 
of the river as belongs to him, and tliis is not a riparian right in the nature of 
an easement but is strictly a right of property.

G Wynne, J., states, at p. 68 :—
The right of fishing, then in rivers above the ebb and flow of the tide, 

may exist as a right incident upon the ownership of the soil or bed of the river, 
or as a right wholly distinct from such ownership, and so the ownership of tbe 
bed of a river may be in one person, and the right of fishing in the waters 
covering that bed may be wholly in another or others.

The late case The Att'y-Ueril for H.C. v. Att'y-Urn'l for Canada, 
decided by the Privy Council, 15 D.L.R. 308, [1914] A.C. 153, 
is to the sa ire effect.
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In the Lower Canada Reports of Seigniorial question, vol. A, 
at p. 69a, is the answer to the following question: “On seigniories 
1 founded by a navigable river can the seignior legally reserve the 
light of fishing therein?”

The answer of the court is as follows: “On seigniories bounded 
by a navigable river or stream the seignior could have reserved to 
himself the right of fishing therein.”

1 find no difference between the law of the Province of Quelicc 
and the law of England in this respect. 1 am quite in accord with 
the view of my brother judges that when a question has to lie 
decided arising in the Province of Quebec and governed by the 
laws of the Province of Quebec such a case should be decided by 
the laws of that province ; but I fail to see why the decisions of the 
courts of England or of the Vnited States should not l>e referred 
to as guides to arriving at the correct interpretation of such laws.

The reasons for judgment of Pelletier, J., are so clear and the 
citations of authorities both in the judgments of the trial judge 
and of Pelletier, J., so ample that it would Ik* a mere repetition to 
repeat what these judges have so clearly expressed.
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It is conceded that the grant to 8ir ( Icorge Stephen mils not a 
mere personal grant. All agreed that the grant extended at all 
events to the life of Lord Mount Stephen.

It is not a personal right, it is a right capable of assignment .
The point in litigation is whether or not this right is a mere 

right of usufruct terminable on the death of Lord Mount Stephen 
or whether it is an estate vested in him and his heirs capable of 
transmission. 1 agree with Pelletier, J., that the estate is not one 
in usufruct but that it is a conveyance of property. I also agree 
with him that the exclusive right of fishing carried with it the right 
to the soil or lied of the river during the tenu of the fishing season.

I refer to one or two additional authorities in support of this 
proposition.

The case of Tinicum Fishing Co. v. Carter, 61 Penn. St. 21. 
at p. 38, Mas decided by the Supreme Court of Pennsylvania. It 
is stated “that a fishing-place may be granted, separate from the 
soil, may lx? considered as settled in this State.”

On p. 39, the following statement of the law occurs:—
If the easement consists in a right of profit à prendre, such as taking soil, 

gravel, minerals and the like from another’s land, it is so far of the character 
of an estate or interest in the land itself that if granted to one in gross, it is 
treated as an estate and may therefore be for life or inheritance.

A right to take fish is a profit à prendre in dieno solo. It requires for 
its use and enjoyment exclusive occupancy during the period of fishing. It 
implies the right to fix stakes or capstans for the purpose of drawing the seine 
and the occupancy of the bank at liigh tide as well as the space between high 
and low water marks as far as may be necessary and usual. The grantee in 
the nature of things must have exclusive possession for the time he is fishing and 
for that purpose; the grantor at all other times and for all other purposes.

And in Massachusetts, in the Supreme Court, a case of Goodrich 
v. Burbank, 12 Allen (Mass.) 459, at p. 461, deals with the question.

The judgment of the court is as follows:—
In the case of rights of profit à prendre it seems to be held uniformly that 

if enjoyed in connction with a certain estate, they are regarded as easements, 
appurtenant thereto, but if granted to one in gross they are treated as an 
estate or interest in land, and may be assignable or inheritable.

In Muxkett v. Hill, 5 Bing. (N.C.) 094, 132 E.R. 1267 it is 
pointed out “tlmt a right to hunt anil carry away game is a grant 
and held to be an assignable right.’’

So in Brooms’ I Aigul Maxims, 8th ed. (.1911), p. 367, it is stated 
“that by the grant of fishing in a river is granted power to come 
upon the banks and fish for them.”

Citing Shop. Touch, p. 98.
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I refer to those authorities in addition to the authorities cited 
in the courts below as confirming the propositions mentioned by 
Pelletier, J., in his reasoned judgment.

1 think the question of whether profit d prendre is known to the 
law of the Province of Quebec or not is a mere question of language. 
The fact exists that the right in this particular case, by whatever 
name you choose to call it, is a right of property. It is a right that 
passed by the grant and became vested in Sir George Stephen 
his heirs and assigns us a right of property and not a mere 
right of enjoyment.

It has always been held that a right granted by the King of 
France to the seigniors in Lower Canada of fishing in the St. 
Lawrence was something greater than a mere right during the 
lifetime of the seignior.

A numlier of valuable rights have been granted in the River 
St. Lawrence. It has never tieen doubted that these rights extended 
beyond the life of the seignior, nevertheless it never could l>e 
suggested that the soil of the river was vested in the seignior. If 
the decision of this court is to the effect that the granting of the 
fishing rights in question to Lord Mount Stephen is a mere right of 
personal enjoyment during the life of Lord Mount Stephen, by 
reason of its being only a right of usufruct, a number of rights which 
have heretofore never been questioned would lie destroyed.

I am unable to arrive at such a conclusion as I have stated. 
I am of opinion the right in question is not one of usufruct but one 
of property and capable of being transmitted.

I think the judgment of the court below should not be interfered 
with. This appeal should be dismissed and with costs.

A ppeal allowed.

PEDLAR v. CARSWELL.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Ilaggart and 

Fullerton, JJ.A. August 12, 1919.

Kills and notes (§ I C—15)—Sale of motor car—Agreement to obtain
PROMISSORY NOTE OF THIRD PARTY—FAILURE TO OBTAIN—NOTE OF 
PURCHASER GIVEN IN PLACE OF—CONSIDERATION.

The purchaser of a motor car agreed to give a promissory note made 
by a third party in part payment. The note was endorsed to the vendor 
and the car delivered. The vendor objected lo the note on the ground 
that it, was written on a piece of note paper and had no place of payment 
mentioned. The purchaser thereupon agreed to get a new note but 
failed to do so, and the vendor having ascertained that the third party 
was not financially sound, the purchaser gave his own note for the amount.
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Held, that the failure of the purchaser to procure the new note constituted 
a liability on bil part sufficient to furnish a Valuable consideration foi 
the note sued on under s. 53 of the Bills of Exchange1 Act (R.8.C. ltKNi 
c. 119).

IHaigk v. Hrook* (1839), 10 Ad. A El. 309. 113 E.R. 119; Wilton \ 
Eaton, 127 Mass. 174; Coggiw v. Murphy, 121 Mass. 106, referred to

Appeal by defendant from the judgment at the trial in an 
action on a promissory note. Affirmed.

P. C. Locke, for appellant ; F. M. Burbidge, K.( for respondent. 
Perdue, C.J.M.:—In June, 1917, the defendant desired to 

purchase a second-hand motor car from the plaintiff by giving 
him the note of one Ryder for $350, dated June 19, 1917, payable 
to the order of defendant six months after date with interest at, 
7% per annum. The plaintiff agreed to take the note in payment 
for the ear and the defendant indorsed the note and delivered it 
to the plaintiff. There was no restriction on the indorsement 
and the defendant became liable to the plaintiff as indorser of tin- 
note. The car was thereupon delivered to the defendant. At 
the time the transaction took place the plaintiff raised an objection 
that the note was not on an ordinary note form but was written 
on a piece of letter paper. The note appears to have lieen quite 
regular so far as form, signature anti other requisites are concerned. 
I notice, however, that there is no place of payment mentioned 
in the note. The maker is a fanner living at McCreary, a con­
siderable distance from Necpawa where plaintiff resides. The 
trouble and expense of presenting and protesting the note in case 
of dishonour may have had something to do with the plaintiff's 
subsequent conduct. The county court judge has not given a 
written judgment but as he has given a verdict for the plaintiff 
we must assume that he has found all material questions of fact 
in the plaintiff’s favour.

The defendant admits that at the time of the transaction 
the plaintiff took the above-mentioned objection to the note 
and that he, the defendant, promised to get a new note from the 
maker. On Aug. 2, 1917, the plaintiff wrote to the defendant 
reminding him of his promise to get a proper note* and he enclosed 
a form of note tearing the same date and being similar in other 
respects to the note indorsed by the defendant to the plaintiff, 
except that it was payable at the Merchants Rank of Canada at 
Neepawa. The defendant did not procure the signature of Ryder 
to this note. On Sept. 24, plaintiff came to defendant and com­
plained that the new note had not been procured. The plaintiff



47 D.L.R.] Dominion Law Reports. 653

then induced the defendant to sign the note upon which tins 
action was brought. It is a note dated Sept. 24, 1917, for $350, 
payable to the plaintiff ten days after date with interest at 8% 
per annum. Defendant states that plaintiff when he received 
this note promised to return the Ryder note but did not do so. 
The Ryder note, however, was kept in plaintiff's control and was 
produced and tiled in court. The plaintiff says that the defendant 
could liavc had it at any time.

The defence is that there was no consideration to support 
the note sued on. After careful consideration 1 have come to the 
conclusion that the defence fails. When the contract for the 
purchase of the car was made the defendant as a part of the 
consideration promised to procure a new' note from Ryder in the 
form required and to indorse it and send it to the plaintiff in lieu 
of the original note handed to him at the time he delivered the 
car. This promise the defendant failed to fulfil and the breach 
constituted a liability on the part of the defendant sufficient to 
furnish a valuable consideration for the note of Sept. 24, under 
s. 53 of the Bills of Exchange Act. Or, viewing the transaction 
from another standpoint, the promise to return the Ryder note to 
the defendant was a consideration sufficient to sup|>ort the making 
and delivery of the new note: Haigh v. Brooks (1839), 10 Ad. 
â EL 309, 113 E.R. 119; Wilton v. Eaton , 127 Mass. 174; 
( oggins v. Murphy, 121 Mass. 166; 4 Am. & Eng. Encyc. 188; 
8 Corpus Jur. 217.

The case of Bank of B.N.A. v. Md'ornb (1911), 21 Man. L.R. 
58, is not applicable to the facts of this cast*.

The appeal must l>e dismissed with costs.
Cameron, J.A.:—This is a county court action brought on a 

promissory note for $350, dated Sept. 24, 1917, payable ten days 
after date, with interest at 8%. The plaintiff sold to the defend­
ant a motor, and in payment therefor the defendant gave him the 
promissory note of one W. Ryder, made in his, the defendant’s, 
favor, dated June 19, 1917, for $350, with interest at 7%, payable 
six months after date. The plaintiff objected to receiving this 
last named note on account of its being written on note paper. 
The defendant in his evidence said they would go up to Ryder 
and get a new note, and that the plaintiff said he would get it
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son c time and send it to n e (pp. 2 & 3). Defendant asserted 
that Ryder was good and would pay (p. (i). The plaintiff accord­
ingly accepted the note. Afterwards on Aug. 2, he sent a letter 
to the defendant enclosing what he deemed to lie a note in proper 
form. He asked in tliis letter tliut the note lie signed ami returned 
to the hank and added: “Your old one will lie duly forwarded 
and in this he wfas repeating what had liecn said by him at tin- 
tin e of the original transaction. Subsequently he discovered 
that Ryder was not financially good, and he stated this to t in- 
defendant, who signed the note in question. The trial judge 
entered judgment for the plaintiff and this appeal is from that 
judgment.

The question is whether, the original note lieing still current, 
there was consideration for the note sued on which w as substituted 
for it. On this point Bank of B.N.A. v. McL'omb, 21 Man. L it. 
«58, w as relied on. Rut in this case it seems to me that there is to 
lx* found sufficient consideration for the giving of the note in 
question. The defendant made certain representations as to 
Ryder's financial standing, which the plaintiff discovered to In- 
unfounded. He said: “ I told him and said I had discovered that 
this man Ryder was not any good financially and said he would 
have to give me his own note on a short time note” (p. 14). He 
also added that before the signing of the note he said he would 
have nothing to do with Ryder, and the defendant accordingly 
gave him the note. This appears to me ample consideration to 
support the note.

As stated alxive, the plaintiff had, at the time of the transaction 
of sale, objected to the form of the original note, and subsequently 
forwarded a new note in the proper form offering to return the 
original. The defendant himself says he signed the note lx*cause 
he (the defendant) had agreed to do so (p. 4). And the defendant 
further says in answer to the question when the plaintiff told him 
he wanted a new note what was said about the old note: He 
said it would be returned. He repeated that three or four times 
to me in the office.” There can surely be no doubt that tin- 
promise to return the old note on the part of the plaintiff and the 
promise to give a new note on the part of the defendant are mut ual, 
each a sufficient consideration for the other. Or, looked at in

■
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another light, and viewing the* transaction i a hole, the promise 
to give a new note was part of it and is supported by the same 
underlying consideration.

In view of the foregoing, I do not need to enter on the con­
sideration of what constitutes an antecedent debt or liability 
under s. 53 of the Rills of Exchange Act. The words “or 
liability” were added to the English Bill in committee, and they 
ix»rha])s extend the previous law. Chalmers, p. 89. Mr. Falcon- 
bridge in his work on Banking and Bills of Exchange ]x>ints out 
that these* words apjx*ar to have t>een overlooked in Bank of 
Commerce v. Wait (1907), 1 Alta. L.R. 68.

I think the ap|x*al must 1m* dismissed.
Hagoakt, J.A.:—It was contended by the defendant that 

t here was no consideration for the giving of the note* sued on, and 
that the bank and plaintiff were not holders in due course. I 
cannot say there was no consideration. I le>ok upon the deal 
from the time the bargaining liegan in June, 1917, until it was 
consummated on Sept. 24, 1917, by the giving of the note sued on 

»as one transae-tion It was contemplated from the first tha 
1 here might lx* required a note given on such a form as the bank 
would ask for. The defendant in his evidence at the trial when 
asked concerning the giving of this note answered: “Q. He 
(the plaintiff) represented this as a Merchants Bank of Canada 
form? A. Yes. Q. You signed it? A. Yes, I had agreed to.”

It is true lx)th notes represented the same indebtedness and 
the payment of either would lx*, the satisfaction of lx>th as far as 
this defendant Carswell was concerned.

1 do not think the case relied upon by the defendant, Bank of 
BN.A. v. McComb, 21 Man. L.R., 58, applies to the facts se 
out in this case.

I would affirm the judgment of Barrett, J.
Fullerton, J.A., concurs with Haggart, J.A.

Appeal dismissed.^
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TRUSTS AND GUARANTEE Co. Ltd. v. GRAND VALLEY R. Co.

Ontario Sujreme Court, Appellate Division, Meredith, C.J.O., Madoren, M u 
and Hodqins, JJ.A. December tO, 1918, February 10, 1919.

Coupons (6 I—1)—Detached interest coupons—Hailway bonds—Sai.i 
or railway—Distribution or proceeds—Conflicting Claim- 
Priorities.

A holder of detached interest coupons clipiwd from mortgage bond* 
issued by a railway company can sue on them without being at the sumc 
time the holder of the bond. The cou|ion does not lose the Benefit of the 
mortgage lien when detached. (McKenzie v. Montreal and Ottawa K. ( '<> .’!• 
U.C.CÏP. 333.)

As against bondholders, who presented their coupons for |>aymcut md 
not for sale, and who had the right to assume that they were paid and 
extinguished, a jierson who advances the money to take them up under 
an undisclosed agreement with the company, that the coupons should 
be delivered to him uncancelled as security for his advances, i* mu 
entitled to an equal priority in the lien or the proceeds of the mortgage 
by which the coupons are secured.

The question as to whether there was a payment in satisfaction or l»\ 
way of purchase, lies in the knowledge and intention of both parties tu 
that payment—which knowledge may be inferred from the circum­
stances and in case of doubt the scale will be turned against the idea of 
purchase either by the want of proof of mutual intent or by the tad 
that there is not enough in the security to pay the principal of the debt 
and the coupons as well; so that a purchase would lx* prejudicial t<> the 
bondholders.

(Review of American authorities.)

Appeal from the judgment of Falconbridge, C.J.K.B. Varied. 
The judgment appealed from is as follows:—

The evidence and arguments have been extended, wherein the 
facts and contentions are fully set forth.

The issues for trial are stated in a consent order made by me 
dated the 28th May, 1917, as follows:—

“1. This Court doth order and direct that the said several 
and respective claims, rights, and priorities of the said several and 
respective classes represented as hereinbefore mentioned, for the 
payment out of the money paid into Court as aforesaid, lie tried 
and determined by this Honourable Court at a special sittings of 
the Court to be appointed for that purpose, and in default of 
appointment of a special sittings at the sittings of the non-jury 
Court at Toronto.”

Exhibit 1 purports to be a concise statement of the issues to lie 
tried. This statement contained the following particulars as to 
the mortgages and bonds :—
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1. The mortgage dated the 30th May, 1902, from the Grand 
Valley Railway Company to the Trusts and Guarantee Company 
Limited to secure an issue of lionds to the amount of *800,000. 
The trends issued in pursuance of this mortgage amounted to 
*450,000, with interest at 6 per cent.

2. The mortgage dated the 1st July, 1902, from the Brantford 
Street Railway Company, to the National Trust Company Limited 
to secure Iremis which were issued to the amount of *125,000 w ith 
interest.

3. The mortgage dated the 27th August, 1907. from the Grand 
Valley Railway Company to the Trusts and Guarantee Company 
to secure I rends to the amount of *4,000.000 and interest; bonds 
to the amount of *1,774,500 and interest were issued in pursuance 
thereof.

4. The holders of original trends under the first Grand Valley 
Railway Company mortgage—represented by Mr. Brewster and 
Mr. Laidlaw- -hold Iremls to the amount of *60,000 and interest 
more or less.

5. The holders of the other original bonds under the said first 
Grand Valley Railway Company mortgage surrendered their bonds 
to the company to the amount of *390,000—and received bonds in 
exchange therefor for a similar amount issued under and in pursu­
ance of the second Grand Valley Railway Company mortgage—and 
the holders of these bonds are represented by Mr. McMaster.

6. The holders of the other trends issued under the second 
mortgage to the amount of *1,324,500 are represented by Mr. 
Ballantyne.

7. The grounds of claim of holders of coupons alleged to have 
I veil clipped from the mortgage bonds issued under the Brantford 
Street Railway Company mortgage—represented by Mr. Roaf.

8. The grounds of claim of holders of coupons alleged to have 
lieen clipped from bonds issued under the first Grand Valley 
Railway Company mortgage and from bonds issued under the 
second Grand Valley Railway Company mortgage -represented 
bv Mr. Ballantyne.

9. The grounds of claim of holders of trends issued under the 
second Grand Valley Railway Company mortgage, which they 
received in exchange for the surrender of the trends under the first 
mortgage—represented by Mr. McMaster.
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10. The grounds of claim of holders of bonds under the secoml 
Grand Valley Railway Company mortgage, which were origiiuil 
bonds and which were not received in exchange for other lxmds 
under the first mortgage- represented by Mr. Ballantyne.

11. The grounds of claim of the holders of original lxmds under 
the first Grand Valley Railway Company mortgage—represented 
by Mr. Brewster and Mr. Laidlaw7.

The issues may be stated as follows, subject to explanaton 
comment by counsel, and any amendment which may l>c neces­
sary:—

1. It is alleged by counsel for the holders of original lxmds that 
the foundation of all the several and respective claims, rights, and 
priorities of the several and respective classes for payment out of 
the money paid into Court must l>e a legal right to a lien against 
the property included in the mortgages, and therefore a lien upon 
the money in Court.

2. The claim of the alleged holders of coupons is supposed to I» 
that a verbal claim is made on their liehalf that they paid tin 
coupons and received possession of them.

3. The claim of the holders of original bonds under the first 
Grand Valley Railw ay Company mortgage is that they have a first 
lien on the property—and a first lien on the money.

4. The claim of the holders of lxmds under the second Grand 
Valley Railway Company mortgage (1907) is a claim, “on tlie 
grounds of fraud and misrepresentation inducing them to make the 
exchange of the lxm<k under the mortgage of 1902 for bonds under 
the mortgage of 1907”—and that they are therefore entitled to a 
lien on the property and on the money.

The money in Court is identified by para. 5 of an order of m\ 
brother Latchford, bearing date the 1st March, 1917, as follows:

“5. And this Court doth further order that the said receiver 
do forthwith pay into Court to the credit of this action the s:iid 
sum of $60,273.51, being the remainder of the balance in the 
receiver’s hands of the price on the sale to the Corporation of the 
City of Brantford of the property included in and covered by the 
mortgages to the Trusts and Guarantee Company Limited."

Exhibit 2. The mortgage of 1902 covers the railway owned by 
the company constructed or thereafter to l>c constructed . .
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and all charters, franchises, . . . now owned or possessed
. . . or to be hereafter acquired by it . . .

Exhibit 3. The mortgage of 1907, reciting the issue of bonds 
under exhibit 2, is made subject to the lien, priority, and charges 
in favour of outstanding first mortgage bond*.

The transaction entered into by W. S. Dinnick and other 
directors, claiming also to l>e unsecured creditors of the company 
to the amount of $100,000, with Yerner and Drill, was a most 
extraordinary not to say an outrageous one. The details of it are 
set out, and they are of so improper a nature as to disentitle 
Dinnick or any other director who took part in it to rank on the 
assets of the company as coupon-holders or by any other species 
of claim.
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As to the other 1902 bondholders who exchanged for 1907 
Ixmds, the evidence is quite clear that they did so on the false and 
fraudulent representation that all the old liondholders had either 
exchanged or had agreed to do so; but I am of the opinion that I 
have no jurisdiction under the order to try this matter nor any 
questions except those which are set out therein. The parties for 
the disposal of this issue are not all liefore the Court. Therefore, 
although I have no doubt as to the merits, I cannot order the 
reinstatement of those who so exchanged their bonds.

And as to the coupon-holders, in any event I am of opinion 
that the effect of the transaction is that these coupons were paid 
and extinguished—not sold or transferred in such a way as to 
preserve a lien, and cannot now rank in priority.

The company paid the coupons on the exchange-bonds of 1907 
until 1910. The holders of these bonds did not then repudiate the 
transfer nor offer to pay back the money.

All the claims put forward in competition with the bondholders 
under the mortgage of 1902 are disallowed, and these bondholders 
(having a clear priority) are declared to l>e entitled to the money 
in Court.

The order provides that the costs of the motion therefor shall 
l>e paid out of the money in Court.

The trial and determination of the claims are in the nature of 
an interpleader, and I make no order as to costs thereof.

Upon settlement of thejudgment, a change was made as to costs.
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The judgment, as settled and entered, declared that the 
holders of the original bonds secured bv the mortgage dated the 
30th May, 1902, were entitled to the moneys in court (166,273.51), 
so far as might be necessary to satisfy the amount due to them 
respectively, and ordered and adjudged accordingly; and ordered 
that the costs of the trial of the issue of the several persons 
appointed by the order of the 28th May, 1917, to represent and 
actually representing the various classes of claimants to the 
fund, including Thomas Dixon, be paid to them respectfully out 
of the fund.

McMaster and Fraser, for holders of bonds of 1907 who took 
them in exchange for bonds of 1902, appellants.

Ludwig, K.C., for the holders of certain detached coupons under 
the two bond issues of 1902, Brantford Street Railway Company 
and Grand Valley Railway Company, appellants.

Mb T. Henderson, K.C., for the Corporation of the City of 
Brantford. •

BaUantyne, for bondholders of 1907 who never had 1902 bonds, 
appellants.

Brewster, K.C., for bondholders of 1902 who had not exchanged 
their bonds, respondents.

William Laidlaw, K.C., for Thomas Dixon.
Joshua Denovan, for the trustees of the Davies estale, 

respondents.
Roof, for coupon-holders under bonds of the Brantford Street 

Railway Company.
'The judgment of the Court was read by
Hodqins, J.A.:—Appeal by all except bondholders of 1902 from 

the judgment of the Chief Justice of the King’s Bench, who, on an 
issue directed by liiinself, ordered payment of the sum of 
160,273.51 to the Ixmdholders of 1902. This amount, which is now 
in Court, comes from the sale, by the receiver of the Grand Valley 
Railw ay Company, of the Brantford Street Railway and the Grand 
Valiev road between Brantford and Galt. The sale was under i lie 
Grand Valley mortgages of 1902 and 1907; that of 1902 including 
the Brantford to Galt railway and that of 1907 covering both, and 
us well what is known as the Thames Valley Railway. No evidence 
was given to enable the Court to say what proportion of I lie 
purchase-money was attributable to the Brantford Street Railway 
undertaking as distinguished from the Brantford to Galt railway,
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hut it was stated that each had a separate value and had been 
operated separately.

The 1902 Grand Valley mortgage covered the Brantford to 
Galt railway, and the railway “ constructed or which may lie here­
after constructed (under the powers conferred) and all charters, 
franchises, privileges, and immunities now owned or iassessed by 
it or to lie hereafter acquired by it from any town or municipality 
or county or from any source whatever.” It also included “all 
property whatever which may lie hereafter acquired by it.” 
It was argued that, notwithstanding these words, as the Grand 
Valley Railway Company in 1902 did not ow n and had no |x>wer to 
acquire the franchise of the Brantford Street Railway Company 
or the railway itself, the mortgage only included franchises from 
a town or county through which the Grand Valley road was then 
authorised to build.

And it is said, in consequence, if the claim of the holders of 
coupons from the Brantford Street Railway Company is disallowed, 
t hen the bondholders of the issue of 1907 con e next to the $125,000 
bond issue of the Brantford Street Railway Company, and are 
entitled to the money in Court so far as it is derived from the sale 
of the street railway undertaking in Brantford itself.

The agreement for the sale which produced ihe money in Court 
is set out in the schedule to an Act respecting the City of Brantford, 
ch. 63 of the Ontario statutes of 1914, 4 Geo. V. The consideration 
is the assumption by the Corporation of the City of Brantford of 
three mortgages, one (dated the 1st July, 1902), for $125,000, 
securing a Ixmd issue for that amount on the Brantford Street 
Railway and interest thereon from the 1st July, 1913, the release 
of claims for taxes, payment of various liabilities, and $90,100 
in cash. This cash-payment, less certain deductions, is repre­
sented by the amount in Court.

During the hearing of the appeal, the Corporation of the City 
of Brantford was added as a party. At the same time counsel for 
the bondholders under the 1902 mortgage, and those under the 
1907 who claim to be reinstated in the position they occupied prior 
to the exchange of bonds, came to an agreement as between them­
selves, which relieves the Court from deciding some of the questions 
that were in process of argument. By that settlement these parties 
agree to divide the sum in Court equally, after payment to the 
original 1902 bondholders of $18,000 and the costs of the issues
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between them. Certain other provisions in the agreement may 
have to be dealt with hereafter.

There are two claims of coupon-holders to l)e considered 
Dinnick and Put tison represent certain holders of coupons 
clipped from the issue of bonds covered by the mortgage for 
$125,000 of the 1st Julv, 11102. on the Brantford Street Kail why 

Dinnick claims $25,000 and Pattison $15,025, and they appear 
to lie the only ones so claiming. Dinnicks coupons are pledged to 
the Dovercourt Land Company. Dinnick also represents holders 
of other coupons of the Grand Valley 1902 mortgage to the amount 
of $11,0(X). There are unpaid couixm-holders under the 1907 
mortgage, but no one apj>enred to argue for them (p. 49) unless 
the holders of 11X17 bonds include these eoujxm-holders.

The coupons from the IkhkIs of the Brantford Street Kaihvav 
Company and those from the Grand Valley Railway bonds 
secured by the mortgages of 1902 arc in the usual form, and the 
title to the money secured by them passes by the delivery of the 
coujxms.

Thcdxmds themselves state that Ixith the principal and interest 
are secured by mortgage, and this is the ease, so that as against 
each company, until the interest is actually discharged by it or 
for its benefit, the interest remains a charge under the mortgage, 
and the holder of a coupon is entitled to the benefit of that charge

It cannot injure the Brantford Street Railway Company or the 
Grand Valley road, as mortgaged in 1902, if, that company not 
lieing able to pay the interest, some one else paid it and retained a 
claim for reimbursement ; for, if the interest had not l>een got out 
of the way, foreclosure or sale might have l>een the result.

But as to the holders of the bonds, if the payment did not dis­
charge the security, to that extent, in their favour, then it was left 
outstanding, and, therefore, in competition with them upon the 
assets mortgaged for their lienefit. Either the insolvency of the 
company or the side of its assets for a sum insufficient to pay both 
the principal and unpaid interest in full would make it important 
to determine what the transact ions were under which the coupons 
were acquired, those of purchase or of payment and satisfaction. 
And this is the dispute in the present case.

The evidence is rather meagre and extremely vague, ami, 
apart from the surrounding circumstances, the issue depends u|>on 
the sketchy testimony of Dinnick, Pattison, and Stockdale only.



47 D.L.R.] Dominion Law Reports. 003

Dinnick was a director and vice-president of the Grand Valley 
Railway Company, ami intimately aware, its his letter of the 12th 
October, 1909, to Mr. Warren (exhibit 10) shews, of the financial 
situation of all the companies concerned. lie deposes to the fact 
that he personally paid for and purchased the cou]xms now out­
standing, detached from the bonds, after they became due. Stock- 
dale, manager of the Trusts and Guarantee Company, the trustee 
for the bondholders under the Grand Valley 1902 mortgage, says 
the coupons were paid out of moneys supplied by Dinnick, in the 
sense that Dinnick, having borrowed from that, corporation certain 
moneys, directed their application to the payment or purchase of 
these coupons. The correspondence lx'tween the then holders of 
the Brantford Street Railway bonds, the Canadian General 
Electric Company, and Dinnick, shews that they dealt with Dinnick 
on one or more occasions and accepted part cash and his personal 
note for overdue interest. Dinnick, in speaking of the (îrand Valley 
Railway Company’s coupons, says that a large majority of the 
Ifondholders knew he was buying the coupons; that they knew the 
road could not pay them, and came to him, after presentation to the 
Trusts and Guarantee Company without obtaining payment of 
them; and that lie gave them cheques and got delivery of the 
coupons and told them he was paying them himself, and that the 
Trusts and Guarantee Company knew that also. He considers the 
letter of the 12th October, 1909, in which lie assured Mr. Warren, 
general manager of the Trusts and Guarantee Company, that 
“all interest, to the 1st July (1909) has l>een paid,” was a proper 
letter to write, and that Mr. Warren knew the coupons had not 
been paid by the company. Dinnick says he paid them to protect, 
the very large amount of money he had in the road. He never told 
the coupon-holders that he was buying their coupons. He l>egan to 
pay for them in 1907, when Verner took over the road. He docs 
not know whether in his own books he charged them to the Grand 
Valley Railway Company. He does not produce these books and 
does not account for them as being either lost, or destroyed. As to 
the Brantford Street Railway coupons, Dinnick says that the holders, 
the Canadian General Electric Company, would make demand on 
the Brantford Street Railway Company, and that lie would ask 
for delay and in the end have to “take up” the coupons himself, 
lie thinks Mr. Nicholls knew that he purchased the coupons, 
because “he never cancelled the coupons,” but Dinnick never told
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him so, and adds that Nicholls knew it was his money that took up 
the coupons because he gave his own personal cheque and note. 
He made no demand on the Brantford Street Railway Company, 
because it had no money. He produces letters between himself 
and the treasurer of the Canadian General Electric Company, one 
from him asking for coupons “that I have paid in connection with 
the Brantford Street Railway Company,” and the other enclosing 
a note for Dinniek’s signature for $1,570.20, the balance on a sum 
due for interest on these 1 >onds, which Dinniek afterwards signed 
There are other letters pressing for payment of the interest and 
addressed to Dinniek in Toronto. The coupons in question arc 
all pledged to the Dovercourt Land Company. He admits that 
the directors, of whom he was one, sometimes provided the money 
with the Trusts and Guarantee Company, and he paid, he says, 
coupons on the 1907 mortgage for 5 years, but not all. A. ,1. 
Pattison, who was president and director of the Grand Valiev 
Railway Company and sulwidiary roads, alxiut the end of 1907 or 
1 «ginning of 1908, when he retired in favour of Verner, also claim' 
to have purchased coupons of the Brantford Street Railway Com­
pany in 1905, 1900, and 1907, while he was president, from the 
National Trust Company, “by paying for them.” He says the 
first coupons he paid were given to him stamped “paid,” and that 
he told the National Trust Company that the railway company 
was not paying these coupons, and he would not pay any more 
unless they were delivered to him unstamped, and that his subse­
quent coupons were unstanqied. He says that he personally ami 
other members of a syndicate contributed the money for one instal­
ment of coupons. In further examination he is unable to say just 
whether the money raised from the bank for the coupons was got 
upon the note of the Grand Valley Railway Company or on the 
covenant of the directors, but thinks the latter is the case. He sent 
his own cheque for the 1905 coupons, expecting to get the money 
back from the Grand Valley Railway Company. He deposited 
the coupons and 1 Kinds as security for money raised from the bank. 
Stockelale, now the receiver and also general manager of the Trusts 
anel Guarantee Company, says that certain of the coupons were 
paiel through that company as a “purely mechanical operation,” 
anel that if they received any money and hael authority to pay the 
coupons they would pay them as long as the money lasteel. He, 
however, says that they got moneys from Dinniek to pay coupons
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on the 1902 and 1907 Grand Valley mortgages, and did so, turning 
them over to Dinnick because he had provided the money to pay 
them, and, “We had agreed that wë should deliver them to him." 
Stockdale further says that exhibit 39 shews advances to Dinnick 
by the Trusts and Guarantee Company on collaterals which were 
used to pay coupons.

This evidence must l>e considered in the light of the whole 
operations of Dinnick and Pattison and the situation as it 
existed in 1907 and before. Pattison l>egan his payments in 
1905; “they were advanced from the day we took the road over,” 
he says, and when he was president of the Brant ford Street Railway 
Company. It may 1m? noted that the Brantford Street Railway 
coupons were payable at the Canadian Bank of Commerce, and 
not at the National Trust Company’s office. Stockdale says that, 
when the Trusts and Guarantee Company paid the coupons out 
of money supplied by Dinnick, the parties presenting the coupons 
did not know him in the transaction, and that they were paid “in 
the regular way.” This is quite probably so, as, when the situation 
is considered, there seems every reason to suppose that no hint 
would lx* given that the companies concerned were not able to 
meet their interest obligations. The coupons of the Grand Valley 
Railway Company were in fact payable at the Trusts and Guar­
antee Company’s office. No clear or satisfactory evidence is 
adduced as to any specific payment or purchase of coupons save 
what is disclosed in the correspondence between the Canadian 
General Electric Company and Dinnick, dealing with two occasions. 
The new bond issue which was intended to retire the earlier 
mortgages was, so far as put out, handed over to one Drill, acting 
for Verner, whose business ability and financial genius was expected 
not only to build the road but to finance it as well. Both Dinnick 
and Pattison say, either in terms or in effect, that they advanced 
their money to pay these coupons in the expectation that Verner, 
who had got the bonds in advance of the stipulated work, would 
make good, and hoping to keep things going till then. Both did 
so to protect their prior investments in the companies and they 
looked to the Grand Valley Railway to get their money back. 
Dinnick considered himself, and doubtless Pattison too, a creditor 
of that road. Pattison said he had a covenant from Verner to 
recoup him for his investment in connection with these roads. 
The handing over of the large amount of bonds to Verner and Drill
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and the retransfer of part of them to Dinniek, Pattison, and other 
directors, was most improper and unbusinesslike, and affords 
another reason why quietude was advisable and an appearance of 
current solvency of prime importance to them. It, moreover, 
corroborates their statement that they looked to Verner ami the 
proceeds of the l>onds to recoup themselves, and the retirement of 
the cousins was a means to enable that end to lx* reached.

One element which is missing from the case as made is evidence 
that the bondholders knew that the person paying the coupons 
intended thereby to preserve not only the debt but the right to 
rank together with the bond for the interest payments, thereby 
reducing, in case of insolvency, the security of the Ixmdholdcr for 
his principal.

Even the Canadian General Electric Company is not shewn to 
have known more than that Dinniek was making payment at a 
time when he was vice-president and was preserving the coupons. 
The other Ixmdholders are said to have known the bare fact that 
their couixms were paid by Dinniek with his own money—a circum­
stance consistent with the preservation of the debt only. In 
Pattison s case, his refusal to accept cancelled coupons was only 
made known to the National Trust Company, the mortgagee to 
secure the $125,000 of 1 Kinds of the Brantford Street Railway 
Company. Save in that instance, the evidence in itself is open to 
the objection that those who knew are not in any way identified, 
and it cannot lie received as making even a pritnâ facie case* of 
knowledge as against any one unless that person is named and 
identified. It is singular that no one of the bondholders who are 
alleged to have known that their coupons were being purchased, 
ami not merely paid, was called as a witness. It takes two to make 
a sale, and the total atisence of any evidence save of the interested 
parties is not without its significance. The finding of the < hief 
Justice of the King’s Bench upon the whole case is that the effect 
of the transactions was that none of the coupons were sold or 
transferred in such a way as to preserve their lien or the right to 
rank with the outstanding lionds.

The law in cases similar to the present one has lieen considered 
in many of the United States.

In City of Kenosha v. Lamson (1869), 9 Wall. 477, it was decided 
that a holder of detached coupons could sue on them without I icing 
at the same time the holder of the bond. This was also the conclu-
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sion of the Ontario Court of Common Pleas in 1878 in the ease of 
McKenzie v. Montreal and Ottawa R. Co. (1878), 20 U.C.C.P. 333.

As to the status of a coupon the Supreme Court of the United 
States in the Lamson ease, 9 Wallace at p. 482, says:—

“The coupons are given simply as a convenient mode of 
obtaining payment of the interest ns it becomes due upon the bonds. 
There is no extinguishment till payment.”

And at p. 484: “The device affords great convenience to all 
persons dealing in these securities, especially to the holders in 
foreign countries, who otherwise would l>c obliged to forward the 
bond to the place of payment of the interest each time it became 
due, or trust them to the hands of their correspondents in the 
country where the payment is made.

“This convenience in the collection by the use of coupons, as 
is apparent, very much facilitates the negotiation of these securities 
abroad, and enhances their value in the foreign market. And any 
decision that would have the effect to lessen or impair the higher 
security for the interest as found in the bond, by the use of these 
coupons, would necessarily, to that extent, defeat the puisse for 
which they were designed.”

That the coupon does not lose the Ixmefit of the mortgage lien 
when detached is also clear.

In Re SewaU v. Brainerd (1865), 38 Vermont 364, the Supreme 
Court of Vermont held that, whether interest-coupons are negoti­
able or not, separate from the bonds, they are when matured a 
constituent part of the mortgage-debt, and an assignment of them 
carries with it by implication an interest in the mortgage-security ; 
and it was said that upon realisation of the whole mortgaged 
property the bonds and the unpaid coupons would probably rank 
ratably. The bonds carried interest payable upon presentation 
of the coupons attached, and the whole bond issue was secured by 
mortgage upon the railway franchise and proj>erty.

In Miller v. Rutland and Washington R. Co. (1867), 40 Ver­
mont 399, the Supreme Court of Vermont decided that a coupon, 
payable to hearer, detached from a bond, and owned by one party 
while the bond is owned by another, is still a lien under the mortgage 
given to secure the bond. A coupon, when payable, is a part of the 
mortgage-debt, and an assignment of a portion of the mortgage 
carries with it, in equity, a corresponding interest in the mortgage- 
security ; and the coupon-dealer, in a foreclosure of the mortgage, is 
entitled to a pro ratû distribution with the holders of the residue of
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the mortgage-debt. This has l>een followed in other States. See 
Commonwealth of Virginia v. Chesapeake and Ohio Canal Co. (1870 
32 Md. 501 ; Haven v. Grand Junction R.Co. and Depot Co., 109 Mao. 
88; Union Trust Co. v. Monticello and Port Jervis R.W. Co. (1875 
63 N.Y. 311; and Cameron v. Tome (1885), 64 Md. 507.

It is upon questions of fact, as to the result of the payment of 
the coupon by a third party, that the Courts have somewhat 
divided. But the law seems to have become fairly clear, its appli­
cation only differing when the facts themselves are matters more 
of inference than positive proof.

In the Miller case (cited ante), the corporation being unable 
to pay interest on its bonds, an agreement was made between the 
directors and B. that B. should deposit his own money in the ban b 
where the coupons were payable, and should take and hold them as 

his own under the mortgage. He did so, and instructed the clerk 
whose duty it was to pay them that he wanted the coupons 
uncancelled and given to him—B.’s claim was allowed, as there 
was no superior equity shewn. The Court, however, remarked 
(40 Vermont at p. 408) :—

“A court of equity will not convert a payment into a purchase 
in favour of a party advancing the money when there is a superior 
countervailing equity in another party”—such as the right of 
bondholders to be paid in full in case of a deficiency to pay them 
and the coupons both.

In Maryland, the Court took a different view of a somewhat 
similar transaction. In Commonwealth of Virginia v. Chesapeake 
and Ohio Canal Co., 32 Md. 501, the facts were as follows. The 
company being unable to pay the interest due in January, 1851, 
the directors met and appointed a committee to procure for the 
company a loan or advance to meet and discharge such interest. 
The president later reported that he had arranged with SeMen 
Withers & Co. to make such advance for payment of the January 
coupons. The firm advanced $50,000 at interest. This was 
repeated in July, 1851, and later. The coupons were handed over 
to Selden Withers & Co. Public notice was given to coujxm- 
holders that the interest coupons would be paid at the banking 
house of Selden Withers & Co. The Court of Appeals held that 
this was an advance to the company to pay interest upon the 
security of the company’s future resources, and not a purchase by 
Selden Withers & Co.
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In Haven v. Grand Junction R. and Depot Co., I0il Maw. 88. 
the Supreme Judicial Court of Massachusetts allowed a claim for 
roupona by Kimball, president and director of the company, who 
had supplied hia own money, it lying understood between the 
company and Kimball that they were not extinguished, and that 
he took the place of the jmrsons who had presented them. "As 
lictween him and the company, this was an allowable arrangement, 
and a legitimate mode of furnishing pecuniary aid to the company, 
changing the form but not increasing the amount of its actual 
debt" (p. 97).

The security proved sufficient to pay the whole debt, princi|ad 
and interest, no bondholder suffering any loss. But the Court 
add (p. 97)

“The only parties who could have any right to object to this 
proceeding would lie the other creditors of the company, to protect 
w hose rights the mortgage was given. If the security ltad proved 
insufficient to pay the entire debt, the other mortgage creditors 
might Bay that . . . Kimball, having taken part in a trans­
action which appeared and was understood to lie a payment, is 
estopped now to come forward as a purchaser and assignee, and 
thereby diminish the dividend which the other creditors, whose 
claims were covered by the mortgage, were entitled to receive."

In 1875, the Court of Apjtcals in New York State decided, in 
Into n Trust Co. v. Monti cello and Port Jervis R.W. Co., 03 N.Y. 
311, that;—

“ Interest coupons upon the bonds of a railroad corporation 
received by one who has advanced the money with which they 
were taken up under an agreement that they were to be delivered 
to him uncancelled, as security for the advances, as against the 
corporation, are valid securities in the hands of the holder, and a 
mortgage upon the corporate property, given to pay the trends, 
may be enforced for his benefit.

"But as between him and bondholders, who received the 
amount of their coupons in ignorance of the transaction, and 
supposing their coupons to have been paid, the latter have the 
prior equities, and if upon foreclosure and sale of the mortgaged 
property the sum realised is insufficient to pay the face of the 
bonds, the holder of the coupons is not entitled to share in the 
proceeds."

45—74 D.L.H.
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In 1877 the Supreme Court of the United States decided a 
very important case by a majority of one in a Court of nine. In 
Ketchum v. Duncan, ( 1877 ', 96 U.S. 659, they say (p. 662):—

“Rut that the coupons were either paid or transferred to Duncan 
Sherman & Co. unpaid, is plain enough. The transaction, what­
ever it was, must have lieen a payment, or a transfer by gift or 
purchase. Was it, then, a purchase? It is undoubtedly true that 
it is essential to a sale that l*>th parties should consent to it. W e 
may admit, also, that ‘where, as in this case, a sale, compared with 
payment, is prejudicial to the holder’s interest, by continuing the 
burden of the coupons upon the common security, and lessening 
its value in reference to the principal debt, the intent to sell should 
be clearly proved.’ Rut the intent to sell, or the assent of the 
former owner to a sale, need not have !>een expressly given. It 
may be inferred from the circumstances of the transaction. It 
often is. In the present case, the nature of the subject cannot lie 
overlooked. Interest-coupons are instruments of a peculiar 
character. The title to them passes from hand to hand by mere 
delivery. A transfer of possession is presumptively a transfer of 
title. And especially is this true when the transfer is made to one 
who is not a debtor, to one w ho is under no obligation to receive 
them or to pay them. A holder is not warranted to lielievc that 
such a person intends to extinguish the coupons when he hands 
over the sum called for by them and takes them into his possession. 
It is not in accordance with common experience for one man to pay 
the debt of another, without receiving any benefit from his act. 
We cannot close our eyes to tilings that are of daily occurrence. It 
is within common knowledge that interest-coupons, alike those 
that are not due and those that are due, are passed from hand to 
hand; the receiver paying the amount they call for, without any 
intention on his part to extinguish them, and without any belief 
in the other party that they are extinguished by the transaction. 
In such a case, the holder intends to transfer his title, not to extin­
guish the debt. In multitudes of cases, coupons are transferred by 
persons who are not the owners of the bonds from which they have 
been detached. To hold that in all these cases the coupons are 
paid and extinguished, and not transferred or assigned, unless 
there was something more to shew an assent of the person parting 
with the possession that they should remain alive, and be available
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in the hands of the persons to whom they were delivered, would, 
we think, be inconsistent with the common understanding of 
business men.”

The reasons which commended themselves to the majority of 
the Court for allowing the claim on these coupons were as 
follows:—

First, the coupons were not paid by the railway company nor 
by money furnished by the railway company, nor in pursuance of 
an agreement with the company to pay them for or on behalf of 
the debtors or in extinguishment of the debt.

Second, the coupons were not paid in the usual manner or at 
the usual place, or by the jtersons accustomed to pay them. The 
coupons were not left at the company’s office. They were taken 
there for verification, and then returned to the holders, with 
directions to take them to the bank, but no cheques drawn upon 
the bank were given to the holders, as had been the previous 
course. Some knew the company were not paying the coupons, 
others inquired and were told the bank would purchase. Others 
did not know the company would not pay, and made no inquiry 
at the bank; and, as they brought no cheques, the holders must 
have known the bank had no vouchers for its payments, unless 
the coupons continued in force in the hands of the bank. On this 
the Court held that it is a fair presumption that, when they 
delivered the possession, they assented to a transfer of ownership.

Third, none of the original holders of these coupons had up to 
that time denied the sale and purchase, and not one had reclaimed 
the coupons and thus disaffirmed any sale.

Fourth, notices were posted in the bank and in the office of 
the company, and public notice was given abroad. This was done 
in the most complete manner, and the Rank of Mobile and the 
Union Bank of London purchased the coupons for Duncan Sherman 
& Co. openly, both in Mobile and London, and acted as agents for 
the firm in so doing. Duncan Sherman & Co. had l>een the 
financial agents in New' York of the company, and Duncan had 
lieen a director for several years, and in April, 1874, was elected 
its president. The coupons in question were those of May, 1874, 
and November, 1874. The Court, in dealing with him, say 
(pp. 665, 666):—

“The duty of Duncan was to do what in his judgment at the
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time was the l test thing for all persons for whom he was a trust tv. 
It surely was not his duty to permit the coupons to go into default. 
Still less, as it appears to us, was it a breach of trust in him to 
purchase the coupons and hold them, in order that the company 
might have time to provide for their payment. The company was 
informed of his intention to make the purchase, and its consent 
was given.”

The Court further held that there was no estoppel proved 
against Duncan. The company consented to what was done, and 
no single coupon-holder had come forward who now claimed that 
he was misled or deceived by any of Duncan Sherman & Co.’s 
agents. He was in no worse position than a stranger, unless it 
could be shewn that he was guilty of bad faith.

The Court (p. 067) considered the Monticello case, and, in their 
view, it was not a case of purchase or transfer: it was a case of 
agency for the debtor. In the ultimate result, it was held that in 
the hands of Duncan Sherman & Co. the coupons and the bonds 
ranked equally.

It may Ik? observed that out of a Court of nine members the 
majority judgment was given by five, the minority judgment In- 
four. The minority judgment was based upon the principle that 
those who presented the coupons for payment had no thought of 
selling them and did not in fact sell them, and therefore in law they 
were paid and not sold.

It is evident that the great publicity wliich was given to this 
operation, the undoubted good faith of Duncan Sherman & Co., 
and the clear proof of the origin of the transaction and of the 
ownership of the money which paid the coupons, were the deter­
mining factors in this decision.

In 1885 the Court of Appals of Maryland, assuming to follow 
the cases in the Supreme Court and in New York and Massa­
chusetts already cited, decided Cameron v. Tome, 04 Md. 507. 
It appeared that the coupon-holder arranged with the president 
of the company to advance the money to take up the coupons, and 
did so. The secretary of the company published a notice that the 
coupons would be paid at the company’s office. The Court said 
(p. 510):—

“ There is not a particle of proof to show that the holders of 
these coupons ever sold or agreed to sell them to the appellant, or
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that they were delivered to him with their knowledge or assent. 
They were due and it was the duty of the company to pay them. 
They constitute»l, ho long as they remained unpaid, a part of the 
mortgage-t lei ft, and an accumulation of unpaid interest would 
necessarily affect the value of the security held by the first mort­
gage ltondholders. They hail therefore a direct interest in having 
them paid ami extinguished. The appellant advanced, it is true, 
the money to pay them, but he was a large holder of the second 
mortgage Ismds, and was anxious to avoid a default on the part of 
the company, which might lead to a foreclosure and sale of the 
property of the company by the first mortgage Imndholders. 
Resales, the agreement was one made between him and the com­
pany, and was unknown to the holders of the coupons, when they 
presented them for payment. This lieing so, we take the law to 
lie well settled, that as against Ismdholders who presented their 
coupons for payment and not for sale, and who ha<l the right to 
assume that they were paid and extinguished, a person who 
advances the money to take them up under an undisclosed agree­
ment with the company, that the coujxms should l>e delivered to 
him uncancelled as security for his advances, is not entitle»! to an 
equal priority in the lien, or the proceeds of the mortgage by which 
the coupons arc secured. Union Trust Co. v. Monticello and Port 
Jervis H. Co., 63 N.Y. 313; Haven v. Grand Junction It. and 
Depot Co., 109 Mass. 96; Ketchum v. Duncan, 96 V.S. 662.”

In 1888 the question again came before the Supreme Court of 
the United States in Wood v. Guarantee Trust and Safe Deposit Co. 
(1888), 128 U.S. 416, 9 Supreme Court Reporter 131. After quot­
ing at length the reasoning of the same Court in Ketchum v. 
Duncan, Mr. Justice I^amar, who delivered the judgment of the 
Court, said (128 U.8. at p. 424):—

“That case clearly settles the proposition that in such a matter 
as this, the question, as betw'een payment and purchase, is one of 
fact rather than of law, to be settled by the evidence, largely 
presumptive, generally, in the case. It is a question of the inten­
tion of the parties.

“ In Ketchum v. Duncan stress was laid on these circumstances, 
viz., that the persons alleged to have paid the coupons had no 
connection with the company issuing the coupons, or interest in it; 
that they hu<! repeatedly and publicly notified the holders of the
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bom Is ami coupons that the coupons were to l>e purchased, not 
paid; and that the coupons were carefully received and preserved 
uncancelled. In the case at bar the conditions are radically dif­
ferent. Starr is essentially (that is, from a business intuit of view 
the waterworks company, owning, as he does, 19,5(X) of its 21MKHI 
shares of stock. Its prosperity is manifestly his pros|)erity, its 
disaster his disaster, and any disbursement made by it is sub­
stantially made by him. There is, therefore, no inherent improb­
ability that he intended to ]>ay the couixms, as he indeed instructed 
his agents, the brokers, that he did. Moreover, such notice as was 
given to call in the coupons, was notice of iiayment, not of purchase, 
so far as the evidence discloses the character at all. Finally, the 
coupons were cancelled by Starr; all of them being punctured and 
defaced by mucilage, and about one-half having the word “paid” 
written across them, in which condition they were received by the 
appellants. Looking to the testimony, we decline to disturb the 
finding of the Master and of the Circuit Court.

“The same consideration of the sulistantial identity between 
Starr and the waterworks company is of great weight in the 
determination of the remaining question as to the other 356 
coupons. Whatever might lie the right of a holder of overdue 
coupons cut from a bond which is afterwards sold to a bond fuie 
purchaser, as l>etween such purchaser and the coupon-holder that 
question does not arise here.

“The case before us is a peculiar one, and must l>c adjudged on 
its own facts. As we have already said, Starr was, from a business 
point of view, sulistantially the company. Not only was it his 
object to float the bonds, but to float the company as well. Hem e, 
when he came to sell these bonds, he arranged with his brokers, 
Beasley & Co., in reference to the July coupons (series No. 2). 
Under that arrangement, such of the coupons as were attached to, 
and had been sold with, the bonds sold early in the year 1881, 
were paid by Beasley & Co., the price was charged to Starr, and 
the coupons were delivered to him. Such of the coupons as were 
attached to the bonds not themselves sold until the month of June, 
1881, were detached from the bonds before sale, and were not 
charged to Starr, but were delivered to him as property of the 
company. The coupons of January, 1881, were all detached from 
the bonds before they were deposited with Beasley.
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‘‘Now, why all this arrangement and management? To use 
the language of Mr. Beasley: ‘It would have been irregular and 
unbusinesslike to offer for sale or attempt to dispose of the bonds, 
not then known in the market, with overdue coupons attached.’ 
In brief, Starr was engaged in floating these bonds. They were 
not, as the testimony and the history of the case shews, good 
bonds. He was very careful to prevent anything from transpiring 
that would injure their credit. He cut off the coupons that were 
due and unpaid, so long as the bonds remained in his possession, 
and put up some money to redeem coupons which fell due on bonds 
that had been sold, so long as lie was still engaged in selling other 
bonds. It looks very much as if Mr. Starr had dug a pit, and was 
anxiously keeping the pathway to it in good order. It would be 
inequitable, in our opinion, to allow him to bring forward these 
coupons as the basis of any preference over, or of even coequal 
rights with, those to whom he sold his bonds; and the plaintiff, 
having taken these coupons when overdue, had no greater rights 
than he had in this respect. If the courts were to sanction such 
claims, the commercial securities of the world would l>e nullified.”

In Hollister v. Stewart (1889), 111 N.Y. 044, Finch, J., in deliver­
ing the opinion of the Court, thus refers to two of the earlier 
cases (p. 663) :—

“While it may l>e that the overdue coupons bought by the 
contractors before 1875, were purchases and not payments, 
because the then owner of plaintiff’s bonds assented to the arrange­
ment, no such fact is proven as to the purchase of 1875. As to 
those coupons there is not a word of evidence that those who 
accepted their money made or intended a side. (Union Trust Co. 
v. Monticcllo and Port Jervis li. Co., 63 N.Y. 311.) Those 
coupons as against the bondholders must be regarded as paid. 
In Ketchum v. Duncan 96 U.S. 659, where modifying circum­
stances were shewn and the transaction was regarded as a sale, 
there was yet a very formidable dissent.”

In Venner v. Farmers' Loan and Trust Co. (1898), 90 Fed. 
Repr. 348, Mr. Justice Lurton, with whom were sitting Taft, J., 
and Severens, Dist. J., in delivering the judgment of the Circuit 
Court of Appeals, looks to Kctchum v. Duncan for approval of his 
statement that it is a “sound principle of law that the holder” 
(of coupons) “must intend a sale, and consent to a sale, and a mere
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1 ransfcr of title, when he parts with such preferred coupon, or tin- 
transaction will l>e treated as a cancellation and payment” (p. 351i

He repeats as true <loctrine what is sai<l in the case alluded t<>; 
“ Where a sale with payment is prejudicial to the holder's interot, 
by continuing the burden of the coupons u|hui the common sen;1 
ity, and lessening its value in reference to the principal of the debt, 
the intent to sell should lx* clearly proven” (p. 359). Wood x. 
(iuaranlee Trust and Sale Deposit Co. (ante) is also referred to with 
approval.

The case of Maker v. Meloy (1902), 95 Md. 1, deals with tin- 
cases already cited. The Maryland Court of Appeals treat the 
Kctchum and Wood cases as having settled the point that purchase 
or payment is a question of fact, dejxînding upon the intention of 
the parties. In discussing the former, it alludes to the reliance 
placed by the Court on evidence shewing that the circumstances 
did not defeat the clearly proved intent of the purchasers not to 
retire and pay the coupons, but to preserve them outstanding.

As I read these cases, and I find no English or Canadian 
authority inconsistent with them, the real test whether there was i 
payment in satisfaction or by way of a purchase, lies in the know 1 
edge and intention of I Kith parties to that payment—which knowl­
edge may lie inferred from the circumstances; and, in case of 

doubt, the scale will Ik* turned against the idea of purchase either 
by the want of proof of mutual intent or by the fact that there is 

not enough in the security to pay the principal of the debt and tlu; 
coupons as well, so that a purchase would lie prejudicial to the 
Ixindhohler.

There can be little doubt that when these payments began to 

Ik* made in 1905 by Pattison, and in 1907 by Dinnick, the domi­
nating idea was to prevent the road or roads from going into 
bankruptcy, so as to enable them to lie amalgamated with a larger 
scheme which would make the fortunes of those associated with it. 
In 1902 the idea of lieginning the building of a road from Port 
Dover to Goderich was in contemplation, and the mortgage of 
that year secured a Ixmd issue of $800,000, which was more than 
double the amount permitted by statute for the 12 miles then 
contracted for. It provided that $240,000 of bonds should lie issued 
and re-delivered to the directors for this 12 miles, and the remaindc- 
upon proof of actual construction of further mileage. The mort-
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gage pledged after-acquired charters and franchisee, and provided 
for further instruments to cover additional properties. 

e In 1904 Pat tison, through his c<nn]>any, the Canadian Home­
stead Loan and Savings Company, l>cgnn to l»e interested in tlie 
Gran<l Valley Railway Company, and in 1900 he was a director, 
if not president, and made declarations as to construction required 
for the issue of bonds. He was also president of the Brantford 
Street Railway Company in 1905 and later. He gives as his reason 
for furnishing money to the extent of $40,(MM) the hope that the 
roads would finally become profitable or that the extensions which 
would make them profitable could be carried out.

Dinniek began paying for cou|H)iis in 1907, after having 
advanced son e $143,(XX) in like manner. His company purchased 
the Canadian Homestead Ixrnn and Savings Company, and so 
acquired its Winds. In short, both itersonally and financially, 
Pattison and Dinniek were vitally interested in the success of the 
scheme eventually carried out in 1907 by the handing over of the 
whole l»ond issue of the reorganised road to Yerner and I)rHI. That 
transaction by these two parties is only consistent with the idea 
that by paying the coupons they had established a claim on the 
Grand Valley Railway Company, and not with that of a lien 
ranking equally with the principal, for the reservation of lmnds was 
only to the extent of the principal of the three liond mortgages, 
i.e., $125,000, $140,(MM), and $450,(MM), these being the lionded 
indebtedness of the Brantford Street Railway Company, the 
Thames Valley road, and the Grand Valley Railway Company. 
When l>onds for the $715,(KM) were to be issued to retire these 
existing debts, any unpaid interest cou|K>ns would consequently 
liave to he met from the proceeds of the l>onds issued to Yerner and 
Drill or to these two claimants.

To sum the matter up, there appears to l>c an alwence of satis­
factory proof of the independent origin of the transactions which 
are set up as purchases. None of the indicia of candour and pul>- 
licity which arc relied on in the cases I have cited are evident here. 
The payments are made casually and by those having large control­
ling positions in the companies affected. The trustees of the mort­
gages are either employed to make the payments or to receive 
them and transfer the coupons, without any express notice to the 
bondholders. In the end it is found that those who claim to be
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coupon-holders had themselves engaged agents to secure un 
exchange of bonds of the 1902 issue for other Ixmds, which issue 
was to l>e based, according to their own resolution, on previous 
provision for the amount outstanding having been made. That 
provision only reserved Ixmds for the net amount of principal, and 
took no account of these large sums now said to l)e outstanding for 
interest.

It is fair to observe that, if the proj>er conclusion is that the 
transactions amounted to a transfer of the coupons so as to preserve 
only a right of action against the Grand Valley Railway Company, 
but without the right to compete with the Ixmds in ranking on the 
security, the action of Dinnick and Pattison would not be deserving 
of criticism. It is the setting up of the lien that necessitates the 
strict proof of knowledge or acquiescence in those bondholders who 
presented their coupons and received their money under the 
impression that they were lieing satisfied.

Having regard to the importance attached by the Courts in all 
these transactions to candour, publicity, and fair dealing, I cannot 
satisfy myself that the view entertained by the learned Chief 
Justice is erroneous, and I think the appeals of the coupon-holders 
must lie dismissed with costs.

It is, in the circumstances, not necessary to consider the 
question of the effect of the Statute of Limitations.

If in the class of cou{X)n-holders represented there arc any who 
do not claim either through Pattison or Dinnick, different con­
siderations may apply, but none were mentioned on the appeal, ami 
no evidence was given shewing that any other persons held coupons.

It was, however, pointed out on the argument that the Ixmd- 
holders who claimed a return of their 1902 bonds and the cancella­
tion of the agreement for exchange entered into by them, were 
not, in this proceeding, entitled to relief en masse. The mis­
representation proved at the trial was sought to lie made applicable 
to the whole class there represented. But this cannot, l>e done. 
Each bondholder who signed the agreement and exchange ! his 
1 Kinds must get relief because he was personally misled, and he 
cannot take advantage of the wTong done to another. The case 
must therefore go to the Master to allow' the individual bond- 
holders to prove their claims for rescission, and the judgment should 
specially direct that they may do so, and that the Master must in
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each case deal with the claim as if an action for rescission and 
reinstatement had been brought, by each individual landholder.

In addition to this, the matter is further complicated by the 
fact that the fund is derived from the sale of two railways, each with 
a different bond issue upon it, and no division has lieen made of the 
sum realised from both undertakings combined.

The point raised by Mr. Ballantyne, to which I alluded at the 
outset, namely, that, in case of the disallowance of the coupon 
claims, the bondholders of 1907 come next to the Brantford Street 
Railway bonds on that undertaking, and in priority to the 1902 
bondholders, was not fully argued. If that contention were to 
prevail, perhaps the holders of 1907 exchanged Iwmds would not 
desire to proceed further with their claim for reinstatement under 
the 1902 mortgage, if that mortgage were confined to the Brantford 
and Galt section. The amount realised by the sale from each 
railway may become important if the 1902 bondholders are 
restricted to the section outside Brantford. These two matters may 
and should be considered by the parties interested, and if any of 
them desire it the case may be mentioned again at the opening of 
the sittings in January, 1919, as to the priority of the 1902 mortgage 
and the necessity for the division of the amount in ( 'ourt, when the 
costs can also l>e dealt with.

The Corporation of the City of Brantford should l>e added as a 
party formally, and the agreement entered into between counsel 
for the 1902 bondholders and the exchange bondholders may be 
confirmed, if desired, so far as it is in conformity with the views 
expressed herein or those developed later if the case is mentioned 
again.

January 27, 1919. The Court heard counsel upon the matters 
referred to at the end of the above judgment.

Ballantyne, for the bondholders of 1907.
McMaster and Fraser, for the bondholders of 1907 who 

exchanged bonds.
Brewster, K.C., for the bondholders of 1902.
Ludwig, K.C., and Itoaf, for coupon-holders.
Henderson, K.C., for the Corporation of the City of Brantford.
February 10. The judgment of the Court was read by 

Hodgins, J.A.:—Since the delivery of the forn er judgment in
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this case, the matter has lieen spoken to on the question of the 
effect of the mortgage of the 30th May, 1002, as regards the 
franchise within the City of Brantford.

Power to acquire the Brantford Street Railway or the franchise 
under which it operated was not in fact possessed by the Grand 
Valley Railway Company until 1906, but reliance was placed upon 
the mortgage of the 30th May, 1002, as being wide enough to 
include property afterwards acquired, although there was no 
power to acquire it at the time the mortgage was given.

1 think the words of the mortgage are comprehensive enough, 
and the principle to be applied is covered by the following state­
ment of Jessel, M.R., in Collyer v. Isaacs (1881), 10 Ch.D. 3-12. 
at p. 351 :—

“A man cannot in equity, any more than at law, assign what 
has no existence. A man can contract to assign property which is 
to come into existence in the future, and when it has come into 
existence, equity, treating as done that which ought to l>e done, 
fastens upon that property, and the contract to assign thus becomes 
a complete assignment.”

The mortgage in question recites the passing of by-law No. 12 
by the Grand Valley Railway Company authorising the issue of 
bonds which are by sec. 8 to l>e secured by a mortgage, which 
mortgage-deed shall create such mortgages, charges, and incum­
brances upon the whole of such property, assets, rents, and revenues 
of the company, present or future or both, as the directors shall 
see fit to have described in such mortgage-deed. The mortgage 
then goes on to pledge “the railway owned by the said company 
constructed or which may hereafter be constructed pursuant to 
the powers granted by the hereinbefore in part recited statutes of 
Canada . . . and also all and singular the right, title, and
interest of the said railway company, of every kind and nature, in 
and to its lines of railway in and lietween the places mentioned in 
said statutes, including as well that portion thereof which may be 
hereafter constructed as that which is now constructed, and all 
charters, franchises, privileges, and immunities now owned or 
possessed or acquired by it or to be hereafter acquired by it from 
any town or municipality or county, or from any source what­
ever; . . . and all property whatsoever which may hereafter 
lie acquired by it ; and it is intended that the specific description of
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property and rights above written shall in no way lie taken as 
restrictive of the general description herein contained.”

The mortgage contained a covenant as follows:—
“The company and the trustee severally agree, upon reasonable 

request, to execute further instruments and to do such further 
acts as may l>e necessary or proper to carry out more effectually 
the purpose of this mortgage, and the company agrees to execute, 
acknowledge, and deliver to the trustee from time to time all such 
deeds, conveyances, and instruments as may be necessary or 
proper to place under the lien of this mortgage all additional 
properties, improven:cuts, grants, rights, privileges, franchises, 
immunities, and exemptions which the company shall hereafter 
acquire.”

These provisions, it seems to me, are wide enough to cover the 
right of franchise of the Brantford Street Railway Company when 
that company passed into the control of the Grand Valley Railway 
Company, and it would l>e proiier to hold that the mortgage in 
question ranks now in priority to that of 1007 upon the Brantford 
Street Railway as well as that running from Brantford to Galt.

Lord Westburv in Holroifd v. Marshall (1802), 10 H.L.C. 101. 
at 211,11 E.R. 999 said:—

“ If a vendor or mortgagor agrees to sell or mortgage property, 
real or personal, of which he is not possessed at the time, and he 
receives the consideration for the contract, and afterwards becomes 
possessed of property answering the description in the contract, 
there is no doubt that a Court of Equity would compel him to 
perform the contract, and that the contract would, in equity, 
transfer the lieneficial interest to the mortgagee or purchaser 
immediately on the property l>eing acquired.”

Mr. Henderson brought up a point not mentioned on the last 
argument, that is, the rental claimed by Smith for a piece of prop­
erty not taken over by the City of Brantford when it acquired the 
railway. The rental for this piece is charged upon the right of way; 
and, as the statute (4 Geo. V. ch. 63) sets out distinctly the 
various incumbrances subject to which the City of Brantford was 
buying the railway, I tliink this rental charged upon the right of 
way should be paid or discharged out of the purchase-money, 
and that this should lie referred to the Master to lie dealt with 
in his distribution of the fund in Court.
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__ Vpon the question of the costs of the coupon-holders, it was
8. <’. suggested that the learned Chief Justice of the King's Bench had 

Trusts and Riven the parties whom he had directed to represent the classes
Guarantee costs out of the fund, and that thev should not on appeal he ordered 
Co. Ltd. * 1 r

v. to pay costs of the other parties in view of the importance of the
Valley questions raised and the amount involved.
It. Co. On the whole, probably, justice will lx? done by directing that

Hodgfaw, J.A. upon the question of the priority of the coupon-holders they should 
not l>e required to pay the costs of the other parties. Those costs 
might fairly be taxed and paid out of the fund, as the whole dispute 
has arisen owing to the dealing of the company itself, which has 
produced a good deal of confusion among the respective classes of 
bondholders. The order for costs therefore out of the fund w;ll 
cover the costs of all parties other than the two representative 
coupon-holders, and will include both previous arguments and the 
one on the 27th January, 1919. The appeal of the coupon-holders
will l)e dismissed without costs. Judgment below varie!.

BRUNELLE v. BENARD.MAN.
Manitoba Court of Appeal, Perdue, Cameron, Haggart, Fullerton and

Dennùtoun, JJ.A. A/tril 28, 1919.

Bills and notes (§ III B—60)—Indorsers real purchasers of properiv
FOR WHICH NOTE GIVEN—MAKER AN ACCOMMODATION MAKER ONLY
—Lack or notice or dishonour—Indorsers not released from
LIABILITY.

When the indorsers of promissory notes are the real purchasers of the 
property for the purchase price of which the notes are given, and are 
the real makers of the notes, and the ostensible maker is an accommoda­
tion maker only, such indorsers are not released from liability through 
lack of notice of dishonour.

Statement. Appeal by defendants from the judgment of Prendergast, .1.,
in an action on two promissory notes. Affirmed.

A. K. Hotdiin, K.C., and E. R. Siddall, for appellants; M . /.. 
McLaws and J. T. Beaubien, for respondents.

Perdue, C.J.M., Cameron and Haggart, JJ.A., concurred.
Fullerton, J.A.:—The trial judge has found that the defend­

ant O. Benard signed the promissory notes sued on for the accom­
modation of his co-defendants Aimé Benard and Auguste 
Martineau.

/

/
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I think that the finding is fully supported by the evidence, ami 
it follows that under s. 108 (c) of the Rills of Exchange Act, notice 
of dishonour is dispensed with.

1 would dismiss the appeal with costs.
Dennistovn, J.A.:—Judgment has been entered against the 

defendants in this case for $2,754 and costs upon two promissory 
notes each for $1,000 made by the defendant O. Renard and 
endorsed by the defendants Aimé Renard ami A. Martineau. 
These notes were payable at the Rank of Hamilton main office, 
Wiiuiipeg. The defendants Renard have had no account at that 
bank at any time. When the first of the notes fell due an attempt 
was made to protest it for non-payment, but by reason of the 
illegibility of the signature, notice of protest did not reach the 
endorsers.

It was argued on behalf of the plaintiffs that this note was 
duly protested but it is not necessary to decide the point, in view 
of the findings of the trial judge, Prendergast, J., with which I

MAN.

C. A.

Bbonrli.k

Benaud.

Dennistoun, J.A.

agree.
The circumstances leading up to the making of these notes, 

which were part of a series of seven, each for $1,000, have to do 
with the sale of a hotel property of wliich the plaintiffs were 
vendors. The agreement to purchase was signed by the defendant 
Martineau. The defendant Aimé Benard refused to sign this 
agreement or to appear on the notes as maker, giving as his reason 
that he did not wish his name to appear in any transactions having to 
do with a liquor license in Saskatchewan, lie and Martineau en­
dorsed the seven notes. Martineau executed a mortgage on the 
premises to certain brewers and wine merchants, and Aimé Benard 
guaranteed payment of the mortgage;.

Although Aimé Bemird refused to apjiear as purchaser of the 
property or maker of the notes, the trial judge finds as a fact 
that he and Martineau acting for him, were the real purchasers of 
the property and the real makers of the notes, and that the osten­
sible maker, O. Benard, was an accommodation maker only. A. 
Benard and Martineau paid the first five notes of $1,000 each as 
they came due, and A. Bemird promised to pay the first of the 
notes sued on after dishonour, but subsequently withdrew from 
that position when he discovered that notice of dishonour had not 
l>een given.
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MAN.

C. A.

liH VN ELLE 

Bknahd. 

Dennixtoun, J.A.

The trial judge had the witnesses before him and was able 
to observe their demeanour and judge of their veracity in a way 
that no appellate tribunal can do, and the greatest weight shouh I 
!>e attached to his findings of fact for that reason.

Moreover, he draws inferences from the facts so found, with 
which I agree, and arrive at the same conclusion with regard to 
the real position and obligations of the defendants. His finding 
that Aim£ Benard and A. Martineau were the makers of these 
notes, and that O. Benard was an accommodation party is con­
curred in. Dominion Trust v. New York Life, 44 D.L.R. 12, 
[1919| AX'. 254; Montgomerie & Co. v. Wallace-.!antes, [1904] A.< . 
73.

That fact lieing established, arc these makers released from 
liability through lack of notice of dishonour? 1 do not think so 
S. 108 Bills of Exchange Act, R.S.C., reads as follows:—

Notice of dishonour is dispensed with as regards the endorser, where.
(c) the bill was accepted or made for his accommodation.
These notes were made by (). Benard for the accommodation 

of A. Benard and Martineau, the endorsers. It w its their duty to 
have had funds ready at the Bank of Hamilton to take up these 
notes on presentation. The fault was their own that the note* 
were not paid on the due date, and notice of dishonour was un­
necessary. Bickerdikc v. Bollman (1780), 1 T.R. 405, 99 E.H 
1104; Carter v. Flower (1847), 10M.& W.743,153E.R. 1390; Wirtb 
v. Austin (1875), L.R. 10 C.P. 089; Corpus Juris—Bills & Notes 
p. 285, s. 447.

I would affirm the judgment appealed from and dismiss the 
appeal. Appeal dismissed.

CAN. JONES v. TOWNSHIP OF TUCKERSMITH.
S. C. Su/ireme Court of Canada, Sir Charles Fitzpatrick, C.J., and Daines,

Idington, Anglin and Brodeur, JJ. May 2, 1917.

Highways (8 A—246)—Municipal by-law authorising closing and sali:
OF PART OF STREET—INA ALIDITY.

The judgment of the Appellate Division (1915), 23 D.L.R. 5(>9, 33 
O.L.R. 934, was reversed, and the judgment of LatcMord, J., declaring 
the by-law in question invalid in toto, restored.

Statement. An appeal by Jones and others, the plaintiffs in an action 
against the Corporation of the Township of Tuckersmith and 
one Kruse, and the applicants in an application for an order
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quahliing a by-law of the township, from the judgment of a Divi- 
sional Court of the Appellate Division (1915), 23 D.L.R. 509, 33 8. C.
().L.1L 934, allowing in part an appeal by the township eoi|Miration jONK#
from the judgment of Ditvhford. .1., which was in fuvour of r• ’ lowNHUie
the plaintiffs and applicants both in the action and upon the or
motion, and holding that sec. 2 of the by-law should Ik* quashed, 
and the conveyance to the defendant Kruse Ik* set aside and tlie 
registration thereof tie vacated, and that tin* action and motion, 
so far us sec. 1 of the by-law was concerned, should Ik* dismissed.

The uppcal to the Supreme Court of Canada was originally 
only from the order made upon the motion to quash; but the 
Divisional Court, in February, 1917 (11 O.W.X. 307), made an 
order cxtciuiing the time for appealing from the judgment in the 
action; and the judgment, as well as the order was then included 
in the appeal to the Supreme Court of Canada. The defendants 
filed a factum in which they contended for the reversal of the 
part of the judgment latchford, J l«*ft untouched by the Appel­
late Division), which set aside the sale and conveyance to Kruse.

William Proudfoot, K.C., for the appellants.
R. S. Robertson and R. S. Hays, for the resjxindents.
March 12, 1917. The case was mentioned to the Court again, 

after the extension of time for appealing in the action had been 
granted by the Ontario Court.

The Court allowed the apjieal in the action to lie inscribed for 
hearing, and reserved judgment upon lioth appeals.

The judgement of Latchford, J. is as follows:—
Latchford, J.:—This action came before inc for trial at Stratford on 

September 30, in combination with a motion to quash a by-law of the defendant 
municipality, renewed pursuant to leave granted by the judgment of the 
Second Divisional Court of the Appellate Division, 6 Ü.VV.N. 379, setting 
aside the order quashing the same by-law made by Middleton, J., 25 O.W.R.
680, 5 O.W.N. 759. The evidence then given was recently supplemented at 
Toronto; and all the evidence was, by consent of the parties, regarded as 
applying to the motion as well as to the action.

Little was added at the trial to the facts disclosed in the material before 
mv brother Middleton when he quashed the by-law*. I accept unreservedly 
the findings of fact stated in his judgment.

It seems to me beyond doubt that the by-law of 1875 had reference to the 
plan of 1857, which was the original plan, and not to the plan of 1873. It is 
to Mill street and Water street, “as shewn on the original plan,” that the by­
law refers. Mill street, according to that plan, did not extend north of Queen 
street, and the by-law of 1875 cannot be relied on as an acceptance of the 
extension of Mill street shewn on the plan of 1873 and now in question. There

46—47 D.L.R.
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CAN. was no evidence before me establishing that the dedication of Mill street nort h
of Queen street was ever adopted by the municipality, or that it was ever in 
actual use as a public street or liighway.

It is urg(nl, however, that Mill street north of Queen street became i 
public liighway by s. 44 of the Surveys Act, 1 Geo. V. c. 42, R.8.O. 1914, <•. liili.

Township which, so far as material, is as follows: “Subject to the provisions of /', 
Registry Act, as to the amendment or alteration of plans, all allowances

smith. for . . . streets . . . surveyed . . . in a . . . township
. . . which have been or may be surveyed and laid out by companies <>r
individuals and laid down on the plans thereof, and upon which lots fronting 
on or adjoining such allowances for . . . streets . . . have been nr 
may be hereafter sold to purchasers, shall be public . . . streets. .

The application of this section to townsliips is first found in ($0 \ni. 
c. 27, s. 20; but the enactment is plainly retroactive, and has been so held: 
McGregor v. Village of Watford (1906), 13 O.L.K. 10. Gooderham v. City of 
Toronto (1895), 25 Can. S.C.R. 246, is not authority to the contrary. The 
statute as it now exists differs materially from the provisions then under 
consideration. »See the judgment of Gwynne, J., at p. 259.

The allowance for Mill St. north of Queen St. was “surveyed” and "laid 
out” on the plan of 1873, and “lots fronting on” and “adjoining” such > reel 
“were sold to purchasers.”

The plan of 1873 was filed by L. O. Van Egmond. It did not include Ins 
land east of Mill St. At his death in 1904, the land passed by will to his execu­
tors and trustees, the survivor of whom, his daughter, Margaret Charlesworth, 
conveyed it in 1908 to her son, W. G. Charlesworth. The description in ibis 
conveyance covers an irregular parcel of 68 acres, “except certain village 
lots on the east side of Centre St. and the west side of Mill St. heretofore sold 
and conveyed off the said lands.”

Van Egmond had at various times sold and conveyed to purchasers, 
including John Sproat, from whom the plaintiff derives title, lots abutting 
and fronting on Mill St. For instance, in 1899, he conveyed lots 31, 32. and !3 
on the west side of Mill St. to one Collie. Lot 31 had also a front on Victoria 
St., but the other lots could only be approached from Mill St. or across lot 31. 
Sproat owned a block of four lots, Nos. 37 to 40. The plaintiff purchased 
lot 40 on the west side of Mill St. prior to the passing of the by-law now 
attacked, though, owing to delays accounted for satisfactorily, the convex mice 
was not completed until after the by-law was passed. Lot 40 fronts and almts 
on Mill St. as shew n on the plan of 1873, and cannot be reached except from 
that part of Mill St. closed by the by-law.

In 1911, W. G. Charlesworth conveyed to James R. Berry the lands 
purchased from his mother. In this deed the exception is repeated of the lots 
on the east side of Centre St. and the west side of Mill St. The grantor in his 
affidavit filed in support of the motion to quash deposes that he informed 
Berry that Mill St. might be opened up at any time. Berry subsequently 
conveyed to the defendant Kruse part of the lands acquired from Charlesw ortli. 
It is not disputed that the north end of Mill St., in question in these proceed­
ings,'was always fenced in and used as part of the Van Egmond farm, now 
owned by the defendant Kruse.

At the trial an effort was made to establish that Kruse and those other 
than the defendant municipality—-through whom he derived title had. by
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their continuous occupation of the Van Kgmond farm, acquired a |K*scssory 
title to the unopened end of Mill St. Mc(’aa who in April, 1803, bought 
lot 2tf on Mill St. west, from Van Kgnmnd, dc|toscd, subject to objection, 
that he signed at the same time an agreement in writing that he was to have 
no rights whatever in Mill St. The writing was not, produced, nor was its 
absence properly accounted for. Hut, on other grounds also, 1 consider that 
tlie evidence ought to be rejected. It is op|>oscd to the terms of the deed, 
although no direct testimony in contradiction is available. Van Kgnmnd being 
dead, I decline to credit the uncorroborated statement of McCaa. He 
impressed me as one giving evidence that was the result of suggestion rather 
than memory. Moreover, Charlesworth stated that liis grandfather's idea, 
as he understood it, was that Mill St. was to be o|ict>ed up. Tide is consistent 
with the facts mentioned, that Van Kgnmnd had sold many lots fronting on 
Mill St., and that such lots were expressly excepted from the conveyance to 
Charlesworth, and the conveyance from him to Berry, under whom Kruse 
claims the farm and the street as part of the farm. The Charlesworths never 
claimed title to Mill St.

\’an Kgnmnd, subsequent to the filing of the plan of 1873, could not 
assert, as against any purchaser to whom he sold lots on Mill St., that he had 
not dedicated Mill St. to public use, and that therefore, so long as the plan 
remained unamended in accordance with the provisions of the Registry Act, 
Mill St., throughout the extent shewn on the plan, was, as against him, to be 
considered a public street which the municipality might at any time accept 
formally by by-law, or quite as effectively by expending public moneys upon 
it : Street, J., in Sklitzsky v. Cranston (1892), 22 O.R. 5!H), at p. 594. In refer­
ence to the decision in that case, it is to be remembered that see. 02 of the 
Surveys Act, R.8.O. 1887, c. 152, then under consideration, did not apply to 
plans of parts of townsliqw.

I am of opinion that under s. 44 of the Surveys Act the part of Mill 8t. 
in question, as shewn on the plan of 1873, though not opened up or accepted 
by the municipality, became a public street.

The next question is, was the freehold in that part of the street vested in 
the municipality?

Mill St. north of Queen St. clearly does not fall within the definition of 
a public highway stated in s. 599 of the Municipal Act of 1903. It is not a 
mad allowance made by a Crown surveyor. It was not laid out by virtue of 
any statute. No public money hail been expended for opening it. No statute 
labour had been jierformed upon it, and it had not been altered according to 
law. It is as to such highways only that the freehold is vested in the Crown by 
s. 599. S. 601 is much wider in its scope, and vests in the municipality every 
public street and highway, including streets which have become public streets 
under s. 44 of the Surveys Act; subject, however, to any rights reserved by 
the person who laid out such street or highway.

In 8ede v. Ryan (1892), 22 O.R. 107. Street, J., referring, at p. 109, to 
• ^responding sections of the Municipal Act of the time—525 and 550 of R.8.O.

*18S7, c. 184—says in regard to the conflict of views entertained of the meaning 
and effect of these sections: “I prefer that wliich interprets s. 527 as relating 
only to roads and streets laid out by private individuals, and treat it as vesting 
not the surface merely but also the soil and freehold in the municipality." 
He concluded, however, that until the municipality accepted the dedication 
"ITered by a private owner, as there was an intermediate stage in wliich the

IOWNSHIP
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dedication might be revoked and the plan amended with the consent of pur­
chasers of lots fronting on the street, the property in the streets remained in 
the individual. This opinion was rejected on appeal. Galt, C.J., at p. 11", 
says: “I consider that when lots have been sold abutting on a street, the 
property in that street is absolutely vested in the cor|>oration, unless a change 
in the plan should be made with the consent of the ixtrsons to whom the various 
lots have been sold.”

The right so held to be vested could not pass to the original property- 
owner when the plan was amended. It was, I think, to obviate this anomaly 
that the Surveys Act was amended in 1900 by 03 Viet. c. 17, s. 22, which 
added to s. 39 of R.S.O. 1897, c. 181, the provisions now found in sub-s. •> 
of s. 44 of the Surveys Act.

Now, a street which became a public highway under sub-s. 1 of s. 44 
because laid down on a plan, but which the corporation has not assumed, is, 
after being closed by alteration of the plan under the provisions of the Registn 
or other Acts, declared by sub-s. 6 to belong to the owners of the land abutting 
thereon.

There has been no alteration of the plan of 1873, and sub-s. 6 of44 
has no application. Upon the authority of Roche v. Ryan, supra, I am bound 
to hold that, by s. 601 of the Municipal Act, 1903, the property in Mill n 
north of Queen, was, at the time of the passing of the impeached by-lav, 
vested in the defendant tow nship, w hich therefore was ixjssessed of a “qualified 
property, to be held and exercised for the benefit of the whole body of n 
corporation:” Town of Sarnia v. Great Western R. Co. (1861), 21 U.C.R. 
at p. 62.

By 8. 637 of the Municipal Act, 1903, the council of any township may 
pass by-laws for selling streets wholly within the jurisdiction of the council.

S. 632 requires that no by-law be passed for selling any public street until 
notices of the intended by-law have been {tosted up in six of the most public 
places in the immediate neighbourhood of such street, and published weekly 
for 4 successive weeks in some newspaper published in the municipality nr. 
if there is no such newspa(ier, then in a newspaper published in some neigh­
bouring municipality, nor until the council has heard, in person or by counsel or 
solicitor, any one whose land might be prejudicially affected thereby, and who 
petitions to be so heard.

It is argued that under s. 640, sub-s. 11, the plaintiff and other owners of 
lands on the w'est side of Mill St. should have been given the option to purchase 
the street, and that only upon their refusal to purchase could the street Ik* sold.

Sub-e. 11 provides that townships and other councils have power to sell 
the original road allowance to the persons next adjoining whose lands the 
same is situated, where a public road, for the site or line of which compensation 
has been paid, has been opened in lieu of the original road allowance, and to 
sell, “in like manner, to the owners of any adjoining land, any road legally 
stopped up or altered by the council.” In case such persons refuse to become 
the purchasers at such price as the council thinks reasonable, then to sell to 
any other person for the same or a greater price.

The words “the persons next adjoining whose lands” and “owners" 
were considered by Street, J., to convey the same idea—that the persons to 
whom the adjoining lands belong should have the first right to acquire and to 
add to such lands the accretion formed by the closing up of the highway: 
Broun v. Bushey (1894), 25 O.R. 612, at p. 616.
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But sub-e. 11 seems not to apply except in cases where a new road or street 
has been opened in lieu of the old: Cameron v. Wait (1878), 3 A.H. (Ont.) 175, 
at p. 180.

The next question is, did the municipality exercise conformably to s. 032 
1 he power to sell conferred by s. 037?

On a motion to quash a by-law affecting a public road, the court, until 
the contrary is shewn, will presume that the council acted regularly : ltobinson, 
C.J., in Fisher v. Municipal Council of Vaughan (1853), 10 U.C.It. 492.

The notices were given as prescribed by the statute. They set forth that 
at a meeting to be held on a date stated, it was the intention of the council to 
consider, and, if thought advisable, to pass, a by-law closing up and disposing 
of that portion of Mill St. lying north of the intersection of Queen St.

In 1900, an application had been made for the «>i>ening out of Mill St. 
for its full length, but no action was taken by the council.

At a meeting of the council on February 17, 1912, a largely signed jietition 
for the o]>cning of Mill St. had l>een sup|>orted by the ap|>carancc before the 
council of a number of the ihtsouh interested. A petition against the opening 
of Mill St. prepared by It. S. Hays, solicitor, and sigm-d by James Berry and 
others, is in evidence. It is daied January 1,1912, and was probablj- presented 
at the meeting held on that «late.

On motion of William Berry, a brother of James Berry, who had purchased 
the lands cast of Mill St. from Charh-sworth in February, 1911, the council 
decided to take no action.

Then came, on November 10, 1912, Kruse’s application to purchase the 
street for use as a brickyard.

The name of William Berry apt tears as seconder of the motion to grant 
Kruse’s request and to employ U. S. Hays as solicitor for the township. 
Hays was undoubtedly known to be acting at the time for Kruse.

The council heard, at the meeting of December 23, several of the persons 
prejudicially affected by the closing and sale of the street. Hays was present 
at this meeting in his dual capacity of solicitor for Kruse and solicitor for the 
township, and advocated the sale. The plaintiff Robinson understood that 
it had been previously arranged that after the street was closed James Berry 
was to get one-half of it ami Kruse the other. Van Kgmond asked Berry and 
Kruse at the council meeting if this was not so, and they «lid not deny that

The only motion adopted was that “no action be taken at this meeting 
until further consideration of the question be given.” But 4 of the 5 members 
constituting the council were present; and one of the 4, John F. McKay, says 
that their intention—not indeed very happily expressed in the motion—was 
that action should be deferrcil until another meeting of the council should be 
held, attended by all the members.

Those who desired the street oi>cncd and opjjosed the closing and sale of 
it were not present at the meeting on January 13. As it was the first meeting 
of the new council, the principal business expected to l>e transacted was 
organisation for the year. The proi»erty-owncrs, other than Kruse and Berry, 
hail no intimation that the question would be taken up at the first meeting. 
They assumed that they would receive notice of the meeting at which the mat­
ter was to be reconsidered. The personnel of the council ha«l slightly changed. 
There was present and acting on January 13, a new member of the council,
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who had not hoard the grounds of op|>osition to the sale. Kruse and Bern 
and their solicitor—who was still acting for the township—were however 
there, and the by-law previously prepared by Hays was pressed through three 
readings and passed.

It is not, I think, too much to expect that the utmost fairness should 
characterise a proceeding depriving ratepayers of a right as ini|>ortunt as 
their right of access to property from a street abutting on which they haw 
bought lots. 1 find that such good faith was not manifested by the council 
Their duty was to protect the interest of the ratepayers as a whole againn 
the interest of particular individuals like Kruse and Berry. They should not 
have employed as their solicitor the solicitor whom they knew to be acting 
for the two iiersons who alone desired to purchase the street. Others might 
object to the opening of the street,Suit Berry and Kruse were the only persons 
who desired it closed.

A municipal council is a continuing body under s. 327 of the Municipal 
Act, notwithstanding any change made by an intervening election, and tin- 
council of 1913 was conqietcnt to deal with the question of closing and selling 
the street. The new member, Cameron, could, however, exercise no inde|ten­
dent judgment regarding the matter; and, though he seconded the motion to 
pass the by-law, he did so merely at the instance of another member, Me Kin. 
who had throughout been seconding every effort of Berry and Kruse. Tin- 
latter was known to the reeve and to councillor McKay to be entering into 
competition with the plaintiff Sprout in manufacturing brick and tile; and 
McKay cannot but have known that the sale of Mill St., if made as was 
intended, to Kruse, would. |>crhnps not immediately, but in t he course of time, 
militate greatly against Sproat, and prejudice at the same time the many 
other ratepayers who desired the street o|iencd.

The closing of the street is, I think, a violation of s. 473 of the Municipal 
Act of 1913. Mill St. provided the only means of aocess to such lots as that 
owned, at the time the by-law was passed, by such iiersons as the plaintiff 
Jdncs. I do not understand the words “means of access’’ to express the idea 
that the means of access must, actually exist at the time. It seems to me within 
the sco|ie of the prohibition that the only means of access which may In- 
afforded in the future by a statutory liighway existing, though not opennl up, 
shall not, without compensation, lie taken from iiersons whose lots front on 
such highway. The only cases cited to the contrary have reference to farm 
lots which have more than one road affording access.

While I do not desire to impute any want of honesty to Hays, 1 cannot 
help observing that he allowed himself to occupy an invidious position. II* 
was acting for Kruse and James Berry, certainly for Kruse, with the knowledge 
that Kruse intended to divide the street with Berry, as in fact was subsequent lx 
done. His interest was to obtain the street for his private client or clients. 
His duty as solicitor for the council was to protect the interests of the rate­
payers generally. He undoubtedly had great influence with the members of 
the council, several of whom knew that he was anxious to secure the street 
for Kruse and Berry, and that influence was exerted for the benefit, not of the 
ratepayers, but of Kruse and Berry. It may be said there is no positive 
evidence of tliis. My answer is, that it is plainly to be inferred from facts as 
to which there is no dispute. A street laid down for forty years which mam 
purchasers of lots fronting on it desired opened, but which only Kruse and
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Berry were interested in having closed, was clomi at the instance of these two 
men and their solicitor, who was, as stated, at the same time acting als solicitor 
for the council.

No transaction carried out in this way should, in my opinion, he permitted 
to stand.

There will, therefore, lx1 upon the imVtion judgment quashing the by-law 
with costs, and in the action judgment in favour of the plaintiffs declaring the 
conveyances from the defendant cor|>oration to the defendant James Berry, 
and from the latter to his co-defendant Kruse, null and void, and directing that 
the registration thereof he vacated. Any buildings or obstructions placed by 
any of the defendants upon Mill St. north of Queen are to lx* removed forth­
with.

The plaintiffs arc to have their costs of the action and motion.
Idington, J.:—The appellants brought an action to quash a 

by-law of the respondent township and obtain other relief. The 
by-law by its first clause pretended to close part of an alleged 
street called Mill street in an unincorporated t illage within the 
township; and by its second clause to authorise the execution of a 
deed of conveyance of the said portion of Mill street to the highest 
bidder therefor.

After instituting the proceedings by way of action, the appel­
lants proceeded by way of motion to quash the by-law, and upon 
that motion Mr. Justice Middleton made an order quashing the 
by-law: Re Jones and Township of Tuckersmith (1914), 5 O.W.N. 
759, 25 O.W.R. Ü80.

Upon appeal that order was reversed, but leave was given to 
renew the motion before the presiding Judge at the trial of the 
action: Re Jones and Township of Tuckersmith (1914), (i O.W.N. 
379. In that order of reversal there was provision made, amongst 
other things, that the said presiding Judge was not to be bound 
by the judgment of Mr. Justice Middleton, and that the respond­
ent was not to l»e permitted on the trial of the action to raise as a 
defence therein the question of the right of the appellants to pro­
ceed with the action without setting aside the by-law.

On the trial of the action the motion was renewed, and two 
separate judgments, bearing the same date, were entered by 
Mr. Justice Latchford. The judgment ui>on the motion, reciting 
however the evidence in the action as well as affidavits on the 
motion, quashed the by-law. That in the action, again reciting 
both classes of evidence, merely set aside the conveyance made 
pursuant to the by-law, and declared other relief incidental thereto.

From each judgment the respondent appealed to a Divisional 
Court, and lx)th appeals were heard together, but separate fonnal
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judgments were entered bearing the same date. That in regard 
to the motion to quash set Mr. Justice Latchford’s judgment 
entirely aside, quashed clause 2 of the by-law, and dismissed the 
motion to quash clause 1 of the by-law. That in regard to the 
trial judgment in the action varied that judgment; and para. 2 
of this variating judgment, as if it had been determined to estab­
lish lieyond peradventure clause 1 of the by-law, provided as 
follows:—

“(2) And this Court doth further order and adjudge that in 
so far as the plaintiffs sought to impeach the validity of section 
1 of the by-law of the defendant corporation in the pleadings 
mentioned the claim of the plaintiffs be and the same is hereby 
dismissed.”

The appellants, without leave got, launched an appeal here, as 
if from both judgments, and then applied to the Appellate Division 
for leave to appeal, but only got a leave limited to the judgment 
on the motion to quash.

After counsel for the appellants had argued very fully their 
appeal, without making any observations on the effect of this 
clause in the judgment in the action, and closed his argument, 
counsel for the respondents began theirs by contending that the 
effect of all that had transpired was that the validity of clause 1 
of the by-law must be held as between these parties res judicata.

When the appellants’ counsel replied, he asked, if we thought 
the point well-taken, to have the matter stand till he had a chance 
to apply again to the Appellate Division to get the leave expanded 
to cover that judgment also, so far as it touched the validity of 
clause 1 of the by-law.

I think this point taken by counsel for the respondents, both in 
their factum and in argument, is well-founded, and, unless relief is 
given by further leave to appeal, is fatal to this appeal.

I come to that conclusion most reluctantly, for the appeal 
seems to me, to say the least, very arguable if we have regard 
either to the motive for the by-law, or its effect relative to the 
respective means of access of the respective appellants to their 
respective lots fronting upon that part of the street attempted to 
be closed thereby, or to the jurisdiction of a council over a street 
merely laid down upon a plan, and which it has refused to open 
or otherwise assume any responsibility for, in law, and which has 
not been accepted by it in any way.



47 DX.R.] Dominion Law Reports. 603

The second of these grounds is, under all the peculiar circum­
stances in question, perhaps of minor importance, liecause the 
respondent township corporation, if the by-law is intro vint, may 
be made to compensate each party concerned in such a substantial 
way as to cover the appellants’ injuries, and thus teach munici­
palities doing the like not to meddle with other people’s property or 
rights unless and until the council has at least, in a due and orderly 
manner, asserted its jurisdiction over that with which it meddles. 
Had it taken time to do so, ownership by the appellant Jones of the 
single lot for which he got a conveyance would by that time have 
formed a barrier to the proceedings questioned herein.

We had an illustration.presented to us in the case of District nf 
West Vancouver v. Ramsay, (1916), 30 D.L.li. 602. 53(’an. S.C.R. 
459. argued tliis term, of how such things work out.

In case, however, it should turn out, upon the appellants 
resorting to the provisions of the Municipal Act for compensation, 
and applying to the Courts to enforce tliat measure of relief, that the 
respondent should set up that this by-law in clause 1 was ultra 
vires the municipality and this Court ultimately maintain that 
objection, would there not be a lamentable failure of justice?

In the ll'ref Vancouver case this is the very contention set up. 
In holding, as I did, that the ] lower there exercised was ultra vires 
the municipality, it was not necessary to consider the point of 
res judicata discussed in argument therein or to consider the 
authorities cited. The point raised there, it was argued, was met 
by the decision of the Judicial Committee of the l’rivy Council in 
the case of Toronto R.W. Co. v. Toronto Corporation, [1904] A.C. 
809. The case was not relied upon herein, but it illustrates the 
legal situation that results or might result herein. It seems, 
though the converse case, to tend to maintain the ]iosition that 
this judgment of the Appellate Division is res judicata, for clearly 
the Court had jurisdiction to decide this case, whereas in that case 
the Judicial Committee decided that the Courts below had not 
jurisdiction to determine the point raised there.

I think the late Mr. Justice Street in the case of Roche v. Ryan 
11892), 22 O.R. 107, was right, and Mr. Justice Middleton in this 
very case was right, in the construction put upon the statute, 
and that the decision of this Court in Gooderham v. City of Toronto 
(1895), 25 Can. S.C.R. 246, does not require another construction
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of the statute as it stood when respectively dealt with by either 
of these learned Judges who passed upon the question raised.

To begin with, the jurisdiction of the council to close a road 
or street depends upon the following provision of the Municipal 
Act, 1903, 3 Edw. VII. ch. 19:—

“637. The council of every county, township, city, town ami 
village may pass by-laws—

“1. For opening, making, preserving, improving, repairing, 
widening, altering, diverting, leasing, selling, or stopping up 
roads, streets, squares, alleys, lanes, bridges, or other public com­
munications wholly within the jurisdiction of the council.”

I need not elaborate now, but state and refer those conversant 
with the Municipal Act to its provisions, from which it will appear 
that the words “within the jurisdiction of the council” refer not 
to any merely territorial jurisdiction, but to the actual jurisdiction 
conferred by the Act and what has been done pursuant thereto. 
Every road is, territorially speaking, within the county, but not 
within its jurisdiction, in the language I quote. Hence we must 
look to what has by the course of events fallen within its juris­
diction over any road.

Even assuming for a moment, which I do not, that the “public 
road,” etc., referred to in sec. 601 of the Municipal Act, 1903. 
vested in the municipality, it certainly cannot be said to have 
jurisdiction over it as a street simply by an Act of the Legislature 
vesting the legal estate of the soil in it, when, as the enactment 
presumes, a road has been duly constituted a public higliwa; 
unless and until it has assumed its jurisdiction over it as a street

The municipality, for example, generally has its town-hull 
vested in it as a property, and often other property; but that 
would not enable it to sell the same under the above provisions 
relative to the jurisdiction to sell a street.

It is not the soil of all the public highways within its border 
which a municipality can have vested in it, but those only to 
wliich it has assented to being so vested.

It is elementary law that no real estate can vest in any one 
against his will and without his assent, unless incidentally to some 
statutory obligation. It is equally elementary that when a 
statute has imposed a duty upon any one in relation to real estate 
and declared that it shall for that purpose or in any event vest in 
him, it does so vest by operation of law.
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But where do we, if we observe these principles, find anything 
to justify us in maintaining the construction put upon a clause in 
the Municipal Act that will extend its operation to the language 
used in another Act for another purpose and defining other rights?

Neither the Surveys Act nor the Registry Act forms part of the 
Municipal Act, or is incorporated therein in this regard.

The former defines certain roads or streets which may be held 
to be public highways, and the latter Act provides for the extinc­
tion of such roads or streets on certain conditions and consents 
given by order of a Judge.

It does not provide for the municipality being a party to any 
such application ; but, on the one hand, can any one conceive of a 
Judge, being moved in such a case, desisting therefrom simply 
because a municipality did not recognise the street on the plan as 
its highway, yet claimed the freehold in the soil, or, on the other 
hand, proceeding to make an order after it had been mgde clear 
that the municipality had assumed it as a street, unless and until 
the latter had stopi>ed it up?

There is in fact often a shifting jurisdiction, as it were, by these 
rural municipalities, county and township, in relation to roads 
within their borders. I do not say that it is likely to apply here 
further than as illustrative of the absurdity of a township corjrora- 
tion owning a highway which it repudiates. And there may be 
public highways without county or township having jurisdiction 
over them.

These several provisions do not overlap or conflict, but can be 
given a construction consistently with each being allowed all the 
operation it ever was intended to have, by reading the Municipal 
Act as the late Mr. Justice Street read it and Mr. Justice Middle- 
ton reads it in this case.

I need not further elaborate but adopt their respective argu­
ments. I, therefore, cannot avoid coming to the conclusion that 
we ought to accede to the request of counsel for the appellants.

I had written the foregoing shortly after the argument herein, 
when, upon the conclusion I had so reached, it seemed to l>e our 
duty to give an opportunity to the appellants to obtain leave to 
appeal also from the judgment which constituted a res judicata 
barring our right to interfere.

That leave has been granted, and the whole matter involved is 
now presented to us for final disposition thereof.
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I may add to what I have already stated relative to the alleged 
road allowance on the plan being a highway within the jurisdiction 
of the council, that it was clearly established at the trial that 
people presumably interested in having that road allowance 
opened as one within the jurisdiction, by virtue of the said regis­
tered plan and all in law mentioned therein, of the respondent’s 
council to open, petitioned the council to open it, yet the council 
declined to do so within a few weeks liefore the passing of the 
by-law in question.

This circumstance is not only iiiqiortant as a repudiation of 
that jurisdiction which I hold essential to any exercise of the. 
power to close such a road allowance, but also as indicative of the 
willingness of the council to lend itself to the promotion of private 
rather than public interests.

I agree in the conclusion reached by the learned trial Judge 
that serving private interests, rather than a strict observance of 
their public duty, was so evident as to vitiate the transaction 
within the principles upon wliich the decision in Re Morton and 
City of St. Thomas (1881), 6 A.R. (Ont.) 323, proceeded.

I adopt the conclusion of the learned Judge as having been 
properly reached, as I understand the facts. It is not necessary 
to join in his criticism of the solicitor.

I do not, from a consideration of it, see much similarity between 
what appears therein and what was presented for consideration in 
the case of United Buildings Corporation v. Corporation of the City 
of Vancouver, 19 D.L.R. 97, [1915] A.C. 345.

The by-law being in my view ultra vires, and for this latter 
cause having been improperly passed, I need not enter upon the 
question of the appellant Jones’s ownership of the single lot, 
which I have already referred to.

I may, however, remark that, if he was the purchaser, and 
thus at the time of the passing of the by-law owner in equity, as 
the learned trial Judge holds, of that lot, there would seem to 
have been a barrier in the way of passing the by-law.

The appeal, I think, should be allowed with costs here and in 
the Appellate Division, and the judgment of the learned trial 
Judge restored.

Fitzpatrick, C.J., agreed with Idington, J.
Anolin, J.:—The plaintiffs attack a by-law of the council of 

the respondent township which closed a portion of Mill street, in
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the village of Egmond ville, and provided for the sale thereof to 
the respondent Kruse, on 4 chief grounds: (a) that the portion of 
Mill street in question was not a public highway, because it has 
never been opened or assumed expressly or otherwise bv the 
municipal corporation, and that it was therefore not within the 
jurisdiction of the council ; (b) that the by-law w as passed in con­
travention of the spirit, if not of the letter, of clause (c) of sec. 032 
of the Municipal Act of 1903; (e) that the failure of the municipal 
corporation to provide for the plaintiffs, who owned lots abutting 
on the closed portion of Mill street, some other convenient road or 
way of access to such lots, as required by sec. 629 (1) of the Muni­
cipal Act of 1903, invalidated the by-law; (d) that the provision 
for sale to Kruse and the conveyance to him were in contravention 
of clause 11 of sec. 640 of the same Act, and consequently void.

An action to set aside the by-law and the conveyance was 
begun on the 13th September, 1913, and on the 14th December 
of the same year a motion to quash the by-law w as also launched.

When the motion came on for hearing liefore Middleton, J., 
he set aside the by-law on ground (a). His order was vacated on 
appeal, however, and the motion was directed to stand for dis­
position by the Judge who should try the action.

Pursuant to this order, both the motion and the action came 
on before Latchford, J. After taking oral evidence, which it was 
agreed should form part of the material upon the motion as well 
as in the action, that learned Judge, while of the opinion that, by 
virtue of sec. 44 of the Surveys Act (1 Geo. V. ch. 42), the portion 
of Mill street in question was a public highway subject to the 
jurisdiction of the defendant council, apparently thought that the 
plaintiffs should succeed on ground (b), and definitely held that 
the by-law was invalid on ground (c). It of course followed that 
the sale and conveyance to Kruse should also be set aside.

The Appellate Division agreed with Latchford, J., that the 
portion of Mill street in question had become a public highway, 
but thought that the plaintiffs had failed to make a case either on 
ground (b) or on ground (c) for quashing the portion of the by-law 
which provided for the closing of the street. They held the part 
of the by-law providing for the sale to Kruse and the subsequent 
conveyance to him invalid, however, because of non-compliance
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with clause 11 of sec. 640 (ground (d)), the council having failed 
first to offer to sell the property to the abutting owners at a price 
fixed by it.

The vicissitudes of this litigation in the Provincial Courts 
apjicar more fully in the reports in 5 O.W.N. 759, 25 O.W.lt. 680; 
6 O.W.N. 379; and (1915), 23 D.L.R. 569, 33 O.L.R. 634.

Against the portion of the judgment of the Appellate Division 
which upholds the part of the by-law closing the street the plaintiffs 
now appeal to this Court. Originally their appeal was confined 
to the judgment on the motion to quash the by-law. But, having 
obtained an extension of time from the Appellate Division, they 
have now appealed to the same extent against the judgment in the 
action also, and the defendants have filed a factum in which they 
contend for the reversal of the part of the judgment of Latch- 
ford, J. (left untouched by the Appellate Division), which set 
aside the sale and conveyance to Kruse. It will not lie necessary 
to deal with this phase of the case, because of the conclusion 
which I have reached on the plaintiffs' appeal.

I am by no means satisfied that in passing the impugned by­
law the council conformed to the spirit of sec. 632 (c) of the Muni­
cipal Act. It was apparently well understood at the final meeting 
in Decemlier, 1912, when the matter was left over to be dealt with 
by the new council, that the question of closing Mill street would 
not lie disposed of without giting the persons opposed to that 
project, who were then before the council, an opportunity of again 
being heard before the new council; and I incline strongly to 
think that the passing of a by-law at the inaugural meeting in 
1913 was not in accord with that understanding. But I prefer to 
rest my opinion in favour of the appellants on ground (c), viz., 
that the by-law contravenes sec. 629 (1), in that no provision is 
made by it for some other convenient road or way of access to the 
plaintiffs’ lands which abut on the closed portion of the highway.

In the Appellate Division this aspect of the case was dealt 
with by the learned Chief Justice of OnTario, who delivered the 
judgment of the Court. [The learned Judge quoted from pp. 659 
and 660 of 33 O.L.R., five paragraphs, beginning “The third 
ground of attack.”]
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While it is, no doubt, the fact that the plaintiff Jones obtained 
his deed only on the day after the by-law was passed, the evidence, 
I think, satisfactorily establishes that he had made an agreement 
to buy lot 40 some 4 to 0 weeks before, and that he purchased it 
for the purpose of placing a building upon it. The delay in closing 
the transaction and executing the deed is accounted for by Jones 
and his vendor. It was due to some title-deeds hat ing been mis­
laid. The bona fide« of Jones’s purchase was not doubted by the 
learned trial Judge. I am, with respect, unable to share the 
“strong suspicion" of the learned Chief Justice of Ontario that 
“his purchase was made for the purpose of making it impossible 
to pass the by-law, or to pass it without providing some other 
means of access to the lot."

Moreover, such a suspicion, however strong, scarcely justifies 
the position taken that “the case must be dealt with as if his 
(Jones's) lot, at the time of the passing of the by-law, had l>een 
still owned by the persons who sold to him."

Mill street w as the only means of access to lot 40. Jones did 
not own any adjoining property. In re McArthur and Township 
ofSovthwold (1878), 3 A. R. (Ont.) 295, relied on by the learned Chief 
Justice, has no bearing on this state of facts. The complainant 
in that case was the owner of a farm, which might lie entered 
from two roads, each of which afforded a “convenient way of 
access." The muni h al council closed one of these roads. The 
Court held that the « naming road afforded a means of access 
which would have satisfied the requirements of the statute if it 
had been provided by the council a- a substituted or “other con­
venient road or way of access," and that under such circum­
stances the statute did not require the council to provide still 
another road in lieu of that closed.

The situation in which the by-law leaves Jones in regard to 
his lot, i.e., without any means of “ingress or egress to and from 
his lands," is, I think, fatal to its validity. I agree with Mr. Jus­
tice Latchford's view that the words “any public road or high­
way,” in sec. 629 (1), were not intended to express the idea that 
such road or highway must have been in actual use as "a means of 
access." As Burton, J.A., said in the Southwold case, at p. 300: 
"It would be a strange construction that would make a man’s

699

VAN.
N.

Jones

Township
of

Tvckkr-
KMITH. 

Anglin. J.



700

\

Dominion Law Reports. [47 D.L.R.

CAN.
8. C.

Township

Tuckkb-

Anstin, J.

rights to the full enjoyment of the advantages of a road abutting 
upon his land dependent upon such an accident."

An unopened statutory highway, which when opened will 
afford means of access, is within the scope of the section.

There is evidence to support the view that lot 29 on Mill street, 
owned by the plaintiff Grieves, is presently occupied by him as 
one property with the adjoining lot 15 on Centre street, which he 
also owns, and that the entrance to both lots has lieen from Centre 
street, as indeed it had to be while Mill street remained unopened 
There is no such evidence of occupation as one property, however, 
in the case of the plaintiff Robinson, who owns lots 35 and 30 on 
Mill street and the adjoining lots 21 and 22 on Centre street. 
Robinson holds the two former lots, he tells us, with the intention 
of giving them to his two boys, one to each, presumably for resi­
dential purposes.

Even in Grieves's case, I question the applicability of the 
decision in the Soulhwold case. Why should Grieves and his suc­
cessors in title be compelled to hold and use the Mill street lot or 
all time in connection with the lot on Centre street? Why should 
they be deprived of the only means of access to the former which 
would enable them to deal with and dispose of it as a separate 
holding? The effect of laying out a property in separate lots after 
registration of a plan, which has become binding as a result of sales 
made according to it, was recently much considered in Canadian 
Northern Ontario R.W. Co. v. Hold itch (1914), 20 D.LR. 557, 50 
Can. S.C.R. 265, Hatditch v. Canadian Northern Ontario R.W. Co., 
27D.L.R.14 [1916] 1A.C. 536. The view there taken seems scared y 
consistent with the idea that, merely because two lots on such a plan 
adjoin one another, they should be treated as one property. 
Whatever may be thought of Grieves’s case by reason of the use 
which he has heretofore made of his Mill street lot, there seems 
to be no good reason for holding that the plaintiff Robinson, as 
well as Jones, has not been “excluded from ingress and egress to 
and from his lands . . . over such road"—i.e., over the por­
tion of Mill street which has been closed—within the meaning of 
sec. 629 (1).

For the Jones and Robinson lots—certainly for the Jones lot— 
Centre street does not afford such “other convenient road or way
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of access” as would satisfy the statute and render it unnecessary 
for the council, on the authority of the Sotithwold case, to provide 
another convenient road in lieu of that which they have attempted 
to close.

I am, for these reasons, of the opinion that the by-law in 
quetion is invalid, and that the judgment of the learned trial 
Judge quashing and setting it aside should be restored. The 
appellants are entitled to their costs in this Court and in the 
Appellate Division, to be paid by the respondent township. 
Having regard to the circumstances under which the respondent 
Kruse was brought before this Court, while he is certainly not 
entitled to any costs, 1 would be disposed to excuse him from 
payment of costs.

Davies, J., agreed with Anglin, J.
Brodeur, J., expressed no opinion.

Appeal allowed.
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MERCHANTS BANK v. GOOD.

Alberta Supreme Court, Walsh, J. 1919.

Motions and orders ($1—4)—Alberta Rule 561—Affidavit 
filed in terms of rule—Cross examination on.]—Motion for an order 
to compel defendant to attend at his own expense and su bn it 
himself for examination on his affidavit filed.

N. D. Maclean, for plaintiff ; //. II. Milner, for defendant.
Walsh, J.:—Rule 561 as amended reads as follows:—
Unless otherwise directed by the court or a judge no trials shall be held or 

contested motions heard during vacation and the time of vacation shall not 
be reckoned in the computation of the times appointed by order or allowed 
by these rules for amending or delivering any pleading, provided, however, 
that in default of defence being delivered the plaintiff may proceed as herein­
before provided unless the defendant files an affidavit stating that in the belief 
of the deponent the defendant has a good defence on the merits and intends 
to defend the action.

The defendant has filed an affidavit of his own in the terms of 
the rule. The plaintiff took out an appointment for his cross- 
examination upon it. He attended upon it but upon the advice 
of his solicitor refused to be sworn or to submit himself to cross- 
examination. The plaintiff now moves for an order to coiii|k*1 
him to attend at his own expense and so submit himself.

Upon the argument I was under the impression that it had 
been held in this court or its predecessor of the North West 
Territories that a defendant who made the affidavit required by 
the rules for an order for security for costs that he has a good 
defence to the action on the merits could not tie cross-examined 
upon it and I thought that there was such an analogy between 
such a case and this as to make these authorities applicable here. 
I find, however, that 1 was wrong in my recollection of the author­
ities for they are exactly the opposite of vhat I thought they 
were. In Clark v. Hamilton (1901), 5 Terr. L.R. 110, the Supreme 
Court en banc of the North West Territories held that a judge 
could make an order for the defendant’s cross-examination on his
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affidavit for an order for security for costs and so far as 1 have l>een 
able to ascertain that decision has lieen followed ever since.
R. 382 says that

A person who h$s made an affidavit to be lined in any action or proceedings, 
including an affidavit of documents, may be cross-examined thereon.

This affidavit was certainly made to lie used in this action. 
It was not only so made but was used for the purpose for which 
it was made. 1 have examined the English cases to which Mr. 
Milner referred ire, all but one of which are to Ik* found in the 
notes in the annual practice to English Rule 502 but 1 have not 
found them useful to me in my dis]M>sition of this case partly 
because* in each of them the affidavit in question was materially 
different in character from this affidavit anil partly because of the 
difference lietween the English rule and ours. The former 
authorizes the cross-examination of a party or witness who has 
made an affidavit to l>e used or which shall Ik* used on any pro­
ceeding in the cause. Ours as 1 have pointed out is broader. 
It pern its of cross-examination if the affidavit is made to lie used 
in the action. This affidavit is certainly within it.

I was at first inclined to think that as there is no express 
provision in the rules for getting rid of the stay created by the 
filing of this affidavit no good pur] Mise could lie served by ]ad­
mitting a cross-examination upon it. 1 am not so sure, however, 
that this is right though I tlo not now so decide. The benefit of 
the period of vacation is given to a defendant upon the condition 
of his filing the required affidavit. If to get this time he files one 
which is proved by his cross-examination to lie absolutely false, 
I should think that the court in the exercise of its inherent |>ower 
could order its rén ovai from the files and with its removal the 
stay would be at an end. The wonts of Wet more, J.,in Clark 
v. Hamilton, supra, at p. 114, fit this situation very aptly. He 
said:

I quite agree that the judge ought not, on an application for security, to 
try out the merits of the action, but I see no reason why he might not, under 
certain suspicious circumstances, enquire whether or not there are any merits 
or whether the alleged merits are not a mere pretence and an abuse of the 
process of the court.

However, as the affidavit in question is in niy opinion within 
r. 382 the plaintiff is entitled to cross-examination upon it regard­
less entirely of any use that he may subsequently make of the 
examination. The order may go as asked and the costs of this 
application will be to the plaintiff in the cause.

ALTA.
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B. C. SCHELKING v. CROMIE.
C. A. British Columbia Court uf Appeal, Macdonald, C.J.A., Martin, and

Galliher, JJ.A. July 16 1919.

Libel and slander (§11 E—58)—Publication privileged 
Statement to solicitor of plaintiff in his character of solicitor.] 
Appeal by plaintiff from the trial judgment in an action for liln l 
Affirmed.

L. (i. McPhillips, K.C., and //. \t. Smith, for appellant 
S. S. Taylor, K.C., and F. H. Anderson, for respondent.

Macdonald, C.J.A.:—The sole question in this appeal is as to 
whether the publication complained of was privileged. Then 
is no evidence of malice which would destroy the privilege if it 
existed. At all events none upon which I can reverse the judg­
ment. Evidence was introduced on defendant’s Itehalf at the 
trial which I think could well have t>een omitted, but I cannot 
say that this circon stance is sufficient ground for interfering with 
the findings of the trial judge. The publication complained of 
was made by the defendant to Mr. Hull, who at the time was tin 
plaintiff’s solicitor. He was acting for the plaintiff in several 
matters, including one in which the plaint iff was threatening action 
against the defendant’s newspaper for libel of a character, in a 
general way, similar to that «romplained of in this action. The 
injurious reflections on the plaintiff's conduct and opinions go 
further, it is true, in the publication complained of in this action 
than in that complained of in the threatened action. The trouble 
arose mainly out of a controversy as to whether plaintiff should 
or should not have l>een admitted into Canada. The first alleged 
lilwl appears to have lieen patched up, Mr. Bull acting for the 
plaintiff, but the threat was not formally withdrawn, though if 
no further offence had liecn given by defendant 1 think nothing 
further would have lx?en done.

This lieing the situation, the defendant at their Club shewed 
Mr. Bull a written memorandum imparting information which 
defendant had received from immigration authorities containing 
the libellous matter complained of. Mr. Bull thought it his duty 
to communicate this to his client, who thereafter instructed his 
solicitor to take proceedings in the courts against one Zurbrich. 
a foreign immigration official, and one Balinski, whom plaintiffs 
suspected to be defendant's informants. It was only when
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defendant declined Mr. Hull's request to volunteer his evidence 
against these men that plainjiff determined to bring this action. C. A. 
It is I think to the credit of Mr. Bull that he declined in the 
circlin'stances to accept the plaintiff's retainer to bring the action.
Mr. Hull evidently thought that the information given him by 
defendant was communicated to him in his character of solicitor 
to the plaintiff, since lit1 has made an entry in his docket of what 
took place in the usual fonn of solicitor's entries against a client.
The defendant did not otherwise publish the memorandum except 
to his stenographer and clerks in the ordinary course of preparing 
it. and this as the authorities shew is within his privilege. In 
these circumstances I agree with the trial judge, at all events I 
cannot say that he came to a wrong conclusion when he held that 
the publication was made to Mr. Hull in his character of solicitor 
to the plaintiff. 1 would therefore dismiss the appeal.

Martin, J.A., would dismiss the appeal.
Galliher, J.A.:—I agree in dismissing the appeal.

Appeal dismissed.

NORTHERN PACIFIC R. Co. v. FULLERTON.
British Columbia Court of Appeal, Miudonald, C.J.A.. GaUiher, and 

liberté, JJ.A. April /, 1919.

Carriers (§ III E—425) Sale of yootls—Roil way company 
contracting to deliver Failure to deliver—Xon-perfortnancc of 
contract.] —Appeal by plaintiff from a county court judgment 
in an action to recover freight charges for goods carried over 
plaintiff's railway line. Affirmed.

.4. //. MacXeilt, K.C., for ap|K‘llant; J. //. Senkler, K.C., for 
respondent.

Macdonald, C.J.A.:—I would dismiss the ap(ieal.
The plaintiffs sued u|>on a contract with defendants by which 

they agreed to deliver the lumlier referred to in this action at a 
named destination to defendants or to their order. The lumlier 
had to be carried on the latter part of the journey on a railway, 
the Canadian Pacific, other than the plaintiff's railway. By the 
conditions of the contract Ix-twecn the parties, the plaintiffs 
were not to tie held liable for loss or damage occurring off their own 
line. The lumber on arriving at its destination was, without the 
order of the defendants, delivered by the C.P.K. to a third party
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without payment of the freight which by the terms of the hill ol 
lading was to be paid on delivery The plaintiffs sue for tin- 
freight charges over their own line and that of the C.P.R. Co 
The defendants deny lialiility and by the judgment lieluw their 
defence was sustained. The contention of the plaintiffs’ counsel 
was that liecause of the conditions of the contract whereby tin- 
plaintiffs were not to lie liable for loss anil damage occurring off 
their own line plaintiffs are not responsible for the wrong delivery 
That may lie so, but that is not the issue. The plaintiffs sue on n 
contract which was not performed on their part. They arc nol 
entitled to succeed. The statutes R.K.C., c. 37, sa. 284 , 317, and 
336, and c. 118, s. 3, have, in my opinion, no hearing on this 
dispute.

The appeal should therefore be dismissed.
Eberts, J.A., would dismiss the appeal.

A ppeal dismissed.

Re PRUDENTIAL LIFE INSURANCE Co.
Manitoba Court of Ap/ieal, Perdue, C.J.M., Cameron, Haggttrt. and 

Fullerton, JJ.A. July IS, 1919.

Companies (| VI A—306)—Winding-up Act, 1007 Man., c. 51, 
s. 1—Appointment of nolicitor to reprenent the interest* of nhan - 
holder»— Conte incurred prior to prenenting of petition for winding- 
up—Poore- of court to grant -Rules of court—Dintinction bet in - - 
eosfs taxed ft counsel and nolicitor for the liquidator and coni» tan it 
to eounnel and nolicitor for nhareholdern.]—Appeal from an order 
appointing a counsel and solicitor for the shareholders of a com­
pany which is being wound up.

A. B. Hudson, K.C., and H. V. Hudnon, for appellant ; J. II. 
Leech, K.C., and F. J. Sutton, for respondent.

Perdue, C.J.M.:—I think, with great respect, that the order 
appealed from was beyond the powers of the learned judge who 
made it. I have come to that conclusion upon two grounds. In 
the first place, under the amendment to the Winding-up Act 
passed in 1907, c. 51, s. 1, the court is empowered to appoint a 
solicitor and counsel to represent the interests of the shareholders 
for the purpose of the proceedings. Prior to that enactment no 
such power existed. The amendment also enables the court to
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provide for the payment of the costs of such solicitor and counsel, 
either by the order making the appointment or by a sulwequent 
order. It is plain that the services of the solicitor and counsel are 
confined to the proceedings in the winding-up and that the court 
or judge has no power to award to the solicitor for the shareholders 
coats incurred prior to the presenting of the jx.'tition for the 
winding-up order. Tilt* order appealed from clearly intended to 
award to Mr. Leech, as solicitor and counsel for the shareholders, 
payment for legal sendees rendered by him prior to the winding-up 
order. On that ground alone 1 think the order was lx\yond the 
powers of the judge.

In the second place, the order ap]iealed from, although it pur­
ports to declare the intention of the orders of 27th December, 
1916, and 22nd February, 1910, adds very import mt provisions 
to these orders, especially the order of 22nd February. The 
provision I have already referred to relating to costs incurred 
prior to the winding-up seems to me to lie one which was not 
contemplated when the order of 22nd February was pronounced. 
The procedure under a winding-up order is to be carried on as 
nearly as may lie in the same manner as an ordinary suit within 
the jurisdiction of the court: Win*ling-up Act, sec. 108. The 
rules of the Court of King’s Bench are therefore to be applied in 
the present case. Any material variation or alteration in an order 
made by a single judge, unless it comes within the provisions 
contained in rules 662-664, can only lie made on appeal to the 
Court of Appeal: rule 672, see Walker v. Robinson, 15 Man. L.R. 
445; Re (iindi Election (1913), 13 D.L.R. 121, 14 D.L.R. 414, 
23 Man. L.R. 678,696; Re St. Xazaire Co. (1879), 12 Ch. D. 88; 
Preston Ranking Co. v. Allsup (1895), 1 Ch. 141; Charles Bright 
à Co. v. Sellar, [1904] 1 K.B. 6. With great respect, I think that 
the learned judge exceeded his powers in making the order from 
which this appeal is brought.

The order of 22nd February, 1916, in the form in which it was 
pronounced, drawn up, signed and entered appoints Mr. leech 
counsel and solicitor for the shareholders and that appointment is 
declared to date as from the original win<ling-up order made on 
4th August, 1915. No apixid was entered against this order of 
February, 1916, and it has never lx*cn questioned by any judicial 
proceeding. It may lx* that the judge in charge of the winding-up

MAN.
C.~A.
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proceedings had power to make the appointment of Mr. Iaxm-Ii 
«late from the making of the winding-up order, if he thought the 
justice of the ease required that he should do so. In any event, 
the order stands as drawn up and entered and cannot now Ik* 
interfered with. The amending Act of 1907, e. 51. gave the 
judg<* power to «leal with the question of costs. The last two 
clause# of the or«ler direct that the costs of the couneel and solicitor 
for the provisional liquidator and of the counsel and solicitor for 
the li<|ui«lntor and of the counsel and solicitor for the shareholders, 
up to the making of the order, and also their subsequent costs, Ik* 
taxed and paid by the liquidator out of the assets of the company. 
Nothing is said as to these costs being taxed as tietween solicitor 
and client, if in a proceeding like the present there is any rlifference 
between “costs” and “solicitor and client costs.” In any event 
the onler makes no distinction tietween the costs to tie taxed to 
the counsel and solicitor for the liquidator and those to lie taxed 
to the counsel and solicitor for the shareholders. The plain 
intention is that the costs of each should tie taxed on the same 
scale. I*robably the interested parties will assist the taxing 
officer in deciding what that scale shall lie.

The order appealed from should tie set aside. The liquidator’s 
costs «if the appeal should be paid out of the assets of the company 
in his hands.

Cameron, J.A.:—1 agree with the Chief Justice that the order 
made tiy Mr. Justice Prendcrgast dated April 10, 1918, was 
licyond his jurisdiction and must be set aside. Moreover, as the 
liability of the dissenting shareholders to their solicitor could not 
tie imposed on the company and made its liability in any form of 
action, it would tie remarkable if that liatiility could be made that 
of the company by a simple order in such a pnweeding as that 
liefore us.

As to the meaning and effect of the orders of February 22, 1910. 
and Decemlier 27, 1910, neither of which has licen appealed 
against, I say nothing as they are not liefore us for adjudication 
in any way. \

Hagoart and Fullerton, J.J.A. concurred.
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SMALLMAN v. BATES.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, llugyarl, 

Fullerton, and Dennintoun, l J.A. April 2d, Mit).

Sale (§111 A—57)—Of good»—Contract—Hreach of warranty— 
Promise of adjustment—Acceptance of good»—Evidence for jury— 

New trial.]—Appeal from a county court judgment in an action 
for the price of goods sold and delivered. New trial ordered.

Oeorge Moody, for appellant ; E. J. McM array, for respondent.
Perdue, C.J.M., Cameron and Haooakt, concurred

with Fullerton, J.A.
Fullerton, J.A. : -The contract, in respect of which this 

action is brought, is evidenced bv a memorandum in the following 
terms:—
Oct. 19th 1918,

Received from C. R. Smallman the sum of $100 to apply on one car of 
bulk apples to consist of \4 Spys x/i Baldwins balance assorted winter apples 
at the price of $3.65 per 140 lbs. f.o.b. Winnipeg.

Should apples not be shipped the money is to be refunded in full.
It is further arranged and agreed that tlic said C. R. Sum liman is to get 

7 cars all told at this price.
Mr. Smallman agrees to pay balance on ears where they are spotted on 

tracks “subject to inspection.”
J. If. Bates 
C. R. Smallman.

It was suggested on the argument that the contract binds the 
plaintiff to accept one car only. I think the contract is for 7 cars.

The action is brought with respect to 2 cars only which arrived 
in Winnipeg in Nov., 1915, for which plaintiff paid $1,709.45.

The apples in Ixith cars were in poor condition, and wittier 
of the cars contained the proportion of Spys or Raid wins called 
for by the contract . The evidence shews that instead of contain­
ing 120 barrels of Spys the cars only contained 03, and tlint a loss 
of $2.00 per barrel would lx> incurred on this shortage. Only 
alxiut 15 barrels of Baldwins were found, whereas there should 
liave been alxiut 120.

The county court judge withdrew the action from the jury, 
lwing of the opinion that as the contract called for inxfiection it 
was the duty of the plaintiff, if the apples were not according to 
contract, to have rejected them.

The failure of the defendant to send the probations of Spys 
and Baldwins would clearly be a condition which would have 
justified the plaintiff in rejecting.
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He could, however, under s. 13 of the Sale of ( IcxkIr Act ( R.S.M. 

1013, c. 174), elect to treat the breach of such condition as a breach 
of warranty. Moreover, there is some evidence to shew that 
the plaintiffs were induced to accept the apples by the promise 
of the defendant's agent that the matter would lie adjusted. 1 
think there was evidence which should have lieen submitted to 
the jury.

The defendant I sing filed a counterclaim for damages for 
non-acceptance of 5 cars of apples. He allege» the plaintiffs 
instructed him to ship one car of apples to Necpawa and one car 
to Brandon, that plaintiffs refused to accept them, and in con­
sequence he was compelled to sell them at a less price and therein 
suffered damages. He also alleges that he shipped the other 3 
care; that plaintiffs refused to accept them, and that in consequence 
he suffered damages.

The evidence shewed that 6 care were shipped, 2 to Winnipeg.
1 to Necpawa, 1 to Brandon, and 2 others which were diverted to 
Mariapolis after the plaintiffs had refused to accept them.

Defendant states that he lost on the Brandon car 3280.50, on 
the Necpawa car $250.45, and on the other two rare $172. The 
seventh car was never shipped, and no claim is made in respect 
to it. There is no pretence that either the Ncepawa car or the
2 care sent to Mariapolis were ever inspected by the plaintiffs 
They were allowed to remain on the siding, subject to demurrage 
until the defendant himself disposed of them.

The plaintiffs claim that they inspected the Brandon car ami 
rejected it. A witness, Kennedy, swore that he was sent to 
Brandon to inspect the car of apples there; that he examined them, 
and found a shortage of Baldwins and Spys, and a good mam 
apples that were damaged and not fit for sale. The defemlant 
on the other hand, says that the apples were in good condition

The amount of the loss on the 4 care as sworn to by the defend­
ant Lang was $708.95. The jury found a verdict on the counter­
claim for $235 only.

As there appears to be no answer to the defendant’s claim 
for damages in connection with either the Neepawa car or the 
Mariapolis car, and the verdict is less than the loss sworn by the 
defendant to have been incurred in connection with these cars. I 
can sec no reason for interfering with the verdict on the counter-claim
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I would allow the appeal ami direct a new trial of the action, 
and dismiss the appeal so far as it relates to the verdict on the 
counterclaim.

The costs of the trial of the action and of the apiieal to be 
costs in the cause to the successful party.

Dknnistovn, J.A.:—This is an appeal from tin* County ( ourt 
of Winnipeg. The action was tried before Paterson. Co. Ct. J., 
and a jury. The judge withdrew the plaintiff's case from the 
jury and took their verdict upon the counterclaim alone. Judg­
ment has !)ePn entered in favour of the defendant Ling against 
the plaintiff Smallman for $235 and costs.

The action arose out of a contract for the sale of apples, which 
is evidenced by a receipt in writing which reads as follows: (See 
judgment of Fullerton, J.A.).

Bates was the sales agent of the defendant Lang at Winnipeg.
Under the agreement two cars of apples were shipped to 

Winnipeg from Ontario, by the defendant Ding, and duly paid 
for on arrival by the plaintiff Smallman. The apples in these cars 
were sold by the plaintiff after removal from the cars. The third 
car was sent to Neepawa. It was not inspected or accepted by 
the plaintiff. The fourth car was sent to Brandon where it was 
inspected by the plaintiff’s agent and rejected. The fifth and 
sixth cars were diverted by the defendant to other points in 
Manitoba upon the plaintiff’s refusal to accept any more apples. 
The seventh car was not shipped.

The plaintiff alleges that the first 2 cars of apples were not 
according to contract and sues for damages for breach of warranty. 
The trial judge withdrew the plaintiff’s claim for damages from 
the jury upon the ground that the plaintiff Smallman inspected 
the apples at Winnipeg, removed them from the cars, sold a portion 
of them on the track and took the remainder to his warehouse 
where he disposed of them, and that having done so he had accepted 
them and had no case for damages.

The evidence given by Smallman as to acceptance is as 
follows:—

Q. What did you do with this car of apples? A. We started unloading it 
in the afternoon of the same day that I purchased it, and of course very few 
apples were taken out, only a few barrels. I then discovered my mistake 
in accepting the apples. They were in a terrible condition, very rotten, and 
I did not think the qualities or the grades that I bought.

Q. That was the next day? A. Yes.

MAN.
cTÂ.
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Q. What did you do about that? A. I notified Mr. Bates immediately.
Q. What did he do? A. He came down and examined the car and looked 

at it and put up his hands this way and he says:“Smallman they are absolutely 
rotten and I will immediately notify Mr. Lang.” He promised me he would do 
everything, take it up with Mr. Lang and get the matter adjusted. He told 
me to go ahead and unload the car, which I guess I had to do as I had bought 
and paid for it. He told me next morning he wired Mr. Lang immediately to 
the effect that he would have to adjust with me and it was very important he 
should do so.

Lung admitted when called that he had received this telegram.
With regard to the second car the evidence is as follows:—
Q. And how did they look? A. They looked all right.
Q. What did you do with them? A. Started to unload.
Q. Mr. Bates was there? A. Yes, we accepted the car and |iaid for them.
Q. How did they turn out. A. Exactly in the same condition as the first

Q. You told Bates? A. Yes, I told him.
Q. What did he tell you? A. He told me he would again wire Mr. Lang.
Then follows evidence that a certain i>ortion of the apples 

were not salable and were destroyed.
The trial judge was of opinion that having accepted the apples 

the plaintiff had lost his cause of action as it was his duty to have 
inspected the apples on arrival ami to have rejected them, if 
not up to contract, but I think s. 13 of the Sale of (ïoods Act 
(R.S.M. 1913, c. 174), comes to the plaintiff's aid. It mads:—

Where a contract of sale is subject to any condition to be fulfilled by the 
seller, the buyer may waive the condition, or may elect to treat the breach of 
such condition ss a breach of warranty, and not as a ground for treating the 
contract as repudiated.

That is what the buyer has done in this case and I hold there 
was evidence to go to the jury that there had been a breach of 
warranty in respect to the apples which were delivered and accepted 
under the contract. The jury should have had an opportunity 
of considering the plaintiff's claim in respect to these 2 cars (to 
which his claim is limited by the pleadings) and there should be 
a new trial on this part of the case.

The motion against the judgment on the counterclaim on the 
grounds alleged should not lie granted.

1 would allow the appeal in part and direct a new trial of the 
plaintiff's claim, and would dismiss t he appeal against the judgment 
on the counterclaim.

Appeal allowed on main action and dismissed on counterclaim. 
Costs of appeal and in main action to be costs in the cause to the 
successful party.
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SILVERMAN v. LEGREE.
Ontario Supreme Court, Apinilale Division, Meredith, C.J.O., Marian n, 

Mayor, Httdginn. and Fergu*ini, JJ.A. January t7 1919.

Principal and agent (8 II A—5)—Authority of agent to nell 
land—Authority to obtain offer of purchane anti recciee ileponit — 
.Sale falling through by fault of principal Right of purchaner to 
reenter ileponit—Action againnt both i>rincipal aiul agent—Repudia­
tion of agent by /irinciftal—Cncertainty an to ptrnon to be ttuetl— 
Reen try againnt principal t 'tmtn of agent—Payment by peinci/tal — 
Right of agent to comminxion- -Dednotion front ileponit—Agreement 
to /tag camminnion—Xecrnnity for writing Statute of Frautln, nee. Id 
(6lleo. I", ch. H, nee. 191—Judgment—Ap)teal—Pont».]—Ap|x*al liy 
the defendant Mary Ix-grve from the judgment of Denton, Jun. 
Co.('U„ in an aetion in tlie County Court of the Giunty of York.

The statement of claim was (in part) as follows:—
2. On or alxiut the 4th June, 1918, the plaintiff, through Dodds 

Limited, as authorised agents for the defendant Mary I Agree, 
signed an offer to purehase, from the said defendant Mary Legree, 
premises known as No. 653 Moor street west, in the city of Toronto, 
for the sum of 15,000, and gave to the said agents his cheque for 
$200 as a deposit.

3. On the signing of the said offer to purchase, the plaintiff 
arranged a mortgage of $2,500, and incurred thereby agent's 
commission for placing of the said mortgage, solicitor's fees, and 
other costa in connection therewith.

4. After the deposit of $200 had been paid as aforesaid, and 
arrangements completed as set out in paragraph 3 herein, the 
defendant Mary Legree refused to accept the plaintiff's offer.

5. The plaintiff, through his solicitor, has demanded from both 
the defendant Mary Legree and her agents, Dodds Limited, the 
return of the said deposit of $200, but they have refused to return 
the same.

6. That, on account of the refusal of the defendant Mary 
Legree to accept the said offer, the plaintiff has been unable to 
find another suitable house, and has incurred costs as set out in 
paragraph 3 herein, and other expenses and costs.

The plaintiff therefore claims:—
(a) The return of his deposit of $200.
(b) $100 damages.
(c) His costs of this action.
(d) Further and other relief.

ONT.
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The statement of defence of the defendant Mary Legree was 
(in part) as follows:—

2. The defendant Mary legree did not authorise the defend­
ants Dodds Limited to enter into any agreement with the plaintiff, 
nor did the defendant Mary legree authorise Dodds Limited to 
receive any money on her behalf.

3. The defendant Mary legree did not authorise the plaintiff 
to arrange a mortgage as set out in paragraph 3 of the statement 
of claim herein.

4. The defen:lant Mary Legree did not receive the deposit of 
$200 from the plaintiff, nor did she receive any portion of the said 
$200 from the plaintiff, nor did she receive any amount from the 
plaintiff.

5. The defendant Mary Legree did not give any undertaking 
to any person to accept the plaintiff’s alleged offer, nor did the 
defendant Mary I-egree undertake to procure another house for 
the plaintiff.

The statement of defence of the defendants Dodds Limited 
was (in part) as follows:—

2. By instrument bearing date the' 16th May, 1917, the 
defendants Dodds Limited were authorised by the defendant 
Mary Legree to sell the premises 053 Bloor street west, in the city 
of Toronto, for $5,000; and, acting upon the said authority, the 
said defendants Dodds Limited, as agents for Mary Legree, sold 
the said premises to the plaintiff.

3. The defendants Dodds Limited received from the plaintiff 
$200 by way of deposit on the said purchase, and immediately 
communicated to the defendant Mary Legree the fact that they 
had received the said deposit, and forwarded to her the sum of 
$75, after having deducted their commission of per cent, upon 
the sale price as agreed.

4. The defendant Mary Legree returned to the defendants 
Dodds Limited their cheque for $75 and refused to carry out or 
ratify the sale to the plaintiff.

The action was tried by Denton, Jun. Co.CJ., without a jury; 
judgment was given against the defendant Legree for $200 and in 
favour of Legree against Dodds Limited for $75—the difference, 
$125, being the amount of commission for which the trial Judge 
considered the defendant Legree liable to Dodds Limited; the
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defendant Lcgree was also ordered to pay the costs of her co­
defendant.

The reasons for judgment of the learned Junior County Court 
Judge were as follows:—

I find upon the evidence that the written authority which 
Mrs. I/egree gave to Dodds Limited on the 16th May, 1617, to 
sell the house for $5,(XX), was not expressly revoked either in 
writing or verbally. If it ran be said to have lieen revoked by 
lapse of time, then I find that it was revived or renewed in the 
spring or summer of 1918, when, I also find upon the evidence, 
Mrs. legree instructed and authorised Dot Ids Limited to procure 
a purchaser for this property at $5,000; that she authorised Dodds 
Limited to procure the offer from Silverman at that figure.

I also find upon the evidence that Mrs. legree verbally agreed 
with Silverman to sell to him at that figure, and 1 also find that 
Mrs. legree told Silverman to pay the deposit to Dodds Limited.

Iks ids limited did procure an offer from Silverman at 85,000, 
the first offer lieing part cash only, and that offer she refused, on 
the ground that she wanted all cash.

Then, 1 find, a second offer was obtained from Silverman to 
pay all cash, and she refused this also, notwithstanding her author­
ity to Dodds Limited to obtain a purchaser at that figure and her 
verbal agreement with Silverman to sell at that sum.

On this statement of the facts, it seems to me that the plaintiff 
ie entitled to recover from Mrs. Lcgree the $200 lie paid to her 
agents as a deposit. He is entitled to recover on two grounds: 
first, that she authorised Silverman to pay the money to Dodds 
Limited as a deposit on an offer wliich she subsequently refused to 
accept; and on the further ground that she did authorise Dodds 
Limited to obtain a purchaser at that figure, and Dodds Limited, 
I think, were her agents for the purpose of receiving that money.

There will be juilgment for the plaintiff against Mrs. legree 
for $200 and the plaintiff’s costs of the action.

As between legree and Dodils Limited, I think the latter 
earned their commission, and are entitled to it, and that Mrs. 
Legree should pay their costs of defending this action.

The result then is: judgment against Dodds Limited for $200, 
lees the $125, their commission, which they are entitled to keep. 
The defendant Legree must pay the costs of the co-defendants, 
which I fix at $40.

ONT.

8. C.
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J. T. Lof tue, for the appellant.
T. H". Barton, for the defendants Dodd» limited, respondents, 

and Ü. H". Markham, for the plaintiff, respondent, relied upon the 
findings of fact and the conclusions of the learned trial Judge.

The judgment of the court was read by
Hodoins, J. A. Appeal by the defendant I-egreefrom the judg­

ment of Denton, Jun. Co.C.J., in an action to recover a deposit 
of *200 paid to the defendants Dodds Limited on the delivery of 
an offer for a house, the property of the defendant Legree.

The learned trial Judge gave judgment against the appellant 
for *200 and also in favour of Legree against Dodds Limited for 
*75—the difference being the amount of commission for which 
he considered the appellant liable to Dodds Limited; legree was 
also ordered to pay the costs of her co-defendants.

The findings of fact of the learned trial Judge are borne 
out by the testimony given by the appellant and the 
respondents. There was authority in writing to sell, and it was 
never revoked but treated as subsisting when the appellant sent 
the respondent Silverman to the agents. But, in addition to that, 
when the respondent Silverman first approached the appellant and 
discussed the price, he was expressly sent by her to the agents and 
directed to make this offer through them and to deal with them. 
I think this does away with the point raised that authority to sell 
does not confer Authority to obtain an offer. The respondents 
Dodds Limited had both, and were, in my view, entitled to receive 
the deposit. There was authority to receive an offer, and, as the 
making of the deposit was a part of that offer, in the sense that a 
deposit is in the nature of an earnest and guarantee for fulfilment 
of the offer (Hall v. Burnell, [1911] 2 Ch. 551), the agents were not 
going beyond their authority in receiving it. And where there 
is authority to receive a payment by cheque, express notice 
that it must be a crossed cheque in favour of the principal is 
necessary in order to invalidate, as against the principal, pay­
ments made by cheque in favour of the agents: International 
Sponge Importert Limited v. Andrew Watt & Sons, [1911] A.C. 279.

There can he no doubt that the agents earned the commission 
Having authority to sell, and being directed by the appellant to 
receive an offer from the respondent Silverman, they procured two 
offers for *5,000, upon terms which, at the respective times thex 
were procured, represented in each case those terms which the
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appellant had previously verbally agreed to. She refused to 
accept these offers, the first because she insisted on all cash, the 
last because she wanted irore money. Rut her two refusals were 
due to afterthoughts; the agents had done what she wanted them 
to do, and she alone is to blan e for the sale falling through.

In such circumstances, the respondent is clearly entitled to 
his deposit back. The agents received it for and on account of 
their client, and as against the respondent the agents could not 
hold it. This would be so even if they were mere stakeholders. 
The money was not the property of the agents, and, if sued 
alone, they would have hud no defence. The general rule is that 
the principal and agent are not both liable, but the plaintiff may, 
when uncertain of his rights, sue both. He had paid the money 
to one acting as agent in a transaction which fell through, and the 
litigation itself indicates that he n ight well be in doubt, for the 
appellant expressly repudiates the agents’ right to receive the 
money It is not a case in w hich he should pay the agents’ costs.

Is the appellant liable to pay her co-defendants' costs of 
defending the action? It seems that before action the res|K>n<lents 
Dodds Limited had sent the appellant a cheque for the $75, and 
she had refused to receive it; and, in view of the findings of the 
learned Judge and her pleadings, I think the order on her for these 
costs is justified: see Williams v. Lister ami Co. (1913), 109 
L.T.R. tiV9.

A question was raised on the argument as to the effect of 
G Geo. V. ch. 24, sec. 19,* which came into force on the 1st January, 
1917. The original authority in writing is dated the 18th May, 
1917.

If the respondents Dodds Limited were com lulled to sue for 
their commission, they would probably meet with difficulty in 
recovering for anytliing done short of exact performance of their 
authority. But having, while fulfilling their duty as agents, 
whether under the writing or the subsequent verbal enlargement

•This section amends the Statute of Frauds, lt.S.O. 1914, ch. 102, by 
adding thereto the following as see. 13:—

13.—(1) No action shall lie brought to charge any person for the payment 
of a commission or other remuneration for the sale of real property unless the 
agreement upon which such action shall be brought shalf be in writing and 
signed by the party to be charged therewith or some person thereunto by 
him lawfully authorised ; see also amendment, 1918, 8 Geo. V. c. 20 e. 58.

48—47 D.L.B.

ONT.

8. C.



Dominion Law Reports. |47 D.L.R.

of its scope, uome into possesion of enough of tlieir principal’s 
money, they do not need to sue They can set off against or 
appropriate to the earned commission enough to pay and satisfy 
it, and the statute does not apply to prevent it. The contract to 
pay commission is a good agreement, though, if not in writing, 
unenforceable by the Court. Here the Court has not to enforce 
it, but to deeide whether what has lieen done with the dejioHit ns 
I>et ween the appellant and her agents is justified.

I agree with the disposition of the whole matter made by 
the learned trial Judge, and would dismiss the np|>eal.

I may add that the alteration in the offer relied on was made 
liefore it was issued, and by the rescindent Silverman's own 
solicitors, and in no sense vitiated the docunent. The sending 
of the second offer, as late as the 13th June, though it had to In- 
accepted by the 11th, is rendered quite uninqxirtant by the fact 
that the appellant had previously declined to sign it. It was 
formally sent by the agents for their principal's information with 
the cheque for $75.

The appeal should lie dismissed.
A pinal disnii*nc<i irith voulu.

PERRY v. VISE.

Ontario Supreme ('ourl. Appellnie Dir in ion, Meredilh. t'.J.O., Mnehtren, 
Mai/ii Unity m*. tin ft Ft fÿ whip, JJ.A. January i7. IUID.

Lanii titles ($ V— 55)- Sale of loi to {Jointiff—Conveyance 
not regi*t*red Sale of lot to défendant Defendant'll lot by mint oh 
desnribed by number of plaintiff'* lot Land brought under the Act 
Defendant registered a* mener of /daintiff'* lot Hectijicalion of 
register - Dower* of court, II.S.O. /.9/4, c. / Hi, *ec. lift.J—Appeal 
by defendant from a judgn cut of the King's Pencil in an action 
for rectification of the register in the Land Titles Office at Toronto. 
Affim ed.

The following statement of the facts is taken from the judgment 
of Meredith, C.J.O.:—

The action is brought for the rectification of the register in the 
1-and Titles office at Toronto by substituting for the name of the 
appellant that of the respondent as owner of parcel 1184, free from 
incumbrances, and for a declaration that the res|xindent is the
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actual owner of lot number 287 (the Halve parcel) according to 
plan No. 1742 registered in the registry office for the registry divi­
sion of the Kast and West Hidings of the County of York, and an 
injunction restraining the appellant from entering on or in any 
wise dealing with that lot “or from transferring or mortgaging" 
it or otherwise dealing w ith it ; and that relief was granted by the 
judgment appealed from.

After the land was brought under the I .and Titles Act, a plan, 
No. M. 372, was registered in the Land Titles office, and lot 
number 287 tears the same number on that plan, but for the 
purposes of the I-and Titles office is called ]«mvl 1184.

The Sterling Trusts Corporation and Nellie McBride were 
added as defendants, pursuant to leave granted at the trial, and 
the udgn.cnt declares that the appellant purchased lot 285 
according to plan M. 372 and that it was intended that the mort­
gage given by her and now held by the added defendant Nellie 
McBride should lie on that lot, and that the appellant “is and 
should lie the owner of the said lot mimlier 285 subject to the 
mortgage thereon to the defendant Nellie McBride;" and it was 
ordered and adjudged tliat the Master of Titles at Toronto should 
rectify the register so as to register the ap|iellant as owner of lot 
285, and the defendant Nellie McBride as first mortgagee, “under 
the terms of the mortgage now registered against lot 287.”

Tliat relief was not sought by the statement of claim, and no 
amendment was made asking for it.

There is no serious dispute as to the material facts with regard 
to lot 287.

The (Irand View Really Company was the owner of the tract 
of land divided into lots by plan 1712. There was a farm-house on 
lot 287, and a shed on the adjoining lot to the east, lot 28ti. The 
respondent made an offer to purclinsc these lots on the 25th May, 
1012, and his offer was accepted on the sen e day (exhibit 2).

The mqiondcnt subsequently purchased from the company 
lot 280, paid the full purchase-money for the three lots (12,023) on 
the 12th June, 1012, and on the June, 1012 (no doubt the 
12th, as the affidavit of execution was sworn on that day), obtained 
from the company a conveyance of the three lots.

The company, living desirous of putting its land under the 
land Titles Art, requested the rrs|xmdent not to register the

ONT.
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ONT. conveyance to him ; and, in compliance with the request, it w as 
S t '. not registered.

On the 1st June, 1912, Wili am McBride purchased from the 
company lot 285, hut liy mistake the lot was described in the 
ag een ent for sale as lot 287. It was, however, descrilied as a 
vacant lot. There was at this time a fence lietwcen lota 285 and 
38ft—-no on hut near the Isiundary-line. and after his purcliaac 
McBride planted a tree on the north-west corner of lot 285. On 
the lltth March, 1913, William McBride transferred his interest 
in the agreen ent to Holier! McBride. On the 17th March, 1913, 
and after the laud had been brought under th band Titles Act, 
the company, in intended pursuance of the contract of sale, on 
the 17th March, 1913, transferred to Kohert McBride lot No. 487 
according to plan M. 372 filed in tire office of band Titles at 
Toronto; describing the lot as No. 487 instead of 287 was due to a 
mistake in the company's office. This mistake having lieen 
discovered, the company on the 29th May, 1913, transferred to 
McBride lot 287, and McBride re-transferred lot 487 to the 
company.

ltoliert McBride sold his lot to the appellant on the 29th May, 
1913, and in the offer of the apiiellant to purcliase it, the lot » 
descrilied as lot 287, and on the 13th June following McBride 
transferred the lot. describing it as No. 287, to the appel I nt 
and she, on the 15th June, 1913, executed a charge upon the lot 
in favour of McBride for $500. Both the transfer and the charge 
were registered in the lond Titles office, and the appellant is there 
registered as the owner of lot 287 subject to the charge. Roliert 
McBride died on the 29th January, 1917; h * executrices, Sarah 
McBride, the defendant Nellie McBride, and Mabel Carter, 
transferred he charge to the defendant Nellie McBride, and she 
has lieen registered as owner of it.

The Crand View Realty Company afterwards liecame merge I 
in the (Ireat Northern I.and Company, and that company has 
transferred its interest to the added defendants, the Sterling 
Trusts Corporation.

A. Cohen, for the appellant
V. H. Hatlin for the respondent.
The judgment of the court was read by
Meredith, C J.O. (after stating the facts as above) :—It is clear 

that the appellant did not purchase or intend to purchase lot 287.
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What she bought was McBride’s lot. McBride did not buy or 
intend to buy lot 287, but Ixnight and intended to buy lot 285, of 
which he took possession, and on which, as 1 have mentioned, he 
planted the tree.

It is satisfactorily shewn, 1 think, that the lot which the 
ap)>ellant intended to purchase and did purcliase was lot 285. 
According to her testimony when examined for discovery, she left 
everything in connection with the purchase to her son David. 
She admitted that her son told her that he had seen the lot that 
they were going to buy; and, in the absence of any evidence to the 
contrary- and i .ere was none, for neither she nor the son was 
called as a witness at the trial—the proper inference is, I think, 
that the lot he saw was lot 285. The appellant admitted on her 
examination that she had no reason to believe that there was any 
building on the lot. There is, as I have mentioned, a house which 
has been occupied by a tenant of the resjKindent practically all the 
time since he purchased it, and has rented for $11 or $12 a month. 
The lot bought by McBride was a vacant lot, and was so dcscrilxHi 
in the agreement for sale, and, besides all this, it was proved that, 
after the appellant’s purchase, the son David endeavoured to sell 
his mother’s lot to the resixmdent, that he descrilxxl it as a lot he 
had bought from McBride next to the resixmdent’s lot, that he 
was “getting cold feet on the deal,” and would sell it cheap.

('an it be possible that, these being the facts, the registration 
of the appellant as owner of lot 287 enables her to hold it against 
the true owner? I think clearly not, and that the Court is not 
powerless to undo the wrong that has been done to the rescindent.

Section 115 of the Land Titles Act, R.K.O. 1914, ch. 126, 
provides that:—

“Subject to any estates or rights acquired by registration in 
pursuance of this Act, where any Court of cotni'ctent jurisdiction 
has decided that any peno*1 is entitled to any estate, right, or 
interest in or to any registered land or charge, and as a consequence 
of such decision the Court is of opinion that a rectification of the 
register is required, the Court may make an onler directing the 
register to be rectified in such manner as may lie deemed just.”

1 cannot think that the appellant acquired by registration 
any estate or interest in lot 287. She did not buy that lot from 
McBride, nor did he buy it from the Grand View Realty Company,

ONT.
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anil neither she nor he ever owned it; and it waa therefore, in my 
opinion, competent for the Court to direct the rectification of the 
register as to the ownership of lot 287 as it has been directed to he 
rectified. The statement of claim should lie amended by adding 
a claim for the relief that has been awarded in re»i>ect of lot 285 ; 
and, upon that being done, I would affirm the judgment and dismis» 
the appeal with costs. Appeal dismissed.

CAMPBELL v. MAHLER.
( 1st arm Supreme Court, A/i/irllatr Dirinion, Itiddiil unit l.alehJord, JJ 

Pergusan, J.A., and Him, J. January 1,1, 1919.

Appeal (II C—(IS) —Contract —Sale of points — Breach 
Damages— Judgment for small amount.]—Appeal bv the defendants 
from the judgment of Palconbridgc, C.J.K.H., 43 O.l,.H. 395. 
Affirmed.

R. (1. Fisher, for the appellants
G. S. Gibbons, for the plaintiffs, respondents
The judgment of the court was delivered by
Riddell, J.:—In the fall of 1914, commission agents at 

Calgary, who had been acting for the defendants, apple-dryers in 
Ontario, telegraphed the defendants that tliey had sold for them 
to the plaintiffs a certain number of car-loads of dried apples, 
c.o.d., at a price named—delivery on the opening of navigation.

This was accepted by the defendants; and the agents delivered 
Imught and sold notes stating the amount, quality, and price, 
delivery on the opening of navigation, 1915, “terms usual."

The defendants objected to the sold note, on the ground that 
"delivery on the opening of navigation” was stated tlierein; but 
offered to carry out the contract if the plaintiffs would pay for 
the apples as soon as boxed. This the plaintiffs refused to do, 
claiming that payment was to be on the delivery of the apples on 
board cars.

The defendants refused to supply the apples, and the plain­
tiffs sued for damages, obtaining a verdict for 15 and County 
Court costs without a set-off.

We think that the defendants cannot succeed in their appeal.
The contract was complete on the delivery to the plaintiffs of 

the I anight note—the bought note contained the defendants' con­
tract, the usual terms lieing implied.
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On the evidence, the usual terms of payment were payment on 
delivery of the apples f.o.h.—and the defendants were not entitled 
to demand payment lief ore delivery.

The Court will not refuse to entertain an appeal by reason of 
the smallness of the amount in question.

A pinal dismissed irith co t#

ASHTON v. TOWN OF NEW LISKEARD.
On! nrw Su/irt im ( Hull, Apintlalr Ihnitiun, Marian „ Vm/. - Httdginn,

and Fcryumm, JJ.A. January J7, lOl'J

Highways i| IV A—120)—Nonrepair - Snow ami ice an aide* 
walh—Injury to prdentrian—(Iroan neyligenee—Municipal Ad 
(Oid.)l--Appeal by the plaintiff* from the juilgm.ent of the Junior 
Judge of the District Court of the l)i»triet of Tcmisknniing dis- 
irissing an aetion brought by a limn anil hi* wife again*! the 
Corporation of tlie Town of New l.i*kenril to recover <lainage* for 
Ixslily injurie* *u*tuineil by the wife by a fall on all icy sidewalk 
in the town, and consequent loss and capeline to tlx1 husband.

September 25, 1018. The apjieal wo* heard by Maclahkx, 
Maoee, Hodgins, and Ferguhon, JJ.A.

A. 0. Slaglit, for the up|x"llnnts, argued that the defendants 
had been guilty of “grow negligence," within the meaning of the 
Municipal Act, see. 4B0 (3). He referred to Edward* v. Tmcu of 
North Hay (1915), 22 D.L.H. 744 , 8 O.W.N. 119, KiUeteayh v. 
City of Hrantford (1916), 32 D.L.II. 457, 38 O.L.H. 3.5. There is 
no evidence of contributory negligence on the part of the female 
plaintiff : (Iordan v. City of IMIrrillr (1887), 15 O.H. 26.

Prier H’hilr, K.C., for the respondent*, the defendants, relied 
on the judgment of the learned trial Judge, and referied to tinman 
v. City of Ottawa (1917), 3» D.L.H. 669, 56 Can. S.C.K. 80, affirm­
ing the judgment of the Appellate Division. 34 D.L.H. 632, 39 
O.L.H. 179.

The judgment of the court was read lit 
Maclaren, J.A.ï—This i* an appeal from a judgment of the 
Junior Judge of the District ( 'ourt of the District of Tcmiskaming, 
of the 10th December, 1917, disiniwing an action brought by a 
husband and wife for injuries sustained by the latter from a fall 
on an icy sidewalk.

ONT
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A huit 8 o'clock in the evening of the 23rd March, 1U17, the 
plaintifis were proceeding eastw ard on the north side of Whitewood 
avenue, the principal street of the town, on their way to the poet 
office, when the female plaintiff slipped and fell, breaking her arm 
and receiving other injuries. The street had naturally a con­
siderable downward grade at the |x>int in question. After passing 
a cross-street, there were two vacant buildings, and cast of them 
the drug-store of one Thorpe. The town had two snow -] doughs, 
which were draw n by horses, and were used to clear the sidewalks 
after each snow-fall. Thorpe kept his sidewalk cleaned bare 
down to the cement. Opposite the vacant lots there was a con­
siderable depth of hard snow and ice all winter, rising in the 
centre to what some of the witnesses called a “hog's back,” and 
having a less depth on either side. The thickness of the hard 
snow and ice 3 or 4 feet west of Thorpe's line was variously 
estimated by witnesses at from 8 to 12 inches, sloping from the 
above thickness at Thorpe’s line. Seeing that it was so icy and 
slippery and dangerous and that jiedcstrians fell there from time 
to time during the winter, Thor]>e used to sprinkle ashes on the 
slope, anil sometimes harked it with an axe. Several of the wit­
nesses luul slipped and fallen on this slo|>c shortly liefore Mrs. 
Ashton -one of them twice.

For the defence it was urged that there was not the “gross 
negligence" on the ]>art of the defendant corporation which the 
statute requires; that the sidewalk was kept reasonably clear of 
snow ; that on the day of the accident there was the first thaw of 
the season, with a drizzling rain, which towards evening was 
frozen; that the sidewalk in question had lieen sanded; and tliat 
Mrs. Ashton was guilty of contributory negligence by not taking 
sufficient care on the icy sidewalk.

An employee of the defendant corporation testified that he 
had put saml on the sidewalk on the day of the accident, opposite 
vacant lots, but does not say tliat he put any sand on the dangerous 
slope in question, and indeed goes so far as to say tliat “ there was 
not any slo]>e there," although this is abundantly proved by the 
witnesses on both sides.

The course of the jurisprudence on this subject in our own 
Courts has I wen a singularly fluctuating one, especially since the 
legislation requiring such cases to lie tried by a Judge without
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a jury. In the Canadian Municipal Manual of Meredith & 
Wilkinson, p. (136, there in given a list of 18 reported cases in 
which, strange to say, success was equally divided: 9 resulting 
finally in favour of the plaintiff and 9 in favour of the defendant 
corporation.

The results de|iend on the facts of the various cases, or jierhaps 
rather on the appreciation of the facts hy the various tribunals 
which liave passed U|uin them. The one which most closely 
resembles the present case is Drennan v. City of Kinyuton |IS9tj), 
23 A.R. (Ont.) 400, in which the facts may lie said to lie almost on 
fours with those of the present case, and which, after passing 
through three ( 'ourts in this Province, was l-nally decided by the 
Supreme Court of Canada: City of Kinyuton v. Drennan (1897), 
27 Can. S.C.R. 4(1. This is the first re|x>rtcd case on the subject, 
the original Act, slightly differing in form from the law as it now 
stands, but being to the same effect, liaving come into force on 
the 1st Keptemlier, 1894, and the accident liaving taken place on 
the 8th February, 1895.

The original clause was in the Municipal Amendment Ai t 
1894, 57 Viet. ch. 50, sec. 13, which amended the Consolidated 
Municipal Act, 1892, see. 531, sub-sec. 1, by adding the following 
words: “Provided, however, tliat no municipal corporation shall 
lie liable for accidents arising from |>ersons falling, owing to snow 
or ice u|xni the sidewalks unless in case of gross negligence by, 
the corporation.”

In the Municipal Act, 1913, this clause was re-enacted in 
sec. 4<i0 (3) and amended to read as follows:—

“ Except in case of gross negligence a corporation shall not lie 
liable for a personal injury caused by snow or ice u|xm a sidewalk.” 
(Section 4(1(4 (3) of the Municipal Act now in force, lt.8.0. 1914, 
ch. 192 is in t he x ,mc a or s )

In the Kingeton case, supra, “gross negligence" was defined 
by the Supreme Court of Canada as “very great negligence." 
While this gives us an alternative expression, it can hardly lie said 
to lie a definition or to throw much light on the subject.

In Carlule v. Grand Trunk H.W.Co. (1912), 1 D.L.R. 130, 
25 O.L.R. 372, the Knglish rases on the subject of gross negligence 
are reviewed.

ONT.
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For e criticism of tiic use of the tenu "gross negligence" see 
Halsbury's Laws of Kngland, vol. 21, p. 361, note (i).

I cannot find any evidence whatever of contributory negligence 
on the part of Mrs. Ashton.

The appeal should, in my opinion, lie allowed, and judgment 
entered for $150, the damages assessed by the trial Judge, with 
costs.

Appeal allowed
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reservation «luring negotiation—Inference to be drawn 4!
Company—(ienerul manager authorisiil to make s|ie<-ial employment

contract—Manager exceeding jsiwers—Liability of company 195 
For term «if years—Kxpiration of time—No new contriut—Con­

tinuation under terms of ol«l contrail—Renewal from year to 
year or month to month 21#

Municipal corporations—Telephones— Roles and wires—Out. Muni-
ci|wl Art............................................................. Kll

Purchase of meusure«l electrii-al current — Unnieasurtxl « urrent 
offered Turchaw of measured current clsewliere—Right to 
recover excess in price 1444

.Sale of good*—Contract of railway company to deliver—Xon-prr- 
fortnance of «-ontrail—Action for freight charges.. 70'»

Sale «if laml—Alta, statutes—Agent to sell Necessity of contract
in writing................................................................... 254

T«i build bridge- -Municipal corporation No by-law authorising—
Payment of price .170

(XJ8T8—
Setting «asi- «lown for trial—Notn-e of—Right of counsel to fee at

trial *

oovmNs-
Det ached interest coupons—Railway bonds—Sale of railway— 

Distribution of proceeds—Conflicting claims— Priorities 050

COURTS-
Open Wells Act — Breach «if Damage* Owner of laud resitting out

of province—Jurisdiction 111
Power of district juilge to «mat member of council ami declare relator 

elected... 511

( RIMINAL LAW-
A PC Used committed to gaol —Removc«l to | nil ice cells—Klection 

before district judge —Consent t«i be Irietl by him—Trial-
Jurisdiction of «nul..................................................................... 542

Crim. (Nsle—Trial of accusetl on «-barge other than set out in warrant
—Consent necessary  497

Meeting imsle of trial—Re-election—”Prosecuting officer”—Mean­
ing of in Quebec—Crim. Code, **. 828, 823 414

Failure of magistrate to sign de|iositions—Committal for trial—
Klection—Trial by district court judge—Validity . 4#7

Prisoner in ga«il on charge heanl by magistrate—Klection to be 
tried on charge by juilge—Subsequent trial—No warrant of 
rommitment—Objections ............................................................... 29#
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Proceedings before justice of peuee—Sufficiency of signature of 
justice to depositions 299

Trial before magistrate—Two separate charges—Interjection of one
trial into the other. . .... 410

DAMAGES—
Contract—Breach—Future profits—Estimation of present loss of 441 
Libel and slander—No damages—Judgment for defendant—Inter­

ference of appellate court   61N
Subway—Removal of direct approach to property—Compensation—

Measure of—Loss of business 587

DESCENT AND DISTRIBUTION—
Death of son in lifetime of father—Son owing father on promissory 

note at time of death—Right to deduct amount of note from 
share of son's children in their grandfather's estate 549

ELECTION—
Criminal law—Mode of trial—Re-election—Prosecuting officer—

Meaning of in Quebec, secs. 828, 823, Crim. Code 414
ELECTIONS—

Municipal Districts Act (Alta.)—Disqualification of member of 
council—Power of district court—May declare member ousted 
of his seat—Cannot declare relator elected 513

Penalties under Dominion Election Act—Removing name from 
voters' list—Admissions—Evidence 393

EVIDENCE—
Elections—Penalties under Dom. Election Act—Removing name 

from voters’ list.................. 393
Pleading—Sufficiency of—Allegations 321
Proof of identity—Alleged ancient documents in proof of—Enlarged 

photographs—Evidence—Consideration of by court 1
Timber limit—Instructions os to running boundary—Approval of

deputy minister—Insufficiency of—New trial 418
Trial—Opportunity of judge to observe demeanour of witnesses—

Acceptance of certain evidence—Appeal 277

EXECUTION—
Sale under sheriff’s warrant—Judgment creditors—Prudence of

reasonable business man in conducting—Negligent*— Damages 16

EXPROPRIATION—
Riparian rights—Water-powers—Public work—7 VVm. IV., c. 66—

9 Viet., c. 37, s. 7—B.N.A. Act, s. 108—Valuation of water- 
powers 346

FISHERIES—
Province of Quebec—Fishing rights in non-navignble stream—Right 

of enjoyment only—Termination—Profits à prendre 625
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GIFT—
Husband and wife—Use of wife’s properly by husband—Piesuinption

<>f m

GUARANTEE
Sale—Con I met—Special clause—Meaning of 251

GUARDIAN AND WARD—
Testamentary guardian -Appointment of new guardian—Ex parte

order without notice —Erroneous jurisdiction of probate court 521

HIGHWAYS
Municipal by-law authorising closing and sale of part of street—

Invalidity   684
Non-repair—Snow ami ire on sidewalk—Injury to pedestrian—

Gross negligence-Municipal Act (Out.)  723
Ontario Municipal Act- Duty of municipalities in respect to keeping 

in repair—Must be reasonably safe for motor ears. 551

HUSBAND AND WIFE—
Use of wife's property by husband for use of himself and family— 

Presumption of gift by wife 525

INSURANCE—
Assignment of insured property Written i «emission of company 

not endorsed on policy—Validity—Ont. Insurance Act 473
Cancellation of policy—Sufficiency of.................................... 357
Marine— Positive representation — Warranty— Promissory repre­

sentation not included in written contract—Effect 93
Proofs of loss—Relief against strict compliance in furnishing—

Effect of—Saskatchewan Insurance Act 133

1 NT< 1XICAT1 NC I LigUC >R8—
Alberta Liquor Act—Information—Particulars—Conviction—Evi­

dence t o support—Ap|>cal 85
Conviction by magistrate—Appeal to county judge—Hearing—

Prejudice of judge   237
Manitoba Temperance Act—Trial of offenders—Rules applicable 571 
Trial of offenders—What is “liquor”—Question of fact for magistrate

to decide.  578
Unlawful sale by druggist—Conviction—Right of appeal—Stated 

case—Alberta Liquor Act.................................................................. 85

LANDLORD AND TENANT
• Renewable lease—Salary to Ire fixed—Election of tenant—Occupant

after end of term—Liability for reasonable rent 324
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LAND TITLES—
Sale of lot to plaintiff—Conveyance not registered—Sale of lot to 

defendant—Defendant's lot by mistake described by number of 
plaintiff’s lot—Land brought under the Act—Defendant 
registered as owner of plaintiff’s lot—Rectification of register— 
Powers of court, R.H 0. 1914, c. 126, s. 115 ............................718

LEASE—
See Landlord and Tenant.

LIBEL AND SLANDER—
Publication privileged—Statement to solicitor of plaintiff in his

character of solicitor. -....................................................................... 704
Trial—Verdict for defendant—Plaintiff not damaged—Plaintiff 

entitled to nominal verdict—Interference of ap|>ellatc court 618

MASTER AND SERVANT—
Damages to seaman—“Damage done by any ship”—Admiralty 

Court Act, 1861, s. 7—Interpretation—Jurisdiction—Consent 
of parties—Acquiescence.....................................................................437

Factories Act, Sask.—Danger- u machinery—Duty to guard— 
Failure to comply with Act- N- giigcnce—Liability 282

MECHANICS LIENS—
Art. 2013 C.C. Que.—Express renunciation Subsequent registration 

—Sale—Rights of parties.....................................................................161
Mechanics’ and Wage-earners’ Lien Act—R.S O., 1914, c. 140—Not 

enforceable against Dominion Railway.. . .......... 76
Unenforceable lien—Valid lien—Justification of proceeding to

judgment   76

MINES AND MINERALS—
Mineral claim—Application for certificate of improvements— 

Mineral Act, R.S.B.C., 1911, c. 157—Adverse claim—Expiration 
of writ issued—Abandonment of claim—Trespass 509

MORTGAGES—
Conditional sale agreement—Failure to register renewal under 

Conditional Sales Act—Subsequent mortgage debenture 
priorities............................................................................................... 329

Foreclosure—Adding execution creditors and lienholders—Alberta 
Rules 46, 47—Purpose of—Redemption 102

MOTIONS AND ORDERS—
Alberta Rule 561—Affidavit filed in terms of rule—Cross-examina­

tion on............:.................................................................................. 702
To set aside writ—Fiat of Attorney-General—Refusal of—Com­

mencement of action—Right to proceed 10
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MUNICIPAL CORPORATIONS—
Contract to build bridge—Execution according to contract—Right 

to recover—No bydaw authorising—Duty of municipality to
keep highways in repair....................................................................370

Duty to repair highways........................................................................... 551
Highway—By-law authorising closing and sale—Invalidity of.......... 684
Municipal Drainage Act—Complaint as to drain—Order of council 

to survey and report—Adoption of report—Ratification— 
Validity 97

Non-repair of highway—Snow and ice—Injury to pedestrian—Gross
negligence—Damages........................................................................ 723

Powers conferred by statute—Right of municipalit y to divest itself of 
such power—Cemetery Act.............................................................. 47

NEGLIGENCE—
Collision between motor and train—Contributory negligence—

Wrong instructions to jury—New trial.......................................... 65
Factories Act, Sask.—Dangerous machinery—Duty to guard—

Failure—Liability.................................................................................282
Injury to seaman—Damages—Admiralty Court Act, 1861, s. 7—

Interpretation—Jurisdiction of court—Consent of parties........ 437
Maxim res ipsa loquitur—Inference on facts established—Cause of

accident unknown—Proof required................................................  621
Merchant’s store—Invitee—Impending danger from falling wall on 

adjacent premises—Neglect of duty to warn—Injury—
Liability................................................................................................. 293

Presumpt ion of—Carrier entrusted with goods—Loss of—No
explanation............................................................................................ 220

Sale under sheriff's warrant—Prudence of reasonable man in con­
ducting................................................................................................. 16

NEW TRIAL—
Negligence of defendants—Contributory negligence of plaintiff—

Insufficient instructions to jury..................................  65
Timber limit—Instructions as to running boundary—Approval— 

Insufficiency of evidence as to appro vaPof deputyjninister.... 418

PARTNERSHIP—
Destruction of pro|x;rty of—Rights and |Kiwers.................................... 275

PHOTOGRAPHS—
Consideration of by courts—Examination of testimony....................... 1,9

PLEADING—
Matters of evidence not to be pleaded—Action against former 

Premier—Allegation that he acted as agent for His Majesty— 
Sufficiency of....................................................................................... 321

49—47 d.l.h.
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PRINCIPAL AND AGENT—
Authority of agent to sell land—Sale falling through by fault of 

principal—Right of purchaser to recover deposit—Repudiation 
of agent by principal—Right of agent to commission—Deduction 
from <le|M>sit—Necessity for writing—Statute of Frauds, s. 13
(6 Geo. V. c. 24, s. 19)—Judgment—Ap|>eal—Costs.................. 713

Land listed with agent for sale—Absence of special agreement—
Sale by owner—Commission............................................................  158

PUBLIC UTILITY COMMISSION—
Jurisdiction to fix water rates and revise schedules of water com­

panies...................................................................................................  219

PUBLIC WORKS—
Expropriation for—Water powers—Riparian rights............................ 340

RAILWAYS—
Construction of subway — Removal of approach to property— 

Damages—Compensation.................................................................. 587

HALE—
Conditional sale agreement—Failure to register renewal—Mortgage

debent mes—Priorities........................................................................ 329
Conditional sale of goods—Statutory conditions as to retaking 

IKissession and selling—Non-compliance with Act—Onus of
proof—Rights of parties.................................................................... 500

Contract—Special clause—Meaning of................................................... 251
Electric current—Failure to deliver measured current—Purchase of

elsewhere— 1 lamages—Contract......................................................  140
Lien agreement—Agent to receive payment at a certain time—

General agency to receive payment................................................. 03
Of goods—Contract—Breach of warranty—Promise of adjustment—

Acceptance of goods—Evidence for jury—New trial.................. 70V
( >f motor car—Agreement to obtain promissory note of third party—

Failure—Note of purchaser given in place of—Consideration.. 051 
Unsatisfied judgment against vendor—Breach of warranty—Non­

payment of purchase-price—Set-off—Seizure................................ 03

SALVAGE—
Wages—Loss of earnings........................................................................... 495

SPECIFIC PERFORMANCE—
Vendor not sole owner of property agreed to be conveyed—Abate­

ment in price for portion to which title (rannot lie given............ 013

STATUTES—
Bills of Sale Ordinance (N.W.T. Con. Ord. c. 43)—“Creditors”—

Meaning of as used in ordinance...................................................... 27
Workmen’s Compensation Act, B.C.—Payment of com|Kinsation— 

Accident to sailors on ship in foreign waters—Constitutionality. 487
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SUCCESSION DUTIES—
See Taxes.

TAXES—
Succession duties—Sit us of shares .................... 108
Succession Dut ies Act, R.S.B.C., 1011, e. 217—ProjK-rty hot It inside 

and without the province—Succession duties payable.............. 520

TOWAGE—
Loss of tow—Responsibility—Privity of owner—Limitation of 

liability—Sections 021 and 022 of Canada Shipping Act, R.S.C.,

TRADE MARK—
Infringement—Design—Intent to deceive—Passing off—Damages. 359

TRESPASS—
Mineral claim—Application for certificate of improvements— 

Mineral Act, R.S.B.C., 1011, e. 157—Adverse claim..................500

TRIAL—
Criminal law—Committal for trial—Election—Consent—Juris­

diction of court................................................................................... 542
Fiat of Attorney-General—Refusal of—Commencement of action—

Right to proceed............................................................................... 10
Setting case down for—Notice of—Right of counsel to fee at trial.. 22

TRUSTS-
Accounting—Action for—Rules (Out.) 038 et soq.—Notice of motion 

—Waiver of by person to be served—Rights of guarantors. .. 170

VENDOR AND PURCHASER—
Contract for sale of land—Proof of coal reservations. ...................... 43
Inability to give title to all property sold—Sjiecific |»crformanee of

part of contract—Abatement in price............................................  013
Purchase agreement—Failure to pay purchase money as agreed— 

Acceptance of part of purchase money for new term—Notice—
Insufficiency of.................................................................................... 333

Sale of land—Alta, statutes—Agent to sell—Necessity of contract in
writing.................................................................................................. 254

Sale of lot—Wrong lot described in conveyance—Defendant regis­
tered as owner of plaintiff’s lot—Rectification of register.......... 718

WARRANTY—
See Guarantee.

WILLS—
ProjHîrty directed to be set aside for annuity—Conditions not carried 

out—Bequest of remainder—Time of vesting................................ 231
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27

WORDS AND PHRASES—
“Any premises occupied by him”..................................................
“Being a prisoner in the gaol”.......................................................
“ Bicycle”...........................................................................................
“By”..................................................................................................
“Creditors”.......................................................................................
“ Damage done by any ship”..................................................................... 437
“First mortgage debenture”.....................................................................
“Liquor”.....................................................................................................  ?78
“Mortgage”................................................................................................  8844
“On”.............................................................. r............................................ 437
“Prosecuting officer”................................................................................. 444


