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WILSON v. LINCOLN PAPER MILLS CO.

Masten and Servant—Injury to Servani—Cause of Acci-
dent—Evidence—N egligence.

Action by John Wilson, as administrator of the estate of
John Wilson the younger, to recover damages for the death
of the latter from injuries received by him while in the
employment of defendants at Merritton, owing, as alleged,
to the unsafe and defective condition of a hoist in defend-
ants’ mill.

The jury found that the deceased came to his death
through a defective elevator; that there was negligence of
defendants in not having a guard and not having sufficient
light; that the deceased was not guilty of any act which
contributed to his death; and assessed plaintif’s damages at
$700.

There was evidence that the approach to the hoist shaft
was unguarded, and that the hoist was defectively constructed
in that it had no catch.

G. Liynch-Staunton, Hamilton, and J. H. Ingersoll, St.
Catharines, for plaintiff.

B. B. Osler, Q.C., for defendants.

MacMauon, J., held that defendants were liable, not-
withstanding that there was no direct evidence of how the
deceased was injured. Kerwin v. Canadian Coloured Cotton
Mills Co., 28 0. R. 73, 25 A. R. 36, 29 8. C. R. 478, distin-
guished. Groves v. Wimborne, [1898] 2 Q. B. 402, fol-
lowed. i gt TRV
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May 25tH, 1904.
DIVISIONAL COURT.

GALLINGER v. TORONTO R. W. CO.

Street Railways—Injury to Person Crossing Track—Negli-
gence—Contributory Negligence—N onsuit.

Motion by plaintiff to set aside nonsuit entered by Fer-
GUSON, J., in an action for damages for personal injuries
received hv plaintiff by being struck by a car of defendants.

Plaintiff, in returning home at two o’clock in the morn-
ino. alighted from a west-hound car on the north track of a
street in the city of Toronto. and proceeded to cross the north
and =outh tracks in front of an approaching east-bound ear
on the sonth track. then ahout one hundred feet away. He
was struck by the car and injured. There was evidence that
it was going at the rate of eight to ten miles an hour: that
there was a hright electric licht near by; that plaintiff, if
careful. conld have ceen the apporoaching ear: but that the
motor man did not apply the brakes or sound the gong before
plaintiff was struck.

B. N. Davis, for plaintiff.
James W. Bain, for defendants.

Tue Court (MErEDITH, C.J., STREET, J., ANGLIN, J.),
held that the nonsuit was properly directed, and dismissed
the motion with costs.

FavLconerIDGE, C.J. DECEMBER 22ND, 1904.
CHAMBERS.,

Re THOM v. McQUITTY.

Division Court—Jurisdictirn—Amount over $100—Ascertain-
ment—Necessity for Extrinsic Evidence—l Edw. VII. ch.
12. sec. 1 (0.)—Application to Pending Action—Prohibi-
tion. E

Motion by defendant for prohibition to the 2nd Division
Court in the county of Lambton, upon the ground that the
Court had no jurisdiction, because the amount in question
was.over $100 and was not ascertained by the signature of
defendant. ~ :

J. Hales, for defendant.
C. A. Moss, for plaintiff.

i
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: FarLconBRrIDGE, C.J.—In view of the conflicting decisions
~ as to the principle of construction of the word “ ascertained
~ in the Division Courts Act, the amending provision contained
in 4 Edw. VIL ch. 12, sec. 1, must he regarded as being in
its nature a declaratory enactment, and it must not, there-
fore, be treated as inapplicable because these proceedings
were launched in the Division Court before the Act was
ed: Maxwell on Statutes, 3rd ed., pp. 308, 309, 313.
‘Here other and extrinsic evidence beyond the mere produc-
~ tion of the document and the proof of the signature to it,
- would have to be given to establish the claim of plaintiff;
~ and the statute applies to oust the jurisdiction. The con-
flicting authorities are collected in Kreutziger v. Brox, 32 0.
R. 418, and in Bicknell & Seager’s Division Courts Act, 2nd
~ ed., p. 86 et seq.
Order made for prohibition without costs.

~ IbingToON, J. DECEMBER 23RD, 1904.
TRIAL.

COOKE v. McMILLAN.

- Vendor and Purchaser—Contract for Sale and Purchase of

*  Land—Specific Performance—Objection of Purchaser—
 Jurisdiction of Court over Foreign Defendant—Title—
Will—Conveyance by FExeculors—Period "of Distribution.

" Action for specific performance of a contract.
J. G. Wallace, Woodstock, for plaintiff.
J. H. Rodd, Windsor, for defendant.

- IpincToN, J—Plaintiff agreed ‘to sell and defendant to
buy the lands in question. Defendant resides in Detroit.
- The bargain was made in the county of Oxford in this Pro-
vince, and the agreement executed there.
~ Defendant’s counsel asked leave to amend his statement
- of defence andplead_that this Court had no jurisdiction to
- direct specific performance against a purchaser residing in
and a naturalized citizen of a foreign country, or at all events
- would as a matter of discretion not direct judgment in such

case.
- No authority was cited for such a proposition but Smith
Hunt, 2 0. L. R. 134,4 0. L. R. 653, 1 0. W. R. 598,
which does not support it. T refused to amend as asked. If
there ever has been any difficulty of the kind in the way of
plaintif’s recovery herein, defendant is rather late, after
pleading and coming down to trial, to try to set it up.
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Defendant sought also to escape from his own agreement
by suggesting that it was that of his wife, under- such facts
known to plaintiff as to disentitle him to succeed here. In
this his evidence failed to make out what he seemed to desire
to contend for.

The point chiefly relied upon by the defence was that
plaintiff claimed title through the executors of the will of
his father, and that by the will the title in question was
vested in the executors as trustees, subject to such trusts as
made it impossible for them lawfully to convey the land in
question to plaintiff, as they did by the deed of 20th March,
1888, to plaintiff.

It was insisted that the testator by this will intended that
the trustees should sell, and only after sale divide the pro-
ceeds, and that such division must be postponed so as to
cover a period of time longer than had transpired before this
conveyance was made.

The trust is quite clear, I think.

The trustees were given a discretion to retain the fund in
their own hands “ for an indefinite period,” but permitted to
pay over as and when they saw fit. And they having satisfied
themselves that the time for division had come, I see no
necessity for their going through the form of selling and
realizing before making the division. It is the case of the
beneficiaries in a simple trust being entitled, when the time
for distribution has come, to have the legal estate vested in
them or conveyed as they direct. Here the two beneficiaries
agreed upon the division that was, as to plaintiff’s share,
carried out by the execution of the deed already.mentioned.
When the trustees determined that the time had come for
this division, they had no right to sell against the will of the
beneficiaries, who were entitled to take the estate without
conversion if they saw fit. . . .

It is pointed out that there is a gift over, but this is only
in the event of all the direct beneficiaries dying without issue
before the time for distribution. It cannot affect the matter
now.

I assume that all the facts are admitted that would entitle
the trustees to deal with the estate and divide it, when they
made the conveyance upon which plaintiff’s title rests.

I think plaintiff entitled to the usual judgment for specific
performance, and if there are any further questions as to
the title needing investigation, let the usual reference be
made in respect thereof, but with the declaration that plain-
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tiff is entitled to claim under and by virtue of the convey-
ance of the trustees, if title otherwise good.

Judgment will be for plaintiff with costs.

See Underhill on Trusts, 4th ed., ch. . 2

MacMAaHON, J. DECBEMBER 24TH, 1904.
CHAMBERS.

DOULL v. DOELLE.

Arrest — Judgment against Married Woman — Proprie-
tary Liability—Form of Order—Intent to Quit Ontario,

Motion by defendant to set aside an order under R. S. O.
1897 ch. 80, sec. 1, for the arrest of defendant, against whom
a judgment was recovered by plaintiffs on 11th April, 1899,
which directed that “ plaintiffs recover against defendant (a
married woman) $1,310.51, payable out of her separate estate,
with the costs of this action and motion to be taxed.”

Defendant had paid nothing on account of the judgment,
and since the recovery of the judgment and within the past
year, the defendant’s husband died, so that she was a widow.

W. E. Middleton, for defend{mt.
F. J. Roche, for plaintiffs.

MAacManON, J.—Even had defendant not been a married
woman, plaintif’s claim being in judgment, an order for
arrest should not have been made under sec. 1.

This motion, however, can be disposed of upon the ground
that the judgment being against a married woman and
limited by its terms to payment out of her separate estate,
it is a proprietary liability and not a personal one; and in

* Scott v. Morley, 20 Q. B. D. 120, it was held that since the
passing of the Married Women’s Property Act in 1882 in
England, enabling a married woman to enter into contracts
independently of her husband, for which she would be liahle
in respect of her separate property, a judgment recovered
against her is merely a proprietary judgment, and she can-
not be arrested under the Debtors Act. :

The fact of defendant having become a widow since the
recovery of the judgment does not alter the effect of it so as
to convert it into a personal judgment against her. Anil

. even had the judgment been recovered against her as a

widow on a contract entered into by her during coverture, it
could only be in the form settled by the Conrt of Appeal in

VOL, Iv. 0 W R, NO. 19—382a
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Scott v. Morley, 20 Q. B. D. 120, in an action against a mar-
ried woman, with such verbal alterations as are necessary to
adapt that form to a judgment against a widow: Softlaw v.
Welch, [1899] 2 Q. B. 419.

It is not, in the view I have expressed, essential that I
should discuss the other ground urged. But I may say that
it was not shewn that there was good and probable cause for
believing that defendant was about to quit Ontario with
intent to defraud her creditors. She is keeping a boarding-
house in London, and on her examination as a judgment
debtor she said that her brother, a physician in Pontiac,
Michigan (to whom she had sent $3,000, proceeds of insur-
ance on her husband’s life) had offered her a home, but she
did not state whether she intended to accept his offer or not.

The order for the arrest of defendant must be set aside

with costs.
The sheriff will be protected.

DECEMBER 27TH, 1904.

DIVISIONAL COURT.

SMITH v. NIAGARA, ST. CATHARINES, AND TO-
RONTO R. W. CO.

Railway—Injury to Animal Crossing Track—W ay—Highway
—Negligence — Neglect to Give Warning — Contributory
Negligence—Findings of Judge—Appeal.

Appeal by defendants from judgment of Judge of County
Court of Lincoln in favour of plaintiff for $175 and costs.
A servant of plaintiff was driving plaintiff’s horse and wag-
gon along a narrow way which led across a track of defend-
ants in the village of Merritton. The way was arched over,
and the view on both sides was obstructed by buildings and
other obstacles which hemmed in the way on both sides untit
within a distance of 3 feet 6 inches of the track of defendants.
The waggon was piled high with empty tin cans, and, the
way being uneven, the servant was occupied as he passed
under the archway in holding the cans on his waggon to pre-
vent their falling off. As he emerged from the archway,
travelling at a walk, the horse was struck by an engine of
defendants, in charge of 4 men, which had just shunted some
cars to a lime house near the spot, and was returning at a
rate of 2 to 4 miles an hour past the archway. The horse
was forced against the sides of the archway and injured, and
this action was brought to recover damages for the injuries.

{
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Plaintiff’s servant was not looking out for an engine or
train ; the persons on the engine had whistled and sounded the
bell a short time before the collision, but had not done so for
‘a time which they variously estimated at from a minute and
a half to 4 minutes before the collision. The siding was used
by defendants only two or three times a week. The way was

-used by the public constantly, and a sidewalk was built upon

it. The Judge below found that the way was a public high-
way ; that defendants had been guilty of negligence in not
taking proper precautions; and that plaintiff’s servant had
not been guilty of contributory negligence: and he assessed
the damages at $175.

The appeal was heard by FarLcoNBrIDGE, C.J., STREET,
J., BriTTON, J.

W. H. Blake, K.C., for defendants.
A. W. Marquis, St. Catharines, for plaintiff.

STREET, J.—The evidence scems to establish that the road
or way upon which plaintiff’s servant was driving his horse
at the time of the accident was a “highway” within the
meaning of sec. 3 (g) of the Railway Aect of 1888.

The point at which this highway emerges from the arch-
way and strikes the siding, is so close to the rails, and the
view of the track on each side is so completely obstricted
until the traveller approaching it has almost put his foot on
the nearest rail, that the crossing is an unusually dangerous
one. The question then arises whether defendants took rea-
sonable and proper precautions to guard against agcidents,
considering the dangerous character of the place in question. It
is admitted that the precautions of ringing the engine bell and
blowing the whistle, required by sec. 256 of the Railway Act
of 1888, were not taken; but defendants dispute the appli-
cation of that section to the case of an engine shunting cars in
the railway yard, as this-one was doing. 1 do not think it
is necessary to determine that question here. The cases
seem to have established that, apart from that section and in
cases in which it is not applicable, a duty is cast upon the
defendants to take reasonable precautions at dangerous points
for the avoidance of accidents. Here there seems to have
been an entire absence of any precaution. The engine left
the point at which it had discharged its cars, that point being
from 90 to 100 feet away, and proceeded slowly along and past
the highway in question without giving any warning whatever
of its approach. Tn my opinion there was therefore evidence
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from which the learned Judge in the County Court was justi-
fied in finding that defendants had been guilty of negligence :
Hollinger v. Canadian Pacific R. W. Co., 20 A. R. 244, 251,
252 ; Grand Trunk R. W. Co. v. McKay, 34 S. C. R. 81, 101;
Lake Erie and Detroit River R. W. Co. v. Barclay, 30 8. C. R.
360; Bonnville v. Grand Trunk R. W. Co., 1 O. W. R. 304;
Moyer v. Grand Trunk R. W. Co., 2 O. W. R. 83.

Defendants, however, insist that the action should
have been dismissed wupon the evidence of the ser-
vant in charge of the horse. It is asserted that he
blindly walked into the danger which lay in front
of him without the ordinary precaution of looking
or listening. In determining the weight and effect to be
given to this contention the surrounding circumstances must
be considered. The place was one which was traversed by
an engine only two or three times'a week; the approach to
the track was an ascent and was so uneven that the horse
was driven at a walk, and the driver was engaged in holding
his load on the waggon as he approached the track. Ap-
proaching <o slowly as he did he may well have expected to
receive warning of the approach of an engine, and to have
been able easily to draw up before it reached the crossing. 1
think the question of centributory negligence under these
circumstances was one which could not properly have been
withdrawn from a jury, and that the learned Judge who tried
the case might not unjustly come to the conclusion that the
driver had not been guilty of negligence which contributed
to the accident. :

I cannot therefore see my way to interfering with the
judgment, and in my opinion the appeal should be dismissed
with costs.

Brirron J., gave reasons in writing for the same con-
clusion. :

Farconeringe, C.J., concurred.

Farconeringe, C.J. DECEMBER 28TH, 1904.
CHAMBERS,

WILLIAMSON v. MERRILL.

Discovery — Ezamination of Parhj — Disclosing Names of
Witnesses—>Modified Rule—Relevant Fact.

Appeal by plaintiff and cross-appeal by defendant in
action for libel from order of Master in Chambers refusing

.
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to order defendant to answer certain questions on examination
for discovery, but ordering defendant to answer one question.

A. E. O’Meara, for plaintiff.
G. M. Clark, for defendant.

FarconBriDGE, C.J.—The learned Master seems to me
to have been entirely right except as to one point, viz., as to the
refusal (questions 217 ad fin.) to give the names of the two
men to whom (besides defendant) plaintiff is charged with
having “allowed familiarity.”

The point involved here is extremely fine, impinging
apparently on the general rule against disclosure of the names
of witnesses.

The modified rule is to be gathered from the judgments
of Lord Esher, M.R., and of Bowen, L.J., in Marriott v.
Chamberlain, 17 Q. B. D. 154, at pp. 163, 164, 165, and it is,
that, although one party cannot compel the other to disclose
the names of his witnesses as such, yet, if the name of a
person is a relevant fact in the case, the right that would
otherwise exist as to information with regard to such fact
is not displaced by the assertion that such information in-
volves the disclosure of the name of a witness. And Lord
Esher thought that it did not signify in dealing with these
questions on whom it lies to prove the facts with regard to
which the interrogatory is put.

1 venture to think that the condition of affairs here is
such as to make the above canon entirely applicable.

The other cases along the same line are: Storey v. Lord
George Lennox, 1 Keen 341; Humphries v. Taylor Drug Co.,
39 Ch. D. 693 (a case for infringement of trade mark) ;
Kuhliger v. Bailey, W. N. 1881, p. 165; Dalgleish v. Low-
ther, [1899] 2 Q. B. 590; Attorney-General v. Gaskill, 20
Ch."D. 519. y o

Eade v. Jacobs, 3 Ex. D. 335, is distinguished in Marriott
v. Chamberlain, and is also said by the learned Judge who
decided it (Cotton, I..J.), to have been * somewhat misunder-

~ stood ” (Attorney-General v. Gaskill, at p. 529.)

As to this ground the appeal will be allowed, and the de-
fendant ordered to appear for further examination at his
Own expense. !

Otherwise the order is affirmed. Costs of this appeal
and cross-appeal to be costs in the cause.



DECEMBER 28TH, 1904.
DIVISIONAL COURT.
HAMMOND v. GRAND TRUNK R. W. CO.

Master and Servant—Injury to Third Person by Negli-
gence of Servant— Scope of Employment — Railway —
Watchman.

Action by George Hammond, an infant under the age of
21 years, by Elizabeth Hammond, widow, his next friend, and
the said Elizabeth Hammond, against the Grand Trunk
R. W. Co. and Horace Jarman, to recover damages for an
injury sustained by the infant plaintiff at the hands of the
defendant Jarman under the following circumstances,

The line of the Grand Trunk R. W. Co. crossed Queen
street at the western outskirts of the city of Toronto; and
bars crossing the highway, two or three feet above the level
of the highway, were lowered when a train was approaching,
so as to prevent traffic from proceeding along the highway
crossing until the train had passed, when they were raised.

The defendant Jarman was the watchman employed by
the company at the crossing. and his duty was to:raise and
lower the bars by means of a lever at the watchman’s house
or shelter close to the crossing. At the point in question the
railway tracks ran east and west, and the watchman’s lever
was on the north side of the track. On 16th July, 1903, the
infant plaintiff, who was then about 16 years of age, with
two other boys, was coming along Queen street from the
south, and found the bars down and a train approaching;
they all leaned on the gate and watched the train pass, and
as they followed it with their eyes they felt the jar of the
bars caused by the effort of the defendant Jarman, the watch-
man, to raise them. They did not immediately remove their
weight from them, and Jarman picked up a cinder and threw
it towards them and struck the infant plaintiff in the eye,
putting it out.

The action was tried before ANGLIN, J., with a jury, and
resulted in a verdict for the infant plaintiff for $800 against
both defendants.

The action was dismissed so far as the claim of Elizabeth
Hammond was concerned. ;

The defendant company appealed from the judgment, and
moved in the alternative for a new trial, upon objections taken
during the trial and to the charge of the learned Judge, that
there was no evidence of liability on the part of the railway
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co.mpany, the act done by the defendant Jarman being out-
side the scope of his employment and not authorized by them.
W. R. Riddell, K.C., for defendants the Grand Trunk R.
W. Co.
R. C. Clute, K.C., and E. G. Morris, for plaintiffs.

The judgment of the Court (FarconNsrince, C.J.,
STREET, J., BRITTON, J.), was delivered by

STREET, J . —Defendant Jarman was employed by defend-
ants the Grand Trunk R. W. Co. to lower the bars across the
highway as a train was approaching, and to raise them as
soon as it had passed. This duty carried with it that of
warning persons who were obstructing the raising or lowering
of the bars, and thereby preventing him from using them
for the purpose for which they were required. The infant
plaintiff was obstructing the raising of the bars, and de-
fendant Jarman threw a cinder at him, or in his direction,
and put out his eye. This was an act for which the defend-
ant company might or might not be answerable. If the
acts were done out of mere malice and ill-temper and to punish

_the boy, the company would not be answerable; but if it were
done for the purpose of warning him to get off the bars so
that they might be raised, then it is clear that they would be
answerable, although the act done was a tort: Bayley v.
Manchester R. W.Co, L. R.7C.P. 415; Seymour v. Green-
wood, 6 H. & N. 359; Dyer v. Munday, [1895] 1 Q. B. 742,
Richards v. West Middlesex, 15 Q. B. D. 660; Coll v. To-
ronto R. W. Co., 25 A. R. 55.

This distinction was clearly put before the jury by my
brother Anglin in his charge. He said to them: “ Now what
was the object with which Jarman threw that cinder? If he
threw it in a moment of irritation—annoyed at the boys being
on the gate—not for the purpose of getting them away so that
he could open the gate, but simply to gratify some spiteful
feeling of his own against the boys, then it was not an act
done in the course of his employment, and the railway com-
pany would not be responsible for it. If, on the other hand,

- his object was not to hit the boy. but to attract his attention
and get him away from the gates so that they could be opened,
you all probably come to the conclusion that he did it in the
course of his employment—the opening of the gate—and if
you reach that conclusion, then that makes the employers

liable for the act which the servant did.”

Upon this charge the jury found for plaintiff, and they
must be taken to have found, as they might properly do upon
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the evidence, that the act done by Jarman was done in the
course of his employment.

In my opinion, the charge and judgment were right, and
the present motion should be dismissed with costs.

CARTWRIGHT, MASTER. DECEMBER 29TH, 1904.

CHAMBERS.
GLOSTER v., TORONTO ELECTRIC LIGHT CO.

Pleading—~Statement of Clatm—Personal I njuries by Electric
Wires—Subsequent Removal of Wires—Admissibility of
Evidence.

This action was brought to recover damages for injuries
to a boy by touching the wires of defendant company on Glen
road bridge. Tt was alleged that the wires were not properly
guarded, and that they were in a dangerous position, which
lured unsuspecting children to their certain injury and
possible death.

The 9th paragraph of the statement of claim concluded
with these words: ¢ After the injury to the plaintiff, the
defendants insulated the said wires and removed them fur-
ther away from the said bridge to prevent a recurrence of -
injury to other members of the public such as the plaintiff
sustained.”

The defendants moved to strike out .this as being con-
trary to the Rules.

R. H. Greer, for defendants.
W. N. Ferguson, for plaintiff.

Tur MasTeER.—I think the motion must succeed, on two
grounds: :

1st. Because the case of Cole v. Canadian Pacific R. W.
Co.. 19 P. R. 104, seems exactly in point.

?nd. Because, even if evidence of the facts pleaded is
admissible at the trial, it is only evidence. Tt cannot pos-
sibly be one of the material facts which the plaintiff must
prove in order to succeed at the trial. Being only evidence
at the most, it should not be pleaded. This question is well
illustrated by the case of Blake v. The “ Albion,” 35 L. T.
269, where allegations of fact were struck out of the state-
ment of claim, though evidence of them was allowed to be
given at the trial. This appears from the report of the same
case on motion after the trial, in 4 C. P. D. 94.

Mr. Ferguson contended that such facts could be proved
at the trial, and might be pleaded. He relied on Atchison .

e e o
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B v. McKee, 15 Pac. Rep. at p. 490. This case only gives the
e law of Kansas, and is in direct confiict with the case of Nalley
v. Hartford Carpet Co., 51 Conn. 524, a judgment which
will well repay perusal.
- - He cited with more confidence Willey v. Boston Electric
Light Co., 168 Mass. 40. At first sight this seems in point.
But on examination it does mot support his position. It
decided that, as what was done after the accident would, if
done before, have prevented the death of the night patrol-
man, this could be used at the trial to shew that leaving the
wires in the first condition was “a defect in the condition
of the machinery ” within the meaning of the Massachusetts
statute. The weight of evidence of this fact would consist
not in its having been done after the accident, but in its not
having been done before. Even then, it would still only be evi-
dence, and even under Millington v. Loring, 6 Q. B. D. 190,
I do not think that it could properly be pleaded. It is only
evidence of actionable negligence. It is the negligence which
‘ is the cause of the accident as alleged, and it is that which
i = plaintiff must prove.

The motion is allowed with costs to defendants in any
event.

1 TEETZEL, J. DECEMBER 29TH, 1904,
CHAMBERS.

.RE HARKNESS.

Insurance—Life—Certificate of Benefit Socéety—l)ispnsilion
of Proceeds by Will—Identification of Certificate— Residu-
ary Estate— Including.”

= ‘ Motion by executor under Rule 938 for order determin-

g ing a question arising under the will of Adam Harkness as
to the disposition of life insurance moneys.

The testator was the holder of a policy of insurance

g : issued by the Ancient Order of United Workmen, payable to
“his order or heirs.”

After devising certain real estate, the will contained the
following clause: “(2) I give the residue of my property,
f oo including life insurance, to my wife Harriet Elizabeth, and
i to my two youngest children, Adam Weir and Andrew Ed-
| Sy
|
K

mund, share and share alike, it being understood that my

wife accepts this in lieu of dower,” ete. :
Excluding .the insurance money, the estate was not suffi-

cient to pay the testator’s debts, and the question was whether
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the insurance méney was available for creditors or went to
the widow and two ehildren.

A. R. Clute, for executor.

A. H. Marsh, K.C., for widow.
F. W. Harcourt, for infants.

A. C. McMaster, for creditors.

TeerzEL, J—The answer to the question depends en-
tirely upon whether the will sufficiently identifies the policy,
within the meaning of the Ontario Insurance Act.

Upon this point, the case is, in my opinion, governed by
Re Cheesborough, 30 0. R. 639. . . .

I think the language of this will, “the residue of my
property, including life insurance,” although not using the
words “ policy ” or “ certificate,”” makes it as certain and clear
as in the Cheeshorough case what policies or certificates of
insurance are meant, namely, any and every policy securing
insurance on testator’s life in respect to which he had a dis--
posing or an appointing power.

It was argued by Mr. McMaster that the effect of the -
language used, particularly the word “including,” was to
make the life insurance a part of the residuary estate, and
therefore liable for debts to the exclusion of the beneficiaries
named. I think, however, in this connection the word
“including ” does not mean to declare that the life insurance
is a part of his residuary estate, but that it is given in addi-
tion to residuary estate.

Jarman on Wills, 5th ed., p. 1090, defining the meaning
of the words “namely” and “including,” says: “ Namely
imports interpretation, that is, indicates what is included
in the previous term; but ‘including’ imports addition, that
is, indicates something not included ;” and the same defini-
tion is given in Stroud’s Judicial Dictionary under title
“namely.” See also Re Duncombe, 3 O. I.. R. 510, 1 0. W.
R. 153.

Not being able to distinguish this case from the Chees-
borough case, the order I make must be that the widow and
children are entitled to the insurance moneys to the exclu-
sion of the creditors.

The costs of the creditors out of the general estate; the
costs of other parties out of the insurance fund.
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ANGLIN, J. At DECEMBER 30TH, 1904.
WEEKLY COURT.
Re WAKEFIELD MICA CO.
Company—W inding-up—Contributories — Subscriptions for
Shares—Payment—Transfer of Property—Defective Or-
ganazation of Company.

The Wakefield Mica Company, incorporated under the
Ontario Companies Act, was being wound up in the office
of the local Master at Ottawa. He reported that J. S. King
and C. A. Johnson sr. were holders of stock in the company
to the extent of $15,000, which, excepting credit given by
way of set-off for $2,515.14, the value of certain chattel
property, remained unpaid, and in respect of such stock he
placed them upon the list of contributories for $12,484.86.
The Master found C. E. D. Chubbuck and K. B. Holland
to be holders of $25,000 of stock, which, he held, they ac-
quired as fully paid up, in consideration of a transfer to the
company of some mica properties.

King and Johnson appealed from the finding that they
were contributories; the liquidator appealed from the finding
that Chubbuck and Holland were not contributories; and
the liquidator also moved for leave to appeal from the finding
that King and Johnson were entitled to the set-off of
$2,515.14, allowed them by the Master.

W. N. Tilley, for King and Johnson.
T. A. Beament, Ottawa, for the liquidator.
H. A. Burbidge, Ottawa, for Chubbuck.

ANGLIN, J.—Chubbuck and Holland owned certain mica
properties. Johnson, Willats, & Co. owned a stock of mica,
some mining machinery, and some agencies. Of the latter
firm of C. A. Johnson jr., H. M. Johnson, and one Willats
weére members, and J. S. King and C. A. Johnson sr. large
creditors. A preliminary arrangement was come to between
Chubbuck and Holland and Johnson, Willats, & Co., for the
formation of a joint stock company to take over their respec-
tive properties and businesses. There can be no doubt that
it was the design of Johnson, Willats, & Co., immediately upon
the formation of the projected company, to transfer what-
ever stock they should acquire to J. S. King and C. A. John-
son sr., in satisfaction of their claim as creditors of Johnson,
Willats, & Co. On 30th May, 1903, a formal instrument
was executed between Chubbuck and Holland, of the one part,
and King and Johnson, of the other, in which (the latter
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assuming to deal as owners with the Johnson, Willats, & Co.
property) the parties agree that a company shall be formed
with a capital stock of 500 shares of $100 each, of which,
upon incorporation, Chubbuck and Holland shall receive
250 shares in payment of their properties to be turned in
to the company, and King and Johnson sr., 150 shares, in
payment for the property of Willats, Johnson & Co., which
they, treating it as their own, likewise undertake to turn in.
This agreement was executed by C. E. D. Chubbuck, K. B.
Holland, J. 8. King, and C. A. Johnson sr. Why J. S. King
and C. A. Johnson sr.—instead of Johnson, Willats, & Co.—
became parties to this instrument, is not very clear, unless
it was because of the understanding that they should ulti-
mately become the holders of Johnson, Willats, & Co.’s in-
terest in the new company. In his evidence before the
Master, Charles A. Johnson sr. says, at one time, that he
and King were acting as agents for Johnson, Willats, & Co.,
and, at another, that Johnson, Willats, & Co., in the incor-
poration, represented himself and King. The Master, in
giving reasons for placing J. S. King and C. A. Johnson
sr. on the list of contributories, states that H. M. Johnson,
C. A. Johnson jr., and one Kennedy (a book-keeper with
Johnson, Willats, & Co.) “in signing the memorandum for
incorporation for 150 shares, as subscribers, and in pro-
curing the issue to themselves of stock certificates pursuant
to their subscriptions, acted merely as the nominees or agents
of the proposed contributories” (King and Johnson sr.)
J.'S. King and C. A. Johnson sr. were not petitioners for
the incorporation of the Wakefield Mica Company, Limited ;
they did not sign the memorandum of agreement for incor-
poration; nor are they named, as incorporators or share-
holders, in the letters patent, which bear date 22nd June,
1903. The 150 shares, in respect of which it is now sought
to make them contributories, were subscribed for by H. M.
Kennedy (one share), H. M. Johnson (one share), and C.
A. Johnson jr. (148 shares).

The minute book shews that the Wakefield Mica Company
was never validly organized. The provisional directors’
meeting, the only shareholders’ meeting and the only direc-
tors’ meeting recorded, appear to have been held on 13th
June, 1903. At this time there was no company in exist-
ence. Moreover, it was stated at the bar, and not disputed,
that all these meetings were held in the Province of Quebec.
No other meeting of directors or shareholders was ever held.
It follows that all subsequent proceedings, taken upon the
assumption that the company had been validly organized on
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- 13th June, 1903, are absolutely void. There was no presi-
- dent, no secretary, no permanent board of directors; the issue
~ of stock certificates and their subsequent transfers, througn
- supposed officers of the company, to Messrs. King, Johnson
~ sr., and others, were all alike unauthorized—and mere nulli-
- ties. The Wakefield Mica Company, Limited, stands to-day
with its provisional directors still in office and the origi

- subscribers to the memorandum of agreement of the com-
pany, the petitioners for incorporation, Messrs. (% E. D.
~ Chubbuck, K. B. Holland, H. M. Johnson, T. R. Kennedy,

and C. A. Johnson jr., as s only shareholders.

Whatever may have been the relation borne by Messrs.
H. M. Johnson, T. R. Kennedy, and C. A. Johnson jr. to
E Messrs. J. S: King and C. A. Johnson sr., whatever may
have been the understanding between them in regard to the

shares to be subscribed for and acquired by the three former
gentlemen, though they may be trustees for and mere nomi-
- mees of King and Johnson sr., they, and they alone, are
- holders of the 150 shares in question: Re London Speaker
Co., 16 A. R. 508-517; Re Haggert Bros. Co., 19 A. R. 582.

- Section 10, sub-sec. 4, of the Ontario Companies Act pro-
~ vides that “each petitioner (for incorporation) shall be the
“bona fide holder in his own right of the share or shares for
which he has subscribed in the memorandum of agreement.”
It may be that Messrs. H. M. Johnson, Kennedy, and C. A.
- Johnson jr. were obliged to hold their stock subject to the
- order and disposition of Messrs. J. S. King and C. A. John-

1903, Messrs. Chubbuck and Holland have some rights
;fainst J. 8. King and C. A. Johnson sr.; the Wakefield
Mica Company, Limited, had no rights whatever against
~them which its liquidator can ask the Court to enforce. They
- are not and never have been shareholders, and are therefore
~mot liable to be placed on the list of contributories. Their
- appeal must be allowed.
- It follows that the appeal of the liquidator as to the set-
off allowed in favour of Messrs. J. S. King and C. A. John-
~ son sr., of $2,515.14, must succeed. I find it difficult to
- understand how the Master, treating these gentlemen as con-
- tributories in respect of unpaid stock, allowed them a sot-off
_ for the value of property transferred to the company, not by
~ them, but by Johnson, Willats, & Co. Their only claim that
- this property should be deemed to have been taken by. the
company in payment or on account of liability for stock,
- seems to have rested on the agreement of 30th May, which,
- because made before the incorporation, the Master held not

son sr.; it may be that upon the agreement of 30th May, -
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binding on and ineapable of confirmation by the company.
As creditors they would have no right of set-off. The liqui-
dator wul have the leave to appeal, therefore, which he seeks,
and this appeal will be allowed.

Messrs. €hubbuek and Holland signed the memorandum
of incorporation—C. E. Chubbuek for -$23,000 and K. B.
Holland for $2,000—and they are named in the letters patent
as incorporators. The letters patent state “the acquisition
of the business now being carried on by the said Charles
Edwin Dixon Chubbuck and the said Kenneth Blackmore
Holland under the firm name of the Wakefield Mica Com-
pany,” to be an object of the incorporation. The evidence
clearly establishes that by notarial instrument, dated 13th
October, 1903, C. E. D. Chubbuck transferred to the com-
pany, in consideration of $25,000, the mica property in which
he and Mr. Holland were interested. That this property
was conveyed by Mr. Chubbuck in payment for the shares
for which he and Mr. Holland had subscribed, and was so
accepted by the company’s pseudo directors, is abundantly
clear.

The company would never have acquired it unless taken
in payment for the 250 shares in question. The liquidator
has, with the sanction of the Court, sold it in the course
of these proceedings. It would be most inequitable under
such circumstances to deny to the vendors the benefit of what
undoubtedly was the real consideration for their transfer to
the company. Rescission of this transfer is now out of the
question: Re Hess Manufacturing Co., 23 S. C. R. 644, 665.
The very charter of the company provides for the acquisi-
tion of the property transferred. In such circumstances, I
should regret to find myself, by stress of authority, obliged
to become instrumental in imposing upon Messrs. Chubbuck
and Holland a liability to which the learned Master has
declared them not subject. Having found no authority pre-

cluding my so doing, I shall dismiss this appeal.

In view of the result of these appeals and the apparent
uncertainty and confusion as to the rights and positions of
their respective clients which prevailed amongst the solicitors
for the several parties in the Master’s office, the interests of
justice will probably be best served by an order that there
shall be no costs of the proceedings taken in the Master’s
office to place Messrs. J. S. King, C. A. Johnson, sr., C. E.
D. Chubbuck, and K. B. Holland, upon the list of contribu-
tories, or of these appeals.
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FarconsripGe, C.J. DEcEMBER 30TH, 1904.
TRIAL.

LANE v. GEORGE.

Easement—Right of Way—Reconveyance—I ndemnity—Party
Wall—Prescription—Chimney.

Action to set aside a conveyance of a right of way made
by plaintiff to defendants in exchange for another right of
way, and for a declaration and injunction in respect of an
easement claimed by defendants.

J. Shilton, for plaintiff.
G. H. Watson, K.C., and T, A. Gibson, for defendants.

FaLconNBRIDGE, C.J.—The only question as to the right
of way was whether plaintiff had the right to demand a cer-
tain covenant of indemnity in the reconveyance. It seems
to me that all she was reasonably entitled to was the rescis-
sion of the agreement which she complained of, and relegation
to her original position.

It now appears that the right of way actually used by
plaintiff and her predecessors for nearly 30 years, with the
assent of defendants and their predecessors, is not the same
as the right of way as originally described and as described
in the conveyance by plaintiff to defendant and in the draft
reconveyance. Plaintiff says she wants the right of way as
it was when she bought the property. Defendants have no
objection to a declaration substituting the right of way as
used for that originally described. This plaintiff may have

if she choose; but, subject to this, her action on this branch
fails. GRS

The second branch of the case is as to the chimney. Ac-
cording to the evidence of William Prowse, the kitchens and
sheds were built in the spring of 1874, and the houses 3 or 4
years later; the party wall is as originally constructed, and
there always was a hole in it from the south kitchen ; there
was continuous user of the hole from the south house up to
1886. Sykes proves that the hole, existed when he bought
the south house in 1887, and right along; he purchased the
north house in July, 1889, and owned both until April, 1892,

The law applicable to such a state of facts appears to
have been particularly defined in the United States, and it
is summarized in the Am. & Eng. Encye. of Law, 2nd ed.,

“wol. 22, p. 247: “The use of a party wall to maintain

chimney flues is a lawful use, especially where such is the
customary method of construction. Both parties are entitled
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to use the flue when it is built in the middle of the wall,
though the lower part of it is wholly in that part of the wall,
which is on the land of one owner.” See Fidelity Lodge v.
Bond, 147 Ind. 437 ; Ingals v. Plamondon, 75 Ill. 118; Weill
v. Baker, 39 L. R. A. 1102.

Action dismissed with costs. .

DEceMBER 30TH, 1904,
DIVISIONAL COURT.

BEEMER v. BEEMER.

Malicious Prosecution—Proof of Favourable Termination of
Prosecution— Informal Abandonment — Reasonable and
Probable Cause—"Findings of Jury—Costs.

Appeal by defendants from judgment of MErREDITH,
C.J., in favour of plaintiff, upon the findings of a jury, for
$1 damages in an action for malicious prosecution. The
plaintiff was a married woman, the defendant Lydia Beemer
was plaintif’s mother-in-law, and defendant Hannah
Beemer, her sister-in-law. The defendant Hannah laid an
information before the police magistrate for the town of
Woodstock charging plaintiff with setting fire to the house
of defendant Liydia Beemer, and plaintiff was arrested and
admitted to bail. The information was not further pro-
ceeded upon, but there was no formal dismissal of the charge.

The appeal was heard by Boyp, C., MerepitH, J.,
MAGEE, J.

O Bohnan KO Tor defepdsnit
L. ¥ Hoyd, K€ Mos PMinkill

Boyp, C.—Information laid by Hannah Beemer against
plaintiff for unlawfully setting fire to dwelling-house on 18th
September, 1902, and warrant of same date to arrest issued.
. Under this plaintiff was arrested and brought before the
police magistrate (since dead), and was let out on bail. That
was on Saturday, and she says she was to return on Monday
before the magistrate, but did not do so, and heard no more
of the matter.

Tisdale, the high constlable of Oxford, who arrested
plaintiff, says the case did not come on for trial, but he does
not know why. He served 11 summonses for the Crown
preparatory to the hearing. Being asked if the 113f0nnatlon
was withdrawn, the question is objected to and is mot amn-
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swered by him. His fees were paid by Mr. Ball, and the
money apparently came from one of the defendants.

Zeats, chief constable at Woodstock, handed the police
magistrate’s warrant to Tisdale to be executed in the country ;
he says the bail was granted on Saturday, and the subpeenas
to witnesses were set for the following Tuesday. He says
the hearing did not come on upon Tuesday, and he says he
thinks he got instructions from the police magistrate—but
being interrupted does not complete his answer, which had
reference to withdrawal of the proceedings.

Mr. Ball, of counsel for the defendants, says with refer-
ence to the payment of the fees by the defendant Lydia
Beemer: “She simply came and paid the money to with-
draw the proceedings. Surely that would not bind her for
what took place previously.”

When a nonsuit was moved because it was not proved
that the prosecution had terminated, the Chief Justice said:
“1t is ot a court at all before the police magistrate; it iz a
preliminary inquiry. . . . Must I not take notice of the
fact that there could not have been an enlargement of the 8
days, and that the prosecution must have come to an end in
that way? There was here no enlargement after the Tues-
day.””" He thinks that there is evidence because it did not go
on then, and concludes that he will reserve the question and
not dispose of it then.

Defendant Lydia Beemer in cross-examination says “she
paid money to Mr. Ball for Tisdale, but as for settling it she
did not settle it because she had nothing to do with it” (i.e.,
laying the information). She is asked, “How did the pro-
ceedings come to be withdrawn ?” A. “I told you I went up
a while after and Mr. Ball told me I had better pay Mr. Tis-
dale’s expenses, and I said I did not have anything to do with
it, although if he thought it right I would.” Upon re-
examination she is asked by her own counsel: “ Why did you
£0 and pay the costs and withdraw the proceedings ?” A, “1
cannot mind that.”

The other defendant is asked: © Why did you not go to
Court and prosecute ?” A. “I did not have to go to Court.”
Q. “Well, how was it stopped ?” A. “I do not know how it
was stopped.” Q. “Tell me, what stopped the proceedings ?”
A. “Mr. Zeats ought to know better than I do.”

The Chief Justice treats it in charging the jury as proved
that the defendant Lydia Beemer paid the costs of the pro-
secution, and at Mr. Ball’s request, and says also tRat  the
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prosecution did not go on apparently, and he puts the
hypothesis that defendants were advised by Mr. Ball that
it would not be wise to go on with the prosecution and to
pay the costs at this stage in order “that the prosecution
might be put an end to. . . . The parties have not told
what became of the prosecution, and therefore you have to
get from the facts as well as you can how that was.”

It is said that a prosecution may be regarded as termi-
nated when it has been disposed of in such a manner that it
cannot be revived, so that the prosecutor, if he intends to
proceed further, must institute proceedings de novo: Am. &
Eng. Encyc. of Law, 2nd ed., vol. 19, p. 681.

In this case I think the evidence suffices to shew—and is
eked out by the questions of counsel for defendants—that the
summons was not prosecuted by defendants before the magis-
trate, but that the costs were paid and the matter was allowed
to drop. No written termination of the proceedings is needed
in such a preliminary investigation, and the death of the
magistrate precluded his being called. Enough was shewn
here, under the authority of Reid v. Maybee, 31 C. P. 392,
to justify the jury and the Court in assuming that the pro-
secution had terminated favourably to the accused before the
action was brought on 9th January, 1903 : see Criminal Code,
sees. 567, 580, 586 ; Stevens on Indictments, p. 73.

In other respects upon the points argued I agree with the
conclusion of my brother Meredith that the case could not
properly have been withdrawn from the jury, and their find-
ing should not be set aside. Finding that there is proof ot a
favourable termination of the prosecution, as alleged, I
think that altogether the judgment should be affirmed with
costs.

These costs, I think, should be on the lower scale and no
set-off.

MAGEE, J., gave reasons in writing for the same conclu-
sion. :

MerEDITH, J—The trial Judge could not rightly have
withdrawn from the jury the question whether defendants
really believed plaintiff to have been guilty of the crime with
which she was charged, the whole course of unfortunate
antagonism and quarrelling between the parties, left that to
some extent an open question; and so the jury were very -
properly told that it was for them to find whether the charge .
was made in good faith, and that if they found that it was
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then they must find for defendants, for in that case there

- would be reasonable and probable cause.

There was also some evidence, which could not be dealt
with except by the jury, from which it might be found that
the elder defendant had joined with the younger in the pro-
secution, in not only the testimony of the witness Zeats and
the admission of counsel for defendants, but also in the
antagonistic attitude and conduct of the parties, the one
towards the other, the defendants together on the one side,
and plaintiff and her husband on the other.

But I am unable to find any reasonable evidence of the
determination of the criminal prosecution in plaintiff’s
favour.,

I would allow the motion and dismiss the action, on this
ground, with costs.

DEecEMBER 30TH, 1904.

DIVISIONAL COURT.
VALIQUETTE v. FRASER.

Negligence—Injury to Person—Falling of Wall of Building—
Eaceptional Storm— Defective Construction— K nowledge
of Owner—Employment of Competent Superintendent and
Builder. :

Appeal by plaintiff from judgment of TEETZEL, J., ante
60, dimissing the action.

Action under the Fatal Tnjuries Act by the widow and
administratrix of one J. S. Valiquette, a boiler maker, who,
while working for a contractor at a mill in course of erection
for defendants, was killed by the falling of a wall of the
building in which he was working. The aceident took place
in the Province of Quebee. Tt was admitted by counsel at
the trial that the law of that Province was to be treated as
identical with that of Ontario so far as the rights of the
parties were concerned, except that there was no Employers’
Liability Act in Quebee. The law to be applied was, there-
fore, the law of Ontario without the Workmen’s Compensa-
tion Act.

The fall of the wall was caused by a severe storm of wind
on 7th August, 1903. The action was brought against the
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Frasers, who were the owners of the building, and against
one Garrock, the contractor for the brick work.

J. Lorn McDougall, Ottawa, for plaintiff.
A. B. Aylesworth, K.C., for defendants.

The judgment of the Court (FALCONBRIDGE, C.J.;
STREET, J., BrITTON, J.), Was delivered by

STREET, J.—. . . A very careful perusal of the evi-
dence has led me to the conclusion that the collapse of the
building was probably caused by the fact that the storm came
upon it in its unfinished state. The wind—a very violent
one—rushed into the building through the openings left for
doors, and lifted the roof ; and the wall, having no support
at the top, was forced over by the pressure of the wind. The
evidence of Proper (the superintendent of the building work)
gives reasons for not having doors fitted at the openings ;
the openings were heing used for bringing in large pieces of
machinery in connection with the construction of the boiler.
I think his explanation affords a sufficient reason for not
having these openings closed by doors at the time; and T do
not think that it was incumbent upon him to incur the in-
convenience of temporarily closing them with planks. because -
it was within the possibilities that such a storm might over-
take them. The question is, whether it was his duty, as a
reasonably prudent man, to have kept these openings blocked
up with planks, at all times when they were not in actual
use by the construction boiler makers at work there, lest an
unusually severe storm should suddenly obtain entrance ang
force off a roof weighing 18 tons. I think plaintiff has faileq
to shew any actionable negligence on the part of defendants

in this or in any other respect: Pearson v. Cox, 2 C. P. D.
369. v

The highest ground upon which plaintiff can put the
liability of defendants Fraser & Co is that deceased was law-
fully upon premises owned and occupied by them, and that
they owed a duty to him to see that due care had been exer-
cised in the construction and maintenance of the building in
which he was lawfully at work: Indermaur v. Dames, I.. R.
2 C. P. 311; Marney v. Scott, [1899] 1 Q. B. 986,

Defendants Fraser & Co. were not insurers of the safety
of the workmen employed at the building, nor bound by an
implied guarantee to them that it was absolutely safe. Guap
antees which are implied are not to be extended beyond those

Al
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implications which are reasonable in the circumstances. It
would be an unreasonable implication that a land owner put-
ting up a building upon his land, who has let the contract for
it, according to a plan prepared by a reputable and experi-
enced architect, to a reputable and experienced contractor. is
bound to acquire the technical knowledge necessary to enable
him to pronounce upon and approve or reject the plans of the
architect and the work of the contractor, upon pain of being
held guilty of negligence. Tt would be unreasonable because
it is entirely contrary to the established usage and practice
for an owner to attempt to acquire the complete professional
knowledge of the principles of-architecture and construction
which would be necessary to enable him to deal with the sub-
ject. before he could venture to put up a building for his
own use. The universal practice is for the owner to employ
persons whose professional training is supposed to fit them
for the purpose; and when due care has been taken in the
selection of persons to draw or approve of proper plans and
40 do the work without interference or stint, the duty of the
owner in general has been performed, unless special circum-
stances, not appearing here, impose upon him higher obliga-
tions: Black v. Ontario Wheel Co., 19 0. R. 578; Searle v.
Taverick, L. R. 9 Q. B. 122. Cf. Francis V. Cockrell, L. R.
5 Q. B. 501, 508.

Even, therefore, upon the assumption that the construe-
tion of the walks did not afford the margin of safety required
by the rules upon which such buildings should be erected,
or that the manner in which the roof was attached to the walls
might have been improved upon, those were matters upon
which experienced architects and practical builders are not
in accord, and the owner cannot, consistently with the prin-
ciples upon which liability is founded, be held answerable.
They are matters of strictly technical knowledge, and he 1s
obliged to rely upon persons whose business it is to possess
it. 1f the alleged defect were one not requiring that know-
ledge, but patent to any ordinary person, guch as an open
trap door, or an unfenced opening in his building, different
considerations would be properly applied. This is, in effect,
the rule laid down in Indermaur v. Dames, L. R 10.P. 274,
L. R. 2 C. P. 311, viz., that a person lawfully on the premises
on business, and not as a mere licensee, is entitled to expect
that the occupier shall use reasonable care to prevent damage
from unusual danger which he knows or ought to know.

I/ﬁnd,nothing in the cases decided since Indermaur v.
Dames extending the rule ‘there laid down, although the
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language used in some of them must be limited by the faets
with regard to which it is used. .The cases are well grouped,
and a comparison is invited by the grouping, in vol. 19 of
Ruling Cases, pp. 4 et seq. and 60 et seq. The rule in Inder-
maur v. Dames is, of course, not applicable to all circum-
stances, and the liability of an owner or.occupier may be
much extended, where, for instance, a duty to the public,
statutory or otherwise, is involved, as in Tarry v. Ashton, 1
Q. B. D. 314, and Button v. Great Western R. W. Co., L. R.
7 Ex. 130, or where, for a valuable consideration, something
is supplied by defendant to be used by plaintiff for a par-
ticular purpose, as was the case in Francis v. Cockrell, L. R.
5 Q. B. 501—see p. 508, where the rule is formulated. =

Appeal dismissed with costs.

1
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See Costs, 2—Dismissa1 of Action,
APPEAL TO JUDGE IN COURT.
See Evidence—Mortgage, 2.

APPEAL TO SUPREME COURT OF

4 CANADA.

i. Extension of time for allowance of
security—Necessary leave to appeal
not granted—Powers of Judge of

Appeal : Tabb v. Grand Trunk R. W.
Co, 116, 135; 8 0. L. R. 281, 514.

o, Teave to appeal after time expired—
Special circumstances — Refusal by
Judge—Appeal to full Court: Ham-
ilton v. Mutual Reserve Life Ins. Co,,
200, 416.

See Stay of Proceedings, 2.
APPEARANCE.
See Costs, 6.
APPORTIONMENT.
See Master and Servant, 2.

APPROPRIATION,

See Contract, 5.
ARBITRATION AND AWARD.

Municipal corporation — Agreement
with electric company — Krection of
- poles and wires in streets—Use by
another company — Authorization —
Resolution of council — By-law, —

Compensation— Action — Reference
—Motion to set aside award—Mis-
conduct of arbitrators — Cl b
—Decision on questions of law : -
of Ottawa v. Ottawa Electric Co.,

o=
o,

2. Patent Act of Canada—Appoind
of arbitrators—Deputy commissioner
of patents — Review — Injunectie
Powers of Court—Defendants
ing service: Faller v. Aylen :
0. 1. R.70. gl

3. Validity of submission. — Pow i
churchwardens — Agreement b .. %
.rector—Arrears of stipend—Interest
—Moneys expended by rector on pe- 5
pairs: Re é{irkb_v and Churchwar-
dens of All Saints, Collingwood it
8/0. L. R. 385 2 » S

See Municipal Corporations, 5 7 -.*';,
Schools, 1, 3, 4 gies . o

ARREST.

Judgment against married Woman—mﬂf
prietary liability — Form of order —
Intent to quit Ontario: Doull .

Doelle, 525. kYo

See Criminal Law, 1—Malicious yn.;_
cution. &N 5

ASSAULT.

Constable—Directions of clerk of
. — Municipal corporation — ('
market place—Acting virtute officii—
Malice — Reasonable and probable
cause—Orders of superior — ]
tion of statute—Ixcess of
Moriarity v. Harris, 4; 8 O.L.R.
h )

ASSESSMENT AND TAXES. A
See Municipal Corporations, 4, O,
Nchools, 2. o

ASSIGNMENT,

See Bankruptey and Insolveney
tract, 1-—County Courts, 2 —
Lands—Mortgage, 4—Paten E&
vention—Res Judicata, 2




AUDIT.
ArFl‘_incipal and Surety—Stay ‘of Pro-
ceedings, 1.

AWARD.
Arbitration and Award,
: BAILIFF,

~ BALLOTS.
See Parliamentary Elections, 3.

Assignment for creditors- ~Mortgage by

~insolvent—Preference — Purchase by

ee—Action to set aside mort-

gage—Status of assignee—Statutory

~_ presumption — Nonsuit — New trial:
v. McKay, 274. :

- 2. Goods in possession of insolvent —
% t with owner — Option of
rehase—Sale or agency for sale—

S'i'lll of Sale Act: Langley v. Kah-

- Nee Banks and Banking — Fraudulent
Conveyance—Stay of Proceedings, 1.

BANKS AND BANKING.

Tnsolvency of bank—Winding-up—CQlaim
- on_ promissory note maturing after
order — Set-off — Deposit in bank to
~eredit of indorser — Note made by
- treasurer and indorsed by reeve of
municipality for municipal purposes
~= Personal liability — Rectification 3
- Kent v, Munroe, 468. *
Bills of Exchange and Promissory
Notes—Discovery, 2—Judgment, 4.

i BASTARD.

Sde Division Courts, 2,

: BENEFIT SOCIETY,
See Insurance, 3-6.

~ * BILLS OF EXCHANGE AND PRO.
¥ MISSORY NOTES.

1. Holder for value—Notice—RExecutor :
e ~Evans v. Rolls, 125,

mepl consideration — Hestraint on
-f" marriage—Public policy : Crowder v,
~ Sullivan, 397.

e

AUDIT—CEMETERY.

6

3. Indorser—Procurement by fraud—Dis-
count—Notice to agent of holder——
Notice to bank—l’roperty in notes
not passing — Conflict of evidence :
Merchants Bank v. Grimshaw, 179.

4. Joint obligation — Statute of Limita-

tions — Payments by one maker —

Agency—Evidence of:

: Harris
v. Greenwood, 140,

5. Payment—Collateral security — Mort-

gage of lease—Receipt of rents by
creditor — Charging creditor with
rents not collected: Barton v, Gil-

>

See Banks and Banking—(‘.ompany. S5—
Judgment, 4.

BILLS OF SALE AND CHATTEL
MORTGAGES,

See Bankruptcy and Insolvency, 2—Sale
of Goods, 8, 9,

: BOND,
See Indemnity—Railway, 10,

BONUS.

See Municipal Corporations, 4.

BRIDGE,

See Railway, 1, 2,

BROKER.

Purchase of shares for customer on mar-
gin — Moneys advanced to keep up
margins—Recovery—Instructions —
Usual course of dealing—Practice of
brokers — Discharge of customer —
Obligation of broker to sell—Several
orders included in one contract—In-
terest : Ames v, Conmee, 460,

BUILDING,

See Deed—Mortgage, 2—Negligence, 1,
2-—S8chools, 2, b.

BY-LAW,

See Municipal
Se

Corporations,
hools, 1— 3

Way,
CEMETERY,

Owner of plot—Removal of corpse—Mis-
take of caretaker—Right of action :
M(;Nulty v. City of Niagara Falls,
443, ’

1-5 —
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CHAMPERTY.
See Arbitration and Award, 1.
CHARITY.
See Will, 1, 13.
CHARTER.
See Company, 4.
CHIMNEY.

See Easement.
CHOSE IN ACTION.

See Res Judicata.
CHURCH.

Expulsion of member—YVoluntary associa-
tion—Previous withdrawal—Absence
of property rights — Ecclesiastical
privileges — Injunction : Pinke v.
Bornhold, 257.

Seelé\rbitrutiou and Award, 38— Will,

COLLATERAL SECURITIES.

See Bills of Exchange and Promissory
Notes, b,

COMMISSION.
See Mortgage, 1—Particulars, 1.

COMPANY.

1. Extra-provincial corporation—Sale of
roods in Ontario without license —
ident agent — Action for price —
Dismissal of—Costs: Bessemer Gas
Engine Co. v. Mills, 325.

2. Parties — Shareholders — Use of cor-
porate name in litigation: Cramp
Steel Co. v. Currie, 270,

4 Parties — Use of name as plaintiff —
Application to stay actions—Meeting
of shareholders — Special circum-
stances: Saskatchewan Land and
Homestead Co. v. Leadley, Sas-
katehewan Land and Homestead Co.
v. Moore, 39.

4. Revocation of charter — Action by

Attorney-General — Proceeding by
order-in-council while action pending
— Injunction — Crown: Attorney-
General for Ontario v. Toronto June-
3‘3}1 Recreation Club, 72; 8 0. L. R.

-1

CHAMPERTY —COMPROMISE OF ACTION. 8

. Shares—Offer to sell — Acceptance —
Attempted withdrawal — Promissory
note—Liability : McDowell v. Maek-
lem, 482,

ot

6. Transfer of shares—Refusal to regis-
ter — Temporary closing of transfer
books — Meeting of shareholders ——
hs!tanldaénus: Re Panton and
105? 0. and National Trust Ce,,

. Winding-up — Contributories —
ment of slmrv»—l‘ref@renﬁi shaAr}-I:::
Common shares—Delegation—Terms
—Ratification: Re Pakenham Pork
Packing Co., Galloway's Case, 22.

.

8. Winding-up—Contributories — Shares
—Payment—Evidence of : Re %ah
Machinery Manufacturing Co., 379,

9. Winding-up — Contributories —
scriptions for shares — Paymen?:
Trans'fer. of property — Defective
organization of company :

Sl Mica Co, G060 S NS

10. Winding-up—Petition—Afhi
Insufficient facts—Leave tdo‘ v'i‘t‘n .
ment: Re Redpath Motor V.

Co., 515.

11. Winding-up—Petition — Insufficient
allegations—Evidence—Amgnﬁu
Amendment—Terms : Re Ewart i

ringe Works, Limited, 149 ;
o o 49; 8.0 K

Winding—up——éa]e of assets—Accept.
ance of tender of inspector—P(!'.;
(l)'f rgé;ree———S%e not recommended by
iquidator: e Canad; oollen
Mills, Limited, 265. .-

12.

13. Winding-up—=Second petiti —Duty
t(? igform Court of first —onOrdq-

Jonduct of proceedings—Costs - Gl
Enterprise Hosiery Co., 56, .

14. Winding-up—Several petiti ns—Con-
%}uct of pr.ocge(lings —gez;‘?:t.: i 3
séz?tes Limited, 199; 8 0. L. B

3= o

See Banks and Banking—Disco:
3, H—Judgment Debto!*—Ptt‘:;?.
Invention—Sale of Goods,
—Street Railways.

COMPROMISE OF ACTION.
See Judgment, 1. N



ATION OF ACTIONS.

for same canse—Different
Inconsistent claims—Tort
tal Injuries Act—Executors and
tors—Stay of, proceedings
aking — Order : Morton v.

~ /
provincial legislature — Loan
tions Act — Intra vires —
1alty—Prohibition—Criminal law
Conviction — Application of sec.
(2) —Contracts: Rex v. Pierce,

at on pending election petition—

ce—Petition not prosecuted—
- of forms of Court: Re North
Provincial Election, Re

CONTRACT.

jﬁf«nt or sub-contract — Varia-
n—Pleading—Amendment — New
~_trial : Bélanger v. Prevost, 1.

h — Damages — Allowances and
~deductions — Accounts — Interest:

Ottawa Electric Co. v. City of
~ Ottawa, 190,

g work — Measurements—Certi-
ficate of engineer: Guelph Paving
Co. v. Town of Brockville, 483. -

of goods — Statute of Frauds —
‘ um-—Signature— Conflict-
. evidence : Nasmith Co. v. Alex-
. ﬂdﬂ:ﬂ:ll!rown Milling and Elevator

e of goods to be manufactured —
3 — Construction — “ If it' is
satisfactory "—Damages — Property
passing—Destruction by fire—Appro-
priation of goods to contract: Dela-
m v. Tennant, 76. v

tion of newspaper article—Com-

6. Specific performance — Parent and

. I8

o

-

)

child — Maintenance of parent —
Promise to make provision by will—
Part performance—Executors—Dam-
ages—Quantum meruit—Moneys dis-
bursed : Campbell v. Pond, 16.

See Arbitration and Award, 1, 3 —

Broker — Constitutional Law — Dis-
covery, 1—Rvidence—Executors and
Administrators, 2—Fraud and Mis-
representation — Injunetion, 1 — In-
surance — Landlord and Tenant —
Master and Servant, 1, 2— Money
Paid—NMunicipal Corporations, 12—
Parties, 2, 3—Partnership — Patent
for Invention—Principal and Agent
— Railway, 1 — Sale of Goods —
Schools, 5—Solicitor — Street Rail-
ways, 1-4 — Timber — Vendor and
Purchaser—Writ of Summons.

CONTRIBUTORIES.

See Company, 7, 8, 9.

CONVICTION.

SeeIConstitutional Law—Criminal Law,

CORPORATION.

See Company—Public Health Act.

CORPSE.

See Cemetery.

COSTS.

Action to establish will — Failure of
charges of fraud and undue influence
—Costs out of estate: Gilbert v.
Ireland, 460, :

Depriving successful party — Good

cause—>Misleading conduct before ac-

tion—Discretion—Discontinuance of
action—Appeal : Armstrong v. Arm-
strong, 223, 301. :

Mortgage — Action for redemption —-

Opposition to — Former foreclosure

pr%ceedings: Plenderleith v. Parsons,
262,

Scale of — Jurisdiction of County
Court—Trespass to land — Amount

involved—Title to land: Whitesell v.

Reece, 465, .
.
Security for — Application for pay-
ment out of Court—IForeign receiver :
Canadian International Mercantile
Agency v. International Mercantile
Agency, 338,

10




11 COUNTERCLAIM—DEED. 12

G. Security for—Infant plaintiff in juris-
diction — Adult plaintiff and next
friend out of Jjurisdiction—Separate
c]aims——-,Appeurance—l’rﬂecipe order :
Felgate v. Hegler, 439.

7. Security for — Two defendants —
Separate orders for security—~Com-
pliance with — Sufficiency— Further
order : Urquhart v. Aird, 501.

8. Taxation—Distribution—Part failure
— Jurisdiction of taxing officer —
Objection—Waiver : Pugh v. Hogate,
212,

See Administration—Bills of Exchange
and Promissory Notes, 4—Company,
1, 13, 14—Execution, 3—Indemnity
—Malicious Prosecution, 2—Master
and Servant, 2—Mechanics’ Liens—
Mortgage, 2,- 5—Municipal Corpora-
tions, T—Parliamentary Elections, 1
—Partition, 1—Res Judicata—Soli-
citor—Street Railways, 1—Timber—
Venue, 1—Will, 17.

COUNTERCLAIM,
See Defamation, 1—Sale of Goods, 1,
COUNTY COURTS.
1. Appeal from Master’s report in County

Court action — Forum—Prohibition :
Re Crossman v. Williams, 14.

2. Jurisdiction—Attachment of debts—
Assignment of moneys due — Claim-
ant — Issue — Amount involved —
Equitable relief — Prohibition —
Transfer to High Court: Re Wil-
liams v. Bridgman, 53, 232.

See Venue, 1.
COURT OF APPEAL.

% See Appeal to Court of Appeal.

COURTS.

\

See Appedl—County Courts — Division
Courts.
L}

COVENAN.

See Indemnity—Limitation of Aections,
1—Mortgage, 3, 4—Railway, 10,

CRIMINAL CONVERSATION.
“See Husband and Wife, 2.

CRIMINAL LAW.

1.” Conviction under Liquor License Act
—Arrest under justices’ warrant—
Prisoner found in another county—
‘Warrant not indorsed — Unlawful
caption—ILegal detention — Habeas
corpus — Reference to Divisional
Court — Conviction for second
offence—Form—Finding of previ F
conviction — Order of proceedings —
Au}endment: Rex v. Whitesides, 113,

237,

)

2. Indictment of street railway compa

— Nnisance — Fndangering lives of
public—Removal from Sessiong
High Court — Difficult questions of
law : Rex v. Toronto R. W, Co.; 277.

See Clonstitutional Lm\'—Extradition.

CROWN,

See Company, 4—Indian Lands—) 3
cipal Corporations, 30. lupl-

CROWN LANDS,
See Railway, 4. ‘

DAMAGES. B =
See Contract, 2, 5, 6—Defamation, 1
Discovery, 1-—Husband and Wite, 3 5

—Master and Servant, 2, 6—py,

cipal Corporations, T, Harﬁ“»
Sal.

uni-
—Partition, 1—Railway, 7— ek
Goods, 4, T— Waste — Water an

Watercourses—\Way.
DECLARATION OF RIGHT.

See gﬁ.’ater and W'aiercoursesh
10.

DEDICATION.
See Way, 2, 3.

DEED.

Construction—Temporary grant of
of land — Erection of building
Destruction or damage by f
* Shall remain standing »—
ing or repair: Christie v,
9,

N



DEFAMATION.

1. Letter to newspaper—Defence—Pro-
voeation by utterances of plaintiff

® reported in newspaper—Privilege—
Mitigation of damages — Counter-

- elaim — Malice : Hopewell v. Ken-

nedy, 433.

2. Pleading—DPrivilege — Jnstification —
Denial of innuendo — Motion to
strike out defences: Goodwin v.
Graves, 449, 473.

DEVISE.
See Will.
DIRECTORS.

See Company—Discovery, 3.
‘DISCONTINUANCE.
See Costs, 2.
DISCOVERY.

1. Examination of defendant—Scope of
— Contract — Breach — Denial —
Damages : Sheppard Publishing Co.
v. Iaskins, 250, 277,

2 PExamination of officer of defendant
bank—Local agent—Drevious exam-
ination of principal officer: Clark-
son v. Bank,of Hamilton, 442.

3. Examination of officer of foreign cor-
poration — Provisional director —
Officer out of the jurisdiction—Rule
439 (a): Perrins (Limited) ' v.
Algomu‘ Tube Works (Limited),

M<a 3 B

4. Examination of party — Disclosing
names of witnesses—NModified rule—
Relevant fact: Williamson v. Mer-

» rill, 528.

5. Examination of past officer of com-
pany—Rules 439, 485: Cantin v.
News Publishing Co. of Toronto, 162,
217; .8 0. L. R. 531,

6. Examination of person for whose

benefit action defended—-Rule 440

“  Affidavit on production: Moffat v.
Leonard, 201; 8 O, L. R. 519.

7. Production of documents--Privilege—
Contemplated litigation — Affidavit
on production: F. T, James Co. v.
Dominion Express Co., 418,

See Particulars—Venue, 2.

'

- DEFAMATION—DRAINAGE REFEREE. - 14

DISCRIMINATION.

See Municipal Corporations, 12,

DISMISSAL OF ACTION,
Default of election under order—Appeal
— Extension of time for election
after default: Bank of Hamilton v.
Anderson, 146,
DISTRIBUTION OF COSTS.
See Costs, 8.
DISTRIBUTION OF ESTATES.
See Will,

DIVISION COURTS.

1. Jurisdiction — Amount over $100 —
Ascertainment — Necessity for ex-

trinsic evidence — Statute—Prohibi-
tion: Re Thom v. McQuitty, 522,

2. Removal of plaint into High Court—
Question involved—Paternity of ille-
gitimate child: Re Brooks v. Hub-
bard, 264.

See Appeal to Divisional Court—IExe-
cution, 1—Res Judicata.
DIVISIONAL COURTS.

See Appeal to Divisional Court—Crim-
inal Law, 1.

DIVORCE,
See Ilu:-'tbaud and Wife, 2.
DOMICIL.
See Will, 12. '
DOMINION GOVERNMENT.
See Municipal Corporations, 3.
DOWER.
See Will, 5.
DRAINAGE.
See Municipal Corporations, T, 8, 9.~
DRAINAGE REFEREE.

See Municipal Corporations, 7, 4,



15 EASEMENT—FACTORIES ACT. 16

EASEMENT.
Right of way — Reconveyance — Indem-
nity — Pa rty  wall — Prescription —
Chimney : Lane v, George, 539.

See Municipal Corporations, 12—Way,
10.

ELECTION,
See Dismissal of Action—Will, 5,
ELECTIONS.
See Parliamentary Elections,
ELECTRICAL WORKS.

See Arbitration and Award, 1—Negli-
gence, 3~leding.

ENCROACHMENT.
See Mortgage, 2.
EQUITABLE EXECUTION,
See Receiver,
EQUITABLE RELIEF.
See Fraudulent Conveyance,
ESTATE,
See Will.
ESTOPPEL,

See Administration Bond — Insurance,
Res Judicata—Sale of Goods, 9.

EVIDENCE,

Rofm'nn('o_m Master for trial — Rulings
on mgldence‘Interlocutory appeals—
Admission ang rejection of evidence
—Interpretation of contract—Form
of questions : Askwith v,

Power Co., 235.

See Administrntion—Discovery — Divi-
sion  Courts, 1—~Extradition—Hus-
band anq Wife, 2—Insurance, 8-
Lunatie, 2—Malicious Prosecution, 2
~—Master and Servant, 3. 4—Parti-
culars — Partition, 1. Pleading —
Railway, 6—Res Judicnta—-—Way, 2,
3—Will, 15,

EXAMINATION,

See Discovory-.Tudgment Debtor,

Capital

EXECUTION,

1. Fi. fa. lands—Division Court—
of nulla bona—Bailiff of what
—=8ale — Validity — Change in sta.
tute: Turner v. Tourangeau, 12: 8
0. L. R, 221,

2. Fi. fa, lands—Expiry of—Renewal

Life of judgment: Re Woodall, 131
8 0. L. R. 288,

3. Sheriff’s sals:‘Paten{: fo§v inv
Irregularities at sale— ant of pro-
per notice—Advertising — Setting
aside sale~Action—Partiel——0“= 5
McLaughlin  Automatic Ajp Brake
Co. v. Allan, 67, .

See Administmtion—.]'udgment Debtor
—Sheriff—Stay of Proceedinn. -

EXBECUTORS AND ADMINISTRA.
TORS.

1. Action under Fatal Injuries Act —
Status of administrator —

having no interest in mmthAm
begun before grant of adminiﬂl'lth.
—Fiat — Judicial act — Fraction of
day: Dini v, Fauquier, 295. g

2. Charging administratrix with 10-.'
estate—Contract for sale of l.n:
Reasonable price : Re
Gibson v. Donaldson, 368,

See Administration Adminigt;-.th’
Bond—Bills of Exchange anq Pro-
missory Notes——Consolidation of Ae.
tions — Contract, 6—Insnrtne., 55—
Judgment, 2—Lunatie, 1 — Vendor
and Purchaser, 1, j

EXEMPTIONS.

See Municipal Corporations, 4
way, 1. M
EXTRADITION. P

Receiving stolen goods—TLaws of tollh
state—Evidence before Commissioney
— Rﬁvie\fv hav habeas eo
Weight of evidence —. Guil .
ledge—Inference — Extraditgnk.‘m‘ Act,
1886—-}11t91-pretati‘oﬁec cla\laeﬁa.& =
quent freaty — * eivin Ty
valuable security, op other p‘ropqﬁk
—Ejusdem generis e : Re Cohen,
103; 8 O. L. R. 143, VR LA

FACTORIES ACT.

See Master and Servant, 4.,




FALSE ARREST,

See Malicious Prosecution. 1.

1 FATAL INJURIES ACT.

See Consolidation of Actions — Execu-
t:n“ 'llzl’d édf%si‘s;rators, 1 — Rail-
FIERI FACIAS.

See Ex@ﬁon.

FIRE.

See Contract, 5—Deed—Negligence, 4.
" FIRE INSURANCE.

See Insurance.

FORECLOSURE,

See Costs, 3.

FORFEITURE.

See M;)rtgage, b.

FOREIGN JUDGMENT.

See Judgment, 5.

FRANCHISE ACT,

See Parliamentary Elections, 2.

FRAUD AND MISREPRESENTA-
TION.

Action for damages for fraudulent repre-
sentations  inducing  contract —
Failure to prove actual fraud: Scott
v. Sprague’s Mercantile Agency of
Ontario, Limited, 454.

See Bills of Exchange and Promissory
Notes, 3—Costs, 1—Res Judicata—
Sale of Goods, 1.

FRAUDULENT CONVEYANCE.

Action to set aside — Previous action —
Different creditors—Res judicata—
Intent to defraud—Evidence—Sub-
ent conveyance—Purchaser for
value—Notice — Purchase money -—
g)quluble relief : Burns v. McCarthy,

GILIET.
See Administration— Will.

FALSE ARREST—INDEMNITY. 18

GUARANTY.
See Principal and Surety.

GUARDIAN.

See Administration Bond.

HABEAS CORPUS.

See Criminal Law, 1—Extradition.

HIGH COURT OF JUSTICE.

See County Courts, 2—Criminal Law,
2 — Division Courts, 2 — Parlia-
mentary Elections, 2.

HIGHWAY.
See Railway, 3, 4—Way.
HIRING.
See Master and Servant, 1, 2.
HUSBAND AND WIEFE.

1. Alimony — Interim order — Disburse-
ments — Foreign defendant — No
assets in jurisdiction—Provision for
wife : Mosher v. Mosher, 407.

9. Criminal conversation — Foreign di-
vorce—Form of marriage—Abandon-
ment of wife—Adultery—Misdirec-
tion—Evidence—Excessive damages
—New trial : Milloy v. Wellington,
82; 8, C., sub nom. C, v. D., 8 O,
L. R. 308.

See Arrest—DLimitation of Actions, 2-—
Negligence, 3.
ICB. :
See Way, 1.
IMPROVEMENTS.
See Mortgage, 1.
INDEMNITY.

Appeal by third parties in name of de-

fendants—~Security—Bond — Cove-
nant—Form—Construction of order
— Amount of indemnity — Costs:

Deseronto Iron Co. v. Rathbun Co.
of Deseronto, 44.

See Basement—Railway, 1.
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INDIAN LANDS.

Assignment of right to eut timber—'—Su‘b-
sequent conveyance—Registration in
Department of Indian Affairs o=t
—Priorities—Actual notice—Condi-
tions of sale — Rights of Crown :
I’K{’idge v. Johnston, 36; 8 0. L. R.
196,

INDICTMENT.

See Criminal Law, 2.

INFANT.

Next friend—Father out of jurisdiction
— Security for costs. — New next

friend: McBain v. Waterloo Manu-
facturing Co., 147.

See Administration Bond — Costs, 6 —
Insurance, 7 — Partition, 1 — Rail-
way. 5—Will, 11.

INJUNCTION.,

1. Interim order—Comparative conveni-
ence—DMunicipal corporation — (‘on-

. Town of Niagara
Falls, 242, s

2. Interim order—User of right of way

alance of convenience : Hopkins
v. Anderson, 118,

See Arbitration and Award, 2—Church

mpany, 4 — Judgment Debtor—

Master and Servant, 1 — Municipal

Corporations, 7, 11—Party Wall—

Street Railways, 3, 4—Trial, 2—

Waste—Water and Watercourses—
Way, 10,

INSOLVENQY.
~ See Bankruptey and Insolvency,
INSURANCE,

1. Fire — Interim receipt —
variation in policy—Prio
not assented to—Insuran
tiff’'s name — Mortgagee
Ratification : ¢\
Mutual Fire I

2. Fire—Oral contract—Interim receipt
—Insurance for 30 days—Application
for year — Acceptance of premiun,
by agent-—Knowledge of insurers— -
Estoppel — Statutory conditions —
Omission to disclose incumbrances—
Immateriality :  Coulter v, Equity

ire Ins, Co., 883 i

Immaterial
I assurance
ce in plain-
Agent —
oleman v. Economical
ns, Co., 466

.

INDIAN LANDS—JUDGMENT.

- 1. Compromise of action —

3. Life—Benefit society—Bene
Alteration in certificate —
into Court—Issue—Plainti
Miller, 423,

4. Life—Benefit society—B
Conditions imposed by
to society — Payment
Reduced amount — As
Re Parish, 425,

N

3. Life—Benefit society—Bene

Executors—Payment into C
Tidey, 422,

6. Life—Certificate of benefit
Disposition by will — Id
of certiﬁcate——-Residmw‘ -
“ Including :” Re Harkness, &

7. Life—Change of benefie
plete instrument — Desi:
will—Validity — Infant
into Court: Re Murray,

R

8. Life—Misstatements of insu
age and disease—Evidence
Admission of parish pe
requisites — Findings of juee.
teriality of misstatemm“ n
ance Act, sec. 144: Dillon -
Reserve Fund Life Assn.

9. Life—Preferred benefici - )
Declaration by will — Clatuns .
creditors : Re Wrighmli, 3

See Parties, 1—Principal and

INTEREST.
See Arbitration and AM

—Contract, 2—Judgmen;
tation of Actions, 1—Ra

INTERPLEADER,
See Parties, 1. ; £
JOINDER, OF PAR'
See Parties. i
~ JUDGMENT. e
by order of Court—rF
diction of Master in
Practice—Motion to
v. Dawson, 499,
2. Construction—Order to
retained by executors

several liahility. — In
Home v. Lewis, 243

—_—
3




% Set-off of judgment purchased by de-

E fendants—Equitable right — Discre-
tion — Attachment of debts: Bleas-
dell v. Boisseau, 155, 239

4. Sammary judgment—Promissory note
—— Renewal — Banking — Notice —
Jeave to defend: Bank of New
PBrunswick v. Montrose Paper Co.,

5 Sammary judgment — Rule 603—Ac-
tion on foreign judgment — Defence
—— Defective service of process —
Jeave to defend — Terms: Molsons
Bank v. Hall, 452.

. Summary judgment — Rule 616 —
Pleading disclosing no defence—Dis-
eretion—Appeal : Edwards v, Cook,
112; 8. C, sub nom. Edward v.
Cole, 8 0. L. R. 140.

See Administration — Arrest — Execu-
tion, 2.

JUDGMENT DEBTOR.

Teansfer of shares in company—Injunc-
tion to restrain further transfer —
Examination of transferee—Aid of
execution — Affidavit: Coleman v.
Hood,

JURY NOTICE.

Seriking out — Action against municipal
corporation—Non-repair of streets—
Obstruction—Amendment : Read v.
ity of Toronto, 310.

LANDLORD AND TENANT.

1. Action for rent—Agreement for lease
- —— Refusal to sign — Taking posses-
sion—Eflect of—Referable to agree-
s‘énl': City of Toronto v. Mallon,

2. Overholding Tenants Act—Notice of
summary hearing — Appointment —
Aflidavit—Service — Irregularity —
Waiver — Adjournment — Prohibi-
tion: Re Dewar and Dumas, 110;
8 0. I. R 14).

Ree Party Wall,
LEASE,
See Landlord and Penant—Partition, 1,
LEAVE AND LICENSE.

JUDGMENT DEBTOR—LOAN COMPANY. 22

LEAVE TO APPEAL.

See Appeal to Court of Appeal—Ap-
peal to Supreme Court of Canada—
Stay of Proceedings, 2.

LEGACY.

See Will.

LETTERS OF ADMINISTRATION.

See Executors and Administrators, 1.

LICENSE.
See Company, 1—Patent for Invention.
LIEN.
See Mechanics' Liens—Sale of Goods, 8.
LIFE INSURANCE.

See Insurance.

LIMITATION OF ACTIONS.

1. Covenant for payment in mortgage—
Acceleration of time for payment of

principal — Default of payment of
interest — Commencement gf statu-
tory period — Potential relief from

consequences of default: McFadden
v. Brandon, 349.

[

. Real Property Limitation Act —
Acquiring title by possession to un-
divided half of lot — Husband and
wife — Married Woman's Property
Act, 1872 — Declaration of title —
Rights of true owner: Myers v.
Ruport, 365.

3. Real Property Limitation Act—Char-
acter of possession — Occupation of
house as compensation for services:
Coulter v. Coulter, 65.

See Administration—Bills of Exchange

and Promissory Notes, 4 — Ease-
ment—Way, 10,
LIQUIDATOR.

See Company, 12. \
LIQUOR LICENSE ACT.
See Criminal Law, 1—Trespass.
LOAN COMPANY.

See Prineipal and Surety.
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LOAN CORPORATIONS ACT.
See Constitutional Law.
LOCAL BOARD OF HEAL/TH.
See Pulic Health Act.
LOCAL JUDGE.
See Municipal Corporations, 7.
LOCAL MASTER.

See Partition, 2.

LUNATIC.

1. Action brought in name of—Benefit
of lunatic’s executors — Payment
into Court—Amendment : Ramsay v.
Reid, 113.

2. Petition for declaration—Fvidence—

Interests of alleged lunatic: Re Con-
nell, 95,

MAINTENANCE.
See Contract, 6.
MALICE,

See Defamation, 1-— Malicious Prose-
cution—Public Health Act,

MALICIOUS PROSECUTION.

1. False arrest and imprisonment —
County constable—Absence of malice
and of notice of action—Responsi-
bility for arrest — Special employ-
ment and payment of constable —
Labour  troubles Picketting :
i)(;[)onne]l v. Canada Foundry Co.,

)

2. Proof of favourable termination of
prosecution—Informal abandonment
—Reasonable and probable cause—
Findings of jury—Costs: Beemer v.
Beemer, 540,

MANDAMUS.

See Company, 6—Municipal Corpora-
tions, 1, 8.

MARRIAGE.

See Bills of Hxchange

and Promissory
gotes, 2—Husband

and Wife—Will,

LOAN CORPORATIONS ACT—MECHANICS’ LIENS.

[

=1

Contractor—Lien-holders — Ple

MARRIED WOMAN.,

See Arrest—Husband and Wife—TLimi-
tation of Actions, 2.

MASTER AND SERVANT.

. Contract of hiring — Publication of
school books by master—
and adaptation by servant—Original
work—Property and benefit of mas-
ter — Injunction: Campbell .
Morang Co., 321.

. Contract of hiring—Servant to engage
in no other business—Breach—a.a e
count of profits—Damages—Costs
Scale of — Set-off —Apportionment -

Sheppard Publishing Co. v. Harkins,
477.

. Injury to servant—Cause—Absence of
direct evidence—Negligence : Wilson
v. Lincoln Paper Mills Co., 521,

. Injury to servant——Negligence——D...
gerous mucllinery—Defect—Want of
guard — Absence of direct evidence
of cause of injury—Factories Ao
New trial—Appeal : Billing v, Sem-
mens, 218; 8 O. L. R. 540.

. Injury to servant—NegligenH..
safe method—Absence of knowledge
of master — Workmen's Compensa-
tion Act—Defect in ways, works,™
ete.—Negligence of workman— Pes.
son ir%terestod: Markle v, Donald-
son, 377.

. Injury to servant—Workmen’s Com-
pensation Act — Negligence—
in machinery — Proximate cause of
accident — Knowledge of defect —
Evidence—Jury—Damages : Croshy

v. Dawson, 487.

. Injury to third person by negligence
of servant—Scope of employment-..
Railway—Watchman : Hammond .
Grand Trunk R. W, Co., 530

MASTER IN CHAMBERS,
SeezJudgment, 1—Stay of Proceedh“

MEASUREMENTS.
See Contract, 3.

MECHANICS’ LIENS.

Amendment—Percentage of value b
work — Costs of appeals: O e
Paving Brick Co. v. Bishop, 34,
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25 MESNE PROFITS—MUNICIPAL CORPORATIONS. 26

MESNE PROFITS.

See Partition, 1.

MISDIRECTION.

See Husband and Wife, 2.

MISREPRESENTATIONS. !

See Fraud and Misrepresentation,

MONEY PAID.

Advance to protect stocks — Iixpress or
implied contract to repay—Ratifica-
tion : Walker v. Bower, 426.

See Contract, 6—Mortgage, 1.

. MORTGAGE.

1. Account — Payments made by mort-
gagees — Money paid for improve-
ments—Commission to solicitor on
sale: Laws v. Toronto General
T;zusts Corporation, 164; 8 0. L. R.
522,

2. Building on adjacent lot projecting on
mortgaged  land—Reformation—Con-
struction — General words — Short
Forms Act — Description — Plan —
Title — Registry laws — Appeal —
Costs: Fraser v. Mutchmor, 290,

. Covenant for payment — Action on —
Attempted exercise of power of sale
—Incompleté sale—Inability to re-
convey—~Change in position of pro-
perty : Mendels v. Gibson, 336.

4. Covenant for payment in assignment
of — Release of part of premises —
Discharge of covenantor—DPrincipal
and surety: Farmers’ Loan and
Savings Co. v. Patchett, 349; 8 O.
L. R. 569.

5. Redemption — Default — Refusal to
accept money—Application to open
up order — Relief from forfeiture—
Costs : Scott v. Buck, 201.

See Bankruptey and Insolvency, 1 —
Bills of Kxchange and Promissory
Notes, H—Costs, 3—Insurance, 1—
Limitation of Actions, 1-—Railway,
10.

MUNICIPAL CORPORATIONS.

1. Annexation of town to city—Petition
for submission of by-law—Investiga-
tion as to number and qualifications
of petitioners — Delegation—With-
drawal of names — Addition of —
Mandamus — Time — Statute —
Directory or imperative: Re Me-
Leod and Town of East Toronto, 26,
220,

2. By-law—Closing highway—Private in-
terests—Notice to persons affected—
Increased expense of maintenance:

3@3 Waterous and City of Brantford,
55.

3. By-law closing up part of street —
Ordnance lands—Street laid out by
Dominion—Consent of government—
Absence of — Void by-law — Subse-
quent consent — Amending by-law :
Re Inglis and City of Toronto, 253.

4. By-law—Lease of municipal property
— Bonus — Manufacturing industry
— Submitting by-law te electors —
Closing up public place—Ixemption
from municipal taxation — School
taxes—Application to quash—Time
— Promulgation — Discretion: Re
Lamb and City of Ottawa, 408.

5. County by-law—Alteration of bound-

aries of local municipalities — Mis-
deseription — Petition — Notice —

Whaiver — Arbitration and award —
Motion to quash by-law—=Status of
local municipality as applicant: Re
Village of Southampton and County
of Bruce, 341, 3 .

6. Dangerous machine at work in street
—Liability for injuries to passers-
by—Use by independent contractors
—Neglect to use proper precautions:
Kirk v, City of Toronto, 496.

=3

Drainage—Action—Damages—Injunc-
tion—Reference to Drainage Referee
—Powers of local Judge—Overflow
— Outlet — Riparian owners — Na-
tural watercourse — Award of en-
gineer—Damages—Causes of action
— Joinder of defendants — Costs:
MecGilliveay v. Township of Lo-
chiel, 193; 8 O. L. R. 446,

8. Drainage—Neglect to maintain ‘and
repair drain—Damages—Mandamus :
O'Hare v. Township of Richmond,
178,




27 NEGLIGENCE—PARENT AND CHILD. =

9. Drainage — Report of engineer—Ap-
peal to Drainage Referee—Appeal to
Court of Appeal—Status of appel-
lant—Land-owner — Township cor-
poration—Right of appeal—Amount
of assessment — Scope of report —
Petition — Area — Enlargement —
Multiplication of drains—Injury to
land — Absence of benefit — Unjust
assessment — Outlet : Re Township
of Aldborough and Township of
Dunwich, 159.

10, Electrical works — Statute author-
izing — Imperative or permissive —
Damage to lands by dam—Temporary
structure—Independent contractor—
Control by corporation: Clipsham v.
Town of Orillia, 121.

11. Telephone poles and wires in streets

—Power of interference—Bona fides
-Collateral purpose—Enforcing tax
— Injunction — Federal and provin-
cial legislation—Underground wires
~ Supervision : Bell Telephone Co.
v. Town of Owen Sound, 69; 8 O.
L. R. T4.

12. Waterworks — Right of outsider to
water supply—Contract — Easement
—— Discrimination : Mackenzie v.
City of Toronto, 457,

See Arbitration and Award, 1—Assault
~—Banks and Banking — Injunction,
1 — Jury Notice — Negligence, 1 —
Railway, 1, 4, 9—Street Railways,
1-4—Way.

NEGLIGENCE.

1. Collapse of municipal building — In-
Jury to workmen—Liability of em-
ployers — Contractors — Municipal
corporation—Architect — Independ-
ent contractor: Hill v. Taylor, 284.

2. Collapse of wall of building—Injury
to workman — Exceptional storm —
Defective construction — Knowledge
of owner — Competent superinten-
dent and builder: Valiquette v.
Fraser, 60, 543,

. Blectricity—Use of pole by stranger
~— Liability — Findings of jury —
Cause of action—Claim of wife for
injury to husband: Randall v.
Ottawa Electric Co., 240, 269,

&

4. Setting out fire—Damage to property
=~ Causal connection — Findings of
Jury : Fabian v. Smallpiece, 268,

See Master and Servant, 3-T—Parties
3 — Railway, 2-8 — Solicitor, 2 —
Street Railways, 5-7—Way.

NEW TRIAL.

See Bankruptey and Insolvency, 1 -
Contract, 1—Husband and Wife, =
—DMaster and Servant, 4.

NEWSPAPER.
See Contempt of Court—-Deflmﬂ\n,
NEXT FRIEND.
See Costs, 6—Infant,
NONSUIT.

See Bankruptey and Insolvency, 31—
Street Railways, 6, 7.

NOTICE.

See Bills of Exchange and Promissers
notes — Execution, 3 — Fraudulent
ds—Insur-

Conveyance—Indian Lan
R A
NOTICE OF ACTION,
See Malicious Prosecution, 1,
NUISANCE.
See Criminal Law, 2.
ORDER IN COUNCIL.

See Company, 4—TParliamentary Elee-
tions, 2

ORDNANCE LANDS.
See Municipal Corporations, 3
ORIGINATING NOTICE.
See Will, 6, 10, >
OUSTER.
See Partition, 1. :,
OVERHOLDING TENANT.
See Landlord and Tenant, 2.
PARENT AND CHILD.
See Contract, 6—Division Courts, 2.




PARLIAMENTARY ELECTIONS.

3 1. Comtroverted election petition — Costs
— Charges which failed — Charges
not investigated — Excessive partl-
[ enlars — Witness fees: Re North
Norfolk Provincial Election, Snider
v. Little, 314; 8 O. L. R. 566.

2 Preparation of voters’ lists — Un-
organized district — Franchise Act,
1808, sec. 9 — Order in council —
Powers of Governor-General in
eouncil—Appointment of officers to
prepare lists—Proceedings of officers
—— Prohibition — Powers of High
Court: Re West Algoma Voters’
Lists, 229; 8 O. L. R. 533.

4. Recount of votes — Ballots — Irregu-
larities: Re London Dominion Elec-
tion, 402,

See Contempt of Court,
PART PERFORMANCE.

See Contract, 6—Partnership, 2.

PARTICULARS.

1. Statement of claim — Commission on
sales of goods—Information in pos-
session of defendants: Blackley v.

Rougier, 153.

% Statement of defence — Application
: before examination for discovery-—
Particulars for pleading or trial —
Affidavit : Dunston v. Niagara Falls
Concentrating Co., 218,.239,

See Parliamentary Elections, 1.

PARTIES.

Jeader issue — Plaintiff in issue

rance moneys — Security for
eosts : Bruce v. Ancient Order of
United Workmen, 241.

2 Joinder of defendants—Principal and
—Contract for sale of land—

performance — Damages :
v. Britton, 311.

& Joinder of defendants — Separate
~ eauses of action — Personal injuries
—Negligence—Breach of contract to

earry safely — Railway company —
 Breach of statutory duty: Geiger v.
~ @Grand Trunk R. W. Co., 152.

e PARLIAMENTARY ELECTIONS -PAYMENT. 30

See Company, 2, 3 — Execution, 3 —
Municipal Corporations, 7-— Public
Health Act — Res Judicata—Street

Railways, 4.

PARTITION.

1. Lease by infant tenant in common—
Repudiation — Partition by deed
* among tenants in common — Kffect
as to lessees—Reformation of deed
—Trial—Adjournment — Admission
of evidence taken at former trial
and -on reference—OQuster—Conduct
amounting to — Mesne profits —
Waste — Damages—General costs—
Costs of proceedings under order re-
versed—Costs of appeal—Variation
of judgment: Monro v. Toronto R.

W, Coi; "892.

. 2. Summary judgment — Local Master—

Appeal — Question of title — Inde-
p.endent title—Direction to bring ac-
tion: Stroud v. Sun Oil Co., 212,

PARTNERSHIP.
1. Dissolution—Account — Construction
of articles — Division of assets:

Gouinlock v. Baker, 118.

2. Oral contract—Purchase and sale of
timber limits — Interest in land —
Statute of Frauds — Part perform-
ance—Kindings of jury: Hoeffler v.
Irwin, 172

PARTY WALL.

Uxcavations under—Rights of adjoining
owners — Reversioners — Landlord
and tenant—Injunction: St. Leger

v. T. Eaton Co., 205.

See Kasement,

PATENT FOR INVENTION.

License — Royalties — Assignment of
license by licensees — Formation of
company—Contract to pay royalties
— Statute of Frauds — Considera-
tion: Woodruff v. HEeclipse Office
Furniture Co., 165.

See Arbitration and Award, 2—HExecu-
tion, 3

PAYMENT,

See Company, 9.
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31 PAYMENT INTO COURT—PROMISSORY NOTE.

PAYMENT INTO COURT.

See Insurance, 3, 4, 5, 7—Lunatic, 1—
Will, 17.

PAYMENT OUT OF COURT.
See Costs, 5.
PENALTY.
See Constitutional Lay.
PETITION.

See Company, 10, 11, 13, 14—Contempt
of Court — Lunatie, 2 — Municipal
Corporations, 1, 5, 9 — Parlia-
mentary Elections, 1—Schools, 1, 2.

P'LAN.
See Mortgage, 2—Way, 2,
PLEADING.

Statement of claim — Personal injuries
by electric wires — Subsequent re-
moval of wires — Admissibility of
evidence: Gloster v, Toronto Elec-
tric Light Co., 532,

See Contract, 1-—Defamation, 2—Judg-
ment, 6 — Mechanies’ Liens—Parti-
culars—Trespass—Trial, 2—Venue.

POSSIBILITY OF ISSUE EXTINCT.
See Vendor and Pn‘rchaser, 2.

POSTPONEMENT.,
See Trial,

POUNDAGE,
See Sheriff,

PRACTICE.

See Administration — Administration
Bond—Appeal to Court of Appeal—
Appeal to Divisional Court—Appeal
to Supreme Court of Canada —
Arrest—Company, 2, 3, 10, 11, 13,
14—Consolidation of Actions—Costs
~—County Courts—Defamation, 2—
Discovery — Dismissal of Action—
Division Courts—Execution — Hus-

~band and Wife, 1—Indemnity—In-
fant — Judgment, 1, 3, 4, G—Judg-
ment Debtor — Jury Notice —TLand-
lord and Tenant, 2 — Lunatic —
Mechanics’ Liens — Mortgage, 5 —

See Bankmptcy and Insol
See Easement— Limitation oti

See Bankruptcy and Inselve

Contract made by agent—;

See Bankruptcy and Insolver

Notes, 3, 4—Broker—(
Insurance, 1, 2—Parties,

Guarantee policy—Fidelity

of loan company—Misan
of moneys—Release of -
sufficient audit—Change jn
Elgin Loan and Savings
don Guarantee and A
99; 8 0. L, R. 117

See Administration Bond

See Discovery,

See County Courts—Divisic

—Landlord and Tenant,

mentary Elections, 2.

See Bills of Exchange I!
Notes—Judgment, 4,

Parliamentary Elections,
culars — Parties — Parti
Pleading — Public Health
ceiver—Res Judicata—Schox
—Sheriff—Solicitor — Stay o
ceedings—Trial—Venue—)

—Writ of Summons.

PREFERENCE,
PRESCRIPTION. |
PRESUMPTION.

Vendor and Purchaser, 2.

PRINCIPAL AND AGE

thority — Principal
Goderich Elevator Co. ?
Elevator Co., 175, o

Bills of Exchange and

PRINCIPAL AND SU 2

PRIVILEGE.

See Defamation—Discovery, 7,
PRODUCTION OF DOCY

PROHIBITION,

PROMISSORY
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PROMULGATION.
£ee Municipal Corporations, 4.

PROVINCIAL LEGISLATURE.

See Constitutional Law.
PUBLIC HEALTH ACT.

Comtagious disease — Prevention  of
spread — Local Board of Health —
Converting hotel into hospital —
1llegality—Malice — Reasonable and
probable cause — Members of board
—4orporation—Violation of statute
—— Conversion of goods — Confine-

ment of person in hospital : Ward v.
Lowthian, Green v. Marr, 502.

PUBLIC POLICY.

See Bills of Exchange and Promissory
Notes, 2.

PUBLIC SCHOOT.S.
Hee Bchools.

RAILWAY,

— Contribution to cost and

nee — Liability %f railway
many—Construction of contract
with eity corporation — Exemption
or ity: City of Toronto v.
Grand Trunk R. W. Co., 304.

2. Bridge — Height of cars — Railway
1888, sec. 192 — Violation —

Death of brakesman—Ownership of
o—Crossing—Omission to stop
train—Proximate cause of death—
Disobedience of rules: Deyo v.
Kingston and Pembroke R. W, Co.,
182

ry to animal crossing track —
way—Neglect to give warning
tributory negligence—Findings

of Judge— Appeal to Divisional
Court : Smith v. Niagara, St. Cath-
arines, and Toronto R. W. Co., 526.

].hr{ to animals on track—Neglect
* to fence—Escape of animals from
: rivate way to track — Highway —
pal by-law allowing cattle to

run at large — Crown lands: Fen-
som v Canadian Pacific R, W. Co,,

.

3.

YOL. IV. O.W.R.— D

PROMULGATION—REAL PROPERTY LIMITATION ACT.

34

5. Injury to child playing on track—
Death — Negligence — Ixcessive
speed in city — Unfenced track —
Findings of jury — Contributory
negligence of child—Inference from
facts—Rule 817: Potvin v. Cana-
dian Pacific R. W. Co., 511.

3. Injury to passenger — Death—Action
by widow — Evidence — Res geste—
Statements of deceased and of defen-
dants’ agent — Discrediting witness:
I;senry v. Grand Trunk R. W. Co.,

=1

5 InJ_ury to passenger—Negligence—Ace-
tion by person injured—Subsequent
death—Continuation by executors—
New action by executors for benefit
of widow* and children — Step-
children — Hvidence as to cause of
dgath— Damages — Apportionment :
Speers v. Grand Trunk R. W. Co.

Craig v. Grand Trunk R. W. Co.
490. | i

*

Injury to passenger — Negligence —
Overcrowding  train — Proximate
cause : Burriss v. Pere Marquette R.
'W. Co., 510

=}

i Liabilipy of municipal corporation to
contribute to maintenance of gates
at crossings — Dominion railway —
Congtitutional law: Grand Trunk
R. W. Co v. City of Tordnto, 450.

10. Mortgage on undertaking — Bonds—

Interest coupons — Arrears — Real
Property Limitation Act—Covenant
— Acknowledgment: Toronto Gen-
eral Trusts Corporation v, Central
Ontario R. W. Co., 357,

See Master and Servant, 7—Parties, 3.
— Street Railways — Water and
Watercourses—Way, 2.

RATIFICATION.

See Company, T—Insurance, 1-—Money
Paid.

REAL PROPERTY LIMITATION
ACT.

See Limitation of Actions, 2, 3—Rail-
way, 10,

~
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RECEIVER.

Equitable execution — Interest of debtor
under will—Restraint on anticipa-
tion—Arrears of income — Contin-
gent interest — Dependence on will

of another — Creditors’ rights:
Adams v. Cox, 15.
See Costs, 5.

RECEIVING STOLEN GOODS.
See Extradition.
RECOUNT.
See Parliamentary Elections, 3.
RECTIFICATION.

See Banks and Banking—Mortgage, 2
~—Partition, 1,

REDEMPTLION,
See Costs, 3—Mortgage, 5.
REFERENCE.
S oty Gty 1 v Fort
tion, 1-—Waste,
REGISTRY LAWS.
See Indian Lands—Mortgage, 2.
RELIASE,
See Mortgage, 4.
RELIGIOUS COMMUNITY.
See Schools, 5.
RELIGIOUS INSTITUTIONS.
See Church,
REPUGNANCY.
See Will, 8, h
RES JUDICATA,
Action to set aside assignment of chose
in' action — Previous garnishment
mgfmi"oﬂﬁlﬁ‘ﬁ; o?o n‘:ltg-n_

ment — Parties — False evidence —
Fraud—Costs : Johnston v. Barkley,

See Fraudulent Conveyance.

RECEIVER—SALE OF GOODS.

; RESCISSION.
See Sale of Goods, 4, 5.
REVENUE.

Succession duty—* value ™
property—Construction of stat e
éet:orgfg-ceneml for Ontarie =

REVOCATION.
See Company, 4.

RIPARIAN OWNERS.

See Municipal Corporations, T—
and Watercourses, 2

ROAD.
See Way,
ROYALTIES.

See Patent for Invention.
SALE OF GOODS.

1. Action for price — Ascertainmeng
— Counterclaim for hreach of -

tract—Representations not
ing to contract: Kny-
v. Chandler and Massey, 187,

2. Action for price — Combina ot
dealers—Agreement — (o o

— Course of dealing — Co
O’Reilly v. Thompson, 506,

3. Action for price — Injury after
very — Warranty — Examis
Harris v. Simpson, 82,

4. Contract—Breach—Rescission— 3
ages: Fisher v. Carter, 319, .

5. Contract—Terms—Rescission
sale by vendor — ]
dence—Amendment ;
mage, 91.

D

P

-

-
rown v. Dl
6. Dulémcﬁs:in before ;lte‘l: o1 R
not pa: Ascertainm
{‘l‘tyﬂ.—(zu2 ll:;)fz; Lee v. Cul.::.t :;

7. Destruction on vendor's premises

Liability—Damages : Taylor
Chve, 252.

-

8. Lien for purchase mon:
lien—Notice to Fu ch
mortgagee — Solicitor's
Trimble v. Laird, 63,
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=
& Title — Trover — Bills of Sale Act—
—Ownership — Hvidence:
v. Weese, 346

$se Bankruptcy and Insolvency, 2 —
(gmpany, 1—Contract, 4, b—Parti-

eplars, li—Writ of Summnions.

: SALE OF LAND.

$ee Execution, 1, 3 — Executors and
Administrators, 2—Indian Lands—
Parties, 2—Vendor and Purchaser.

SCALE OF COSTS.
8e= Costs, 4 —Master and Servant, 2.

SCHOOLS.

1 Pablic schools—Boundaries of school

By-law—Petition— Award

—Powers of arbitrators—Finality—

Award set aside as to one section—

Bffect on others: Re Kincardine
Sehoo! Sections, 157.

Z Pablic schools—Collection of rates—
t separate schooé—Build-
ing—B _law—Petition — Status of
’: Scott v. Township of
388, 93.

Public schools — Formation of new
5 sehool section—Award of arbitrators
—Statutory requirements — Area of
gection — Number of children of
school age—Determination of arbi-
trators — Jurisdiction — Power of
to review: Re Bainsville

School Section, 455.

Puablic schools—Formation of union
% school section—Appointment of arbi-

trators — Amendment of Public
y Act—Effect on pending ap-

peal — Stay of proceedings: Re
Arthur and Minto Union School
Section, 3

Separate schools — Qualification of

" teachers — Religious community —
Ante-Confederation status — Con-
tract — Invalidity — Residence of
teachers—Payments for furnishing—
PDuration of contract — Erection of
sehool house: Grattan v, Ottawa
Roman Catholic Separate School
Frustees, 58, 389; 8 O. L. R. 135.

See Maunicipal Corporations, 4.

SALE OF LAND—SOLICITOR. 38

_SECURITY FOR COSTS.

See Appeal to Supreme Court—Costs,
5-7 — Infant — Parties, 1—Stay of
Proceedings, 1.

SEPARATE SCHOOLS,
See Schools.
SERVICE OF PARERS.

See Arbitration and Award, 2-—Judg-
ment, 5—Landlord and Tenant, 2—
Writ of Summons.

SESSIONS.
See Criminal Law, 2.
SET-OFF.

See Banks and Banking—Judgment, 3
—Master and Servant, 2.

SHARES,

See Broker — Company — Judgment
Debtor—Money Paid.

SHERIFF.

Seizure of company’s property under ex-
ecution — Interruption by winding-
up order—Right to fees and pound-
age — Rule 1190: Re Palmerston
Packing Co., Allan’s Claim, 339.

See HExecution, 3.
SHORT FORMS ACT.
See Mortgage, 2.
SOLICITOR.

1, Costs — Taxation of solicitor and
client bill — Re-taxation — Special
circumstances—Quantum of counsel
fees and other charges: Re Solici-
tors, 302.

9. Costs—Taxation—Retainer — Negli-
gence—Costs paid by client to oppo-
site party-—Reimbursement by soli-
citor — Account — Items: Re Soli-
citor, 137.

3. Delivery and taxation of bill of costs
—Preacipe order — Agreement with
czlignts——Special order : Re Solicitors,

Be

See Mortgage, 1—Sale of Goods, 8—
Venue, 1
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SPECIAL CASW,

See Street Railways, 1,

SPECIFIC PERFORMANCE,
See Contract, 6-— Parties, 2-— Street

Railways, 1, 3, 4—Vendor and Pur-

chaser, 1,

STATUTE LABOUR.

See Way, 3.

STATUTE

OF FKFRAUDS.

See Contract, 4—Patent for Invention
—Partnership, 2.

STATUTE OF LIL\UTA'I‘[ONS.
See Limitation of Actions,
STATUTES.

Divisior Courts—4 Edw. VII, ch, 12,
sec. 1 (0.)—Application to pending
action: Re Thom v. MecQuitty, 522,

See Assault — Execution, 1 — Extradi-
tion—Municipal Corporations, 1, 10

—Revenne-Schools, 4—Street Rail-
ways, 1.

STAY OF PROCEEDINGS.

1. Action trivial or frivolous—Account—
Audit by Surrogate Judge — Mala
ﬁdes——Insolvency of plaintiff—Secy.-
rity for costs: Smith v. Clarkson,
55;'8 0. L. R. 131,

2. Judgment affirmed by Court of Ap-
peal — Proposed appeal to Supreme
Court of Canada — Necessity. for
leave — Powers of Master in Cham-
bers and Judge—Grounds for exer-
cise.: Tabb vy. Grand Trunk R. V.
Co., 135; 8 0. L. R, 514,

See also 8. C., 116; 8 0. L., R. 281,

See Company, 3—Consolidation of Ac-
tions—Schools, 4.

STREET,
See Way,
STREET RAILWAYS.
1. Contract with municipality — (on-
struction — Operation of railway —

Right of municipality to direct —
Service — New lines — Hxtension of

municipal boundaries—Time tables
and routes—C(lity eugineer~Demi}5
as to cars—=Specifie performance
Private statute — Special ecase -
Hypothetical question — Refusal o
answer—Costs : City of Toronto .
Toronto R W, Co., 330, 446,

[ ]

. Contract with mlmicipality‘Paympm
of percentage of 8T0SS  receipts —
Powers of company and munici-
pality — Passenger f:u'eS—Unea.rned
profits: City of Hamilton v, Hamil-
ton Street R. W, Co., 17" So@m | Fe
R. 455.

[

. Contract with municipalityssa_[e of
workmen’s limited tickets — Speciﬁc
performance -—— Mandatory injune-
tion—Interim order — Convenience -
City of Hamilton v, Hamilton Street
R W, Co:, 207

4. Contract with municipality — Sale of

Wworkmen’s limited tickets —. S
children’s tickets—Specific
ance—-Mandatory injunction — Par.
ties —. Attorney-General : City of
Hamilton v. Hamilton Street R W
Co, 811, 411.

choaol
Perform-

(=11

. Injury. to person — Collision with
vehicle—Negligence — Contributory
negligence—Proximate cau ary -
Cohen v. Hamilton Street R W,

0., 19. :

6.

=

Injury to person  crossing tra e
Negligence~(}ontributory neglick

—Failure to look twice~Nonsuit~
Gosnell v. Toronto R. W. Co SR T e

=1

. Injury to person crossing
Ne,‘:]igongroq(‘nn}*rihutory negli
T,N(éﬁi"g 2:2.(}:\]111);.;01' V. Toronte R.

See Criminal Law, 2

SUCCESSION DUTY.

See Revenue,

SUMMARY APPLICATION.

See Will, 6, 10,

SUMMARY JUDGMENT,

See Judgment, 4, G—Purtition, 2. 2

SUPREME COURT or CANADA_

Court of Can-

See Appeal to Supreme
ada.
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SURETY.
vincipal

 See Administration Bond — P

and Surety.
SURROGA'Y D)
on Bond—Stay of Pro-

COURTS.
See Administrati
ceedings, 1

TAXATION.
See Costs, 8 Solicitor.
TAXING OFFICER.
See Costs, 8.

TELEPHONE.

See Municipal (Corporations, 11.

TENANT FOR LIFE.

See Waste,
TENANTS IN COMMON.

See Partition.
TENDER.

See Company, 12.

THIRD PARTIES.
Kee Indemnity.
TIMBER.

Rale offContructh
-_—-nght of purch
1)1er—Extexxsio
Wilcox v. Johnson,

9.

See Indian Lands—Waste.

TIME.

See Dismissal of Action — Executors
1— Limitation

pora-
a2 Title to 1and—

and Administrators,
of Actions, 1—N
tions, 1, 4—Timber.

TRANSFER.

See Compan
Judgment Debtor.

TREATY.
See Bxtradition.
TREES.

See Timber.

Qearching P ) !
out wa ant—Liquor Lice

3: Postponement

te-sale of tree-tops
aser after. time €x-
n—"Trespass— Costs:

funicipal Cor

ny, 6 — County Courts, 2-

TRESPASS. :

ouse W ith-

rivate dwelling h
nse Act—

i
House of blic entertainment —
Honest pelie — Leave and_hcenso/—
uestions ury——Pleadmg: Bell ‘

v, Lott, 430.
See Public Tealth Actf'l‘imber.

TRIAL.

— Detcrmiuation
questions arising 10 another action
pending : City of oronto V- Toronto
R. W. Co .221’ 345.

L]

2. Setting down — Close of p\u:u\ings -—
Rights of § t——lnjunction mo-
tion—Term dor : Saunderson v.
Johnston, 459, 487,

Qee Bvidence — Jury Notice — Parti-
1‘\\1:\1's—'1':\rtition, 1—Venue.
TROVER.

See Sale of Goods, 9.

TRUSTS AND TRU STEES.
See Administrntion.
U NDERTAKI

tion of Actions,

NG.

See ( Jonsolids

UNDUBE IN FLUBNCE.

See Costs, 1.

VENDOR AND P
r sale of land — Specific
jection of purchaser
—Foreign dcfendant——Jnrladiction~~
'I‘itle—ﬂ\\'ill—-(‘onvcynncﬂ by execu-
t s—Period of distribution : Cooke
v. McMillan, nas.

U RCHASER.

1. Contract fo
yerf ormnucoJOb

jse over
to children of marri —(on~
yeyance by exi children-— Yossi-
bility © hirth of others—
tion: Re Tinning and Weber, o1d.

ands.

VENUE.

See Indian 1

vt action Venue

pll\'lmiﬂ' Conts
Afidavit —

Bruce, Ml

Connty Cov
rly laid by
to chang¢
Leach V.

1. Change-
imprope
of motion
Solicitor:
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2. Change — Preponderance of conveni-
ence—Witnesses — Expense — Fair
trial —Affidavits - Examination for
diseovery: Hanrahan v. Wellington
Cold Storage Co., Bayly v. Welling-
ton Cold Storage Co., 203,

VOLUNTARY ASSOCIATION,
See Church,
VOTERS’ LISTS.
See Parliam‘entary Elections, 2,
WAIVER.

See Costs, 8—Landlord ang Tenant, 2
—Municipal Corporations, 5,

WARRANT
See Criminal Law, 1—Trespass,
WARRANTY,
See Sale of Goods, 3,
WASTE.

Tenant for life—Sale of timber — Pro-
ceeds to be used in repairs—Injunc-
tion—Damages — Reference : i
V. Reavely, 437,

See Partition, 1.
WATER AND WATERCOURSES.

Railway—Riparian owners — Diversion
of water—SaIe-—Injury to owner
below — Injunction—DecIaration of
1-ight~Dumnges: Maughn v, Grand
Trunk R, W, Co., 287

See Municipa] Corporations, 7-9.

WATERWORKS,

See Municipal Corporations, 12

WAY.

1. Accumulation of ice — Negligence of
owner of building—Climatic changes
— Injury to pedestrian — Liability ;
Malcolm' v, Brantford Street R. W.

Co., 249,

2. Bstablishment of highway — Dedica-
tion—Plan——Deed——User—— Evidence
— Railway ; City of Toronto v.
Grand Trunk R. W, Co., 491.

3. Hstablishment of highway — Evidence
— By-law — Dedication — Staj:ute
labour — Municipal corporation - -
Andrews v, Township of Pakenham
G.

4. Non repair—Injury to rerson—Cause
of in;ury~Finding of trial Judge—
Appeal :  Anderson v, City “of s
rorto, 485,

i Non-repair-Injury to person—Negli-
gence—Municipa] corporation—Con- -
dition of sidewalk during construec-

- tion work ; Belleisle v, Town - of
Hawkesbury, 271,

Non-repair—Injury to person—Proxi-
mate cause — Repair of road —
Obstacle — Warning — Liability :
Thomas v, Township of North Nor-
wich, 517. =

ot

=]

X cause — Contributory
negligence—Damageg : Boyle v. City
of Guelph, 220,

8. Non-repai_r—Injury to travellers —

eavation—Want of guard e
struction of publie works—Tjability
of contractops — Municipa] corpora-
tion — N egligenee~Dangerous place
— Absence of warning — Contribu-
to_r_v negligence - Vassar vy, Brown,
Finn v, Brown, 490,

9. Non-repair-Objects blaced on high-
Wway—Neglect of municipality to re-
move—Frightening horse—Liability

haracter of horse—Contributory
negligence : Hemphi]] v, Township of
Haldimang, 163,

10. Right:' of—.Easement—User-—-Statut‘e
of Limitationg — Declaratory judg-
ﬂ(;nt—lujunction: Bartle v. Pearce,

See Easement — Injunction, 2 — Jury
Notice—Municipa] Corporations, 2,
3, 6~Railway, 3, 4.

WILL.

1. Bequest to chari'ty—~Misx}omer~Cy
prés  doctrine - Division among
charities: Re Graham, 90.

2, Construction— A bsolute gift to widow
unless she re-marries — Death of
widow  without re-marrying: Re
Mumby, 10; 8 O. L. R. 983
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15. Execution — Testator’s signature —
Conflict of evidence as to whether
witnesses present—Lapse of time—
Will drawn by person taking benefit

3 Construction——Bequest of personalty
__“ Reversion o i@Gift over— Abso-
lute interest: Osterhout V. Osterhout,

o —Onus: Connell v. Connell, 360,

4, Construction——Bequest to children at i s
o B T 10 B SR
ceased child—Right 0 _=0F AL Lease of premises: Re Brain, 263.

sent—Absentee : Re Clark, 414,
17 Legacy—-Uncertainty as to legatee—

5. Construction — Begquest to wife — Legacy paid into Court—Motion for
Dower—Election : Re Taylor, 211. payment out—Decision on affidavits
instead of issue directed—Costs : Re

6. Construction — Bequest to wife — Hall, 420.

Limited power of disposal — Sum-

mary application under Rule 938— See COPtf_%Cty 6—Costs, 1—Insurance,

- Scope of : Re McDougall, 428. %,u r(c)im ;é 0_Receiver—Vendor and
) %
? 7. Constraction — Codicil — I{Sequest of
' life interest with power of appoint- E o
: : o
ment by will—Corpus to legatee in~ WINDING-UP.
| default: Re Hanmer, 474. $es Company, 7T-14.

8. Construction——Devise———Estate 1}!{1 tail
male—Restrictions on sale—Repug- WITNESS FEES
nancy: Re Smith, 226 i
: See Parliamentary Blections, 1.
9. Construction——Devise——Estate tail —
“ Heirs of body ”’ ¢ Heirs and as-

Z’?é‘s »__t In fee simple:” Re Brand, WORDS.
- 3 : “ Aggregate value.”—See Revenue.
10. Constm;gtion——Degise — Restr{;mt “ Heirs and assigns.”’—See will, 9.
upon jenation—Summary app ica-  « Hei oo 1«
tion under Rule 938—Scope of: Re. Hc‘.rs.d quy' Sef will, ),
Martin, 429. If it is satisfactory.”’—See Contract, 5,
“ In fee simple.”—See will, 9.

11. Colr;strustion—Distrilbution ofI estate Including.”—See Insurance, 6.
—Period for—Acce eration—Income - ** Receiving money valuable security, or
a\ggumulation—lnfant: Re Hughes, other property’."——Sco l‘)xtrmlitio;\.

3 « Reversion.”—See Will, 3.

“ Shall remain standing.”—See Deed.

12. Construction—Misnomer of legatee—
Inéention — Legacy——Vcste«li) inte;wst
__Condition subsequent — ivesting , c
——Dea_ath'of !egate&»—-Foreign domicil WORK AND LABOUR.
:?_l:el]:l),lit?:.lbUtwn of legacy: Re Mit- See Contract, 3.

13. Constructioni—Residuary bequest— r ATEN'S O AINSA” ! FOR
Chiureh — Amount more than B ORKMEN'S COMPENSATION FOR
oient to answer specified purpose— INJURIES ACT.
Application of balance cy-prés —

Intestacy—@Gift for maintenance of Qee Master and Servant.

burial plot — Perpetuity — Charity :
Re Harding, 316
WRIT OF SUMMONS.

14. Devise to stranger and heirs — Re-

mainder over in default of heirs— Service out of jurisdiction ~Place where

Devise voided by devisee witnessing contract broken — Sale of goods —
will—Aceeleration of remainder : Re Place of payment: Blackley Co. V.
Maybee, 421. Blite Costume. Co., 417.




