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Gaada Law Fownal.

Toronto, March, 1874.

. In a case reported in the Central
Law Journal, St. Louis, of Nov. 1873,
upon the question as to the validity of
Railway Aid Bonds, it was held by
the Supreme Court of Kansas that the
law did mot authorize the submission to a
single vote of the question of gubscribing
stock and issuing bonds to two or more
corporations. The question of making
the subseription to each corporation must
be submitted separately to the electors.

The exercise of the power to punish
for contempt of Court is fast approaching
the region of comedy. It appears, says
the Solicitors Journal, that the unfor-
tunate gasman who rules the lights in
Westminster Hall was brought before
that Court whose justices are, in the lan- 4
guage of Lord Coke, the sovereign
justices of Oyer and Terminer, gaol de-
livery, conservators of the peace, &e., in
the realm,” and solemnly informed that
to dazzle the eyes of the judge by turning
on too strong a light would be deemed
contempt of Court. The Judge who ful.
mined was Blackburn, J. The reason of
the glare, as explained by the terror-
stricken official, arose from the demand
in the Divorce Court for ¢ more light.”.

LAWYERS FEES.

Wa do not propose mow to discuss
the wisdom of the present system
of making unfortunate litigants contri-
bute such enormous sums 88 they do to
the coffers of the country, nor t0 enlarge
upon the odium attaching to lawyers for
the large fees they are supposed to receive
for services rendered, but we desire to
state a few facts touching the latter sub-
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ject which may interest some of our
readers. .

There may be those who have takeh the
trouble to estimate the extent to which
attorneys and solicitors are the collecting
agents for the public treasury, sheriffs,
clerks of courts, witnesses, criers, &c.
‘We would draw the attention of those
who have not done so, to a recent return
made to the Legislature of Ontario, by
the Clerk of the Court of Queen’s Bench.
This return applies only to common
law Suits; in Chancery proeeedings it is
even ‘“more so.”

The return we speak of gives an
approximate estimate of the average sum
paid in law stamps in each suit in the
Court of Queen’s Bench, as well as an
approximate average of the percentage of
disbursements in each bill of costs.

For the purpose of the return, Mr,
Dalton averaged the costs upon forty
Jjudgments; twenty of which were en-
tered upon verdicts, and twenty were
judgments recovered at different stages of
the suit before verdict. In all cases
counsel fees were put down among fees
to attorney, and not as disbursements.

The full amount of costs was $3013.64.
The disbursements to sheriffs, witnesses,
postage, &e., other than stamps, $798.89.
Disbursements in stamps, $281.16. Upon
this result, therefore, it appeared : (1) that
the average sum paid in law stamps in
each suit was $7; and (2) that on the
average nearly 36 per cent. of such bills
of costs was disbursements. The average
of disbursements would have been in-
creased if a proper proportion of counsel
fees were added to the disbursement
column.

The large increase to the fees to Sheriffs,
Clerks of County Courts, &ec., which hag
been recently made, will make the
percentage of disbursements much larger.
It may, with reference to these officers, be
advisable to discygs at some future time
the propriety of the adoption of some

—
scheme, different from the present one,
for remunerating them

ADMINISTRATION OF JUSTICE
ACT—CHANGES IN PRO-
CEDURE.

It is, of course, impossible to predict
what will be the course of practice and
procedure in the Superior Courts of Law
and Equity, whether ultimately the
rules which obtain in Courts of Equity will
prevail over those of the Common Law,
or vice versi. It is manifestly desir-
able that there should be, as far as
possible, and as soon as possible, mutual
modifications of practice between the
Courts of Law and Equity, so that the
systems may, while approximating, be

made to work harmoniously together, as . |

auxiliary the one to the other. We
doubt not that the Judges of the Com-
mon Law Courts will be ready in matters
of procedure to adopt the language of
Blackburn, J., when he says “We are
not bound to follow the rules of the Courts
of Equity, but if we saw that their prin-
ciple “was sound and just, we should
apply it:” Elkin v. Clarke, 21 W.R,
447.  And so the Chancery Judges will
be willing to avail themselves of the
rules and practice of Common Law
Courts in matters which have hitherto
fallen exclusively within the jurisdiction
of the latter. The best conceivable thing
to be done at the outset, in dealing with
the new state of affairs introduced by the
Administration of Justice Act, would be
for the Judges to unite in framing a com-
prehensive set of rules or orders for de-
termining the course of procedure under
this Act. But so multifarious are-
the judicial duties, and so great is the
pressure of every-day work, that it is
well-nigh impossible to secure the requi-
site leisure for such an undertaking, and
go in all likelihood things will be left
pretty much to shape their own course.
Out of the disorder, no doubt, a system
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of procedure will in due course of time

ome formulated by the decisions of
the Judges. Meanwhile there are: some
Probabilities as to the effect of the Act in
duestion upon some branches of the
law, which we propose briefly to con-
sider,

And first, as to demurrers in Equity for
Tultifariousness, the practice will be
Somewhat altered. This objection is one
Wpich must be taken by demurrer ; other-
Wise, if passed over, so that the cause
®mes to a hearing, the Court will ad-
Minister appropriate relief. The objec-
tion for multifariousness generally is open
% the defendant, when upon the record
distinet matters are united, whieh it
Would be inconvenient and undesirable
for the Court to try at the same time.
In Loucks v. Loucks, 12 Gr. 343,
Spl‘*l'gge, V. C. remarked (adopting the

guage of Lord Cottenham)—*“To lay

OWn any rule applicable universally, or

82y what constitutes multifariousness
% an abstract proposition, is, upon the
uthorities, utterly impossible.” But he
80¢8 on to say, “It is a just ground of
omplaint with the demurring defendants,
? t distinct matters, wholly unconnected,
1 which they have no interest, are
United in the same record with the case

€y have to answer.” Now, according
the, former practice, the objection
Would not be gocd on demurrer if the
Multifarious matters united were such s
ould only be cognizable at law, and in
™Spect of which there .was not jurisdic-

On in Equity. Thus it is laid down in
f’ﬁo?y’s Equity Pleadings, section 283, re-
eel’f‘mg to Knye v. Moore, 1 Sim. & Stu.,
o+ .“If one of the distinct subject mat-

?’5 be clearly without the jurisdiction of

Court, of Equity for redress, it seems

b the Court will treat the bill as if it
Were single, and proceed with the other
i ber, over which it has jurisdiction, 83

1t constituted the sole object of the
bil »

6@

But the effect of the 32nd section of
the Administration of Jystice Act, giving
Equity’ jurisdiction in Common Law
matters, will alter the law in this respect,
so that the demurrer for multifariousness.
in such a case as Knye v. Moore (supra),
would be probably upheld.

Again, a very importa.nt advance in the
administration of the law was made in
this Province by Strong, V. C., when he
decided in Longeway v Mitchell, 17 Gr.
190, that the beneficial provisions of the
statute 13 Eliz. cap. 5, were open-to all
creditors, Before this decision, the rule
was to refuse relief to a creditor seeking
to avoid a fraudulent conveyance made
by his debtor, unless the person seeking
relief had obtained s judgment and execu-
tion at law. But, as the Vice Chancellor
observed, ¢if a simple creditor could not .
maintain such a bill, he might be entirely
defeated by a conveyance by the fraudu-
lent grantee to a bona fide purchaser,
whilst the action at law, in which he
seeks to recover his judgment, is actually
in progress.” Now under the provisions
of the same 32nd section it seems -to us
that a creditor seeking to impeach a.
frandulent conveyance, could proceed con-
currently, and by one and the same suif
in equity, to establish his right as a
creditor by the decree of the Court,
(which would be equivalent to a judg-
ment at law,) and also to have it declared,
in a proper case, that the conveyance im-
peached was fraudulent and void as
against his claim. In casessuch as Longe-
way v. Mitchell, the Court did not hereto-
fore order the land to be sold for the satis—
faction of the creditor, because not having
his execution in the Sheriff’s hands, the
Coutt would not expedite the sale of the
lands. Yet we think under the new Act,
this relief by way of sale of lands could be
worked out in such a suit by an
ordinary creditor, whose rights ‘as a
creditor are established by a decree for-
the payment of the debt.
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ATTACHMENT OF DEBTS IN
DIVISION COURTS.

The Member for London has introduced
in the Provincial Legislature, a Bill
proposing to limit the right of attaching
debts by exempting the wages of work-
men and labourers from liability to
seizure, to satisfy creditors. Since the
passing of the Act of 1868-9, respecting
Division Courts, the right to garnishee
“debts has been found an efficacious means
in the hands of creditors for recovering
small sums which thousands of dishonest
debtors previously contracted and kept
beyond their reach. The right extends
to “any debt due or owing to the debtor
from any other party.” We do not, for
a moment, question the bona fides of the
motives which have suggested the pro-

" posed legislation, but it would be idle to
deny that there have been those who
have evinced a morbid desire to pander
to ignorance and sympathise with the poor
debtor, to the total disregard of the
rights and privileges of ke poor creditor.

It may be that this Bill will not
go beyond a second reading. But in
the possibility of the law on this sub-
joct undergoing change, it is proper for
us to refer to decisions that have been
made under the Act, which, if not correct
expositions of the intention of the Legis-
lature, ought to be placed beyond doubt
by an amending statute. 1t has been

* held that the costs of a primary creditor
cannot be recovered against a garnishee
unless the garnishee disputes the debt
claimed,—that so much of the debt
attached and no more than will satisfy
“the claim” and “to the extent of the
primary debtor's claim” only—can be
held liable, that the Act provides nothing
for costs, that the proceeding interposes
an authority for forcing away from a
primary debtor a chose in action which
he, and he only, can dispose of and
control, and fhat any sum which is not
taken from him by the force of this

statute, is still vested in himself; the Act
only providing a discharge for so much ;
so that for any sum which is not legally .
attached the garnishee is still liable to be
sued by the primary debtor ; for that can
only be legally attached which the statute
says shall be, and all the rest the
garnishee must pay to the primary
debtor, and that whatever may not be
legally recovered by this proceeding of
garLishment may be recovered by some
other. Without committing ourselves to
any particalar opinion on this subject,
we may mention that the question was
brought before the County Judges at their
last meeting, and as we have stated in a
previous number, a paper was read main-
taining this view with some conclusive-
ness and force. The large majority of
those present concurred in it, so that if
the intention of the Legislature was
really to enable primary creditors to
recover costs in cases where the fund in
the hands of garnishees will admit of it,
the statute should be amended in order
to prevent hardship, and thereby make
this very useful provision more efficient
thah it is at present in counties where
Judges hold the view we have men-
tioned.

Another question has been mooted
which is of some consequence to creditors
to consider, particularly if proceedings by
garnishment are to be taken at their own
costs and charges; and it is this: by
sub-section 4 of section 6,it is enacted that
¢ whether any such attaching order shall or
shall not have been made the primary credi-
tor” &c., may summon the garnishee in
the form D in the schedule. A reference
to the form shews that the clerk issues
the summons—which is to be served on
the garnishee ; section 9 gives the same
effect to the issuing and serving of that
summons as is given by the 2nd sub-sec-
tion of section 6 ; the question has arisen
what is the need or use with this provis-
ion of applying to the Judge on affidgvit
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for an attaching order under the first sub-
-8ection of section 6. The question has
been answered in this way by some of
those Judges who have given time and
thought to its comsideration ; the affidavit
Tequired under the first sub-section of
Section 6, shews (1st) the recovery of a
Judgment and when; (2nd) that some
One or more parties is or are within the
P“Ovince, and is or wre indebted to the
Primary debtor, &c.; then the attaching
order issues, the service of which has the
effect of attaching and binding all debts
due to the primary debtor. This section
and the form C in the schedule shew the
Intention of the Legislature to have been
that all debts owing to the primary
debtor from any party in the Province
should be attached and bound to the
extent unsatisfied on the judgment, and
3 payment by a garnishee into Court,
or to the primary creditor, of the debt
attached is declared to be a discharge to
the extent of the debt owing from
the garnishee to the primary debtor.
T.he attaching order may be served and is
binding in any county. The summons is-
~ BUed by the clerk, to be effectual under sub-
Section 4, can only be legally issued from
8 Division Court, and can only be served
in the Division in which the garnishee
Tesides or carries on business, and can
only include one garnishee on a separate
OF two or more garnishees on a joint
debt; whilst the attaching order of the
J}‘dge binds all debts, (all over the Pro-
Vinece) due by all such parties, whether
such debts are joint or several debts OF
Dot. The summons by the clerk calls
the garnishee before the Court to answer
the claim and state whether he owe 28Y
and what debt to the primary debtor,
and why he should not pay it to satisfy
the judgment. The order by the J udge
Werely attaches the debt, and must if
Decessary be followed up by the primary
sreditor by subsequent proceedings i the
Proper Division Court, in any and 6Ve%y

county where garnisheee reside or carry
on business, unatil his judgment is satis-
fied ; so that if there be only one debt to-
attach or if the garnishees are all within:
the jurisdietion of the Division Court.
issuing the process, a Judge's attaching'
order may be dispensed with by issuing
a summons for each garnishee.

This, we have no doubt, will present &
new view of this inferesting subject to
many of our readers, but those introduc-
tory words of sub-section 4, “ Whether
any such attaching order shall or shall not
have been made,” lead us strongly to the
conclusion, that the view taken by some
of our most experienced County Judges to
whom we allude is correct, and if there
be doubt upon it, it should be settled by
the Legislature now in session.

There exists a contrariety of prac-
tices under section 7, ¢ when the primary
creditor’s claim is not a judgment,”
arising from a difference of opinion as to
whether a summons issued in the proper
Division, as to the garnishee, can pro-
perly cite a primary debtor to a Court
other than which would have jurisdiction,
supposing the proceedings were an oOr-
dinary suit for the recovery of the same
debt ; this contrariety should be set at rest
by legal enactment. The 7th section
provides with certainty for the case of
the garnishee ; he must be summoned to
the Court in the Division in which he
lives or carries on business; nothing
whatever is laid down as to the primary
debtor, excepting that, if practicable,.
the summons must be served on him
unless the Judge shall, for sufficient.
reason, dispense therewith. The gques—
tion here arises, have the rights of am
ordinary defendant been taken away from:.
the primary debtor on the mere allegation
and for the convenience and advantage of " -
a primary creditor? We think not, and
that a Judge could not for any reason of
such mere convenience of the creditor and
garnishee, dispense Wwith gervice, but
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should insist on its being made in every
case which requires personal service in
ordinary cases—if practicable ; if the
primary debtor has been duly served with
summons, judgment may be given against
him ; if he has not been “ duly served” sec-
tion 12 specially ‘provides that no Jjudg-
ment can be rendered against him * unti]
the summons and memorandum with an
affidavit of the due service of both be filed,
unless the Judge, for special reasons, shall
otherwise order, - What, it has been
asked, is due service within the mean-
ing of this section? There is no express
provision explaining it, in the Act of
1868-9, it is therefore argued that it
cannot be left to inference or conjecture,
but resort must be had to the practice on
the subject which existed previously.
By section 21 of the Act in question,
“The Division Courts Act and this Act”
are to be read as one Act. Con. Stat. U.
C. sec. 71 prescribes that “the suit may
be entered and tried in the Court holden
for the Division in which the cause of
action arose orin which the defendant, or
any one of the defendants vesides or
carries on business at the time the action
is  brought, notwithstanding that the
defendant or defendants may at such time
reside in a County or Division different
from the one in which the cause of action
arose.” There were other previous special
Provisions with reference to the Courts in
which suits may be entered and tried—
and with the exception of thess, we
do not quite see how g primary debtyr
can be legally summoned to a Court, or
how any Court has jurisdiction over g
cause of action against him, other than that
which is prescribed by the statutes exist-
ing previously to the statute of 1868-9,
It is ‘contended by some who have
studied the question, that the prim

debtor may be summoned to the Division
Cowrt of the Division in which the
garnishee may be summoned, although
that may causg.him to go toa distant

County for the purpose, no matter at what
inconvenience to him personally, to say
nothing of injustice where he has a
meritorious defence to claim, possibly
“trumped up” against him, and which he
must defend at great expense. Others,
on the contrary, contend that when the
primary debtor and garnishee are . not
both legally amenable to the Jjurisdiction
of the same Court, the primary creditor
should first obtain & judgment against
the primary debtor and then proceed
against a garnishee under section 6. As
the Act of 1868-9 was clearly intended to
meet either case and both cases, it is
urged that it must be read in con-
sistence with the previously existin

statutes. Hence it is desirable, if the
principal features of this useful law are to
be continued, that the Practice under it

should be better settled by the Legisla-
ture,

—

JUSTICE SHALLOW.

“I am Robert Shallow, Sir, a poor Esquire
of this cotnty, and one of the King's Justices
of the Peace, ”—K-{ng Henry IV, Part 2.

It is the popular impression that law
would be a very simple matter if it were
not for the lawyers, If « Common Sense”
were only allowed its proper influence in
the administration of, Justice, law and
Jjustice might come to mean the same
thing. Unhappily the lawyers have out-
witted common sense, and hence the
delays, the extortions and the failures of
justice. Common sense, it is true, is not
entirely denied the privilege of assisting
justice, for juries and Justices of the
Peace still exist; but how saddening it
must be to the reflective layman to mark
how these pillars of the constitution are
being undermined by an aggressive
Legislature. He knows hoyy Jjuries have
been slighted and aseaileq. He will per-
ceive a threat of danger to the Justices in
that clause of the new Administration of
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Justico Act which dispenses with the
Presence of an “Associate or any other
Justice of the Peace” at the Courts of

Deral Sessions.

Though we cannot as lawyers be ex-
Pected to entertain any great reverence
for common sense, we cheerfully admit
t%‘e great services of Her Majesty’s Jus-

63 of the Peace. Sir Edward Coke
%8ld, “The whole Christian world hath
106 the like office as Justice of the Peace,
Y duly ezecuted.” Common sense alone

%88 not insure its being “duly execu-
ted,” but we must not loock for per-
feetion in human beings, and it is unfair

£Xpect that a man, largely gifted with
“ommon genge, should possess other rare
Qualitieg,

In thig country at least, if the Squire

Takeg mistakes, they are generally harm-
* they are more often of the head

30 the heart. He may be ignorant,

Ut he is not usually despotic: he moves
Us to laughter more often than to anger.

And we may laugh at him as much as
%8 will, for the law, probably in her
A0tagonism to common sense, if she does
Dot actually encourage us, secretly joins

.t.he laugh against her much abused
ml_mstt‘&‘. For instance, we read with
Paip that, in the time of Holt, an irrever-

Person wrote of Sir Rowland Gwyn,

. O Was a J.P., in a discourse concerning

Warrant made by him, “ Sir Rowland
foryn i§ a fool, an ags and a coxcomb
2 aking such a warrant, and he knows

ore than a stick-bill.” And this slan-

% was neither hanged nor im-
:u“ned, nor put in the stocks, but

0t scot-free. “To say a Justice i8
o fool,” said Holt, C. J,, “oran 88,
lle;"dco‘xcoml;), or a blockhead; or buffle-
Ay 18 not actionable :” 2 Balk. 688.

d_ ¥ou may with confidence tell 8
Ustice. of the Peace that he is “ an as8

8 beetle-headed Justice,” and, if be
bulates, cite Holt again to his dis-

“nfiture, and you may do this “because

8 man cannot help his want of ability, as
he may his want of honesty : otherwisa
where words impute dishonesty or cor-
ruption :” 2 Salk. 695. It is satisfac-
facty to know how far the law allows us
to go in expressing contempt for a magis-
trate who obstinately refuses to accept our
Views. What balm it would afford to
the wounded feelings to intimate to such
a one, when he has descended from the
bench, « Sir you are an ass, & coxcomb,
and a buffle-head, and C. J. Holt says I
may tell you so.” Whether it is be-
coming, or just, to treat our magis-
trates with levity, we will not here
discuss, It is simply our wish to note
down some thoughts suggested by
reading of two famous and typical Jus-.
tices, the name of one of whom heads
this article. 'If any living Justice shall
profit by what we write, shall learn some-
thing to avoid and something to emulate,
shall be lifted up to a higher and holier
sense of his duties,—we shall be surprised,
but gratified. :

Some 300 years ago there lived s
Justice in Warwickshire named Sir
Thomas Lucy, whom accident and a severe
temper have immortalized. There wus &
difference of opinion between the good
people of those parts and Sir Thomas,
a8 to which of them had the best
right to the deer in the park of the
latter. Sir Thomas strongly favoured
his own title, and having magisterial
authority to support it, prosecuted tres-
Dassers on his lands without mercy. It
is said that amongst the mad fellows who
broke his fences and the heads of his
keepers and stole his deer, was a Master
Will Shakespere. He offended this
Young man mortally by his arrogance
and severity, and the consequence is that
Sir Thomas Lucy, who would otherwise
have been gathered to his fathers and..
forgotten, has come down to posterity .
in the person of Justice Shallow.

Perhaps if we had to find-a generie -
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name under which to classify Justices of
the Peace, we could not get a more con-
venient one than Shallow. Not that
Justice Shallow presides in the inferior
courts alone. Arbitrary monarchs have
found it profitable to honour him with
the highest judicial position in England.
‘Wo would not venture to say that there
is no colonial bench on which he may be
found. He was well known in Ireland
in the troubled times just before and after
the union. I rather think,” said an
Irish Shallow, solemnly thinking out the
construction of a will, “I rather think
the testator meant to retain in himself
a life estate” “Oh, my Lord,” said
Curran, “ Your Lordship must be taking
the will for the deed.”

It was Squire Shallow who lately
decided that a verbal contract required a
stamp. It was also Squire Shallow
before,whom a ‘sharp” lawyer won his
case, in spite of an authority directly
against’ him, cited from Greenleaf on
Evidence. The lawyer insisted that
Greenleaf was not intended as “an
authority,” and in support of his assertion
read the following passage from the
preface :

‘¢ Doubtless a happier selection of these prin-
ciples might be made, and the work might
have been much better executed by another
hand. For, now it is finished, I find it but an
approximation toward what was originally
desired. But in the hope that it may still be
found not useless, it is submitted to the
candour of a liberal profession.”

To return to the original Shallow: we
are introduced to him (in Henry IV,
Pt. 2) at his house in Gloucestershire,
where, with his cousin Justice Silence,
he is expecting Sir John Falstaff, who is
going about the country on a recruiting
expedition. Shallow is a garrulous old
donkey. He has a mind of the * gluti-
nously indefinite” sort, like that worthy
modern magistrate Mr. Brook of Middle-
march, and like him rambles hopelessly
in conversation. He interrupts his re-

flections on the undertainty of human
life with an inquiry as to the price of
bullocks at Stamford fair, and from that
passes, with cheerful irrelevance, to the
days of his youth. In his youthful days,
of which he is very proud, he lost the
magisterial quality of common sense, if he .
ever had it, for he studied the laws, as
the sons of country gentlemen in that
age often did. He himself informs us:

““I was once of Clement’s Inn, where I think
they will talk of mad Shallow yet.

SILENCE—You were called ¢ Lusty Shallow”
then, cousin.

SHALLow—By the mass, I was called any-
thing, and I would have done anything indeed,
and roundly too. Then was Jack
Falstaff, now Sir John, a boy and page to
Thomas Mowbray, Duke of Norfolk.

SiLENCE—This Sir John, cousin, that comes
hither anon about soldiers.

SHAaLLow—The same Sir John, the very
same. Isaw him break Skogan’s head at the
court gate and the same day did I
fight with one Sampson Stockfish, a fruiterer,
behind Grey’s Inn. Oh the mad days that I
have spent ! ”

An edifying glimpse, truly, of the life
of the “sad apprentice of the law” in
the days of Queen Bess, for of course the
poet describes the manners of his own
age. We know from historical sources
that the students of the Inns of Courb
did not lead a very sedate life. They
gave as much of their time to the fencing-
school and the play-house, as to the dis-
cussion of ‘moots.’” They cultivated a taste
for beating watchmen and other boister-
ous sports, from which the refined and
industrious law-student of the present
day would shrink with abhorrence.
When in the mood for a particularly
inspiriting lark, they playfully took the
road and relieved helpless travellers of
their purses. This may seem incredible,
but it is well authenticated that one of
the ablest and most upright Judges of "
that day was in his youth one of '8
band of amateur highwaymen. Happily
he conceived a distaste for this business’ |
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In good time, exchanged his pistols for
?"8 law books, and rose to eminence
In hig profession, and when he became
Chief Justico of the Queen’s Bench, it
Was observed that gentlemen of the road
found p, mercy at the hands of Chief
Justice Popham. ‘

Here, for the present, we must take
leave of J ustice Shallow. We may have
Something more to say about him, when
¥e come to speak, as we hope to do, of
hig worthy colleague Justice Silence.

SELECTIONS.

THE YEAR 1818 IN ENGLAND.

The year which has just closed was a
Temarkable year from a legal point of view.
e judicial system which has been the
8rowth of centuries—the great division
tween equity, the offspring in its
Tecent developments of the power arro-
8ated to themselves by successive lord
Chancellnr-, and law, the creature of
Custom and statute extended and explain-
Y judicial decision—has been swept
3Way by the strong hand and overwhelm-
g influence of a lord chancellor who
8¢complished his reform while still a
Dovice in his high office. The profession
d the public daring the last twenty
{ ars had welcomed small innovations in
.'© respective jurisdictions, the introduc-
e:)n of common-law remedies into chan-
la,ry’ and of equitabledefencesinto common
. thw’ without venturing to contemplate
® fusion of equitv and law. And per-
c:ps the most resiarkable circumstance
Mnected with th. ureat measure of Te-
™ which will render ever memorable
it é)ur legal history the year 1873, is that
tw 088 not on its face enact a fusion of
no§1 branches of jurisprudence. Its
. w::ng learned author foresel\]w thatg
¢ to propose to merge the conr
::1(: shuffle the judges together, and sub-
all questions upon our different laws
Outio‘n‘tﬂ 8o merged, there would be a2t
i 'y based on reason which might
WP:"II the success of the measure.

rs}(:fa prudence which many chancel-

th perhaps a higher order of genius

n Lord. Selborne have lacked, he pre-
kee ed existing courts and their judges,
Plng the courts distinct even in their

nomenclature, and providing for the
business to run almost precisely in the
groves in which it has run hitherto.

We feel that when the magnitude of
the Judicature Act is regarded, all other
measures sink into comparative insignifi-
cance. At any other time the Railwdy
and Canal Traffic Act, which took away
an important jurisdiction from a common-
law court, and gave it to commissioners,
would have been looked upon as a very
important measure—much as the Election
Petitions Act of 1868 was considered,
seeing that it took from the House of
Commons the exercise of important judi-
cial functions, and transferred it to the
common-law judges. And the act of this
Year is undoubtedly one of great moment,
as it seems to facilitate the redress of
grievances alleged by and against the
great carrying companies of this country.
The general legislation of the session we
have already noticed 'in these columns,
and wé do not propose to carry our readers
over the ground again.

Next in importance to the great change
in the judicial system of this country is
the operation of death and promotion in
the ranks of the judges and the Bar.
The death roll for this year exhibits the
names of men who could ill be spared.
One of the greatest lawyers England ever
saw was lost to our court of ultimate
appeal in the person of Lord Westbury.
The Court of Chancery had scarcely been
adorned by the elevation of Sir John
Wickens, one of the most scholarly,
acomplished and able men of his genera-
tion, before illness incapacitated him to
perform the duties or his office, and in a
short time terminated fatally. The Court
of Common Pleas lost its Chief Justice,
who, while more distinguished at the Bar
than on the Beuch, was a painstaking and
conscientious judge, and particularly
capable in presiding over his court at
Guildhall, which, at the time of his ap-
pointment, was a favourite tribunal for
the trial of heavy commercial causes.
The Court of Exchequer sustained a
serions loss in the retirement ofsBaron
Channell, who died shortly after. An
Irish Judge of eminence, Chief Baron
Pigot, died at the close of the year ; and
this completes the list of our judicial
losses. Dr. Lushington, for a long period
Judge of the Court of Admiralty, died
during the year, but he had previously
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retired from all judicial duties. The
other lawyers of position or note abroad
and at home, who must be named as
having been lost to us, are : Chief Justice
Chase (of the United States), Mr. T.
Chisholm Anstey, the Hon. Sir George
Rose (ex-Judge of the Court of Review),
Mr. Thomas Tomlinson, Q. C., Mr.
James R. Hope-Scott, Q.C., Mr. T. H.
Hadson, 8ir Wm. Alexander, attorney-
general to the Prince of Wales; Mr.
Serjeant Bellasis, Mr. Seijeant O’Brien,
Mr. Edward Masson (formerly attorney-
general for Greece), Mr. Dominick
M'Causland, Q.C., Mr. Edmund Fitz-
Moor, Q.C, and the Hon. William Jar-
dine, Judge of the High Court of the
Northwestern Provinces of India.

The changes in the Bench and Bar by
promotion have been gradual, but in one
sense remarkable. W hen we say gradual,
we intend to indicate that Government
has not made any appointment until the
very last moment. By the retirement of
Lord Romily from the Mastership of the
Rolls it became necessary to appoint a
successor. With some motive, never
thoroughly comprehended by the pro-
fession and the public, Lord Selborne
assumed the functions of a judge of first
instance, and transacted, for a consider-
able period, the business of the court.
At length Sir George Jessel was appoint-
ed, thereby, although not necessarily,
removing from the House of Commons a
politician having little influence as a law
officer, and who had particularly dis-
tinguished himself as the uncompromising
opponent of reform in legal education.
The Rolls Court proved to be for him
& congenial sphere, and the appointment
was universally acknowledged the only
one which could properly be made. On
the retirement of Baron Channell, Mr.
Pollock, Q.C., was raised to the Bench

in the Court of Exchequer ; and the death-

of Vice-Chancellor Wickens made an
opening on the Equity Bench to which
the stuffgownsman in the largest Practice
at the Equity Bar was promoted, and Sir
Charles Hall has proved:himself to be a
capable judge.

The promotion of Sir George Jessel
vacated the office of Solicitor-General, to
which, after considerable delay, as usual,
a member of the Bar and the House of
Commons who had distinguished himself
for his ability and independence, was

selected, in the person of Mr. Henry 3
James. The Government having sustained +
a succession of reverses in the constituen- :
cies, the re-election of their solicitor ]
became a matter of vital importance, and
rarely has the contest on the re-election of
a law officer proved so exciting. The soli-
citor was re-elected, but when the year
closed the return was still threatened by
petition. Within a few weeksof Mr. James’
appointment and re-election, the attorney-
general (Sir John Coleridge) was raised
to the vacancy created by the death of -
Chief Justice Bovil, and Mr. James
became attorney-general.  This rapid
rise of one whose reputation at the Bar
had not been -of the highest order, but
who had been known as a shrewd lawyer
and clever speaker, is perhaps unparal-
leled, and deserves a prominent position
in the facts of the year. The solicitor-
generalship vacated by him was filled by
the appointment of Mr. Vernon Harcourt,
an accomplished debator but not a prac-
tical lawyer. Sir John Coleridge, soon
after his elevation to the Bench, was
further elevated to the House of Lords,
to which assembly he will add judicial
strength for the remaining period that it
will be required, and debating power of
an essentially aristocratic order. ‘

The business transacted in our courts
has been such as to call for little observa-
tion. In the Queen’s, Bench a trial at
bar has been in progress for more than
half the year, keeping at work all the
long vacation three learned judges and a
strong bar. The case which has occupied
the attention of the court is in itself ex-
traordinary, but it has been embellished
with forensic asperity and impudence
which will make it a subject of curiosity

and wonder to coming generations. The

case Will further be considered as proving
the extremely useful purpose which i8
served by our system of trial by jury, -
for twelve men have evinced an amount
of intelligence and practical knowledge
which has done much to facilitate the '
just determination of the most gigantio
prosecution which has ever encumbered 8
court of law.

It must be considered that, speaking
generally, the legal business in the
country has declined, whilst, we believe,

both branches of the profession have con- i

sidernbly added to their numbers. Vigo-
rous measures have been taken during
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the year by the solicitors to improve the
Corporated Law Society and to bring
1D it, or into action with it, the im-
POrtanf: law societies of the provinces.
® agitation for improved legal educa-
a0 0, which lay dormant during the pass-
a°3 Ofthe. Judicature Act, was revived by
th €putation to the Lotd Chancellor at
8 close of the year, and promises to lead
egislative action with reference to the
ns of Court.—Law Times.

tio

MERCANTILE AGENCIES.

The most important question with re-
8ard to mercantile agencies is as to how
8% their communications made to their

. Patrons and customers and affecting the
edit and commercial standing of others
are to be regarded as privileged eommu-
Meations, However useful these agencies
May be to traders and merchants when

Properly conducted—and that they are

Usefu] there can be little question—they
May yet, if recklessly and dishonestly
Daged, .become engines of great evil,
0d sources of great injury to the wor-
thlest and most solvent business men of
e Country,
4As thess agencies are an outgrowth of
ern times, there are but few cases to
found in the reports relating particu-
o 1y to them, but it is believed that
c{“’“gh may be found to settle, pretty
li:g?l.y,' the extent of their rights and
cat,‘lhtl?s in the matter of communi-
g information.
16 earliest case bearing upon the sub-
I8¢t is that of Goldstein v. Foss, 2 Carr
th ayne, 252 (1826), The facts were
«8e: A society had been formed, called
: T!‘e Society for the Protection of Trade
:'ga}nﬂt Swindlers and Sharpers,” into
¢ lch all fair traders were admissible.
1o Was the duty of defendant, its secretarys
beascertain and designate to the mem-
™S, the names of such persons as were
f::!ned improper persons to be balloted
W 3 members. The libel complained of
m&s & communication addressed to the
a®mbers of the society, in which it W88
thi that the plaintiff was repcrted 0
+8 8ociety as improper to be proposed
L be balloted for as member thereof.
%urld Tenterden told the jury that there
catid be no doubt that such a communi-
Yo Was libelous, and the jury gave &
®dict for plaintiff

The case of Fleming v. Newton, 1 H.
L. Cas, 363 (1848), is, however, more
‘nearly akin to the precise subject we have
in hand. There the appellants were
directors of a Bcottish mercantile society,
formed ‘to concentrate and bring to-
gether, from time to time, a body of in-
formation for the exclusive use of the
members, relating to mercantile credit of
the trading community, with a view of
diminishing the hazards to which mer-
cantile men were exposed. The rules
required the secretary to collect from the
public records of protests, etc., the names
and designations of debtors in frade,
etc., and to print his information and
forward it monthly to each member of
the society. The respondent had dis-.
honoured two notes, and procured an
interdict against the publication of the
protests by the appellants. The laws of
Scotland required all protests to be regis-
tered in a public register, and it was con-
ceded that the extracts complained of
were taken from this record, and were
made for a limited purpese, and for the
use of the society. The House of Lords
dismissed the interdict. In the course of
the judgment the Lord Chancellor spoke
as follows : “ They (the society) are en-
gaged in mercantile affairs in which their
security and success must greatly depend
upon a knowledge of the pecuniary trans-
actions and credit of others. That each

| of them might go or send to the office

and search the register, is not disputed,
and that they might communicate to each
other what they had found there, is
equally certain. What they have dome
is only doing this by a common agent,
and giving the information by means of
printing. No doubt, if the matter is a
libel, this is a publication of it ; but the
transaction disproves any malice
shows a legitimate object for the act
done.” The turning point in this case
was probably the fact that the matter
claimed to be libelous was copied from &
public record.

The earliest case in this country, so far
as we have been able to ascertain, was
that of Billings v. Russell, 8 Boston Law
Reporter, 699, tried before Dewey, J., at
Nisi Prius. The plaintiff was a merchant,
aud the defendant the proprietor of the
“ Boston Mercantile Agency.” The de-
fendant had received from his agent, on
what was supposed to be reliable au-
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thority, a report injurious to the credit of
the plaintiff.  This report had been read
by defendant’s clerks to regular sub-
scribers to defendant’s agency, who were
interested in knowing the standing of
the plaintiff. The report was incorrect
and unjust. The Court charged that if
defendant, as the constituted agent of a
commercial house, upon the application
of his principal, made inquiries at the
proper places, and under proper and
reasonable guards to insure accuracy and
privacy as to the information thus
obtained, and the information which he
thus obtained was repeated bona side to
his employer, and to him alone, as the
result of such inquiries, and for the pur-
pose of governing his conduet in his
business transactions with the party as to
whom the inquiry was made, such com-
munication may be justifiable as a confi-
dential communication, and the defendant
would not be responsible althougly the
information was incorrect and unfounded
in fact, the defendant acting in good
faith and believing it to be true at the
time he communicated it, but that the
privilege of a confidential commuuication
would be confined to the agent, and if
the principal repeatcd it to others he
would be responsible,

In Taylor v. Church, 8 N. Y. 452
(1853), the question was fully discussed
before the Court of Appeals of this State.
Several mercantile firms of the city of
New York associated together, and “em-
ployed the defendant to travel in the
southern and western States, to obtain
information in relation to the standing of
merchants and traders residing there.
The information obtained was transmitted
in the form of a report to one of the

associated firms, and by them printed, -

and a copy sent to each member of the
association. The defendant having made
a report unfavourable to the credit and
standing of the defendant, a merchant in
Mississippi, which report was circulated
in the usual manner, the plaintiff brought
an action for libel and recovered judg-
ment, which being affirmed by the Court
in banc, an appeal was taken to the
Court of Appeals. The judgment wag
reversed on the ground of improper rejec-
tion of evidence ; but on the question of
libel or no libel, Jewett, J., who delivered
the opinion, 8aid : “I think the Court
below was right in holding that the pub-

lication could not be included within the”;
protection of privileged communications. |
In this case the communication was not
even confined to persons making the
inquiries of the defendant. The libel |
complained of was printed by his pro- .
curement, and distributed by him to
persons who had no special interest in
being informed of the condition of the
plaintiff’s firm.” This was all that was
said on this point. But on the question
being propounded to the Court—¢ Was
the alleged libel a privileged communica-
tion?” all the members of the Courb
who heard the argument were of opinion
that it was not.

This decision must rest solely upon the

- ground that the.information claimed to

be libelous was communicated to persons
other than those who had a direct and
special interest in it, and, as we shall see,
it is an authority for nothing beyond that.
Ormsby v. Douglass, 37 N. Y. 477 .
(1868), was an action of slander against
the owner of a mercantile agency in New
York. By the terms of the subscription
to this agency—which constituted the
contract between the defendant and the
person to whom the alleged slanderous
words were uttered—all information was
to be considered strictly confidential and
furnished only for the use of subscribers.
One Benton, a subscriber, holding a note
indorsed by the plaintiff, applied to the .
defendant for information as to his credit, -
responsibility, etc.  The books of the
agency were consulted by the clerks, and
the result communicated to the defendant,
who thereupon informed Benton that
plaintiff was “ a man of no responsibility;
he wasa bad man and worked for counter-
feiters, and wasa counterfeiter.” On the
trial, a Hon-suit was granted on the ground
that the communication was confidential
and privileged. This judgment the
court of appeals affirmed, on the ground
that the words were communicated by the
defendant in the performance of a duty
imposed upon him, to a person who had
an interest in the matter, and who had & .
right to require the information.  This
decision is in accordance with the rule 80 ,
well stated by Parke, B., in Toogood V-
Spryling, 1 Comp. M. & R. 143—and
which has been since universally approved
—that a communication is privileged, if "
fairly made, by a person in the discharge |
of some public or private duty, whether .
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legal o moral, or in the conduct of his

0 ot R i
%R affairs, in matters where his interest

Concerned.
o he doctrine laid down in Taylor v.
Urch, that communications derogatory
not 8 credit or standing of another were
o Pl‘lYlleged. if made to those who had
in g'Peclal interest therein, was re-asserted
7 underlin v. Bradstreet, 46 N. Y. 188;
defAm’ Rep. 322. In that case the
Stendant had a commercial agency, and
tributed to his subscribers, semi-
Shaually, 10,000 copies of a publication
g“’lng the credit and standing of mer-
cants.  He also issued a weekly sheet of
Corrections,” which was sent to all sub-
&nrébers. to the semi-annual publication,
n Which contained the alleged libelous
atter—to wit, that the plaintiffs had
a —which was false. The defendant
PPealed from a judgment against him,
and the judgment was affirmed for the
l%‘ﬁ"n above stated. The court said:
ether a libel or slander is within the
Yotection accorded to privileged com-
Uhications, depends upon the occasion
th the publication or utterance as well as
8 character of the communication. The
Y must have a just occasion for
meaklng or publishing the defamatory
w?tt?lﬂ A communication is privileged
thin the rule when made in good faith,
th answer to one having an interest in
® Information sought; and it will br
pnvﬂ"ged, if volunteered, when the party
an‘? om the communication is made has
it terest in it ; and the party by whom
3 made stands in such relation to him
o make it a reasonable duty, or, at
-88%, proper that he should give the
cluo?mation." Precisely the same con-
Slon, and on the same grounds, Was
Phil,ed in Commonwealth v. Stacey, 3
me Leg. Gaz. 13, which was an indict-
: 1t for an alleged libel contained in the
I“ ar of a commercial agency.
t follows, then, from these decisions,
&gena Communication from a commerct
i CY to a subscriber is privileged, pro-
in <4 the subscriber have a special interest
® particular information communicat-
Publs ut that if the communication be
hay; ed to all subscribers, whether
not 18 & special interest in it or not, 1t 18
Privileged, and if defamatory, may be
Bur, @ the subject for an action.—Pitfs-
9% Legal Journal.

ASSURANCE ON LIFE OF HUS
BAND FOR BENEFIT OF WIFE.

In Brossard v. Marsouin, in the superior
court at Montreal, October 21, 1873,
before Beaudry, J., a question was ruled
which appears to be novel and worthy of
note, although the court is not one of
last resort. The defendant, a public
trader, holding her goods apart from those
of her husband, effected a-policy of assur-
ance upon his life in the sum of $1500,
which sum was stipulated to be paid to
her in the event of his death. The
husband having died, and the defendant
becoming embarrassed, one of her princi-
pal creditors forced her into bankruptcy.
The defendant put the assignee in pos-
session of all her goods, but refused to
surrender to him the policy of assurance.
The assignes filed his petition asking that
she be compelled to deliver the policy as
a part of the estate of the bankruptey
belonging to the creditors. The defend-
ant responded that the provincial statute,
29 Viet., ch. 17, which authorizes similar
assurances, provides that the amount
shall be paid in the manner directed in
the policy, and cannot be subjected by
any creditor or creditors whatever. The
assignee contended that the creditors
mentioned in the Act are those of the hus-
band, and not those of the wife ; but the
Court took the same view of the statute a8
did the defendant, and dismissed the
petition with costs.

We do not recall any case similar to
the above, and after a considerable search,
Lave not been able to find any. In the
case of Murrin, bankrupt, 2 Dillon C.
C. 120; 8. C. 2 Ins. Law Jour. 524, a
wife possessed of a separate estate secured
to her by an ante-nuptial settlement, ob-
tained, in 1869, a policy of insurance
upon her own life, payable upon her
death to her husband. She paid the
premium for a year out of her own estate.
Before the year expired her husband was.
adjudged a bankrupt. Out of her own
estate ehe paid the premium for the two
following years, 1870 and 1871, and be-
fore the next premium fell due, she died ;
and it was held, in a contest between her
husband and his assignee in bankruptey,
that the former was entitled to the pro-
ceeds.—Central Law Journal.
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The question whether a father can, by
contract, surrender his rights over his
infant child, has recently been canvas-
sed with seriousness, in the courts of*
Lower Canada, and has been finally
answered in the negative, by the Queen’s
Bench at Montreal. We allude to the
case of Barlow v. Kennedy, 17 L. C.
Jurist, 253. Kennedy was a day laborer,
in indigent circumstances. His wife.died,
leaving him a female child, the issue of
their marriage, about eighteen months
old. Both Kennedy and his deceased
wife were Catholics, and the child had
been christened in that faith. Unable to
care for the child, he gave her to Barlow,
a Protestant, in good circumstances,
agreeing, by parol, that the latter should
have her to rear, educate, and dispose of,
during her minority, to all intents and
purposes, as though she were his own.
This contract was reduced to writing be-
fore a notary, which writing Kennedy
agreed several times to sign, but failed or
neglected to do so. Finally, Kennedy
re-married ; and, after Barlow had had
the exclusive custody of the child for
more than four years, in pursuance of
the agreement, and without any compen-
sation from Kennedy, the latter demanded
that she be restored to him. This being
refused, he sued out a writ of Zabeas cor.
pus to recover possession of her. The
Judge of the superior court having heard
the case uptn issues which he had caused
to be made up, rendered the following
Jjudgment :

“The Court having heard the parties
by their respective counsel, examined the
proceedings of record and deliberated,
considering that it is satisfactorily proved
that petitioner, some three or four years
ago, placed Mary Ann Margaret Kennedy,
his infant child, under the care and
guardianship of the respondent, William
Barlow, and delegated his, said petition-
er’s right, authority and control over her
person, under the express understanding
and agreement that said respondent
should bring her up and educate her ag
his own child; considering that said
respondent then accepted the guardian.
ship of said Mary Ann Margaret Kennedy,
and has ever since, with great care and
kindness, and gt great expense, brought
her up, according to the said understand-

ing and agreement, and desires to con-
tinue 50 to do; considering that it would
be more conducive to the comfort, hap- -
piness and welfare of the said Mary Ann
Margaret Kennedy to suffer her to remain |
under the care of said respondent, who'
and his wife have become much attached |
to her, and to whom she has also become |
much attached, than to consign her to the §
guardianship of the said petitioner, a poor |
day laborer, and a stepmother, fo whom |
she is an entire stranger, doth dismiss the
petition of said petitioner with costs, and ;
remand said Mary Ann Margaret Ken-
nedy to the guardianship and custody of |
the said respondent.” ‘
This judgment was removed to the |
Court of Review and there reversed ; and
the respondent having appealed to the
Court of Queen’s Bench, the judgment
of the Court of Réview was affirmed.
Badgley, J., of the Queen’s Bench,
said : ‘It is unnecessary to enter into-
detail of the right of a father to have the
custody of his infant child: as a matter
of justice and of law, the father requires
ne provision of law to secure to him that:
right, which no one can disturb or force ./
from him, nor deprive him of, except on |
account of his own bad conduct or by
his own consent. Except in the case of
insanity, or some deliberate course of im-
morality or ecriminal act of his own, no
father can forfeit or lose his paternal
right, and even a contract by him to part
with his child is, so unnatural, that
the law does not recognize a man’s right
to violate his most sacred duty, least of
all to bind himself by a contract to do
that which is inherently immoral and ab’
initio illegal, and in the eyes of the law
null and»void. Even, therefore, if &
father bad signed such a contract, it wonld
not be binding, and he could still demand
and have the custody of his child.”
Monk, J., of the same court, said that -
the judgment of the court of first instance -
was an extraordinary one; and that it
was monstrous to think that a father
could divest himself of his right to his 1
child. b
The cases upon the subject of the right
of a father to the custody of his infant
child, and which determine under whab i
circumstances a court of equity, or &
court of law, in a proceeding by habea#
corpus, will control that right for the
benefit of the child, are very numerous-
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OIr effect is very well shown by Mr.
Rzlol}ler, in his work on the Domestic
28tions, pp. 334, ef seq. Contests of

character generally arise between
. 80and and wife, in the event of separa-
b'(l:,l or divorce ; and there appear to be
vol. few cases upon the precise point in-
naved In the case above considered,
& Wely, whether a father may, by con-
9, surrender to another his parental
s over his infant child,
of . 80 Englich case in point, the father
ie?in Infant daughter, the mother having
wig, ceently, had agreed to let it live
an uncle, who was to maintain and
ﬁ&lcate it until it should be able to pro-
hote for itself, and the father promised
w dto take the child away from the uncle,
8 % pay a certain sum monthly for its
£ 01? T ; the agreement was acted upon
not‘“?me months; but it was held that,

Withstanding the agreement, the father
th&s 8t liberty to revoke his consent to

® child’g living with its uncle ; and in
w'l:sl‘oeeeqing by habeas corpus, the child
S delivered to the father: Reg. v.
in % 16 Eng. Law and Eq. 221. But
ha.g Casein Massachusetts, where a child
Tuog}, een given up at its birth, the
Pare T having then died, to its grand-
tllei:lts' Wwho kept it for thirteen years at
mag OWn expense, without any demand
% © by the father for its restoration, the
ehilg (Sh{lw, Ch. J.,) refused to restore the
. ¢ t0 its father. In Mayne v. Bald-

! Halst, Ch, 454, an infant dsughter
Testored to her father on habeas cor-
the’ although he had committed her to
gponaespondent, and agreed that the re-
thoy) o1t Should be her fatker until she
Yearg attain the age of twenty-one
Supre e same view was taken by the
Me  court of New Hampshire in

f-hate V. Libbey, 44 N. H., 321, where .

I} LR, :
t‘;p 29;188 question is considered, upon a

facts which appear from the im-
s:'f;;"t. Statement in the opinion, to be
n Similar to the case in Canada. The
Sboyy o7 ¢ “In this case the child, when
b W0 years and five months old, was
m With respondent in February, 1859,
186) 8intained by him until December,
ay,
a It appeareq that until December, 1861,
Bayg 4 of nearly three years, the father
thilq . Dolice of his wish to have the
of g *t0red to him. Upon the subject
%rms upon which the child was

> When thig application was made

taken by the respondent, the evidence is
conflicting ; but upon a careful considera-
tion of it, we think that the relation is
not impeached, but that the father placed
the child in the custody of the respondent,
with an agreement that it should be his,
and be brought up by him. And the
question now is, whether in the exercise
of a sound discretion, the custody of the
child ought to be withheld. The child
had been suffered to remain with the
respondent nearly four years before the
application, and she is now about six and
& half years old ; and assuming that there
is nothing inthe character of the father
or stepmother that renders them unsuit-
able to be entrusted with the nurture of
the child, we can see mothing in the other
circumstances that would make the change
of custody sought for, hazardous to the
Pérmanent interests and welfare of the
child ; certainly not to such an extent as
to justify a final severing of the ties which
bind the parent and child together.
* * % Qur opinion, therefore, is that,
upon refunding the sums of money ex-
Dbended by the respondent, under the agree-
ment, the father may revoke his consent,
and thereupon, the custody of the child
may be awarded to him.” But it has been
held, that where a father, whose wife had
died, gave his female child, three years:
old, to her aunt, with whom she remained
SIX years, the father during that time
visiting her but once a year,and contribut--
ing nothing to her support, his right to
her custody was gone: Com. v. Dough-
erty, 1 Pa. Legal Gazette 63.

The principle declared in the case in
Canada has been carried even further.
It has been held that a husband cannot,.
by agreement with his wife, delegate to
her the care and custody of their infant
children :  People v. Mercein, 3 Hill,
(N.Y.) 399, 408 ; Johnson v. Tervy, 30
Conn. "259, 263; Earl of Westmeath's
case, Jacob, 251, note (¢). Although
such agreement be by deed. Jac. 251.

And, excepting of course, those cases
Where the father, by reason of immoral
habits, extreme poverty, or otherwise, is
unfit to have the custody of his infant:
child ; -and excepting also, contests be-
tween husband and wife for the custedy
of their minor children, as well as cases
governed by the laws relating to the
apprenticeship of minors, the role un-
doubtedly is as stated by Mr. Justice
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Cowen, in People v. Mercein, supra, that
a father holds his children under a
personal trust which he cannot alienate.
And the supreme court of Illinois has re-
cently held that the right of a father to
the care, custody and nurture of his child
cannot be wnfringed by the State, except
for gross unfitness for the charge, or for
the commission of crime by the child,
exposing him to imprisonment; and
hence, that a statute authorizing children
to be committed to a reform school, with-
out any charge of, or trial for crime, but
merely because they appear to officers of
the law to be destitute of proper parental
care, and growing up in idleness, vice,
etc., is unconstitutional, as involving
imprisonment without due process of law;
and that a child thus committed may be
discharged on habeas corpus, on the
father’s petition : People v. Turner, 55
Ill. 280.—Central Law Journal.

THE CHANCERY IN OLDEN
TIMES IN ENGLAND.

Under Edward.I, the officers of the
‘Chancery (Court) lived and lodged to-
gether at an inn, or hospitium, which,
when the King resided at Westminster,
was near the palace, or, perhaps, part of
it, until it was removed to the Domus
Conversorum, under Edward III. The
writs were sealed on a marble table, which
.stood at the upper end of the hall, and
there they seemed to have been delivered
-out to the suitors. It is supposed that
this table still exists beneath the stone
stairs. When the King traveled he was
followed by the whole establishment of
the Chancery (Chancellor, clerks, and all),
on which occasion it was usual to require
a strong horse, able to carry the rolls,
from some religious house bound to fur-
nish the animal; and at the towns where
the King rested during his progress, a
hospitium was assigned to the Chancery.

Even as far back as the reign of James
1. the Chancellors duties were very
weighty ; when Lord-Keeper Williams
first held the Great Seal, the press of
business was so great that he was com-
pelled to sit in his court for two hours
before daylight, and to remain there until
between eight and nine, and then repair
to the Houss of Lords, where he stayed
$ill twelve or one; after taking some re-

freshment at home, he would return t0 -
his court, and hear such causes as he wa8
able to hear in the morning; or, if he ab
tended at council, he would resume hif |
seat in Chancery towards evening, an
sit there until eight o’clock, and eves -
later; on reaching home after all this
fatigue, he read all the papers his secre- |
taries laid before him; and then, although
the night was far gone, would prepar®
himself for the House of Lords the next
day. Whitelock mentions himself a.l}d
his brother commissioners sitting 12
Chancery from five o'clock in the morning
to five o'clock in the afternoon.

Sir Lancelot Shadwell, the late Vice
Chancellor of England, in his evidenc® -
before the Chancellor Commission, de
clared the business in the Court was thep
80 heavy, “that three angels could nob
get throughit.” Sir Thomas More, whe? |
he took his seat for the first time in the §
Court of Chancery, addressing the baf
and audience said, “I ascend this seat® .
as a place full of labour and danger, voy'
of all solide and true honour ; the whic
by how much higher it is, by so much
greater fall I am to feare.” Laboriou#-
indeed it was then, and still more labo -§
ious is it now—but void of honour ¥
never was, and never will be; and 8%
such professions of indifference to its dif"
nity, because of the duties annexed ¥
that dignity, as much- deserve contemp?:
as they meet with neglect. *When 1
was Chancellor,” says Bacon, “I tol®.
Gondomar, the Spanish Ambassador, thet |
I would willingly forbear the honour ¥
get rid of the burden ; that I had alwsy® §
a desire to lead a private life.” Gond?:
mar answered that he would tell me *:
tale :—*“My lord, once there was an old
rat that would needs leave the world ; h’;
acquainted the young rats that he woul®:§
retire into his hole, and spend his days 1’
solitude, and commanded them to respd{
his philosophical seclusion. They fof}
bore two or three days ; at last, one E
ier than his fellows, veptured in to 8%
how he did ; he entered and found h"’
gitting in the midst of 'a rich parmes®”
cheese.”—Am. Land and Law Adviser.

Do
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NOTES oF RECENT DECISIONS.

QUEEN’S BENCH.

MicHABLMAS TERM, 1873.

e DuLLea v. TAYLOR. -
ong, N
Tct—Notics of intention net to perform—Right
to sue.
Whe"‘e a party, before the time stipulated for
not Tming his contract, declares that he will

b Perform it, the other party may treat this as
Teach and sue.

Decl&!‘ation: that the plaintiff agreéd to sell
_oi;i_efendants to buy certain land in Oshawa
!'ebmg the lands of plaintiff, which would be
. ty enhanced in value to plaintiff, for §325,
he following terms : the money to be paid
the d° conveyance executed on demand, and
- Sefendant should within eighteen months
%i;i? & factory thereon, of the dimensions
Plateg o and carry on there the manufacture of
this N Ware ; and that in case he should not do
* '€ could at the expiration of said eighteen
8 reconvey the land and receive back the
. ¢ money ; and all things happened and
n“yes elapsed, &c., and plaintiff was ready to
o and yet defendant did not pay plaintiff
intiﬂ'flplebe the purchase, but notified the
tory, that he abandoned and would not per-
P € agreement, &c.
:a;hon equitable grounds, that defendant
€ agreement on behalf of himself and
N cOWho were about to associate themselves
the la.i(;npany to manufacture plated ware, on
of ‘l"t: and defendant with the intention
in Ing said land as a site for their factory
N .the company should decide to erect it
Tage ¢ ; that the plaintiff knew this when he
intigy fagl‘eement ; and before any demand by
of aaiq h°' Payment, and before any conveyance
Rot 4, nd, defendant and the others decided
th%f‘:’"y on said business, and gave notice
Tequirg ..« Plaintiff, and that they would not
l%d’ %id land, and that the plaintiff was re-
nig 201 defendant did not otherwise abandon
€ment, .

» following Holchester v, De Latour, 2 E-

“Iam::s' that the declaration was good, and
10 anawer to it,

BIARD v. STEELE.
Foreign Commission— Proof of due taking.

Held, since 34 Vict. ¢ch. 14 O., no objec-
tion to a foreign commission that the affidavit,
that it was duly taken, was made before a
Notary Public, and not before,the Mayor or
Chief Officer, as required by C. 8., U. C. ch, 32
sec. 31,

Tue Josgpn HALL MaNUFAcTURING CoM-
PANY V. HARNDEN ET AL.
Promissory note—-Stamps—-Afixing doudle duty—

Payes a < subsequent party.” .

Held, following Worley et al. v. Hunton et al.
33U.C. Q. B. 152, and dissenting from Estcott v.
Estcott, 26 C. P. 305, that a payee isa ‘‘subse-
quent party” to a promissory note within the
meaning of 31 Viet. ch. 9, sec. 12, who may
pay the double duty provided by that section.

The plea was, that at the time of writing the
note, no adhesive stamp or stamps whatever
were affixed to the note ; to which the plaintiff
replied that they paid double duty * by affixing
to the note stamps to the amount of double
duty payable in respeet thereof.”

Quere whether the plea should not als have
denied that the note was written on stamped
paper ; and semble, that the replication should
have stated the amount in stamps affixed.

GiLcHRIST v. Gore District Muruan FIRE
INSURANCE COMPANY.

Fire Insurance—-Further Insurance by stranger——
C. 8. U. C. ch. 52, sec. 28.

Sec. 28 of the Mutual Insurance Act, C. 8.
U. C. ch. 52, makes a policy voidable ‘‘if
insurance on any house or building subsists in
the Company and in any other office or by any
other person at the same time,” without the
consent of the Company.

Held, that the further insurance must be by
the same person who has before insured, or in
the same interest.

IN R THE SHRRIFF OF THE COUNTY OF LIN-
COLN AND THE TREASURER AND THE COR-
PORATION OF THE COUNTY OF LINCOLN.
Sheriff's aocount—County audis—Allowance by Gov-

: . ernment.

A sheriff’s acconnt against a county is pay-
able as soon as andited by the county b°"d of
andit, and the county treasurer is not justified
in withholding payment until the account has
been allowed and paid by the Government to
the county. '
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COMMON LAW CHAMBERS.

“CANADA PERMANENT BUILDING AND SAVINGS
SociEry V. FOREST.
Administration of justice act 1873, sec. 24, applicable

« to interpleader.
[January 14, 1874—MR. DALTON.]
‘The plaintiffs applied for an order to examine
the defendant. It was urged that the same
reasons for, and advantages arising from the
examination of adverse parties, exist in the
case of an interpleader issue as in any action-
at-law.
Held, that the words ‘‘ action-at-law,” of the
24th sec., include an interpleader proceeding.

IRISH REPORTS.
COURT OF QUEEN'S BENCH.

RE REARDON.

. Bringing up prisoners before Coroners—Jurisdiction of
Police Magistrates—Habeas Corpus—44 Geo. 3, c.
102—Comrt of Record—Evidence of suspected person
at inquest.

“Where a prisoner committed to custody under a magis-
trate’s remand, on a charge of homicide, desires to
be present, in order that he may hear the evidence
and be tendered as a witness before the coroner sit-
ting upon the body of the d d, and it appears
that the coroner does not object to the prisoner’s
presence, and that it would not tend to frustrate the
ends of justice, the Court will, in the exercise of its
discretion, grant a writ of habeas corpus to have the
prisoner in attendance at the inquest, and so that
be may be examined as & witness upon the taking
of the inquisition.

“The Police Magistrates, in like case. have not jurisdiction
to direct or authorize the production of the prisoner
at the coroner’s inquest. )

[Irish Law Times, Nov. 8, 1878.]
Motion, on notice,* on behalf of Patrick Rear-

-don, » prisoner confined in Richmond Bridewell,

for a writ of habeas corpus, in order that he

-should be in attendance at an inquest before the

coroner, and so that he might there be examined

as a witness touching the subject matter of the
inquisition.

The motion was grounded on an affidavit of
the applicant’s attorney, who deposed that the

.said Patrick Reardon was then confined in the

Richmond Prison, on & charge of having caused

the death of a woman named Kate Pyne, by

throwing her into the river at Aston’s Quay,

Dublin, whereby she was drowned ; that, on

September 24th, 1873, said Patrick Reardon

-was brought before E. 8. Dix, Esq., one of the

* It was so directed by Fitzgerald, J., in this case. See

a8 to the practice, Re Mathews, 12 Ir. C. L. R. 241, 5 Ir.
Jur. N. 8. 225.—REp.

divisional justices, at the Southern Police Courh
charged with the commission of said offencé
and that, some evidence having been given, th®
deponent applied to that magistrate that, ins#
much as the coroner for the city of Dublin w8
about to hold an inquest into the cause of th®
death of said Kate Pyne, and of the circu®’
stances attending same, the said Patrick Res”
don should be remanded generally, in ord®
that, when the time at which the coroner shoul
hold his inquest should be ascertained, the said
Patrick Reardon might be again brought befor®
the magistrate, and be by him transmitted, s
the usual manner, in the custody of the polic®
to the coroner ; that the magistrate refused thf ;
application, and, on the conclusion of the e¥*"
dence, remanded the said Patrick Reardon for
the period of seven days ; that, on the followin§
day (Sept. 25th), Dr. N. C. White, one of th®
coroners for the borough of Dublin, held a courh
having empannelled a jury of twelve, at the " §
Morgue in Malborough-street, the place wher? . §
the body of the said Kate Pyne was, for the -
purpose of inquiring when, how, and by W
means the said Kate Pyne came by ler deathi
that the deponent, at said court, informed the |
coroner that the said Patrick Reardon was 0%
pected of having caused the death of said Ket
Pyne, and made a request that Patrick Reardo® §
should be present in that court upon the hesf |
ing, and objected to the reception of any ev !
dence given agaiust him in his absence ; ;
the police authorities informed the coroner

the said Patrick Reardon was then in the ¢ |
tody of the Governor of Richmond Prison, 0® *
remand by E. S. Dix, Esq., charged as afor® §
said ; that the court was then adjourned by the
coroner till October 6th, 1873, for the purp°'

of having tha said Patrick Reardon present whe? .
the evidence against him should be beard ; |
the deponent, accordingly, applied by letter w
the Crown, requesting that the said Patri¢” -
Reardon should be produced at the adjourn® i
sitting of the said coroner’s court, and in rep”
received a letter, declining to apply for a

of habeas corpus for that purpose ; that, on O‘Y
tober 1st, the said Patrick Reardon was agi"
brought before E. 8. Dix, Esq., in said p"lio."
court, and further evidence was heard agait®
him ; that the deponent then again (having der
tailed the transactions in the coroner's cowf¥- :
applied to the magistrate that the said Pats
Rearden be transmitted to the coroner, ac

ing to the practice theretofore adopted tows®™
persons similarly suspected, but that, at the i% &
stance of the Crown, the magistrates refu®
the application, and further remanded the 'J‘ .
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P‘t’ick Reardon to Richmond Prison for a per-
of seven days, where he remained still in

Y of the Governor of said prison.
t , in support of the motion.—According
® practice heretofore prevailing in this
a2 A Persons in custody charged with homi-
€ide haye always been produced at coroner’s in-
S, under the orders or warrants of the
; SWtrates, granted for that purpose. In this
tance, after the discovery of the dead body,
. © coroner proceeded to hold an inquest, but,

:"“unence of instructions recently given to

» dig Police by the Crown authorities,* the police

Dot produce the prisoner at the inquest.
Was brought before a police-magistrate, who
ded him for a week. The magistrate, on
® Opposition of the Crown, refused the appli-
R that the prisoner should be transmitted,
€ usual course, to the coroner’s court ; and
® Crown authorities, on being asked, refused
2Pply for a habeas corpuis to have the prisoner
Tansmitted. The coroner adjourned the in-
Nest, 50 that a habeas corpus might be applied
iy The prisoner himself desires to be present ;
TWise, in his absence a verdict of wilful
.n;der may be returned against him. He
it €3 to hear the evidence affecting him, and
der t:%essary that he should be present, in or-
at he himself may be tendered as a wit-
or that, even if not sworn, he may make &
C I‘iement, according to circumstances ; 1 Hayes,
"2 199, For this purpose, the court is asked,
U8 diccretion, to issue the writ in aid of the
er's court.

- Johnson, Q.C., on behalf of the Crown,
iu“m-\we admit that the court has power to
ﬁrce the writ, in its discretion ; but, special
ﬁfyu‘nst&uces should be shown in order to jus-
o the granting of the writ. Had such special
an. 5tances existed, the Crown would have

I’phe('i for the issuing of the writ, and so saved
P"‘.Wllel‘ the expense of doing so; but, no
Circumstances have been shown that would
:wf‘-l‘l‘anted the application. A question of

. "% Importance in the administration of the
.88l law then arises, namely, whether,
m&ttzut 8pecial circumstances, and as a mere
oy, T of course, a writ of habeas corpus is to

He

: dnce&if 3 coroner wish to have a pris per pro-
"N, before him who is in custody on remand.

hag beecedent-is to be found in which a prisomfr

o gy L produced before the coroner, on a writ

corpus.* This was admitted in EeCooke

53.% It is not enough that, as stated,

Cation was made to the magistrate and
»

. 4 : 7

IrL T 505 ; Com. ib. 488, 538.--R=P.
8.C. 14 L. J. M. C. 186, 9 Jur. 369.—Rxe.

refused, to transmit the prisoner. The practice
under which the metropolitan magistrates have,
heretofore, transmitted prisoners to the coron-
er’s court,* for some indefinite purpose, and for
an indefinite period, was not warranted by any
principle of law ; and the law officers of the
Crown, having been consulted, gave their opin-
ion that the practice was unwarranted in law,
that the person so transmitted would be in illegal
custody, and that the persons who had the pri-
soner in charge during such transmission would
be liable to an action for false imprisonment,
and, if in attempting to escape he were resisted
with violence, serious consequences might be
entailed on those who inflicted the injuries.t
The duty of a police constable is, the moment
he arrests a person on & criminal charge, to take
himwithall reasonable expedition before a magis-
trate ; and the constable has no power what-
ever to take the prisoner before a coroner, or to
take him from the magistrate to the coroner,
The duty of the magistrate is to discharge the
prisoner forthwith, if no facts are shown to
warrant the prisoner’s detention ; but, if a prima
Jacie case be made against the accused, then the
magistrate should either commit him for trial,
or, if the case were incomplete, commit him on
remand for further inquiry, in order that it may
be ultimately decided whether the prisoner
should be discharged or committed for trial.
Here the magistrate, having been apprised of
the opinion of the law officers, concurred in it,
and, accordingly, declined to accede to the ap-
plication to send the prisoner in illegal custody
to the coroner. The jurisdiction exercised in
the magistrate’s court is wholly different from
that of the coroner. The magistrate deals with
a criminal charge, and either decides summarily
upon it, if he has jurisdiction, or, if he has not,
puts it in train for further inquiry ; while, the
office of the coroner is not to arraign or charge a
prisoner, but simply to ascertain how and in
what wanner the deceased person came by his
or her death ; the person suspected. should not
be considered in the coroner's court as an ac-
cused person, nor is he such until after the ver.
dict is found ; and rfo man’s evidence could be
excluded at the inquest on the ground that he
might criminate himself: Wakely v. Cooke, 4
Exch. 511 ; Jervis on Coroners, 263. There is
* 8ee 7 Ir. L. T, 483, 633.—Rre.

t In re Galwey, 19 L. T, N. 8. 262, where an applica-
tion was made, under 43 Geo. 3, c. 140, 8. 1, for a
corpus for the purpose of bringing a military officer, in
prison for debt, before a medical board for
88 to health, Cockburn, C. J., sald, ‘ The Court is ssked
to compel the sheriff to take the additional risk of con-
veying the prisoner to and from prison, when, ¥/ the
Court has no authority to direct the writ to

o
would be Hable for an escape. The Court has no author-
ity under this njz't.lon.”—- Rer.
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nothing in the nature itself of a coroner’s inquiry
necessitating the presence of the suspected per-
gon. Evidence can be taken in his absence, If
it were necessary to identify him, the witnesses
who have identified him before the magistrate
can attend, and repeat their evidence before the
coroner, so that a writ of kabeas corpus, being
unnecessary for that purpose, would not be
granted to bring the prisoner before.the coroner :
Re Cooke, 7 Q.B. 653. There the application
was refused, although there was an affidavit to
the effect that the coroner and jury could not
proceed with the inquiry unless the prisoner
was produced ; and it was held, that the fact of
the coroner desiring to have the prisoner pro-
duced before him would not constitute a special
circumstance, in order to justify the granting of
& writ for his production: ¢b. There is no evi-
dence to show that the presence of the accused
before the coroner is a special necessity. Ac-
cording to the statements of the affidavit, it is
sought to have the prisoner produced, not to
give evidence, but, to hear the evidence given ;
and the Court is asked to decide, in effect, that
it is a matter of course that the writ should issue
in every ordinary and unexceptional case, in
order to enable the prisoner to be brought be-
fore the coroner, aud to hear the evidence given
at the inquest.

Byrne, in reply.— Re Cooke is distinguishable,
as there the application was made, not as now
on behalf of the prisoner, but, by the coroner.
The claim of a suspected person to be present at
an inquiry, upon which a verdict may be re-
turned against him, rests upon a surer basis
than upon the mere wish of the ~oroner that he
should be present. It may be necessary or ju-
dicious for the prisoner’s advisers to tender him
a8 & witness. The coroner’s jury are sworn to
try *‘ when, how, and by what means” the de-
ceased came Ly his or her death® ; and the ver-
dict or finding of a coroner’s jury is equivalent
to an indictment. + Admitting that the police
magistrate had no power to transmit the pri-
soner from his custody to that of the coroner,
the practice was, at all events, sanctioned by
convenience, and the object which it was in-
tended to promote is approved by the ordinary
principles of natural justice.? The abrupt de-
parture from that practice, the setting up of the
magistrate’s court above that of the coroner, to

* See generally, 4 Inst. 271, 2 ¢, 31; Brit. cap. 1, ss.
5 13: R. v. Herford, SE. & E. 135,20 L. J. Q. B. 249;
28 Vict. 2 ; 85 & 38 Vict. 76 ; 85 & 86 Vict. 77.— Rze.

t See R. v. Ingham, 5 B. & B. 257, 88 .. J. Q. B. 184.
—RzP. -

t S8ee Maubourquet v. Wyse, Ir. R., 1 C. L471; Re
Brook. 16 C.B.N.S. 408: Ez parte Kinning, ¢ C. B.,
807.—Rxp,

which it is inferior in law, and the exposure od
prisoners to the expense, delay, and needle®
affliction of a double procedure, places suspect®
persons in a position in which the law, presu®’
ing, as it does, that they are innocent, sho
assist them if possible. The prisoner is ame?”
able to the jurisdiction of two courts sitting
simultaneously, a preliminary investigation pr¢’
ceeding at the same time in each, and
enabled to send him forward for trial on th’
same charge. Upon this charge, at the invest’”
gation in the police court, evidence could not b
received against the prisoner in his absenc®
The coroner has full power, either before or

the inquest, to order the arrest of a suspect"d !
perscn, he has the same power of commiting
prisoner for trial that the magistrate has, e’
the coroner’s court is the superior court, and th
coroner’s inquisition is the more important in i
consequences as affecting the prisoner ; and y""-
is it to be said that the prisoner should not b
permitted to be present at the inquest, and t
any circumstance is necessary in order to s
tain an applization for the purpose, other th#®
the fact that he himself desires to be present

an inquiry which may possibly result in a v
dict of wilful murder against him, and that
advisers desire to have the opportunity of tend”
ering his evidence in aid of the inquiry, and d
that the ends of justice may be accomplish
The same reason that should actuate the Cro®®
and the police to bring forward evidence in
coroner’s court, should operate to prevent 1
coroner’s inquiry from being frustrated by keef,
ing back the person against whom the admitt®
jurisdiction of the coroner attaches. If noofF
portunity be given of examining the prisoner *
tendering him as a witness at the inquest, ““‘
if no opportunity for cross-examination be of
forded to him, the coroner’s inquiry will v
impeded, and the result of that inquiry rendﬂ'f(
the more liable to error. And, if a verdict
wilful murder be found against the suspec
person behind his back, that verdict opers '.
as an indictment, the jurisdiction of the m
trate would be thereby ousted, and the prieo®
could not again be brought before the magist™®
on remand for the same otfence.*

FiTzGERALD, J.——It seems to me that the 1"
officers of the Crown were correct in advis‘" |
that, once an accused person has been commi"d
to custody apon a remand on a criminal chesB¥
the magistrates have no jurisdiction to ord#
that the prisoner should be produced before ot
coroner, and that neither has the gaoler any

thority, without a writ of habeas mi"//
* Sed queere$ Cf. R. v. Spoor, 11 C. C. C. 550.
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duce 4,

whicy € prisoner at the inquest. The practice

hitherto prevailed was very convenient,
8m not aware that there was any legal
tforit. I am of opinion that it is, upon
beg"’“nd& desiruble that the prisoner should
Tought before the coroner,,and that I am

0d to assist an application for that purpose

> ' point of law, it be competent to me to do
Tue it is, that there is no accusation for:
My before the coroner ; but 1 cannot disre-
in g the fact that, although the coroner’s court
Il.e for preliminary investigation only, the

: . 10Quiry before the coroner in the present
. e is whether Patrick Reardon caused, or
o &n¥ Manner caused, the death of Kate Pyne,
1 :&lste(‘l in her suicide. In substance, there-
a tixthe Inquiry before the coroner is the same
.38t before the magistrate, The difficulty in
Case ariges from the circumstance that the
::speeted person has been brought before and
mfﬂitted by the magistrate, instead of being
'0ed and brought before the coroncr, whose

ur ought, in the first instance,* to have
;lh"ge of the preliminary inquiry. The real
' ‘l?““'y before the coroner being, practically,
Cther the prisoner is in any way chargeable
the death in question, it is on all grounds

lent, in order that the ends of Jjustice may
af""’mplished, that he should be- present at
WVestigati.m, if he so desires and the cor-
does not object. It would be a strange
maly, if, in the coroner’s court, the person
i ted in relation to the matter of the in-
h:g’ and desirous of being present on the

iw. g, should be by law excluded. The mag-
"tf“te’s y

court-—the ioferior court—can only in-

¢ and commit for trial, and yet, in the
trate's court, the presence of the accused
8%ntial. When the accused is amenable, he
Ctong have an opportunity of examining and
dep‘:x.ami“i“g witnesses, and of hearing the
e ‘ltmng' which must be taken in his pres-
> 81d then, and then only, the magistrate
ﬁga’ %end the case for trial, that is, to be inves-
mgy, ; by the grand jury and tried by a com-
J‘f"i’- But in the coroner’s court, though
iy, 18 no technical or formal accusation, he
N ou evidence given in his absence, al-
y,,:ﬁlé he had wished to be presel_it, have &
Sverg; of wilful murder returned against him—
wl‘;ying with it certain consequences

*
In g
S0ty "Eland, for a special reason, where the coroner
Wk 11t & Dersop for tr al, an investigation should still
Place g3

o, before magistrates also, in order that the wit-
3¢ 0° bound over and their expenses allowed,
b r-'-imicti,as. 3,5, o that the prisonsr n;itg::

of an, stance whicl e law

~Ra,P7 Blackburn, 4., &. v. Spoor, 11C. C. C. 860.)

/i1

affecting him, and on which he may be put
upon his trial. "It is not at all of necessity that
he should be present at the inquest. And it
would be a grave mistake to suppose that, in his
absence, evidence could not be gone into, or
that, if affecting him, such evidence ought not
to be received, for the evidence is not given
technically upon a charge against any person,
but merely for information in relation to the
inquiry. Yet, while it is not necessary, I re-
peat that the suspected person ought to be pre-
sent at the coroner’s inquiry, unless his presence
might tend to frustrate the ends of justice.
It is admitted by the counsel for the appli-’
“cant, that in such case a habeas corpus ad subji-
ciendum does not lie ; and with this I concur,
as that writ lies only to relieve from custody
alleged to be illegal, whereas here the custody
under the magistrate’s remand is clearly legal.
On the other hand, it is admitted by counsel for
the Crown that, under special circumstances,
the court may issue this writ in aid of the defec-
tive powers of an inferior court. Upon that
question I do not, ut present, express any judg-
ment. There is no authority on it, although
the precedents seem to warrant it, as also the
ex parte case of R. v. Hussey, 11 Ir. C. L. R.,
Ap. 20.* If it were necessary to form a judg-
ment upon it, I think that in this case special
circumstances do exist. I would be disposed to
hold that special circumstances exist where a
prisoner himself says, *‘I desire to be present
at the inquiry, and to hear the evidence affect-
ing me ; a question suggested by me upon cross-
examination may dispel the suspicion which at
present surrounds me ; I wish to hear the case
made against me, and upon which a verdict
against me may depend.” The coroner does not
object ; he, on the contrary, seemns to approve
of this proceeding, as he has adjourned his court
to give opportunity to this application.t It
may be that the coroner will not receive his
evidence ; but that is a question for the coroner
to consider, and not for me to decide. In addi-
tion, the prisoner’s counsel says, ‘I wish to
have him present in order that he may hear the
evidence, and that I may, at the proper time,
tender him as a witness.” I have the power,
under the statute, to grant a habeas corpus ad

* Of. re Galwey, 19 L. T. N. 8. 262.—RxP.

t That it is discretionary with the coroner to hold the
inquest in private, see Garnett v. Ferrand, 6 B. & Cr.
626, 9 D. & R. 857, where Lord Tenterden observes, ‘16
may be requisite that & not, in
80 early a

stage, be informed of the suspicion sgainst
him, and of the evidenve on which it is founded, lest he
should elude Justice by fiight, tampering with witnesses,
or otherwise.” As to the publication of ngam ro-
M‘hﬂrbotmtheooronor,m& v. Flest, 1B. & Aldr.
884.—Rxp,
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testificandum. The language of the statute | your custody, and cause him to be dctﬁi“‘b

which authorizes me to grant a kabeas corpus ad
lestificandum, in order to assist in any inquiry
in any court of record, is quite large enough to
enable me in this case to issue the writ, as the
coroner’s court is a court of record.® The affi-
davit, however, at present before the court, is
defective in not stating that the prisoner is ad-
vised and believes that it is necessary to tender
himself as a witness at the inquest. If this de-
fect be supplied by another sufficient affidavit, 1
shall issue a habeas corpus, under which the
prisoner will be legally brought forward at the
inquest before the coroner.

A supplementary affidavit was, accordingly,
made by the applicant’s attorney, stating that
he was advised and believed that the presence
of the said Patrick Reardon would be necessary
at the coroner’s inquest on the body of said
Kate Pyne, to be held on October 6, inasmuch
as it was intended to tender the said Patrick
Reardon as a witness, and to examine him in
relation to said inquest.

And, thereupon, a writ of habeas corpus was
issued, directed to the sheriff of the city of
Dublin, and to the Governor of Richmond
Bridewell, commanding as follows :—* That
you have before N. C. White, gentleman, one
of the coroners, on Monday, the 6th day of Oc-
tober instant, at the place known as and called
the Morgue, in, &c., the body of Patrick Rear-
den, being committed and detained in, &ec., to-
gether with the day and cause of his being
taken and detained, by whatsoever name he may
be called therein, in order and so that he may
be then and there in attendance before the said
coroner, at, upon, and during the taking of a
certain inquest and inquisition holden by the
said coroner at the time and place aforesaid,
touching the death of one Kate Pyne, and in
order and so that he may be then and there ex-
amined as a witness, at and upon the taking of
the inquest and inquisition aforesaid, and so
from day to day, until the taking of the said
inquest and inquisition shall have concluded.
And, when the taking of the said inquest and
inquisition shall have concluded, then that you
take him back withoyt delay to said gaol, under

*Scel &2Ph. & M. ¢ 13,s8.5; 2 Hawk., P. C., cor-
onerb., 2 ¢. 9,8, 31; 2 Hale P. C. 65; Garnett v. Fer-
rand, 6B, &C. 611, 9D & R. 657. 8o, in Thomas v.
Chirton, 31 L. J. Q. B. 140, 2 B. & 8. 478, Crom ton, J.,
observes, ‘“ My Lord is coroner of England, and I think
that every coroner is a judge of a court of record ; it
shows what a high effice e holds, and what high func-
tions he has.” And further, as to the dignity of coroner
see 2 Inst. 31, 173; and that the Chief Justice of the
Court of Queen's ch is Supreme Coroner, see R. v.
Je. of Gloucestershire, TE. & B. 805, 20 L. T., 180, As
%0 where a habeas corpus ad test. lies, under 44 Geo. .,
¢. 102, see also, Re Galwey, 19 L. T. N. 8. 262.—Rxe.

therein, under safe custody, until he slmll’bf
from thence discharged by due course of law.” .
— )

REVIEWS.

A Trearise oN THE Law RevaTiNG 19
THE EXECUTION AND REvocATIO
oF WiLLs AND To TesTAMENTABY
Capacrty. By Richard Thoms®
Walkem, of Osgoode Hall, Barristef” -
at-Law. Toronto: Willingand Wil |
liamson, 1873.

The Wills Act of 1873 was not passed
before the necessity for some legislatio®
on the subject was felt. The law had .
been for many.years in an unsatisfactory -
position, not only in many particula®
affecting the execution and revocation 0
wills and testamentary capacity, but
from the fact that much of the law on the
subject, being contained in Imperial Acts
was inaccessible to laymen generally, 8 |
well as to many of the profession in the
rural districts. A somewhat simils® §
measure, based upon the English Ach |
was, we believe, prepared by the laté "
Chaucellor Vankoughnet when in Parli8”
ment, and was understood to have beed
revised at his instance by Sir James M# *
caulay and Judge Gowan, but for som® -’
reason it never came to anything. Ther®
seemed to have been some feeling at ths¥
time that it might be dangerous in #-
country like this to impose rigid rulé®
with regard to the execution of will% -
which were commonly drawn not b¥ .
lawyers, but by laymen throughout the
country. Whatever weight there msY
have been in this objection, it can scarcelf
be doubted that the time has come ‘for
putting the law upon a proper footiv
and assimilating it in many respects to t!
Imperial Acts. One great advantage 1
that e shall now get the benefit of th¢
light which has been thrown upon sin¥
lar provisions in England by numero®®
decided cases. e

The public is indebted to Mr. Mened}tb
for the introduction of the Act whi
came into force here on the 1st Janus
last. 'His object was in the first place (t)%
do away with the unsatisfactory state
things already alluded to;and, in the n¢
place, tointroduceinto ourlaw thoseamen
ments made by the Imperial Act, 1 Vick
cap. 26, which had not already been int?®"
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ﬁ?):ed, amongst which may be men- | from the pen of Mr. Walkem, the
of od: The power tc_dispose of rights | author of the book now before us.
]a.p entry and contingent interests ; Knowing the careful study that he had

-devise to fall into the residue;
Importing either a failure of issue
8 Person in hLis lifetime or at his death,
2% indefinite failure of issue, to mean a
de“ure of issue in the lifetime or at the
» and not an indefinite failure of
s devise of an estate tail not to lapse
dea?g 18sue of the devisee living at the
of the testator ; gifts to issue not
leﬂ:tzse if any issue by the devisee or
Jece living at the death of the testator R
the of personalty to be executed with
estgy me formalities as wills of real
e,

Mefl"()lls sections of the Imperial Act
P,U:'.'ed to had been re-enacted in this
Por ‘e at different times, but many im-
0t provisions had not been.
Whi Acts consolidated in the measure
e Fecently becawe law are: (1) The
rlal Act already referred to; (2) the
VISions of the Act of 1865, relating to
e Tt and trusts, which refer to de-
Wi, 1u trust raising money by sale not-
*“nding want of express power in
17, "l (sections 13, 14, 15, 16, and
it the Act of 1865), and the provi-
n *slating to mortgage debts being
of _Aaﬂly chargeable on lands (section 33
ulat% of 1865), with the amendments to
g, 2etion contained in 35 Viet, cap. 15,
to (3)the Act 33 Vict. cap. 18 (Ontario) as
The Wers of executors and administrators.
) t’;:’w provisions would appear to be
M‘ﬂi ® repeal of section 16 of the
tap 7ed Women’s Act (Con. Stat. U.C.
.e ') and giving to married women the
Brop, "ght to dispose, by will, of their
M“rty as unmarried women have ; (2)
ap, tension of the provisions of 33 Viet.
o8 (0

@ nt.) so as to enable executors
Xﬁrci%

power of sale contained in a

Where no person is by the will

h to exercise the power. .

® mode of executing and attesting a
’lls that prescribed by the Imperial

Wod

let. cap. 26, instead of the two
or 4, "hich were formerly open, viz.,

I?%the Provisions of the Statute of

Qt.t U’C°1‘ under section 13 of Con.
The 2 CaD. 82.

)Q;I}::e 8ppeared in this journal last

1873 M8 articles on the Wills Act of

ey will lose none of their
Y being known to have been

£

given to the subject, we felt that we
should merit the thanks of our readers by
giving them the benefit of his research.
A comprehensive sketch was there given
of the main features of the Act, the
reason for the changes, and the result
effected. Mr. Walkem, in the volume
Just published, dips yet deeper into the
subject treated of, and our expectations
founded on the articles alluded to have
been more than realised in the masterly
and thorough manner in which the
author has handled that part of the law
of which he treats. '

It is scarcely necessary to speak more
at length of a bhook which will, ere this
reachesourreaders, be foundin most of their
libraries. Should there be any who have
not yet provided themselves with it, we
would advise them at once to do so.

Some seven hundred decided cases are
referred to throughout the work, and
their bearing carefully and intelligently
considered, not strung together “as the
manner of some is,” evincing a thorough
knowledge of his subject, and a capacity
to convey that knowledve to others.
The appendix contains tho text of the
Act and a number of concise and use-
ful forms of Wills. The index is full
and complete, and the general typogra-
phical appearance of the boak reflects
much credit upon the enterprising pub-
lishers.

It is desirable that treatises having espe-
cial 1eference to the law as administered
in Canada should, so far as and when-
ever they are worthy of the distinction, be
used in the course of instruction in the
Law School, or as a test of knowledge in
the examinations for call or admission.
We shall be surprised if this book is nob
in due course placed upon the list

THE CENTRAL Law Jourxar, (weekly).
St. Louis, Mo. : Soule, Thomas &
Wentworth, Publishers.

We have to welcome a valuable addi-
tion to legal periodicals in this new
journal, which had its first issue on the
first Jay of this year. The name of the
editor 18 a guarantee for the excellence of
the paper,—thateditor being Judge Dillon,
who has already acquired reputation as s
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legal author, by his treatise upon Muni-
cipal Corporations. It is, by the way, &
noticeable feature of the industry of the

United States Bench, that so many of the
Jjudges occupy themselves and benefit the

profession by engaging in legal author-
ship. Among other judges of eminence,
there is Judge Cooley, who, besides having
on hand a treatise upon Fraud, is the
supervising editor of articles pertaining te
jurisprudence in a new edition of Apple-
ton’s American Cyclopedia. By way of
contrast, we observe that Chief Justice
Cockburn is relieving the tedium of the
Tichborne trial by preparing a series of
papers upon that interminable literary
puzzle, Junius. One of the distinguish-
ing features of Judge Dillon’s journa) is
the very able summary of the law ap-
pended to most of the cases reported
therein, by way of notes—as for example
in the spring-gun case, which we in.
tend to republish; also a department
entitled, “ Notes and Queries,” for the
disentanglement of knotty points of law.
We extract from some of the numbers

articles relating to Canadian case-law, as [

expounded in Quebec, which will be
found elsewhere. We wish our new con-
temporary a long and successful careor.

Tae Wasamvetron Law Repo
ly). * Washington,
Suick, Publishers.

This publication is intended mainly to
supply decisions hitherto unreported of
cases determined in the Supreme Court
of the District of Columbia, and go to
afford to the Washington bar the means
of ready reference to lo

cal precedent.
It contains besides legal information and

discussions of general interedt, and herein
affords another example of the wonderful
developement of legal journalism in the
United States. To this source the Law
Magazine and Review traces the excellence
of Aierichn’ lawyers as jurists ; and in
this aspect periodicals such as the Ppresent,
published at the Federal cap

ital, wield
great influence and accomplish great
good.

RTER, (week-
D.C.: Powell &

Tee SourHERN Law Reviw,
1874. Nashville: Frank
& Co., Publishers.

This quarterly is always welcome to us
the more 80 tha S e

t it mingles law ang Jitera.

January,
T. Reid,

ture in its columns. The present numbe®
contains very pleasant reading in the r,?'
miniscences of English Judges in 1807
consisting of extracts from the diary ©
Chief Justice Taylor of North Carolin®s
during a visit to England in that year, 80

theracy article of Mr. Hill on « How th®
law has fared in literature.” The mor:
severe articles, particularly that on tb

rule in Shelley’s case, are well writte?

and maintain the high legal character of
this excellent Review.

Brackwoop aND THE BRiTisH QuARTE®
Liks.  Leonard Scott P“bl’*’hmf,
Co,, 140 Fulton Street, New Yor
U.8.

The first number of Blackwood for f'hz
year 1874 comes in larger type and 0B %
larger page, a great improvement, 8%
more like the original Ebony. e

“The Parisians,” by Bulwer, is finis®”
ed—a remarkable book, which will pe*
haps be more appreciated ten years hent®
than now. “The story of Valentine 8%
his Brother” promises well. - :

We also find the second number ©
“International Vanities,” treating of
“Forms.” It tells of the wording oe‘
diplomatic and other documents and tb .
languages in which they are written, 8%
is interspersed with quotations showit¥
the style of royal letters, treaties, etc. ofb

The other articles are John Stu! s
Mill, an autobiography ;” ¢ The Indl’;e
Mutiny: Sir Hope Grant’—and * p
usual political article, etc. The numb®

is an exceedingly good one in every
way.

%
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Meaning of “ Cause of Actz'on.."

§
. ¥
To THE EpIToR oF THE CANADA Law Jous¥?

Sm,—You have recently been ‘?:;
cussing the meaning of the phrase “‘¢8%
of action,” in the 44th section of of
Common Law Procedure Act, and seY
al recent cases upon its constructl
You say that our Court of Queen’s BG“B_
in McGiverin v. James, 33 U. C. @ %
203, follows the decision of the Que®®
Bench in England in v. It
son, L. R. 7 Q. B. 573, and thinkati"
the whole cause of action must 87

F

e
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;’hmlln the jurisdiction, and not merely
® 3¢t or omission which completes the
8¢ of action.
th I understand McQiverin v. James,
Case does not decide that the cuuse
ction means the whole cause of action,
bo““l'ely the 1whole cause of action means
contract and breach: while in this
he contract was made at Hamilton,
N(()l the breach occurred at Liverpool.
act?V’ to my mind, the whole cause of
31,101 in this case arose neither at Ham-
>0 or Liverpoal. It could not have
::en at Hamilton, for the breach did
Liy, Occur there ; and it did not arise at
the €Tpool, for the contract was not made
notm' It seems to me that the case docs
decide that the whole cause of action
8% arise within the jurisdiction.
;86 me say a foew words upon what I
the cause of action means. When
O -parties enter into a contract, it is
?:?s“med that they mean to perform it-—
38 nog presumed that a cause of action
My arise at all. In fact the mere mak-
N fu0f a contract, to be performed at
P ture day, does not create a cause of
100 at all, and it is in cases of execu-
f’:g contracts that the question most
o ontly arises, It is only when the
. “fact is broken that a cause of action
thay and not before, and it seems to me
m&cel'f the breach of a contract took
In Ontario, though made elsewhere,
ourts would have jurisdietion.
Ou geem to think that the cases of
verin v. James, and Cherry v.
mo’npeon, are inconsistent with or over-
¢ Jackson v. Spitial, and Denham v.
"ce. But it seems to me that the
thy can stand together by considering
Do-the cases of Juckson v. Spittal and
of
¥ 8ec,

oy 44, ““the cause of action,” and
“ia Werin v. James to the next clause,
mad:?spect of the breach of a contract
thay W Ontario.” Then it will be held
tay; the action may be brought in On-
u -% if either the contract be made here,
takg MeGiverin v. James, orif the breach
g Place here, as in Jackson v. Spittal,
dog Deham v. Spence, and thus the
| oy, 1008 wil] appear quite consistent and
- pucilaple,
: ‘ﬂmh‘“e not lost sight of the suggestion

) *}tlo’tl,h'e first clause as to * the cause of
Y

tay

C %

" refers to torts only. But it is
‘A€cessary to confine the first clause

m v, Spence tefer to the first part-

to torts; as if a tort be committed, the
cause of action arises immediately, I pre-
sume in the place where committed.
And certainly the Courts of Common
Pleas and Exchequer do not appear to
confine it to torts.

Do you suppose that if the contract in
McGiverin v. James had been made by
plaintiff in Liverpool, with defendant, to
deliver iron to him in Hamilton, our
Courts would hold that they had no
jurisdiction ? I hardly think they would
disregard the decisions of the Courts of
Common Pleas and Exchequer in the
cases referred to.

In the case of a contract made in On-
tario, no matter where the breach occurs,
the jurisdiction is clear under the Stat-
ute ; and the party who fails to fulfil his
contract cannot complain if he is sued in
a country where he engages to perform
his contract, and where the loss arising
from the breach can be more satisfactorily
estimated,

Another question would arise, if a
plaintiff having recovered here, upon a
contract where the breach occurred here,
were to sue upon the judgment in the
Courts of another country—whether the
judgment would be enforcable if the laws
of that country did not recognize the
rules of law upon which the judgment
was founded to be just, or proper to be
enforced.

Yours truly,

Law Society— Legislative Tickets of Admission !
To THE ED1TOR OF THE CANADA LAW JOURNAL.

. Sir,—Ts it right of the Law Society to
ins18t upon a classical examination before
placing Students for call upon the books
of the Society, seeing that the Legislature
of Ontario now permits so many to get
over the fence without this test ¢

It would save a great waste of feathers if
our: tyros were only allowed to carry
their plumes with them into the “ Tem-
ple of Justice,” instead of having them
10 80 many instances rudely and igno-
miniously ¢ plucked ” off them at the
threshold. This “plucking” process is a
very cruel one at any rate, and the Law
Society is now getting so advanced, that
they might advance in a generous direc-
tion, and do away with these tests, in-
stead of putting so many members of the
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legal profession to the expense of an Act
of Parliament.
Yours, &e.,
Osgoope HarL.

Several Moot Points.

To THE EDITOR OF THE LAW JOURNAL.

SIR :—Permit me to submit for your
consideration a “ batch of queries.”

1. Supposing that on a trial of a case
in Division Court a verdict be entered for
the plaintiff with leave to the defendant
o move to enter a non-suit. Is such an
application good if made Jifteen days after
the day of trial, or must it be made with-
in fourteen days?

9. Does the right of precedence hold
good where A., a barrister, and B., an
articled clerk, appear before the Clerk of
the Crown to enter Records ; or is the rule,
first come first served, to apply? The
point arose when entering Records for the
Assizes just closed for York, and the
poor clerk was ordered to give way.

3. In Country Causes, is a Deputy
Clerk of the Crown justified in entering
Records before the commission day of
assize? The C. L. P. A. merely says
they shall be entered before noon that
day. How far, if at all, would the prin-
ciple of Eng. Stat. 15, 16 Vic., cap. 73,
apply? True our Judges are not attended
by Marshals to receive Records, in the
absence of which officer could the Deputy
Clerks of the Crown be considered as
guch? The case of Hingston v. Whelan,
8 U. C. L. J., cannot be considered as
settling the difficulty.

Inops CoNcrLrt.
1. This question is now before one of
the Judges of the Superior Court for ad-
judication. )

9. We should hardly think there would
be any right of precedence in such a case.
A barrister, as such, has nothing to do
with entering Records. That is the ap-
propriate work of the attorney or his clerk.

3. We are not aware of any authority to
enter such records beforeCommission day.]

FLOTSAM AND JETSAM.

The death of the celebrated Siamese twins has
caused the following curious reflections on the
part of a lay contemporary : ‘It is a very
fortanate thingThat the Siamese twins were law-
abiding citizens. Had they not been they
would have given the authorities no end of

trouble. In fact, it seems to us that they,
could have committed all sorts of crime with,
impunity, had they been so inclined. If Chsdk.
had committed an assault, how would it hav® ;
been possible to have arrested him withou?.
arresting Eng also; and had Eng been entirelf

| innocent of all participation in the affair, why -

should he have been arrested? In order ¥
punish the guilty, it would have been necesssty

to punish the innocent also; and locking up.
Chang would have included locking up Enf
‘We do not see any way out of the dilemma thet -
would have arisen except a temporary one ; 88
that is the confining of Eng as a witness. B0 -
when it came to punishing the guilty part}’
justice would have been nonplussed, for the
law does not permit an innocent party to sufféF”
for crimes he had not committed. If Eng, %
the other hand, had perpetrated a murder, b®
could never have been hanged, no matter bo¥
strong and conclusive the evidence had bet® |
against him. He could not have been i®’"
prisoned for life, for in these instances it would"
have necessitated the death or the life-long con*:
finement of the unoffending Chang, who, h&"‘,
ing a separate identity, could have obtained #
writ of habeas corpus, and demanded his liberty"’
Had one of these twins been a rogue, he woul
have, therefore, caused no end of embarrassm“‘ A
to the officers of justice. If Chang were dl'l!nk .
and disorderly in the -streets, what policem” ;
could have arrested him without laying hims"lf E |
open to a charge of false imprisonment from th?
unoffending Eng? Had these twins been e i
minded, and conscious of the perplexities thef
could have originated, there is no knowi
what might have happened. The law wo™" |
have been powerless, for vice must ha?®
triumphed and virtue heen oppressed, or, Vit
triumphed and vice gone unpunished. i §
of this description are by no means desira?™”-
under such possible contingencies.” ]

T8

Lord Norbury hated a bill of exception.’ :
almost as much as he did a nonsuit. On
subject a remarkable scene occurred betwe®
him and O’Connell. To appreciate it we o
recollect that they detested each other, and
must picture to ourselves O’Connell Toweri®!
and raging as the Judge smiled and snee
Daniel, to Norbury’s great dissatisfactio”
tendered his bill of exceptions to the Judh < @
which, if he refused, subjected him to a pes”!
penalty. ‘You're surely notin earnest,
0’'Connell ¥’ I never was more in earnest &
my life,” said Daniel, bowing both lowly ';’f
leeringly, I hope I know my duty t°
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“No man knows it better, or per-‘
it better—Jackson, call the mnext
‘““May I, my Lord, . without
020e°e3 request your signature to the bill of
Ptions |’ +¢ Offence, offence, Mr. 0'Con-
lny, You never offended me in your life—nor
dy else, I do believe. You're too good-
look 55 a‘nd good-humoured a man—and you
of v, »~ *“Oh, my Lord, let me at least implore
tﬂlthu to spars your compliments.” ‘¢ Truth,
» Mr. 0'Connell—and you know truth’s
Compliment.” “ Once more, my Lord, I
deferentially ask your signature—or your
All I want is a categorical answer.”
bt, no donbt, you'd be satisfied with a
But I don’t refuse you—indeed 1don’t
) T could refase you anything ; so mind, 1
"efllse,' but I do nothing in a hurry ; coi.
°\u-e I my chamber when the court rises—
huentlme's valuable, and so it ought—your
You :S make it so.” ¢‘My Lord, my Lord,
n: I?ast may spare me the infliction of your
. ngc-" Daniel departed, the victim of
e Wdge's cajolery ; but Norbury in private
. ?he autograph, and saved at once the
h.my_ and the penalty.
Jng Y Teminds us of a story of a certain
V’hoe' in the Western part of the Province,
°°'lte: said to have fined a Barrister for
Pt of Court for ohjecting to his
%nrg?, {or rather what he was pleased “to
itng 18 charge).  The fine was paid, and some
afterwards the learned Judge, on thinking
m:::tter over, gave the mulcted individual an
t tg get the money back. It is also said
“*ﬂectee bej;vildered Bagrister has ever since
g d his business in a vain endeavour to
w N whether he was in fact fined, and if
Nd) ¥; and further, why he paid the fine (if
> 8nd what authority the Judge had to

Othe i.t“ return, and why he so ordered, or how
se, .

"No d'ou
),

-

.;ii:’e and there, lingers a strong prejudice
Beott“ Judge Taney for his decision in the Dred
Song Case, and especially in New England,
P"“l‘a?f whose citizens object to the proposed
%91? of the chief justice alongside that of
Nq, '@ the supreme court room ; but Judge

- g b:" upon whose memory so many honors
Sy g bestowed, ‘would have decided the
UmtJ“Y- This same Judge Nelson, in the
8 States Supreme Court, on the Dred
"‘itte:ase’ quoted a very remarkable letter
age by Judge Story in 1828, relating to a
%‘“‘-\Ogom to that of Dred Scott. Judge
W88 aceustomed to write at least once &

.

year to Lord Stowell, sending him a copy of his:
judicial decisions, which the latter reciprocated.
At length a case arose in the English court, (of”
which Lord Stowell was chief justice), where an
Antigua slave was carried by his master t'o Eng-
land, for temporary residence, and was subse-
quently taken back to Antigua. He brought:
suit for his freedom, and the inferior court de--
cided against his right to freedom. In the
appellate court, Lord Stowell, in behalf of a
majority of the court, affirmed the judgment
below. Lord Stowell sent thé decision to Judge
Story, who delayed replying so long, that Lord
S. again wrote to him, expressing regret at not-
receiving a reply, and the hope that their plea-
sant correspondence, of so many years’ standing,
would not cease. To these letters, Judge Story
replied as follows : *

¢“SALEM, NEAR BosToN, Sept. 2, 1828.

““To Rt. Hon. Wm. Lord Stoweil :

““MY Lorp—I have the honor to acknowledge-
the receipt of your letters of January and May
last, the former of which reached me in the
latter part of spring, and the latter quite re-
cently. * * * T have read, with great at-
tention, your judgment in the slave case from
the vice-admiralty court of Antigua. Upon the
fullest consideration which I have been able to
give the subject, I entirely concur in your views.
If T had been called to pronounce judgment in
a like case, I should certainly have arrived at
the game result, though I might not have been
able to present the reasons which led to it in
such.a striking and convincing manner. It ap-
pears to me that the decision is impregnable.

“Iyp my native State (Massachusetls), the
state of slavery is not recognized as legal, and
yet, if a slave should come hither and after-
ward return to his own home, we should cer-
tainly think that the local law would reattach
upon him, and that his servile character would
be reintegrated. I have had occasion to know
that your judgment has been extensively read
in America (where questions of this nature are
not of unfrequent discussion), and I never have
heard any other opinion but that of approbation
of it, expressed among the profession of the law.
I cannot but think that upon questions of this
sort, 88 well as general maritime law, it were well
if the common law lawyers had studied a little
more extensively the principles of public and
civil law, and had looked beyond their own
maunicipal jurisprudence.

“I remain,. with the highest respect, your
most obedient servant.

. JosEpH STORY.”
—New York Express. '
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LAW SOCIETY OF UPPER CANADA.
Osgoope HaLL, HILARY TERM, 37TH VICTORIA.
l URING this Term, the following gentlemen were
) called to the Degree of Barrister-at-Law ;

No. 1276. RoBerT HAMILTON DENNISTOUN,

, 1277.  Jony HENRY METCALF.

-0 “1278. J. Howart BELL.
€€ 1279.  WiLLiAM Drumdonp Hoaa,
€ 1280. KRNNETH McLEAN.
“ 1281. KEpwARD MEEK,
1282, Epwarp Haray D, HalL.
“ 1283. WiLLiAM MCDONNELL, JR.
“ 1284. E. BURRITT EDWARDS.
€€ 1285. A. EL8W0OD RICHARDS.
¢ 1288. HENRY ARTHUR REESOR.

The above named gentlemen were called in the order
in which they entered the Society as Students, and not
in the order of merit.

The following gentlemen received Certificates of Fit-
ness:

-WiLLiaM DrUMMoND Hoge.
HENRY ARTHUR li5ESOR.
WiLuiam G. Murvacu,

J. Howarr Beri.

E. BurrirT EDWARDS.
WiLLiamM McDonykLL, JR.
ALBERT EDWARD RICHARDS,
FraNk D. MoORE.

EDwARrD MEERK.

ARCHIBALD MCKINNON,
GEORGE M. ROGER.
MorTIMER A. BaLL.

JOHN MACGREGOR.

And on Tuesday, the 3rd February, 1874, the following
gentlemen were admitted into the

Society as Students-
at-Law and Articled Clerks:
Gradugates.
EDWARD PoOLE. i

ANCUS MARTIUS PETERSON.

WILLIAM MACBETH SUTHERLAND.

CoLIN GroroE SNIDER (as an Articled Clerk.)
LAFAYETTS ALEXANDER MCPHERSON,

HENRY PETER MILLIGAN.

FraNk Nicuoris KERNIN,

Junior Class.
WILLIAM BEAIRSTO.
WiLLiax LrieH WALSH,
Davip BURKE SIMPSON,
CHESTER GLABS.
THoMAS P. GALT.
WiLLian H. Besr.
ALexanpEr H. LriTa.
FREDBRICK CASE.

JouN KrLLEY DOWSLEY.

Ordered,That the division of candidatestor admission on
#he Bool:s of the Society into three classes be abolished. .

That a graduatein the Faculty of Arts in any University
in Her Meajesty’s Dominion, empowered to grang guch
Adegrees, shall be entitled to admission upon giving a
‘Term’s notice in accerdance with the existing rules and
Paying the prescribed fees, and presenting to Convoe'auon
’his diploma or a proper certificate of his having regeived
his degree.

»

That all other candidates for admission shall psss *
satisfactory examination upon the following subject®
namely, (Latin) Horace, Odes Book 8 ; Virgil, Znelds
Book 6 ; Cesar, Commentaries Books 5 and 6 ; Ci'”'o;
Pro Milone. (Mathematics) Arithmetic, Algebra to 1B
end of Quadratic Equations ; Euclid, Books 1, 2, ané
Outlines of Modern Geography, History of England (W-
Douglas Hamilton's) English Grammar and Compositio®*

That Articled Clerks shall pass a preliminary exam
ation upon thefollowing subjects : —Ceesar, Commen'
Books5and 6 ; Arithmetic ; Euclid, Books 1, 2, and:‘;
Outlines of Modern Geography, History of England (W
Douglas Hamilton's) English Grammar and Compositio®
Elements of Book-keeping. )

That the subjects and books for the first Intermed!®
Examination shall be :—Real Property, Williams; Equity
Smith’s Manual ; Common Law, Smith’s Manual ; o
respecting the Court of Chancery (C. 8. U. C. ¢. 12) (&
8. U. 8. caps. 42 and 44). 40

That the subjects and books for the second In'.el'l!ledh s
Examination be as follows :*-Real Property, Leith® .
Blackstone, Greenwood on the Practice of Conveyan
chapters on Agreements, Sales, Purchases, Leﬂ‘";
Mortgages, and Wills); Equity, Snell’s Treatise ; Com‘”:e'

Law, Broom’s Common Law, C. 8. U. C. ¢. 88, Statt
of Canada, 29 Vic. c. 28, Insolvency Act, '

That the books for the final examination for stude®
at law, shall be as follows :—

1. For Call.—Blackstone Vol. 1., Leake on Contrst
Watkins on Conveyancing, Story’s Equity J urisprud°“°;’
Stephen on Plesding, Lewls’ Equity Plesding, Dsrt %
Vendors and Purchasers, Taylor on Evidence, Byles 0"
Bills, the Statute Law, the Pleadings and Practic®
the Courts.

2. For Call with Honours, in addition to the precediné
—Russell on Crimes, Broom’s Legal Maxims, Lindley
Partnership, Fisher on Mortgages, Benjami1 on Sal 1
Jarman on Wills. Von Savigny’s Private Internstio®®
Law (Guthrie's Edition), Maine’s Ancient Law. 168

That the subjects for the final examination of Artic s
" Clerks shall be as follows :—Leith’s Blackstone, W o

on Conveyancing (9th ed.), Smith’s Mercantile Ls®?
Story’s Equity Jurisprudence, Leake on Contracts;
Statute Law, the Pleadings and Practice of the Court®

Candidates for the final examinations are uubjec*'ws,
examination on the subjects of the Intermediate o
aminations. All other requisites for obtaining certific®
of fitneas and for call are continued. hhu

That the Books for the Scholarship Examinations &
be asfollows ;— -

- 18t year.—Stephen’s Blackstone, Vol, 1., Stephe? 1
Pleading, Williams on Personal Property, Griffith’s
stitutes of Equity, C. 8. U. 8.¢. 12, C. 8. U.C. ¢. 48 g

2nd year.—Williams on Real Property, Best of S
dence, 8mith on_Contracts, Snell’s Treatise on B4
the Registry Acts. (ari

8rd year.—Real Property Statutes relating to 00

Stephen’s Blackstone, Book V., Byles on Bills, BF o

Legal Maxims, Story’s Equity Jurisprudence, Fisbo

Mortgages, Vol. 1,and Vol, 2, chaps. 10, 11 snd 1% o8
4th year.—Smith’s Real and Persona! Property, B’

on Crimes, Common Law Pleadingand Practice, “14

on Bales, Dart on Vendors and Purchasers, IAW"'E;,&

Pleading, Equity Pleading and Practice in this PT0

é
’
That no one who has been admitted on the book
the Society as a Student shall be required to pas’

inary examination as an Articled Clerk.

J. HILLYARD mnno:‘,,'




