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An important judgment has just been
given by the Court of Queen’s Bench, on
the law of libel. It came up in the
now cause celebrée of The Queen .
Patteson. The Court held that the pro-
secution was by a * private prosecutor,”
and that therefore, under sec. 11 of 37
Vict. cap. 38 (Dom.) the Crown had no
right to cause any juror to * stand aside.”
In this case eleven jurymen were “ dis
carded ” by the Crown Counsel, and this
was the main ground of the appeal from
the ruling of the learned Judge who tried
the case. Two of the Judges in giving judg-
ment, censured in strong terms the action
of the Counsel for the Crown in oppos-
ing, with the pertinacity he did, the ap.
plication on behalf of the defendant to
have points of law reserved for the opinion
of the Court.

Our attention has been called to an
error in the paragraph relating to over-
worked lawyers in a recent number of
this journal (Vol. X. p. 330). We there
referred to the late Mr. Justice Willes, as.
though he had declined Knighthood. The
judge of that name who declined the
dignity was Mr. Justice (Edward) Willes,
a contemporary of Lord Mansfield. An-
other judge of a similar mind was Mr.
Justice Heath, who preferred to die as he
had lived, “plain John Heath.” OQur
corregpondent also questions whether Sir
8. Romilly should be included in the
catagory of lawyers worked to death.
There is no doubt that during his early
years he was obliged from failing health,
induced by severe study, to quit England
and recruit his strength at Lausanne. And
his life at the close indicated that he was
affected in much the same way as Hugh
Miller. Brain fever set in, and in a parox-

| ysm of delirium he put an end to his life.
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The better opinion seems to be that his
over-worked system could not stand the
sudden strain upon it occasioned by the
unexpected death of his wife.

The Chief Justice of England in try-
ing an action arising out of an injury sus-
tained in a railway accident, remarked
upon a defect in the law as to assessing
damages in such a case. The damages he
said should not be assessed absolutely,
finally and at once. There should be a
conditional assessment, i.e., a certain sum
to be paid at once and a certain further
sum to be paid in the event of non-
recovery within a given time. He sug-

~ gested also that the law might make some

-

equivalent provision, such as the pay-
ment of an annuity during the continu-
ance of the disability. The hint is worth
being acted upon in this country, and we
doubt not that the solicitors of the rail-
way companies will be astute enough to
profit by it.

In a case before the Supreme Court of
Pennsylvania, an action was brought by
a person to recover damages for the loss
of his eye. The injury had been occasion-
ed thfough the quarrel of a couple of
drunken men, passengers in the same car
with him. The Court held that the
Company was liable, on the ground that
it was the clear duty of its employés to
repress all disorderly conduct in the cars :
Central Law Journal, Jan. 29, 1875,
p- 99, Pitisburgh Railroad v. Pillow (in
Error.)

The Central Law Joyrnal observes
that a novel question has been submitted
to the Secretary of War of the United
States, touching the law of Government
contracts. Competition by tender was
invited under the Statutes for the im-
provement of the Sault Ste. Marie Canal.
There were twenty-seven ¢ American
bids and one Canadian—the latter being

the lowest of all. The lowest “American” |
bidder has raised the point whether the
term lowest bidder, used in the Act, in-
cludes foreign bidders, so that they can
obtain Government work to the exclusion -
of American citizens, The matter has
not yet been determined,—but we can
hardly imagine that the fellow-country-
man of the Secretary of War will not
get the benefit of any doubt there may
be on the question.

Mr. Field, Q. C., who has been ap-
pointed by the Lord Chancellor to be a
Judge in the Queen’s Bench—Mr. Jus-
tice Archibald, by arrangement, going
into the Common Pleas to occupy the seat
vacated by Mr. Justice Keating—was
called to the Bar in 1850, and in 1864
was made a Queen’s Counsel. For many
years he has enjoyed a large practice, and
bears the reputation of being an able
lawyer. He was the leader of the Mid-
land Circuit and is held in high esteem
by the members of it. The appointment
is non-political. It is supposed that he
will go the Northern Circuit in place of
Baron Amphlett, who, in that event, will
be Lord Coleridge’s colleague on the Mid-
land Cireuit.

The Attorneys of the Guicowar of Ba-
roda write to the London Times, stating
that Mr. Serjeant Ballantine has been
paid a retaining fee of 5,000 guineas to
defend that gentleman, and that the
learned Sergeant will probably be paid
5,000 guineas more. It is supposed that
the Serjeant will be absent from England
about three months. If this be correct,
says the Solicitors’ Journal, the honorar-
tum is probably among the largest ever
paid to counsel, and it furnishes a cur-
ious commentary on the superstition
which, as Mr. Forsyth tells us (“Hor- *
tensius,” p. 410) has prevailed in every
country where advocacy has been known,
of looking upon the exertions of the ad-
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Vocate ag given gratuitously. It hardly
Beeds, however, the example which he
cltes from Roman history of the speedy
Telaxation of the decrees of Augustus pro-
hibiting advocates from taking fees, to
show how rapidly the custom becomes
More honoured in the breach than in the
Observance. In England, except in the
ecclesiastical courts, says the same journal,
the rulehas alwaysbeen that abarrister has
Do legal right to a fee. The reward, says
8ir John Davys, “is a gift of such a na-
tre, and given and taken upon such terms
38 albeit the able client may not neglect
to give it without note of ingratitude.
. yet the worthy counsellor may
Dot demand it without doing wrong to
IS reputation.” As far as we remember,
a_h’-hough refreshers have often been very
ral in proportion to the retainers, no
Yetainer since the fee of 4,000 guineas
Marked on the brief of Serjeant Wilde
0 Small v. Attiwood has atall approached

:’_1 amount that given to Serjeant Ballan-
1ne,

A member of the firm whose advertise-
Went in an English paper was referred to
‘88t month, has spoken to us on the sub-
dect, deprecating any intention of offend.
10g against good taste in matters profes-
Slong), and repudiating most strongly the
bjectionable interpretation which some

placed upon the language used in
the latter part of it. 'We need not say that
It was with no unkindly feelings that we
;"“de the very temperate observations we
elt called upon to make, and which were
Made only from a sense of duty to the
Profesion in this country and to prevent
‘ :ny false impression arising as to us in

°gal circles in England.

THE Law Times thus heartily welcomes
arrival of a new legal journal in
f:ghnd: “What possible object is to
luﬂ:‘“‘l've(l by issuing in pamphlet form,
"8-dozen milk-and-water articles on

worn-out topics? * * * we confess
ourselves unable to determine. The only
other legal monthly publication is a con-
spicuous failure, and we cannot suppose
that any one will, by purchase, encourage
The Law to prolong a vain struggle for
existence.” The laws against infanticide
do not seem to be well enforced in English
legal circles.

The judgment in Ray v. Corporation
of Petrolin, 24 C. P. 73, will tend to
discourage actions, which have become
rather frequent, against Municipal Corpo-
rations by pegsons who have met with an
accident which they attribute to the neg-
ligence of the corporatior in the care of
the streets. The plaintiff complained
that between a hinge, which projected
slightly above a trap-door to which it be-
longed, in the sidewalk, and a depression
of said trap-door about an inch and a
quarter below the sidewalk, he fell and
broke his leg. Plaintiff admitted that
the state ~f the hinge did not evidence
negligence against the defendants, but
was of opinion that the depression
was the result of wrongful neglect on
their part. The Court said: “I cannot
but think that when his- (plaintiff’s)
counsel gave up the hinge he gave up the
case. There would then.be nothing left
but an inchfand a quarter depression in a
wooden trap-door on or adjoining a
wooden sideway, which depression but
for the stumble over the hinge would have
done no harm. Unless we declare
it to be the duty of a village corporation,
when they tryjto improve the streets, in &
place not many years taken from the
forest, by laying down wooden sidewalks
—to insure every passer-by against every
unevenness or inequality in the levels, we
can hardly hold the defendants liable.”

The Lord Chief Justice of England is
one of those who think that general cul-
ture should not be sacrificed to special
professional training. He lately presided
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at the inauguration of the new lecture
rooms of the Manchester Athenzum,
where he delivered a most eloquent ad-
dress, to a delighted and enthusiastic
audience. In the course of his remarks
he dwelt upon the inestimable pleasures
to be derived from the cultivation of
literature by the man of business. The
beautiful language of the Lord Chief
Justice, which we make no apology for in
part transcribing, calls to mind the pic-
ture of Mansfield after he had passed his
eightieth year, tranquilizing his declining
years with Cicero’s De Senectute, or
Tenterden in his old age, reading his
Juvenal or Shakespeare, or writing Latin
verses about flowers.

“‘ Let it be permitted to one now rapidly passing
into the decline of years to dwell emphatically
on the solace and the blessing which mental
culture and the appreciation of literary beauty
afford to advancing years. Life passes rapidly
away. The morning of youth passes, ere we are
scarce aware, into the noon of manhood ; and
scarcely have we time to rejoice and exult in the
maturity and vigour of manhood, when lo! the
evening isat hand. The step ceases to be elastic,
the exercises and pursuits in which we delighted
become burdensome. Then it is that we be-
come sensible of the value of intellectual
pleasures—when we find we can still find enjoy-
ment and delight in the intellectual treasures
which they whe have thought and written for
us have bequeathed to us as a rich and glorious
inheritance. No art, no skill can arrest the
body’s decay. Poets have fabled of fountains
by bathing in whose waters youth might be
renewed. A vain philosophy perplexed itself
to discover the potent elixir by which the pro-
gress of decay was to be stayed. These were,
indeed, idle dreams, but the freshness and youth
of the mind may be kept alive long after the
body has yielded to infirmity and age. In the
continued cultivation of the intellectual powers,
in the communion with the master minds of
the present and past ages in the continued
worship of all that is great and beautiful, sub-
lime and holy in nature, in literature, and in art,
intellectual youth may be prolonged, though the
physical powers may have yielded to the wither-
ing influence of time. In these thingsisto befound
the fountain in whose pure and vivifying waters
the mind may find a well-spring of perennial

BN

youth and preserve its freshness even in age.
But I am wrong to occupy your time by dwell-
ing on the advantages of intellectual culture as
contributing to the enjoyment of life. They
are sumnmed up in a few words by the most ac-
complished man antiquity produced, of whose

language the pamaphrase I venture to place before |
you is but a faint and feeble echo. ¢ These
things,” says Cicero, speaking of the pursuits of
literature, ‘‘nourish and strengthen youth ;
they are the charm’ and comfort of age. In
prosperity they are fortune's best adornment ;
in adversity they become our refuge, aud in
affliction our solace. They delight us at home,
they hinder us not abroad. They abide with
us by night as well as by day. They are the
companions of our travel, and when we retreat
from the world the faithful companions of our -
solitude.”

SUPREME COURT BILL.

On the 23d of last month the Minis
ter of Justice, at Ottawa asked leave to
introduce a bill to establish a Supreme
Court for the Dominion,—such a bill
having been promised for the fourth time
in the speech from the Throne.

At the very outset a difficulty is encoun-
tered, namely, to determine whether the
Court should have jurisdiction in cases
depending upon Provincial as well as
Dominion laws. Upon this very material
question there is a difference of opinion.
M. Fournier holds that the Court will be
able properly to exercise a jurisdiction in
both classes of cases, and in this view he
is supported by Sir John A. Macdonald.
Whatever uncertainty may arise from the
language of the British North America
Act, there can be little doubt that it
never was intended to circumscribe the
authority of the Supreme Court by limit-
ing its jurisdiction to Dominion laws only-
The object was to substitute as far 88
possible our own final Court of Appes!
for that on the other side of the Atlantic,
an object consistent with the extension of
our political independence which was t0
be looked for as the natural result of
Confederation.

The right of appeal to the Imperis*
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Court is 1o in terms affected by the pro-
Posed Act. That right it would be im-
Possible to take away without Imperial
“gislation, SirJohh A. Macdonald spoke
0 deprecation of the extinction of the
rlg.ht of appeal to the Privy Council
hlnking it important so long as we
Were 5 dependency, that every Dritish
Subject, should have a right of appeal to
the Highest Court, and that the taking
3Way this right would be a severance
f one of the links binding us to the
Mother country. As the Minister of
Justice pointed out, and as was admitted
bY his predecessor in office, the right of
8Ppeal to Her Majesty’s Privy Council
often been abused by powerful and
Wealthy men in Quebec by forcing indi-
Viduals into & compromise, after succeed-
g in carrying their cases through the
Tovinzial courts; whilst on the other
aud, in Ontario, public confidence in
%ur own Judiciary is so great, that
ppeals to the Privy Council have been
™. This being s0, it may be urged
With some reason that. we in Ontario
Should not be deprived of our right of
3Ppeal to the Throne, because the Bench
1 Quebec does not possess the confidence
o.f the people in that Province. We be-
. 8¥e, however, that if the Supreme Court
s Constituted so as to answer public expec-
.tmh, suitors would gladly give up the
Tght of going beyond it, if at the same
h”fe they were relieved of the danger of
being compelled to maintain their rights in
England at a vast expense and delay by un-
knowy
%ho, learned and able as in the new Eng-
h Supreme Court of Judicature they will
gn.d‘)“btedly be, yet cannot be expected to
as much special knowledge and re-
search to (anadian appeals as the best
og;yel‘s of our own country. But for
" er reasons it may be desirable that
® should do our litigation at home.
® doubt if the full reports which

WPPeared in the London Times of The |

counsel before unknown judges, -

1
|

P

Lindsay Petroleum Company v. Hurd, and
the Guibord case will have the effect of
attracting either investors or emigrants to
Canada.

It is proposed to make the new Court
the arbiter of Constitutional questions ;
questions touching the validity of any act
passed by the Dominionor of any Pro-
vince. Here the difficulty arises that this
cannot be effectually done without the
assent of each of the parties to the com-
pact of Confederation. The Governor in
Council may direct a special case upon the
constitutionality of any such act to be
laid before the Supreme Court, and may
be guided by their opinion in allowing
or disallowing the act. But in cases in
the Provincial Courts where the validity
of a Dominion or Provincial Act  is
brought in question, a local Act trans-
fering the decision of such a question to
the Supreme Court will be necessary.

There are many other matters of great
importance contained in the Bill. The
Jurisdiction in Election and Criminal
matters, the Exchequer Court, the con-
stitution and procedure of the Courts, a
resumé of which has been given in the
daily press, and which we do not propose
to discuss till the Bill has assumed a more
definite shape. We are glad to see that
the leader of the Opposision has set the
example of treating this important matter
apart from all party feeling, and we
trust that all the legal talent in the
House, of which there is no dearth,
will combine to pass the Bill this ses-
sion, and to make a Supreme Court which
shall be worthy of the nation, and shall
command respect at home and abroad.

INFANTS AND MARRIED WO-
. MEN.

The Court of Chancery on the 18th
February last, promulgated some new
orders respecting proceedings in the cases
of Infants and Married Women, which
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dispense with certain proceedings at a
saving of time and costs.

With regard to suits against infants
the practice has hitherto been to serve
them and the parties with whom they
reside with copies of the bill of com-
plaint and a notice of application for
the appointment of a guardian ad litem.
Now, the officer of the Court is directed
to appoint a guardian upon preecipe, thus
saving the time required to be given
under the old practice as well as the costs
of the bills, notices, serving, etc. The
absurdity of serving infants with bills,
etc., which they could not understand
and probably not read, no longer exists.

As to married women it is no longer
necessary to procure an order that they
should answer separately. The Ontario
Statutes having placed the property of a
married woman under her own control
there no longer existed the reason for an
order to answer separately. This change
also saves several weeks in the prosecution
of the suit and lessens the costs.

The Judges have issued a circular to the
Deputy Registrars directing them to ap-
point the same person as guardian in all
cases. They have recently been making
searching inquiries into the subject of
infants’ estates, and have discovered some
very serious irregularities ; and they have
no doubt taken this step in order to have
but one person to look to in the manage-
ment of infants’ affairs. We must say
we think the Judges have acted wisely in
the matter, although it may seem at first-
sight rather a slight upon many solicitors
who have acted carefully and conscien-
tiously with respect to the matters con-
fided to them: but the protection of
infants’ estates is of paramount import-
ance, and it is better that the Judges
should for a time bear the blame of what
some may think an unnecessary and harsh

proceedmg, than that they should be
derelict in the trust confided to them.

They are certainy the best judges of the

necessities of the case ; and if it is neces- -
sary or expedient that one solicitor should |
be responsible in all cases, they could not
have made a better selection than Mr.
John Hoskin. This gentleman has for
many years past acted as solicitor for
infants’ estates under directions of the
Court, and has, we believe, been com-
mended by the Judges for his careful at-
tention to his duties in that behalf.

Any person who has been in the habit
from week to week of attending in Court
must have felt pained with the evident
neglect exhibited as to the interests of in-
fants. We know not where the difficulty
arises, but it is apparent that for some
reason or other there is not usually that
acquaintance with the facts in infancy
cases, on the part of thoss who represent
them, that there is on the part of Counsel
for adult clients. There can be no doubt of
the fact of irregularities existing in these
matters; and we could, if necessary,
refer to some rather startling instances.
No better way suggests itself to us ab
present of improving on the existing
state of things than by appointing one
who has for years beeh attending to this
class of business and who shall be respon-
sible for the due care’ of those whom the
Court is especially bound to protect, and
we may add that it is of great practical
importance that such person should reside
where he can at any monient be called
upon to give information to the judges in
respect to pending proceedings. Our
friends in the country are mistaken i
supposing that these orders have the effect
of centralizing the business in Toront®
(though we have our own opinions of
the subject of decentralization). All the -
business formerly conducted in the
country will still be conducted there, and
all in Toronto will of course remain there -
as heretofore.

If for any reason those interested iB
the welfare of infants desire some on®
else to be named as guardian it can b
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done under order 612, and at no greater

€Xpense than was formerly incurred by

'8 mere service of papers, which is now
nsed with.

Order 614 is in our opiniorr perhaps
the most important of all,’and introduces
4 practice which cannot but be conducive
to the interests of the public by prevent-
Ing in many cases great loss and hardship,
33 for example in injunction cases to
Testrain the cutting of timber.

The orders will be found on page 92.

MASTERS IN CHANCERY.

. Mr. J. C. Jeaffreson has written a
Book about Lawyers,” but although it is
2fthat comprehensive class which treats
de omnibus rebus et quibusdam aliis, he
entirely overlooked the estimable
¢las of men named at the head of this
article, Yet much quaint and curious
lore might he have found as to these
Officials, who, though now abolished in

England, still flourish on this Continent. |

I?“t how mightily have they degenerated
Since those days of pristine splendour
%hen their early name of clerks suggested
?heir clerical character and indicated the
"m.m\lnities they enjoyed as beings of a
Privileged order ! They were not called
Masters of the Chancery on the lucus a
"on lucendo principle, but because they
Were  gkillful in the civill and canon
8Wes,” and they for that very reason

formed a part of the high court of Parlia-
Tent,—attended the House of Lords that
‘28y might give information in the mak-
log of laws touching foreign matters,
30w the same should accord with equity,

‘m“_ gentium, and the laws of other
:atmns- Then, they had precedence over
he_King’s Solicitor and Attorney ; they

%t in Court with the Lord Chancellor
:Pd when the great seal was in commis-
100 ora judge wascalled upon to preside by

2:;011 of the absence of the Lord Chan-
Or, two Masters were assessors with

® Judge and might even over-rule him.

So it is reported in Merritt v. Eastwicke,
1. Vern 265, that Mr. Baron Atkyns
would have dismissed the bill, but the
Masters in Chancery ‘“stood up and
opposed it; and thereupon, the Court
being divided, no order was made.” But
some of these Masters were modest men,
who felt ill at ease in their dignified posi-
tion on the Bench and who had difficulty
in shaking off that habitual taciturnity
which was supposed to be thecharacteristic
of this class of judicial officers. Hence,
in Shapland v. Smith, 1 Bro. C. C. 65.
Master Hett, before offering his views,
gravely asked his co-judge “if his opinion
was of any consequence.”

In England the Masters’ offices were
close courts, and so marvellous were the
delays of cases therein, that it led to the
abolition of that branch of Chancery in
1852. Strange stories are told of the
high jinks practiced by certain Masters
of a convivial turn of mind in the mysti-
cal seclusion of their own chambers. One
Master was wont to mitigate the solemnity
of proceedings before him by singing the
Marseillaise, and says the Lay Magazine,
(vol 41, p. 297) “not content with this
little playful effusion he shortly after de-
lighted the ears of the attendant solicitors
with the martial chant ¢ C& Fra.” Then,
also were the palmy days of the taxing
Masters when the fees were fixed by a
per centage on the amount taxed ; so that
in Small v. Attwood, where the fees of
each of the leading Counsel were £3000
and £4000, the taxation of each of these
items would amount to £90 and £120!
But even among the working Masters the
idea of a good day’s work was slightly
different from the modern notions on that
subject ; for example it was thought that
a good deal was accomplished in a day’s
work of six hours occupied in taking
evidence under commission when thirty
folios of depositions were taken down.

Of Masters who have risen to the
bench, the most notable are, in the States,
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James Kent, afterwards Chancellor, and
in England, Chief Baron Alexander (a
man of great experience in equity plead-
ings, (per Hatherley C. in Warwick v-
Queen’s College : 19 W. R. 1099), Vice-
Chancellor Kindersley, Chief Baron
Thompson and Sir George Rose who was
one of the judges in Bankruptcy. It is
remarkable that two of the present Chan-
cery judges in this Province were for-
merly Masters in Chancery, Vice-Chan-
cellor Proudfoot and Chancellor Spragge.
The early Masters do not appear to
have had much aptitude for figures, if
one may judge from the story told of
Lord Northington. Upon being pressed
to refer a complicated account to the Mas-
ter, he drew out his watch, and said,
“ Observe this curious piece of mechan-
ism; if it was out of order, I would as
soon send it to a blacksmith to be set
right as refer an account like this to the
Master,—I refer it to two merchants.”
Apropos of this, and by way of prac-
tical conclusion, be it observed that the
Masters in Ontario have had special train-
ing in matters of account. Itis for this rea-
son that we advocate an extension of their
jurisdiction, so as to include many of those
proceedings in insolvency which are now
transacted by official assignees. It seems
a mockery to appoint mere laymen to

fulfil the duties of an office where ques- |

tions of great complexity as well as of |

great nicety arise, sufficient to tax the
acumen of the ablest lawyers who can be
induced to accept the position of Masters
in Chancery. If the secrets of Insolvency
proceedings were only disclosed, it would
be seen that these official assignees are often
mere puppets in the hands of some legal
gentleman whose assistance they invoke
and whose conclusions they adopt. No
doubt to effect this change of procedure
it would require the combined action of
the Governments of the Province and the
Dominion. But that difficulty could
speedily be overoeme if the expediency of

the proposed change were appreciated. |
It would be a change from laymen to
lawyers ; from men whose highest recom-
mendations are supposed to be a know-
ledge of business and a knowledge of
figures, to officials who have acquired this
knowledge from familiarity with admin-
istration and partnership suits, and in ad-
dition have been educated to deal with
and dispose of large properties and estates
not at hap-hazard, but on well-settled
principles and under the supervision of
able judges. We are persuaded that such
a change would be for the creditors a
financial success. At present creditors
hardly think it worth while to ask for
dividends on Insolvent estates. It seems
to be a recognised principle that the ex-
penses and the perquisites of official as-
signees will eat up everything. We do
not say that all official assignees are
“ gharks,” but we do believe that there are
0 many unscrupulous men amongst them
that the very name has become a by-word.
Besides this, matters might be so ad-
justed that the local Masters should re-
ceive for all their work a stated salary
which would not only secure better offi-
cials, but would expedite the dispatch of
public business.

PRIVATE BILLS.

Nearly four years ago, in an article
on the subject of hasty legislation, (6
C. L. J. N. 8.57) we called attention to
the hasty and careless manner in which
our Provincial legislators amend and
improve (1) the law, and whilst endeavour-
ing to “shun the ills they have,” too0
often fall into others which it is buf
Jjustice to them to say “they know not
of.”

The evil of which we then spoke has
not diminished. Year by year the statute
law has become less intelligible to the
public and to the profession, and in spite
of several attempts, no scheme has yeb
been devised to prevent the hasty intro-
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duction of ill-drawn amendments, which

often ignore altogether the prior
law, and make our -statutes more and
More a congeries of fragmentary enact-
Mentg—¢ g mighty maze, and all without
a plan.n

In 1873 a bill was introduced by Mr.
McLeod, M.P.P. for West Durham,
Which required that every amending
Statute should re-enact the whole law
Upon the subject to be dealt with, but the
Propogal was not received with favour, and
the bill never reached a second reading.

At length, however, the Government,
'aving already ventured upon consolida-
tions of the School and Municipal Acts,
ve undertaken a task which could not
long be postponed ; and the Commission
Tecently appointed for consolidating the
Statutes applicable to Ontario, have had
aasignod to them the pleasing duty of de-
t?’mining that oft-mooted question,
What the Legislature really did mean?’

In the first report of the Commiseion,
Which was presented to the Legislature a
®W weeks ago, and printed in extenso in
%0 last number, we find some observa-
s so thoroughly in accord with our
article of four years ago, that we cannot
forbear quoting them at length :—

The mode of procedure which seems to be
ry in all parliamentary legislation has
constituted a fertile source of difficul-
*8—subsequent Acts repeat sections of former
s upon the same subject, repeal portions
Wit;ontain provisions more or less at variance
re ?he prior enactments without expressly
Qﬁlmg them, and many instances are to be
d of repealing statutes having been them-
ind‘:"‘ Tepealed without the use of any words
leating an intention to prevent the revival of

€ original Act ; but embarrassment and delay
roc*ieding from this source have chiefly arisen
th:lfthe employment of repealing clauses in
orm ¢go much of any Acts heretofore
“an a8 relates to” a particular subject, or
Acts or parts of Acts inconaistent with this
Ol;l;re hereby repealed”—forms which are-as
. esome to the interpreter of an Act as they
convenient to the draftsman, and have

Uvayy

necessitated such a minute examination of
many of the longest Acts as very seriously to
retard the progress of the Commissioners.”

It must have been due to the judicial
habit of moderation in language that
stronger terms were not employed by the
Commissioners to characterize this cate.
less and slovenly mode of legislation.
Arising, no doubt, from the natural
craving of our legislators after statutory
immortality, it results, like amateur con-
veyancing and “ justicing” in sad per-
plexity and vexation of spirit, in litiga-
tion too often costly and protracted, and
in amendments which, like 33 Viet., c. 7,
8. 8 (0); 34 Vict, c. 12,8 14 (0); cap.
15, 5. 3 (0); c. 28 (0); 35 Vict., cap. 34
(D); 36 Vict., cap. 15,s. 1 (D); 37 Vict,,
c. 4, 8 4 (D) and others, are melancholy
mementos of carelessness and incapacity.
Perhaps the true remedy for this un-
fortunate state of affairs is to be sought,
not in a second chamber representing no
new “ estate of the realm,” (though the
« Lords ” claim especial credit in prevent-
ing hasty legislation as to private bills,)
but in a vigilant supervision on the part
of the Government and the legal staff of
the House over bills introduced by pri-
vate members, and a firm determination
on the part of the Legislature itself not to
be wearied or hurried into crude and hasty
legislation.

But another, and perhaps even a great-.
er source of danger than the one above
referred to, arises from the manner in
which “the transcendent power of Par-
liament ” is exercised in the passing of
Private Bills.

Sir William Blackstone long ago ob-
served that « Private Acts of Parliament
are of late years become a very common
mode of assurance ;” but if the prince of
law lecturers could examine the last three
or four volumes of Ontario Statutes he
would probably use much stronger
language, echoing perhaps the words of
His Majesty, Charles II. on the close of
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the session of 1661, “ I pray you let this
be done more rarely hereafter.”

A glance at the statutes passed during
the last few sessions of the Ontario Legis-
lature will show that until the passing of
Mr. Mowat’s general Act (37 Vict. c. 34)
for the incorporation by Letters Patent of
Benevolent, Provident and other Socie-
ties, the amount of Private Bill legisla-
tion has been steadily and rapidly increas-
ing so as very largely to exceed the

¢ legitimate business ” of the House.
Here are the figures : -
L L -
& &8 8 3 885 3
Pub. Gen. 36 43 29 32 40 48 37 29
Private &
Local...... 43 42 46 78 %9 115 66 653
Total No. of — — — — — — ___ __
Acts....... 97 85 75 105 119 1638 103 94

which show that out of 823 Acts passed
by the Legislature of Ontario between
1867 and 1874, only 294, or little more
than one-third, were of a public general
character.

It appears, therefore, that the Legisla-
ture is exercising very fully the powers
conferred upon it by the British North
America Act in relation to “ property
and civil rights in the Province” and “all
matters of a merely local or private nature”
therein ; and it is a question of very great
importance to this country whether this

- practically unlimited jurisdiction is exer-
cised with that deliberate care and cau-
tion which the importance of the subjests
dealt with, the scope of the enactments,
and the interests which may be affected,
alike demand and deserve.

We have said that in matters within
its jurisdiction the power of the Legisla-
ture is “ practically unlimited.” In one
notable instance, familiar to laymen as
well as lawyers, it has been used to de-
feat the intention of a testator, admitted

* to be of sound and disposing mind and

memory, and “ to alter his will——not for
the purpose of €ipplying a defect—but

to substitute an intention contrary to that
which he had deliberately expressed :”
Re Goodlhue, 19 Grant 381.

Nor, whatever may be the jurisdiction
of the Supreme Court which is about
to be created, is it within the power
of any existing tribunal to modify or
prevent the effect of an Act of Parlia-
ment however absurd and unjust, or even
to stay its operation until the parties
prejudiced can apply for its amend-
ment or repeal. “A Court of Justice
cannot set itself above the Legislature.
It must suppose that what the Legisla-
ture has enacted is reasonable ; and all,
therefore, that we can do is to try and find
out what was intended, but * * * there is
no power of dispensation from the words
used:” Per Lord Campbell, Logan v.
Burslem, 4 Moo. P. C. C. 296.

And even where the Act is manifestly
unjust or unreasonable, (of which in-
stances are not wanting on onr Statute
Book) all that the Courts can do is to try
and give it a reasonable construction.
“ They will not, out of respect and duty
to the law giver, presume that every un-
just or absurd consequence was within
the contemplation of the law ; but if it
should be too palpable to meet with but
one construction, there is no doubt in the
English Law of the binding efficacy of
the Statute :” 1 Kent Com. 408. And
in Rhodes v. Smethurst, 4 M. & W. 63,
Lord Abinger says:—“ A Court of Law
ought not to be influenced or governed
by any notions of hardship. Cases may
require legislative interference but the
Judges cannot modify the rules of law.”
And again, in Hall v. Franklin, 2 M. &
W. 259, the same Judge observes: “ We
have been strongly pressed with the in-
conveniences that may result from the
construction of the Statute. We are not
insensible to them, but we cannot on
that account put a forced construction or
the Act of Parliament.”

Seeing then that the ‘“solemn act of
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Provisions and however their insertion
May have been obtained, must at all
?‘vents remain in force for the traditional

Year and a day” without the possibility
of amendment or redress, it is not too
luch to ask that this * transcendent
Power ” should not be rashly, hastily, or
arbitrarily exercised, and that before a
Private bill is submitted for the assent of
the Lieutenant-Governor some tribunal
should exist for determining—(1) That
‘1_1 parties whose interests may be affected
shall have had due notice of the enact-
Ment and of its provisions ; and (2) That

hose provisions should themselves be
Consistent with equity, good semse and
the rest of the law.

In theory both of these requirements
are fully met and answered. The first,
by the appointment of a committee,
Called the Committee on Standing Orders,
Whose duty it is to see that due notice,
In the manner directed by the rules of
the House has been given for six weeks
before the introduction of the petition for
any private bill ; and the second by the
Practice of referring all those bills first to
2 Committee specially charged with their
Consideration, and afterwards examining
them in Committee of the whole House.

In practice, however, these wholesome
Tegulations are seldom carried out in
Spirit, although the letter may seldom be
Violated. The question of due notice is,
We fear, determined in most cases, not by
the Committee on Standing Orders, but

the Clerk of Private Bills, and if that
8entleman found it not incompatible with
the duties of his office to be absent from
Canada during a large part of the last
Session of the Legislature, it may be in-
ferred that, too much time is not devoted
to the determination of a question most
S3sential to the full and fair consideration
of Private Bills. A
_Again during a recent Session of Par
lament the control of the Private Bills

the Legislature,” whatever may be its

Committee was entrusted to a young and
promising supporter of the Administra-
tion who had only been admitted as an
Attorney a few weeks previous, and who,
though doubtless destined to take rank
in the future as a leading politician,
could scarcely be expected to possess as
yet either the age or the parliamentary
experience required for a post so import-
ant. It may be in consequence of this
loose method of procedure that such bills
as the Toronto Water Works Amendment
Act were introduced last session without
any notice whatever having been given
in the Ontario Gazette or in any local
paper—and in direct defiance of a rule of
the House ; that Townships have been
« grouped ” for bonus by-laws in several
Railway Acts of the past three or four
sessions without mnotice either to their
inhabitants or to their municipal councils;
and that during the last session an Act
(38 Vict. cap. 50) was passed, incorpora-
ting a Company for the construction of a
Railway “from some point on Lake
Ontario to some point on the Georgian
Bay” without any opportunity being
afforded to the Northern, or the Toronto,
Grey & Bruce Railway Companies to see
that their vested rights were not inter-
fered with.

Some of these cases—and others could
easily be given—may serve as instances
where the “solemn act” of the legisla-
ture has hardly been characterized by
that equity and good sense which might be
hoped for in the highest tribunal of the
Province, but there are others, the pecu-
liar provisions of which will only become
known to the world by the criticisms of
a perplexed and long suffering Bench.

One of these peculiar Acts came up for
discussion before Mr. Justice Gwynne a
ghort time since, upon an application for &
mandamus by a Railway Company, incor-
porated in 1874 with power to construct
aroad “from or neat the town of Barrie,
or some other point on the line of the
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Northern Railway, to Penetanguishene,
or some other point on the shore of the
Penetanguishene Bay,”—a power which
was subsequently enlarged to authorise
an extension of the road ‘from some
point on the main line thereof to some
point on the line of the Toronto, Grey
and Bruce, or the Northern Railway, or
any or all the railways in the county of
York and Peel.” The Council of a cer-
tain municipality situated at some dis-
tance from the line of the proposed rail-
way, had refused to submit a by-law
granting the Company a bonus, on the
ground that the municipality was not
“ interested in securing the construction
of the road,” and the aid of the law was
invoked to compel the performance of the
duty imposed by the Act of incorporation.
The Company in question, though nearly a
year had elapsed since their incorporation,
owned, as yet, not afoot of land, and had
not, so far as appeared in the affidavits,
surveyed or located any portion of their
line ; yet they claimed the right upon the
petition of twenty ratepayers, to compel
the submission of a by-law granting them
a bonus of $100,000, without any torms,
conditions, or qualifications. Their con-
tention was certainly borne out by the
literal wording of their Act of Incor-
poration and the case was only deter-
mined against them on the somewhat char-
itable supposition, that the Legislature
could never have intended to divest the
Municipal Council of its legitimate func-
tions in favour of a private company,
which for all that appeared in the Act or
in the affidavits, had not yet a paid up
capital of $2,500.

The Act incorporating the Company—
one of a large class of similar Acts in the
Provincial Statutes of 1873 and 1874—
was examined and criticised at length in
the exhaustive judgment of Mr. Justice
Gwynne, and we hope in our next num-
ber to notice some of his Lordship’s sug-
gestions ; but Railway Acts have occu-

pied so large a share of the attention of
our legislators, that their consideration
demands a separate article.

In support of our statement that regard
has not always been had, in passing
private bills, to the provisions of the
existing law, we might refer to the Incor-
poration Act of this very Railway ; but
other and perhaps more glaring instances
of inconsistency are not wanting.

Take, for example, the legislative mud-
dle which has rendered all but incompre-
hensible the municipal relationships of
several townships in the District of Mus-
koka.

By 31 Vict.,c. 25,s. 1 (0), His Honour
the Lieutenant-Governor was authorized
to erect the townships of Monck, Hum-
phrey, Wood and Cardwell, with others,
into the “ District of Muskoka.”

By 32 Vict., e. 56 (O), the township of
Monck was constituted a municipality,
and “attached for all municipal purposes
to the County of Simcoe.” By cap. 57
of the same session, the townships of
Watt, Cardwell, Humphrey, Christie,
Medora and Wood were together consti-
tuted a municipality under the name of
“The Corporation of the United Town-
ships of Watt, Cardwell, Humphrey,
Christie, Medora and Wood,” and by sec.
2 the “ said municipality” was “attached
for all municipal purposes to the County
of Simcoe.” After being mentioned here
and in 31 Vict,, c. 35, 5.1, as a township,
it seems somewhat strange to find Hum-
phrey constituted a township corporation
by 36 Vict., c. 49, a. 1(0); but this
trifling incongruity sinks into insignifi-
cance beside the other sections of the
same Act, e. g. (sec. 7) which unites this
township, together with Monck, Watt,
Cardwell, Medora, Wood, and twelve
others, (not including Christie,) into * The
Municipal Corporation of the District of
Muskoka,” the Council of which is to be
composed of the Reeves of all these town
ships (sec. 8), while sec. 12 declares that
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‘ nothing herein contained shall be con-
strued to detach from the County of Sim-
e any of the townships hereinbefore
mentioned, now united thereto for mu-
Ricipal purposes.”

It would therefore appear clear to the
attentive reader of the Statutes that the
Reeve of the Township of Monck sits in
the councils both of Simcoe and the
District of Muskoka, while the united
townships of Watt, Cardwell, Humphrey,
Christie, Medora and Wood send a rep-
Tesentative to the Council of Simcoe, and
are all (except Christie) again represented
m the Council of the District of Mus-
koka,

Finally, it seems that the perplexity
occasioned by this mode of procedure has
Proved too much even for our legislators
themselves, for after incorporating by Act
of Parliament several towns and villages,
which for all that appears, might have
been content to “enter in by the door”
of bylaws under sec. 8, or proclama-
tions under sec. 10 of the Municipal Act,
We find that the same House which in
M&l‘eh, 1873, put an end to the village of
Ashburnham, by merging it in the town
?f Peterborough as one of its wards, has
Wadvertently treated it as still a distinct
Municipality, and placed it for represen-

tion purposes in a different constituency
from Peterborough by the Act 38 Vict.,
C. 2, 5. 14 (O) assented to on the 20th
December, 1874.

Surely such a state of things should
ot be allowed to continue. If the duties
of the Law Clerk are too onerous (and
!“he profession well know he is neither
Indoleny nor incompetent) to allow of a
Carefu]l examination of all the Private
Bills which pass through his hands in the
Course of a Session, the Province can
well afford an addition to the staff of
t!‘e House, in order to protect the pub-
lic from the evils which must inevitably
Tesult from such hasty legislation. If,
Smong the thirty or thirty-five members

who form the Committee on Private Bills,
but four or five will ordinarily attend,
would it not be better to introduce the
English system of referring each act to a
committee of three, sworn to examine
fully into all the facts and report the re-
sult to the House 1

It is easier perhaps, to point out the
evil than to devise the remedy ; but we
trust that the Honorable the Attorney
General, whose long judicial experience
enables him to judge of the importance of
the matter, will ere long give it his at-
tention, and bring to bear upon it that
practical good sense and judgment which
he has in many other instances exhibited.

LORD ST. LEONARDS.

On the 29th January last died Edward
Sugden, Lord St. Leonards, a name which
ranks with Coke and Blackstone as that
of a writer upon the laws of England
of no ephemeral fame. He had reached
the great age of 94 years, and it has
been said of him, what can be said of
no other lawyer living or dead, that he
has been appealed to as a living oracle
of the law for 70 years. In the roll of
the Chief Justices and Chancellors of
England will be found in about equaj
numbers, men of the highest and lowliesg
birth. Lord St. Leonards belonged to the
latter class, and like Abbott, Lord Ten-
terden, was the son of a barber. He is
said to have been born in his father's
shop in London, on the 12th February,
1781. It is related of Lord Chief Justice
Tenterden, that on his last visit to Can-
terbury, his native place, he pointed out
to his son a little booth or stall opposite
the western front of the Cathedral, saying
« Charles, you see this little shop ! I
have brought you here on purpose to
ghow it you. In that shop your grand-
father used to shave for a penny. That
is the proudest reflection of my life !
While you live never forget that, my
dear Charles.” A story is told of Lord
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Bt. Leonards which exhibits him in an
equally pleasing light. He was address-
ing a crowd of electors once from the
hustings, when one of his hearers taunted
him with his origin. “It is true, I am
a barber’s son,” he retorted, and I am
proud to own it. If you had been a
barber’s son, you would have been a bar-
ber yourself.”

The history of young Sugden’s early
life is not well authenticated, but it is
clear that he was set to earn his bread in
no very dignified capacity. He was em-
ployed as an errand boy in the office of Mr.
Groom, a conveyancer in Cavendish
Square, London. The story goes that
Mr. Groom was in the habit of consulting
Mr. Butler, the learned editor of “ Fearne's
Contingent Remainders ” and “Coke upon
Littleton.” Butler happened one day to
be in Mr. Groom’s office, when he was
bantered by Mr. Groom about a supposed
error in one of his books, which the con-
veyancer said had been discovered by his
office boy. Butler insisted on having the
office boy into the room and Sugden made
his appearance. The error into which
the great author had fallen is said to have
been so clearly pointed out by the office
boy that the author gave way, admitted
he was wrong, and became his critic’s irm
friend. Butler went to Sugden’s father
and represented that the boy was meant
for greater things than running errands
and cleaning ink-bottles, and Sugden was
eventually entered a student of Lincoln’s
Inn.

Owing to the curious and antiquated
custom of unseating the Lord Chancellor
with his defeated government, Lord St.
Leonard’s fame rests chiefly upon author-
ship, and not upon judicial decisions.
He was hardly twenty-one years old
when he made his first adventure in
legal literature with a little work
entitled “ A brief Conversation with
“ Gontlemar. of Landed Property ahout
to buy or sell land.” This unpretend ing

work at once gave him a reputation, and
met with so much encouragement that
three years later, in 1805, he published
,his celebrated Treatise on the laws of
Vendors and Purchasers, which has gone
through fourteen editions, and will always
be the standard text book on the subject.

In 1807, Mr. Sugden was called to the
Bar, having been previously a conveyan-
cer simply. He immediately stepped into
an extensive practice, which increased
rapidly. At one time his professional in-
come is said to have reached, and perhaps
exceeded £20,000 a year. His fame as a
Real Property lawyer caused him to be
retained in most important cases where
questions of that deacription arose, and in
the Common Law as well as in the Equity
Courts. About 1822 he received his silk
gown from Lord Eldon, who had the
highest respect for his learning, and is
said to have once consulted him privately
on an abstruse question relating to “spring-
ing uses,” and to have been guided by his
view. )

“His silk gown,” says a writer in
Blackwood's Magazine, to whom we are
indebted for many of the’facts in this
notice— . .

“ Was a splendid success, silencing all sneers
and the whispers of disparagement in every
quarter, His consummate knowledge of the
principles and details alike of Real Property
Law and of Conveyancing, and of Equity, his
rapidity of perception, his imperturbable coolness
and self-possession, his conscientious devotion
to the interests of his clients, the pith and
brevity of his arguments, his ucid exposition of
the most involved facts—these points all com-
bined to invest his advocacy with such charms
in the eyes of anxious solicitors and their clients,
that retainers were soon showered down upon Mr.
Sugden from every quarter, and it wag alnost a
race between rival solicitors who should first re-
tain him.” )

But the pressure of counsel business
did not detract from Sugden’s literary ef-
forts. Before he had passed his 27th year
he had given to the public two new and

enlarged editions of the  Vendors and
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Purchagers,” and had written an entirely
Dew work, the celebrated ‘Treatise on
Powers,” which is regarded “as one of the
most remarkable performances on record
In the literature of the law.” This was
followed in close succession by other
Works on legal subjects, some of an exten-
8ive and others of a minor character.

Mr. Sugden was, in politics a Tory,
and in 1828 was elected in the interest of
that party for the constituency of Wey-
mouth and Melcombe Regis, and was soon
after made Solicitor General ‘in the Duke
of Wellington’s administration.  This,
however, he did not long enjoy, for he
Was compelled to retire with his colleagues
in 1830, when Earl Grey and the Reform-
&8 came into power. Sir Edward Sug-
den then resumed his practice at the Bar,
and had the pleasure of pleading before
Bl‘ougham, the new Chancellor, with
Whom, according to general belief, he was
oh anything but amiable terms. The
Caustic comment of Sugden upon the
Chancellor's capacity for his office is well
known. “If the Chancellor knew only
8 little of law, he would know a little of
®verything.” A good deal has been said
about the relations between Lord Brough-
ham and Sugden. Lord Campbell, in
those « Lives” which added a new terror
to death, dwelt upon the matter with
Such gpitefulness as to call forth from
Sugden the Brochure known as « Lord
8t. Leonard’s Defence.” In a much can-
Vassed book lately published, which prob-
ably embraces as much malice and scandal
28 any hook of its size yet written, the

Greville Memoirs,” the hostility between
Tougham and Sugden is accounted for
Y reasons hitherto, we believe, unknown.
'@ will let the accomplished gossiper tell
own story :
8 “ Lamarchant told me that the cause. of
Ugden’s inveterate animosity against Brougham
38 this—that in a debate in the House of Com-
™Mons Sugden in his speech took occasion to

Yefer to Mr, Fox, and said that he had no great
Te8pect for his authority, on which Brougham

merely said, loud enough to be heard all ove
the House, and in that peculiar toue that strikes
like a dagger, ‘‘Poor Fox.” The word, the
tone, were electrical ; everybody burst into
roars of ]atlghter ; Sugder. was so overwhelmed
that he said afterwards it was with difficulty he
could go on, and he vowed that he never could
forgive this sarcasm.” .

At this time Sir Edward Sugden, with
professional and parliamentary duties com-
bined, seems to have been in the habit of
accomplishing an amount of work which
was simply tremendous. On one occasion,
the evening before a “motion” day, he
read and mastered the contents of 30
briefs between his dinner and 11 p. m.,
and then, instead of going to bed, called a
hackney coach and drove to the House of
Commons.

In 1834, on the return of the Tories to
power, Sugden was made Lord Chancellor
of Ireland, an office which he held for
three months, just long enough to make
his rare powers as a Judge manifest, and
to cause his return for another too brief
period, in 1841 to be hailed with accla-
mation. In 1852 he was appointed by
Lord Derby Lord Chancellor of England,
with the customary peerage.

‘‘He speedily showed both the Bar and the
public that he justified the appointment, and
something more than justified it. In the first
appeal case which came before him in the House
of Lords—that of Rhodes v. De Beauvoir—a
most intricate case, depending on the construc-
tion of a singular and most obscurely worded
will, when the counsel expected that he would
ask for the papers and take time to consider, he
delivered, off-hand and without notes, a most
elaborate and luminous judgment, which occu-
pies nearly 20 pages in the printed reports. And
this he did repeatedly as by intuition, so famil-
iar had he grown with every possible complica-
tion that had arisen or could arise in all ques-
tions as to the ownership "or transfer of real
property.”’

Since the close of 1852 he never again
held the Great Seal of FEngland, al-
though the opportunity was again offered
him in his 77th year. That offer was de-
clined, but not through love of ease, for
from that time till tho very end of his
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long and laborious life, Lord St. Leonard’s
kept himself busily employed in work of
different descriptions. He read and noted
every reported case in all the Courts and
recorded them in the margin of his works,
8o that, it is said, his executors could send
anew edition to the press to-morrow with-
out revision. He wrote his * Handy
Book of the Law of Real Property ” since
%his retirement from office. His attend-
ance in the House of Lords as a Law

- Lord was unremitting. He allowed
no legal measure to pass the House un-
criticised.  For -instance, when Lord
Hatherley in 1869 introduced his Judica-
ture Bills, Lord St. Leonards, though
close upon 90 years of age, put forth a
clear and lucid criticism upon those mea-
sures.

LAW SOCIETY.

HiLary TErN—38th Victorice.

The following is the resumé of the pro-
ceedings of the Benchers during this
Term, published by authority :—

Monday, 1st February.

The several gentlemen whose names
appear in the usual lists were called to
the Bar, and received certificates of fit-
ness.

Tuesday, 2nd February.

The Treasurer laid on the table the ab-
stract of balance sheet for 1874 and for
the last quarter of 1874.

The memorial of Messts Wethey and
Harman was referred to the Committee
on Reports.

The memorial of Mr. Yorke was refer-
red to the Finance Committee.

A communication from Mrs. Vankough-
net, acknowledging the receipt of a me-
morial from the Law Society, was read,

The Report of the Examining Com-
mittee was received and adopted.

Messrs. McLennan, Irving, Hodgins,
McMichael and Read were appointed

Examining Committee for next Term.
Mr. Evans was appointed Examiner for
next Term and the usual fee was ordered
to be paid him for his services for this
Term.

The memorial of Mr. F. Beverly Rob-
ertson, asking to be allowed to pass his
second Intermediate Examination next
Term was granted.

Mr. James Bethune was elected a
Bencher in the room of the late M. R.
Vankoughnet, Esq., deceased.

Saturday, 6th February.

The petition of Mr. Fullarton for the
filing of his articles and assignment nunc
ro tune, and for the allowance of his ser-
vices thereunder was granted.

The petition of Mr. Kilbourn for the
allowance of his second Intermediate Ex-
amination, was granted.

The petition of Mr. Peter L. Palmer,
asking to be allowed to pass his second
Intermediate Examination in May next,
was refused, Convocation having no power
to grant it.

The petition of Duncan McMillan was
refused.

A communication received from the
Chief Superintendent of Education was
referred to the Committee on Legal Edu-
cation.

The account of Messrs. Rowsell &
Hutchison for printing the Reports, was
referred to the Secretary to be examined,
and if correct, to be paid.

The account of Messrs. Rowsell &
Hutchison, for postage on the Reports,
was ordered to be paid.

Mr. Charles Moss was elected Lecturer
and Examiner on General Jurisprudence,
in place of James Bethune, Esq., resigned.

Mr. William Muloch was appointed
Lecturer and Examiner in Equity, in place
of Mr. Charles Moss, who accepta office a5
Lecturer on General Jurisprudence.

Ordered that the new Benchers be add-
ed to the several Standing Committees
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In place of the members whose vacancies
they were elected to fill, and that the Se-
Cretary do notify the several gentlemen
of their appointments. -

P

SELECTIONS.

LORD ROMILLY.

The Right Hon. John Romilly, Lord
Rr)milly, of Barry, in the county of Gla-
Morgan, who died on the 23rd Dec., at

13 residence in London, in the seventy-
third year of his age, was the second son
of the late Sir Samuel Romilly, still well
Temembered as a distinguished Liberal
Politician, a philanthropist, and a law
teformer. His mother was Anne, eldest
dall_ghter of Francis Garbett, Esq., of
Knil] Court, Herefordshire, and he was

m in London in Jan. 1802. He was
educated at Trinity College, Cambridge,
Where he took his Bachelor’s degree in
1823, and proceeded M. A. in 1826. In
the following year he was called to the

by the Honourable Society of Gray's

, and he subsequently became a
Bencher of his inn, and obtained the
onour of a silk gown. Having chosen

e equity side of the Profession, he
80on obtained a fair share of practice

th as a junior and Queen’s Counsel in
the Court of Chancery. In 1832 he
®ntered on a political career, having ob-
“lned g seat in the House of Commons,
In the Whig interest, as member for the
Orough of Bridport, which he represented
the general election in 1835, when he
his seat for that place. In March,

8456, on a chance vacancy occurring, he
3gain offered himself as a candidate, but
Was unguccessful ; but he recovered the
‘]“’at_, however, after a petition in the fol-
i:wlng month. At the goneral election
wh!847 he was returned for Devonport,
: lch constituency he continued to rep-
%8ent yntil 1852. In 1848, during
. *d John Russell’s administration, he

33 appointed Solicitor-General, on which
h agion he received the customary
}::mlr of knighthood, and in 1850, upon
Lo elevation of Sir John Jervis to the
Plrd Chief Justiceship of the Common
De"?: he became Attorney-General.
mgm‘g the time that he was in Parlia-

0111“;’ as a law officer of the Crown, Sir

0 Romilly was the author of the

lost

measure known as the Irish Encumbered
Eastate Act, which brought about a social
revolution in Ireland, the system which
it introduced having been perpetuated in
that which is now the Landed Estates
Court. The introduction and carriage of
this Bill were in the hauds of Sir John
Romilly, and by him was successfully
conducted to its result. In March, 1851,
on the death of Lord Langdale, Sir John
Romilly was nominated to the great
judicial office of Master of the Rolls,
which, by his lordship’s death, had be-
come vacant. This post, which Lord
Romilly filled until within a little more
than a year of his death, is one of the
very few judicial offices which are com-
patible with a seat in the House of Com-
mons. The very last speech made by
Lord Macaulay, as a member of that
House, was against a Bill to incapacitate
the Master of the Rolls from sitting
there ; and it is memorable as one of the
fow instances in which a direct change
of opinion in the House of Commons was
effected by a single speech, and accord-
ingly the Bill was thrown out. Sir John
Romilly, to whom Lord Macaulay referred
in the course of his speech, in terms of
the highest respect, was unable, however,
to enter by the door which his friend’s
cloquence had left open for him; for,
after his elevation to the Mastership of
the Rolls, Sir John Romilly offered him-
self for re-election at Devonport, but was
unsuccessful. He never after sought to
represent any place in the House of Com-
mons, and, as his successor as Master of
the Rolls, Sir George Jessel did not avail
himself of his right to continue a member
of the House, it is likely that it would
never have heen exercised again even if
a provision in the Judicature Act had
not taken it away. In 1865 Sir John
Romilly, through being createdga peer,
did become a member of the Legislature.
He took, however, no very great part in
the discussions in the House of Londs,
though he occasionally contributed to
them. As a judge he was so quick in
decision as sometimes to excite comment,
and though his court was chosen for the
carriage of cases of first instance, it also
contributed largely to the courts of
appeal. In April 1873, having sat on
the bench far beyond the time which
would have entitled him to his retiring
pension, Lord Romilly resigned  the
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Mastership of the Rolls. It seems, how-
ever, that neither his physical nor judicial
strength was entirely exhausted, for,
after the death of Lord Westbury, he
undertook the duty of arbitrator in the
winding-up of the affairs of the Furopean
Assurance Company. We may add that
his Lordship was one of the last survi-
vors of a debating society established in
London among the more promising young
men of his age, and of which the late
John Stuart Mill was a member. Lord
Romilly married, in 1833, Caroline,
daughter of the late Right Rev. Dr.
William Otter, Bishop of Chichester, by
whom he had a family of four sons and
four daughters. His eldest son, the Hon.
William Romilly, who now succeeds to
the title, was born in 1835, and is a bar-
rister of Gray’s Inn; he has been twice
married, first, in 1865, to Emily Idcnea
Sophia, eldest daughter of the late Lieut.-
General Sir. J. G. Le Marchant; and
secondly, in 1872, to Helen, eldest
daughter of the late Edward Hanson
Denison, Esq.—Law Times.

That some one or more of the veterans
of the judicial ranks should fall victims
to the present inclement season cannot be
a matter of surprise; yet the death of
Lord Remilly, although he has succum-
bed full of years and honours, has occur-
red ata singularly unfortunate crisis. A
man who was called to the bar nearly
half a century ago, and had scarcely
known during all that period the meaning
of the word ‘leisure,’ might well have
been permitted to enjoy the repose which
seemed at last to be within his reach.
But Lord Romilly was induced to take
up the duties of arbitrator to the Euro-
pean Assurance Company on the death
of Lord Westbury, and so he has died
literally in harness. There is, indeed,
nothing more remarkable in the history

of the legal profession than the pertina- |

city with which, with some rare excep-
tions, such as was exhibited by the late
Mr. Charles Austin, its members cling to
work, and utterly refuse even in the
weakness of age to]exchange the labour
and turmoil of Courts for the ease and
quiet of the library or the domestic circle.
Rarely also is any good purpose effected by
this devotion to work, either as regards the
person himself, or the public welfare;

and, in the present instance, whatever
may have been the result upon Lord
Romilly’s health and happiness brought
about by the arbitration, the conse-
quences to the suitors have been pernici-
ous. Very recently we commented on
the mischief caused by the conflicting
decisions of Lord Westbury and Lord
Romilly, and now the suitors are remitted
to the evil of fresh uncertainties and the
possibility of a new batch of inconsistent
Judgments.

But at this moment we prefer to regard
the earlier portions of Lord Romilly’s
career, which was in all respects most
honourable and worthy of remembrance.
To say that he was a legal genius, that,
unaided by circumstances, he would have
arrived at the dignities which were be-
stowed upon him, would not be true.
He owed much, very much, to the memory
of his distinguished father, one of the
best of men, and the noblest of lawyers,
and he also owed not a little to that
powerful Whig connection, into which he
was, a8 it were, born. That he justified
to a considerable degree the confidence of
his friends is certain, for he had many
qualifications for the offices which he
held. He had unbounded industry—
that peculiar gift which, though often
fatal to the health and real happiness of
its owner, rarely fails in the long run to
bring the second-rate man up to the level
of genius, at least as far as the material
rewards of life go. He was devoted to
his profession, and he did his utmost to
make up by learning for his deficiency in
high intelligence. He was conscientious
and painstaking, und, while his work was
too rapid, no effort was spared to make it
thorough. The decisions given by him
as Master of the Rolls were numerous
beyond precedent, and they have been
reported and preserved in a manner elab-
orate beyond precedent. In the infinite
variety of human affairs, cases must arise
of absolute novelty ; but few come up
which have not some kinship to one of
the hundreds decided by the late Master
of the Rolls. On the other hand, it is
not in ‘ Beavan’s Reports’ that lawyers
look for those luminous expositions o
the doctrines of equity for which the
' judges of the present day are justly
. famous.
| John Romilly was born in 1802, and

died on December 23, after a short illness-
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He was the second son of Sir Samuel
Ronmilly, who died in 1818.  After taking

18 degree at Cambridge as a Trinity
College man, John Romilly was called to
the bar at Gray's Inn in 1827. At the
election after the Reform Bill he became
member of Parliament for Bridport, and
at a later date was returned by Devon-
port. In 1848-50 he was Solicitor-Gen-
eral, and in 1850 became Attorney-Gen-
eral, In 1851 he was promoted to the
Mastership of the Rolls, which high office
he held for more than twenty years. On
January 3, 1866, he was made a peer as
Lord Romilly of Barry, in the county of
Glamorgan. It was on June 1, 1853,
that Macaulay delivered his famous
8peech against Lord Hotham’s Dill, by
which it was sought to exclude the Mas-
ter of the Rolls from the House of Com-
mons, In that speech the orator remin-
ded his hearers that the House of Com-
mons and the office of Master of the
Rolls began to exist probably in the same
8eneration, certainly in the same century,
and that during six hundred years the
Houge had been open to Masters of the
Rolls. Since the accession of the House
of Hanover, Jekyll, Strange, Kenyon,
Pepper Arden, Sir William Grant, Sir
John Copley, Sir Charles Pepys, and Sir
John Romilly have sat in the House and
at the same time presided at the Rolls.
Law Journal.

THE, RELATION BETWEEN BAR-
RISTERS AND SOLICITORS.

The following is from a paper read at
the provincial meeting of the Incor-
Porated Law Society, held at Leeds last
October, by Mr. W. E. Shirley :—

“Throughout all great enterprises there
Mung one general principle—division of

bour; and a late eminent statesman
Used to say he never did anything him-
self if he could get anybody else to do
the work for him. Nowhere is that
Principle more strikingly exemplified
than in the legal profession. With rela-
tive duties and positions, we have bar-
Tisters—including special pleaders, con-
Veyancers, and counsel ; and attorneys—
Including solicitors, notaries, proctors,
and parliamentary agents. Barristers are
3pproachable only through attorneys, the
Practice being to require their interven-

tion in cases which come before barristers,
either as advocates, counsel, or drafts-
men. It was not always so. The prac-
tice formerly prevailed of barristers being
resorted to, in the first instance, for
counsel and general legal assistance. In
the « Life of Noy, Attorney-General of
Charles I.,” we have an incident illustrat-
ing this. Three graziers had deposited a
bag of money at a country inn during
fair-time. One of them afterwards came
alone, and persuaded the hostess to give
him the money back, and then abscond-
ed. Subsequently the other two also de-
manded the money, declaring that the
first had no authority to receive it, and
ultimately sued the hostess. The trial
came on, and the case was going against
the woman ; when Noy, not being em-
ployed in the cause, desired her to give
him a fee, as he could not plead for her
without one. And the fee having been
given, Noy addressed the judge, and
claimed a nonsuit, on the ground that
the duty of the hostess, as shown by the
evidence, was to redeliver to the three
jointly ; a duty, he said, she was per-
fectly ready to fulfil when all three ap-
peared, and made a joint demand. Lord
Campbell also says in his “Lives of the

. Chief Justices,” that in the time of Chief

Justice Hale the client consulted the
barrister in person, and paid the ¢ hono-
rarium,” without the intervention of at-
torney or clerk. In our days, moreover
(the right of advocacy in tbe Superior
Courts excepted), solicitors enjoy the un-
restricted practice of the law in all its
branches ; calling in the aid of barristers
only when superior skill, knpwledge, or
other attainments are required. ~ But
that, again, was not always so. Uptoa
comparatively modern period, convey-
ancing, now so important a branch of
solicitors’ practice, was not deemed part
of their business. The form of the ordi-
nary covenant for further assurance, stip-
ulates for such assurances as counsel
learned in the law,” shall advise or re-
quire. And in ancient law-books, under
the head “ Slander,” we find it laid down
that to say of a barrister, «He is no law- -
yer, he cannot make a lease,” is slander-
ous; but to say of a solicitor, He
made false writings,” is not slandgx:ous,
because it is not the business of solicitors
to make ¢ writings.” .

Jesides our division into barristers and
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solicitors, the bar itseH is divided into
sections ; and a counsel who professed to
know everything would be regarded with
suspicion. There is, indeed, a story of
the old Northern Circuit, that Mr. Pol-
lock, afterwards Chief Baron, was once
corrected upon a legal point by the pre-
siding judge. When it became Pollock’s
turn to address the jury, he thus de-
livered himself :—* You would observe,
gentlemen, the correction given to me by
his lordship. And of course, for the pur-
poses of to-day, we must assume that his
lordship is right. Indeed, a judge is
never wrong. I assure you all I can do
is to *“cram” as much law as will carry
me round the circuit. Whereas a judge
knows, by heart, every Act of Parliament
that was ever passed ; he has read (and,
what is more, understands) every law
book that was ever published ; and he
recollects every case that was ever de-
cided.”

The distinction, however, between bar-
risters and solicitors, now prevailing in
England, does not, even yet, prevail
everywhere. In many of the States of
Germany, in Geneva, in America, and in
some of our own colonies, they are united
in the same person. There a lawyer is a
lawyer. Again, in France, the advo-
cates invariably see their lay clients ; the
local bar deriving much emolument from
giving advice to their neighbours, with-
out the attorneys.

It will thus be seen that the profession,
with us, has undergone considerable
changes, materially altering the respective
provinces of barristers and solicitors.
And, for good or evil, it has become the
opinion of a large number of the profes-
sion, that it is contrary to etiquette, and,
indeed, dishonourable, to take briefs
from, or to advise, or to receive fees from
others than solicitors,

We live, however, in days when not
only almost every question is open, but
there seems a restless anxiety for change.

After all, the question is, whether the
true interests of the profession and the
public (which are, without doubt, iden-
tical) would be best protected by main-
taining the system now established ; by
amalgamating the branches of our pro-
fession ; or by returning to, what is jo-

wcosely called, the wisdom of our ancestors.

In looking back at the annals of the
Inns of Court, we, find that, from an

early date, the judges, acting in their
capacity of visitors, from time to time
issued orders respecting the discipline of
their members. These orders appear to
have had in view the special training of
students ; the moral and professional con-
duct of barristers ; the limitation of their
number, and the prevention of competi-
tion. For example, in the reign of
Philip and Mary we find the following :
“ No attorney shall be admitted.” And
in the reign of James I., the following:
“There shall always be a difference be-
tween counsellors at law and attorneys
and solicitors.”

Few, probably, had more experience,
or were better qualified to give an
opinion, than the late Lord Campbell.
And this is what he said: ¢ The ad-
vantage to be derived from subdividing
the business of a suit, and having two
orders in the profession of the law, be-
tween whom it should be distributed, be-
comes more and more felt. I much ap-
prove of the demarcation finally drawn
between the functions of the attorney and
those of counsel. And I believe that the
intervention of an attorney, between the
counsel and the party, has greatly con-
tributed to the improvement of English
Jjurisprudence. I earnestly trust that the
almost uniform usage, which has pre-
vailed now for more than a century, will
not be disturbed. [Exceptional cases may
occur, though very rarely, when it may .
be fit for barristers to plead in civil suits,
instructed only by the parties. But I
hope what is now considered the etiquette
of the bar will be continued.”

Moreover, not longer ago than June
17, when presiding at the last annual
festival of the Solicitors’ Benevolent As-
sociation, Lord Selborne, another very
competent authority, declared his con-
viction that the duties of each branch of
the profession should remain distinet ;
and deprecated any change which would
affect the line of demarcation between
the work done by solicitors and that done
by the bar. “If,” said Lord Selborue,
“the offices of judge and barrister are
important, the office of solicitor is indis-
pensable, and, without it, the duties of
the other two never could be performed.”

Indeed it can, we think, hardly be dis-
puted that the system of employing able
solicitors, responsible to their clients and
the Courts, to collect facts and circum-
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stances, and to bring upon them their
Own practical and legal knowledge, is
better than conducting mnegotiations
through unqualified, irresponsible per-
sons, or than retaining barristers, how-
ever qualified, in the first instance.

The truth is, that the two professions
are radically, fundamentally distinct. A
man may be an admirable solicitor, with-
out the slightest pretension to being a
good lawyer in the barrister’s sense. And
he may be a first-rate lawyer, and an ex-
cellent advocate, without any of the
qQualities requisite for a solicitor.

For myself, at least, I am persuaded
that the more the matter is considered,
the more it will appear that the two call-
Ings require, not only a different educa-
tion, but a different set of professional
rules, And American experience does
Dot really conflict with this. For so dis-
tinct are the branches, that, as a rule, in.
the United States, one member of the
firm takes the advocate’s department, and
the other that of the solicitor.”

CANADA REPORTS.
ONTARIO.

ELECTION CASE.

CorNWALL ELECTION PETITION.

BerGiN v. MACDONALD.

Dominion Election Acts, 1873, 1874—Bribery be
agents—Whether Candidate thereby disqualified—
Evid on d election of bribery at first—
Report to Speaker.

A petition was filed by one Bergin, the unsucessful
candidate, against the return of the respondent in
January, 1874, on the usual grounds, This election
was avoided on the ground of the corrupt acts of
Tespondent’s agents. But the Chancellor reported
to the Speaker of the House of Commons that these
acts had been committed without the knowledge and
consent, of respondent. A new writ was issued, and
the same persons were again candidates, when re-
Bpondent was again elected. The present petition
was filed by electors claiming the seat for Bergin,
charging corruption against respondent and his
agents at the second election, and also that persons
guilty of corrupt practices at the first election
could not vote at the second election, because the

. two elections were one in law. The petitioners also
claimed that respondent was ineligible by resson of
the acts of his agents at the first election, and that
Public notice had been given of such disqualification,
and that Bergin should be seated, although respon-

Hugﬂit had the majority of votes.

. ~—1. That the two elections were one in law,

- That evidence may be given by petitioners in a peti-

tion attacking the second election, of corrupt prac-

tices by agents of respondents at the previous elec-

tion, and if these corrupt acts are proved on the

second trial, the votes of persons guilty of corrupt

practices at the first election are void if polled at the

second election, and must be struck out. This also
pplies to the sful candidate.

3. But the mere fact of persons being ‘‘reported” to
the Speaker as guilty of corrupt practices at first
election does not require the disallowance of their
votes at second election.

4. That the respondent is not ineligible because his elec-
tion was set aside on account of corrupt practices
by his agents without his knowledge or consent.

5. That (following the judgment of the Court of Com-
mon Pleas in the London Case, not yet reported,
and that of the Chief Justice of Ontario in the
Kingston Case,) a candidate is not disqualified by
the corrupt acts of his agents, under sec. 18 of Act
of 1873, without his knowledge or consent.

6. It is not material that the two clections were held
under different Acts of Parliament.

7. The difference between the *° adjudication” of the
Judge and his * report” to the Speaker discussed
and explained.

{Cornwall, February 8, 1875.]

A petition was filed by Dr. Bergin, the unsuc-
cessful candidate, against the return of the res-
pondent in January, 1874, on the usual
grounds. It came on for trial before the Chan-
cellor on 3rd Sept., when the election was
avoided on the ground of the corrupt acts of
respondent’s agents. But the learned Chancel
lor reported to the Speaker of the House of
Commons that these acts had been committed
without the knowledge and consent of the re-
spondent. A new writ was issued to fill the
vacancy thus caused, and both respondent and
Bergin were again candidates, and respondent
was again elected,

The present petition was filed by electors
claiming the seat for Bergin, charging corrup-
tion against respondent and his agents at the
second election, and also,that persons guilty o
corrupt practices at the firat election could not
vote at the second election, because the twe
elections were one in law. The petitioners also
claimed that respondent was ineligible by reason
of the acts of his agents at the first election
and that public notice had been given of such
disqualification, and that Bergin should be seat-
ed, although respondent had majority of votes.

Preliminary objections were filed by the re-
spondent, raising the following points: 1.
Whether the two elections were one in law. 2.
Whether the respondent was disqualified.

Bethune moved before the learned Chancellor
of Ontario to over-rule these objections.

Harrison, Q. C., supported the objections.

SPRAGGE, C. The election now petitionsd
against was held under the Election Act ot
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1874, the respondent and Dr. Bergin being the
candidates. At the next prezeding election for
the same constituency, which was held under the
Election Act of 1873, the same gentlemen were
candidates, and the present respondent was re-
turned. His return being petitioned against,
the adjudication upon the trial of the election
petition, was that the respondent was not duly
elected or returned, and that the clection was
void ; and that adjudication, or **determina-
tion,” as it is called in the Statute, having been
certified to the Speaker, a writ for a new election
was ordered, and a new election had, with the re-
sult that I have stated. Preliminary objections
have been taken against portions of the petition
against the second election.

The 14th paragraph is objected to. It runs
thus : * Ou the trial of the said former petition
a great number of persons were reported by the
said judge in his report to the House of Com-
mons as guilty of corrupt practices on behalf of
the respondent at the said first election, and a
great many persons voted at the said last elec-
tion who were guilty of corrupt practices on be-
half of the respondent at the said former elec-
tion who were not reported, and such persons so
reported as aforesaid voted at the said election,
and a number of votes equal to the number of
persons so reported as aforesaid and so guilty of
corrupt practices as aforesaid at the first election
should be struck off the number of votes polled
for the said respondent.”

This raises two questions—one as to persons
who were reported at the trial of the former
petition to have been guilty of corrupt practices
at the first election, and who voted for the re-
spondent ; the other as to persons who voted in
the same way, and who were also guilty of cor-
rupt practices, but who were not reported.

The objection iy as te the whole paragraph, and
raises first the general question whether corrupt
practices by voters at the first election affect
their right to vote at the second ; and suppos-
ing that proposition answered in the affirma-
tive, the second question is as to the class first
named—those reported—whether the report is
a3 to them an adjudication that they wereat the
first election guilty of corrupt practices.

The contention upon the general question on
behalf of the petitioner is that the first election
having been determined to be null and void, it
was in law no election ; and that the first and sec-
ond elections, though two elections in fact, are
one election only in law,

The point was fully discussed in the jndg-

®ment given by Sir Joseph Napier in the
Dungarvan Case, 2 P. R. & D, 300, and

B

that judgment is well summarized in Mr.
Rogers’ Treatise on the Law of Elections 10 ed.,
227, thus: *“ Where an election has been set aside
by an Election Committee as *null and void,’ the
Committee upon the trial of the subsequent
election are at liberty to enquire into any cor-
rupt acts whatever which have been committed
at the previous election, after the vacancy, on
the ground that although there have been two
elections in fact, and two writs have actually is-
sued, yet there never has been a valid return
according to the proper exigency of the first
writ ; in short, that the proceedings subsequent
to the issuing of the first writ, until a legal
return has beeu made to it according to its exi-
gency, constitute in point of law one election,
into which the committee are then enquiring.
In the words of the learned chairman: *The
party who offends against the prohibition of this
Act is disabled to serve in Parliament upon
such election, which in a restricted sense would
apply only to the election in relation to which
the offence shall have been committed. But if
this election be subsequently declared null and
void, and a new election take place under a new
writ in order to supply the vacancy by the due
election of a qualified candidate, then on a
petition upon this new election against the re-
turn of a party who may have committed
bribery, &c., at the previous election, which has
been set aside as null and void, it may be open
to show those previous acts of bribery, &c., as
constituting a disqualification of the offending
candidate, and disentitling him to be returned
upon such new election, because the vacancy
still remains until it is supplied Ly the return
of a qualified candidate upon a valid and lawful
election, which ultimately takes place, not under
but according to the proper exigency of the first
writ. In this way the language of the statute
is adapted to the case of one entire process of elec-
tion, ending in a single valid and recognized re-
turn of a duly qualified candidate, so as to sup-
ply the original vacancy:” .fee. 2nd Horsham, 1
P. R & D, 240; 2ud Cheltenham, Ib., 224 ;
2nd Lisburn, W. & Br., 233 ; and cases quoted
ante, pp. 226, 227, All the above-mentioned cor-
rupt acts, therefore, if taking place at a former
election, operate as a disqualification at a subse-
quent one, provided the first has been set aside
by a competent authority as null and void.”

The same view has been taken in other cases
of the legal effect of an election being deter-
mined by a competent tribunal to be void ; and
80 in the late case of Drinkwater v. Deakin, L.
R. 9 C. P. 626, Lord Coleridge speaks of an
election after an election determined to be voids
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o':]lch he says is ‘‘regarded as an adjournment
Y, or continuance of the election so avoid-
gy In another passage, p. 637, *‘the second
. flo.n under these circumstances is but a con-
nOt‘lm‘on of the first, the exigency of the writ
being satisfied till there is a good return.”

In the earlier case (though still a recent case)
Jnsfmm-‘ v. Tillett, L. R. 6 C. P.,, Mr
id ice Willes appears to have entertained con-
o rable doubt upon the point. He says, p. 171:
i Ut I do not feel sufficiently confident,
respect of concluding that the first

d second proceedings are to be treated as one
f;.‘;%eding, to lay that down in point of law”—
. afm referring to the Dungarvan Case, he
Xpla.nng how in subsequent cases a person dis-
9ualified for corrupt practices cannot be a candi-
. tG. for the same place at the mnext
d"itlon for the same place (or, in-
ed, at any subsequent election during the
:;ne Parliament,) without resorting to the doc-
. ne'of an avoided election followed by another
eectl?n being in law only one election. He
xPlllfns it by the provisions of the Corrupt
Tactices Prevention Act, 1854, 5. 86, *‘That if
:’:y candidate at an election for any county,
tee" shall be declared by any Election Commit-
guilty, by himself or his agents, of bribery,
Tating, or undue influence at such election,
'“91} candidate shall be incapable of being elected
or Sitting in Parliament for such county,” &e.,
Uring the Parliament then in existence. '

of

N The decision in the Dungarvan Case proceeded
Pon the like disqualification created by a pre-
Vious Act, 5 & 6 Vic., c. 102, where the corrupt
Practice was * treating.” It was the opinion of
T. Justice Willes that under section 36 of the

_ a:t of 1854, a petition might be presented at
P ytfme during a Parliament at which corrupt
i;‘izces had been used. He places his decision
N ¢ IVestbury Case: 1 O'M. & H., 47, 53,
Pon that ground ; and in Stevens v. Tillctt
.Z:“?l. p. 177 : *“1apprehend that the 36th sec-
13 the pivot now of all these proceedings.”
8eems to me clearly that decisions subsequent
ti01854 may properly be referred to that sec-
co:::eemi clear, also, that without that section
ion Pt practices previous to an effectual elec-
. ect.would not work a disqualification at an
i 10n subsequent to it. The same learned
at tiee f;bserves : ¢ Asto matters which occurred
iouly ormer election, though bribery at the par-
mer election goes to the disqualification of a
lay th"t» yet I can find no authority at common
"1e:t' bribery at a former entirely disconnect-
lon would go to the disqualification of &

member, and I think it seems to be agreed at
the Bar that there was no such authority.” If it
would not go to the disqualification of a mem-
ber, it is hardly necessary to say that it would
not disqualify a voter. We have no provision
in our statutes equivalent to section 86 in the
Imperial Act of 1854, or the previous Acts of
5& 6 Vic., (which relate to corrupt treating,)
and therefore the disqualification of voters con-
tended for by the fourteenth objection must rest
entirely upon the doctrine propounded in the
Dungarvan Case.

Mr. Harrison, for the respondent, in this case
drew a distinction between the case of members
and voters—the Dungarvan Caseand other cases
cited by Mr. Bethune being eases of members ;
but the principle of the doctrine obviously ap-
plies to the case of voters as much as to that of
candidates. If it is the same election as to the
latter, it cannot be otherwise as to the former.

Mr. Rogers (p. 277) treats it as a moot point
with committees, before the passing of the C. P.
P. Act, how far bribery or other corrupt practices
under Acts which he enunierates, if taking place
at a former election, disqualified a person from
being elected or sitting on a subsequent one. I
apprehend the learned author did not mean to
say that it was a moot point whether a member
could be unseated for corrupt practices at a pre-
vious one. That was the case in the Camelford
Election Case : Corb. & Danl., 239, decided as
long ago as 1819. 1In that case a distinction
was taken in argument between corrupt practices
by a candidate and petitioner, and corrupt prac-
tices by the candidate returned at a previous
election ; and it was said by counsel that in all
the cases cited the party who was unseated, or
who was declared to be ineligible, had been him-
gelf returned in the first instance, and that the
return had been subsequently set aside by a
judgment of a Committee finding that he had
been guilty of bribery or treating at such first
election. 1 refer to this argument only to show
that it was not denied by.counsel for the re-
spondent (and they were counsel of eminence)
that corrupt practices at a previous election
could be shewn in order to unseat, at any rate,
the candidate returned, involving the proposi-
tion that evidence of corrupt practices at 2
previous election was admissible, and, if ad-
missible, the Judge who may try the present
election petition must receive such evidence.

The weight of authority appears to me to be
in favor of receiving such evidence, and I can-
not therefore allow the objection to the 14th
paragraph of the petition. [ must, however,
dissent from the proposition implied in it, that
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the votes given at the previous election of per-
sons reported to have been guilty of corrupt
practices at that election be disallowed. I put
it in that shape because that would be the effect
of striking off an equal number of votes given
for the respondent at the previous election. It
appears to me to be very clear that no such
effect as is contended for is given by the statute,
or could in reason be given to the report of the
Judge.

In the very elaborate judgment of Sir William
Bovill, in Stevens v. Tjllett, the distinction is
clearly pointed out between the judicial deter-
mination of the Judge, which he certifies to the
Speaker, and the report which he is required to
make at the same time. After giving a history
of the legislation which preceded the Parlia-
mentary Election Act of 1868, from which the
Canadian Acts constituting the judges the tribu-
nals for the trial of controverted elections are
taken, he comments upon those clauses of the
Act which relate to the determination to be
come to by the judge on the trial, and his
certificate of such determination, and to the
report to be made under the Act. I cannot do
better than quote his language : ‘“Now this
Act of Parliament, which is really the founda-
tion of our jurisdiction, and which declares and
must determine what is the effect of reports of
the election Judges, makes a very material dis-
tinction between what is final and what is not
final. For instance, sub-section 13 of section 11
declares that the determination of the Election
Judge shall be final to all intents and purposes.
But that is the *‘determination’ mentioned in
that section, viz.,, as to who was duly returned
or elected, or whether the election was void ;
that is, by the express terms of the clause,

which says that “at the conclusion of the trial ’

the Judge who tried the petition shall deter-
mine whether the member whose return or
election is complained of, or any and what
other person was duly returned or elected, or
whether the election was void, and shall
forthwith certify in writing such determina.
tion to the Speaker, and upon such certifi.
cate being given, such determination shall
be final to all intents and purposes.” The
other case in which a decision is to be finalis
under sub-section 16 of the same section, which
enacts that a special case may be stated under
certain circumstances, which shall be heard
before the Court, and that ‘the decision of the
Court shall be final’; and *the Court shall cer-
tify to the Speaker its determination in refer-
ence to such special case.” Tn those two cases
both of which relata to the determination of the

CorNwALL ELECTION PETITION.
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question as to who is to be the sitting mem-
ber, or whether the election was void, the Act
expressly declares that the determination shall
be final. That is entirely in accordance with
the Grenville Act, and with the 11 & 12 Vic.,
c. 98. The provisions are almost in words the
same. Then, following the provisions of the
previous Acts (it having been optional, how-
ever, under those Acts with the Election Com-
mittee to report on any special matter as they
might thirk fit' sub-section 14 of section 11 of
this Act says the Judge shall, in addition to
such certificate and at the same time, report in
writing to the Speaker. It nowhere says that
such report is to be final. It does not say that
the Judge shall determine any particular mat-
ter, or that he shall not determine any
particular matter in terms; but it says he
shall report first whether any corrupt prac-
tice has or has not been proved to have
been committed by or with the know-
ledge and consent of any candidate at such
election, and the nature of such corrupt
practice. Then, secondly, the names of all
persons (if any) who have been proved at the
trial to have been guilty of any corrupt prac-
tice : Thirdly, whether corrupt practices have,
or whether there is reason to believe that cor-
rupt practices have extensively prevailed at the
election to which the petition relates ; and at
the same time he is authorized to make a special
report to the Spcaker as to any matter arising
in the course of the trial, an account of which,
in his judgment, ought to be submitted to the
House of Commons. * * * My object in
referring to the previous legislation was to show
how closely the provisions of the former Acts
have been followed in the recent Act of Parlia-
ment ; and just as a distinction is made in those
Acts between the determination’ of the peti-
tion and a ‘report’ upon other matters, 50
this Act of Parliament, while it says that the
‘determination’ of the petition is to be final,
contains no such words as to the ‘report.’
Where effect is intended to be given to the
report it is expressly enacted what that effect
shall be, but there is nothing in this Act which
I have been able to discover that makes the
mere * report’ of the election judge equivalen®
to his ‘determination.” There is nothing
which says that the report is to be final fof
any purpose whatever except in the particulaf
cases that are expressly mentioned, and the
present is not one of them. If Parliament h

intended, not only that the determination of the
question as to the seat was to be final, but thsb
the report was to be final in other respects, it
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Would have so enacted.” But it could hardly

&ve been intended that such a report should |

e fina), looking at the various matters which
Tay be jncluded in it, as stated in the different
Paragraphs of section 11.  If the report was not

be final under the old Acts, it seems to me
that we should be going a long way, and strain-
1ng the construction of this Act, to hold that it
%438 to be final in this case or that the parties
Were concluded by it.” The same distinction
w“.taken between the effect of the *determi-
Ration ” phy the Judge and his *‘report” by

- Justice Willes and Mr. Justice Keating,
%ho also gave judgment in the same matter.
thThe question in Stevens v. Tilleft was as to
¢ effect to be given to a ““‘report’ of a judge
™ relation to the conduct of a candidate at a
Previous election. In the case before me the
v Tt is in relation to corrupt practices by
v ters, and the case is therefore a fortiori, for

Oters are not in a proper judicial sense parties

0 the proceedings at an election trial, and to
?’e.the effect contended for to the report con-

®fhing them would be making an adjudication
:"ecting their franchise behind their backs. I
'pp“hend that in order to sffect them the report

%uld have to be laid before the Attorney-

Rera] with a view to the prosecution of the
Persons named in the report, as was suggested
Y 8ir Wm. Bovill, p. 158, in relation to indi-
;‘d“als reported by an Election Committee to
2v¢ been guilty of corrupt practices.
th Y opinion, then, upon the 14th objection is
8% it is not tenable in its present shape; that
ham\lch of it as relates to voters reported to

Ve been guilty at the first election of corrupt.

m“fﬁCes, and states as a consequence that an
:%mValent number should be struck off the
Wber of votes polled for the respondent at the
tond election, must be overruled.
o But turther, my opinion is that upon the trial
the petition nmow presented against the
Yupt d election, evidence may be given of cor-
hegdpractices at the first election, and I appre-
o that it will be open on the other hand to
espondent to show corrupt practices on the
'nb.&f voters for the petition.er. It will be in
et nce and effect a scrutiny so far as the
his ‘°!'ler’s case under the 14th paragraph of
Petition is concerned.
4 € second objection taken by the respon-
ang t;“ to the 16th paragraph of the petition,
.eharSO much of the 17th and 18th paragraphs
8¢ that the respondent was ineligible to
ted ; the petition not charging or show-
8 any facts or circumstances which would
the respondent to be ineligible or disqual-

Be el

ify him to be a candidate at the said election.

The point argued upon this objection is the
same as was raised at the Loudon election case
before the Chief Justice of the Common Pleas
and reserved by him for the judgment of that
Court, and the same as was raised also at the
Kingston election case before the Chief Justice
of Ontario, and overruled by him.

At the trial of the first petition I determined
that the election was void by reason of the cor-
rupt acts of agents ; that was my adjudication.
1 at the same time, in pursuance of the Act,
reported to the Speaker that no act of corrupt
practice had been proved before me to have
been committed by or with the knowledge and
consent of the respondent. His ineligibility
therefore must rest upon my determination
that the first election was void by reason of the
corrupt acts of agents.

A point occurred to me at the argument of
these ohjections—and I stated it at the time, but
it was not urged by counsel—that if the two
elections that have taken place in fact consti-
tute one election in law, the respondent has it
determined against him that his election was
void by reason of the corrupt acts of agents.
He goes to the poll a second time and on the
second occasion with that adjudication against
him. In the case of voters there has been no
adjudication; but if the fact of corrupt practices
at the first election be established in evidence
their votes (or an equal number) will be struck
off on the short ground that the corrupt prac-
tice at the first election disqualified them from
voting at the second. If as to these voters
there had been an adjudication, an equal num-
ber of votes would be struck off now. It seems
to me, I confess, to be a logical sequence that
the candidate’s seat is forfeited by the corrupt
practices of his agents; or it may be put in this
way :—Suppose, 1o adjudication against the
candidate, then candidate and voters would
stand upon the same footing in relation to what
took place at the first election ; in fact, give to
corrupt practices at that election the same
effect as to the respondent, he being the candi-
date at the first as well as the second election,
as we give in regard to voters, would not his
seat be forfeited upon proof of corrupt practices
at that first election ¢ But there is, as to him,
an adjudication, and so the fact of those corrupt
practices requires no further proof.

Logically, I confess, I see no escape from this
conclusion ; but the answer may be this : The
doctrine that a void election is no election, and
that such election followed by an effectual elec-
tion is in law but one election, prevailed before
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the passing of the C. P. P. Act, which was
passed in 1854. That Act rendered a candidate
who sheuld be found by an Election Committee
guilty of corrupt practices, by himself or his
agents, incapable of sitting for the same county,
sity, or borough during the Parliament then in
existenee, That Act, it is true, consolidated as
well as amended the law relating to elections,
but the provision that I have cited was not, I
believe, contained in any previous Act, except
that relating to corrupt treating, referred to in
the Dungarvan Case ; and while there has been
legialation on the subject in the Parliament of
the late Province of Canada, and of the Do-
minion, and of the Legislature of Ontario, since
the passing of that Act, no such provision has
found a place in any Act on the subject.

- The carrying out of the doctrine to its full
extent would have the same effect, for if the
first election, being void, is no election, and the
adjudication ageinst the candidate would
operate to unseat him when again returned, it
would have the same effect at the third or any
subsequent election, at any rate during the
same Parliament, and so the candidate would
be rendered incapable of being elected by the
operation of this doctrine ; while the Legisla-
ture has abstained, while adopting several pro-
visions of the Imperial Act of 1854, from
adopting the one to which I have referred ; and
in the Dominion Act of 1874 under which this
second election was held, the *‘ punishment for
corrupt practices ” is expressly defined, and it
is only where it is proved that there has been
any corrupt praetice with the actual knowledge
and consent of the candidate, or a conviction of
the misdemeanor of bribery or undue influence,
that any penalty is incurred beyond the avoiding
of the election. ’

That enactment obviates difficulties in the fu-
ture, ‘but the question raised is whether the
respondent was not ineligible by reason of what
had occurréd at the previous election which
took place before that Act was passed. Looking
at the legislation to which I have referred since
" the passing of the Imperial Act of 1854, and the
other considerations to which I have adverted,
I think the proper conmclusion is that the res-
pondent was not ineligible,

I find that I have omitted to notice the con-
tention of Mr. Harrison that the doctrine to
which I have several times referred cannot apply
to this case because the first and second elec-
tions in fact were under different Acts of Parlia-
ment—the Act of 1874 repealing that of 1873,
and substituting other provisions in its stead.

Mr. Bethune dirfcted my attention to the

Interpretation Act as an answer, and it appears
to me that sub-section 35, and subsequent sub-
section, of section 7 are an answer to the objec-
tion. Besides, the Act of 1873 is not wholly
repealed. Elections held, rights acquired, and
liabilities incurred before the coming into force
of the Act of 1874 are expressly excepted. I
cannot agree with Mr. Harrison's contention upon
this point. The point that the respondent was
ineligible for re-election upon the 18th section
of the Act of 1873, chap. 27, was but little
pressed by Mr. Bethune. 1 thought certainly
that it would be a strained construction to give
to that section to hold a candidate ineligible in
the absence of personal wrong, and only by
reason of the acts of agents. The learned Chief
Justice of Ontario has held in the Kingston
case that in such a case no disqualification was
created, and the Court of Common Pleas has
since, in the London case, expressed the same
opinion.

I think this is not a case for costs to either
party.*

UNITED STATES REPORTS.
SUPREME COURT OF ILLINOIS.

Bisnor ET AL, v. O’'CONNOR ET AL.

Administrator's Sale—~Caveat Emptor applies.

1. Rienr or PurcHASER.—That a purchaser at an
administrator’s sale which fails to pass title cannot be
subrogated to the position occupied by the creditors
whose debts were paid out of the money arising from
the sale, and that he has not the same right in equity
to have the land sold for the purpose of having his
money refunded as the creditors had to have it sold for
the payment of their debts.

2. Tus DocTRIXE OF CAVEAT EMPTOR ApPLIES.—I
is a general rule, subject to few if any exceptions, unless
it be when a fraud is practiced upon the purchaser at #
judicial sale, that the doctrine caveat emptor applies.

3. No IMPLIED AGREERMENT POR HEIR To REruxp 10
PURCHASER.~It is a familiar rule that with the excep-’
tion of the purchase of commercial paper, one person
cannot make another his debtor, either in law or equity,
without his consent. And in this case there could be
no implied agreement on the part of the heirs to refund
the money if the purchaser failed to acquire title, nor
does the law imply such & promise against them.

4. SUBROGATION, WHEN IT APPLiBS.—That if there was
any validity to the claim for the money paid on the pur-
chase, and it were not barred, the doctrine of sub-
rogation would not apply, as that doctrine is confined
to the relation of principal and surety and guarantors,
or to cases where a person to protect his own junior lie
is compelled to remove one which is superior and i
cases of insurers paying losses.

{Jan. 30, 1874—Chisago Legal News.)

WALKER, J. A bill was filed by appellants in

* This case has been reheard belore the full Court
and now stands for judgment—Kd. L. J.

{
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the Superior Court of Cook County against ap-
Pellees, 1t alleges that a petition was filed Uy the
?d'ﬂlinistmtrix of Charles O’Connor, deceased,
In Aungust, 1858, in the County Court, asking
leave to sell certain real estate which belonged to

ed in his lifetime, to pay the debts of his
®state. A decree was obtained and asale was
Made to the brother of Caroline L. Bishop in
1859, to be held by him in trust for her, and
U was conveyed to her. The proceedings under
‘fl’fich this sale was made, were, after protracted
litigation, held to be void for the want of snch
Service on two of the heirs as to give the court
Jurisdiction over their persons, and the other
heir not then having been born, was not, before
Or after its birth, made a party.

It is alleged that the widow applied the greater
Part of the money to the payment of the debts
Which had been proved up against the estate.—
That if any portion of it was not so applied, the
dwinigtratrix held it as guardian for the heirs,
Or used it for their support. That about half
of the debts were paid by the proceeds of the
8ale or otherwise. That there was a balance of
about $5000 which remained unpaid, some of
%hich has been assigned to appellants and Jabez
K. Botsford. The bill prays that complainants

subrogated to the rights held by the creditors
80 far ag they were paid from the proceeds of the

nd, That the heirs be charged with the
Woney spent in their support ; that the unpaid

bts of the estate be decreed to be a charge on
the lang ; that the court take general charge of
the administration of the estate, and settle it
ccording to the equities of the parties,

A demurrer was filed and sustained to the bill,
“hich was dismissed, and the record is brought
this court on appeal, and various errors are
Assigned.
Itis urged that a purchaser at an adminis-
. tor's sale, which fails to pass title, may be
i:bﬂ)gated to the position occupied by the cred-
?1? whose debts were paid out of the meney
Tiging from the sale. And that inasmuch as
18 money paid the debts, that he should have
® same right in equity have the land sold for
. e Purpose of having his money refunded, as the
tref}ltow had to have it sold for the payment of
®ir debts. That such a purchaser should oc-
upy their position, and should be treated as a
Creditor,
eeh-is a general rule, subject to few if any ex-
N Ptions, unless it be when a fraud is practised
Pon the purchaser of a judicial sale, that the
Octrine of caveat emptor applies. In our re-
::‘cheﬁ, no case has been found where a bill
been austained to enable snch a purchaser

BisHOP ET AL. V. O’CONXNOR ET AL.

to recover back the mouey paid by him for &
defective title, or where, by his purchase, he
acquired no title. The officer of the law can
only sell such title as the debtor has, and he
has no power to warrant the title, or impose
terms or conditions on the sale beyond that
which are required by the law, And the same
is true of administrators who sell under a li-
cense from the court. They must pursue the
requirements of the decree and the law ; and
can do no act or make any agreement that will
charge the heirs. In all judicial sales, the pre-
sumption is that as the rule caveat emptor ap-
plies, the purchaser will examine the title with
the same care that a person does who receives a
conveyance of land by a simple quit-claim deed.
When he knows there are no covenants to-resort
to in case he acquires no title, the most care-
less, saying nothing of the prudent, would look
to the title and see that it was good, before
becoming a purchaser at such a sale. Or,
if not, he must expect to procure it on such
terms ,as he might sell the claim for a profit.
As well might a person purchasing a quit-claim
deed, file a bill to be re-imbursed on the failure
of title where the purchase is made at a sale by
an administrator. Both kinds of purchase de-
pend upon the same rule.

It is the policy of the law to only vest a sheriff,
master in chancery, or administrator, in making
sales of real estate, with a mere naked power to
sell such title as the debtor or deceased had,
without warranty or any terms except those
imposed by the law. They are the mere instra-
ments of the law to pass such and only such,
title as was held by the debtor, or intestate.—
Then if the purchaser in this case observed but

“ordinary prudence, he had the title, and, as a

part of it, the proceedings under which he pur-
chosed, examined, and whether so or not,
we must presume that he determined to take the
risk of the title upon himself. We have no
hesitancy in saying that the rule of caveat emptor
applies in this case with its full force.

But it is urged that as the lands of a deceased
debtor may be made liable to the payment of
the debts, although they descend to the heirs,
that equity should treat the money paid on the
purchase, and which was applied to the payment
of debts or expended in support of the heirs, as &
charge upon the land, and subject it to the re-
funding of the purchase money. To this there
seems to be two answers. If the doctrine of
caveat emptor applies, the rule must be the same
in equity as at law ; and that the claim is stale
and should not be regarded in equity any more
than at law. If this is treated as money paid
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for the use of the heirs, then an action at law
would be barred in five years from the time of
its payment. And, as a general rule, equity
follows the law as to the bar of the statute, But
we are not prepared to hold that even if a vol-
unteer, or person, without the consent of the
heirs, who being minors and could not consent,
should pay debts against their ancestor, could
he recover from them because they had inherited
ands from him ; or that such volunteer could
either sue the heirs or charge the lands thusin-
herited for its repayment. It is a familiar rule,
that with the exception of the purchase of com-
mercial paper, one person cannot make another
his debtor either in law or equity without his
consent. And in this case there could be no im-
plied agreement on the part of the heirs to re-
fund the money if the purchaser failed to ac-
quire title ; nor does the law imply such a prom-
ise against them.
In Wilkes v. Harper, 1 N. Y. R., 593, it was
held where a part of the legatees paid off the
debts of the estate, and then sought to subject
the land of one who paid nothing to satisfy his
proportion of the indebtedness thus paid, that
the complainants were separately liable for their
respective proportions, and the payment of
Horatio’s share by the other legatees, if at his
request would have been money advanced to his
use ; but if voluntarily made without his assent
it would impose no obligation, either legal or
equitable upon him or his representatives. This
case goes farther than it should if the debts
. were liens upon the lands that could not be re-
moved in part, as in such case the whole of the
debts would have to be removed before the land
of either legatee would have been discharged.

Bat the case of Newlan v. Coit, 1 Ham., 519,
seems to be a case in point, as there the court
refused to charge the land or hold the heirs liable
for the money paid by the purchaser at the sale,
but applied the doctrine of caveat emptor in its
broadest sense.

It is, however, said, that the law charges the
land which passes to devisees or descends to
heirs, with the payment of the debts, where the
personal property, as the primary fund, is in-
sufficient for the purpose.

It is not accurate to say that the lands are
charged, but rather that they are liable to be
charged as the law has declared that the lands
may be subjected to the payment of such debts,
and has prescribed the manner and the time
within which it may be done.

® If creditors desire to enforce their claims
against real estate, it must be done in a reason-
able time. In the came-of McCoy v. Marron, 18

INL., 519 it was intimated that in analogy to the
lien of judgments on real estate, and the bar of
entries into lands after seven years, that period
would be regarded as a reasonable time. And
we are fully prepared to hold that such a period
should be adopted as the limit within which pro-
ceedings should be instituted to enforce the lien,
unless special circumstances are shown explain-
ing and justifying the delay. See Rosenthal v.
Renick, 44 111, 202, which has been subsequent-
ly followed in an unreported case. Here was
a case where the claims had been allowed nearly
double that period, when there was nothing to
prevent a resort to the County Court to compel
the administrator to proceed to the subjection
of the land to the payment of the unsatisfied
debts, which are now claimed to have been as-
signed to the appellants.

But even if there was any validity to the
claim for the money paid on the purchase, and
it were not barred, the doctrine of subrogation
would not apply. ' That doctrine is confined to
the relation of principal and surety and guaran-
tors, or to cases where a person to protect his
own junior lien, is compelled to remove one
which is superior, and in cases of insurers pay-
ing losses.

In the first class of these cases the doctrine
is applied to prevent a multiplicity of suits.—
And in the second cluss of cases the person dis-
charging the superior lien is treated astits pur-
chaser or assignee, unless the facts show it was
intended as an absolute payment.

In case of insurers the law proceeds to subro-
gate the insurer who has paid the loss upon the
grounds that when he has done so he is entitled
to the thing insured, as being abandoned by the
assured, including every means of remedy for
its recovery, or for recovering compensation for
its loss by those who held the insurance whose
right pass to and vest in the insurer, by impli-
cation of law even when no act is done to trans-
fer the right.

These seem to be the only character of cases
in which the doctrine is applied. Aud whilst
cases are innumerable that may arise under these
heads of subrogation, the jurisdiction of courts
in the application of this doctrine is clearly
limited and defined.

To apply the doctrine in this case would be
to add another class of cases to the jurisdiction
of courts of equity, and would be to extend it
beyond well defined limits. From doing so we
are prohibited, and when the legislative depart-
ment shall deem it for the interest of society
they will doubtless apply the remedy. We must
adhere to the known and recognized rules thet
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have always in the past governed courts of
equity.

Tt is, however, contended that the doctrine if
:‘0‘7 announced is sustained by a number of cases
© which we have referred.

In the case of Bright v. Boyd, 1 Story’s R.,

475%, 2 Story R., 607, the bill was for compen-
Sation for improvements placed upon lands pur-
Chased in good faith when the title had failed.
ere was no subrogation in that case. The
p“J:Chaser had made the improvements and
claimeq that the owner of the land should pay
for them, and he was decreed payment. In
that case he was substituted to the rights of no
°.ther person. He held the claim in his own
'}Sht, and had paid no other person’s debt, or the
0 Gpon any property, or discharged no other

i Person from liability.

The case of Valle's Heirsv. Flemming's Heirs,
t? Mo., 152, approaches more nearly a subroga-
lon than that of Bright v. Boyd, supra, al-
1:h‘"lgh it is based on the latter named case.
ut in that case the party purchased land at an
dministrator’s sale which was subject to a
m"l'.tgage, and the money was applied to its sat-
; _tlon, and the title derived under the sale
diled, and the purchaser was subrogated to the
f‘ghtis of the mortgagee. We shall not stop to
Wquire whether the purchaser from the admin-
?tl'ator was by the court properly treated as
he assignee of the mortgage, simply because the
Money paid by him was applied to satisfy the
::’;tgage. The decision was by a divided court,
it its correctness.ls doubted. But be that as
e“:n&y, that case is in its facts entirely differ-
ak t:l‘t)m this, nor do we see even if it establishes
Principle, that the case could fall in the rule.
The case of Newlan v. Coit, supra, was where
© heirs were required to pay the taxes advanc-
:d by the vendee, but they were not required to
®pay the purchase money. The amount paid to
c‘“h&rge the taxes against the land was de-
Teed becanse such payment preserved the estate
Tom sale, and no doubt relieved the heirs from
;su?%f or even greater burthen in redeex{\ing.
" this case only gave compensation, 8nd there
33 no subrogation or grounds for it.
In the case of Hudgin v. Hudgin, 6 Gratt.,
20, the testator expressly charged the land
w‘ﬂ.l the payment of debts. And these debts
AVing been paid by the purchase money arising
M a sale by the executors, the heirs were re-
uired to refund to the purchaser the money he
3 paid the executor, and which had been ap-
% ®d to remove the incumbrance. That case
"oceeded upon the grounds that his money
Ving been applied to release the land from the

incumbrance he skould, as was held in the case
of Valle's Heirs v. Flemming's Heirs, supra,
be treated as the assignee of the incumbrance.
If that case is to be regarded as announcing &
correct rule of law, it differs essentially from the
case at bar, and does not control it.

1t is supposed that the case of Kinney et al
v. Knoebel, et al, 51 111., 112, must control this
case in principal if not on the facts. This we
think is a misconception of the principles upon
which that case is based. There the heirs filed
a bill to set aside an illegal sale made by a
sheriff. The subrogation in that case was placed
upon the grounds that it was a bill filed by the
heirs to set aside the sale, and to be permitted
to redeem the land from Morrison’s purchase. —
And it being a fandamental rule in equity that
where its aid isasked, the court will never grant
relief except on equitable terms, and inasmuch
as complainants offered to redeem, the court
would permit them to do so only upon doing
full equity. Again, in that case Morrison only
agreed to become a purchaser upon the condition
that he.could control and use the debts against
the estate for paying his bid, and he made the
arrangement and used the debts in paying for
his purchase. These two features of that case
clearly distinguish it from the case at bar and
has no controlling effect in its decision. We
are also referred to the case of McConnel v. Smith,
39 11, 279, as an authority of the position of
appellants. In that case the property which
descended to the heir was by the will of his an-
cestor specifically charged with the payment of
debts, and it was held that as it was so0 charged
it should be so sold for the payment of those
debts ; such a charge, like a mortgage, follows
the land, and it must be held liable in the hands
of heirs or devisees. But in this case we have
geen that there was no such charge, and hence
that does not apply as an authority in this case.

Perceiving no error in sustaining the demurrer
to the bill, the decree must be affirmed.

Decree affirmed.

The divorce law of Indiana is now claiming
the attention of the people of that State. The
Indianapolis News contrasts England with
Indiana, and remarks :

«Indiana, with only one married couple to
twenty in England, has at least fifty divorces to
one, making a disproportion of connubisl infeli-
city of about one thousand to one against us.
And it is the fault of our infamous divorce law.’
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When execution may issue.

To THE EDITOR OF THE CANADA LAW JOURNAL.

I am in a quandary with respect to the
law on a matter of every day practice.
Itis this: Can A on entering judgment
"against B issue execution immediately on
entry thereof, if B is not prepared to
satisfy the judgment, &c. Practitioners
evidently have been following the law as
laid down in the English case of
Cruickshank v. Moss, 8 L. J. N. 8., and
in our Courts by the case of Daridson
v. Grange, 5 Prac. Rep. in which all
the cases pro and con are fully gone into.
Now, evidently all this is upset by the
late English case of Smith v. Smith in
vol. 43 L. J. N. S,, Exch. 86, on an
appeal from an order of Mr. Justice
Groves setting aside an execution and
proceedings thereon for the reason that a
reasonable time had not elapsed after
taxation and before its issue. This case
of Smith v. Smith expressly lays down
the law that execution may properly
issue immediately on the entry of judg-
ment, if the same is not satisfied by the
person attending on taxation. Which of
these cases should we follow? The case
of Cruickshank v. Moss was not cited to
the Judges when they heard the case of
Smith v. Smith, or it might have
changed their judgment. An answer will
oblige

A STUDENT AT Law.
Belleville, Feb. 23, 1875.

[This is a legitimate question to ask a
legal journal ; but instead of answering
it at present, we should much prefer to
hear from some of our young friends
among the students, who could not spend
half an hour better than in looking up the
point, and putting the result in the shape
of an “ opinion.”"—Ed. L. J.]

REVIEWS.

TrE Law o Usages anp CustoMs, A
Pracricar Law Tract, by J. H.
Balfour Browne. London: Stevens
& Haynes, Law Publishers, Bell
Yard, Temple Bar, 1875, pp. 112,

Nothing more plainly indicates the
growth of the law than the increase in
the number of Reports, and Law books.
With this multiplication of law books,
we now have many books treating of
minute branches of the law instead of
a few exhaustive treatises as formerly.

Mr. J. H. Balfour Browne is already
well known to the profession as the
author of an able work on the law of
Carriers and an equally able work on the
Medical Jurisprudence of Insanity.

There is in his style great power of
illustration and expression. Let us
take the commencement of his work as
an example. He says “I do not pro-
pose to search for, or in this place to
expound the fundamental principles of
all law but to point out how large a portion
of our law—which may be looked upon
as crystallized common sense and rational
experience—-was at one time in an
amorphous form of heterogeneous custom.
Indeed all laws have been in practice be-
fore they were put in words, just as every
act had its origin in intention. Laws
have to do with the conduct of mankind,
but they are themselves the result of the
conduct of men. They are the result of
the enduring sentiments and protests of
the good, against the ephemeral back-
slidings of the lost ; all laws float in men's
minds long before they send down a pre-
cipitate of imperative words, &c.”

Mr. Browne has in this work chosen
or exposition an interesting and diffi-
cult branch of the law, though one which
has not as yet troubled us much in this
countrm He has, discharged his duty
with great ability and industry.

The work is divided into three chapters
—the first dealing with customs gener-
ally, the second with customs of the
country and the admissibility of the proof
of these, and the third with the usages of
trade and the laws of evidence respecting
the same. :

In the first chapter the author illus-
trates the principle that custom precedes
written law by referring to the custom of
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Ulster 'as to Tenant Right, which, in
33 and 34 Vic., cap. 46, became written
law. Custom, he says, is applicable to
the law before it has been recognized as

W, but more particularly when it is in a
condition to claim judicial sanection,
Whether that sanction is authenticated by
Judicial decision or by legislative enact-
Ment, He then proceeds, in a masterly
Manner, to state the law /s applicable to
Wages and customs, the rules of evidence
* Which will enable the practitioner to de-
termine the existence of an alleged cus-
tom, the rules of law which will enable

Im to determine its legality when its
eXistence is established, and ths rules
Which will enable him to put the correct
egal construction upon it.

In the second chapter the author com-
Mences to deal with the important branch
of the law of evidence as to the admissi-

ility of evidence of usage for the pur-
Pose of modifying the meaning of a writ-
ten contract. He points out that asa
Country becomes more civilized its crimi-
Ral laws become less severe, and at the
S8ame time its laws of evidence seem to

come less strict. He applies this rea-
Soning with much force to England, show-
ng her increase of civilization, relaxation
of her Criminal Law and rules of evi-
ence, In this chapter he deals more
8pecially with the customs of the country
3 to Agriculture. The chapter is short

t ihstructive.

" In the third chapter, however, is to be
ound the principal part of the essay.
© author commences this chapter by
Showing that evidence of custom was at
™8t only received for the purpose of ex-
Plaining ambiguities and could not be re-
Ceived to contradict, vary, add to, or sub-
tract, from the terms of a valid written
g‘sﬁrument. He next points out the ten-
ency upon the part of Judges of late
Jears to extend the office of usage and to

OW usage to supply words and incidents

it 8 written contract not inconsistent with
He then shows that it scon came to
understood that it was as necessary to

1 OW usage to explain what was purpose-
BY hot said as what was carelessly ill
mxpressed. The consequence was that
oany persons became purposely reticent

Words as they were aware of the -exis-
be!lce of usage. He then refers to a num-
T of cases where evidence of usage was

1tted although there was no ambiguity

upon the face of the contract. The con-
clusion which he draws is that the line
between ‘ varying ” 'and “ adding an in-
cident ” is so very fine and so difficult to
discover that the more cases which can be
accumulated with reference to the question
of admissibility the easier will it be for
the practitioner to decide in any case
whether a custom is admissible in
evidence or not. His examination of the
many cases bearing on the question dis-
plays a considerable amonnt of vacilla-
tion in the minds of various judges as to
the extent to which usage should be ad-
mitted for the purpose of controlling a
written contract and leaves the law on
anything but a satisfactory footing.

‘We look upon this treatise as a valuable
addition to works written on the Science
of Law.

Tue BriTisE QuarterLy Review. THE
Leowarp Scorr PusLisaiNg Co., NEW
York.

The contents of The British Quarterly
Review, for January, are as follows: I
Paparchy and Nationality. II. Cox’s
History of Greece. III. The Adornment
of St. Paul's. IV. The Bible’s Place in
a Science of Religion. V. Early Chris-
tian Inscriptions of France. VL. The
Greville Memoirs. VIIL. Europe and’
Peace. VIIL. Erasmus—his Character.
Contemporary Literature. .

The foregoing list of subjects 1s & fresh
demonstration of the fact so often stated,
that this Review, in common Wwith the
others of the series regularly republished
here, aims to keep its readers well in-
formed on all matters of public interest.

The other reviews for this quarter are
fully up to the mark, and with Black-
wood form a “library ” in themselves.

The periodicals reprinted by Tme
Leoxarp Scorr PusLisHING Co. (41 Bar-
clay Street, N. Y.) are as follows: The
London Quarterly, Edinburgh, West-
ménster, and British Quarterly Reviews,
and Blackwood's Magazine. Price, $4 8
year for any one, or only $15 for all, and
the postage is prepaid by the publishers.
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COURT OF CHANCERY.

ORDERS OF COURT.

February 18, 1873.
610. In any proceeding in the Court in which
it may be necessary to appoint a guardian ad
litem for an infant the person desiring such ap-
pointment shall, upon an allegation contained

in the preecipe of the infancy of the person for ;
whom such guardian is sought, be entitled to an

order cx partc from the Clerk of Records and

Writs, or where the bill is filed or the proceed- |

ings are taken outside of Toronto, from the
Deputy Registrar of the county where such bill
is filed, or proceedings are had, appointing a
guardian ad litem to such infant.

611. With the order appointing such a guard-
jan shall be served on the guardian one copy of
the proceedings had up to the time of such ap-
pointment, or of such part thereof as may he
necessary to enable the guardian to protect the
interests of the infant to whom he has been ap.
pointed guardian.

612. Any person aggrieved by such order may
move before a Judge in Chambers, on such
material as he may think proper, to discharge
the same, whereupon such order as may be con-
sidered most conducive to the interests of the
infant, shall be made.

613. Hereafier it shall not be necessary to
serve a married woman with an order requiring
her to answer separately. A married woman
shall be served as a party to a suit or matter,
not under any disability, is now served ; and
the like proceedings may be had on such service
and with the like effect, as if the married woman
were a feme sole.

614. Where it is made to appear to the Court
either upon a motion for that purpose, or on the
hearing of any application that may be pending
before it, that it will be conducive to the ends
of justice to permit it, the court may direct any
application that may be made hefore it, to be
turned into a motion for decree, or a hearing of
the cause or matter ; and thereupon the Court
may make snch order as to the time and manner
of the giving the evidence in the cause or matter
and with respect to the further prosecution
thereof, a8 the circumstances of the case may
require ; and upon the hearing it shall be dis-
cretionary with the Court either to pronounce a
decree or make such order as it deems expedient,

615. In lieu of the fees allowed to the Master
in Ordinary, the Local Masters, the Deputy
Registrars, the Sheriffs and the Special Examin.
ers, by the former tariff—the fees set forth in

Y

the tariff appended to this Order—(which we
are obliged to omit from want of space)—may,
from this date, be charged in respect of the ser-
vces there enumerated, and no other fees, costs or
charges thanare therein set forth shall be allowed
in respect of the services therein mentioned.
This Order shall not interefere with the matters
referred to in Order No. 553, in respect of which
the fees heretofore charged shall continue to be
allowed.

616. Orders 298, 299, 300, 301, 302 and 303,
and all Orders and portions of Orders inconsis-
tent with these Orders now promulgated, are
hereby abrogated.

SHORT-HAND REPORTER.

On the certificate of the Judge before whom
the examination of a witness or witneeses takes
place, the Master may allow on taxation, a
reasonable sum for the expense of a short-hand
reporter.

J. G. SPRAGGE, C.
S. H. BLAKE, V. C.
Wy, PROUDFOOT, V. C.

BOOKS RECEIVED.

ForTEscUE's DE LAUDIBUS LEGUM ANGLIE,
with a Life of the Author. By Lord Cler-
mont. Cincinnati: Robert Clarke & Co.
1875.

ADDISON ON THE LAw oF CoNTRACTs. Seventh'
edition. By J. W. Cave, Esq., Recorder of
Lincoln. London : Stevens & Sons. 1875.

‘WRroNGS AND RicHTS OF A TRAVELLER ; LEGAL
INCIDENTS BY RAIL, STAGE, AND WATER.
By R. V. Rogers, Barrister-at-Law. To-
ronto : Carswell. 1875.

FLOTSAM AND JETSAM.

A large amount of work seems to be got out
of the Great Seal.  The * Porter to the Great
Seal ” informs the Legal Departments Commis-
sioners that the quantity of wax used is about
4 cwt. per month. The Porter says he has
charge of the Great Seal during the day, and
delivers it up to the Lord Chancellor the last
thing at night. The Porter is in attendance for
nine hours a day, and longer at times in the
Parliamentary Session, as he has to remain at
the House of Lords until that House is up, and
then to go to the Lord Chancellor's house after
him with the Great Seal. The Porter adds that
he never had more than a week’s holiday in &
year.




March, 1875.]

CANADA LAW JOURNAL.

L]

[VoL. XI., N.5.—93

FLOTSAM AND JETSAM.

I3

IN Grey v. Jackson, 51 N. H. 9, it is held
that where a common carrier between P. and B.
takes a package at P. for R., a place in another
State, beyond his terminus, the question whe-
ther he undertakes 4s a carrier beyond B. is one
of fact, and the law of the place where the loss
occurs governs the rights of the parties. The

st and much mooted question is learnedly dis-
Cussed by Judge Doe, in an opinion of thirty-
Uine pages, The judge quoted the following
Umorous language of Senator Bockee, in the
ol Court of Errors in this State, in the cele-
ted case of Van Santford v. St. John, 6
Hill, 157. « Suppose the box had been marked
‘Brown’s Hole, Rocky Mountains,’” says the

Mator; if the law implies a contract to deliver
the box at that place, he observes, as it is the
duty of every man faithfully to fulfil his con-

ts, the carrier ‘‘ must abandon his ordinary
8vocations and business, leave the delights
of domestic association, embark with his dear-
b"‘lght freight, and follow the long line of in-
ternal navigation until he reaches the Yellow-
“?ne. Then he must traverse a vast desert,
With Indian horses and pack-saddles, exposed
to famine, to the wintry storms, to wild beasts
a’_‘d savages; and if Providence should protect

M through every danger, he returns, after

Years of suffering, a worn-out beggar, to a ruined
Ome.” This language was quite effectual in its
2y; but the journey to ** Brown's Hole,” now-

“'*}ays, is a very different affair, and instead of

ng tedious, perilous or difficult, is a much-

Sought recreation. The Senator's law is still

80od, but his rhetoric has lost its force.—ZLaw

Journal,

DEFINITION oF * GENTLEMAN.”

Common Pleas, Jan. 22, 1874.

Sittings in Banco.—(Before Lord Coleridge and Justices
Keating, Grove and Denman.)

SMITH V. CHEESE AND ANOTHER.
is case was tried a day or two ago before
M": Justice Brett, when the verdict was for the
Plaintiff, 1t was an interpleader issue, the
Qestion being as to the validity of a bill of
:'le- The statute says that the affidavit of the
€cution of the deed should set out the name,
N Tess, and description of the attesting wit-
®S%. In the present case the attesting witness
described as a ** gentleman,” and his cir-
Mgtances were these. He had been for many
managing clerk to a firm of proctors,
he throwing open of that profession caused
. 8€Tvices to be no longer required, and he left
o 3T8 ago.  Since then he had lived at Eal-
lng" ﬂfieﬂy on an allowance from his mother,
t being well-known, he was frequently asked

bat ¢

to write letters, and advise people, and occasion-
ally to collect debts, and do other things. He
was sometimes paid for this but more often not.

Mr. G. O. Brown moved, pursuant to leave,
to enter a verdict for the defendants, upon the
ground that the description of the attesting
witness was, in the words of the learned judge
“‘inaccurate, insufficient, or wrong."”

Mr. Justice Keating—How should he have
been described ?

Mr. Brown thought that he might have been
described as a letter writer or a debt collector.

Mr. TJustice Keating supposed that in an in-
dictment he would be called a *“labourer ;” but
it would not be easy to hit upon his exact de-
scription.

Mr. Brown—He was employed at the time in
winding up the estate of a Mr. Perkins. In
Allen v. Thompson (25 L. J.), a gevernment
clerk was held to be improperly described as a
““ gentleman ;" and in Beales v. Tennant (29 L.
J.), there was a similar decision as to a person
who had been an attorney’s clerk and was then
employed making out bills of costs and so on.
It was difficult to say who was a *‘ gentleman,”
but Mr. Talfourd at that trial contended that
the term would include anybody who had noth-
ing to do, and was out of the workhouse.
(Laughter).

Mr. Justice Denman—‘ Having no visible
means of support.”

Lord Coleridge—Some such definition of a
¢¢ gentleman " might be found in the old books.
It had been held that you need not put down a
temporary or chance occupation, and that if a
man had been * this, that, and the other,” the
description of *‘no occupation ” would do.

Mr. Justice Denman—This was a very serious.
question, for if they held that this person was a
¢ gentleman,” it would be quoted as an author-
ity all round the world. (A laugh).

Lord Coleridge— Was that the way to test it ?
It was like holding that A-s-h-a spelt Asia ; if
it did not spell *“Asia” what did it spell?
(Laughter).

Mr. Justice Grove—This person had no
regular employment, but he occasionally wrote
letters and so on, and therefore was a man of
education, which was part of the modern though
not of the ancient description of ¢ gentleman.”

Lord Coleridge — The term **gentleman”
does not now exclude education. (A laugh.)

Mr. Beown—If it was said that this person
had really no occupation, then he should have
been so described ; but in such a case the word
“ gentleman "’ would be a misleading term.

Lord Coleridge said that it was no doubt im-
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portant, if possible, to place this matter upon
some intelligible footing, for if the word * gen-
tleman ” were allowed to cover ail sorts of non-
descript occupations it might be misleading.
Therefore, without saying at all what might
happen, or indicating at all what might be the
opinion of the Court, the learned counsel could,
if he thought fit, take a rule.
Rule granted.

WHEN we reflect how some of our English
barristers treat the public, we read with some-
thing like veneration the funeral orations of
American lawyers over their departed great. It
is indeed unfortunate that these surviving ora-
tors occasionally give a description of their de-
ceased colleagues and friends which strikes a
foreigner as humorous; and with most unfeigned

respect for the Jate Hon. Tohn Meredith Read, an !

ex-Chief Justice, of Philadelphia, we cannot
help thinking that (if the records before us be
faithful) he must have been a nuisance, as well
as an ornament to the Bar and the Bench. The
Hon. Theodore Cuyler tells us, that when at
the Bar, the ex-Chief Justice, ‘“in the dead of
the night, between two and three ¢’clock in the
morning,” gathered the counsel associated with
him in the Christiana treason trials, * at his
house, for consultation upon points that being
in his mind prevented him from sleeping!”
This occurred three times in a few
weeks, Further, Mr. Cuyler says that “In an
important cause, a few years ago, Judge Read
appointed six o’clock in the morning of the 2nd
of January in the dead of winter to hear the
argument, and there before daylight while the
stars were yet shining, a thorough and elaborate
argument was held upon a great question of
equity law, and an injunction was awarded by
Judge Read before eight o’clock in the morning
of that day.” Early rising is no doubt an ad-
mirable practice, but it is difficult to believe
that the argument would not have been equally
elaborate, and the injunction quite as efficacious,
after breakfast as before. To the few things
we have to be thankful for in connection with
our English judicature we must now add the
fact that there is no Judge Read on the English
Bench.—Law Times.

THE joint committeee of Benchers of the
four Inns of Court, some time ago appointed to
consider the subject of Lord Selborne’s two bills,
which were brought into Parliament on July 10,
1874, have unanimously come to the following
resolutions : 1. “‘That Lord Selborne’s bill to
incorporate the Inns of Court and interfere with
their property and internal management, hav-

RS

ing been introduced into Parliament, notwith-
standing the unanimous resolution of the joint
committee of the four Inns, of March 4, 1874,
disapproving of his original draft bill, a resolu-
tion since confirmed by each of the four Inns,
this comunittee resolve that the four societies be
recommended to take all proper steps for oppos-
ing such bill in Parliament if again brought in.”
2. ““That this committee disapprove of Lord
Selborne’s bill for establishing a general school
of law, and especially for the provision contained
in it, whereby students for the bar and the arti-
cled clerks of soliciturs shall be under one joint
system, and are of opinion that the legal educa-
tion of students for the bar should continue to
be under the control of their own branch of the
profession.”

Sir HEexry SiXGER KEATING will resign his

i seat in the Court of Common Pleas before the

Spring Circuits. The learned Judge was ap-
pointed in December, 1859.

The following epitaph for Lord Westbury,
suggested by his famous Hssays and Reviews
judgment, at one time circulated through the
Inns of Court :—

‘¢ Richard Baron Westbury,
Lord High Chancellor of England.
He was an eminent Christian,
An energetic and succesful Statesman,
And a still more eminent and successful Judge.
During his three years tenure of office
He abolished
The time-honored institution of the Insolvents’
Court, the ancient mmée of conveying land,
An
The eternity of Punishment.
Towards the close of his earthly career,
In the Judicial Committee of the Privy Council,
He dismissed Hell with costs,
And took away from the orthodox members of the
Church of England
Their last hope of everlasting damnation *

AT a banquet recently given to the judges by
the Lord Mayor of Dublin, in response to #
toast of the Lord Mayor, ‘The Bench of Ire-
land,” the Lord Chief Justice of Ireland, re-
ferring to the ridicule which laymen frequently
cast upen the legal profession for their strict
adherence to precedents, used the following
eloquent language :—*“ It was said of the jucdges
of the present day that they slavishly followed
in the steps of their predecessors ; and why not !
Were they to reject the accumulated treasures
reserved for them in the judgments of the great
men who had lived before them? Were they
to reject the matchless expositions of the law by
Mansfield? Were they to neglect the bright
example of Holt, or the deep learning of Hay!
No, it should be their pride in humility t0
study, to understand, to apply, the everlasting
principles of justice which these great judges
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taught. It was said by some that the images
°f men's wits were preserved in books, and so
We.re capable of perpetual renovation. Others
®id, and truly said, that while the piece
Fped and the picture faded, the ideas of the
8reat and good were indistructible, and should
More properly be compared to seeds which, cast
M the minds of other men, perfect infinite
ought and action through succeeding ages.
ey had the ideas of the great and good of all
.t"ne before them ; they had it in the long and
Ustrious line of the magistrates who had pre-
%ded them in the administration of justice. It
Was not caprice, it was not fancy or folly, it was
eir duty to preserve, maintain and consolidate

€ Mmaxims of justice, equity and knowledge
Which they in their illustrious careers practiced
8d enforced, Look back through the history
f the world ! Is there any country in which
€re was civilization and freedom where the
Profession of the law had not been honoured ?
404 of the English nation they found that in all
3ges it has been upheld, honoured and respected,

a4, ag Lord Coke said, it had founded a greater |

m‘“_‘ber of noble families than auy other pro-
“Sion in the land; and why ? Because as
2 nation they loved justice.”

SPRING CIRCUITS8-1875.

EASTERN CIRCUIT.—HON. MR. JUSTICE MOR-

RISON.
Ottawq .. .. .. Tuesday .. .. .. 9th March.
g"rnwau .. .. .. Tuesday .. .. .. 23rd March.
L?'“_‘ FR Tuesday .. .. .. 30th March.
Poﬂtnal .. .. Tuesday .. .. .. 4th May.
€broke .. .. Tuesday .. .. : 1I1th May.
MIDLAND CIRCUIT.—HON. MR. JUSTICE PAT-
B TERSON. ‘
Tockvile .. Tuesday .. 23rd March.
§‘hnum .. .. Tuesday .. 30th March,
M‘Tﬂee .. .. Tuesday . 18th April.
By le .. .. Wednesdsy .. .. 2Ist April
Tuesday .. .. .. lith May.

VICTORLA CIRCUIT—THE HON. THE CHJIEF JUS-
TICE OF ONTARIO.

%Wm .. .. Tuesday .. .. .. 9thMarch,
00""3 .. .. .. Mondsy .. .. ..15th Mareh.
,,“:‘;‘"x Tuesday .. .. .. 23rd March.
b“"ough Wednesday .. 31st March.
Y .. .. .. Tuesdsy 6th April.
0'"°°K CIRCUIT.—HON. MR. JUSTICE GWYNNE.
w u’: Sound .. .. Wednesday . 17th March.
Son . .. Tuesday 6th April.
h . 13th April
W .. .. Tuesday .. .1 pril.
3&‘3"%& .. .. Thursday .. .. .. 22n0d April
iy, ord Tuesday .. .. .. 4th May.
,mGARA CIRCUIT.HON. MR. JUSTICE 'GALT.
I{.:;n . Tuesday .. .. .. 9th March,
B o .. .. Mondsy .. .. .. 15thMareh,
“harines ., Tuesday éth April.

Cayuga .. .. .. Wednesday .. 14th April.
Welland +o .. Tuesday .. 20th April.
WATERLOO CIRCUIT.—HON. MR, CHIEF JUSTICE
BURTON.
Barrie .. .+ .. Tuesday .. -+ .. 23rd March.
Berlin .« «. .. Monday 5th April.
Guelph .. .. .. Monday .. 12th April.
Simeoe .. .. .. Tuesday .« 27th April.
Brantford .. .. Monday .. .. .. Srd May.

WESTERN CIRCUIT.—HON. THE CHIEF JUSTICK
OF THE COMMON PLEAS.

Chatham .. .. Monday .. 15th March.
London .. .. .. Tuesday .. 30th March,
St. Themus .. .. Tuesday .. 13th April.
Sarnia .. .. .. Tuesday .. 20th April,
Sandwich .. . Monday . 26th April,

HOME CIRCUIT.—HON. MR. JUSTICE STRONG.

Toronto, (Oyer and Terminer and General Gaol! De-
livery)...... . Tuesday .. .. .. 23rd March.

Toronto, (Assize and Nisi Prius) Tuesday 6th April.

(NorE.—The learned Judge holding the Toronto As-
sizes will take the Jury trials, at the sitting commenc-
ing on Tuesday, the 6th April. The cases to be tried
by a Judge without a Jury, will be taken on Tuesday,
the 4th May, and subsequent days, unless otherwise
ordered ; and if the Jury trials are concluded before that
day, the Court will adjourn to that day.

The Hon. Mr. JusTics WiLsoN wil) be the Judge under
the Statute, to dispose of the business of both Common
Law Courts during vacation after Term.)

CHANCERY SPRING CIRCUITS, 1875.

THE HON. VICE-CHANCELLOR PROUDFOOT.
Toronto .. .. Monday April 12th.

THE HON. THE CHANCELLOR.
WESTERN CIRCUIT.

Goderich .. .. Tuesday March 28rd.
Stratford .. .. Tuesday March 30th.
Sarnia R Friday April 2nd.
Sandwich .. .. Tuesday April 6th.
Walkerton .. .. Thursday April 20th.
Chatham .. .. Tuesday .. May 4th.
Woodstock .. ..  Friday .. May Tth.
London e Wednesday .. May 12th,

THE HON. VICE-CHANCELLOR BLAKE.
EASTERN CIRCUIY.

Cornwall .. .. Tuesday March 30th.
Ottawa ‘.. ..  Fridsay April 2nd.
Brockrille Wednesday .. April 7th.
Kingston .. .. Saturday ..  April 10th.
Belleville e e Wednesday April 14th.
Cobourg .. .. Monday April 26th.
8t. Catharines Thursday May 20th.
Hamilton .. Tuesday May 25th.
L’Orignal .. Tuesday June 29th.

THE HON. VICE-CHANCELLOR PROUDFOOT.
HOME CIRCUIT.

Lindsay R Tuesday April 27th.
Peterborough .. Friday .. April 80th,
Guelph PR Wednesday .. May Sth.
Owen Sound .. Tuesday May 1ith.
Simcoe .. .. Friday May l4th.
Whitby .. Thursday May 20th.
Brantford .. Thursday May 27th.
Barrie . .. Wednesday June 2nd.
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Law Sociery—HivLAry TERM, 1875.

LAW SOCIETY OF UPPER CANADA.

0Osgoops HaLn, HiLARY TERRM, 38TH VICTORIA.

DURING this Term, the following gentlemen were
called to the Degree of Barrister-at-Law, (th
names are given in the order in which the Candidat

Ordered, That the division of candidates for admis-
sion on.the Books of the Society into three classes be
abolished.

That a graduate in the Faculty of Arts in any Univer-
sity in Her Majesty’s Dominions, empowered to grant
such degrees, shall be entitled to admission upon giving #
Term’s notice in accordance with the existing rules, an
paying the prescribed fees,and presenting to Convocatio?®
hisdiploma or a proper certificate of his having receiv
his degree.

That all other candidates for ad shall pass #
satisfactory examination upon the following subject®
namely, (Latin) Horace, Odes, Book 3 ; Virgil, ZEneids
Book 8 ; Cesar, Commentaries, Books 5 and 6 ; Ciceros
Pro Milone. (Mathematics) Arithmetic, Algebra to the
end of Quadratic Equations ; Euclid, Books 1, 2, and 3
Outlines of Modern Geography, History of England (W-
DouglasHamilton’s), English Grammar and Composition-

That Articled Clerks shall pass a preliminary examin’
ation upon thefollowing subjects : —Cwmsar, Commentarie?
Books5and 6 ; Arithmetic ; Euclid, Books 1, 2, and 3,
Outlines of Modern Geography, History of England w-
Doug. Hamilton’s), English Grammar and Composition»

entered the Society, and not in the order of merit):

G. MORRICE ROGERS.

WARREN BURTON.

CoLIN G. SNIDER.

GNORGE B. GORDON.

JOHN BRUCE.

Louls W. P. CouLTER.

CHARLES GAMoON, under special Act.
W. DARBY PoLLARD, ‘¢ A

The following gentlemen received Certificates of
Fitness:

HaveHTON LBNNOX.
J. D. MATHESOX.

J. T. LENNOX.

W. H. FERGUSON.
Fraxcis Ryk.

JOHN G. ROBINSON.
F. E. P. PxPLER.
T. CABWELL.
ALBXANDER FERGUBON.
WARREN BURTON.
DAviD ORMISTON.
J. C. Jupp.

And the following gentlemen were admitted into the
Society as Students of the Laws :

Graduates.

WiLLIAM MALLoY.

GEoree F. SHIPLEY.
EuorNE LewiS CHAMBERLAIN,
NicHOLLS. °*

Junior Class.

JaMES HAVERSON.

J. R. KERR.

THOMAS STEWART.

MicHABL J. GORMAN.
CHARLKS EDWARD HEWSON.
JoHN COWAN.

JAMES ALEXANDER WILLIAMSON.
J. PasMaN Ross.

Hexry 8. LRMON.

Huen BLaIr,

ParER V., GRORGEN.
FREDRRICK WN. (BARING.
DaNIRL BYARDE DINGMAN.
CHRISTOPHRER WM. THOMPSON.
RBGINALD D. POLLARD.
PETRR STEWART Ross,

The following aro the days fixed by the general orders

or the various examinations :

Preliminary Examinations—Second Tuesday before
Term. Intermediate Examinations—Tuesday and Wed-
nesday next before Term. Examination for Certificate
of Fitness —Thursday before Term. Examination for
Call to the Bar—Friday and Saturday before Term.

=

El of Book-keeping

That the subjects and books for the first Intermedist®
Examination shall be :—Real Property, Williams; Equity:
Smith’s Manual ; Common Law, Smith’s Manual; A
respecting the Court of Chancery (C. 8. U. C. c. 12), (¢

S U. 8. caps. 42 and 44).

That the sub{)ecca and books for the second Intermedist®
Examination b: as follows :—Real Property, Leith®
Blackstone, Greenwood on the Practice o Conveyanciﬂg
(chapters on :wreement.n, Sales, Purchases, Lease$
Mortgages, and Wills); Equity, Snell’s Treatise ; Commo?
Law, Broom's Common Law, C. 8. U. C. c. 88, Statuté®
of Canada, 29 Vic. ¢. 28, Insolvency Act.

That the books for the final examiuation for students”
at-law shall be as follows :—

1. For Call.—Blackstone Vol. i., Leake on Contract$
Watkins on Conveyancing, Story’s Equity Jurisprudenc®
Stephen on Pleading, Lewis’ Equity Pleading, Dart 0®
Yendors and Purchasers, Taylor on Evidence, Byles 0"‘
Bills, the Statute Law, the Pleadings and Practice ¢
the Courts.

2. For Call with Honours, in addition to thepreceding
—Russell on Crimes, Broom's Legal Maxims, Lindley ©!
Partnership, Fisher on Mortgages, Benjamin on Sd’:}
Jarman on Wills, Von Savigny’s Private Internation
Law (Guthrie’s Edition), Maine’s Ancient Law.

That the subjects for the final examination of Arﬁcl‘d
Clerks shall be us follows :—Leith’s Blackstone, Wat,
on Conveyancing (9th ed.), Smith’s Mercantile L%’
Story’s Equity Jurisprudence, Leake on Contracts,
Statute Law, the Pleadings and Practice of the Courts-

Candidates for the final examinations are subjectto ""
examination on the subjects of the Intermediate EX~
sminations.  All other requisites for obtaining cert!
cates of fitness and for call are continued.

That the Books for the Scholarship Examinations shs¥
be as follows :—

1s¢ year.—Stephen’s Blackstone, Vol. i., Stephen %%
Pleading, Wiliiams on Personal Property, Griffith’s I?
statutes of Equity, C. 8. U. 8.¢. 12, C. 8. U. C. c. 48.

2nd year.—Williams on Real Property, Best on E'ti
dence, Smith on Contracts, Snell’s Treatise on Equl
the Registry Acts.

3rd year.—Real Property Statutes relating to Ontlfw-',
Stephen's Blackstone, Book V., Byles on Bills Brooﬂ“,n
Legal Maxims, Story's Equity jurisprudence, Frisher
Mortgages, Vol. 1, and Vol. 2, chaps. 19, 11 and 12. i

4th year.—Smith’s Real and Personal Property, R\l"“,
on Crimes, Common Law Pleading and Practice, Ben, ﬁ‘,
onSales, Dart on Vendors and Purchasers, Lewis’ ot
Pleading, Equity Pleading and Practice in this Prov

That no one who has been admitted on the bookfiﬂ’
the Society as a Student shall be required to pass pre!

inary examination as an Articled Clerk.

J. HILLYARD CAMERON,
Treasure™




