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Page 196, line 5 from bottom, for “ Shaw v. Ktltr ” read “ Shaw v. Kaler.” 

“ 266, lines 9 and 12 from top, for “ Whelam ” read “ Whelan. ”
“ “ line 16 from top, for “Cooper” read “Township of Notta-

wamga
272, line 1, for “Chancery Division ” read “ Common Pleas 

Division. ”
“ 361, marginal note, for “ Boyd, C. ” read “ Meredith, J.”

467, line 16 from top, for “ defendants ” read “plaintiffs."
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Statement, Thunder Bay, being damaged through certain blasting 
operations carried on, by the defendants, the Master in 
Chambers, on the 25th of January, 1893, made the follow
ing order :

“ It is ordered that the issues of fact in this action be 
and the same are hereby referred to the presiding Judge 
of the District Court of the Provisional Judicial District 
of Thunder Bay, sitting at Rat Portage, commencing on 
the 6th day of June next, for the purpose of trial :

“ And it is further ordered that further directions and the 
question of law, if any, arising on the trial of this acti 
in the District Court, be disposed of by a Judge of 
Supreme Court of Judicature sitting in single Court in 
Toronto, to be brought up for argument before the said 
Judge in single Court upon a seven dayV notice of motion :

“ And it is further ordered that the costs of and inciden
tal to this motion be costs in the cause.”

Acting on this order the plaintiff’s solicitor gave notice 
of trial of the action for the sittings of the district Court 

■ of the Provisional District of Thunder Bay, for the District 
of Rainy River, at Rat Portage on the 6tli of June, 1893.

The learned Judge of the District Court made the fol
lowing findings of fact ; and directed that judgment be 
entered as therein Stated :

“ In accordanceevith amended order I tried this cause 
at the last' sittings of the District Court of the District of 
Thunder Bay, holden at Rat Portage on the 5th day of 
June, instant, without a jury, reserving judgment ; and fittd 
as follows :

1. “ That plaintiff was in peaceable possession and occu
pation of the premises in question at the time of the blast
ing operations complained of, and for some years previous 
thereto.

2. " That the house in which he and his wife and family 
were living was damaged by reason of its close proximity 
to the blasting operations complained of, to the extent of 
1134.63, and chattels therein were damaged to the extent 
of 825.00.
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Judgment. March 3rd, 1894. MacMahon, J. :— 

MaeMahon,
J. The contention of the defendant is that there was no 

authority in the Master in Chambers to make the order ; 
and that consequently all the proceedings before the district 
Judge were coram non judice.

By “ The Unorganized Territory Act,” R. S. 0. ch. 91, sec. 
76 : “ The High Court or a Judge thereof may direct that 
any action for the recovery of lands lying in the provisional 
judicial district * * in which any sittings of a County 
or District Court are to be held, or any other action pend
ing in the High Court, shall be tried at such sittings ; or may 
order that the witnesses shall be examined and the facts 
ascertained at such sittings and the questions of law arising 
thereon reserved for the opinion of1 the Court ; or may 
make such like order for the purpose of facilitating the 
determination of the matters in dispute in the action as he 
may think fit.”

The argument was that one of the exceptions to the 
authority confm-fed on the Master in Chambers by Rule 
30, was “ th$ referring of causes.”
, I do not regard the order as directing a reference. It is 
of"an alternative character, and might perhaps in one view 
be regarded as an order for the trial of the action;!or it 
might be regarded as an order for the examination on the 
witnesses and the ascertainment of the facts, with a reser
vation of the questions of law arising for the opinion of the 
Court. I regard it as being an order of the latter characX 
ter.\

If the'Master in Chambers had power to make the order 
(as to which I at present express no opinion), then the 
Divisional/Court would have no jurisdiction to entertain 
this motion, as the appeal should have been to the Court 
of Appeal. Then if the Master in Chambers was without 
jurisdiction in making the order, has the defendant’s acts, 
and conduct deprived him of the right to apply to the 
Divisional Court ?
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he defendant did not object to the learned Master’s Judgment, 
jurisdiction, at least there was no appeal from his order m^mT 
and it was treated as being valid by the defendanfr-he J ^ 
appearing with his witnesses without raising any ones- 
faon as to the jurisdiction-before the district Judge 
where a large number of witnesses were examined on 
either side. Then, as appears when the plaintiff moved
movedt8™6 ? th<3 findings of fact- the defendant 
moved by way of appeal from the report or findings both
'2vTlelJ^d m C°Urt by Sir Thomas Galt and H 
may be the defendant by his conduct and acquiescence has 
waived any right he might have had to say that the pro-

f j- C°r7 However, the respective
parties had the judgment of the High Court 
pective motions, and there can, therefore, be 
th<£ Divisional Court.
JLufT t0ithe °ïderS m8de in thia -d the 

. conduct of the parties subsequent thereto,! would refer tn• rrt:f Brtt'L J-in mun v- M°n^ 3 c.p, dP' 158, and to the judgment of Dvaner J in s™,’/;,
Rooney, 12 U. G. R. G61, at p. 062. ' ’
The motion must be dismissed with costs.
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Judgment. Chief Justice and the orders of the learned Chief Justice 
Rose, j. standing unreversed and unappealed from, I do not think 

it a seemly or convenient practice to enter upon an enquiry 
into the regularity of the proceedings, as such question, if 
it involves the question of jurisdiction, can be raised upon 
an appeal to the Court of Appeal, if the party appealing 
has not by acquiescence lost his right to now object..

And I the more readily come to this conclusion as on 
the material before us we cannot say that the defendant 
has shewn that the title to the land occupied by the house 
was in the railway company. Before we could so deter
mine additional evidence would be required.

As far as we can see there is not much to lead us to 
doubt the justice of the decision.

THE ONTARIO REPORTS. X
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Grant v. Armour
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Hamy v. Murray, 136 Mass. 377 approved.
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Statement. I find that plaintiff did not take possession of the wreck, 

nor do more than assist the défendan^^n the difficulty id 

iftnTfne storm of 20th April; 
not .enter into any binding

1

: rwhich they found themselve 
and I find that plaintiff <fî
agreement not to claim anjtming fur the time during which 
the scow should be rebuilt' /

d
t;

1 g
T

I disallow plaintiff’s claim for injury to tools, etc., as 
being too vaguely put forward in evidence.

I disallow plaintiff’s claim for damages to the pile driver 
and scow. The evidence shews that, except as a matter of 
reputation of the articles, they are as good as ever.'

And, following my first two findings, the counter-claim 
is also dismissed. t

There will be judgment for plaintiff for $355, in addition 
to the $760 paid into Court, with fgll costs, and the coun
ter-claim will be dismissed with costs.”

ai
tl
T
T:
11
th:lf to

be:
fro

i the
The defendants moved on notice to set aside the judg

ment entered for the plaintiff and to have the judgment 
entered in their favor.

The plaintiff also moved to increase the amount of the 
judgment by allowing to the plaintiff the damages sustained 
by him for injury to the tools, etc., and also to the pile 
driver and scow.
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In Hilary Sittings, February 14th, 1894, before a Divi
sional Court, «imposed of Galt, C. J, and MacMahon, J., 
R. if. Macdonald supported the defendants’ motion and 
shewed cause to the plaintiff’s.

D. Macdonald, contra.
The arguments and cases cited sufficiently appear from 

the judgment

March 3,1894. MacMahon, J.

The contract between the plaintiff and the defendants is 
under seal, and is dated the 5 th of April, 1898, and is in 
the following words: “I, Robert Grant, of the city of
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9in of the wreck, 
;he difficulty in' 
l of 20th April; 
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Toronto contractor, agree to furnish the Mowing, for sheet Jadgwel
piling, at the breakwater in Toronto harbour vi2 a nn„ , — 
dnver, with machinery, scow, oil, fuel and engineer Tor ’j*®’ 
the sum of $17 per day, payment to be made an order 
given at once on the Toronto Harbour Commission 
The said Armour and Hynes to be responsible to me for 
any damage to any of the above plant or machinery with 
tiie exception °f the engine and ordinary wear and teT

îe tTbe dat Vf y J M°nday ^ the 10tl‘ Estant 
ime to be dated from Monday, the 10th, or Tuesday the
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Judgment, contract has become unexpectedly buidenso 
""MaeMAtmT-possible. The law is so laid down in 1 Roll. Abrf 450, Con- 

J'. ditW^Cl^rABd-HLtfeenote (2) to Walton v. Waterhouse, 2 
Wma Saund. (6th and is recognized as'the general
rule by all the Judges in the much discussed casejbf Hall v. 
Wright, E. B. & E. 746. But this rule is only applicable 

when the contract is positive and absolute, and not sub
ject to any condition, express or implied ; and there are 
authorities which, as we think, establish the principle,/that 
where, from the nature of the^c^jhtract, it appears that the 
parties must from the
could not be fulfillecLxihless when the time fpr the fulfil
ment of the contract arrived some particular specified 
thing continued wexist, so that, wjien entering into the 
contract, theyym 
existen

[vol.

or even im- t

l
i

l:
a1
t,
c

xx' II inning have known that it . tl
tl

:: is
li

gave contemplated such continuing 
ftion of what was to be done ; there, 
Express or implied warranty that the 
contract is not to be construed as a

Piiefo1 “tin the 
thing e
positivé contract, but as subject to an implied condition 
that the parties shall be excused in case, before breac^i, per
formance becomes impossibleSrom the perishing pf the 
thing withput default of the contractor. There ftaems 
little (roubt that this implication, tends to further the 
great object of making the legal construction such as to 
fulfil the intention of those who entered into the 
tract. For in the course of affairs, men in making 
such contracts in general would, if it were brought to their 
minds, say that there should be such a condition.”'

And in Edwards on Bailments, 3rd ed., sec. 380, the law 
is stated to the like effect in very concise terms, thus :
“ The bailee may bind himself by an express contract for 
the absolute return of the property in as good a condition 
as it was when he received it. He may assume a greater 1 
obligation than the law would impose upon him under the 
circumstances ; that is to say, the law will enforce against 
him the very terms of his contract, in their fair meaning.” 
See also Story on Bailments, 9th ed., sec. 36.

The defendants agree by the contract (Î) “ to be re-
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rriheetLn^^T10 a“yof thePlantor machinery 
with the exception of the engine and ordinary wear and „ ~Z7~
S? such plant at the rate^ed uJÔÎ ^
up to the time the scow is returned to her moorings." P
liable h°n+L damages for which the defendants were not 
labie by the terms of the contract was the ordinary wear

tels f j y W6re’ th6refore' 9imPfy carrying 7ut the
terns of the contract when they employed and paid

STdTdl t™8eSUpônhprincipteliwouMly

Piano, and agreed to pay h certain 
to return it in

GEANT V. ARMOUR. 11

1
n

tthe

e plaintiff’s 
sum per quarter, and 

wear and * “ good,order “ when received (customary
défendit.^ The Pian0 taken to the
St!8 86 by ineviteb,e accident, the house 

as blown over and the piano was injured In rrivin»
Court said: "The men™ 

e contract now before us that customary wear and tear

aSSJ’A'" *“*“

-H

Ni&

motion dismissed withoutcosts.

Galt, C. J., concurred.

(1) “to be re-
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O’Connor v. The Hamilton Bridge Company.

Master and Servant—Negligence — Dangermu Machinery—Absence of 
Oyard—Common Late Liability— Workmen’s Compensation for Imu- 
net Act—factories Act.

A drilling machine manufactured by a well-known maker and similar

rPzsTlùrnw^
foreman for the purpose of oiling the shafting on the arm in which the 
drill worked tried to push a portion of it up and down the arm, and in 
order to do so, knowing that the machine was in motion, pressed hie 
body against the revolving drill, which was not in motion when the order 
was given to him, and his clothes catching in an unguarded set-screw 
on. the spindle, he was seriously injured. No other accident had occurred 
on the machine, which was quite new and in good order, and which 
according to the evidence was sometimes made with the set-screw sunk 
in the spindle.

In an action for damages the jury found that the accident 
b^r the defendants* negligence, and without any negligence

On appeal the Divisional Court was equally divided.
Per Galt, O. J. There was no evidence of negligence to submit to the 

jury either at common law or under the Workmen's Compensation for 
Injuries Act, nor any liability under the Factories Act

Per Robb, J. There was evidence of negligence both at common law 
under the Workmen’s Compensation for Injuries Act ; thé want of a 
guard to the set-screw as required by the Factories Act constituted 

negligence at common law ; and the absence of such guard being 
a defect in the condition or arrangement of the machinery within 

the Workmen’s Compensation for Injuries Act.

>

on the part

I

This was an action tried before Armour, C. J, with a 
jury, at Hamilton, on the 7th September, 1898.

The action was brought to recover damages for a 
serious injury suffered by the plaintiff a workman while 
in the service of the defendants, manufacturers of iron 
bridges.

The facts may be briefly stated as follows : There was 
a-Tnachine in the defendants’ factory known as a " radial

Statement.

.

drill ” used for drilling holes in iron plates, which con
sisted of an iron horizontal arm moving laterally on a post 
on which the shafting.,to drive the drill was fixed. On 
the arm was sed what was called a buggy, which 

from ohe end of the arm to thfc other. 
In the buggy was fixed a revolving spindle, and in a
moved as req

m
te. >
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ahe°t'lLthe a|?in5Ie th! <*“ fastened by means of a 
str TK PT g "b°Ut “ inch and a-half from the 
Wih 7?^ arm WM a0-® five or six feet 

Tdl6 7d dri]1 Projecting down
wards from it two or three feet The machine, which
wm quite new, had been in the factory for a few days 
before the accident, and had been manufactured and plaJd 
there by a well-known maker. P

Ob the morning of the accident, the plaintiff was told 
off by the foreman of the machine shop, one Kempster to
Zkin°8nit lfng' th6 tman Ï of ‘he drill,'in

was all ice and that the oil ran off as fast as it could
upland d"d th!tKe^8t6r‘hen to!d him to run the buggy 
up and down (he aJ a few times to thaw the ice Jff S '
This wM denied bj Kempster, who stated that hesaid '■>

Before oiling, the plaintiff had puUed out the buggy 
from the post to about half way on the shaft by means ofa

O»»!» u,l hi.g .Li ZrltZTZjL’l
some iron horses, received the injuries complained of 

There was no evidence that Kempster was swam 'that 
the machine was in motion when he wJILTk
ordered the plaintiff to move the buggy up“d dL^ T
23? WUne“ °alled for «re plaintiff sltd tCt 

6 ah0p off end for two years, principally abo^
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rivetting machinés, and had not worked at the machine in 
question before the day he was injured.

In answer to questions put to the jury, they found that 
the plaintiff was acting under orders : that the defendants’ 
company was guilty of negligence in not having the set
screw guarded : that the accident was caused by the set
screw catching in the clothes of the plaintiff ; and that the 
plaintiff was not guilty of contributory negligence; and 
they assessed the damages at $2,000.

The defendants moved on notice to set aside the judgment 
and to have judgment entered in their favour.

In Hilary Sittings, February 6th, il894, before a Di
visional Court composed of Galt, C. J., and Bose, J., Osier,
QiC., and Walker, Q. C., supported the motion. No negli
gence on the defendants’ part was proved. The plaintiff 
was told to oil the shaft at the time the machine was not 
in motion. The machine was afterwards put in motion, not 
by the defendants’ foreman, but by Gearing, a fellow 
workman, and the plaintiff knowing the machine was in 
motion, of his own accord, runs the risk of then oiling it. 1
It was the plaintiff’s own negligence that caused the I
accident. The machine was a new one put up by compe- I

__ tent persons employed by the defendants. They had no I
'-veefon to suspect that it was not properly erected, and that j
any injury would be sustained by any defect in the ar- I
rangement of the machinery or plant. There was, thpre- I
fore, no negligence on the defendants’ part for whipKthey I
could be held responsible. The case does not come I
within the Workmen’s Compensation for Injuries Act, I
R S. 0. ch. 141 : Callender v. Carlton Iron Co., Limited, I
9 Times L. R 646 ; floes v. Harrison, 9 Times L. B. 1
667 ; Kiddle v. Lovett, 16 Q. B. D. 605. Neither does I
the (#ase come within the Factories Act, R S. 0. ch. 208, I

THE ONTARIO REPORTS.
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handlB of a tool. Moreover, under the Factories Act, A,gum«t. 
the breach of the Act subjects the defendant to a pen-

, ^°S'Td dvil “tion: Mkinaon v-
<md Gateshead Waterworks Co., 2 Ex. D. 441 -, Finlay v

S^S0-R29;^v'“-^
G. Lynch-titautitorA contra. The action is maintainable 

at common law. (AtrUnmon law the master must take 
veasonab16 precautions to protect his workmen, and must 
guard dangerous machinery This was moving machinery 
vnthm the m^ °f toe Act: Hamilton r. GrJZk,
Fn , . ' .’,19 VR 437; and under section 15 of the 
t(le ^8 Act f have been guarded, the breach of
an aST 'S of n<#gence, and this gives
S3 R0dfn V' CotLco.,
A R117 %' fcCl°^ty v' <** Manufacturing Co., 1»
v Wright ^0 V ^ 2° °' R 29 i **>«*»»
(70. Jo R nqR'o27j,5eannV' Onto-io °<>«on Mills

19 A. R 117, ’ rt^ v. Manufacturing Co.,

March 3,1894. Galt, C,J.:—
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Judgment, tiff to run the buggy along, the shaft, stating it required 
Galt, O.J. two men to do so ; but the jury have found he did ; but, if 

so, it is manifest from the evidence that he was not aware 
that Gearing had put on the power ; and it is plain that 
when the plaintiff attempted to move the buggy and put 
his hands on the jacket he must have been aware the 
spindle was working at great speed.

I am now considering the question as if the action were 
at common law ; and, in my opinion, the plaintiff cannot 
succeed. He was aware of the danger, for he saw the 
spindle revolving, and must have known it was dangerous 
to handle it ; he did so of his own accord, for it is manifest*'- 
Kempster knew nothing about it, Gearing having set the 
instrument in motion without any instructions from him.

The law as laid down by Bramwéll, B., in Ogden v. 
Rummens,3 F. & F. at p. 755,is : “If a master knew of la 
danger which his servant did not, and set him to it, why he 
would be liable ; but otherwise, if he 
or if his servant did ; if a man chose 
his own look out.”

: 1

■

1
;

!

did pot know of it, 
ro-fun a risk it was

In the present case the machine had been in the shop 
for only a feaç days, the set-screw extended only an inch 
and a half he spindle, and there is no evidence that 
any of the worhfcnen was aware of any danger arising from 
it ; and moreover, t,ho plaintiff was aware that the spindle 
was in motion when he endeavoured to move the buggy by 
placing his hands on the jacket and thrpwing his weight 
against it, owing to which the accident happened.

Then as to the Workmen’s Compensation for Injuries 
Act By sub-sec. 1 of sec. 3 of the Act, as amended by 62 
Vic., ch. 23 (0.), “ Where personal injury is caused to a 

- workman—1. By reason of any defect in the condition or 
arrangement of the ways, works, machinery, plant, build
ings or premises connected with, intended for, or used in 
the business of the employer," the workman shall have 
the same right of . compensation1 as if the workman 
had not been a workman employed in the service of the \ 
employer.
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Bose, ,Judgment Then, as to the Factories Act. I concur in the opinion ex-
Gilt O. J. pressed by the Court of Chancery in Finlay v}ifiBcampbM, 

20 0. R. 29, that it is a penal Act, that is to say, that 
if a manufacturer is guilty of any breach of the provisions, 
hejs liable to a penalty ; but it by no means follows that, 
if a person is injured by reason of such neglect, he is abso
lutely entitled to succeed in a civil action.

As said by Channell, B., in Britton v. Great Western 
Cotton Co., L. R 7 Ex. 130, referred to by Boyd, C.: "I 
agree with what has beep said by my brother Bramwell 
on the construction of the statute, and with the distinction 
between a statutory and common law liability, not by any 
means questioning the proposition, however, that in either 
case contributory negligence on the part of the person ' 
injured would afford a defence.” 1

By the third paragraph of the statement of claim the 
plaintiff alleges, “On the morning of the'22nd of December, 
1892, the plaintiff was directed by William Kempster • * 
to help in running a large drill used for drilling rivet holes 
in large iron plates ; and said Kempster set plaintiff to oil 
the gearing and shaft of said drill while the same was in 
motion.”
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‘ There is nothing whatever in the evidence to sustain 
this allegation. The plaintiff was directed by Kemp
ster to oil the shaft, and at that time the gearing was 
not in motion, and it was not until after the oiling had 
been done, he was told to run the buggy up and down, nor 
was Kempster aware, at the time he so directed the plain
tiff, that the gearing was in motion. ,

One of the questions submitted to the jury was: Was 
the plaintiff taking proper care in the means he took to 
run it up and down ? Answer. Tes, according to his own I 
judgment.

This answer appears to me conclusive against the plain- I 
tiff. He acted entirely on his own judgment, and it was I 
from this action he sustained the unfortunate injury. I 

There should be judgment for the defendants. j

'
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Judgment observations o£ the learned Judge from time to time being 
Rom, J. prejudicial rather than helpful to the plaintiff’s cause.

On the question of common la# liability reference may 
be had to the cases of Holmes v. Clark, 6 H. h N. p. 848, 
and Senior v. Ward, 1 E. & E. 88$, thereto referred to.

I think the fair result of the decisions to Morgan v. 
Hutchings, 6 Times L. K. 219; Stanton v. Sorutton, 8 
Times L. R. 236 ; McCloherty v. Sole Manufacturing Co.,
19 A. R. 117, is that this want of guard was a defect 
to the condition or arrangement of the machinery within 
the meaning of the third section of the Workmen’s Com
pensation for Injuries Act as amended by section 8 of the 
Act of 1889.

As said by Lord Esher to Morgan v. Hutchings, " The 
object of the Act was protection of workmen. • * If 
the machine was to such a condition that it could not be 
safely used by the workman without whose assistance it 
could not be worked, then it was defective. TMe was 
assumed by all the Judges to the case cited, who only 
doubted as to whether a defect had arisen from the negli
gence of the employer. Any other view would render the 
Act quite useless and valueless to the workmen to be 
protected.”

This case is referred to to a foot note to Hamilton 
v. Qroesbeck, 19 O. R 76, at p. 82, added under the direc
tion of the learned Chief Justice of that Court, who was 
the trial Judge hereto, in the following words: “Bed 
vide Morgan v. Hutchings, 6 Times L R. 218, decided 
since this decision,"

I do not see how the learned Chief Justice could have 
nonsuited or withdrawn the case from the jury ; and I see 
no object to sending the case back for a new trial as 
certainly the damages were not excessive. If the Factories 
Act requires an employer to guard any part of machinery, 
which he introduces into his factory, I think it is no answer 
for him to say that the machine had been in the factory 
for a few days only, as to this ease, and that he was 
ignorant of the cause of damage against which it was i
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Arrest—Order for—Discharge from Custody under—Order not Set Aside— 
Action for Malicious Arrest—Reasonable and Probable Cause—Depar
ture from, Ontario—Inference oj Intent to Defraud—Action for Imposing 
on Judge by False Affidavit—Material Facts—Burden of Proof—" Ab
sconded," Meaning of—Misdirection.

:

lb an action for damages for arrest under an order made in a former action 
the plaintiff recovered a verdict for 91,000. Upon motion to set it aside, 
made before a divisional Court composed of Armour, C.J., and 
Falconbridor, J. t—

Held, per Armour, C.J., that so long as the order for arrest stood, an 
action for maliciously and without reasonable and probable cause arrest
ing the plaintiff could not be maintained.

Erickson v. Brand, 14 A. R. 614, distinguished.
Where a creditor, by affidavit, satisfies the’.2.

apprehended, is about to quit Ontario, the inference is raised that he is 
about to do so with intent to defraud ; for he is removing his body, 
Which is subject to the jurisdiction of the Courts of Ontario, and liable 
to be taken m execution, beyond the jurisdiction of such Courts.

Toothe v. Frederick, 14 P. R. 287, commented on and not followed. 
Robertson v. Coulton, 9 P. R. 16, approved and followed.
3. The fact that the plaintiff, being a resident of Ontario, and having 

numerous creditors therein, including the defendant, left the Province 
without paying them, and went to reside permanently in the United 
States, whether he left openly or secretly, and whether he announced 
his departure and intentions beforehand or concealed them, and that 
he came back to Ontario for a temporary purpose, intending to return 
to the United States, afforded reasonable and probableoause for and 
justified his arrest.

4. Considering the action as one for imposing upon the Judge by some 
false statement in the affidavit to hold to bail, and thereby inducing him 
to grant the order for arrest, the fact falsely suggested or suppressed

jjgpuit be a material, one for the Judge to consider m granting the order, 
w»nd the burden is Upon the plaintiff of shewing that the Judge was 

Imposed upon.
6. The word “ absconded ” truly described the'going away of the plaintiff, 

whether he went away secretly or openly, and he was properly described 
as an absconding debtor.

Fàloonbbidoe, J., adhering to the views expressed in Scans v. Coffey, Iff 
P. R. 11% was of opinion that the plaintiff had a cause of action, bnt 
thought there should be a new trial on the grounds of excessive dama
ges and misdirection ; and concurred pro formâ in the decision of 
Abmour, C.J.

I
I
I

action for damages for the'arrest and im
prisonment of the .plaintiff, under an order made in the 
action of Scam v. Coffey, the facts of which are stated in. 
the report of a motion made in that action to discharge 
the defendant therein from custody : 15 P. R 112.

Statement. THIS was an
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pamt,tf was indebted to the defendant in the sum of 
$114.87, upon a certain indenture of lease, and upon a pro
missory note made by the plaintiff and one John Watson 
bearing date the 29tli May, 1879, for 83,900, in favour of 
one James Scane, from whom the defendant purchased the 
said promissory note during the spring of 1891, for valu
able consideration, and that the plaintiff had paidon account 
of said note on the 16th May, 1885, the sum of 85 and on
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4 ïïsïû's: xtxxx'rventing the defendant in particular from rocoverin/the 
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itfttement. knowledge 'of many facts and circumstances which he 
could have readily made, procured, and ascertained, and 
which would shew that the plaintiff was not guilty of the 
matters charged against him by the defendimt, and the 
defendant so acted fraudulently and maliciously, with the 
object of wrongfully obtaining the order for arrest and 
procuring the arrest and. imprisonment of the plaintiff, 
and he did thereby and by such false statements wrong
fully obtain the order for arrest and procure the arrest 
and imprisonment without any reasonable or probable 
cause for so doing.

4. That the plaintiff was arrested under the order by a 
sheriff's officer and constable, acting under the directions 
of the defendant, on or about the 18th March, 1892, at the 
town of Ridgetown, and was taken as a prisoner in cus
tody by the said officer in the day time through various 
public streets of the town on foot, and was conveyed by 
railway to the town of Chatham, in the county of Kent, 
and mere imprisoned in the common gaol until he gave 
bail 'The junior Judge of the County Court afterwards 
made an order, confirmed on appeal by the Queen’s Bench 
Divimonal Court, directing his unconditional release.

6. That, in consequence of1 such false affidavit and of 
the acts and conduct of the defendant and of such arrest 
and imprisonment, the plaintiff had suffered great pain of 
body and mind, as well as annoyance and disgrace and loss 
of time andloss^pf credit and reputation.

6.1 That, in further consequence of such acts, conduct, 
arrest, and imprisonment, the plaintiff was put to great 
trouble, expense, and costs in and about defending him
self and bringing to the knowledge of the Judge and 
Courts the true facts and circumstances and procuring his 
discharge from custody and in travelling to and from 
Ridgetown and to and from his family in Chicago and in 
loss of time and employment and in being discharged by 
his employer on account of Ms detention and the publicity 
of the false charges and the arrest and imprisonment 
made and the injury to the plaintiffs standing rod rape-
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Statement, market at Ridgetown ; that he saw the defendant at an 
hotel at Ridgetown between the 6th and 12th March, 
1891, and had a conversation with him.

The plaintiff in his evidence said that on that occasion 
the defendant asked him if he could pay the balance of the 
rent, $50, to which he replied that he was short of funds and 
could not pay him, but would as soon as possible ; that he 
had made arrangements with a Mr. Teetzel, to whom he 
would send money to pay his creditors as fast as he could 
make it ; that he had let Teetzel have tiis house and lots, 
and Teetzel was to collect rents and apply them, with 
what he (the plaintiff) could send on, to pay creditors. 
Defendant seemed to be satisfied, and said that would be 
all right. The plaintiff also told the defendant that he need 
not be afraid of his not coming back to Ontario, for he had J 
sheep out on shares, and he would have to come back to 
attend to them when they came due. He had not then 
sold his furniture ; but he told the defendant he was going 
to sell it on the market and move to Chicago.

On cross-examination the plaintiff said that he did not 
tell defendant how many sheep he had ; he admitted that I 
the sheep were not his, but were in his hands as executor or I 
trustee; and that he did not tell defendant that. The plain- I 
tiff also said that he told defendant he was going to send I 
money to Mr. Teetzel, not for defendant, but to pay off his I 
debts, which would include defendant’s ; that he did send I 
money to Teetzel, not for defendant, but for defendant’s I 
brother ; that he did not tell defendant he had conveyed his 1 
house to Teetzel, but that Teetzel had the house ; he did I 
not say Teetzel had it for creditors, but looked after it and I 
collected the rent to pay the creditors, as &r as it went, with I 
what money he (the plaintiff) could send. The plaintiff I 
also said that he supposed it would appear from what he I 
said to defendant that he had put his property in the I 
hands of Teetzel for the benefit of creditors ; and that'll 
was the way it went, too ; that that property was mort- ■ 
gaged for $400, and it sold for $500 ; that Teetzel got the I 
purchase money and paid off the mortgage, and kept the I
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order for arrest obtained by the defendant upon an affida
vit made by him that the plaintiff was justly and truly 
indebted to him in the sum of 1114.87, the whole amount 
of which was due and owing by the plaintiff to him ; that 
in or about the spring of the year 1891 the plaintif, being 
indebted to him in respect of the foregoing matters, and 
being, as he was then informed by various parties whose 
names he did not then recollect, otherwise considerably 
indebted, absconded from this Province and went to the 
United States of America, with the intent to defraud his 
creditors generally, and him, the defendant, in particular, j 
and for the purpose of defeating his creditors in the col- l 
lection of their claims against him, and of preventing him, 
the defendant, from recovering the ataount so justly due to 
him as aforesaid by the said plaintiff ; that the said I
plaintiff left no property exigible in execution, or out of I
which he had been able to realize the amount of this said I
claim against him ; that he was yesterday advised over \
the telephone by one Wilbury Scane, of the town of Ridge- I
town, that the said plaintiff was in Ridgetown, and that |
he intended to conduct a sale there to-day, and then return |
to the said United States of America ; that he was not 1
aware that the said plaintiff had, since the time he so I
absconded, to the time set out in the preceding paragraph, 1 
been in this Province, although he had been on the look- I 
out for him ; that the said plaintiff, prior to his absconding I 
as aforesaid, conveyed his property to one William Teetzel, I 
to he was informed by the said Teetzel, but the said pro- I
perty was insufficient to satisfy the claim of the said I
Teetzel against the plaintiff, and the said Teetzel further 1 
informed him that there were other unsatisfied creditors I 
of the said plaintiff ; that he verily believed that, unless I 
the said plaintiff should be forthwith apprehended, he I 
would again quit this Province with a view to defeating I 
and defrauding his creditors, and him, the defendant, in I 
recovering the claims justly owing by him ; and that he, ■ 
the defendant, would be thereby deprived of the money I 
justly due to him, and be defeated in the recovery of the fl 
same from -the plaintiff. ■
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Statement that if what the plaintiff so told the defendant operated ' 
on the mind of the defendant, and made him think that 
the plaintiff had quitted the country with intent to defraud 
his creditors generally, or him, the defendant, the defen
dant was justified in causing the arrest.

6. That the learned Judge should have told the jury, if 
they found that the defendant believed the plaintiff had, 
quitted the country with intent to defraud as aforesaid, 
there was no malice, although as a fact the defendant 
might be mistaken.

7. That the damages awarded the plaintiff were exces
sive and were not warranted by the evidStlce on circum
stances. I

8. That the verdict was contrary to law amy evidence 
and the weight of evidence.
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The motion was argued before Armoor, C. J., and 
Falconbridqe, J., on the 18th May, 1893.

Osler, Q. C., (M. Houston with him), for the defendant. 
According to the plaintiff’s own evidence, he deceived the 
defendant about the assets which he said he had. There 
was no assignment to Teetzel for the benefit of creditors, 
and the sheep were not the plaintiffs own. There was 
reasonable and probable cause for making the affidavit to 
hold to bail: Robertson v. Coulton, 9 P. R. 18. The case 

presented improperly to the jurÿras to the meaning ofwas
the word “ abscond.” An absconding debtor in this coun
try is one who goes away,Whether secretly or openly, 
without paying his credito 
con, 9th ed., p. 5, and Larson’s Concordance, sub verb. 
“ Abscond,” citing Fitch v. Waite, 5 Conn, at p. 121. The 
damages are excessive.

Matthew Wilson, Q. C., (with him Edwin Bell), for the 
plaintiff. Robertson v. Coulton, 9 P. R. 18, is referred to 
by Mr. Justice Osier, who decided it, in Erickson v. Brand, 
14 A. R. at p. 653. In Tooths v. Frederick, 14 P. R. at p. 
289, the Chancellor also refers to Robertson v. Coulton, and 
holds that if a debtor has no assets, his quitting the coun-

1
See Wharton’s Law Lexi-
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Judgment. hie debtor, unless he be forthwith apprehended, is about to 

Armour, O.J. quit Ontario, the inference is raised that he is about to do 
bo with intent to defraud his creditors generally or such 
creditor in particular.

And the reason that such inference is raised is that he

; with
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1 is removing his body, which is subject to the jurisdiction 
of the Courts of Ontario, and liable to be taken in execu
tion, beyond the jurisdiction of such Courts and beyond 
the reach of their process.

And this is plàinly shewn by the terms of the bail-bond 
required by the statute to be entered into by the party 
whose arrest is effected under. the provisions of the 
statute.

The inference so raised and the Wson for it were lost 
sight of in Toothe v. Frederick, 14 P. R. 287, where Robert
son v. Ooulton, 9 P. R. 16, is criticized, and where it is 
said : “ Take the case of a person indebted, without sub
stance, who contemplates removing from Ontario to bet
ter his condition ; it seems to be in the teeth of the statute 
to hold that such a one is leaving with intent to defraud 
creditors.”

The same reasoning would apply to a person indebted 
with substance, who contemplated removing from Ontario 
to better his condition, leaving his whole substance behind 
him; and so the statute would only be applicable to a 
person indebted with substance who contemplated remov
ing from Ontario, taking his substance with him, which 
is certainly not a construction which has ever been put 
upon the statute.

In Robertson v. Coulton, 9 P. R. 16, my brother Osier 
laid down the law as it has always obtained in this Pro
vince, with hie usual accuracy, where he says : " But the 
defendant admits that he was about to leave Ontario. He 
says that his intention was well known, and that he never 
attempted to conceal it, as he was going away with intent 

' to better his condition, being unable to pay his debts in 
Canada. Therefore, he says, he was not going away with 
intent to,defraud. I think the plaintiff has nothing to do
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Judgment, action against the party at whose instance the party dis- 
-Annour, C.J. charged has been held to bail, provided only that the 

original order of the Judge has been fairly obtained,”
The fact falsely suggested or suppressed must obviously 

be a material one for the Judge to consider in granting the 
order for arrest ; and I fail to find in the affidavit made 
by the defendant, and upon which the order for arrest was 
made, any false statement of any material fact/which, if 
truly stated, or any suppression of any material fact which, 
if stated, ought to have operated with the Judge to induce ' 

him to withhold his order for arrest.
The burden lay upon the plaintiff of shewing that the 

Judge was imposed upon ; and, in the absence of the 
Judge’s evidence, we couldonly hold that he was imposed 

upon, upon its being shewn that there was some false 
statement in the affidavit of a material fact which, if 
truly stated, or some suppression of a material fact which, 
if stated, would undoubtedly have prevented his granting 
the order for arrest.

It would never do for us to hold that he was imposed 
upon, upon a supposition that he took one meaning rather 
than another from some word used in the affidavit.

Nor could we hold that he was imposed upon by the 
defendant’s omitting to state in his'Rffidavit that the plain
tiff had told him before he went away in March, 1891, that 
he intended to go away, nor that he then told him that 
he had a thousand sheep which he was leaving behind him, 
which was untrue, nor that he had put his property in the 
Hands of Mr. Teetzel for the benefit of his creditors, which 
was also untrue, nor that he, the defendant, had learned 
that some of the plaintiff’s admirers had given him a dinner 
before he left in March, 1891, for these were all immaterial 
facts and should not have operated with the Judge to 
induce him to withhold his order for arrest,

Mr. Teetzel was not called to shew that he had not given 
the information to the defendant which the defendant 
alleged in his affidavit had been given to him by Mr. 
Teetzel.
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Judgment, any other person, departs from Ontario with intent to 
Armour, c.J. defraud his creditors, and at the time of his so departing 

is possessed to his own use and benefit, of any real or per
sonal property, credits, or effects thèrein not exempt by 
law from seizure, he shall be deemed an absconding debtor.

I think, therefore, that it is impossible for us to hold that 
the Judge was imposed upon by the defendant in his affi
davit by any false statement therein, by any mygestio 
falsi or mppressio veri, which induced the Judge to make 
the order for arrest, and that the action must be dismis
sed with costs.

I refer to Erickson v. Brand, 14 A. R. 614 ; Re Crispin, 
L. R. 8 Ch. 874 ; Fitch v. Waite, 5 Copn. 117 ',Scott v. Mit
chell, 8 P. R. 518 ; Damer v. Busby, 5 P. R. 366 ; Smith v. Mc
Kay, 10 U. 0. R. 412 and 613 ; Wunless v. Matheson, 15 
U. C. R. 278 ; Riddell v. Brown, 24 U. C. R. 90; Baker v. 
Jones, 19 0. P. 365.
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Falconbridoe; J. :—

After the fullest consideration, and having had the 
advantage of a perusal of my Lord’s judgment, I find 
myself unable to recede from the view of the case taken 
by my brother Street and myself in Scone v. Coffey, 15 
P. R. 112, although it is true we did not there say, in so 
many words, that the present plaintiff has a cause of 
action, but only removed the term impbsed by the learned 
local Judge that he should bring no action.

I cannot agree, therefore, that he had no cause of action, 
nor that his action ought to be dismissed.

But I think the damages awarded to the plaintiff were 
excessive and not warranted by the facts and circum
stances.

And I think that the learned trial Judge’s definition of 
the word “absconding” in his charge to the jury laid 
more stress on the secret departure than is warranted by 
the preponderance of authority, although he was not with
out authority, e. g., Abbott’s Law Dictionary, sub verb.
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B“*'“ we 1,01,1 agree that the verdict and judgment 
should be set aside, I agree with the decision of the Chief 
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jury from the judgment in fieer v. Stroud, 190. R. 10, divorced from its 
context, might have misled the jury, there should be a new trial.

Per Armour, 0. J., that what the Judge told the jury could not be held 
to be misdirection without reversing the decision In Beer v. Stroud ; 
and the objection to the charge was too vagué and indefinite.

This was an action brought by the plaintiff against the 
defendants to recover damages owing to their having 
diverted a watercourse running through his farm in the 
township of Cramahe, and was tried before Falconbridge, 
J., at Cobourg, on 25th and 26th October, 1893, with a 
jury. The defendants denied the existence of a water
course and pleaded not guilty by statute : R. S. C. ch. 66, 
sec. 83 ; also the Railway Act, 51 Vic. ch. 29, sec. 287 (D.) 
public Acts.

The evidence shewed that the plaintiff was the owner of 
and in occupation of a farm through which the alleged 
watercourse ran ; that about the year 1890 the defendants 
had altered their line of railway and built an embank
ment to the north of the plaintiff’s land, g|d that in so 
doing they had obstructed the flow of the water, which, 
the plaintiff claimed, had formerly run from thence through 
his land. The defendants insisted that there were no reg
ular or defined banks to the alleged watercourse, and that 
the water which ran through it was derived merely from 
melting snow and heavy falls of rain, and was therefore of 
so intermittent a character as not to constitute a water
course. •

Under an order made by Sir Thomas Galt, C. J., in 
Chambers, the jury were taken to view the locus in quo.

Being asked by the learned trial Judge to assess the 
damages for the six months next before the bringing of 
the action, and to assess also the whole damage to the 
plaintiff’s farm by the cutting off of the watercourse, they 
assessed the first mentioned damages at $12 and the second 
at $350. Thereupon the learned Judge ordered judgment 
to be entered for the plaintiff for $860 and costs.

During the Michaelmas Sittings, 1893, the defendants 
moved by way of appeal from this judgment, upon the 
ground that a nonsuit should have been entered, because

38 THE ONTARIO REPORTS. XXV.]
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the plaintiff, if entitled to compensation, should have pro- Statement 

ceeded under the arbitration clauses of the Railway Acts 
and not by action; and upon the ground that no water' 
course was proved and that if proved no divendon of it 
to the injury of the plaintiff was proved ; or to reduce 
the damages to *!2, °n the ground that the plaintiff was 
entitled to succeed only for the damages found for the six 
months preceding the bringing of the action ; or for a new

3»
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Argument, defendants are not liable for interrupting the flow of 
mere soakage. There must be a living stream, as distin
guished from water from the clouds, though there may not 

1 be a perennial flow. As to the six months’ limit, I refer 
' to McArthur v. Northern and Pacific Junction R. W. Co., 

15 O. R 733 ; 17 A. R. 86. As regards these defendants, 
the clause has never been repealed.

Clute, Q. C. (with him J. W. Gordon), for the plaintiff, 
referred to 51 Vic. (D.) ch. 29, sec. 90 (h) ; Re Shade and 
Galt and Guelph R. W. Co., 13 U. 0. R. 677 ; Roes v. Grand 
Trunk R, W. Co., 10 0. R 447 ; Scanlon v. London and 
Port Stanley R. W. Go., 23 Or. 559 ; Beer v. Stroud, 19 
0. R 10 ; Williams v. Richards, 23,0. R 651 ; Dudden 
v. Guardians of Glutton Union, 1 H. & N. 627 ; Cham
berlain v. Baltimore and Ohio R. W. Co., 29 Am. & Eng. R. 
R. Cas. 633.
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March 3,1894. Street, J.

By sub-sec. (h) of see 90 of the Bailway Act, 61 Vic. ch. 
29, (D.), the defendants have power to divert the course of 
any watercourse, subject to the provisions of the Act, but 
we are of opinion that in order to entitle themselves to 
insist upon the arbitration clauses of the Act, they must 
shew upon their registered plans their intention to do so. 
See sections 123,144,145,146, and 147 of the Act. See 
also Ware v. Regent's Canal Co., 3 DeG. & J. 212; Park- 
dale v. West, 12 App.\Cas. 602. No evidence was given at 
the trial of the filing of ,any such plan, and we think that 
the objection that compensation should have been sought 
under the Act, and not by way of action, cannot be sus
tained.

The learned Judge has ordered judgment to be entered 
for the whole injury to the value of the land caused by 
the diversion of the watercourse, treating the injury as a 
permanent one, and assessing the damages for aÙ time to 
come. The defendants object that such a judgment will 
be no bar to a future action, and that the damages can
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Judgment. 

Street, J.

[VOL.

and we are not at liberty to treat It ay other than perma
nent. 'The proper mode of estimating the damages is to 
treat it as permanent, and to consider the effect upon the 
value of the farm that the permanent abstraction of the 
water will have. This the jury have done, and I see no 
reason for reducing the amount

The case of McQillivray v. Great Western B. W. Go., 25 
Ü. C. R. 69, cited to us by the defendants' counsel, is 
plainly distinguishable, the damages being there given for 
the negligent construction of a culvert which the Court 
thought the defendants had agreed to make.

The objection to the charge is that the definition given 
by the learned trial Judge to the jury of a watercourse 

likely to mislead them. The learned Judge told them 
that a watercourse was “a stream of water ordinarily 
flowing in a certain direction through a well defined chan
nel with bed and banks ; that the law has always been 
considered in Ontario to be that a channel made by mere 
surface water and snow is not a watercourse, unless there 
is ordinarily and most frequently a moving body of water 
flowing to it then he read to them an extract from the 
judgment of the Chancellor in Beer v. Stroud, 19 O. R. 
10, telling them that that case seemed to carry the law 
further in favour of the plaintiff than any former judg
ment of our Courts. The extract he read was as follows : 
“ It is not essential that the supply of water should he 
continuous, and from a perennial living source, 
enough if the flow arises periodically from natural causes 
and reaches a plainly defined channel of a permanent char
acter. Thus a recognized ‘ course ’ is obtained, which1 is 
originated and ascertained and perpetuated by the action 
of the water itself.” He had already told the jury that 
“ the principles which are applicable to streams of running 
water do not extend to the flow of mere surface water 
spreading over the land.” The objection to the charge is 
evidently not correctly reported, but I think it may be 
gathered from the report to have been that the jury might 
understand from the charge that mere surface water com-
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____ It appears to me that the attention of the jury was not
Street, J, expressly called to the difference in effect between the

occasional flow of surface water and the steady flow from 1, 
a source ; the language quoted from the judgment in Beer 
v. Stroud is to be taken in connection with the facta of 
that case and with other language used in the same judg
ment and modifying the quotation. Taken without the 
context, it may have misled the jury here, and I am of 
opinion that there should oh this account be a new trial.
The costs of the last trial and of the motion to be taxed 
to the successful party.

Armour, C. J. :—

I agree with the judgment of my learned brother except 
in respect of the alleged misdirection of the learned Judge.

The learned Judge read to the jury the.law as laid down 
in Beer v. Stroud, 19 O. R. 10, from the report of that 
case, and I think, therefore, that we cannot hold what he 
thus told them to have been a misdirection without revers
ing the decision of the Court in that case, which it is not 
our province to do,- but that of an appellate Court.

Besides, I think that the objection, if such it can be 
called, as taken, was too vague and indefinite to form a 
ground for setting aside the verdict™V 

The motion should, in my opinion, be dismissed with 
costs, but no proceedings are to be taken to enforce the 
judgment, unless and until the plaintiff delivers to the de
fendant a release by himself and the mortgagees of his 
land of any further claim in respect of the cause of action 
herein sued for, and for damages in respect of such cause t 
of action, and if the parties differ as to the form of the 
release, it will be settled by the registrar of this Division.

B.B.B.
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Statement- extended along each side of the fill, and in this fill there 
was a culvert which .required renewing, and on the 4th 
April, 1892, a resolution was passed by the council of the 
township of Yarmouth that the reeve and Mr. Luton be a 
committee to rebuild this culvert.

The defendant Brower was the reeve and the defen
dant Luton was the first deputy reeve of the town
ship, and they superintended the work, and appeared to 
have been paid by the township for such superinten
dence. The defendant Luton bought tiles for the culvert 
and had them shipped to New Sarum, and employed the 
defendants the Tisdales to draw the tiles to the culvert. 
The defendant Dickenson was employed to work by the 
day at putting in the 'culvert, and he,happened to be at 
the same time the pathmaster for the beat in which the 
culvert was situated. The tiles were large, two and one- 
half feet long and forty inches outside, and thirty-one 
inches inside diameter, and some of them were placed on 
the north side of the fill at the end of the railing, and 
as the plaintiff was driving along the road to St Thomas 
her horse shied at these tiles and upset the conveyance 
and she was injured.

The defendants raised the objection that they were 
fulfilling a public duty, and the placing of the tiles on the 
side of the road was done by them in the performance 
of such public duty, and that they were, therefore, enti
tled to the protection of the Act R. S. 0. ch. 73, and were 
entitled to notice of action, and the learned Judge, being 
of this opinion, dismissed the action.

At the Easter Sittings, 1893, of the Divisional Court 
the plaintiff moved to set aside this judgment and for a 
new trial.
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Judgment, master of that particular beat in which the culvert was 
Arm^Tc.J. situated, he was not1 employed in doing the work

pathmaster, but was employed by Luton to do the work 
under Brower and him as a day labourer.

The learned Judge, however, held that the defendants 
Brower and Luton were entitled to the protection of the 
Act as persons fulfilling a public duty, and that the other 
defendants were working under them and were entitled to 

the like protection.
It is difficult to see how the defendants Brower and 

Luton could be said to be, in rebuilding this culvert, ful
filling a public duty arising out of the common law or 
imposed by any Act, either of the Imperial or Dominion 
Parliament or of the Legislature of this Province.

I do not see that the position of the defendants differed i 
in any respect from that of any other person or stranger 
to the council, that the council might have employed to 
see to the doing of this work, or from that of any con
tractor for the work, so far as entitling them to the protec-
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corporation of kiseping the road in repair, but it did not 
impose any such duty upon the individual members of the 

corporation.
The defendants Brower and Luton were not appointed 

by by-law, as they might have been, commissioners, super
intendents, or overseers over this road under section 479 of 
the Consolidated Municipal Act, 1892.

But section ,231 of the said Municipal Act having pro
vided that the council of every township and county may 
pass by-laws for paying the members of the council tor 
their attendance in council, or any member while attending 
on committee of the council, at a rate not exceeding three 
dollars per diem, and five cents per mile necessarily travel
led (to and from) for such attendance, this provision is 
made use of by towhebip and county councillors by get- 
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This was an action brought to enforce a mortgage of lands 
made by one Kenneth Cross to the plaintiffs on the 1st 
October, 1891.

The plaintiffs claimed possession of the mortgaged lands, 
payment of the mortgage money, and, in default of pay
ment, foreclosure.

It was alleged in the statement of claim that the defen
dant became the owner of the equity of redemption by a 
deed of conveyance to him from Cross, dated the 8th Jan
uary, 1892, subject to the plaintiffs’ mortgage and a prior 
one ; and that in and by the deed the defendant covenanted 
with Cross to pay the mortgages and indemnify and 
him harmless against them. It was also alleged that on 
the 31st October, 1892, Cross had assigned to the plain
tiffs all the benefit of the defendant’s covenant con
tained in the deed of 8th January, 1892 ; and by virtue 
of this covenant and assignment the plaintiffs claimed 
payment of the mortgage money from the defendant.

By his statement of defence the defendant denied the, 
allegations of the statement of claim, and, amongst other 
things, alleged :

(16). That Kenneth Cross was not at the time of the 
alleged assignment possessed of any right, claim, or de-

statement.
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^ j Egalement or any interest thereon as mentioned, and from all costs, 
damages, or expenses arising thereon or any way incidental 
thereto.

Indenture, made the 30th September, 1892, in pursuance 
of R.S.O. oh. 124, being an Act respecting Assignments and 
Preferences byjlnsolvent Persons,between Douglas Scott, of 
the city of Toronto, and Kenneth Cross, of the same place, 
trading under the name of Scott & Cross, contractors, the 
debtors of the first part, William Alexander Campbell and 
George Hemy May, of the city of Toronto, accountants, 
the assignees, of the second part, and the several firms, 
persons, and corporations who were creditors of the said 
debtor, thereinafter cajled the creditors, of the third part, 
by which, after setting out the inability of Scott & Cross to 
pay their debts in full, the debtors assigned to Campbell & 
May " all their personal property which may be seized and 
sold under execution, and all their real estate, credits, and 
effects,” upon trust to sell and convert into money, and out 
of the proceeds to pay the liabilities of the debtors ratably, 
and without preference or priority ; which said indenture 

executed by the said debtors and by the assignees, 
but was not executed by any party of the third part.

Indenture made the 31st October, 1892, between the 
said Kenneth Cross, of the first part, and the plaintiffs, of 
the second part, whereby, for the consideration therein 
mentioned, the said Kenneth Cross granted and assigned 
to the plaintiffs the covenant contained in the said inden
ture of the 8th January, 1892, made by the defendant, and 
all benefit, right of action, and advantage which he then 
had or might thereafter have against the defendant, or any 
other person or persons whomsoever, by virtue of the said 
covenant.

It appeared that the defendant had made one pay
ment of interest upon the mortgage of Janet McCraney, 
and one payment of interest on the mortgage to the plain
tiffs, sometime in the spring of 1892.

It was also shewn that Douglas Scott and Kenneth 
Cross were in partnership under the
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Argument, words “ all their” were, held to include individual property.
See also Burrill on Assignments, 5th ed., pp. 480, 481 ; Von 
Wettberg v. Carson, 44 Conn. 287 ; Williams v. Hadley, 21 
Kans. 350 ; Butler v. Butler, 54 L. J. Ch. 197 ; Jones v. 
Skinner, 5 L. J. N. S. Ch. at p. 90 ; Stroud’s Judicial Dic
tionary, sub verb. " property Soyer v. Dufav/r, 17 L. J- 
Q. B. 50. There is no privity between the plaintiff and 
the defendant : Frontenae L. & I. Co. v. Hysop, 21 O. R. 
577, and cases there cited. Under the wording of the cov
enant in this case,(it would not by itself give any cause of 
action. You have to look at the deed in which it is con
tained, to see what it means.

N. F. Davidson, for the plaintiffs. In the deed of assign
ment the words used are “ all their” property, etc. The 
words “ and of each of them” should have been added if the 
intention was that individual property should pass. Even 
if the assignment includes individual property, this partic
ular right would not pass, the mortgage not being at the 
time in arrear. It is not a chose in action which would 
go to benefit creditors. But at any rate only partnership 
property passed : McKitrick v. Haley, 46 U. C. R. 246 ; 
Nettes v. Maltby, 5 0. R. 263. No creditor executes the 
deed of assignment, and so it is void : Cooper v. Dixon, 10 
A. R. 50.

[Certain other points were argued by counsel, but as the 
judgment does not deal with them, they are not set out 
here.]

March 3, 1894. The judgment of the Court was de
livered by

Amour, C. J. :—

The assignment from Scott and Cross to Campbell and 
May, being of “ all their personal property which may he 
seized and sold under .execution, and all their real estate, 
credits, and effects,” by force of the statute R. S. 0. ch. 124, 
sec. 4, vested in Campbell and May all the real and per
sonal estate, rights, property, credits, and effects, whether 
vested or contingent, belonging at the time of the assign-
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Tennant & Company v. Gallow.
ap
of
GaFraudulent Preference—Voluntary Trawfcr-Sutmyunt Sale to Innocent 

Purchaser—Following Proceede Thereof. the
sailm*

Held, that the plaintiffs had no right of action against the fraudulent
grantee to recover any part of the purchase money.
184r dUtÆSdM 6' R' m’ M*d Cor™k T' Olark,

This was an action brought by Tennant & Company, 
suing on behalf of themselves and all other creditors of 
the defendant Anderson, against Edward Gallow and 
Adam Anderson, in which the plaintiffs set up in the 
statement of claim that they were lumber merchants, the 
defendant Gallow a money broker, and the d«f<m«W. 
Anderson a builder, all residing in Toronto: that on April 
27th, 1893, the defendant Anderson was in insolvent cir
cumstances, his only estate consisting of an equity of 
redemption in a certain buildini lot in Toronto : that on 
April 19th, 1893, the plaintiffs issued a writ against Ander
son to recover the balance due on certain promissory notes, 
which writ was served upon him on the same day, and 
judgment recovered, and writs of fieri facias against goods 
and lands issued thereon on May 6th, 1893 : that on April 
27th, 1893, Anderson in collusion with Gallow in order 
to defeat, hinder, and delay the plaintiffs from wearing 
their claim, transferred the said lots to Gallow, who took 
the said transfer with fall knowledge of Anderson's insol
vent circumstances and of the plaintiffs' writ of summon. 
having been served upon him : that on May 19th, 1893, 
Gallow transferred the land to one Esther Carter for
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Ihe remaining facte of the caee, as 
evidence, are set out in the judgment.

Statement

I

established by th< 1

ToiMonFeZa‘11hat18hq:
without a jury. ^ th' I894, before Meredith,

W.R. RiddeU, for the plaintiffs.
G G>for the defendant Gallow.

March 13th, 1894. , Meredith, J. :_
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Judgment. 0£ the lands—the only iheans of satisfying it and any 
other claims against it, owing to the mortgagor’s insol
vent circumstances.

No new consideration was given for the making of the 
impeached conveyance, which was in effect the transfer of 
the grantor’s equity of redemption ; it was a voluntary 
conveyance, and was made by and between the parties 
with the intention and for the purpose—ejther expressly 
stated or
plaintiffs in the recovery of the debt, in respect of which 
the action was then pending, out of the property conveyed, 
and to prefer other creditors, as well as to enable the gran
tee to sell the lands and satisfy all his just claims, against 
it and the grantor, out of the proceeds ; and the grantee 

to account to the grantor for the proceeds of the sale, 
and to pay to him, or his order, the surplus if any.

The lands were subsequently, on the 19th day of May, 
sold to a bond Me purchaser for value without notice of 
any of the facts upon which the conveyance in question is 

impeached. The sale was a better one than the par
ties expected, and there was a larger surplus, after payment 
of all charges and encumbrances against the lands, than 
had been looked for. This surplus was in part paid out by 
the grantee, upon the directions in writing of the grantor, 
to certain of the latter’s simple creditors, including the 
grantee, and in satisfaction of a
the grantee’s services in this sale, and another commission 
of $125, which, on the 14th day of March, the grantor had 
agreed to pay the grantee for other services in connection 
with the same property, and which was to be paid when 
some other lands in the grantor’s name should be disposed of, 
an event which has not yet happened ; and the balance of 
this surplus—$314—waspaidoverbythegrantee tothegran- 
tor; the last of all these payments was made, and the 
accounts between the parties stated and settled and a gen
eral release given by each to the other, on the 26th day of 
May ; the expressed consideration for the release by the 
grantor of the grantee being the sum of $314, the balance 
of the surplus proceeds of the sale.
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The wnt in this action was issued 
* July following.

59
on the 13th day of Judgment.
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Judgment, the sale or any part of theiù; nor could they have prevented 
the debtor from so disposing of the property and so apply
ing the proceeds : AbeU v. Morrison, 23 Gr. 109 ; Hepbvm 
v. Patton, 26 Gr. 597, and Campbell v. Campbell, 29 Gr. 

252.
This case is not brought within the authority of the 

Masurlt case, and, therefore, the plaintiffs cannot recover 
because of the binding authority of that case only.

Then it was contended that it is brought within the 
authority of Cornish v. Clark, L. R. 14 Eq. 184, referred 
to with approval in the Mamret case ; that that case 
shews that the proceeds of a bond fide sale may be fol
lowed and reached by creditors.

But that was not a case of following the proceeds of such 
sale; it was the case of a father in effect settling all 

his property upon his children in fraud of creditors. Part 
of it consisted of money which was given equally to his 
daughters ; part of it thrashing machines, one of which 

given to each of his sons ; and the rest a mortgage 
which was given to a trustee to be divided between his 
daughters and the children of a deceased daughter. As 
between the beneficiaries, the judgment provided for pay
ment of funeral and administration expenses of the father— 
who had meanwhile died—and of his debts, and the plain
tiffs' costs, by* the beneficiaries, ratably in proportion to 
the amount and value received and to*be received ; but 
this was only as between them, and it does not appear that 
any of them objected to such a provision ; the plaintiffs’ 
rights were expressly left unprejudiced by this provision. 
But the money received by the, daughters was directed to 

be paid into Court.
There was nothing new ill a decree reaching moneys so 
ttledorpaid in fraud of creditors; as long ago as the 

of Partridge v. Oopp, Amb. 596, it was expressly held that 
they could be. But that is not the question involved here 
or in Mamret v. Stewart,Davis v.Wickson, and cases of 
that class. If it were in any of them it would be surely 
in all ; and the money might, one would think, be reached
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:—as against Judgment.
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I Judgment, remedy which the statute of Elizabeth prescribes, namely,
\ MerêdïtK J. that all parties to fraudulent conveyances aliening or 

assigning thereunder shall forfeit a year’s value of the 
lands, and the while value of the goods, whereof half shall 
goto the Crown >and half to the party aggrieved, to be 
reqovered by action of deU as mentioned in section 2 
of the Act”: Davia v. Wiclson, 1 0. R., at pp. 374-6: 
is quite intelligible and clearly defined and in accord 
the principle upon which such cases as Hepburn v. Patton, 

decided, and With the long prevailing view here of 
the effect of the Statute of Elizabeth and the provincial 

Acts against unjust/preferences.
So too the principle upon whidh the Courts in the United 

States of America act-r-the other extreme. There the 
debtor is considered, in (a sense, but a trustee of his pro
perty for his creditors^ and his transferee in fraud of 
creditors is likewise so treated and held liable to account 

one may not say with 
cases—than an ordinary trustee

xxv.]
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But I am yet unable to perceive any middle ground, any 
exception out pf the first mentioned principle to which the 
other principle can in effect be appM. If such a trans
feree is not accountable as a trustee, hbw can he be made 
to account ? And if be be liable as for a debt due from him 
to the debtor, why are not garnishee proceedings the pro
per remedy ? See Blair v. Smith, 15 N. E. R. 817.

In Harvey v. M’NaugJUon, 10 A. R. 616, Osler, J. A., in 
delivering the judgment of the Court of Appeal, said of such 
a claim as that made in this case, that "the plaintiffs would 
have had a difficult task to maintain an aftion which has at 
least the merit of novelty as regards the constitution of 
the suit and the nature of the relief sought.

The entire absence of any English or Canadian cases, or 
anything in the books, supporting the plaintiffs’ claim, to 
be entitled to follow the proceeds of the sale, is almos^ 
conclusive against him. There could not but have been many 
such cases if there were any such right The cases in the
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Tms was ait action brought by the plaintiff, Mary Ki 
Johnson, as administratrix of her husband, Jeremiah 
Johnson, deceased, against the defendants, to recover dam
ages for his death, which she alleged was caused by negli
gence on their part. The deceased was driving along 
a sheet in Hamilton on 18th February, 1898, and wai 
killed at a crossing of the defendants by one of their traîna 
the defendants denied that the accident was caused by any 
négligence on their part ; they also set up at tlie trial a 
release under seal executed by the plaintiff of the oause 
of action, after the action was at issue. The plaintiff 
replied that the release eras obtained by lnisrepresen- 
tetion.

Tlie action was tried before àmtoür, C. J., at the Assises 
at Hamilton, on 8th September, 1893. The issues raised
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J«U*mm». November 6, 1803. AnMOirn^. J. 

Armour, C/1)

to I
(liai

1 do not think that the «lease veiled upon by the defen
dants ought to be allowed to stand In the way of the 

plaintiff’s recovery.
The plaintiff was a coloured woman, and, although liter

ate In the sense of being able to read and write, was 
Ignorant and illiterate and of a low order of Intelligence.

The release was obtained behind the back of the solici
tor for the plaintiff, and the action was one in the settle
ment of which such a person as the plaintiff ought to have 
had for her protection the hdvioe and assistance of her
solicitor. j. !

In such a case the circumstances under Veitch a release
ed to see that

ing
U

turn
been
atloi
paid,

Lo
rosen 
bavin 
suoli 
that t 
fore, I 
with Ihas been so obtained must be closely exa 

no unfair advantage has been taken of (the person from 
whom it has been obtained, and it has been held that "no , 
release obtained froftthe plaintiff after an action has been 
commenced and_ counsel employed, in the absence of the 
plaintiff’s counsel; and without his consent or knowledge, 
should bind the party unless the utmost good faith Is shewn 
on the part of the defendant in obtaining the same ’ : I 
Jlueeùin v. The Miltvaukee, tels Shore, and li esfern R. IF. I 
Oo.,56 Wis. 826,885. I

Stroud was, I find, in obtaining the release, acting solely 1
in the interest of the defendants and on their behalf, and j
was representing to the plaintiff, id obtaining the release, I 
that he had been a friend of her husband and was acting, I 
as her friend in procuring the settlement of the case for I

i r
The: Michac 

askedf 
and dir 
upon tl
findings 
that the 
the evil 
dance re 
entered I 
or for a i 
release si 
been the

;

.

,her. /
And the arguments, representations, and persuasions 

which shasWears he made use of to induce her to agree to 
tiie settlement, and which I find he did make use of, were 
thus more effective in inducing her to agree to the settle
ment, than they would have been had he not represented 
that devras acting as her friend in procuring the settle- 

amt for her.
It was also, as I find, represented to her and she was led
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Stbeet, J. :— I
I am of opinion that upon the findings of the jury, not

withstanding the indefinite answer to the fourth question, 
the plaintiff was entitled to havèïjudgment entered in her 
favour. Negligence has been found on the part of th 
f endants, and the fact has also been found that the deceased 
had no warning of the approach of the train, and did not 

it in time to avoid it. Upon these findings the plain
tiff is entitled to a verdict, unless the deceased was guilty 
of contributory negligence, and the jury have been unable 

to find that he was. '
As to the foundation in the evidence for the findings « 

themselves, I donot see how we can say that it is insuffi
cient trfsupport them. There was the usual, contradictory 
evidence on the question of the ringing of the engine bell, ' 
and the jury, as usual, decided against the railway company.
The evidence of the train hands to the effect that the 
deceased drove intjp the train and was not run into by it, 
was met by the fact that the body was found in the cattle 
guard, where it could hardly have been found had he not. 
been struck by the engine. The answer to the third ques
tion is almost self-evidenf| and is supplemented by the 
answer to the fifth question, that proper care would not.

V have enabled him to see the train before the collision. The 
last of these answers is the one most open to the attack 
made by the defendants. We cannot, however, say that 
the trial Judge could reasonably have withdrawn the case 
from the jury upon the point raised by this question, 
can we say that there was not evidence upon which the

de-

see

nor

i

March 3, 1894. The judgment of the Court was de

livered by

[vou

Stuart Livingston, lor the plaintiff, cited McAlpime v. 
Carling, 8 P. R. 171; Bussian v.' Milwaukee, etc., R. W. 
Co., 56 Wis. 325 ; Wallace v. Smal{, Moo. & M. 446 ; 
Nicholson v. Smith, 3 Stark. 128.
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JmigwMik form of the application to the Court In v, Wood-
ward seems to indicate that such was the case there, or it 
may have been that the plaintiff had allowed the time for 
taking the next proceeding in the pending action to elapse, 
and the Court must have tried the validity of the release 
in order to dispose of the question of allowing him to pro
ceed. I can see no reason under our 
requiring a new action to be brought to try a question 
which the rules of pleading allow of our trying in the 
pending action, and I, therefore, hold that this Issue might 
properly be tried as It here was. j

I think that the motion should be dismissed with costs,
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.IQUEMNW BENCH DIVISION.)

Fowku, V. Ohown,

Palmtfor Invention ft, S. y, of PH»f Mmu-

Sv “ - -aSSC-Ss
This wi

id with costs,
an action tried before Faloonbbidm, J„ without

vpntion rolled "Improvements in Milk Coolers and 
f°.m,t0or’ ^ le‘ter« Patent of the Dominion of Canada, 
dated 3rd March, 18DÎ; alleged an infringement by the 
defendant ; and claimed an injunction and damages.

The defendant denied the plaintiffs statements ; asserted 
MthieBnnd the paintlff were in partnership from 
th^ll d 0 29th January'1891 i tha‘ during that time

SWttsstaûSriï ft :5w.ïsrjaKas
ufacturmg the articles which were the subject of the patent 
entL °fhe d;“olu‘ioni “d that the defendant sofefhfa

or unknown, but was in common ueein Canada at the time* 
of the granting of the alleged patent ; that it was in such 
“T u“ “ ®anadft for more than one year before the 

granting of the patent ; that more than one year before the
/ *
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Then the plaintiff attended a fair at Napanee on 1st 
Street, J. October, 1891, on behalf of the firm, and while there on 

behalf of the firm sold to M. S. Madden, Napanee, one 40 e 
gallon can for $6.60, and one aerator for $1.26, the aerator 
so sold being precisely the same article as that for which 
the plaintiff afterwards obtained his patent Upon the 
plaintiff’s return from Napanee he made the charge to Mr. 
Madden in the books of the firm. The plaintiff than pro
posed to the defendant that they should obtain a patent for 
the aerator, but the defendant refused, upon the ground, 
he says, that it was unneccessary to do so, as they already 
controlled the patent for the milk can, of which the coyer 
formed a part of the alleged invention. On 3rd October 
thé firm sold a third milk can and aerator to one John 
Lucas. The firm then proceeded to manufacture and sell 
the aerators to a number of persons with the plaintiffs

74 THE ONTARIO REPORTS.
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Judgment.

knowledge and consent, and to manufacture them in con
siderable quantities.! The dissolution took place on 26th 
January, 1892. At that time 21 of the aerators had 
been sold, and 106 remained in stock for sale, and ma
terial had been ordered for the manufacture of some 400 
more. The plaintiff had sent in his application for a 
patent, dated 8th October, 1891 ; this had been withdrawn, 
and a second application had been sent in on 17th Novem
ber, 1891. Thèxdrawings upon 
found to be incorrect, and new drawings were made hnd 
sent in with a new application on 29th January, 1892./ It 
was upon this last application that the patent was issued 
in March, 1892. The agreement for the dissolution of 
partnership is dated 25th January, 1892; it provides, 
amongst other things that the defendant agrees to pur
chase all the share and interest of the plaintiff in the mer
cantile business of Chown, Fowell, & Co, now carried on by 
the said parties in partnership, for $8,600, and that a bill of 
sale should be executed by the plaintiff to the defendant, to 
carry the transfer into effect, and that the plaintiff should 
not enter into or carry on the stove or tin business at 
Belleville so long as the defendant is in such bueinea^/ A /

t.
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Mpwwit. 0t matter patented and puwhtaed, eonakrueted of acquired 
jg^rj. beforc the issue of the patent therefor, without being liable 

f trt the patentee or hi* legal representatives fov »o doing i hut
) the patent «bail not, a* regards other persons, bt held Invalid
■ by reason of sneh purchase, construction- or acquisition or

nee of the invention, by the person rfrst aforesaid or by 
those to whom he ha* sold the *ame, unie*» the same wa* 
purchased, constructed, acquired or u»ed, with the eoneent 
or allowanee of the Inventor thereof, for a longer period 
than One year before the applleation for a patent therefor- 
making the Invention one whleh had become publie and In 
publie use." ,

This «eetion 1* founded upon eectlon II of eh. It, II 
Vic. (Canada), whleh ie taken with very «light and ap
parently only verbal alteration* from «eetton 7 of the 
American Patent Act of 188», being chapter 88 of the 8rd 
Session of the 18th Congrcia, to foe found In the 5th vol- 
utneof the U. S. Statute» at lade, p. 88*.

Thhteection wai Interpreted wjforfti 
1 How?^.

n XXV.]
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t1 utg v, Ringdand, 
C V. S/foOt, a» putting the person having the 

prior use of the patented article upon the same footing a» 
if he had a apeelal license from the patentee to use hie 
Invention. The subject matter there in question was a 
process for smelting iron % altering the direction of the 
gates through which the molten metal was poured into 
tiie moulds. The prone* had been used by the defendants, 
with the consent of the inventor, for some months before 
the issue of the patent, and it was held that the statute 
authorised the continuance of the user by the détendants, 
notwithstanding the patent This decision has been com
mented on in Pierwn v. Ike Bogle Screw Ox, S Story 
Sep. 408, and In BriekiU. v. Mayor of New York, 18 
Blateh. 278, as well as by the American text writers : sea 
Walker on Patents, Snd ed., par. 189 : and it appears to 
have been considered by Judge Story as a ease whioh 
should be confined in its authority to 
within which the fscta of it bring it
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[The remainder of the judgment, dealing with the merits 
of the invention, is not reported, es it is not of importance 
except to the parties. The Court held that the plaintiff’s 
aerator was a mere aggregation, as distinguished from a 
patentable combination^ of old elements, and that the 
action could not be sustained.]
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/ [QUEEN’S BENCH DIVISION.)

GANGSTER ET AL. V. THE T. EATON Co. (LIMITED).

Negligence—Injury to Buyer in Shop—Invitation—Child of Tender Tear» 
—Accident—Active Interference—Contributory Negligence.

A woman went with hef child two and a-half years old to the défendante’ 
shop to buy nlnthing for both. While there a mirror fixed to the wall, 
and in front of which the child was, fell and injured him :—

Held, that it was a question for the jury whether the mirror fell without 
any active interference on the child’s part ; if so, that in itself was 
evidence of negligence ; but if not, the question for the jury would be 
whether the defendants were negligent in having the mirror so inse
curely placed that it could be overturned by a child ; and if that ques
tion were answered in the affirmative, the child, having come upon the 
defendants’ premises by their invitation and for their benefit, would 
not be debarred from recovering by reason of his having directly brought 
the injuiy upon himself.

Hughes v. Macfie, 2 H. AC. 744; Mangan v. Atherton, 4 H. A 0. 388;
and Bailey v. Neal, 6 Times L. R. 20, commented on and distinguished, 

Semble, that the doctrine ofc contributory negligence is not applicable to a 
child *of tender years.

Gardner v. Grace, 1 F. A F. 359, approved ot 
Semble, also, that if the mother was not taking reasonably proper care of 

the child at the time of the accident, hér negligence in this respect 
would not prevent the recovery by the child.

The plaintiff Arthur Sangster, an infant, by ^Frances 
Sangster, his mother and next friend, alleged that the 
defendants were an incorporated ^company carrying on 
business in the city of Toronto as general storekeepers, 
and held themselves out to do business as such with the 
public, and invited public patronage in the purchasing and 
sale of their goods. That the plaintiff Arthur Sangster
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Arthur Sangster, the plaintiff Frances Sangstorhad Zt put to much trouble, loss, and expense in tolabouH^
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*6 tn* nttf enni ttavintw. rvut»
h w^wmed 9m the evMeneè of à» pontiff, tiw mother 

of tiw ti\|nred ehild, who was about two Mitt ««half yeers 
old, that she, taking Mm with her, went Into tiw plae* of 
business of tiw defendants on the day mentioned for tiw 
purpose of purchasing-clothing for herself and the ehild, 
She wee ffttieg ne a edat In Rent of a swinging minet 
standing nn the fteer aheulRmr Kent from the well In tiw 
«Ht department, where thebe were else unether mirror 
"tending against the well about Three Wet hem her, 8lw 
hM been MM twenty minute* in the place end had kept 
the ehltd ehw hi hen She sew him leeklng In thehdrror 
sgeinst the well ehent e feet hem It end leughtng. Turn
ing he eeme towards hev end teking e step ev twe forward 
tiw mlnviv Ml en him. She did net see him toneh er 
Inteihw kith the mivvev in ewy wey.

TV tyal .fudge held thet ne negligence wes shewn end 
tiiM-dvre wes ee evidenee et It te go te the juvy, end 
dMmiesed the action with «este.
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z At the Michaelmas Sittings of the Divisional Court, 
ISM, the plaintiffs meved te set aside the judgment and 
for a new trial, upon the following grounds i (l) That the 
trial Judge owed in his decision ; (t) That the* judgment 
we* premature and net sustained by tacts and eentiary te 
kw, and the Judge improperly non-suited the plaintiffs i 
(8) That there was evidence to go te the jury.

The motion was argued before ' Armour, C. J., and 
FauxiNWMimHt, J., on the 7th December, 1888,

Podley, for the plaintiffs, referred to ffuasow v, ttTood> 
ît O. R. 66 ; Crmqford v. Upper, 16 A, R 4*0 ; flytsw v. 
8ew6atH,*C.n 
v. Mm, 1 <J. R i

Skapiey, C, for
*1 et mjl;

«89; »«*r. XorH-k 
BuroUt v, iJidimm, -SO L, J. Q. B. 101 ; Carroll v. AV*e- 

„ man, OAR «88; Srsgys v. Ohnr, 4 H. & C. 403 ; 
SaM v. Lowion amdSt fsfcrwu fleet* Co., SH. AC, 
886; Smith v. Croat JBoskr* R. f.(a,L.RlCf. 4.

; H v, ifuyie, it, 7*4 ; Lyook

hdanta, «ted Seven on Ne
wt v, dttertota, L R 1 Ex. 
R. r, Co., R. Rts, 71»;

11-

■ ■■ •
.



r
[vuh,

Iff, tiie mother 
l e-lwlf yem* 
a tiie plane ttf 
toned tee the 
eel the tihlld, 
inglng mirror 
le well In the 
wther mirror 
om hee, 8he 
oeil Hw'i kept 
le theMrror 
(Meg. Turn- 
i' two forward 
Him Umelv or

**»,] "“"■M» V, f, KAm m

judgment of the Court
« 1 | I

WM ilMumm.
A mum,

jat1* »• < ,

Akmoum, 0, d, •_
t

rt=^SE5F^2s« '«"leg mime,,to suitable for Lï ïdtt» ^ w'pl,N
th!«îi t of t,m defuiileutte, ' t,lere 'of '

""»« win. iM,udw fw-
f wvwite, 01. ,,01-Nu.h whose lm,m- ^ tC'est»,
dlMWinay be considered m iLXT,” that 
«l'on business wlileh ouniwM^tlT 8* ^ fer, but who go ">^tloe, expZ oHSd ZT,"irt,Uf'W' b“*
s«oh « visitor at |cne|l w„ ‘ 4“^ with respect to
that he, using reasonable mra «"'u8f 1 lew,
*%• I» entitled td Vpeot ÜLh’"* 'll" ow«
« l,l« iwt use .easonable oat # hu °00U|'ier "‘'all 
from unusual danger, ivldoh I™ ^ 40 P^ewout damage 
»«il that, where there Is evldanoo ° W,°U*llt 40 h«owI 
whether such roasonable care |m.' LeH f' **? q"6,,tlM1ïïsçîl: r,r- Lt:
LL1 GP' 874; L R j c p. 811

W by the

mTt it(T rhe 0hild" P»rt Ôîn„t y “tiVe lnterfer-
P"t, that would aflbr7eWdIVe i“terferenoe »n the child'» •
6»"== on the paitofthedfZ6 *g? *° th«J“«T «* nogli-
that it would so fall for itoen,do“ftJl'“ ^“ 80 P,a^ 
with there being negligence the *"* “ more oon»i»tent

11—VOL. XXV. O.B. nd their servants.

i \
sw

os shewn ami
she jury, ami

atonal Court, 
judgment and 
(1) That the 
she* judgment 
I eontmry to 
he plaintiffs ;

n, C.J., and
$.

Eson v, Woody 
M; Syme v. 
7*4; /.ynoh

I

leven on Ne- 
a L R. 1 Ex. 
B.6B. 718; 
troll v. Froe- 
l & a 4M; 
io.SH.6C 
,1CP. 4.



m
THE ONTARIO REPORTS. >01.

XXV.]

latter 
been c 
the cu

Judgment, if there was negligence, it was their negligence :j Scott v. 
Armour, C. J. London and St. Katherine Docks Co., 3 H. ,& 0. 596 ; 

Briggs v. Oliver, 4 H. & C. 403 ; Crisp v. Th ,62L
T. N. S. 810 ; 63 L, T. N. S. 576 ; Smith on Negligence, 
p. 246 and notes.

If it fell by reason of any active interference with it by 
the child, the question for the jury would be whether the 
child having been brought into proximity with the mirror 
by the invitation of the defendants, and the mirror being 
an object likely to attract the attention of a child and to 
cause it to indulge its childish instinct by meddling with ^ 
it, the defendants

\ The
be app 
1 F.&

It mi
further 
whethe: 
the chi]
my viev 
would n 
the reco' 
Cas. I; A 
Cosgrove 
3rd ed., p 

I n my 
the costs 
in the cai 
any event

guilty of negligence in having the 
mirror so insecurely placed that it cohid be overturned by 
a child of such tender years.

If such a question was answered in the 
not think the child would be debarred from recovering by 
reason of its having by its active interference with the 
mirror brought the injury upon itself : Lynch v. Nurdin, 
1 Q. B. 29 ; Jewson v. Gatti, 2 Times L. R 381 and 441 ; 
Birge v. Gardner, 19 Conn. 566 ; Keffe v. Milwaukee 
and St. Paul R. W. Co., 21 Minn. 207 ; Schmidt v. Kansas 
Distilling Co., 90 Mo. 284 ; Lay v. Midland R. W Co., 
34 L. T. N. S. 30.

The cases of Hughes v, Macfie, 2 H. & 0. 744 ; Mangan 
v. Atterton, 4 H. & 0. 388 ; and Bailey v. Neal, 5 Times L. 
R 20, are quite distinguishable from the case in judgment, 
for in them there was no invitation, and the last 
decided on the ground that the defendant was guilty of 
no negligence. *

The two foruher cases were commented on in Clark v. 
Chambers, 8 Q. B. D, 327, and are said by some text 
writers to be of doubtful authority :
Torts, 3rd ed., p. 419, note h ; Beven on Negli
gence, p. 146 ; Shearman & Redfield on Negligence, 
sec. 73 ; where it is said : " It was held in some English 
cases, that if a child’s own act directly brings the injury 
upon him, while the negligence of the defendant is only 
such as exposes the child to the possibility of iqjury, the

were
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%t one was

Pollock on

‘I

\



[VOL.
XXV.]

SANOSTER V. T. EATON CO.
Scqtt v. ' 
O. 696 ; 

as, 62 L 
gligènce,

88 L* "latter cannot 
been ccondemned "* y®36 d6cisio“s have J-dgmmt.
the current of American case's." ^ °Pporod ‘o^,.

he applicable to a child If k^der not *°

1 F. & F. 359. r years : Gardner v. Groce,

further dffloaUyfto submit^he th° P?Sentcaae- to avoid 

whether the mother was taking que9t'on to the jury, 
the child at the time the accLnt80,U*Wy PTOper tore °f 
my view the nevliffenol cf^ °Trred- although in 
would not, under the circumatanceTofTh'™ reSpect
the recovery by the child: Mills v > & prevent 
Cas. 1 ; Martin v. «W, 1* Ct ofSess G^lT3’ ■* App'

10 Am- w
the costs of toe°Mttri!undhJethniUSt ^ trU1* »nd 
in the cause on the Sh (Lit ^ W,'U «oats 
any event of the suit ® * 808,6 *° ““plaintiffs in

ith it by 
ither the 
e mirror 
ror being 
1 and to 
ing with 
ving the 
imed by

\

ive, I do 
ering by 
vith the 
Nurdin, 
md 441 ; 
dwaukee 
Kansas 

. W. Co.,

i

ÏU

Mangan 
Firnes L. 
idgment, 
one was 
guilty of

Ûark v. 
me text 
lock on 

Negli- 
gligence, 
English 

le injury 
; is only 
ury, the

I
!feÀ



Y
F

[vol.THE ONTARIO REPORTS.S* XXV.]

Tie
Court, 
,It a; 

1892, . 
the goi 
nexedi 
tramwi 
and wo 
land D 
water ” 
slabs wj 
the said 
in lieu < 
wood, hi 

On tt 
writing 
thousand 
cm that 
at the pri 
on the 1 
piled cloe 
Fifty per 
that he m 
measurem 
day of A] 
and then s 
and it was 
loading of 
he was to 1 
and as the) 

There wa 
defendant f

[QUEEN’S BENCH DIVISION.]

Rogers et al. v. Dbvitt.

SaU of Goods—Contract— Payment of Price—Property—Possession— 
Trespass— Trover—Amendment—Account.

\

The defendant agreed to^et out wood forthe morfcgagoni o^the plaintiffs,
wood brougSfon the premises, and to place it upon the premises at a 
specified price, and the mortgagors agreed to pay part of the price as 
the wood was gpt out, and the balance in cash upon and according to 
a measurement to be made by them. Subsequent t6 the date of the 
mortgage, wood was got out, placed on the premises, and measured in 
the presence of all parties, and the quantity agreed upon, and marked 
with plaintiffs’ mark :—

\ Held, that the property in the wood became at once vested in the mort- 
• gagors, and through them in the plaintiffs ; but stick ,vesting did not 

\ transfer the right of possession without payment of the price ; and, there- 
\ fore, the plaintiffs could not maintain trespass or trover for wood taken *- 

away by the defendant after appropriation and before payment of the 
\ full price ; but were entitled, upon amendment of the/pleadings, to a 
\ declaration of their right to the property, and to possession upon pay

ent of the amount due, and to an account of the Wod not received by

XA

i

The plaintiffs by their statement oy claim alleged that 
in the month of May, 1893, they were mortgagees in pos
session of a large quantity oMSard wood piled along 

ike tramway and Medonte tramway of the Grand 
Trunk Railway, in the county of Simcoe, under a mort- 

iade and executed in their favour by A. & R. 
À who were the owners of the wood. That in the

Statement.

Orr

sage 
Flemi
months of June and July in that year the defendant 
wrongfully seized and took possession of 455 cords of 
the said Wood, and wrongfully converted the same to 
his own ùse.
from the defendant the sum of $

And the plaintiffs claimed to recover 
; the value of the

wood, and their costs of suit
The defendant denied the» plaintiffs’ allegations, and 

alleged that ifAin fact, the plaintiffs held a chattel mortgage 
on any wood since sold by the defendant, the said mortgage 
was not made
defendant, and that the wood belonged to the defendant 
and not to A. & R. Fleming.

Issue.
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Ntowiwi tho agent of A. & R. Fleming, am] the defendant wont to
the Medonto tramway, and the wood there was moaaumd— 

/ and found to bo 798 cords, and was then marked with the 
letter R, the plaintiffs' mark ; they then went to the Orr 
Lake tramway, and the wood there was measured and 
found to he 875 conls, and was also marked with the 
letter R, the plaintiffo' mark.

On that occasion the agent of A. & R. Fleming and the 
defendant agreed that they should call the wood at the 
Medonte tramway 800 cords, and tho wood at the Orr 
Lake tramway 870 cords.

On the following day, the 15th day of April, 1898, the 
, defendant wrote the following letter to A. & R. Fleming :

" We have measured up on the Midland yesterday 8(Xk 
cords, and 870 at Orr Lake, 1170 cords of hard wood iiyfll.
I had about 800 cords of soft wood and 60 of hard wood 
at Orr Lake, hut had not time to go and measure it ; it was 
dark ; and I will have 700 cords of hard wood swampt out 
in another two weeks; so you see how bad I need 
money ; so please remit the balance as soon as possible ; 
if you can't send it all at once, send me a cheque for 8800,, 
that I will get it by Tuesday, and I can do ten days for the 
balance, and I will leave it to yourself about the price. I 
have been offered 82.80 for all my hard wood that I have to 
track on both roeids, or 82.45 loaded by the Toronto Wood 
Company ; so I think you can give me 82.30 loaded, and 
that is giving you the best of it ; but perhaps you will do 
better, so I will leave it to you, hoping I will get your 
cheque on Tuesday, and oblige.”

A. & R. Fleming assigned on the 9th May, 1898, and 
on the 7th or 8th May, just before the assignment, the 
following instrument ante-dated the 22nd day of April, 
1898, was drawn up and signed by them and given to the 
defendant:

“ Received from T. Devitt, to the amount of twenty- 
three hundred and ninety-five dollars in whod, and a 

\ of seventy-five dollars on old account; this
leaves a balance dne T. Devitt of ten hundred and ten

dollai
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Shepley, Q. C., for the plaintiffs. The trial Judge, I 
submit, was wrong in holding that the property did not 
pass. The property passed, even though the defendant 
had a lien on the wood for the price. The plaintiffs are 
at least entitled to the surplus after satisfying the lien, 
a«4 jio a reference to ascertain the amount due, and to 
their èosts. I refer to Blackburn on Sales, 2nd ed., pp. 
128, 141,142 ; Sweeting v. Turner,fL, R 7 Q. B. 310 ; 
Simmons v. Swift, 5 B. & 0. 8jj7; Cooper v. Willomatt,
1 C. B. 672 ; Wibmshurst v. fiovfyer\5 Bing. N. C. 541 ;
2 Mf&G. 792 ; 7 M. & G. 882 
595 ; Godts v,
Ottoman Bank, fa Ex. Bt 164; Skepfkrfi, v. Harrison, L. R 
4 Q. B. J 96 ; L.j R. 5 H. L. 116 ; Mersey Co, v. Naylor, 9 
Q. B. D. 648 ; 9 App. Cast 434 ; Kelsey v. Refers, 32 C. P. 
624 ; Corby v. WilliamA 7 S. C. R 470 ; Smith v. 
Hamilton, 29 U. C. R 3Q4 ; Bank of Montreal v. Mc- 
Whirter, 17 C. P. 506.

J. T. Sproul, for the defendant. The property in 
the wood did not pass to A. & R Fleming nor to the 
plaintiffs, though what was done may have put them 
in possession of the wood. I refer to Benjamin on Sales, 
4th Eng. ed., pp. 282-304, 679. The plaintiffs have no 
locus standi at all.

THE ONTARII ■ORTS.

Argument,

:

(

,eÿ\y. Cotesworth, 7 Ex. 
e, 17 C. B. '22§\Mi,rabita v. Imperial

|I I-

:

1
March 3, 1894. The judgment of the Court 

delivered by

Armour, C. J. :—

I think it quite clear upon the evidence that the 
measuring and marking of the wood and what took place 
thereat, and the letter of the defendant written the next 
day, shewed an appropriation, by the assent of both the 
defendant and of A. & R Fleming, of the wood so 
measured and marked to the contracts ; and that the 

e property in the wood so measured and marked thereupon 
became vested in A. & ft. Fleming, and, through them, in 
the plaintiffs by virtue of their chattel mortgage.
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In tho «W of- 1t‘i'#w4mW v. Rtwowo, 7 M. *0. HUH, 
ivtUiw.l to on tin' mgiimonl, tlio |inn|itirhy mul tlm 
possession I Mill liotll tuvmvil to till' I'ltyvv. Mill Unit W1S0 

in thovvfoiv iltstlttgnlslielile from till*.
Tlio plelntlflV eve therefore not ontltloil to luonver Iii 

till* notion ; lint, tlio tket* mv «II liofoiv n* mul would 
weriewt tlio gienting of ivllof to tlio |il«lutlfl* Upon mi 
«nioiulniont ol tlioiv pleading*, «ml wo prowed to tiv«t tlio 
o**o *» if tlio «nioiulniont 1i*il linen made, mul gmnt « 
dooive deelmtiig that on tlio l*tli April, I Sim, tlio plain
tiff lieeanie entitled to tlio pi\i|ierty In tlio woo.I «0 
measured «ml marked mul to tlio p.v**e«*lon tlioivof upon 
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against one James Mallough, He produced the note, which 
was dated 80th January, 1891, and purported to bo made 
by James Mallough, payable six months after date, to 

JThomas Anderson or bearer, for the sum of ninety dollars 
with interest at eight per oentum per annum, and purport
ing to be indorsed by Thomas Anderson ; and the defen
dant, believing him to bo George Anderson, the son of 
the Thomas Anderson with whom he was acquainted, gave 
him ninety-one dollars for tho note.

Some time afterwards.the defendant wont to see, 
Anderson, the sou of the Thomas Anderson with-4r 
was acquainted, tod found that he was not the mai 
sold him the note ; he then went1 to see Jai 
and found that the note was a forgery.

He next met the plaintif! in company with James 
Mallough, and, according to James Mallough’s evidence, he 
said, in animer to James Mallough, who asked him if that 
was the manT'that if he was George Anderson he was the 
man. It was then arranged that the plaintiff and James 
Mallough should go the next day to the defendant’s house 
in order that the plaintiff might be seen by a girl named 
Robertson, who was present, the defendant said, when he 
cashed the note, and who, the defendant said, would know 
the man.

They accordingly went the next day to the defendant’s 
house and saw the girl Robertson, who at first said that 
the plaintiff was the man, but afterwards, being pressed 
by Mallough and told of the serious nature of the charge, 
said that she thought that the plaintiff’s voice was differ
ent, and that he was a taller and a thinner faced man than 

•tiie man that got the money.
After this, according to the defendant’s evidence, he and 

tbegiri Robertson went one day to Dungannon, and being 
■fifastore there, they saw the plaintiff on the street, and 
the girl Robertson then said that the plaintiff was the man.

The defendant swore that at and from the time he saw 
the plaintiff in company with James Mallough and thence
forth he always believed him to be the man that sold him 
the note.

XXV,

Statement. Afl
plnini
befon
whict 

! " Tj

the to 
and P 
in the 
ninety 
justice 
who Nfl 

I last of 
Dungn: 
note f< 
made 
Anders.

Upon 
said jue 
the inf. 
stable, 
brought 
thoreaft. 
tiff to th 
warrant 
George A 
Malloug] 
of Huron 
of West 
the said ( 
a note, at 

Upon 
gaol he w. 
and, electi 
the said n

rgo
mm he

•ho
Mi tgh,/

and was
was not tl 

The Ati 
production

s

w
m

 - -
 « m

 ■ ■
 - 

■ 
i



~ï

[VOL.

;he note, which 
ill to bo made 
after date, to 
ninety dollars 
i, and purport- 
itid the defon- 
>n, the son of 
quainted, gave

xxv'^ ANnnnsoN v. wilsok,

ssaaSStFî-^rain ‘he year of 0Ur Tn ' ?? h‘" "ixtei,nth day of May,
ninety-™! Wore ft 7 TT* °''«ht ^ed

justices of the pence in Zunf The Mdd °f 7 M'ljo9tîr’s 
who with that some tiJTL ! th *,d county of Huron, 
la"t of March last past twentieth and the

the information and ». „7 ? the 8Bme words as in
bmujht'hï: e Thtiau oVenp;8i°nt‘"

warrant was con£d the foT”7 "hich
Oeorgc Anderson vlrt u T”™» rectal: "Whereas 
Mallough a justice 7f *h ^ ChargCd before me> Willia'»

gaolW^loÎhtW 7? T°0mmitted to the county

z tting to be
«-e sa,d note, and for uttering it knowing it to befc?
wasnottheT ;the,girl Bobertson «wearing that ht 

The ah 7° S0,d the note t0 the defendant 
e Attqrriey-Qeneral refused 

production^ the

93/

the peace,

and
; fcO HOQ^JgtH'gO

ivithy-wliom he
rhole mi

Mi tgh,
/

y with James 
i’s evidence, he 
:cd him if that 
ion he was the 
tift' and James 
endant’s house 
a girl named 
said, when he 

d, would know

said

he defendant’s 
first said that 
being pressed 
of the charge, 
lice was differ- 
faced man tlyan a forgery.”

ddence, he and 
non, and being 
the street, and 
ff was the man. 
le time he saw 
gh and thence- 
that sold him

and was

to grant a fiat for the 
record, and so the action for malicious

,*> •



91 [vol.

Statement, prosecution had to be abantjoned at the trial ; but the 
plaintiff’s counsel took the ground that, no offence was 
charged in the information, and that the warrant was void, 
and evidence of what took place between the defen
dant and the constable Sproule, shewing a certain amount 
of interference on the part of the defendant, was given, 
which it was contended made the defendant liable as a 
trespasser for the apprehension of the plaintiff under the 
void warrant.

The trial Judge left the following questions to the jury, 
which they answered as follows

1, Did Wilson believe when he laid the information 
that the plaintiff was the man Who sold him the note ?

THE ONTARIO REPORTS. XXV.
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2. Had Wilson reasonable grounds for such belief ?
No.
1. What did Wilson say or what instructions did he 

give to Sproule, the constable ?
I want him arrested.
5. Was Wilson actuated by any indirect motive in giv

ing the direction he did give to Sproule ?
Yes, to get the money for his note.
0. What damages do you say the plaintiff is entitled to ?
One hundred dollars.
The learned Judge thereupon entered judgment for the 

plaintiff upon the causes of action founded upon the tres
pass to the person, for $100, with County Court costs, with 
right of>set-off to the defendant, and for the defendant on 
the causes of action founded on malicious prosecution 
without costs.

of
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livered bj

Armour, i

If the di 
the magist 
ie quite de

At the Michaelmas Sittings of the Divisional Court, 
1893, the defendant moved to set aside the findings of the 
jury and the judgment, and for judgment of non-suit, or 
for a new trial, upon the following grounds (1) There 
was no evidence proper to be submitted to the jury upon 
the charge of trespass, and the action should have been 
dismissed. (2) There was misdirection in that the trial
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.Teigmmt. t(nn of trespass, although the proceedings might he erroh- 
Anmnr, ûJ.eons or without jurisdiction : Ocmntt V, Aforfry, 1 (J. B. 1 S.

If un oftbneo was sufficiently laid in the information to 
give the magistrate jurisdiction, ami the warrant,waa not 
a void warrant, such Interfeienee as was here ahewn would 
not make the defendant liable to an action of trespass, blit 
the plaintiff’s out)- remedy would lie by an action for 
maliciona prosecution.

If, however, the offence waa not sufficiently laid in the / 
information to give the magiatrate juriadtetion, and tlie .v 
warrant was a void war rant, rueh interference aa waa liera 
ahewn might make the defendant liable to an action of 
trespass, and in such ease the better opinion aeema to he 
that he might also lie liable to an action for maliciona pro
secution,

In lhint v. McArthur, 24 IT. C. H. 254, it was held that 
an action for malicious prosecution would not lit1, where 
the defendant hail laid the information before a justice of 
the peace who was not a justice of the peace in the 
place when' the information was laid, but waa a justice of 
the peace for the place where the offence was committed.

Kmns, ljs O. V. 60, the charge in the in
formation was that tlie plaintiff did " abstract from the 

. table in the house of John Evans a paper, being a valuable 
security,” and it was ruled at the trial that malicious pro- 1 
seeution would not lie because no offence was charged.

In Stephens v. Stephens, 2* C. P. *24, the charge in the 
information was that the defendant " had good reason to 
believe that the death of Frederick Smith Stephens" (the 
plaintiffs husband) “ was caused by the administration of 
some poisonous drag by Jane Stephens, his wife, on or 
before the 15tli of March last,” and it was held that no 
offence was charged in the information, and nothing to 
found the magistrate’s jurisdiction, and that malicious pro
secution would not lie.

The case of Leigh v. ITcMi, S Esp. 165, seems to have 
been taken as a decision to the same effect, but that case 
was determined simply upon the ground of variance be
tween the declaration and the proof.

96 THF, ONTARIO UFI’OllW, XXV,
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Judgment, diction, and that the warrant was-not a void warrant, and 
Armour C J that therefore the action of trespass is not maintainable.

In Rex v. Ford, Russell & Ryan C. C. R. 329, a prisoner

[VOL.98 xxv.j
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had produced a forged bank note ; and from his conduct at 
the time, which justified a suspicion that, he knew it to be 
forged, he was apprehended and taken to a constable, and 
delivered with the note to the constable ; and the charge 
to the constable was “ because he had a forged note in his 
possession." After he had been in custody at the constable's 
some hours, the constable was handcuffing him to another 
man, when he pulled out a pistol and shot the constable. 
The constable was not killed, but the prisdner was indicted 

the 43 Geo. III. ch. 58, and it Was urged on his

N

11

upon
behalf that the charge imported no legal offence, for unless , 
he knew the note to be forged he was no felon, and if the 
charge was insufficient the arrest was illegal, and killing 
the officer (if that had taken place) would have been only 

were all of \opinion that

-

anslaughter. But the Judges 
iis defect in the charge Was immaterial ; that it was not 

for such a charge to contain the same accurate 
would be required in an in

né!
description of the offence as 
dictment ; and that the charge in question must have beta 
considered as imputing to the prisoner a guilty posses^
sion.«

This decision was in 1817, and before the passing of the 
Act H & 12 Vic. ch. 42, which contains the same pro
vision as iRContained in our R. S. C. ch. 174, sec. 58, that 
41 No objection shall be taken or allowed to an 
mation, complaint, summons, or warrant for any defect 
therein in substnnce or in form.” , . \

In Crawford v. Beattie. 39 U. C. R. 13, the charge 
against the plaintiff was that he “ did obtain by false pre
tences from complainant the sum of five dollars coni^kry 
to law,” and it was held that this “ might, without contra
vening any of the decided cases, by intendment be read 

importing the statutable offence of obtaining money by 
false pretences with intent to defraud.” ,

If an information charged a person with being in posses-

infor-1
I

as
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Barnes v, Dominion Grange Mutual Fire Insurance 
Association.

Fire Insurance—Interim Contract—Termination cf—Notice—R. S. 0. ch.
167, sec. 114, Condition 19. /*

the
good
with
Ngo
mend

ThThe plaintiff’» teatator applied to the defendants m writing for^toaur^

Side to pay to the defendants euch amounts a» might be required, not 
to exceed «6.50, and signed a promissory note, in favour of the dcfen- 
dants, for «15.25. The defendants’ agent gnv, him a written provisional 
receipt for his undertaking for «46.50, “ being the premium for an 
insurance.” etc. _ .

The receipt contained a condition to the effect that unless the insured 
received a policy within fifty days, with or without a written notice of 
cancellation, the insurance and all liability of the defendants should 
absolutely be determined. No policy w as sent within the time limited, 
nor was any notice of cancellation given within that time, nor until, by 
letter, two days before a fire occurred on the insured premises :—

Held, that the application, undertaking, note, and receipt constituted a 
contract of fire insurance within the provisions of R. 8. O. ch. 167, 
which could be terminated only in the manner prescribed by the 19th 
of the conditions set forth in sec. 114, that is, when by post, by giving 
seven days’ notice, and thus the contract was still subsisting at the 
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This was an action brought by Benjamin Barnes to recover 
the amount of loss sustained by the testator by reason of 
the burning of a building which, as he alleged, was insured 
by the defendants against fire. The original plaintiff died 

was revived in the name of

Statement.

pendente lite, and the action 
his executrix as plaintiff.

Benjamin Barnes applied to an agent of the defendant 
association to insure his property, and signed an applica
tion, the material part whereof was as follows

“Application of B. Barnes, of the township of W. 
Williams, to the Dominion Grange Mutual Fire Insurance 
Association for insurance against loss or damage by fire or 
lightning to the amount of $1,500, for four years from 
the 18th day of January, 1891, on the following 
property. ”

Indorsed on the application, under the heading, “ Agents 
particularly requested to answer the following ques-

.

:

$46.5are

(
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"Provisional receipt No. 16. January 13th 1891 
Received from B. Barnes, post-office Parkh 11 

taking for the sum of 8*6.50, being the 
insurance to the extent of 81 500 doll»™ 
described in his application of m- , °n the ProPerty subject, hoW,to£al“ vlttSh bate,r?bered 16‘ 
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Statement. I, B. Barnes, being desirous of becoming .a member of 
the Dominion Grange Mutual Fire Insurance Associatif for 
four years from the date hereof .agree to hol<| myse 
pay to the said association, at such times aaa’Tn such manner 
as the directors thereof may determiner such amounts as 
may bo required from time to time, not\to exceed in any 
ease forty-six dollars and fifty cents.

D
le to amo

next
cash■

!iI "**B. Barnes.”-t _,r "e

And in the margin was the following: '“Received on 
this undertaking by note $15,25,

Or
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mislai 
before 
policy 

Thi.. 
carriei 
1891,

Angus McLeish, Agent.”
And the note was as follows :—

“ January 13th, 1891. No. 19960.
On the first e|ay of May next I promise to pay to the 

Dominion Grange Mutual Fire Insurance Association 
$16.25 at the head office of the company, Owen Sound, 
value received, being for premium on thb application for 
insurance to the amount of $1,500 this day made. And 
in case this note is not paid at maturity the policy to be 
issued to me will become void, although the holder of the 
note may proceed to collect the same.

And on the margin of the note was the following :— 
Premium .
Policy fees

The
- defend 

dated 
post mi 
post mi 
underti 
board 1

B. Barnes.”

$13 95
1 30

$15 25
The fifty days referred to in the receipt expired on the 

4th March, 1891, and the receipt was not followed by a 
policy within the fifty days, nor was the contract of 
insurance cancelled by the board of directors within the 
fifty days, nor was any notice of cancellation mailed to 
the applicant.

Barnes received a post card, posted at Owen Sound, on 
the 17th day of April, 1891, addressed to B. Barnes, Esq., 
Parkhill, Ont, as follows :—
“ The Dominion Grange Mutual Fire 1 To B. Barnes,

Insurance Association. j Parkhill P.O.

you foi
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Dais v °Wen Sound- APril 17th, 1891. 

BAR Sir,—Your note given for policy No 19960 
amount to «15.25, falls due on the'first day of May
xxrLrptly’retuminethis^S

Statement.

Yours fraternally,

0. to !Olh April, tafi'.rSEiii .

Kto.wrrtj“2;^-==

ne wrote. I have not received any policy yet I lost 1
Sre ff°nUrtenVh1°Pe0rI Sh°U,d hBVe sent money 
Worn, if not right write back to me. Send this back with

lARNES.” 
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Agent.”

). 19960. 
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ring:—
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dated on the l8fh April i8M LeT”’ n ‘a‘th°Ugh 

undertaking No 19960 ,7’ 91 ’ , We "turn herewith

bulth6f‘b tpri1, 1891’ the insured property was

manager ^er^s" H'wr l881f J> D°y,e' «- defendants' 
to Bale's --We L 7 P°8ted the foIlowi°g letter 
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mailed you your unüèttakitig and short date) note on the 
18th inst. We received your money hem on the 23rd 
inst., and we now return it herewith, viz!, $15.25, 

cannot enter it in our books.” )

Statement

as we

On the 9th May, 1891, Barnes returned( the m 
the defendants in the following letter : “ I

to
turn you

your insurance money, $15.25 ^fifteen dollars twenty-five 
cents), which you dunneej.

And on the 13th
or."

y, 1891, the defendants’ manager 
wrote the following letter to Barnes : “ We received to
day 815.25 fronwfou for a note which was returned to you 
on the 18th o&mtiUast.If- We have no note against you 

i have no insurance in this company 
ice since the expiry of your provisional 
of March last. Your application for

for this ewno 
in your fitvo 
receipt™ the
insurance was declined by the board, of which you were 
duly notified. There was no use in your sending this 
monej' here, as yre have no claim against you.”

On the application, which waX produced from thSi de- 
fendantÿ custody, there appearedVthe following indorse
ment in pencil writing ; “ 4-2-*9lS ' Unless agent give 
satisfactory explanation respecting question 28.”

(Signed)
(Signed)

And the following indorsement in pen writing : “ De
clined 18-4-’91.”

mi

«

1
“ A.E.” 
“ J.F.”I

■
v‘ Cancelled and notes returned 18-4-’91.”

1
The action was tried at the Autumn Sittings, 1893, of 

this Court at London, by Falconbridge, J., with a jury.* 
The Judge dismissed the action with costs.

At the Hilary Sittings of the Divisional Court, 1894, the 
plaintiff moved to set aside1 the judgment upon the 
grounds : (1) That a ease was made out on the part of the 
plaintiff which should have been Submitted to and not 
withdrawn from the jury. (2) That upon the evidence 
there was at the time of the fire in question an existing
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the statute. The questions of waiver and estoppel should 
have been submitted to the jury. I rely on Hawke v. 
Niagara District Mutual Fire Ins. Co., 23 Gr. 139 ; 
Patterson v. Royal Ins. Co., 14 Gr. 169 ; McIntyre v. East 
Williams Mutual Fire Ins. Co., 18 0. R. 79. The demand 
and payment of the premium made a fixed contract for 
four years, or at the worst, a contract only terminable 
under the' statute.

Aylesworth, Q. 0., for the defendant! There was an 
insurance contract for fifty days only. There was an un
accepted proposal for an insurance for four years. When 
the fifty-day contract had run its coupe, there was an end 
of it. The defendants did not take a premium for the 
whole term. They took only an undertaking to pay 
assessments during the term, not to exceed $46.50, and a 
promissory note for $15, which, for anything that appears, 
is the premium for the fifty days. The post card was not 
from the defendants ; it was not proved to come from 
them. But, assuming that it came from them, what does 
it amount to ? It is just à reminder from a clerk that a 
note is coming due. Even if it were the most formal act 
of the board of directors, it could amount to no more than 
if the cash had been paid on the 13th January, and it 
would still be open to the defendants not to accept the 
proposal. It is not the case of cancelling a contract ; it is 
determining not to make a contract. They declined the 
proposal a week before the loss. The distinction between 
this case and the cases cited by my learned friend is to be 
found ijuthe terms of the contract. There could be no 
waiver here. There was nothing to waive ; the contract 
had''ended, and could not be rehabilitated by the post card 
demanding payment of the note. I refer to Harris v. 
Waterloo Mutual Fire Ins. Co., 10 O. R. 718.

Meredith, in replyireferred to Porter on Insurance, 2nd 
ed., p. 30. j

THE ONTARIO REPORTS.

March 3, 1894. The judgment of the Court was de
livered by
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*
Judgment. 

Armour, G.J.The application, undertoki 
constituted ng, note, and receipt clearly 

insurance within the provis- 
Act, R. S. O. ch. 167.
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Jiulgiiieut. addressed to the assured at his last post-office address 
imSTw. notified to the company, and where no address notified 

then to the post-office’ of the agency from Which application 
was received, and when such notice is by letter, then seven 
days from the arrival at any post-office in Ontario shall 
be deemed good notice. And the policy shall cease after 
such tender and notice aforesaid, and the expiration of 
five or seven days as the case may be.”

The contract was actually cancelled by the defendants 
on the 18th day of April, 1891, and the letter of that date 
was mailed to Barnes at Owen Sound on the 20th day of 
April, 1891,>as not registered, bull arrived at the Parkhill 
post-office, which was Barnes’ post-office,on the 22nd day of 
April, 1891, and the fire occurred on the 24th day of April, 
1891.

So that, if the letter of the 18th day of April, 1891, can 
be treated as a notice terminating the contract, seven days 
from its arrival at the Parkhill post-office had not elapsed 
when the fire occurred, nor had seven days elapsed from 
the time it was mailed ; and so the contract of insur
ance was still subsisting at the time of the fire.

In this, view it is unnecessary to deal with the fact that, 
the defendants sent to Barnes the post card of the 17th 
day of April, 1891, that he mailed the money to pay his 
note on the 20th day Of April, 1891, that they received it 
pn the 23rd day of April, 1891, and carried it into tlwir |
cash book, and did not return it till the 29th day of I
April, 1891, after the fire occurred. j

* * * * *
There must be a new trial, and, as the defendants in- I 

sisted upon having the learned Judge’s ruling at the close j 
of the plaintiff’s case, and said that they were certainly j 
prepared to take all responsibility in, connection with it if I 
he ruled in their favour, they must pay the costs of the I 
last trial and of this motion immediately after the taxation I
thereof. 1

[A portion of the judgment, dealing with some other 1 
questions, is omitted.] ■ I
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Statement, lier then of forty-eight sheep, which he was bound under 
an agreement made between them in 1885 to deliver 
to her in 1888, and extending the time for the per
formance of the agreement and the delivery of the sheep 
for three years from that date, he would in 1891 deliver 
to her ninety-six sheep, instead of forty-eight sheep, and 
the plaintiff, in consideration of such agreement of the 
defendant, did not then insist upon the performanceüsy. 
the defendant of the former agreement, and extended the 
time for the performance thereof by him for three years.

At the close of the evidence, the trial Judge allowed the 
amendment.

The evidence was conflicting as to the time when the 
first delivery was made. . - ,

The trial J udge came to the conclusion fchsvt 1881 was the 
proper starting point, and that in that year she delivered to 
the defendant Six sheep, the bargain being that she should 
get double the number every three years, and that in 1887 
there ought to hive been twenty-four sheep, and the de
fendant admitted'rçiat there were eighteen. The learned 

V Judge was of opinion, upon the authorities, that the agree
ment, being a verbal ope, could not be enforced. Bat, pro
ceeding upon the defendant’s admission that there were 
eighteen sheep on his place belonging to the plaintiff, and 
deducting the nine which she admitted having received, 
and taking the sheep at $6 a piece, he gave judgment for 
the plaintiff for $45 and Division Court costs, with a set
off to the defendant of the difference between Division 
Gourt and High Court costs.

At the Michaelmas Sittings of the Divisional Court, 
1893, the plaintiff moved to increase the amount of the 
judgment to $435, or such amount as "the Court might be of 
opinion the plaintiff was entitled to, and giving to the 
plaintiff her costs appropriate to the amount of such 
increased judgment, and costs of this application, upon the 
ground that on the law and the evidence the plaintiff was 
entitled to recover from the defendant such increased 
amount.

XXV.]110 THE ONTARIO REPORTS.
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Judgment. But the Statute of Frauds does not apply to a contract 
Armour, C. J. which has, as in this case, been entirely executed on one side 

within the year from the making of the contract to pre
vent an action being brought for the non-performance of 
the contract on the other side : Donellan v. Bead, 3 B. & I Green

Î Bills ofS
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Ad. 899 ; Souch v. Strawbridge, 2 C. B. 808 ; Cherry v. 
Heming, 4 Ex. 631 ; Miles v. New Zealand Alford 
Estate Go., 32 Ch. D. 266 ; Scouler v. Haley, 8 U. C. R. 255 ; 
' Christie v. Clark, 27 U. C. R. 21 ; 16 C. P. 544 ; Christie 
v. Dowker, 10 Gr. 199 ; HaUeran v. Moon, 28 Gr. 319.

This is the rule in England, and it has been generally- 
followed in the United States, although not in the State 
of New York : Browne on Statute of Frauds, sec. 289 ; 
Bartlett v. Wheeler, 44 Barb. 162.

ieon

[The remainder of the judgment, dealing with the evi
dence, is not reported, being of interest only to the parties. 
The Court took the year 1881 (as found by the trial Judge), 
as the date of delivery of six sheep to the defendant, and 
computed that the defendant in 1890 should have had 
forty-eight sheep, to which the plaintiff was entitled, and 
deducting the nine delivered, found that there were thirty- 
nine to be accounted for, which at $5 a piece would be $195,, 
and gave judgment for the plaintiff for that sum with 
costs on the County Court scale and without set-off.]
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Statement, affidavit of the mortgagee or one of several mortgagees, or 
of the agent of the mortgagee or mortgagees, if such 
agent is aware of all the circumstances connected there
with and is properly authorized in writing to take such 
mortgage (in which case a copy of such authority shall be 
registered therewith,)”

The plaintiff made a motion for an interim, injunction, 
and, by consent, this was turned into a motion for judg
ment, and was argued before Ferguson, J., in Court, 
on the 29th March, 1S94.

George Kerr, for the plaintiffs!
W. H. P. Clement, for the defendant Castleman.
The arguments of counsel and the cases cited are men

tioned in the judgment.
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April 28, 1894. Ferguson,J.:—

This was a motion for an injunction, but, by consent of 
- counsel, it was changed into a motion for judgment. The 

action is in respect of the validity of a chattel mortgage 
made by the defendant Samantha McManus in favour of 
the plaintiffs; the objection raised against the validity 
of the mortgage as against creditors, etc., being that the 
affidavit attached or appended to it, commonly known as 
the affidavit of bona tides, was made by Mr. Robert Law, 
of the city of Montreal, who, it was contended, was only 
an agent of the mortgagees; there having been, 
admitted, no written authority from the plaintiffs to him 
registered with the mortgage, as required by the statute 
commonly known as the Chattel Mortgage Act.

It was agreed between counsel that the only point or 
question for determination in the case is as to whether or 
not Mr. Robert Law, who made the affidavit, was in a 
position to make it, within the meaning of the statute, 
without having had and registered the written authority.

The Act providing for the registration of such a mort- 
requires that there should be the affidavit of the
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Judgment, relative attitude of the members thereof in regard to 
Ferguson, J. transacting business of the corporation, were referred to 

by counsel, all of which I have taken occasion to peruse, 
without, as it appears to me, having practically gained 
much light in respect of that which I have to decide.

In the case Bank of Toronto v. McDougall, 15 C. P. 
475, it was held (the Chief Justice doubting) that the 
president'or other prin5jpal officer of a corporation, taking 
a chattel mortgage for and in the name of the corporation,, 
does not act as its agent, but as principal in the exercise of 
the'corporate powers of the institution ; and that, there- » 
fore, the affidavit of bona fidea was sufficiently made by 
such officer without the authority iA writing necessary 
under the Act in the case of an agent. But, as it seems to 
me, there is a clear difference between that case and the 
present case.

In the case Freehold Loan Co. v. Bank of Commerce, 44 
U. Ç. R. 284, the one who made the affidavit was the man
ager of the loan company, and it was held insufficient. 
There Chief Justice Hagarty, in referring to Bank-qf 
Toronto v. McDougall, said : " I do not see how we can
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:

extend the doctrine there laid down to the case before us.
The manager of this company appears to us to stand in a 
very diffe^pht position from its president. The latter is. 
one of the corporation, the chief partner, and in a sense its. 
organ and representative.”

The ease Baldwin v. Benjamin, 16 U. C. R. 52, does noth 
so far as I can perceive, cast any direct light upon what I 
have here to determine. Nor does the case Hobbs Hard
ware Go. v. Kitchen, 17 O. R. 363. Nor, so far as I can see 
the case Carlisle v. Tait, 7 A. R. 10. Nor'rthe cafje'*’Ross 
v. Dunn, 16 A. R. 552.

After a perusal of all the authorities referred to, I have 
not changed the view1 that I entertained at the time of the 
argument. I do not see how the doctrine laid down in 
Baiik of Toronto v. Mcî)ougall can be extended so as to- 
reach the present case without saying that in every case 
in which a trading corporation takes from any person a

p-'

‘
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McLeod v. Wadland.

Mortgage—Payment andDiecha^ecf fret Mortgage—Ignorance O/Subee-

The plaintiff paid off a first mortgage on certain lands, and procured its 
discharge, taking a new mortgage to himself for the amount of the 
advance in ignorance of the fact of the existence of a second mortgage. 
Shortly afterwards on ascertaining this fact he notified the defendant, 
the holder, that he would pay it off, and defendant relying thereon, 
took no steps to enforce his security. Subsequently, on the property 
becoming depreciated and the mortgagor insolvent, the plaintiff brought 
an action to have it declared that he was entitled to stand in the position 
of first mortgagee :—

Held, that the plaintiff by his acts and conduct had precluded himself 
fronVasserting such right.

Brawn \ McLean, 18 O. R. 533, and Abell v. Morrison, 19 O. R. 669, dis
tinguished.

This was an action tried at the Spring Assizes, 1893, at 
Woodstock before Rose, J., without a jury.

J. 8$McKay, for the plaintiff.

Bickndl and George M. McKay for the defendant.

The evidence shewed that one George A. Murray, in 
November, 1886, gave to Mary Ann Murray, a mortgage on 
the no
the towiiship of East Zorra, in the county of Oxford, contain
ing fifty acres, to secure the payment of $2,270, payable 
on the 26th of October, 1891.

On the 12th March, 1887, George A, Murray gave to the 
defendant Henry Wadland a second mortgage on the 
land to secure the repayment of $828, in seven months. 
Murray also gave to Wadland a chattel mortgage for the 
same amount on his live stock and implements on his farm 
as collateral security.

George A. Murray, in order to pay off and discharge 
the mortgage given by him to Mary Ann Murray, on the 
13th of April, 1888, mortgaged said land to the plaintiff, 
to secure the payment of $2,616 in five years.
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Zttszszszz**This action was commenced on the 6th of May7f892. 
and the plaintiff claimed, a, against the defendant, to stand 
m the position and to be entitled to all the rights and nri- 
orit.es of the mortgagee, whose mortgage he had paid off
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JuilgmouE ties being equal the defendant was entitled to the benefit of 
Kimc, J. his legal position. It was urged that the defendant must 

be assumed to have known that the plaintiff had the right 
to come to the Court for relief and so should not have rested 
on any assumption that such right would not be acted upon. 
If so, I must also assume that the plaintiff knew of the 
existence of such right, and that it might be lost by delay, 
and further, that if he chose not to assert it the defendant's 
legal priority would prevail.

The plaintiff seems to [me on such assumption to have 
acquiesced in the defendant retaining the position of prior
ity thus acquired, and by his own delay and laches to have 
lost any right he had to assert his equity to be subrogated 
to the first mortgagee's position ; " Vigilantibua non dor- 
mientibua equitas eubvenit."

The defendant must have judgment dismissing the 
plaintiff's action with costs.
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The plaintiff moved a notice to set aside the judgment 
for the defendant and to enter it for the plaintiff.

In Hilary Sittings, February 12th, 1894, before a Divi
sional Court composed of Galt, C. J., and MacMahon, 
J„ Aylemorth, Q. C., supported the motion. The inten
tion was to give the plaintiff a first mortgage and nothing 
has happened to take away his right The plaintiff cornea 
within the cases Brown v. McLean, 18 O. R 638 and Abell 
v. Morrison, 19 O. R 669, unless he is precluded from 
setting up the equity in his favor by laches. The defen
dant knew when he took his mortgage that he would 
be a second mortgagee. He has not been prejudiced by the 
delay. Nothing has happened which would constitute an 
election ; and, even if he did elect, there is nothing to pre
vent him under the circumstances from changing his mind 
and asserting his rights. There was no such acquiescence 
here as would bar the plaintiff : Willmott v. Barber, 16 Ch. 
D. 96 ; Hanchett v. Briscoe. 22 Beav. 496 ; Farrant v. 
Blanchford, 1 DeG. J. & & 107.

Kappde, contra. The defendant was in the position of 
» first mortgagee. The legal estate was in him. It was not

;
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Argument, estate, but were based on the ground that the intention of- 
the plaintiff in paying off the prior mortgage should be 
carried out, and ho be declared first mortgagee.
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March 8,1804. MacMahon, J.

According to the plaintiff's evidence, two months after 
he had taken the mortgage from Murray, he was informed 
by John Wadland defendant's son) of the existence of the 
Wadland mortgage which ,John Wadland then wanted him 
(McLeod) to pay off.

The learned trial Judge found i that when the plaintiff 
discovered the execution of the defendant’s mortgage he 
stated that he wotfld pay defendant the amount due and 
take an assignment of the mortgage ; and that the defen
dant relying on such statements took no steps to collect 
his security until the mortgagor had become insolvent and 
the land depreciated in value. He also finds that the 
plaintiff never notified the defendant that he intended to 
claim priority until after such change in the condition of 
affairs.

The plaintiff said in his evidence that after he found out 
that the Wadland mortgage was registered prior to his, ho 
was quite satisfied with his security. And John Wadland 
states that on one occasion, when speaking to the plain
tiff, as to the value of the mortgaged property, he stated, 
" my son says there is money enough for both.” This farto 
was valued at that time at 13,600. And George A. Murray 
who was examined as a witness under commission stated 
that a year and a-half after he mortgaged to McLeod the 
farm was worth the amount due on both mortgages.

From John Wadland’s evidence it is clear he was led to 
believe by the plaintiff that he would pay off the Wadland 
mortgage ; and Murray’s evidence is to the like effect. 
Murray said that two and a-half years after giving Mc
Leod the mortgage he (McLeod) could have made the 
money out of him. Murray left Canada for the United 
States in September, 1891.
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Judgment, release should take place. It 'is enough it proof can be 
MsoMehon, given of a fixed and unbiassed determination not to im- 

J' peach the transaction. This may be proved by acts evi
dencing acquiescence, or by mere lapse of time during 
which the transaction has been allowed to stand." Kerr 
on Fraud, 2nd od., 332.

The motion miist be dismissed with costs.
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Galt, C.J., concurred.
G. r. H.

-k

i
March 14,

The exa
that the c 
violated: a 
far as the p 
age and cor 
sidération, 
without a in 

To thi 
an injunctio 
the agreeme 
was invalid 
against publi 

I approacl 
opinion that 
enforce the c 
make a differ 
0. B, at 
remembering 
invoked there 
" Paramount,” 
understanding 
and that the 
voluntarily sh 
the Courts " : .

[CHANCERY DIVISION.] 

Cook v. Shaw kt al.

Restraint of Trade—Partial Covenant—Limited Time—Reasonableness 
—Publie Policy.

On the purchase of a manufacturing business by the plaintiff from the 
defendants, the latter entered into a covenant with the plaintiff which 
wan part of the terms of sale, that they would not engage directly or . 
indirectly in the manufacture or sale of “ bamboo ware and fancy 
furniture, either as principal, agent or employe at any place in the 
Dominion of Canada for the term of ten years Trom the date hereof. 
This clause does not prevent ” (defendants) “ from engaging in the retail 
business of furniture and bamboo wareJselling. It covers wholesale or 
jobbing business ” ^

Heldt that as the restraint of trade 
manufacturing certain articles ancr 
jobbing and for a limited time, and as
it could be held to be unreasonable, and the interests of the public 

not interfered with, the agreement was not contrary to public

a n

[as partial only, being confined to 
to selling them by wholesale or by 

there was no evidence on which

policy.

This was an action brought by Thomas Q. Cook for an 
injunction to restrain the defendants, Peter Shaw and S. A. 
Shaw, from violating the terms of an agreement entered 
into by them not to manufacture or sell bamboo ware or 
fancy furniture, and for damages.

The material facts and the covenant of the defendants 
are set out in the judgment.
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Judgment. 462, at p. 465, and quoted by A. L. Smith, L. J. in Maxim 
Rore, J. Nordenfelt, etc., Oo. v. NordenfeU, [1893] 1 Ch. at p. 674.

The meaning of the covenant was not at first glance 
very clear, owing to the manuscript addition made at the 
defendants’ request. As originally drafted it read as fol
lows : “ The said parties of the second part in considera
tion of the premises, for themselves and each of them, do 
hereby covenant and agree with the said T. G. Cook that 
the said S. A. Shaw and Peter Shaw, or either of them, will 
not engage directly or indirectly in the manufacture or 
sale of said bamboo ware and fancy furniture, either 
principal, agent,or employee at anyplace in the Dominion 
of Canada for the term of ten years' from the date hereof." 
The manuscript addition was as follows : This clause does 
not prevent the said parties of the second part from enga
ging in the retail business of furniture or bamboo ware 
selling. It covers wholesale or jobbing business."

At the trial I thought that a fair rendering of the cove
nant would be that it restrained the defendants from 
ufacturing for sale by wholesale, or by jobbing, which 
latter term was not defined, but which possibly 
something more than selling by retail and less than selling 
by wholesale, but left them free to manufacture for them
selves, to sell by retail. I, however, on reflection have not 
been able to adhere to such view, and think the defendants 
covenanted not to manufacture bamboo ware or fancy 
furniture at all in Canada for a period of ten years, and 
also not to sell by wholesale or do a jobbing business 
within the same limits of time and space, leaving them 
free to sell such wares or furniture by retail, and to engage 
HS any other business they thought proper.

Fortunately the whole law on the subject of agreements 
in restraint of trade has been reviewed in the case of 
Maxim Nordcnfelti etc., Co. v. NordenfeU, above referred 
to.

The rule deducible from the cases, and applicable to 
that case, is stated by Bowen, L. J., at p. 667: "The 
rule as to general restraint of trade ought not, in my
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'£T intrs"0" *'°r dia°6Very "PBlt °f the agreed
!

the nTibi ÏL , H rme that the Paffe contemplated 
of thTn -°f th8Jbus,ness bein« extended to all parts 
of the Dominion, and the plaintiff did not desire the 
defendants to compete with him within such area for 0 
r .1®' and "o doubt the defendant S. A. Shaw 

obtained a larger sum of money by reason if the agree-’
“to time an ?mpete- The PBrUeS thoU8ht ™=h limitation 
thJTen W T* renS°mib,e' and 1 have no knowledge 
tha enables me to say it was unreasonable. I cannot say
It ff arger and wider than the protection of the
S in H^LP08Sly ,re(|Uire' 866 coses cited as to this 

, i ule m Wichor v. Darling, 9 0. R. at p. 313. The public
;fer: As in ‘he Wîelï

rjto L t ?S , Cm refe,Ted to. ^e manufactory was
“t bv ,,7 V u PUbHc Were Sti" *° he supplied from
workmen *' M 1 k"°?? jU3t “ good or U “*y be better 
workmen. Moreover, there were other manufactories in
the Dominion from which similar articles might be

work"™ aa a t" tk defendants are not prevented from 
working as artisans m the manufacture of furniture gen-

ônêro" °"Ly T°f bftmbo° "’Xe and fancy furniture. 
wrmRtimTfh Wky “otabl® to construe the covenant as
permitting the manufacture of such articles for the pur- 
p^e of sale by the defendants by retail is that it seems to 
me that wouhl place the defendants in direct competition 
wrth the plaintiff; for if the defendants should J<y 0„ a 

^ b“sine8s ,n any place, selling articles manu
al? t errIVeS' 0ther retail dealers in auch place 

5e ]rbk7 to purchase goods from the plaintiff. 
The defendants, of course, may compete with the plaintiff 
y tting up a retail store and procuring articles from 

e other factory ; but of this the plaintiff has chosen to
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Judgment that as good faith demands that the defendants should be 
bound by their solemn agreement ; and as the public can in 
no way be injured by their being held to it, the injunction 
must be granted.

If, as a matter of fact, either of the defendants is skilled 
in the trade of making such ware or furniture, and has 
no other trade, the restriction upon engaging in the ser
vice of any manufacturer as an employer is a severe re
striction, and if the plaintiff consents the order may except 
such service from its restraining effect. If the plaintiff 
desire such restraint to be enforced he may send a state
ment of his reasons and reference to authorities to the 
Registrar after having served a cojjy 
solicitor, who will, of course, be at liberty also to send a 
statement in answer.

The plaintiff's counsel said at the trial that the plaintiff 
did not wish to interfere with the defendants or either of 
them, manufacturing in a small way, for the purpose of 
selling by retail in their own shop. Perhaps the solicitors 
may agree upon terms in the order giving the defen
dants such license. If the parties cannot agree upon the 
terms of the order embodying the result of this, my opin
ion, they may send to the Registrar the minutes with a 
statement of their differences, and I will endeavour to settle 
them.

It was

Rose, i.

on the defendant’s

agreed that P was to assess the damages. The 
defendant S. A. Shaw, admitted making a profit of ten 
per cent, on the salés, amounting in gross to about 3500. 
It was not stated whether the profit was gross or net. 
Taking everything into account I assess the damages at 
33Q. The plaintiff must have his costs.

G. A. B.
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the Vine of Stammering, enil issued two puhlleations, 
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educational character, and ex
cludes All trickery, Itypnotistn, 
faith cuves, drugs or surgical opera
tions, restores the voice to a

natural ttOMOAl State, Alul strength -
ooB the montai, physical ami moral 
organisms.

This method is known only hy 
its author, Mr. O. W. Linton, 
Toronto, Canada.

Under my method, the age of 
the person does not signify as to 
the result.
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(8) The Auto Voce method is 
strictly educational in its charac
ter, excluding all artifice, trick
ery, magnetism, hypnotism, faith 
cum, drugs or sorgioal operations 
or appliance*, restoring the wire 
to a natural normal state, ami 
strengthening the physical mental 
and moral organisms.
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hy any other than its author, Mr. 
S, T. Church, Toronto, Canada.
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Judgment. April 18th, 1894. Boyd, C. :— 
Boyd, C.

The plaintiff has obtained copyright in respect of four 
productions called (1) “ Applicant’s Blank,” giving a series 
of questions to be filled up with answers by the applicant 
for admission to the plaintiff’s school; (2) “Information 
for Stammerers,” intended for circulation as an advertise
ment ; (S) “ Entrance Memorandum,” in the form of an 
agreement to be signed by the entrant; and (4) “ Entrance 
Agreement,” which is like No. 3, but of a more extended 
character.

Objection is made as to the inherent invalidity of the 
copyright because the documents are not within the scope 
of the statute, ch. 62 R. S. C. Sec. 4, as amended by 52 
Vic. ch. 29, sec. 1 (D.), applies to the author of any “ book ” 
* * considered as “ a literary composition.”

these sheets of printed matter«are, of course, sufficient in 
form to be protected by the Act : GriJJvn v. Kingston and 
Pembroke R W. Co., 17 O. R at p. 664.

Though these circulars as to their substance would fall 
within Charles Lamb’s cataloguef'of “ books which 
b°°ks—a-biblia,v nevertheless under copyright law compre
hensiveness they may be reckoned as books and literary 
compositions. The circulars distributed by railway compa
nies are now called “ literature.” It has been held, moreover, 
that publications which are in the nature of business notices 
or usable as advertising ùrçdiums for distribution gratis or 
otherwise, may be the subject of copyright : Grace v. New
man, L. R. 19 Eq. 623, and Maple <Se Co. v. Junior Army 
and Navy Stores, 21 Ch. D. 369.

So one may copyright a book of forms or a series of 
papers to be filled in by applicants for liquor licenses 
Brightley v. Littleton, 37 Fed. R 103. In this the Judge 
said : “ The matter must be original and possess some 
possible utility. The originality, however, may be of the 
lowest order, and the utility barely perceptible."

I do not go with the limitation suggested in 17 O.R.at p. 
665, that the legislation is to be applied, having regard te

1

I

}

are no

:
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;«czwiskssc '3? 1doe, not oust the right to protection if time, labour, and 
experience have been devoted to its production. That 
his is so in the present case the plaintiff testifies, and that 
he papers must be of some merit and utility would seem 

to be proved by the defendant’s willingness to abstmet or 1
convey various passages in them so as to form parts of his

^.vert“ements- The invasion of the plaintiff’s rights 
as to this part of the case is well proved.

I gave judgment as to the other part of the action 
the plaintiff at the close of the hearing, and as the 
is thus divided, I give no costs.

The injury from the invasion of copyright is too insig
nificant to ground a reference for damages.
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Statement. to F:Tr°\rV^ ydor and Purchaser Act presented 
to the Court by Helen Bain, the vendor.
J!1™ qUe8tion8were raised by the petition : (1) Whether
wi l of b-mfr8tl0znOxPr6d 40 Qemge T“ ”"der the 
of »l!« faturi (*} Whether 6 certain recital in a deed 
l Ge°rge Tennant to make title; (3) If
not, whether the petitioner could make title 
Statute of Limitations.

The facts are stated in the judgment.

under the

«Ï SS'S S"1

Begw, for the petitioner, referred on the first point to
J T1Z V' n“Te™' 5 ° R' 110 ; Biek°y V. stover, II

n„. ! Doe LoWry Vl 0rant- 7 V. C. R. 125 ; Wriaht
v. Callings, 16 O. R. 182. 9

O.W. Field for the purchaser, cited, on the same point, 
Me Shaver, 6 0. R. 312 ; Hickey v. Hickey, 20 0. R. 371.
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XXV' brou8ht "P on this petition under the Act. I do not at 
Ferguson, J. present see why the matter of the title was not dealt with 

in the action, if the offer made by Leslie had 
to the proceedings that 
parties have, however,

T1
and,
tract

any relation
to have been pending. The ” 

... „ T fit t° bring the matter up in
this way, and I suppose they are entitled to a decision.

11 i7af n°,t dlsPuted that the petitioner has the right to 
sell the lands if there exists a good title which came to the 
mortgagor George Tennant.

It was assumed throughout that the testator, the father 
of the mortgagor, had a good title. This I am not to 
investigate at all. But there is what is called a mistake 
m his last will which 
cussion and trouble

On the 28th day of July, 1878, and about fifteen months 
-ter the death of the testator, the then late George ' 
Tennant, all the children—nine in number—and the hul 

band of one of them, executed a deed of release in favour 
of the executors of the will of the testator, containing a 
recital which states, amongst many other things, thatthe 
lands now in question were devised to George Tennant, the 
mortgagor, and that he was then in possession of the same] 
n.s statement m the recital does not mention the numW 
of the lot, but it does say that the mortgagor was then in

d“ohim deTi86d °r 8UPP0Sed *° havebe™

The questions submitted by the petition are three in 
number :—
i t1'J)ld the mortgaged premises pass by the will of the 
late George Tennant under the 
George Tennant ?

2. Could the mortgagor make title thereunder or by 
virtue of the same and the recital contained in the deed of

-"«v—-I
3. If not can the petitioner, Helen Bain, make a good

Leslie?deF ° °f Limitations to the purchaser.

seem
seen Fi

Geor 

give 
the i
twen
Bevei

In
"heir 
ing tseems to haVe given rise to this dis-

Th
10th 
and h 
in, loi 
these 
of th; 
eight1 
devise 
cessioi 
that tl 
owned 
land ii

/

or, as j 
I am o 
early j 
festifi 
of the 
nected 
lent of 
intentii 
will, an 
part of 
every o 
propert; 
sion sta 
will in

devise to the mortgagor,

ÉÉaaiàit,*
»

—
'J

5



[VOL.

I do not at 
lot dealt with 
l any relation 
ending. The * 
matter up in 

i decision, 
i the right to 
h came to the

xxv.] RE BUN AND LESLIE. 189
and M nmiTT ’I,”? Seems not t0 be an unwilling one, Judgmtot 

tract if a good title can be^vmTm j ^ Perf0rm

aîZîoeVtthe rry 1 ™ v ™
mortgagor, 

: “ To my son George I

or, the father 
I am not to 
led a mistake 
e to this dis-

'•ÜV °f *he WiU the stator used the words
8mndmvnd- ™>rnory, and understanding wish- 

mg to dispose of my worldly property - 9
10th L„and “ qU!St‘°n here is 86 acres of lot 29 in the 
an° Y0n,CriOD °f Beverley- land the testator did own •
ïï "2“î Sh6Wn- °Wn- had be 4 mZt

the e wordsYn fh » was sought to connect
nf ^ d - the earher P"* °f the will with the words 
eichT «Yj’ an,d' by 8triking out the wprds “twenty-

-ssr sssrritiL-or, as I think, gomg to shew, that this could be done and

intention of the testator to dispose of his property^ his 
, and, whether these or such words appear in the Lly 

partof a will or not, it is beyond question the intention of 
every or almost every testator to dispose of his worldlv
rfoTTY 1 rr4 bring myaelf *° that this exprès^
wm8bnttaL ntherPOaiti0n °f *• “Pression in the 
w 1 in the case Doe Lowry y. Grant, ï V. C. B. 125,

J

Been months 
late George ' 
and the hus- 
ise in favour 
containing a 
ngs, that the 
Tennant, the 
of the same) 

i the number 
was then in 

o have been
g.

are three in

3 will of the 
i mortgagor,

inder or by 
the deed of 

y to convey

uake a good 
e purchaser,



'

■

; 140
THE ONTARIO REPORTS. MV.]

whate 
eonstn 
struck 
identif 
I said 
able to 
the Ian 
pass bj 
do not i 
devise i 

I hav 
were re 
tion I h 
oonclusi 

Then 
of relea 
parties t 
Elphinst 
An .estop 
now sett 
2 Smith1! 
in some a 
the fact i 
can be n 
referring 
Here no c 
any actioi 
All them 
well be es 
ing under 
ing throuf 
estopped, 1 
ing throug 
is an estop 
family wh 
I am of the 
there is no 
recital in tb

t [V0L>

-dgmsnt referred to by the Chancellor in.Hicfey v. Stover 11 0 R 
ergtuon, j. at p. 113 and I am clearly of the opinion that this exprès 
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to be observed that the testator in this expression
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It was also contended that one should read with this 
devise what immediately precedes it in the will, which is •

To my son George X give and bequeath the property Î
7p»lTT ,1in the ViUage °f Morriston, township 
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Judgment. Èe, I think, stronger ground for contending that there 

km™, an estoppel by conduct on the doctrine of Pickard v. Sears, 
6 A. & E. 469, and cases following that one; but I think 

, that the contention, if it had been made, would have also 
failed, even if the statement in the recital had been one of 
certainty to every intent, as a statement must be to afford 
an esfSjipel.

Then as to the claim by virtue of the Statute of Limita
tions. I am of the opinion that the evidence shews that 
the mortgagor, George Tennant, was in actual, undisturbed, 
continuous possession and occupation of the land in ques
tion from the month of April, 1878, until the month of 
December, 1890 ; that his brother, Robert Tennant, became 
of full age about the commencement of the year 1879 ; 
that from the time Robert attained majority there 
disability ofjany one of the eight brothers and sisters of the 
mortgagor, the disability of Constance having ceased on 
the %st dgÿ of July, 1876, by statute ; that the mortgagor 
went into rind remained in such occupation believing that 
the 86 acres oijland in question had been devised to him 
by his father’s will, and this being so, he must be considered 

having been in possession of the whole of the 86 acres, 
though only a part of it may have been cleared and 
cultivated. 1 find upon the evidence that the mortgagor 
clearly had and enjoyed, adversely to every person and of 
his own right or supposed right, possession and actual 
occupation for a period of more than ten years before he 
gave up the possession and a tenant came in, there being 
no disability at any time during that period of any of his 
brothers or sisters ; and I find that the evidence sufficiently 
repels the idea of any claim having been made or any 
entry by the brothers or sisters of the mortgagor during 
that period. Robert may have had his five years after 
coming of full age to bring his action or make his entry, 
but he did not do either, and the statutory title thus gained 
by the mortgagor enured to the benefit of ^mortgagee’s 
title and gave him and those claiming undeFTiim a good 
title.
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Millson et al. v. Shale.
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April 26,1894.
MILLSOJf V. SMALE.

Feroüson, J.
14$

Judgment.

Ferguson, J.SEHB-tTf-F"-plaintiff Frank Wright is 1 b VMlde'80 far as the 
of the Master i„ ChZL in T™!^ that the order 
day of December 1890 h»d Z* actlon dated the $th 
the same plaintiff is coMemed "dthat 1^1^° far as 
Court dated the first day of pig , the order of this 

affects the plaintiff Fmok j° ^ 88 the
Messrs. Farley & McDonald * .^nght-or Erects that 
entitled to any redre™ \ be
Wright, be discharged 0r ^ plaintiff Frank
that certain writs of execution • Tlaotlon also asks
the sheriff of the county of M”™ued herem, directed to
all proceedings had and taken ther”’ T* Seizure and 
far as the same plaintiff ;! thereunder, be set aside, so
Regularity stS ifthe ^ ^ «

held* before me,11 “byT RR whatever was 

certain writs were withdraJn d °f the evidence that 
king issued in thMr stad f “d R” issued »r 
conclusion that I need not éivZ "R 1 arrive at the 
the irregularities stated in reroect”^ tr°uble 88 to 
the fate of the writs is invo y d in tt^h^*8’‘Uth°”gh 
motion. ed ln ™e çther part of the
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Judgment, ground that the plaintiff Frank Wright, if liable to the 
Ferguson, J. present?htildor of the judgment or order, is liable only for 

a contribution as one of the co-plaintiffs against whom the 
order or judgment is—stating, in addition, that such holder 
is proceeding on behalf of Neil McAlpine,one of the plain
tiffs in the action. In regard to tljis, I do not see how, 
upon only the evidence before me, I can order the amount 
indorsed on the writs to be reduced, and I may add that 
as to this there was not any argument.

On the evidence it seems very plain that the plaintiff 
Frank Wright did give instructions for bringing and 
prosecution of the action and was well aware that the 
action was brought and prosecuted.

The ground really taken on behalf of this plaintiff, 
Frank Wright, was that he was art* infant when the fiction 
was brought, and should not, for this reason, be bound by 
or held liable under the proceedings. This was the only, 
matter argued before me.

The order of this Court referred to on the motion was 
made at the instance and on behalf of one Alexander 
Forbes, who was made a plaintiff without his knowledge 
or consent. It was an order directing the name of Forbes 
to be struck out of the proceedings, and indirectly de
claring that the judgment or order should stand as a 
judgment against the plaintiffs other than the said Alex
ander Forbes. At the time that order was made, it was 
not known to the Court that this plaintiff was an infant 
at the commencement of the action.

After a perusal of all that was brought before me on 
this motion, I am of the opinion, that all that I have 
really to determine is, what is the position of this plaintiff, 
Frank Wright, as to liability, and what, if any, relief he 
is entitled to by reason of his having been an infant under 
the age of twenty-one years at the commencement of the 
action.

It is to be remarked that before this action this plaintiff, 
Frank Wright, was part owner of a patent right respec- 

— ting some sort of patent fence ; that he was in partner-
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XXV,Judgment. the above mentioned writs of execution, and as to which 

Ferguson, J. the plaintiff Frank Wright seeks to be relieved, on the 
ground of his infancy, although he has been of full 
since the 12th day of December, 1892.

Mr. McDonald, a member or a then member of the law 
firm Farley & McDonald, was the one of that firm who 
took the retainer and who chiefly managed and attended 
to the matters of the action, and in his affidavit he 
says that he did not know that this plaintiff was under 
age; that he did not suppose nor did appearances indicate 
that such was the fact; and he and Mr. Farley both say 
that this plaintiff, Frank Wright, was several times in 
their office in regard to the matters of the action and th 
proceedings therein, and that it was never suspe'cted or 
supposed by them, or either of them1, that he was not of 
full age. Some of the affidavits, however, made in sup
port of this motion afford indications that the youthful 
appearance of this plaintiff, even at the present time, is 
such that it should have at least been suspected that he 
was then under age. It is a subject on which opinions 
may differ widely ; but one may presume that if either 
Mr. Farley or Mr. McDonald had suspected or supposed 
that this plaintiff was under the full age, they would 
not have treated him as an adult, as they did. The 
affidavits in support of the motion are, of course, 
made after the deponents had been informed on the 
subject and for the purpose of proving a case (I do not 
mean dishonestly at all, but only that the deponents speak 
from a more enlightened standpoint than do the others).

I have perused the cross-examination of the plaintiff 
Frank Wright, and I do not consider it a d*ument 
making much in his favdRr. It
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^nt out a next friend, the«defendant may move to have it
““'’"’J' J™ 6tÏÏ CpStio6 b6paid by the solicitor: DanieU’s

iDfTiS e°-plaintiff with «there, and on attainin 
twenty-one he wishes to repudiate the action he 
move on notice to have his name struck out as plaintiff 
and I cannot think that in such a case the law would 
allow him years to consider whether he will do this or
tometorbidrethis herPera°08COnCemed W0"ld 8eem

^ plaintiff^rank Wright, has, as shewn, been of 
the ofdor /a y ™Decmber. 1892. He had learned of « 
He had 7 application of Alexander Forbes.
He had spoken of this. He had hep advised to the effect
an infanT^Â l 6’ IT™6 he Was' or rather had been, 
to AS,ef,ry’ at least- as August, 1893, he carried
toa solictor a bill of costs that had before then been served

Æïïsiiaïa;-
nothin^ nhere> Frank Wri8ht- «eems to have done 
nothing since he attained twenty-one in the wav of
repudiating Jiability. Whatever he has done in respect 
of the matter seems to me to Doinfc in ^
direction. pomt m the contrary

Upon the whole case, and on all the evidence after 

avrng considered it and endeavoured to understand it 
and its apparent contradictions, I am of the oninion

a6 gr0Und of infan«y- I think this motion 
Æould be refused, and it is refused, but there will be no
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Statement. This

:#pHS™F=The two defendants,Nicholas K. Connolly and Thomas
cGreevy, were tried for conspiracy, and the indictment 

was found by the grand jury of the county of Carleton 
at the Ottawa Winter Assizes for 1892. It contained

The matters of inducement were :
That the defendant Thomas McGreevy „ 

of the Bouse of Commons for the Dominion of Canada • 
that he was also a member of the Quebec harbour 
mission ; that the Quebec harbour

:
.

!

C

lis
I was a member

com-
engaged in the construction of the QuebectotouHmp^v* 
ments, expending large sums of money therein, the works 
being undertaken oy contractors from time to time under 
Canada f ! ,COmmiasionera i that the Parliament of 9
She efrn ™ rge SUms of money by way of loan to 
the commissioners to enable them to prosecute and com-
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Statement the said Connolly, both the McGreevys and one Owen E 
Murphy.

The fourth count charged the same conspiracy between 
the same persons and Michael Connolly and Patrick Lar-

secretly 
plying a 
managec 
sion, wh; 
in harb 
made wi 
Public VI 
furnisher 
that beht 
works.

During 
Greevy x 
Canada, a 
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decided to 
ders were 
the name c 
(an employ

xxv.]

The fifth count charged the, - conspiracy between
the defendants, together with divers others unknown.

The next five counts were 
any local venue being alleged.

The eleventh cbunt charged a conspiracy with a venue, 
as in count one, between the said Nicholas Connolly 
and Thomas McGreevy, by false pretences to unlawfully 
obtain for said Larkin, Connolly & Co., in whose profits the 
said Thomas McGreevy and Robert H. McGreevy were 
interested large sums fof money of and from the said 
harbour commission, with intent to cheat and defraud the 
said commission.

same

the same repeated without
.

;

t
■

;

The next four counts made the same charge against the 
defendants and the others named as co-conspirators as in 
counts two, three, four and five, and the next five counts 
repeated the same charge of conspiracy without any local 
venue..

The defendants were tried at the Assizes at Ottawa, in 
the county of Carleton, on November 14th, 15th, 16th, 17th, 
18th, 20th, 21st, and 22nd, 1893, before Rose, J., with a 
jury, and a verdict of “ guilty ” was rendered. by Michael 

controlled l 
All the t< 

May 2nd, 1] 
Greevy beii 
Department 
out,” as to i 
department, 
the lowest 

The defen 
arrived in Ol 
the letters, 
of the firm, r

1 Oder, Q. G, Kerr, Q. C.,and Hogg, Q. G, for the Crown. 
Blake, Q. G, and Latfii, Q. G, for the defendant -

:
S. H.

Connolly.
Aylesworth, Q. G, and J. A. GemmiU, for the defendant 

McGreevy.

It appeared that Larkin, Connolly &<3o., were a firm of 
contractors in the Province of Quebec, composed of Patrick 
Larkim the defendant Nicholas K. Connolly, Michael 
Connolly and Owen E. Murphy, and that during the year 
1883, one Robert McGreevy (brother of the defendant) was

m
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and Ferguson, J., and obtained certain- information from 
the engineer as to the figures of the different tenders and 
furnished the same to his brother for the usé of Larkin 
Connolly & Co. ’

In the three tenders made in the interest of Larkin, 
Connolly Jt Co., a mistake had seemingly been made in 
giving a price for piling at so much per foot of the length 
of the pile, instead of so much per foot of the pile work 
when finished.

XXV.][VOL.
SMuunt.

Sc Co.
•70,01
tende:
pende

Th,
iven
udit

coi
The chief engineer of the government f rote all three 

tenderers, pointing this out, and asked if i/was a mistake. 
Michael Connolly wrote a letter in Gallagher's name with
drawing hi\ tender. Robert McGreevy, who had in the 
meantime p*cured an assignment, of Beaucage's tender, 
put such a price on the pile work as would raise that ten
der higher than any of the others sent in, and Larkin, 
Connolly & Co., (-efused to amend their’s although they 
Mad tendered at 26 cents per lineal foot of pile, amounting / 
to $500, while thte other two independent tenders at $8 / 
and $10.50 per foot of pile work amounted to $20,000 and1 
$26 000 respectively. This had the effect of makingV 
Larkin, Connolly Sc Co.’s tender, which amounted in all 
to $634,340, the lowest by $8,731.

The chief engineer qf the government who was „„„ 
consulting engineer for the harbour commission, reported, 
in favour of Larkin, Connolly \ Co.’s tender, and pursu
ant to an order in Council, the chairman of the commis
sion authorised a contract with that firm.

Immediately after the contract for the cross wall was 
executed, promissory notes of the individual members of the 
firm of Larkin, Connolly Sc Co. to the extent of $25,000 were 
signed and given to the defendant McGreevy, and he sub
sequently obtained in the same nànner notes of the firm 
to the extent of $22,000 and $25,000, or $72,000 in all, for 
which he gave no value except his said efforts and sendees 
in aid of the firm. He also Received a large amount of the 
profits, which came to his brother as a partner in the firm.
The evidence also shewed that, although Larkin, Connplly
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tender of another firm (Peters * Moore), one of the inde
pendent tenderers, had been accepted. ,

The defendant ConnoHy endorsed one or more of the notesfKtssitssasyci*-*
“ ", 9U’penee account- “d for which, admittedly, no

nMereial value was secured by the firm.
It also appeared that a present was made to the chief 

government engineer, and payments were made to the 
inspectors of the work from time to time.

Other facts sustaining the charges set forth in the several 
counts and in the particulars furnished by the Crown 
appear in the judgments herein.

Objections were taken at the trial to the admission of ' 
ha evidence set out in the first nine paragraphs following 

which were overruled, and the evidence admitted, and the 
case reserved the questions whether the evidence was 
proper to be submitted to the jury ,in support of the 
indictment The case also reserved the objections taken

4116 jmy set out “ 10 
dll’and ,to 4,16 nKht of «ply being allowed to the Crown 

J> under the circumstances mentioned in paragraph 18
1. Objection was taken that there was no evidence to 

be submitted to the jury in support of the indictment, and 
that no overt act in Ontario, in pursuance of the conspi
racy, had been shewn: the objection was overruled, and the 
defendant Connolly was then called and examined as a 
witness on his own behalf.

'±Iherde™ a McGreevy as to transactions, conversations, and Written communications between him- 
■elf and other person^ including Thomas McGreevy 0 
K. Murphy, Michael Connolly and Patrick Larkin, men
tioned in the indictment, and as to the acta of himself and 
the raid Murphy and Michael Connolly, as well as certain 
written communication# between ' him and the said other 
persons, were received as evidence against both defendants.
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8. Evidence of the tedders for, and how a contract for 
dredging the Quebec Harbour Works was obtained in 1882 
by Larkin,Connolly & Co., from the harbour commission
ers, was received and submitted to, the jury as evidence 
against both defendants^,

4. Two letters from John Gallagher, one to the Public 
Works Department, and the other to H. F. Perley the 
government engineer, were received in evidence and read 
on the undertaking of counsel to subsequently prove them.'

6. A report from the government engineer to the Min
ister of Public Works, recommending Larkin, Connolly & 
Co.’s tender as the lowest, was also received in evidence.

6. Entries in the books of Larkin, Connolly & Co. (not 
made personally by the defendant* Connolly), and state
ments in writing made by the witness W. H. Cross (an 
accountant) from the accounts in said books, were also 

s" received.
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7. The depositions of the defendant Connolly taken for 
discovery in an action in the Exchequer Court, were 
received in evidence against him, and he was called as a 
witness on his own behalf, he was cross-examined and'Üàid 
he did not desire to make any changes in them.

8. The evidence of the witness W. T. Jennings (an' 
engineer), and his calculations respecting the tenders, and 
the work executed, from figures furnished to him was 
received.

9. The evidence of the witness Robert H. McGreevy as
to an agreement between the members of the firm of Lar- 
kin, Connolly & Co. to give a present to the government 
engineer, and to make payments to inspectors of the works 
was received. ’

10. The Judge’s charge was objected to on the ground 
thatthejury should have been told the communications be
tween R. H. McGreevy and others were not evidence 
against the defendant Connolly until a conspiracy was 
proved. ^

11. That the Judge should not have told the jury it was 
“ ““l»wful " for one person to putin several tenders.

/
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I . , ***e defendant McQreevy did not call any
C0UMel 8h0Uld haV® had the ri«ht to address

T1*®,reserved was argued on January 8th, 9th, 10th 
and 20th, before Boyd, C., and Ferguson and Meredith,
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Aylusworth, Q. C., for the defendant McQreevy. The 
whole and only evidence against the defendants, except the 
documentary evidence, is that of the defendant, McGreevy-s 
brother who was largely indebted to him, and a co-conspi- 
rator, although not prosecuted. He did not owe his posi
tion as a partner in the firm to his brother’s influence m 
he-hftd been previously a partner with Larkin, Connolly 
& Co. m other contracts : and so far from there being any 
scheme on the part of the defendant, Thomas McQreevy 
to have his brother admitted into partnership in the 
harbour improvements contract, it is shewn that the de
fendant was not aware that he was or was to be a partner 
until weeks after the information as to tenders was ob
tained. Beaucage’s interest was assigned to Robert Mc- 
Greevy for value, viz., *5,000, weeks before the contract 
was awarded. Any possible conspiracy affecting Thomas 
McQreevy, could only be through the medium of Robert 
McQreevy, and he testifies there

v
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t, were 
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igs (an
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was no arrangement 
between him and his brother. Even the memorandum of 
information said pb have been given to Robert by Thomiie 
was not signed-or dated or shewn to have beei/in 
existence until after all details of the tenders had Len 
published. The error in the shçet piling price, was a 
genuine mistake; the great difference in the prices shew 
this Gallagher’s tender was withdrawn with the approval 
of the proper authority, as was usual The letters from 
Thomas to Robert should not have been received in evi
dence, and they p/ejudiced Thofnas on his trial. There 
was no evidence of any conspiracy in Carleton county or in 
Ontario ; no overt/acts were proved there The evidence
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Argument of any contrants previous to May 1st, 1883, should not 

have been received, as that is the date laid and fixed 
m the indictment in this case. There was no evidence tilt 
the defendant Connolly was ever in Ontario. The entries 
from the firm’s bools should not have been received in evi
dence ; the hooks were not evidence against the defendant 
MeGreevy at all, as he was not concerned in them, hor 

> against the defendant Connolly who had never made ally 
entries in them. The examination of the defendant Con
nolly in the civil suit in the Exchequer Court, should not 
have been received ; there was no cross-examination or 
.explanation. Connolly's evidence in this case “ that it #as 
true,” was not given until after the case against MeGreevy 
had been closed, so it could not tie received against him,

, and. not being evidence against; the one, could not be 
against the other on this indictment The trial Judge 
erred in allowing.the Crown to address the jury last- 
Begvna v. LeBlanc, 13 C.,L. T. 4*1.

1 S. B. Blafy,JQ. C., and Lath, Q. C., for the defendant 
Connolly. The jury should h
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ave been told not to regard 
any evidence of any acts of the alleged individual con
spirators, until they were satisfied that an agreement be
tween them had been proved. There should have been an 
elimination of all. that took place in the Province of Que
bec in respect to the harbour commission; and the trial 
Judge erred in giving the acts and conduct of each of the 
two defendants together to the jury before any agreement 
was proved. The act of one cannot bind the other until 
an agreement is proved. The evidence that Robert paid 
Thomas large sums, proves nothing but that he was paying
his own debts, as he was largely indebted to Thomas at the
time. The books of the firm shew that the sums paid were 
all retained in a suspense account. That controverts any idea 
of a conspiracy. Connolly’s examination in the Exchequer 

mrtr should not have been received, as there was no 
opportunity for cross-examination. Gallagher’s letters 
were not proved, and should not have been received. The 
book's of the firm were not evidence, much less the ex-
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Argument, contempt for the non-production of the firm’s books which 
their counsel undertook to produce, and the evidence of • 
the accountant, Cross, as to the contents of the books may 
be treated as good secondary evidence of the contents of 
the audits, signed by the defendant Connolly. Even if this 
was a proper case for a new trial, no new trial should be 
granted except upon the condition that the contempt be 
purged by the production of the books. The évidence shews 
a corrupt agreement between the defendant McGreevy and i 
the firm, and a conspiracy to defraud the Quebec harbour 
commission, which the jury hai| believed, and on which they 
have found their verdict, which should not be disturbed.
The acts of the parties and the contracts are all to be added 
together, and the reasonable inference is, that there was an 
agreement, aiid that is the way the conspiracy is proved.
The notes given to Thomas McGreevy were sigmid after 
the contract was awarded, but they were ante-daied, and 
the amount, although charged in a suspense account, 
paid or borne by the partners of the firm out of the pro- « 
fits. No value was received for them, except his influence j 
and questionable services. The yearly audit of the books 
shewing how these notes were charged, was signed by the 
defendant Connolly. The letters Written by Thomas Mc? I 
Qreev7 at Ottawa, wereffiert acts in this Province, in further- . I 
anflFttF the common design. The ostensible mistake in the I 
three tenders being the same,and the disposal of two of them I
in the interest of the firm, shew the scheme. The Crown can I 
give evidence of anything in the indictment or particulars, | 
and the evidence

cei
Meâ
coe
re
P. <
Evi
atiti
all:
6Q
furt
cons 

x. 21stW
Ilex
Aeeo

was Str.
The
Mutx
King
in 4
at p., 
v. Mu 
& Ry.

Bla
shew i 
firm’s 
indict: 
ing of 
discovi 
them, 
hasteuj 
eating 
because 
tract al 
New T 
-A. R, a

respecting the contracts in 1882,
- properly received, as particulars of it were given before 

the trial, The evidence of Jennings was that of an expert, 
founded on figures supplied, was properly received, and 
shewed that L*kin, Connolly & Co,’s tender was not the 
lowest, although it so appeared. It was the obtaining of 
the secret information by Thomas McGreevy, that enabled 
the firm to manipulate the tenders. The evidence of Con- 
nolly in the Exchequer Court, was properly received : 
■Regina v. Goldehede, 1 Car. & Kir. 657; Bex v. Mer-

was

1
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Ar*™ent- federation Life Am. of Canada v. O'Donnell, 13 S. C. R 
218, at pp. 224, 226 ; Bank of, Hamilton v. Isaacs, 16 
0. R at p. 464; The Queen v. Gibson, 18 Q. B. D. 637, at 
480*2’ RaP<ilge °n Criminal Procedure, sec. 349, pp. 479,

X]
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48,

February 15,1894. Boyd, C. :— the
tac

A study of the evidence satisfies" or (
this is a caseme

vieiwhich could not properly be withdrawn fA>m the jury.X 
There is abundant circumstantial evidence f/o warrant the * a for

oth<verdict of guilty, and no sufficient reason dxists to warrant 
the interference of this Court of Appeal/either upon the ' 
case reserved or upon the application for aView trial!

As to the evidence received and the manner in-^hwhit 
received, it is enough to say that the discretion q(ithe 

trial Judge was rightly exercised.

i
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rule that the agreement to conspire-nfust first be essab- 
lished before particular acta of the individuals implicated 
are admissible.
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:i The charge; of Coleridge, J., in Begina,v. Murphy, 8 C. 
& P., at p. 310, conveniently summarizes toe usual method
of proving a charge of conspiracy : “ Although the common 
design is the root of the charge, it is not necessary to p 
that the parties came together and actually agreed in te 
to have this common design, and to pursue it by 
means, and a/to carry it into execution. This is not neces
sary, because in many cases of the most clearly established 
conspiracies there are no means of proving any such thing, 
and neither law nor common-sense requires that itshoqld 
be proved. If you find that these two persons pursued by 
their acts the same object! oftel| by the same means, one 
performing one part of an act, and the other another part 
of the same act, so as to complete it, with a view to the 
attainment of the. object which they were pursuing, you ■ 
will be at liberty to draw the conclusion that they have 
been engaged in a conspiracy to effect that object. The 
question you have to ask yourselves is, ‘Had they thi
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t°u P„ar‘i®”lent' aPPe»» to have left Quebec on the night of f 
, W, C. the 3rd May, and arrived at Ottawa on the 4th. To that 

effect he writes hie brother Robert on the 5th May, 1883, in 
a letter containing this passage : " The tenders for cross 
wall only arrived here yesterday and are locked up until 
Monday, when he will commence his calculation. I will 
write you on Tuesday and let you know the result, 
“km was here yestërday. I told him' that it would be 
useless to get Peters,Another tenderer) out of the way as 
it would be tantamount to giving the contract to ’ 
highest tender, that you 
tender, as it was fair,"

°n 7th May, Monday, the defendant again writes from 
the House of Commons to his brother Robert: “I hope 
to let you know to-morrow about the result of the 
wajltenders. Haw your arrangements right with Beaucage 
^ Y“own.\l will give you timely notice-
Robert Bad. anticipated the receipt of this letter by pro
curing a transfer of interest from Beaucage on the 4th 

- May for the/benefit of Larkin, Connolly & Co.
On Tuesday, 8th May, the Member of Parliament again 

wntes his brother that he had seen Boyd that morning 
and the letter continues : " I will meet him this afternoon 
about it and know the result." - 

Thomas McCreevy thereafter obtained from Mr. Boyd 
a view of figures shewing the comparative extension of 
the sheet-piling totals, as tendered for by Peters, Samson 
and Larkin, Connolly & Co., and this was sent or given to 
his brother Robert. I think it is evident tiom Robert 
McGreevy s evidence that he had access also to infmwinn 
as to the other tenderers’ prices and the estimates of quanti
ses on which the government engineer figured, and that 
Fading the final acceptance of the successful tender. But 
apa.ttfto*n this, theinemorandum as to sheet-piling afforded 
a clfiST^newrf which Lufkin, Connolly & Co. were 
uhle to obtain the footing of lowest tenderers.

On May 16th, Gallagher sent in a letter of withdrawal, 
said to be prepared after conference with the defendant
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i67 me wSlaStLC0,n»Uy', ?“ the next <%• 17th May, was J-M -.i 
tmtten the letter of the chief engineer, Perlev to Beau

' allaghfer' C,!"iDg attention *<> ‘he evident mistake
n their pnces for sheet-piling, and answers from them
Zo1,°r:ntte? by th6 firm) were «■* on 19th May 

as to Gallagher and on the 21st as to Beaucage.
On 17th May, Thomas McOreevy, from the House of

Z lW er^ed T°r Beauca8e and Gallagher put their 
tenders higher than Larkin, Connolly & Co.’s whereas

Z* “ Motors, $20,000, or $8 per running foot 
I 1‘ raTn^$26'000’ °r <10'50 Per running foot.
Lt? °1,y & C°- $50°’ °r 26 «*• Per running
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634,340 -
The difference was 

in favour of „ 68,731
, , Mkm- Connolly & Co. Had a reasonable

teMqsStoCBss-SKtheir tender some thousands of dollar^ above the Peters^drawal,
fendant ftender.
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Bovd r 2^r,MPerIi?oo 0fficiaI communioation of the result on 
Boyd, c. 23rd May 1883, was in favour of Larkin, Connolly & Ca’s

tender, and on the 4th June, pursuant to order in Council

Op the same day Kinnipple & Morris, engineers of the
> sZ Xr’ hv6rh diSmiSSed' aDd the ~y was filled 

. Tf by the appointment of Mr. Boyd, who had

srs szzzsr- Mc0"', - “• -1--
ZrSttT °lh6r thaD the services hereinbefore setSrt m!o î° u ® X.8‘ May>'1883)- were handed to
s^m * 7 M0 y * fVe" fc° hk brother- and of this 

«7,000 appears to have gone to satisfy a judgment of
McCammon v. Thomas McCreevy. One or more ^ these 
notes was signed by the defendant Nicholas Connolly 
his sham was charged against him in the books of the

-«yatsrsir u-a <
tenderers on the cross wall contract, yet the calculations of"
the d nTTkh7uth“ toking the qu“tities as executed, if ■' 
the contract had been awarded on the.,Peters & Moore
ender, their total price, according to the\ scale of values 

given would have been some 170,000 les/than what was 
tende!0 ,C°nn0lIy& Co-on th® ostensible lowest
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hme consHt ng of those who merely deliberate though 
they may not agree on a plan of action, is of itself an overt 
act, because it is a step towards the prosecution of the
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Judgment. As to the 2nd and I Oth, they may be taken'
Bojrd, 0. transactions, conversations aid written co

between Robert McGreevy (the secret partner in the firm! 
and Thomas, his brother, and the other members of the 
firm, were properly receivable in the circumstances of this 
case. If at first not available against both defendants, 
they became so, if and whefifthe proof had so far advanced 
and cumulated as to indicate the existence of a common 
design on the part of the two defendants, jointly or with 
others. ' I am satisfied that such’a scheme was well proved 

6 whole, and that being so, what was said or done by 
either defendant or other conspirator in pursuance of the 

end is evidence against both or all. f 
The third point is as to the reception of evidence con

cerning the dredging contract of 1882. That seems to me 
to be not irrelevant and admissible as introductoiy to the 
later transaction, inviting as it did the secret partnership, 
of Robert McQreèvv with the Larkin firm and the 
manipulation of linleal tenders, 
in the particulars fujtoshed 
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v , of“The Criminal Cede, 1892 » (see 66 Viet, ch.
32, ached, sec. 981),

Section 617 says that the particular is to be entered 
the record, anil the trial shall proceed as if the indictment 
had been amended in conformity with such particular. I 
The evidence was in this view relevant to the pleadings, I
and thus not subject to the objection urged. "
• ’J?®''6 !?“ some arSument “s to the time mentioned 
in the indictment as the date of the conspiracy, "to wit,
1st May, 1883/ precluding evidence of an earlier daté.
ft!® “rt °bje,Cti?TTWaS overruled by Holt, C.J., in 

12 Howard’s State Trials, at p. 1897, who 
. e ay is not material, but only a circumstance, 

brut inform some day before the indictment preferred must 
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ou tU tenders, Some of his calculations were hypothetic, 
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proper for an engineer to work upon »»soIute bas»,
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The first paragraph of the case seems to be the most 
Ferguson, J. important one, and is in these words: "At the conclusion 

of the case for the Crown,(objection was taken on behalf 
of the defendants, that there was no evidence to be sub- 
mi to t e jury in support of the indictment, and that 
no overt act in Ontario in pursuance of the conspiracy 
had been shewn. I overruled the objection, and the do- 
fendant Ctmnolly was then called and examined as a 
witness on\is own behalf. I reserve, for the opinion 
of the Chancery Division of the High Court of Jus-
ZPrUfmt t0 the provisiot,s of the Criminal Code, 

1892, the question whether there was evidence proper to 
besubmitted to theory in support of the indictment."

Ihe Crown did not profess to1 be able to 
spiracy alleged by any direct evidence 
in fact of

[VOL. XIV,
Judgment.
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prove the con- 
to the making

an agreement constituting a conspiracy What 
was relied on was that this should be presumed or inferred
defendant^ fr°m ^ g‘Ven in evidence against the

At Hie bar before us, there was some discussion on the 
subject as to whether or not acts of an alleged co-con- 
spirator could or should be given in evidence against other*
of the conspirators before the existence of the conspiracy 
had been established by other independent evidence.

It is now as I think, entirely beyond question that a con
spiracy can be established without any proof of the m-t-i-c 
of the agreement in fact, between or amongst the alleged 
co-conspirators. 6
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if

râB'SJEiHpro ve that these four defendants,or any two of them, actually 
met together and concerted such a proceeding as appears 
to have Men carried out. That they did combine and 
spire to effect by fraud the return of Mr. Fellowes may 
be inferred fronVall the circumstances; and if the jury 
were satiséed fp/m their conduct either together or sever
ally, that they were acting in concert, then they were right 
in looking upon the conspiracy as proved."
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statements found in the books “ f the 08868 and

pursuance, of an apparent orimin^®8 aCCa!ed'done “ 
between them: ArchboM'e r • I?8PurP086 in common dence, 21st ed llostwnt»0™1^ Pleedin8 and Evi- 
Mvicahy v. 1^&&Z**?é** 17l< “d 
said that the p^ûtr ® ^817! Md^«further
the matter of «Zonroi^v f -nto 8«neral evidence of
connect the défendante with it-*»!glVelevidence to 
Esp. 718. " "• Rex‘ v. Hammond, 2

dence against all • Archbold l 1,6 given in evi-
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Judgment, to other counties than Middlesex ■ but «till - IItop-M, J. "against all having been proved from the comm^tyof I

of it7m fffeint S^d^coMUel,’ I “ld 

the looalrty requned for thepurpose of trial was holden I
tobe satisfied by overt acts done by some of them in I.
trW wslTad0” C0D6piraCy iD th6 °0Unty where the I

there .*? “dicate ver7 PIainIy that where I
*T f no direct evidence of the fact of conspiracy the I
«ts of each and every of the alleged conspirators can be 1
given in evidence for the purpose of proving that there
r“a con*P1««y. if such acts were doneapparently in 
furtherance of the common design. J

; J” f ® au*' Ford V. EUntt, 4 Exch. at p. 81 (where, how. 
ever, (he real question was one of fraud), Alderson, B„

8 ™,stake say that a conspiracy must be 
proved before the acts of the alleged conspirators can be 
given in evidence. It is competent to prove insulated 

^ WzCh theoon,P“*V itself may be estab- 
1 * »,*V*r to tbe l8D8uage of Wüliams J., in 

v. SZak 6 Q. B, at p. 139, which is to the same

The subject is treated of in Wright on Criminal Conspira- 
«es. Bl. ed„ commencing at p.212. Very clear and forcible 
language on the subject is used by Judge King 
monwealth v. McClean, 2 Parsons (Pa.) 368.

After having examined the authorities on this subject 
that were referred to at the bar, I am of the opinion that 
a statement made by one of the counsel for the Crown 
sp far as it goes, correctly expresses the meaning of thé 

/T °”the/«bject It was this : '• Wherever the writings 
or words of any of the parties charged with or implicated 
m a conspiracy can be considered in the nature of an act 
done in furtherance of the common design, they are 

miraible in evidence, not only as against the party him- 
self) but as proof of an act from which infer aL the 
jury may infer the conspiracy itself.”
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Judgment, by Larkin, Connolly & Co. There was another tender, 8 

Ferguson, J. that of Samson & Samson, lint it seems to have been so I
much higher than the others that little is said about it • 1
Robert McGreevy’s evidence shews that he, on behalf of I
Larkin, Connolly & Co., was the real owner of the tender ■
put in by or in the name of Beaucage, and that Gallagher’s 1
tender was in the interest of Larkin, Connolly & Co. I

He says there was a meeting (of the members of the | 
firm, or most of them, I presume), in the office of Larkin, 
Connolly & Co., at the preparation of those three tenders.
In each of those tenders, there occurred an error, in 
respect of the sheet-piling. The error in each was the 
same error. The errors were the same according to the 
evidence of Robert McGreevyraxcept a .little variation in 
price, and they (the errors) were in tendering for this part 
ot the work at a price per lineal foot, measuring length
wise of the piles to be planted or driven, instead of 
lengthwise of the piling (Which was to 'be eighfffeet thick) 
when the work was complete. The tenders as to this part 
were about twenty-si/cents per lineal foot, and the wit
ness says that the proper price per foot measured along 
the line of the -^ork when done would be about ten 
dollars per lineal foot.

These tenders had to be worked out upon the quantities 
in the office of the department at Ottawa, “ moneyed out ” 
as it was called, and in doing this, there would manifestly 
be a very wide difference between the result when the 
price is applied to the lineal foot of piling and when it is 
applied to the lineal foot of the work when completed ; 

i an(^ by obtaining the correction of such an error, a large 
difference would be made in the price of the work. It is 
also manifest that in " money lug out ” tenders put in with 
such an error, they would appear to be lower than really 
intended, and might, for this reason alone, be p^hsidered 
lower than tenders of other people.

A photograph of a memorandum proved to be in the 
handwriting of the defendant, Thomas McGreevy, in re
spect of these tenders is put in[evidence.
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On the same day, the 17th of May, 1888, a letter was or 
r.rgMon, j. had been sent by Perley, the ehief engineer, to the tend

erers, calling attention to the mistake or supposed mistake 
in the tenders, and asking, amongst other things, if 

• had really been made, and if so, requesting them to state a 
price per lineal foot in ti)e line of the work.

There can, I think, be no doubt that this is the letter 
referred to in the one of Thomas McGreevy of the same 
date, where he refers tq the letters that Gallagher and 
Beaucage will receive about their tenders.

On the 21st of May, 1888, Beaucage or Robert McGreevy 
for him, answered Parley’s letter, acknowledging the error 
in the tender, and referring to it as a very serious one, and 
stating prices per lineal foot, varying according to the 
thickness of the sheeting from $16 to $19 per foot.

There is a letter without date written from the St. Louis 
Hotel by Robert McGreevy to Murphy, asking him to 
send Connolly over " to-morrow morning,” to send a letter 
to Perley for Gallagher in answer to one sent him on the 
17th by Perley, asking an explanation on piles.

There is a letter to the secretary of the Public Works» 
apparently from Gallagher, and bearing date the 16th of 
May, 1888, withdrawing Gallagher’s tender, on condition 
of the deposit cheque being returned.

Robert McGreevy says that the defendant, Nicholas 
Connolly, was a party to the withdrawal of this tender. 
He also says that the interview referred to in the letter 
from his brother Tfiomas of thé 17th May took place in 
Ottawa.

On the 4th of May, 1888, Beaucage signed a document 
by which he agreed to transfer all hie rights in his tender 
(which was dated the 2nd of May, 1883) to UtH„ 
Connolly & Co., for the expressed consideration of $6,000. 
This was the position of Beaucage, and it appears from 
Gallagher's evidence and otherwise that he knew nothing 
whatever of the tenders, that his name was simply Aed 
by Larkin, Connolly tc Co.
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Judgment, defendant Thomas McGreevy, and when Robert McGreevy 
Fergneon, j. is asked if he had any id,ea of what the defendant Thomas 

McGreevy did for the sum of $72,000, he said he had 
an idea that he did all die could for the firm, and 
further on, being asked what did he, Thomas, do for 
the firm, he answers : “ Well, he did a good deal by way of 
advancing their interests in Ottawa."

There is a large volume of evidence respecting this and 
other matters, but I do nokAink it needful to pursue it 
further, except to point oxf that it is shewn that Robert 
McGreevy put into the 
towards the necessarily
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[firm a very unimportant sum 
pHal, and did little or no work, 
Vge sum as his share of the 

profits arising whilst hèswaàa menpber of the firm, out of 
which he paid or gave to W defendant Thomas McGreev* 
no less a sum than $58,000, and that the defendant Thomas! 
McGreevy received directly fromythe firm Larkin, Con-) ! 
nolly & Co. the sum of about $117,000, and that, accord
ing to the evidence of Robert McGreevy, so far as he 
knows, no commercial value was given for either of these 
sums. From all that appears, one would say that it is fair 
to suppose that if such commercial value had been given, 
Robert McGreevy would have been aware of it, and it 
nowhere appears that any such value was given.

There is, as I have said, much more evidence, and there 
are many more subjects upon which evidence was given. 
But if it were assumed that there were only the facts and 
the evidence I have alluded to, could it be said that there 

not evidence to go to the jury, from which they might 
reasonably infer the existence of the conspiracy ? I am 
unable to perceive (saying nothing at present as to the 
venue for trial) how the case could have been properly 
withdrawn from the jury for want of evidence to sup
port it

This first paragraph of the case goes on and says “ that 
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asEo venue or overtacts
xxv.

Judgment. Would be no room for discussion 
I’ergMon, J. in relation to it. Besides, ittirbe Considered that the in- 

dictment in this respect should h'aVe been different, it is 
a pleading that was amendable.

2 and 9. The second and the nintXparagraphs of the 
case have reference to certain evidence of Robert McQreevy 
and for purposes Jiere they may, to an extent, be taken 
together. For some reasons, no doubt good ones, the trial 
proceeded upon the whole of the twenty counts in the in- 
d-ctment, and the finding is in respect of all these counts 
In some of these counts Robert McGreevy, and the others 
named in these paragraphs, are charged as conspirators. 
It is not necessary that all the alleged conspirators should 
be prosecuted at the same time. What is done or said by 
those that are not prosecuted, if it appears to be in 
furtherance of the common design—the conspiracy—is 
evidence admissible, not only against themselves, if they 
were prosecuted, but against any of the conspirators who 

prosecuted. For these reasons the evidence of Robert 
McGreevy, so far as it disclosed anything in furtheran 
of the common design was, I think, admissible; and I 
think one searches in vain through the evidence alluded 
to in these paragraphs for evidence not so admissible for 
items of such) evidence which can be said to have occa- 
sioned substantial wrong or miscarriage.

3. As to the third paragraph of the case, I think this 
falls under the principle of the case of Blake v. The Albion 
Life Aeswrance Society, 4 0. P. D. 94, and that the evi
dence was properly enough admitted.

4. As to tie fourth paragraph of the case, it seems to be 
qmte correct that the letters were received in evidence and 
that the undertaking of counsel regarding them was not 
redeemed. But one cannot fail to see by the evidence that 
the true position, authorship and character of these letters 
were fully disclosed and thit in that light they were good 
evidence. Counsel seems merely to have been disappointed 
by the evidence of GalWher. The letters became during 
the trial, evidence, propef to be received as I f.hinlr
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Judgment, to bring himself within the exception, which, in The Queen 
Eerguson, J. v. Cbote, is said to be the only exception. Then as to the 

defendant McGreevy, the contents of the depositions be
came evidence, when on his cross-examination, the defen
dant Connolly virtually said that the depositions 
true in all respects.

8. As to the eighth paragraph, I do not see any fatal 
objection to the evidence of the witness W. T. Jennings, 
looking at it as evidence of an expert. True he made 
many calculations, some of which appear to have been of 
a tentative character, but some of them, so far as I can 
see, were otherwise, and based on solid

9. As to the ninth paragraph, in jdd 
before said respecting this paraaf 
am of the opinion that the agn 
and payments referred to, were m 
be placed by evidence before the jurÿ as casting further 
light upon the subject under consideration, if it is

yceded that they were of any importance for or against the 
defendant.

10. As to the tenth paragraph, I am of the opinion that 
the course pursued by the learned Judge was the correct
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11. As to the eleventh paragraph, the word " unlawful " 
has various significations. The putting in of several 
tenders as appears to have been done in this case, 
to me to be insincere, untruthful and fraudulent, and most 
certainly intended to deceive the parties to whom the 
tenders are given, and very possibly a person would not be 
permitted to retain and hold a pecuniary advantage 
gained by such means. The learned Judge did not tell 
the jury that the act was an indictable offence, or in so 
many words that it was a criminal act. I am not pre
pared to say that the learned Judge was in error or so 
far in error as to constitute a sufficient reason for giving 
effect to the defendants’ contentions.

12. This paragraph is as to the order of the addresses of 
counsel. The case was in this way peculiar. The defen-
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Judgment. 0f the United States of America, all of which seem to 
Meredith, J. be based upon the case of The King v: Briaac, 4 East, 164, 

in which, however, it was qqt necessary to determine the 
point, and it was not determined : it is more worthy of 
such consideration, where, as here, the question is one of 
jurisdiction as well, and having regard especially to the pro
visions of the Criminal Code, section 640, and the differ
ent constitutions of the Courts of the several Provinces, the 
different laws respecting property and civil rights in them 

. (a conspiracy to do a civil wrong being in most cases a 
crime), the great extent of this Dominion, and the pro
visions for the trial of criminal cases by mixed juries in 
some of the Provinces only.

It may fairly be asked whether the case of treason, so 
much relied upon, is an analogous case; for in treason 
there is, generally, no crime without an overt act ; while 
in conspiracy the crime is complete without any overt act 
beyond the act of conspiring,

And it may be suggested that perhaps the crime of con
spiracy is sometimes confused with the crime conspired to 
be committed, or the wrong conspired to be done : an 
entirely different offence.

The consequences of holding everything everywhere 
done in furtherance of the objects of the conspirators is 
a new conspiracy or a renewal of the old one seems to me 
somewhat farfetched ; the result might work grave injus
tice, and must be unsatisfactory upon the question of juris
diction.

It would surely be a thing to be regretted, if there cqydd' 
be several trials and acquittals and convictions, under dif
ferent jurisdictions, for in reality, in common sense, the one 
crime ; also, if, for one instance, persons, all, and always 
residents in the Province of British Columbia could be ii 
the Province of Prince Edward Island charged with, and 
brought tq trial upon a charge of, conspiracy, alleged tc 
have been committed in the former Province, to do at 
alleged civil wrong there, solely because someone alleged 
to have been authorized to, do so is alleged to havi

which alone is the crime.

.
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Judgment. ment or common understanding. There is enough in the 
Boyd, c. case to justify a finding that the

beyor 
in ot 
itself 
theret

common purpose was 
entered into at Ottawa, through Robert McGreevy as the 
intermediary with his brother Thomas, for Robert says he 
represented the claims of the firm to Thomas in writing 
and in speaking to him, i. e., at Ottawa. Apart from this, 

trial is not sought' on this ground.
But had the point been before us or were it properly 

open for consideration, I should say it ought not to pre
vail. The matter was apparently suggested by tile proviso 
in section 640 of the Code : “ That nothing in tj# Act auth
orizes any Court in one Province of Canada to try any 
person for any offence committed entirely in another Pro
vince, except in,” etc. (providing for the case of defamatory 
libel). That is to say, the Code does not authorize an 
offence committed entirely in one Province to be tried in 
another.
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But there is nothing in the Code to prohibit the 
trial of conspiracies as they had Men under the former 
law, and the place was defined as in the quotations 
already given from Starkie. That is, the venue may be 
where the agreement was entered into, or where any overt 
act was done in the pursuance of the common design.

Such acts were proved to have taken place in Ottawa by 
the letters written, and the information procured and trans
mitted as already detailed. Now the rationale of this I 
alternative venue is, that such an act is viewed 
newal or a continuation of the original agreement by all 
conspirator^, In opposition to what is laid down in the 
doubtful ruling, in Regina v. Beet, 1 Salk. 179, the practice 
is otherwise stated (as found in Starkie and the later text 
writers), by Grose, J., in 1803, in The King v. Brisac, 4 East 
164, mentioning with approval The King v. Bowes, a de
cision of 1787 (p. 171).

Of course the, crime of conspiracy is complete when the - 
agreement to do the wrong thing or to employ the wrong 
means is made, though there be no act in the execution of 
the design and then the place of trial is single and must be 
where the offence is complete. But if the matter
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V

\
hi

meats upo
Regina v.goes

-

z



1 ;

[VOL.

iugh in the 
jrpoae was 
levy as the 
ert says he 
in writing 
; from this,

XZV-J BEGINA V. CONNOLLY AND M‘ 

itself wherever any overt act

into overt acts in the cit/oM^L!^ forward

does not fall within the words or meaZgof

GBBKVY. 191
execution Judgment 

conspiring mind manifests
is

!

it properly 
tot to prê
tre proviso 
$ Act auth- 
;o try any 
other Pro- 
efamatory 
thorize an 
3e tried in

and the case 
the Code.

The counsel what p. 737 said • r° arg“ed ^ Kin9 v. Burdett, 3 B. & Aid.
a conspir’acy eitherZh! ?y "ndoubtedly 'be tried for
ginated, orfn the countyXëKo"6 (*

« ", rs L -K2TÏ

«rr: «£££**
or the erection of the nuisance t TnM 5 P‘raCy

Sttattrstrri'-iSioffence.” nt ot the aggregate
no?: lxZedWthy eXPTi0D' th60vert acts were 

merely of aggravatln-Zy
I ^.-forming in the bulk JelLZÏ ofrÂn

I In the same case (decided 1820), Abbott C J mm 
I ments upon and approves of 5TA« BwZ “i
I Begima v. at p. 178, and pointHut 'thaT^

I 'ihibit the 
;he former 
] notations 
le may be 
any overt 
sign.
Ittawa by 
and trans- I 
lie of this I
i as a re- I
nt by all I
ra in the I
e practice I
later text I
etc, 4 East I
ves, a de- 1

I

ri
I
fr:

when the 
he wrong 
cution of 
1 must be 
bter goes

)

:
i

Z



fi

198 [VOL.

Judgment, md misdemeanour are alike distinguishable from felony, 
Boyd, C. at p. 179 on the ground that each act is an offence of the 

same species with every other, and with the whole, and 
then proceeds, " if any such part of the entire misdemeanour 
be proved to have been done in the county in which the 
indictment is preferred, there is enough to satisfy the 
locality of trial," p. 180.

Ah author, Woolryoh, whose works are examples of 
accurate research, writing in 1842 on “ Misdemeanours," 
though referring frequently to Regina v. Beet (as reported 
in Salkeldand Lord Raymond), does not rely on it as govern
ing questions of vende, but says; “ With regard to the county 
where the offence is to be tried, any one may be selected 
where an overt act of conspiracy has been attempted," p. 
165. For this he cites the cases in 4 East, and refers to the 
citation of these by the counsel who argued, Reas. v. John
son, 6 East 590.

The King v. Brieac appears in the seventh volume 
of Revised Reports, p. 651, and is there at p. 657 noted as be- , 
ing quoted from by the Judge in Muleahy v. The Queen, L. 
R. 3 H. L. 306, 317. That case, therefore, I take to be of 
well recognized and unimpeachable authority, whereas 
the other case, as found in 1 Salkeld, is. not, I think, 
correctly reported, having regard to the following con- 
considerations : The case was decided in 17M-5, and was 
reported in the folio of 1713, now known as sixth Modern, 
at p. 185, in very great detail, whereas in Salkelil the report 
is short, irregularly condensed, and the volume containing 
it was first published after his death in 1717 under the 
care of Lord Hardwicke, it is supposed. \

The statement or dictum which appears in Reginav. Best,
1 Salk. 174, that the " venue must be where the conspiracy 

, was, not where the result of the conspiracy is put into exe- 
/ cution,” is not found in any of the contemporaneous or con- 
' current reports of the case : see 2 Lord Raym. 1167 ; Holt 

151 : and 6 Mod. case 186. This last contains the most de
tailed report of the case, and from it it appears that the 
passage given as judgment in 1 Salk, was the argument of 

1 counsel, citing from the Year Book (42 Edw. III. pt. 15).
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Roberts v. Bank of Toronto et al.

Lin—Artinrit Um—lfrautfictmt qf Brlckt on Property of Another 
Ptrton—Poutuion.

The plaintiff wee employed to nuoufseture briolu for another in a brick
yard belonging to the latter, of which, however, the plaintiff held poe- 
aeaeion for the purpose of hie contract, and remained and was in poe- 
aeaeion of the bncke at the time of their aeizure by the sheriff under an 
execution against the owner of the brickyard, who, immediately after 
such seizure, made an assignment for the benefit of creditors 

Held, that the plaintiff was entitled to a lien upon the bricks in priority 
to the execution and assignment for the benefit of creditors, and also in 
priority to the claim of a chattel mortgagee, though hie mortgage 
covered brick in course of manufaoturp during its continuance.

This was a trial of an interpleader issue in which the 
the plaintiff, John Roberts, affirmed, and the defendants, 
who were the Bank of Toronto, Henry W. Barber and Q. 
M. Gardner, the assignee for the benefit of creditors of 
Thomas Robertson, denied that at the date of the assign
ment by Robertson to Gardner for the benefit of credi
tors, and at the time of the Seizure of a quantity of brick 
by the sheriff of the county of York under an execution 
against Robertson in the suit of Kieran v. Robertson, and 
at the time of a certain distress made by the Bank of 
Toronto under a mortgage held by them the bricks in 
question were subject to the lien of the plaintiff as against 
the defendants.

The bricks
the season of 1898, for Robertson upon premises owned 
by the latter. On May 19th, 1898, Robertson made a 
chattel mortgage to the Toronto Wood Sc Shingle Com
pany, to secure an indebtedness of upwards of $8,000, 
which mortgage covered brick then in the kilns, substitu
tions therefor or additions thereto, and all brick in course 
of manufacture from time to time during the continuance 
of the mortgage or of any renewals thereof. This mort
gage was assigned for value to the defendant Henry W. 
Barber, as trustee for the Bank of Toronto, which bank

Statement.
1

manufactured by the plaintiff duringwere

\
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Judgment. April 18th, 1894. BOYD, C. :— 
Boyd, C. The facts in King v. The Indian Orchard Co., 11 Cush. 

231,distinguish it from Moore v. Hitchcock, 4 Wend. 293, and 
from this case. In the former case the land belonged to- 
the defendant, who le

Con■ it fojro limited term to one
agreed with King as toStearns for a brick ya 

the making of the b/cks on which the lien was claimed. 
But thé evidence showed that the possession of the yard 

men occupied it during the whole

iras■ Nunicipt1
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was with Stearns, wli 
period of manufacture, and it also appears that the plain
tiff withdrew from the possession of the bricks a week 
before they were sold by Stearns to the defendants. In 
the latter case, Moore v. Hitchcock, the owner of the land 
supplied all material and hired the plaintiff to make the 
brick and deliver them on board a vessel at $1.75 per 

i thousand. The Court held on the meaning of the contract 
that the employer had no legal right to the possession till the 

/ brick were delivered, and that the plaintiff was in posses
sion in fact at the time of the sale under execution. I find 
as a conclusion of facts in this case that the possession of 
the brickyard was in the plaintiff for the purpose of his 
contract with Robertson, the owner, and that the plaintiff 
remained and was in possession of the brick at the date of 
the seizure by the sheriff, and of the execution of the as
signment for creditors. Though there was no written con
tract with the plaintiff yet the manner of dealing and the 
conduct of the business indicate that Robertson had in 
effect surrendered the possession of the yard to the plain
tiff and his men, who alone worked there in the manu
facture of the brick. That this would be sufficient posses
sion for the attachment of an artisan’s lien appears to be 
recognized by Bigelow J., in 11 Cush., p. 234. As pointed 
out in Shaw v. Keler, 106 Miss., 448, 450, the plaintiff 
in 11th Cush., wholly failed to make out his actual posses
sion, but that cardinal fact is abundantly proved in the 
case in hand. The judgment will be for the plaintiff with
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Judgment. The plaintiffs purchased these debéntures and coupons 
wgeeeg, J. Mid became the holders of the same for.value. The respec- 

tive debentures that fell due on the let day of January in 
the years 188$^lga6, and 1887, and/ the coupons attached 
to the same, were duly paid by the defendants to the plain
tiffs, but the defendants refused to pay the debenture that, 
fell due on the 1st day of January, 1888, although they 
had year after year paid the amount^ of coupons attached 
to it, and the action is brought to recover /the amount of 
this debenture and the mnount of the coupon still attached 
to it, as well as interest since the let day of January,. 
1888, when, as/tKe plaintiffs say, the same should have 
been paid, 
also seek I 
money led 

' by, the^il
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plaintiffs, as I understand their pleading, 
recover the amount] of this last debenture as 
Ipr them to the defendants or money received 
Bants to the use of the plaintiffs, saying that 
Id the whole sum of $2,000 to the defendants 

9^the defendants' promise to pay the same, with interest, 
in four equal instalments, on the 1st days of January in’ 
the years 1886,1886,1887, and 1888, but that the defen
dants have not paid the last of such instalments.
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The plaihtiffs ask judgment against the defendants for 
the, amount of such last of \he four debentures', $500 
amount of the coupons still Attached to the same, $86, and 
interest on'both sums from the 1st day of January, 1888, 
at seven per cent per annum. They ask, asT suppose in 
the alternative, to recover from the defendants the sum of 
$600 as money had and received by the defendants from 
the plaintiffs.

The defendants by their statement of defence say that 
these debentures were issued and sold in good faith to- 
John A. Elliott for a valuable money consideration paid by 
Elliott to the council of the defendants, and applied by 
said council, not for, the ordinary or general purposes or 
benefit of the defendant corporation, but in the doing of 
certain local improvements, being drainage works to be 
paid for, as the defendants supposed and intended] not out 
of the general funds of the defendants, but by a local
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___ stition or report^of any engineer or provincial land sur-
Fergueon, J, veÿor, nor was the assessment 'or special rate thereby pur

ported to be made or levied preceded by or based upon 
any proper or sufficient assessment or charge by or through 
any such engineer or surveyor, nor was any Court of 
Revision held thereon, nor was any opportunity given 
to the persons whose lands were assessed to appeal from or , 
with regard to the assessment or charge, nor was the by- 4 
law advertised or otherwise published, nor were any lands 
in Harwich assessed or charged thereunder, nor was the 
assessment placed upon or extended to all the lands and 
roads to be benefited by or assessable for the works in the 
by-law provided for, nor were the persons whose property 
was supposed to be assessed or charged thereby notified of 
the said by-law or of the intention of the council to pass 
the same, and in consequence thereof, and for other reasons, 
the by-law is wholly illegal and void, and that by reason 
of the invalidity of the by-law they are unable to raise the 
moneys thereunder to pay the plaintiffs’ claim.

The defendants also say that their reeve and treasurer 
had not, nor had the defendants, any power or authority 
(other than the said by-law) to make, issue, sell, or dispose 
of the debentures, or to promise to pay the moneys claimed, 
and that they had not power to pay the amount of the 
debenture and coupon sued on otherwise than with moneys 
raised and levied under the by-law, and they deny that 
they promised to pay the said amount to the plaintiffs.

The defendants deny that they received any benefit from 
the moneys advanced by the plaintiffs, or that such moneys 
became part of the general fund of the defendants, or that 
the moneys were applied for their use or benefit. They 
say that the by-law, the assessment, and the debentures 
and coupons were wholly void and beyond the powers of 
the defendants and their council, and that no debt of the 
defendants to the plaintiffs was incurred thereby or there
under.

In the case Almmder v. Township of Howard, 14 O. R. | 
Î2,1 expressed the opinion that the by-law in question here

XXV.[E ONTARIO REPORTS.

Judgment Was a 
tiffs i

In
' A.R 

motio 
pose, 
knowi 
as tha 
the Mi 
pass a 
particu 
or re 
munici] 
report < 
the Mcl 
the pur 
and rep 
of the b 

In thi 
McGregc 
that I h 
was mad 
aforesaid 
there hel 
law for t 
insufficiei 
sub-sectii 
Osier, in 
(p. 86) : " 
under a c 
petitionin 
by the lat 
can be im] 
said: "Th 
1883 in qu 
dante, 14 
question n 
(p. 80) ; “ I

ipa

26-J’



■
I

[VOL.

land sur- 
reby pur
sed upon 
r through 
Court of 
ity given |
d from or J
a the by- *1
any lands j

was the 
lands and I
:ks in the I
property j 

lotified of I
il to pass 1
ir reasons, I
by reason I
) raise the I

XXV.]

was void, for the reasor 
tiffs in that action) .

A. R 72, which”°f BoWard’16 

motion to quash anotW ^ on »
Pose, namely, the maintenance7777 / T* pUr" 
known as the McGretror fwt j • 7*"^ °* fbe drain 
as that drain hadfeZjTVT”’the °*»* held that, 
the Municipal Act of 1866 7 Unde' tlle Provisions of 

by-law for^ the llL: 7 had n° P°wer to

and repairing " the same drain so tw7 °f " eleaninK out 
of the by-laws was for the that 6aoh

In the argument before mo u P S*
McGregor C^ek drain h7 n 7“ eontonded ‘hat
that I had I foXÏe7iL / % ^

law for the re^xwution I'7“ ,7 k 8“PPorted aa a by- 
insufficiently executed undeTTf “ °f. “ Work or 
sub-section did noTapnJy7 £??***■ ”* that «* 
Osier, in referring to the Mco7 J 77 Mr'Juati=e

torssarir!tF^ts
can be unposed by the council " The f th eg^'*tare- or 
said : " This, I think was a fatal Jh !eamed Jadge then 
1883 in question in the t of

CONFBDBBA1ION LIFE ASS'N V. HOWAKD.
201

ie plain- Judgment 
FeigueoaTj,

pass a

1

£treasurer 
authority 
)r dispose 
s claimed, 
int of the 
h moneys 
deny that 
intiffs, 
refit from 
ih moneys 
ts, or that 
it. They 
ebentures 
powers of 
ibt of the 
■ or there-

e

I

e

!

i, no. R
stion here said

:

'



\
[VOL.

Judgment. to the sufficiency of the by-law because I think there was no 
authority in the council to make a special assessment for 
the maintenance and repair of this drain, to which the 
whole township is bound to contribute."

The learned Judges of the Court of Appeal seem to have 
thoroughly considered apd dealt with the various statute» 
on the subject, and, whether or not this were so, it would 
not be for me to question, for a moment, the conclusions at 
which they arrived and stated in their judgments.

The debenture sued on states on its face that it was 
issued pursuant to by-law No. 16 of 1888, the by-law in 
question in the Alexander case, 14 O. R. 26, and, for present 
purposes, I must, with these authorities before me, hold that 
that by-law was and is void, not only because it was passed 
irregularly and without the performance of prerequisites, 
but also because passed upon a subject and for a pur
pose or for purposes in respect of which there 
power to pass a by-law such as this one is at all. 
that the by-law was from the beginning utterly void, and 
would have been so even if all the formalities and all the 
requirements in passing a by-law for the maintenance 
and repairs of drains had been strictly attended to and 
performed, because there was no power to pass such a by
law on the subject, or for the purposes for which it was

The plenum» are, as I think, on the evidence, innocent 
holders, in fact, of the debenture on which they have sued, 
having paid the full value of it as also ofjhé coupon ; and 
the question arises here as to whether» not they are as 
such innocent holders for value protected, or whether or 
not the defendants are estopped from saying that the deben
ture and coupon arfnot good and valid in the plaintifls

The plaintifls referred on this question to the case, 
many others, Webb v. The Commissioners of Hern*. 

Bay, L.R.5 Q.B. 648. The case, however, is clearly dis
tinguishable from the present one, for there there was 
power to issue debentures on the subject They had power
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Judgment, The oaiee PtndUton County v. Amy, IS Wallace U. 

S. R. S97 ; Supeiuieors v. Soktnok, 6 Wallaeé U. 8. R. 
778 ! Board of County of Kmo v, Atpinwall, 81 Howard 
U. S. R. 689 ; and Otlpokt v. City of Dubuqut, 1 Wallace 
Ü. 8. R. 176, are all oaeee in which there wae power to 
Iwue the bonds. The objection was that those things 
required by the legislature to be done before the power 

e to iwue the bonds should be exeroised had not been done. 
See the language of Mr, Justice Strong delivering the 
opinion of the Court, 18 Wallace at p. 806, that of Mr. 
Justloe Cllflord, 6 Wallace at p. 784, and that of Mr. Justice 
Nelson, 81 Howard at p. 644.

Mr. Justice Strong said : "A purchaser-igjiot always 
bound to look farther than to discover that thepSWer has 
been conferred, even though it be coupled with conditions 
precedent" j

Mr. Justice Clifford said : “ When a corporation jias 
power, under any circumstances, to issue negotiable 
securities, the decision of thisCoqrt is that the tondj fide 
holder has a right to presume they were issued under the 
circumstances which gave the requisite authority," referring 
to 1 Wallace 808. /
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The\ The' isge of Mr. Justice Nelson in delivering the 
opinion^ .the Court, 81 Howard at p. 644, is to the 
effect.

These, as I have said, were all oases in which there was 
the power to issue the bonds, if that power had been 
exercised after performance of the prerequisites provided 
for by the legislature.

The case Martk v. Fulton County, 10 Wallace U. S. R.
. 676, seems to me much more like the present case so far

as this question has concern. There the railway company 
was authorised to construct a railway from Warsaw, on 
the M. river, to the east line of the State. An-^LOtWas 
subsequently passed dividing the line into three divàrone, 
the western, central, and eastern, and each division wla 
created a new company. It was held that a subscription 
of stock and issue of county bonds, authorised upon a vote
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— end there is other 
Nergeeoe, j, evidence of this (an aeeount containing a receipt for such 

payment).
Elliott says he is the piaintiffh’ agent at Ridgetown in 

life insurance only, and that he cannot say why his name 
was used as payee in the debentures. He says that in the 
■Ale of the debentures he acted as agent for both parties 
and was paid a commission by each.

Mr. Mitton, the treasurer of the township, was called. 
He was unable to contradict the statements of Elliott 
His evidence was to the general effect that the price of 
the debentures had been received by the defendants, but 
that from the books of the defendants it could not be traced 
so as to see with accuracy what had become of it He 
said that only I7S4.0S had been paid for repairing the 
drain pursuant to the provisions of the by-law. But it 
was suggested, and not denied by the defendants’ counsel, 
that as large a sum as 11,000 was employed to retire notes 
that had been given by the defendants to raise money to 
be used in repairing the drain (in anticipation of the sale 
of the debentures), and, according to his (Mitton's) evidence, 
the sum of about *1,81$ was assessed and collected under 
the by-law a somewhat larger sum hiving been assessed.

I am of the opinion that I must find, and I do find upon 
the evidence that the transaction of the sale of the deben
tures, including the one in question here, was a transaction 
between the plaintiffs and the defendants made through 
toe instrumentality of an agent common to both, and that 
toe essence of the transaction was a sale by the defendants 
of their own debentures to the plaintiffs, they receiving 
the plaintiffs' money for them.

As before stated, the defend.,.^

i
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In Jefftryt 
**id to be, for 
nuture of a oo

were, according to the 
decision of the Clark case, bound to keep this drain, that 
is, their portion of it, in repair, and to pay for such repairs 
out of the general funds of the township, or with moneys 
levied upon the whole township, and not any particular 
part of it ; and it is difficult—it is to me impossible—to see 
that the defendants’ statement in their pleading that they
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Judgment could recover against their treasurer for money paid to the 
Ferguson, J. use of the guardians.

Money paid by the plaintiff without consideration, or 
for a consideration that has failed, may be recovered back :
Straton v. Raetall,-2 T. R. 866. So money given for worth
less foreign bonds : Young v. Cole, 3 Bing. N. C. 724 ; or 
for a worthless cheque : Turner v. Stone», 1 D. & L. 122.

The failure of the consideration must be complete in 
order to entitle the plaintiff to recover the money, but 
where the consideration is severable (ae I think it is here) 
complete failure of part may form a ground for recover
ing a proportionate part of the money paid for it : Hint 
v. Toison, 19 L. 'J. Ch, 441. J think the present 
differs materially from the case Lamert v. Heath, 15 M.
& W. 486, where it was held that the plaintiff could not 
recover as upon a failure of consideration where he has 
obtained that which he bargained for, although it turns 
out not genuine and valueless. There the defendant had 
purchased Kentish Coast Railway scrip, and Baron Alder- j 
son said : “ The question is simply this—was what the I 
parties bought in the market Kentish Coast Railway 1 In an Mtion 
scrip ?" Here the plaintiffs purchased from the defendants 1 lumber!*«'
their own debentures, which were bad. It was not a I by Me twin,
purchase from a third person in thé market, fl in j!

The case I have found to be a troublesome one. I am, fl *»
however, of the opinion that the [plaintiffs are entitled to fl P«>ptith»a
recover their money as money received by the defendants. 1 oould^’u,^ 
No question as to the Statute of Limitations to raised. 1 the h

The evidence of Mitton shews, though I fancy he was I en^l™,^ 
speaking only from the defendants' books, that the sum of fl to n‘tdh>n ' 
•2000 was received for the four debentures. They were fl BmcMot 

for equal sums, 1500 each. The money paid in respect of fl 3'rî«k« of”,hunt” 
this last one to what is claimed here. Although the de- E «“toriijr «^pt 
fendante have had this sum and have used and employed fl AnîvV'v. ‘ÂS'r 
it as before stated, yet I do not see that it is a case for E toe evil
interest before action brought, (under the provisions of the 1 «oting eî 
statute.) The plaintiffs are, I think, entitled to recover, 1 
and there will be judgment for them for $600, with 1 0a’«mn v.
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statement. 1 This was an action tried before Rose, J., and a jury, at 
Ottawa on the 27th September, 1893.

It was brought by the plaintiff, as administrator of the 
estate of Thomas F. Hurdman, deceased, to recover dam
ages arising from his death, which took place under 
following circumstances r

The deceased was employed by the Sheppard & Morse 
Lumber Company at their lumber yard, situated about 
two miles east of the Ottawa station of the defendants, 
and close th the line of the defendants railway, 
way company had lent rails to the lumber company, who 
had, at their own expense, constructed switches and sidings 
upon their own property, separated from the right of way 
of the railway company by a fence and by p gate 
trolled by the lumber company. The switches and sidings 
in the lumber company’s yard were connected with the 
defendants' line by a switch. The lumber company shipped 

the defendants’ railway, for

the

The rail-

: con-

quantities of lumber over 
which they paid freight from Ottawa station to the points 
of destination-. The defendants were in the habit, when 
advised by the lumbév company that loaded cars 
awaiting removal, of sending an enginè^ith its crew to 
the lumber yard, there collecting the loaded cars and mak
ing them up into a train, and then moving them to their 

line, and thence to their several destinations. They 
also in the habit of drawing to the defendants’ yard 

such empty cars as were needed, and placing them in such 
parts of the yard as the lumber company should indicate 
For the services so rendered no charge was made to the 
lumber company. Originally the lumber company 
done in their own yard by means of horses the work

son

were

own
weref

I
had

thus done by the defendants’ engines, but this having 
been found inconvenient, th^deferraants had sent their

Upon the 30th December, 1892, the deceased 
ngaged with a boy named Asher in counting and 

tallying lumber which had been loaded in a box car of the 
defendants. There was a pile of lumber at each end of 
the car with a narrow space of some fourteen inches in

engmes. 
was e
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wasStatement. Answer.
negligence aforesaid.

4. Did the deceased, knowing the danger, voluntarily 
the risks of shunting? Answer. The deceasedaccept

voluntarily accepted the,risks of shunting.
The damages were assessed by consent at $750.I

McCarthy, Q. 0., and Kidd, for the plaintiff. 
Chrysler, Q. C., and W. Nesbitt, for the defendants.

December Iff, 1893. Rose, J. :

The facts of this case are fairly set out in a very care-
to me since thefully prepared memorandum handed in 

trial of the case by the counsel for the defendant company.
\ At the trial I thought there was evidence to go to the 

jury of negligence on the part of those in control of the 
engine. I am still of that opinion, and think I could not 
have properly withdrawn the case from the jury as to such 

1# question. The jury found negligence in the management 
of the engine, and therefore in the consideration of this 
case we start with negligence proven against the driver 
and the yard-master, Clark, who had control of the engine 
when the accident happened. The engine was the property 
of the .defendant company. The driver and the yard- 
master were the servants of such company, and paid 
by it. The employment in which the men were engaged 
was apparently in the line of business which the com
pany was carrying on, and apparently, therefore, the 
negligence was the negligence of the defendant company.
But it is urged that on the occasion in question the driver 
and yard-master were not the servants of such company, company th
but were the servants of the Sheppard & Morse Lumber and an engii
Company, to whiâi company the defendant company had A yard and we 
lent the engine and the servants, and that therefore the < of getting tl

nts were the servants of the lumber company, and the 11 jn transit
\\ counting 

a!t companion

I eerva
engine under the control of the lumber company.

There is no question about the law ; the difficulty is s
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acts of this case. Judgment.
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Judgment, lumber company desired this car also to be taken away by 
the defendant company, although it had not been billed, 
which was to be done after it had left the yard.- While 
shunting this last mentioned car, it was run violently 
against another car, causing the lumber to come together 
and causing the death of the lad Hurdman. If this shunt
ing was merely the moving of the cars in the yard, simply 
and solely for the convenience of the lumber company, and 
not in anywise in performance of the contract or agree
ment between the two companies, if it was something done 
simply for the accommodation of the lumber company, and 
did not advance the work of the defendant company for 
which it was paid, and which 'it was under contract to 
perform, it probably would be difficult to say that the 
engine and the men in charge were, at the time of the 
accident, in the service of the defendant company. No 
doubt they were under the direction of the yard foreman 
as to what cars to take, and in that sense under his direc- I 
tion as to the shunting. But it seems to me upon this J 
evidence—if I am to find the fact which the defendant’s I 
counsel have asked me to do—that the work being per- | 
formed was in pursuance of the contract between the I 
parties. It seems to me that if the engine in question had I 
been run into the yard of the lumber company, simply I 
and solely for the purpose of drawing therefrom laden I 
cars which were ready for shipment, and if, after the I 
engine had coupled on to such cars, by some negligence in I 
the management of the train an accident had happened, 1 
it would be beyond question that the negligence would I 
have been the negligence of the servants of the defendant 1 
company. And it seems to me to follow that if the shunting 1 
that was being done was for the purpose of placing the 1 
cars so that the engine might draw them from the yard 1 
and place them in transit under a contract between the I 
companies, such work was the work of the defendant I 
company, and being performed by it just as much a» I 
if the engine had been coupled on to the cars and the cars 
were already in motion for the purpose of leaving the yard.
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.hulgmwit. of the jury tlmt the deceased voluntarily accepted the risks 
Rmr,of «hunting, tiiken In oonnectlon with my charge, may, a« 

argued by the counsel for the defendant company, lie fairly' 
read a* a finding that the deceaaod knew that the car wan 
to lie put In motion, that he knew there was danger, that 
ho waa in a position of peril from the liability of the oar 
being put In too rapid motion, and that the result of auoh 
rapid motion would lie In the concussion to oauae the 
lumber to go together and so to injure him and destroy his 
life, and that, knowing the danger ami having it before bis 
mind, and knowing the conditions which existed, ho did, In 
that sense, voluntarily place himself In a position of danger, 
did run the chances of the oar boinjç run too rapidly, of there 
being a concussion, of the lumber coming together, and of 
the result which happened. But, assuming that all these 
facts were found as I have stated them, in the language «• 
which f have extracted from my chaige, I do not think it/ 
assists the defendant company. I think Mr. McCarthy's 
illustration offered in argument was very apposite, via, 
that when one went on board of a railway train, which he 
knew would proceed at a very high rate of speed, he knew 
that there was a risk of accident from negligence, and that 
if an accident occurred from negligence on a train moving 
at such a high rate of speed, it would probably be serious 
and result in death, and in that sense, going upon such a 
train, he voluntarily incurred such risk. But that would 
not excuse the railway company having control of such 
train from negligence of their servants causing the accident.
So here, if, as found, the engine was managed with such 
negligence as to cause the accident, the servants of the de
fendant company in charge of its engine, knowing that the 
deceased was upon the ou-, cannot be excused from the 
result of such negligence simply because the deceased 
placed himself voluntarily in the car, knowing that if there 
was negligence, it would probably result in an accident 
which would cause his death. He certainly did not invite I 
the negligence ; he was justified in believing that there ! 
would ■ be no negligence, that those in management of the J

XXV.]

«nglno, 
to belli 
engine i 
(fence hi 
excuse I 
nrgmnor 
have ref 

The rr 
the plain 
judgmenl 
tings of I

!

j Againsl 
, Hilary si 

1 grounds ft 
v That tin 

tod to the 
wore at th 
oompany a 
dents
too answer 
ihould have 
verdict was

Tlie motii 
1894, before 

Wallace A 
no business i 
there merely 
was used in s 
in judgment 
rate of speed 
engine were j 
defendants, bt 
were perform! 
deceased 
owed him no d 
S9 L. T. N. 8 

î8—voi

were

was i

1

i

SB
na

tE
S&

i



i[VOL.
™«o,

««««. itself from the luit ?* °0mP“V may „otzray “» -et 2Kr
n-Wfc1! •"*■'«! »,

e risks 
my, ns 
i fairly' 
ir was 
ir, that 
he oar 
if Hiioh 
se the 
•oy hie 
ire hie 
itid, in 
langer,
E there 
and of 
these

117

i

!

:
H

/ Hi,»''y 8itting/ofgthenDlvMd0fTn°nt" moved durin8 the
^"4 Xt otr.,!f0Urt' “H -PonM:

r yr to tm ,ubml,
Wore at the time acting unZtV C mrg° of tho engine:rry »nd ^ Sf Xziï ^ ydants were therefore not liable t Ae.nd the defen- 
*he answer to the fourth n Z '" ^ ‘hat
ahould have been entered H J«d8«ent in

’SirF-""”"

rÆï««r=aSinss
«te of speed the engine Z "1“^ flnd at what 
engme were in faet not at the tim^ih ^ °rew of the 
defendants, but of the lumber com ” heL8erv*nte of the 
were performing. Vnon th, omPany, whose work theys=a?&££ssawayî

89 L T. N. S. 814; Tone, v nl ^^Mttrn A Oo„ 
*8-vol. xxv. o!T v,ftwki *•«•** *r. Co., 18

I««age
inki
,rl a
i. via, 
ieh he 
knew 

1 that 
loving 
erious 
uch a 
would 
: such 
ident. 
such 

le de- 
kt the 
n the 
eased 
there 
lident 
invite 
there 
if the

upon 
any event 

! and that the

Iruaiy,

|

;
P

?
If



218 THE ONTARIO REPORTS. [VOL. XXV

Argument, C. R. 696. The deceased was nolens; he took the risks 
of shunting ; and the maxim " volenti non fit injuria 
applies.

McCarthy, Q. G, (Kidd with him), for the plaintiff. The 
defendants are responsible for the acts of their servants, 
notwithstanding the fact that they were at the time per
forming the work of the lumber company. I refer to 
Laugher v. Pointer, 6 B. & C. 647 ; Quarman v. Bumeti 
6 M. & W. 499 ; Johnson v. Lindsay, [1891] A. C. 371,\ 
382 ; Murray v. Currie, L. R. 6 C. P. 24; Ro\rke v. White] 
Moss Colliery Co., 2 C. R D. 205 ; Donovan v. Laing, [1893]
1 Q. B. 629 ; Jones v. Corporation Liverpool, 14 Q. B. D. 
890. This is certainly not a case of contributory negli
gence : Thomas v. Qvartermaine, 18 Q. B. D. 685. When 
"volenti non fit" is sought to be applied in cases other 
than those between master and servant, it simply amounts 
to “ leave and license it can have nothing to do with 
contract. Scienter is not volens. Woodley v. Metropolitan 
District R. W. Co., 2 Ex. D. 384, is not applicable to this 

and has been shaken by Smith v. Baker, [1891] A. 0. 
325. I refer also to Osborne v. London and North- Western 
B. W. Co., 21 Q. B. D. 220 ; Membery v. Great Western 
R W. Co., 14 App. Cas. 179 ; Thruesell v. Handyside 20
Q. B. D. 359.

Nesbitt, in reply, on the point that the accident was the 
result of a mere error in judgment, referred to Hutchin- 

v. Canadian Pacific R W. Co., 17 0. R. 347 ; 16 A.
R. 429 ; Follet v. Toronto Street R W. Co., 15 A. R. 346.
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May 21,1894. Th^ judgment of the Court was deliv

ered by

Street, J.

In my opinion the learned trial Judge could not have 
withdrawn this case from the jury on the ground that 
there was no evidence of negligence to be submitted to 
them. There was, as is usual where this question is in 
dispute, a conflict of evidence as to the rate at which
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Judgment. jn charge of the engine knew he was in the car, and that 

Street, J. the q»r was loaded with timber, for otherwise there would 
, have been no question of negligence.

The defendants' servants must be taken to have known 
that the work in which they were engaged was work 
which, unless done with proper care and precaution, would 
very probably cause injury to the deceased, and this 
knowledge imposed upon them a duty towards him, no 
matter whether he were in the car as a mere licensee or 
otherwise, to use the care necessary to avoid causing that 
injury : Heaven v. Pender, 11 Q. B. D. 503 ; Membery v. 
Great Western R. W. Co., 14 App. Cas. 179, 192 ; Woodley 
v. Metropolitan District R. W. Co., 2 Ex. D. 384 ; Thomas v. 
Quartermaine, 18 Q. B. D. 686 at p. 688.

The knowledge on the part of the defendants’ servants 
in charge of the engine of the presence of the deceased in 
the car, and of the probable consequences to him of the 
act which they were about to do, if it were done without 
due care, is sufficient to distinguish this case from Batchelor 
v. Fortescue, 11 Q. B. D. 474, and cases of that class, even 
supposing the deceased to have had no business in the 
car at the time of the accident. The Master of the Rolls 
says in his j udgment upon the appeal in that case : “ There 
was no evidence to shew that the defendant’s workmen 
had reason to expect the deceased to be at the spot where 
he met with his death.”

It is further contended that at all events the finding of 
the jury that the deceased voluntarily accepted the risks 
of shunting, entitles the defendants to have judgment 
entered in their favour, and the judgment of Cockbum, C. J., 
m Woodley v. Metropolitan District R. W. Co., 2 Ex D. 384, 
appears to support this view. That judgment, however, 
does not seem to have been concurred in by any of the 
other members of the Court, although the result at which 
he arrived was that which was adopted. It is, I think, 
inconsistent with the later authorities, and especially with 
Smith v. Baker, [1891] A. C. 325, which seems practically 
to decide, so far as the maxim “ volenti non fit injuria"
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Judgment, it within the line of cases Of which Rourlce v. White
Street, J. Moss Colliery Co., 2 O, P. D. 205, and Donovan v. Laing, 

[1893] 1 Q. B. 629, are instances, The fact that the 
doctor and engine driver were to some slight extent acting 
at the time under the direction of the servants of the 
lumber company in this, that they were moving such 
as they were told by them to do, can certainly carry the 
case no further than did the facts in the l^te case of Cam
eron v. Nystrom, [1893] A. C. 308. In thit case the plain
tiff, a sailor on a vessel whose cargo was being discharged 
by a stevedore under contract with the shipowner, 
injured by the negligence of one qf the stevedore’s men, 
and brought an action against the stevedore to 
compensation for his injuries. The defence of common 
employment was set up. The Lord Chancellor, who de
livered the judgment of the Privy Council, says (p. 312)
“ The relation of stevedore to shipowner is a well known 
relation, involving no doubt the right of the master 
of the vessel to control the order in which the cargo 
should be discharged, and various other incidents of the 
discharge, but in no way putting the servants of the 
stevedore so completely under the control and at the dis
position of the master as to make them the servants of the 
shipowner, who neither pays them, nor selects them, nor 
could discharge them, nor stands in any other relation to 
them than this, that they are the servants of a contractor 
employed on behalf of the ship to do a particular work.” 
See also Quarman v. Burnett, 6 M. & W. 499.

In my opinion, the men in charge of the engine here 
must be treated as having continued to be the defendants’ 
servants throughout the work, and the defendants are 
responsible for their acts.

The motion should be dismissed with costs.
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risk ; (5) the plaintiff's own negligence after being warned 
of the dangerous manner in which he was digging; (6) 
that the plaintiff was not a workman within the 
ing of the Act and amendments ; (7) that if there was any 
negligence, it was that of a fellow-workman engaged in a 
common employment.

The action was tried before Born, C, and a jury, at the 
Hamilton Spring Assizes, 1894.

The evidence as to the hiring was that of the plaintiff, 
who said he hired with the defendant, who was a farmer, 
on the 7th, four days before the accident ; that the defen
dant asked him what he could do, ahd he told the defendant 
that he could team, and had worked at brickmaknljg, and 
also at stone mason work. There was nothing else said.
The defendant started the plaintiff to work at mason work 
at the stable on the farm up to Friday the 10th ; then the 
defendant took the plaintiff out to the drain and told him 
to go to work and dig it out; he went to work, and while 
digging the earth caved in and injured him. The object 
of the drain was to take water off the defendant’s farm.

The trial Judge gave the jury the following questions 
to answer :—

1. How did the cave-in.happen ? Was it from the piling 
up of earth on the side, or from undermining ?

2. If the bank was not undermined, was there a want I
of reasonable care in not having it shored up ? I

3. Who had the better means of judging as to the danger I
of cave-in, having regard to the nature of the soil and re- 1 
opening of the old drain ? 1

4. Was the plaintiff so inexperienced in earth-work and 1
digging that he needed information in order to judge of I 
the liability to cave in of this drain ? I

5. Did the defendant know, or should he have known, I
that the place as dug out was unsafe and needed protec- I 
tion before and at the time of the accident î I

6. Did the plaintiff go to the place where he was hurt I 
act, without being directed so to do by the I

défendant or by any one for the defendant f I
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Argument, home to the defendant. There should at least be a new 
trial to have these questions determined.

Stuart Livingston, for the plaintiff. A general verdict 
may be returned : Furlong v. Carroll, 7 A. R. 145. The 
plaintiff was not a servant in husbandry: Lowther v. Earl of 
Radnor, 8 East 113 ; Branwell v. Pennehk, 7 B. & C. 536 ; 
Brannigan v. Robinson, 8 Times L. R. <244; McOoll v.
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he
in
tak
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: vl
andSlack, 18 Ct. Seas. Cas., 4th ser., 507 ; Pollock v. Cassidy, 

8 Ct. Sess. Cas., 3rd ser., 615.

June 8, 1894. The judgment of the Court was delivered

cool
beds
bustI
Expby

Isi
Falconbridge, J. :—

The 66 Vic. ch. 26 (0.) enacts that “ ‘ Workman ’ does not 
include a domestic or menial servant or servant in hus
bandry, gardening, or fruit growing, where the personal 
injury caused to any such servant has be|n occasioned by 
or has arisen from or in the usual course of his work or 
employment as a domestic or menial servant, or as a servant 
in husbandry, gardening, or fruit growing * * .”

[The learned Judge then set out the evidence as to the 
hiring, ubi supra, and proceeded :]

In Stroud’s Judicial Dictionary, sub verb., “ servant in 
husbandry ” is defined to be “a person, whether male or 
female, whose chief employment is in works of husbandry ; 
i. e., the culture or keeping of the ground, or the manage
ment or working of horses or cattle, or the gathering in of 
crops, or any other work strictly pertaining to the manual 
labour required by farmers.”

A person whose contract was that he should keep the 
general accounts belonging to the farm, should weigh out 
food for cattle, and set the men to work, should lend a j 
hand to anything if wanted, and especially should in all 
things carry out the orders of his employer, was held not 
to be a servant in husbandry, but rather a bailiff or super- I 
in tendent : Davies v. Lord Berwick, 3 E. & E. 549. And I 
the compiling of a herd-book was there held not to b<^ I 
husbandry work. \ I
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Judgment, answering of specific questions, and was not sufficiently 
Fnloonbri.lge, instructive for the purpose of getting a general verdict.

J- I point as one instance to the matter of consideration
involved in the 8th question, viz., “ Was the hiring as a 
servant in husbandry, or as a workman to dig a drain, and 
that not as a part of farming work ?”

As to this there is no word of instruction in the charge.
And again, the learned Chancellor says : “ I have not 

troubled you with the law, because that will be discussed 
afterwards ; I am putting it to you to get at the facts, if 
you can, upon which the law will be applied.”

They were not competent to find a general verdict with
out being told what the law was.

The jury did not even announce that they answered the 
questions or any of them in a sense favourable to the plain-

228 THE ONTARIO REPORTS.
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What happened wheu they returned was as follows :— 
(Juiy returned at 11.47 p.m.)

The Foreman : We have agreed upon a verdict of $250' 
for the plaintiff.

His Lordship.—Have you answered any pf the ques
tions ?

The Foreman.— Some of them. The first one we 
thought we had answered ; we thought that this man was 
the agent for the defendant.

His Lordship.—So you give a general verdict ? You 
do not answer ittpre than one question. Have you put 
any answers on the paper ?

The Foreman.—No sir, we have no answers.
His Lordship.—I will put the verdict in that shape 

then.
Verdict for the plaintiff ; damages $250.
There was a formal objection taken by defendant’s 

counsel to the reception of a general verdict, and I think, 
under these circumstances, it cannot stand.

There will be an order for a new trial ; costs of the last 
trial and of this motion to be costs in the cause to the suc
cessful party.
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Judgment. June 1,1894. Ferguson, J. :—

Ferguson, J.
hoc
chil

The plaintiffs recovered a judgment of the County- 
Court of the united counties of Stormont, Dundas, and 
Glengarry, against the defendants E. Douglas Adams and 
Estella M. Adams for debt and costs, $226.01. These two- 
defendants are husband and wife. The action in the 
County Court was upon ai promissory note made by them. 
This judgment, by an amendment thereof as shewn by the 
exemplification, contains an order or adjudication that, so 
far a^ the defendant Estella M. Adams has concern, the 
amount shall be payable out of her separate property.

Executions have been issued upon this judgment and 
duly placed in the hands of the proper sheriff to be 
cuted, but the sheriff has failed to levy and realize any 
sum, and, if requested to return the executions, will return 
“ no goods" and “ no lands,” respectively.

This action is brought for the purpose of having 
receiver appointed, who, when appointed, may, it is urged, 
be able to obtain and receive certain moneys to be applied 
in satisfaction of the plaintiffs' demand upon their judg
ment. The plaintiffs also ask for other incidental relief, 
and have the equivalent of the general prayer.

The property out of which, or rather out of the rents or 
profits of which, the plaintiffs expect to obtain satisfaction 
of their judgment, and in respect of which the appoint
ment of a receiver is asked, is most peculiarly circum
stanced. It is lot No. 20 on the south side of Fourth 
street, in the town of Cornwall.

It is undisputed that the late Pierrepoint Edward Adams, 
who died about the 15th day of December, 1882, was at 
the time of his death the owner in fee of this lot.

By his last will he, the late Pierrepoint Edward Adams, 
devised the lot, the words of the devise being : “ I give 
and devise lot No. 20 on the south side of Fourth street,, 
in the town of Cornwall, to my brother Charles P. Adams- 
upon trust, as follows : first, to permit my nephew Emmet 
Adams and his wife and children to use the same for a
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children of thésaidEmin ,8ame to whichever of the Judgment

«iSSiïïitrr1**-.bears date the 2nd April 1882 . 7 ^ The will 
in hie evidence save he lived \fnd’ ** tllls defendant 
the testator, and coniînp dt ° ,0t fa the Retime of
£>d^, n u ÆSi ïtï0:»? htrth;teste-

living upon the lot at the time of the , .h,afami)y were 
There are four children • the 6 malcmg of the will, 

and the "next youngest" i„ J0UnSei,t's four years old, 
testator’s death therefore 0nlvT' iVh° time of the 
and their father and mother w tw° chlldre=, and these 
doubt) living upon this”? (‘here “ “‘tie, if any,

(and whlthèX^ÂbMsne? * D°Ug!aS Adams 

tradicted), that at the time^f th* dlsputed or con- 
there were two houses upon the 1 ® de“th of the testator

there are now in all seven tenem ‘ te“ement’,and that 
that Charles P. Adams the? ^ ^ °" the lot He says 
provements, except the labour" wh' h“d f°r 811 these im- 
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witness says that neither he nor hie wife has any authority, 
.Ferguson, j. by which he means authority from the trustee, to collect 

the rents, but that the rents have been paid to him. It 
appears from his evidence that his wife has someth 
hold furniture that she got from her father, but it is not of 
great value and. is mortgaged. Charles P. Adams, the 
trustee, died about two years ago. He never prevented 
this defendant E. Douglas Adams from collecting the 
rents. He knew that the family was living on the rents, 
as this defendant in his evidence says.

No trustee has been appointed in the room of Charles 
P. Adams. So far as shewn by'the evidence, one of the 
children of Charles P. Adams is an infant and living in 

, Pont du Lac, in the State of Wisconsin ; another, an adult, 
{ lives in the State of Nebraska ; and another, Mary, Pus- 
Vngâr, is dead, having left several infant children in the 

Sy» of Nebraska. It is said that the debt for which the 
judgment was recovered was incurred for necessaries for 
the family ; Cameron, one of the plaintiffs, in his evidence 
says that when giving the credit he made no inquiry as to 
the necessities of the children, nor as to whether or not 
the defendant Estella M. Adams had any separate pro-
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By reading the declarations of the two trusts together, 

one sees, I think, that the right in equity taken by these 
defendants was one the continuance of which was to be 
during the life of E. Douglas Adams. But I cannot see 
that these defendants took by the gift any estate in the 
land. I canhot see that they took anything more than the 
right to call upon the trustee to permit them to use the 
lot for a home, just as stated in the will, which seems to be 
only what may be considered a right to claim from the 
trustee a permission or license to use the lot for the pur
pose stated, a thing that I think falls short of being an 
estate in the land.

That the testator did not use the word “ home" as signi
fying merely a house to live in, appears, I think, from the 
fact that at the time of his death there were two houses

80-
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Judgment. and this they are doing, having the advantage of the in- 
Ferguaon, J. creased value of it, arising by the generosity of friends, 

who by their outlay increased the value of the freehold. 
As I have before stated, I «think the testator could not have 
meant by the words of the igill that a “ home” was to be 
simply a house td live in.

The object of the plaintiff is to have a receiver, and 
through him obtain satisfaction out of the part of the ben- - 
efit or advantage in respect of this lot that is above alluded 
to. The plaintiffs relied chiefly on the authority of the 
case Allen v. Furness, 20 A. R(34, and the judgment of 
the Chancellor in that case. The defendant relies chiefly 
upon the case Fisken v. Brooke, 4 A. R. 8.

I cannot see that Allen v. Furness is at all like the pr 
ent case. There property was given to a man for life for 
the support of himself and his children. This property 
yielded an income, and the Court saw its way to taking 
for the satisfaction of a creditor the part of the income 
that was thought really to belong to the debtor, arriving 
a| the amount of this by making a division of the income. 
Here the judgment debtors and tfreir children have the 
right to be permitted to use a lot for a home, which I think 
an entirely different thing.

The authorities on which the late Chief Justice Moss 
based his judgment in Fisken v. Brooke- seem to me to be 
entirely against the plaintiffs' contention in this case. See 
those referred to on p. 17.

The subject is one that it must be admitted is perplex- 
ing. I have read these two cases, and all the authorities 
referred to in them, as well as some other cases referred to- 
at the bar ; and I have also been guilty of some indepen
dent search amongst the books, without finding 
directly in point.1 I have, however, arrived at the 
elusion that this joint right to be permitted to use this lot 
for a home is not a thing that can be or should be reached 
through a receiver to make it available for the satisfaction 
of the plaintiffs' claim, and I am of the opinion that this 
action should be dismissed.
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of Succession, p. 218 ; In re Johnston, Cockerell v. Eall of 
Essex, 26 Oh, D. 538, at p. 554 ; In re Higgins, Day v. 
Turnell, 29 Ch. I). 697; In re Bridger, 10 Times L. E. 153.

W. Mortimer Clark, Q, C., for the Home for Incurables, 
cited Williams on Executors, 9th ed., vol. 2, p. 1506.

Alfred Hoskin, Q. 0., for the defendant the Rev. A. 
Williams.

J. Reeve, Q. 0., for the defendant Thompson. “ Residue ” 
residue after payment of all charges to which the 

tate is subject. The charities wish to claim the right to 
saddle the individual legatees with these charges, but th 
Court will never marshal in favodr of a charity : Trethev/y 
v. Helyarr, 4 Ch. D. 53. If the general law is that thes 
charges would come out of the general residue, then, before 
you can take them out of particular legacies, there must 
be clear and distinct words.

Vickers, for the defendant Violet Hall. The will was 
made before the Act as to succession duty, which we 
submit, therefore, does not apply to it : Baldwin v. King- 
stone, 16 0. R 341,18 A. R. 63.
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y 10th, 1894. MacMahon, J,

Motion on behalf of the plaintiffs’ the executors of the 
last will and codicil of Joseph Keterson, deceased, for a 
constriction of the said will and codicil.

The testator, Joseph Keterson, by his last will bearin» 
date the 26th day of October, A/D. 1891, devised and be” 
queathed all his real and personal estate to his executors 
and trustees for the following purposes, namely : after 
paying his debts and funeral expenses to pay to The Pro
testant Orphans' Home «10,000, to The Home for Incur
ables, «7,000, to, The Irish Protestant Benevolent Society 
«7,000, to The Boys’ Home «5,000, to The Girls’ Home 
85,000, to The Newsboys’ Hdme_.«2,000, to The Infants’ 
Home 82,000, and to Violet Hall «3,000, to Miss Half
penny, his Musefceeper, 81,500, to the Rev. Alexander 

i Williams «500, for the purposes therein mentioned, and
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Judgment. (s.g, 2) "To property given, dlevised, or bequeathed tor 
MacMehon, religious, charitable, or. educational purposes.” And the 

14th section provides : " Any administrator, executor, or 
trustee having in charge or trust any estate, legacy or 
property subject to the said duty shall deduct the duty 

t therefrom, or collect the duty thereon upon the appraised 
value thereof from the. person entitled to sbch property, 

' and he shall not deliver any property subject to duty to 
any person until he has collected the duty thereon.”

The argument by counsel for the personal legatees is, 
that as by the will the bequests to the various charitable 
institutions therein named, are qot to be paid until two
years—or longer, if the trustees deem it necessary__after
the testator’s demise, but that in the meantime the trustees 

to pay off the other legacies, and that in case of a 
deficiency the said institutions were to abate pro rata, this 
afforded evidence that the testator intended such personal 
legatees should be paid in full the sums bequeathed to 
them; and it was also urged that this contention is 
strengthened by the language of the codicil which pro
vides that the residue of the estate is to be divided pro rata 
amongst the legatees, and which it is claimed means the 
residue after payment of all claims against the testator’s 
estate, which would include payment of succession duty 
by the executors before the “ residue ” could be ascertained. 

When the testator executed his will there
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were

was no ques-
tion as to succession duties, the Act not having been 
assented to until the 14th of April, 1892. But the Act 
was in existence when the testator executed the codicil 

Then what is the law where there àre legacies to be 
paid, and the will is silent as to payment of the duty 1 
Potts on the Law of Succession lays it dowii, p. 218, that 

the executor must, with some exceptions, pay a duty in 
respect of each lfegady, or share of residue handed over by 
him ; such duty being deducted from the legacy, etc., in 
respect of which it is payable.”

In Dos Passos on the Law of Collateral Inheritance, 
Legacy, and Succession Taxes, the author at p. 210, says:

<
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ment, and 
the legatee.
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Judgment1 i it in nowise affects the question that the will was 
MicMalmu, executed prior to the Act, 55 Viet. ch. 6. The will 

J- and codicil speak from the death of the testator (In re 
Bridger, The Brompton Hospital for Consumption v. 
Lewie, 9 Times L. R. 25, and in Appeal 10 Times L. R. 153), 
and the Act (subject to the exceptions mentioned in section 
3) makes the duty payable on property—which includes real 
and personal property of every description—owned by a. 
deceased person at the time of his death and passing either- 
by will or intestacy.

The testator might, by the codicil to his will (which was 
executed subsequent to the passing of the Succession Duties 
Act) have provided for the payment of the legacies to the 
personal legatees free from duty. This not being done, the 
legacies to such legatees, are payable subject to the duty 
payable to the Crown, which must be borne by and de
ducted from their respective legacies.

No other meaning can be attached to the words in the 
codicil, “ the residue of my estate to be divided pro rate 
amongst the legatees ” than that the residue is to be 
divided amongst them in proportion to the amount of the 
prior legacies bequeathed to them. Pro rate never had any 
other meaning than “ in proportion.”

The costs of all the parties will be paid out of the, 
residue now in hand.
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The motion was argued upon February 26th, 1894, before 
WL Robertson and Meredith, JJ.
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lion. She took nothing underArgument, property to sustain this

the will, which is separate^roperty under the Act.
W. Macdonald, for the plaintiff. The will deals with 

the farm. We proved the will and the property that 
passed under it. R. S. 0. ch. 132, sec. 2, provides that 
« property” shall include a thing in action. Some interest 
must have passed under the devise, and not being in pos
session must have been in action : Colonial Bank v, Whm- 
ney, 30 Ch. D. at p. 285. If the only property the married 

had when contracting is of such a kind that it

v
o

b
M
el

th
bewoman

would be absurd to suppose she cbntracted with reference 
to it, then the contrary would be shewn, within the 
ing of the Act. The woman here has not parted with the 
property she took under the will, nor the debt against her 
husband.

Canada, in reply. If no estate ever came to the woman 
under the will, as we contend, then the devise surely could 
not give her capacity to contract. As to the debt against 
the husband, could she by any possibility be supposed to 
contract with reference to her claim against her husband 
who had become insolvent ?
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June 1st, 1894. Ferguson, J.
Action upon a promissory note made by the defendants 

(husband and wife) in favour of the plaintiff The note 
bears date the 4th day of September, 1891rand is for the 

of $900. The judgment of my brother Street was for
r the sum of $900,

sum
the .plaintiff ^gainst both defendants 
with interest from the date of the dote (less the sum of 
$40 that had been paid on account) with costs of the 
action.

The motion is against this judgment on the grounds that 
it is against law and evidence and the weight of evidence, 
and' upon the ground that at the date of the making of 
the note sued on, the defendant Elizabeth Collins had no 
separate estate, and that the contract was not entered into 
on the faith of her separate estate, and upon other
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matter»d before us. J-dgm„t.

This defendant

i with 
r that 
is that 
iterest 
a po 
TTAin- 
mrried 
that it 
ierence 
mean- 

ith the 
nst her

■ , , was married in February, 1864 and
between the 5th day of May, 1859, and 2nd day of 
March, 1872. The second sub-sec. of ^
<îh. 132, therefore applies to the case.

Sub-section 3 of section 3 of the same chapter, provides 
that every contract entered into by a married woman shall 
be deemed to be a contract entered into by her with re 
«pe* and to bind IT 9epar8te Pr°Perty- unless thecon- 
*™7‘8 sh7n ; and sub-section 4 of section 3, provides 
that the contract shall bind not only the separate property 
which she is possessed of or entitled to at the date of the 
contract, but also all separate property which 
thereafter acquire.

any source.
She says in her examination, that she afterwards got 

money from her son Patrick ; that this money was loaned 
t her husband ; that Patrick took a note from her hus- 
band and handed the note to her, so that she would be sure 
of getting the amount, which was on the 4th day ofFeb-

*306J75 pr°Ved,before the sheriff, the sum of
«306.7», and she says that she has never been paid any
thing m respect of this but «20, which she got by way of 
dividend. It rather appears that her husband was at that 
t me an insolvent, or at least in embarrassed circumstances 
but I do not find any evidence shewing that he has hitherto 
i «named so. This chose in action seems to me to be per-
n3‘ Pr0pe.rty : See‘he judgment of Fry, L. J„ in Colonial 
Bank v. Whmney, 30 Ch. D. at p. 285, et seq. '

his defendant’s father-in-law died on the 30th dav of 
August, 1891 five days before the date of the note7 in 
questum and according to the, schedule of his property
o 1870 f? 1,6 ,eft an estete ‘he value

$6’870’ and ‘hi? defendant is the residuary devisee in

sec. 4 of B. 8. O.S-
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Judgment the will that he left. It was contended that she did not 
Ferguson, J. know of the contents of this will at the time of the 

making of the note. She, however, says that she knew 
of the making of the will before the death of the testa
tor ; that he had told her of it ; and that he told her 
that he was leaving her the property so that she would 
be all right ; and that she understood she was to get con
trol of the property at his death ; manifestly she expected 
to get more by the will then she did get. She expected 
to have the control of the whole of the property of the 
testator. This was as a fair conclusion from her evidence 
what was in her mind at the time of the making of the 
note sued on. She thought she had separate property, but 
it turned out to be property different from what she 
thought it was, but coming from the same source. She 
says she has never parted with her interest in her fathér- 
in-Iaw’s estate ; that she still has all the interest she ever 
had under the will.

There was on the argument a contradiction as to whether 
, this residuary gift will eventually turn out to be of any 
or much value, and I do not see that the evidence sets the 
contention at rest, and until the matters of the estate are 
wound up, a thing that does not appear to have taken place, 
one does not see how the question could well be settled by 
the evidence. There might, of course, be an instance where 
the estate would be so large, and the demands upon it so 
small that there could be no doubt on the subject ; but 
this is hot, as it appears to me, shewn to be that clear 

The gift is, however, in the will, and the estate 
appears to be considerable. t 

It appears to me that the right of this defendant under 
the will of her father-in-law, is at the lowest a chose in 
action, a right to have the estate duly administered, and 
the residue, after satisfying all proper demands against it, 
handed over to her ; and assuming this to be so, such chose 
in action is personal property (Colonial Bank v. Whinney, 
above) belonging to this defendant and is separate estate 
within the meaning of; that expression as used in the 
statute.
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* ?” "na“« *° 866 how it can be fairly said that Judgment 
this defendant had not “separate property" at the time of 
the making of the note sued on ; and assuming that she 
then had, it is plain that>he still has “ separate property - 

Then as to what ,s meant by the words in sub-section 
3 of section 3, unless the contrary appear,” I refer to the 
judgment of the Chancellor in the case of Sweetland v 
NemUeil O. R. 412, and the authorities there referrgj 
to. It does not appear to me that this separate property 
was of such a nature that the presumption could not 
arise, and I think the gift to her in the will of her father- 
in-law, though it may possibly turn out not to be of 
value was property such as she could and might reason
ably have contracted credit upon, and I think there is no 
evidence going to negative the presumption. I am of the 
opinion that the contract in question must be deemed to be 
a contract entered into by this defendant, with respect to 
and to bind her separate property, such separate property 
being at the time of entering into the contract, her rights 
and right of action in respect of the residuary gift con-
rfôraaid h6r father'in"law’8 wiU- and ‘he promissory note

case
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I do not see that this case is governed at all by the de
cisions m Braunstein v. Lewis, 66 L. T. 449 ; Pallieer v 
Gurney, 19 (j, B. D. 619 ; Slogdor. y. Lee, [18911 
661, or any of them.

this motion shoul^fe dismissed with costs.,/;
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1Q.B.

Fand that I

MbKKDITH, J. ;—ant under 
i chose in 
ered, and 
against it, 
inch chose 
Whinney, 
ate estate 
ed in the

:The defendant’s contentions are :— 
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Judgment, sufficiently shewn that the contract in
question was not

Meredith, J. one entered into by her with respect to and to bind her 
separate estate : see section 3, sub-section 3, and section 
2 of the Act.

a
i

«It is in respect of the residuary bequest and the hus
band s debt pnly that the plaintiff claims to have shewn 
the defendant was and is possessed of separate property.

I can perceive no good reason why the residue of the 
testator’s estate bequeathed to the defendant is not such 
separate property ; and, so far as the evidence at the 
trial shews, one might say such property of very consider
able value. The inventory hvas by consent accepted as 
evidence in this respect.

It is property which would devoUe upon her personal 
representatives, in case of her-ehstth before payment of 
debts and before ascertainment of the amount of the sur
plus, and such as, apart from this question, could be 
recovered by creditors under equitable execution 
Flower

H:

: sea
v. Butler, 15 Ch. D. 665 ; Pike v. Fitzgibbon, 17 Ch„ 

D. 454 ; In re Parsons, Stoekley v. Parsons, 45 Gh. D. 51 ; 
and Stogdon v. lee, [1891] 1 Q. B. 661.

And why could she not reasonably be deemed to have 
contracted in respect of and to bind such property and the 
debt due to her on the promissory note of her husband— 
both or either ? One cannot doubt that, haii she taken 
nothing under the will, and had she been told that it 

competent for her to contract except with regard to 
and to bind the other property, her answer would have 
been, then I enter into this contract expressly with respcet 
to and to bind that property.

All the property is of what may be called a commercial 
character ; not at all like a wedding ring, or the clothing of 
a married woman and her children ; nor like property not 
subject to alienation ; it is just such property as she could 
and would convert into money if possible, trade in and 
deal with as anyone else not under disability would : see 
Hyde v. Hyde, 18 P. R, 167 ; Harrison v. Harrison, ib..
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tion was not 
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a “ 4 *
■nie motion entirely fails and should be dismissed with 

costs.

Robertson, J., concurred.
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Judgment. 
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Harte v. The Ontario Express 
Company.

Molson's Bank Claim.

c533r~-
proceedings, underthe Dominion Winding-np'

This was an appeal from the interim certificate of the 
Master in Ordinary m reference to a matter arising in the 

T™ °Vhe wlndto8"uP proceedings before him of the 
STiZ* Transportation Company, under R. 

b. U. ch. 129, and the amending Act, 52 Viet. ch. 32 (D )
In the course of proving the claim of the Molson’s Bank 

against the estate, it appeared by the evidence that certain 
promissory notes had been transferred to the bank by th 
company, within thirty days next before the commence- 
ment of wmdmg-up proceedings under the Act, and the 
liquidator proposed to try the question before the Master " 
m Ordinary as to whether the said notes had been trans
ferred m contemplation of insolvency within the 
of sec. 71 of R. S. C. ch. 129.
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By his certificate dated May 29th, 1894, the learned 
Master stated : “I ruled that as the said Molson's Bank 
came in to prove its claim as a creditor against the above 
named company, all rights of the said bank as such creditor 
were submitted to this Court, and were governed by the * 
statutory rules prescribed by Act, and that this Court 
thereupon became a Court of competent jurisdiction under 
the 71st section of the said Winding-up Act, and that 
under the order of reference I have jurisdiction to try 
the said question.” J

This appeal was brought on behalf of the Molson’s Bank 
upon grounds stated in thVnoticd of appeal as follows : ’ 

The Winding-up Act, R. S. C. ch. 129, and the Winding- 
up Amendment Act, 52 Viet. ch. 32 (D.), are special Acts 
conferring certain powers upon the Court for the purpose 
of winding-up proceedings, and the powers of the Court in 
such winding-up proceedings are limited to the po 
erred by such Acts. Jurisdiction is not conferred upon 

the Court by the said Acts to try in winding-up proceed
ings the question set out in the certificate. * * Under

1 0r,da Vf»/efMenCe her6in’ "° lar£er Powers were 
delegated to the Master in Ordinary than were conferred
by the said Acts upon the Court, and, therefore, the 
Master in Ordinary has no power to try the said nuestion 
m these winding-up proceedings. The said quit 
be tned only in an independent action to bArought by 
the liquidator under the 31st section of said .Winding-up

Statement.

wers con-

tion can

isle Wlodmg-up Order, which was dated March 2nd, 
1892, provided in the usual way that, “for the purpose of 
dealing with the matters hereinbefore mentioned and in 
relation to the windmg-up tsrthe said company, the said 
Master do, subject to appeal as from a Master acting under 
an order of reference made in an action, have as full and 
ample power as under the said statute and amending Act 
is conferred upon a Judge of the High- Court.”
6thrl1894Peal WaS argaed be<,°re Fbb°uson, J, on June
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The Wmdmg-up Amendment Act does not affect it at all' 
and was in operation before that case. The Master's forum 
is a creature of the Act, and has powers only where powers
®,'®glVe!’ by the Act' The P°wer to try such question as 
that under section 71, was not only not given, but, by the
jurisdiction0 10n “ relegated to a " Court of competent

Hoyles, Q.C., for the liquidator. In The Sun Litho
graphing Company case, 22 O. R. 57, the Judge's attention 
was not drawn to cases as to administration nor apparently 
to the effect of the amending Act, 52 Viet. ch. slfsec. 20 

m ' p 18 a quftl0“ of convenience in each case : In re 
Ihe Essex Land and Timber Co., 21 0. R. 367. See also 
■Merchants Bank v. Mçnteith, 10 P. R. 458 ; 7™ re General

LaZ, r *°- L> 7 Ch" 646: In " Mercantile' 
Trading Co., Stringers Case, L. R. 4 Ch. 475; also an
unroported decision of Robertson, J., in Re Charles Stark 
Co. (a) in which, after referring to the authorities, the 
learned Judge decided that the proceedings under 
Wmdmg-up Order under the Dominion Winding-up Act 
were analogous to administration proceedings, and that, 
therefore, the Master should dispose of everything, .ml... 
some special ground of inconvenience tb his being allowed 
to do 80 existed in the particular

Ferguson, J. :—
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I am of the opinion, that in -this winding-up matte!, the 
Master is not a “Court of competent jurisdiction," within
!f thTTT8/ t.Lat eXpree8i°n ” *he seven‘y-flrst section . 
ot the Act, for the purpose of trying the question as to

that owe was as to the
(a) January 10th, 1893. The question in 
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J.dgm™t the propriety and Validity of the transfer of this property 
Ferguson, J. (md to be of the value of 818,000) by the company to the 

Molsons bank, which is alleged to be in contravention of 
the section, and to operate an unjust preference.

i

/ The appeal will be allowed with cost
!

A. H. F.

[CHANCERY DIVISION.]

Toronto General Trusts Company v. Quin.

Dower—Release * of Estait» Act V
Sett°:ltthe P®Iolu,tl(>n °! EBtatea Act, R. S. 0. ch. Ï08, which give» 

ehar^t hL ringht !)etween her dower an« » distributive
eettkmnnfHhZh6*8®11 hu8ï"?d 8 lf*d\ doe8 not apply where by marriage

This was a special case for the opinion of the Court. 
The defendant Annie Quin was married to her husband 

on the 17th March, 1880. On the 5th March an antenup
tial settlement was drawn up whereby the intended wife 

ed to accept the sum of 8250 in lieu of and in full 
faction of her dower and right to dower which she in 

the event of her surviving her husband might 
thereafter in anywise have or claim, whether at common 
law or otherwise howsoever, to or out of the lands, tene
ments hereditaments and premises which either at the 
time of the said iMended marriage or at any future time 
or times should JéWned by the intended husband or in 
which hemjght be i^. anywise interested.

X The haS6and died in 1893, intone, owning certain real 
\cstate, and leaving his widow, the defendant Annie Quin 

«Md her children the defendants Charles W. Quin and 
Mary Morrison McBain. The plaintiffs were the adminis- 
trators of the estate of . the deceased.
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Thè question for the opinion of the Court was, whether 
the defendant Annie Quin, was entitled to share in the 
distribution of the said real estate of her deceased husband 
and if so what her share therein was.

The case was argued May 11th, 1894.

E. T. Malone, for the plaintiffs. I
W. M. Douglas, for the defendants Charles W Quin 

and Mary Morrison McBain, children of theWestate.
T. R. Slhght, for the defendant Annie Quin, the widow.

June 1st, 1894. » Boyd, C.

The widow'm this case has /o right of dower in the 
lands of her intestate husbandf By marriage settlement 
and for i&luable consideration she agreed to accept an 
equivalent^ full satisfaction of her dower and right of 

which in the event of surviving her husband she 
could or might thereafter in anywise have or claim whether 
at common law or otherwise, howsoever, out of the then or 
the future lands owned

281
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her husband. The lands, 
assets, were then owned bMe husband, and the question 
arises whether the widow

nownd

P- clai the distributive share 
section 4 of the Devo-

ife or any part thereof provided fdî'by 
flution of Estates Act, R S. 0. ch. 108.

The second sub-section declares the scope of the Act to 
be in regard to cases where there is an existing right to 
dower outstanding at the death of the husband. In such 

the widow is put to her election to take dower or the 
distributive statutory share from the hands of the legal 
personal representative. Here the widow cannot so elect, 
f|r she has already received the equivalent for her dower 
from, and during the lifetime of her husband. She ought 
not to have both the then appraised value of her future 

i dower and abo the benefit of the share under the Act.
The case appears to be taken out of the purview of the 

statute by the antenuptial contract made between the 
parties afterwards married. The intention of the Act is

ill
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conversely if she takes dower she foregoes any other claim 
upon the proceeds of the real estate. But halving already 
had the value of her dower paid during her husband's life 
she cannot be allowed further to diminish his estate in 
respect of this marital claim afte^his death.

As I think the case is not within the statute, I 
the questions submitted in the special case thus :

1 and 2. The widow is not entitled to any share 
i) ’ Mterest in the real estate of the intestate.

As the situation is new and proper for submission 
the Court I would give costs to all out of the estate.

answer

3.
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[QUEEN’S BENCH DI’ [SION.] 

Re Clark v. Barber.

Prohibition—Mo

the ““ oi
ui™»0^ "Ghô" s™ l7

Kt 0ordm v- O’Brien, 11 P. R. 287, not follow^

TeSs:s^;^^cbition to theS“"

By an agreement for the sale of land, dated the 7th of 
September 1889, %rthe sum of *612, the purchase money 
was payable as follows :-*212W|ithin one year, and the 
balance of $400 m five yearly instalments of *80 each
annùm -Th S?7e“iy*#‘ the rate of 7 per cent, per 
*!" ’ p P^Mer was ako to pay the taxes. The 
?iT dulypal>-but d«fault was made in the payment

together with the interest thereon, as well as the taxe/for 
the years 1891,1892, 1893, 
the said Division Court’ to an action was commenced’in 

,. recover the arrears of interest
mT a mg tf’*70, the taxes for the years 1891 and 
no clZr 8 *°A ®f ’3°' maki”R « total claim of *95.30,
taxes ™ ISM8 ‘h° °f PrinciPsl or for the

. 1The defendant contended that the arrears of 
interest and taxes constituted 
contract, and that the claim he

principal, 
one entire account under the 

re constituted a splitting
/
\

}

[VOL.

ire she 
ite, and 
r claim 
ilready 
I's lifeT 
tate in

mswer

are or

ion to

f. H. I

4



I

254 [VOL. yTHE ONTARIO REPORTS.

up of the cause of action, there being no abandonment of 
the arrears of principal due, or of the taxes for 1893.

June 1st, 1894. R. B. Beaumont supported the motion, 
R. M. Macdonald, contra.

Statement.

The following cases were referred to : Re McKenzie v. 
Ryan, 6 P. R. 323, and the cases there .referred to; Re 
Gordon v. O'Brien, 11 P. R. 287; Public School Trustees 
of Nottawasaga v. Township of Kottawasaga,15 A. R. 310.

June 4, 1894. Boyd, C.

This is not a case of splitting the cause of action which 
is forbid4en by the Division Court Act, *ec. 77. The claim 
is founded on a contract to pay for land of which the 
principal money had been reduced to $400. This balance 
was to be paid in “five yearly instalments with interest at 

/ seven per cent., payable half-yearly." What does this 
mean ?

Is the interest to be reckoned on the whole sum of $400, 
or only on the instalment ?

It means, I think, a half-yearly payment oh the whole 
principal unpaid, and it is, therefore, a thing distinct and 
severed from interest on the instalment merely. An action 
might have been brought for the interest due for the first 
half year upon default made : an action might also have 
been brought for the first instalment not paid at the time 
fixed ; but it strikes me that these would be for different 
causes of action, though they might be combined, if all 
was overdue at the date of suit. In the case of pleading 
there would be separate counts, one for the principal and 
another for the interest, though both were agreed to be 
paid by the one contract. Had the interest been in respect 
of the instalment only, then I think that^the i 
form one cause of action in which sucK limi 
might and should be regarded as incidental orjjaccessary 
to the fraction of the principal. J
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265cent of

gales of rent may be iXovered h separately ; separate 
wise sums of money/lent at d-ff^^ .processea-like- 
separate processes mail b» b . . eren* times. So two 
for different years - ft “ and ^“Petion
bined in one U is’nnv th°Ugh]both “«ons may be corn- 
combine them WalToeTm7* °r the PlaMffso.to

not conforZL°fto ti^P?^/0;mof’r“^tC8 v- r^aw- “ 
Gordon «rod O’Srien, 11 ^ R 287 ^TT’“ &

. appears to me the more reasonable h® Sh 0886

« ■tj* “1“» ■—- «*£

gales of rent in the sîm V ^ “ sum® for three

MS" ““ u ~ d“ “

psXT^StS u, ».““ *T of ,l„i ÏÏSïïïS*î2 °"'"d
ment to pay remains, and can be enforf/d b T®' 
?afes v. stoTi, 4 Q. B. 182. * * br actl»n :

1 refuse the motion to prohibit with costs.
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[CHANCERY DIVISION.]

Merritt v. The City of Toronto.

Municipal Corporations—Auctioneer—Right to Issue License therefor— 
Power to Prohibit—R. S. 0. ch. 184, sec. 495, sub-sec. 2.

Section 495 aub-aec. 2 of the Municipal Act R. S. 0. ch. 184, which 
empowers any city, etc., to pass by-laws for the “ licensing, regulating 
and governing of auctioneers,” etc., is only for the purpose of raising a 
revenue and does not confer any right of prohibition so long as the 
applicant is willing to pay the sum fixed for the license. Whore, there
fore, a city refused to license the plaintiff as an auctioneer on the ground 
that he was a person of a notoriously bad character and ill-repute, a 
mandamus was granted, compelling the issue of the license to him.

This was an/ac\ion brought against the city of Toronto 
for a mandamus ro compel the issue to the plaintiff of 
a license permitting\iim to carry on the business of an 
auctioneer in the cityvmder the terms and conditions of 
the by-law of the cityVegarding licenses to auctioneers ; 
and for/damages by reason of the wrongful refusal to 
issue-such license.

The defence set up by the defendants was that the plain
tiff was a person of notoriously- bad character and ill- 
repuoq, into whose custody the goods and moneys of the 
public shouichnot be entrusted ; and thaPH&ey were there
fore justified in refusing to issue a license to him.

This defence was demurred to.
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March 9/1894. J. E. Jones, for demurrer. 
W. R. Meredith,, Q. C., contra.

]
tha
vie'

April 5th, 1894. Rose, J.
No question arises as to the constitutional powersjof the • 

legislature. The only question is what powers were con
ferred upon municipal councils by sec. 495, ch. 184, R. S. 0. 
1887, which enacts that “ the council of any county, city 
and town separated from the county for municipal purposes 
may pass by-laws for the following purposes ” (amongst 
others) sub-sec. 2 : “ For licensing, regulating and govem-
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±rregulating the manner of carrying on hie business or 
, governing him a carrying it on, he may, no doubt, be

foTsuchVurpo's1"810 the prOVi8i0nS 0f the byl»w passed

In Bannan v. Corporation of Toronto, 22 O. R. 274 th 
learned Chancellor held that the power to regulate did not 
indude the power to forfeit. If there is no power to 
orfeit a license for breach of any rule or regulation it 

seems to me an a fortiori case that there is no power to 
prohibit for an anticipated breach of the law. If the 
plaintiff although he has (if he bas), in the past been a 
person of notoriously bad character and of ill repute de- I 
Sires to carry on the business of an auctioneer in obedience x 
to the law including any rules or regulations passed by 
the council he should have an opportunity of doing so. If 
he break the law he will be liable to the punhhment 
enacted but not, under the section in question, to forfeiture 
of his common law rights. To such extent as the by-law 
in question purports to confer upon the council the right 
to refuse a license to the plaintiff on the ground taken, I 
think it is ultra vim,*nd to such extent the demurred 
must be allowed. *

e

!■

:

l

t
: d

1I do not think the plaintiff could compel the city to 
transfer a license which is personal in its nature, 
one accepting a license must accept it subject to any 
visions governing its transfer, and 
demurrer must be overruled.

The plaintiff has

iir
Ani E

I
to such extenfy the

, substantially succeed^ and piust have 
the costs of the demurrer as costs in the iuse in any event. 
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Phelps v. Lord ET AL.
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Ihe testator died on the 13th Anril isos • i, ,.
will, among other things, devised as follows■ '<£JÜ*Lts,rrsr„r„.'Tw,:-
Lord Jesus Christ.”
•™*3S»aS——

'Wards6 6 th6 66tote amounted to *10,000 and up. 

esUn ÜTfT 8!!eged thBt they had -o beneficial inter-

the testator, and they submÎtfJtV eXpresS WIshes of
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It was admitted (for the purpose of the argument only) 
that the plaintifl was the duly surviving heir-at-law of the 
testator.

German, for the motion.
Mots, Q. C.,and Fraser, contra.

March 17th, 1894. MacMahon, J. >_

In Powerscourt v. Powerscimrt, 1 Molloy 616, decided in * 
1821^ Ldrd Manners, it was held that where there was 
«devise to trustees intrust to lay out in their .discretion 
£2,000 per annum until the testator’s son should come of 
age, “ in tht service of my Lord,and Master, and, I trust, 
my Redeemer,” that these words established a good chari
table devise. So in Whicker v. Hume, 14 Bear, 509 (1861), 
a gift to trustees to apply in such manner as the>"m their 
uncontrolled authority should think proper, “ for thebènëfit/ 
advancement, and propagation of learning in every part 
of the world as far as circumstances will permit,” whs 
held a good charitable bequest. y'

In Fdan v. Russell, 4 Ir. Eq. 701 (1842), where the tes
tatrix bequeathed the residue of her personal property to 
William Russell, “to be by him applied for such pious 
purposes and uses as should appear to him to be most con
ducive to the honour and glory of God and the salvation 
of my soul,” upon a bill to administer her assets, this 
bequest was deemed to be a good charitable bequest ; and 
it was, with the consent of William Russell, referred to the 
remembrancer to settle a scheme.

In Lea v. Cooke, 34 Ch. D. 628 (I887),^vhere a testator 
bequeathed legacies to “ General William

Statement

X

I
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<

1
<
t

• • for
the spread of the Gospel,” and General WlllianbBooth was 
the general superintendent of a religious uninjorporatëd 
society, and as such superintendent, it was under his 
absolute control, it was held that the legacies were good 
charitable beqtaqsts, and that the legacies should bepeid to 
William Booth without a scheme. See also Townsend v. 
Cants, 3 Hare 257, and Anderson v. Kühom, 22 Gr, 386.i

fed.

I■
I

■■



r
[tok

only) 
of the

«V.]

Upon the author^ 
■niteness.

PHELPS V. LORD.

the legacy is not void for indefl- Judgment.
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[CHANCERY DIVISION.]

In re Koch and Widkman.

Where execufc 
with an inte 
executor. V 

The Devolutio

retire given e 
es* or not, suX^r'Wer t0/el1 lands' whether coupled 

h power ^ bo exercised by a surviving

express power onude^,^ bv'a'wîîl'te’e018 '** ”0t interfere with an 
the periods of vesting described by thme Acts eItendin« bey°"d

Statement.

ution of E tet PTT°nS °{ the Will>or u”der the Devo- 
ution of Estates Act, or under the Trustees and Ex

Act, and whether with or without the 
official guardian.

The testator died 11th 
dated 6th 
visions :

I direct my executors hereinafter named 
into cash such of my personal effects as are not otherwise 
erem disposed of; and I direct all my just debts, funeral 

^d testamentary expenses to be paid and satisfied by my 
executors hereinafter named as soon as conveniently may 
be after my decease, including a tombstone to mark the

-d paid ,»

mLT.L’?','"11 ':r’“h •" "I™J “dp™,«. —'SLL72 rf- i“~m - <■
hold1 *'Zt0 7 MoVed wife SeIina Heisey, all my household goods of every description, including beds and,

e€titors;
concurrence (of the

-, , June. 1892, leaving his will
February, 1892, containing the following pro
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bedding, to have and to hold to her, her heirs, execute.* totemfc
and assigns, for her and their sole and oïly nee forever. \

I also give and devise to my said wife Selina, the 
and oeeupatKin of one and three-quarter acres of land 
with the appurtenances thereon belonging, being situate 
on the south-west corner of lot number nineteen, in the 
eighth concession of the said township of Markham, 
fronting on the eighth concession line, sixteen rods by 
seventeen and one-half rods deep, said premises ' 
occupied and owned by my said wife, so long as she 
remains my widow only; my executors to see that the 
line fence on the east side of said lot be placed on the 
boundary line herein described. I further give and be- 
queath to my said wife 3150

!
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farm where I now live, the first payment to be made on 
the first day of the first October or April after my decease 
until my farm shaU be sold, and after the sale of my farm 
I give to my beloved wife the interest on $2,500 at six per 
per cent., or the above $150, payable as above half-yearly 
so long only as she remains my widow, 
said wife one cow and all the.Wwk The provUions-made 
by me herein jer^my wife are accepted by lieTin lieu of \ 
dower from my estqte. The balance of my real estate 
being composed of ninèty-six and one-half ah-es (961), more 
or less (my homestead), being composed ofpart of lotinum-
t»m,eîeen'm the eigh<h conceasion of thé said toWnship 

of Markimm, I order, instruct and hereby empower my 
herein naihed executors to sell and convey by title-deed or 
deed?, at-'any time within three years after my decease • 
the purchaser to pay not less than $3,000 at the time of 
the purchase, and the balance to be paid as my executors 
may consider for the best interest of my legatees.

“ J direct that ™y executors leave $2,500 in mortgage 
on the land or invest that amount on real estate on first- 
class mortgage at interest payable half-yearly, and pay the 
same to my wife during her lifetime or remains my 
widow/ J
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Statement.

John and Albert, to whom he had not given anything, and 
proceeded: “I give and bequeath to my twelve beloved 
chddren above named, respectively, enough to make them 
foOO each, to includedfcejmaounts already received as above 
stated, said several stfms of $500 each to be paid out of the 
money that shall be jfcalizei] out of the sale of my real 
• ,nd/ f've »rid bequeath to my son Jacob Heisey,
in addition to the five hundred dollars,.my silver watch 
and I desire that my son Jacob shall have his $500 
part of it, out of the first 
thé aforesaid real estate.
„ 1 dmV1!! “d be1ueath to my granddaughter Lilly 
Serene Tefft, $200, in addition to her share in her deceased 
mother s share. The $338 or residue bequeathed'to my 
deceased daughter Martha Tefft, I desire to have placed at 
interest and it divided equally between her 
children

(

estate ; a

, or a
realized from the sale ofvV sums

proportionately as they arrive at 
twenty-one years. 6
full !!any 0f,7 Chiliren die befoï&Jwving received their 
fu l hare and leavingftssue, the decked share shall be 
equally divided between his or her chilien, and J,ould 
any of my said Affdren die without issue, then his or her 
share shall be dfvMed equally between the surviving 
brothers and sisters of the deceased. b

“ If there is
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X ino tombstone placed at the 
deceased daughter Tefft, I desir grave of my

Sehna I des.ro my ; executors to sell, and I hereby em- 
power them to give a -title-deed to that part of my real 
estate set apart for hen occupation.

"If any one of my/egatees shall make any law costs to 
test the vahd.tyoth's my will, I order and direct that 
the share provided herein for such legatee shall be by him 

h® frfeited and 8Uch amount shall be applied in pay
ment of such costs as between solicitor and client. I have
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notes against some of my children, and I provide that all 
notes which fuiow hold or may hereafter take from any 
of my children with interest accumulated thereon shall 

e a charge agtijist their legacy and shall be deducted 
from the share coming to the said legatee.

“All the residue of my estate not hereinbefore disposed of 
give, devise and bequeath unto my said children and 

z'' their issue, as aforesaid provided for, to be divided between 
them my children share and share alike, from time to 
time, as the money shall become available.
n And, \ nominate and appoint John Koch and John 
Byer, Of the said township of Markham, farmers, to be 
executors and trustees of this my last will hnd testament.”

Probate was granted to the twoWcùtors named in the 
will. After the grant of probate, Johb Byer, one of the 
executors, died. _

The personal estate proved insufficient to pay tWdebts 
and the surviving executor John Koch, for theWpose of 
raising money for the payment of the debts and legacies,and 
of carrying into effect the provisions of the will, entered 

, into a contract m writing on 27th March, 1894, with the 
respondent Daniel Wideman, for the sale to him at the
price of 85,500, of the land described in the will as the 
homestead.

The children of the testator’s deceased daughter, Martha 
Xefft, referred to m the will, were infants.

The respondent objected to the title upon the ground 
that the express power in the will was to the two execu
tors, and could not be exercised by the survivor; and that 
the power given by the Devolution of Estates Act had 
expired before the date of the contract and could not be 
exercised, at all events, without the 
beneficiaries and the official guardian.

The questions arising 
'Court on 1st May, 1894.

A. H. Marsh, Q. C., for the petitioner.
No one appeared for the respondent.
^ 34—VOL. xxv. O.R.
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Judgment May 14, 1894 Sthket, J.

Tha question here raised appears to me to be directly 
wUhm the authority of Re Ford, 7P.R 451, decided bv 
Proudfoot, V. C. in January, 1879, and in accordance with 
the principle of that decision, I hold that the express

C' P0Wer 0f “Ie given hy Christian Heisey to his executors 
"7 ProPerly excised, by John Koch, the surviving exe
cutor, after the death of his co-executor

It was considered by the learned Judge who decided that 
case, that the presumption to be draWp from the terms of 
the willj was that the proceeds of the sale of the land 
were to be invested by the executors in their own names • 
and this being so, that the power of sale was not a bare’ 
power which might not survive, but a power coupled with 
an interest which certainly would survive.
_ In the will of Christian Heisey, we have an express 
direction to the executors to leave part/of the purchase

thew!dôwm0rt8age °n *he land “Id *° ry the interest to

, modern legislation, and
length of the opmions which have been expressed in 
r of the position that an express power of sale to 

executors, even though unaccompanied by an interest, sur- 
vives and follows the office, I should be prepared to hold 
that the power of sale in this will was well executed 
by the surviving executor, even though it should be held
ra^rrjUh0Ut“int6rest : BouM v' Same,, Cro.

The Devolution of Estates Act does not appear to con
tain any provision interfering with an 
sale such as is contained in this will.

[VOL.
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Street, J.
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express power of 
The will gives the

'"“li j-» »h»
The first section of the amending Act, 54 Vic. ch. 18(0) 

enacts that.real estate not disposed of by the executors or 
administrators within twelve months after the testator’s

/ l
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death, shall gp to the devisees or heirs beneficially entitled Jndgmeni. 
unless the executors or administrators have registered iA.—r |
caution as therein provided. But the effect of this enact- A ’ 1 
ment, I think, is not to be extended beyond the revesting / 
in the devisee or heir, as the case may be, of theesteki J 
which would, but for the 4th section of the Devolution 5 /1? ' 
Estates Act, ch. 108, E, S. 0., have vested in him tiponXMe ■/' 
testators death. /:

The Act in question is intended, as appears on its face; 
to aid executors and administrators to deal with the 
which are

.1587

directly 
cided by 
nee with 
express 

cecutors, 
ing exe- ig

led that 
terms of 
ie land 
names ; 

; a bare 
ed with

required for the payment of debts where inch 
aid is necessary to enable them to do so; there is nothing 
in it to intetferejvithjhe provisions which testators/may 
themselves have made as ttrtha tune and manner in ,Jhich 
tlieir estates are to be dealt with. Whè 
have been made . visions
, bya testator, the Act may supplement,
but does not detract from them, and certainly does not 
destroy the express directions of a will as to the time and 
manner of conversion, for the purpose of vesting an abso
lute title in a beneficiary at an earlier period than the tes
tator intended him to have it. The executor here has a 
power of sale under the will and can exercise it under the 
will without regard to the Act. If he had taken it under 
the Act that would have been a different thing, and he 
must have exercised it within the time limited by the Act 
or not at all. See Be, Booth's Trusts, 16 0. R. 429.

I determine the question submitted to me as follows 
The express power of sale contained in the said will, did 
survive to the petitioner John Koch, and he can under the 
provisions of that power make a valid conveyance to the 
respondent by way of completing the contract for sale.

As agreed by the parties, there will he no costs to either 
/ party of the petition.
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[CHANCERY DIVISION.]
I .. i

Re Ohillman Infants.

Infant—Custody of-RMgiow, Faith of Father-Tatammtary Guardian.

Asa?
de¥ery 40 the ciutod^M their uncle u teitaS^t-

(
4-

■Statement. This was an application by Thomas Jackson for a writ 
of habeas corpus for the return to him of Gertrude Chill- \ 
man. an infant, between twelve and thirteen years of age.

F. E. Hodgins, for the applicant.
N. Murphy, for the respondent.
The facts are stated in the judgment,

May 16th, 1894, Street, J. :—

James Ohillman died on 2njK)etober, 1892, at Toronto 
leaving him surviving his widhw, Anne Ohillman, and five 
infant children whose custody is in question upon this' 
application ; Gertrude, the eldest, being now between 
twelve and thirteen years of age.

By his will he appointed Thomas Jackson of Toronto 
engineer, his wife's brother, to be the guardian of his 
children. and probate of the will was granted to Thomas 
Jackson, wtin was also the executor named in it, on 18th 
October, 1892.V }

1The children continued to live with their mother until 
her death, which took place at Toronto, on 12th April, 
1894. A few days before her death, she executed a t 
not under seal, by which she put her children and heripro- 
petty into the charge of her sister, Sadie Feldcamp.

After the death of Anne Ohillman, Thomas Jackson 
took charge of the children and had them in his custody

f
‘Per, t

ii
i

■
1*

5
m

m
m

i



[VOL. XXV.] EE CHILLMAN INFANTS. 26»
for a few days, at the end of which time they were clan-

dretmely taken away by Sadie Feidcamp, who, however, st^Tj i
&££££!* *-■"******■*

The present application is made by Thomas Jackson for 
a habeas corpus commanding the return of Gertrude to 
him and for an order declaring him entitled to the custody 
of all the children.

The application is opposed by Sadie Feidcamp, who 
wishes the care of all the children to be entrusted to her 
c aiming to be entitled as guardian appointed by the' 
alleged will of her sister, Anne Chillman, deceased, sup- 
portmg V c'aim by the argument that it appears from 
the affidavit* and papers filed, to be in the interest of the 
ohildren that she should take them.
,, 11 f"r1t,her aPPeara from the affidavits that the father of 
the children was a member of the Church of England: 
that Thomas Jackson is a Protestant, and that Sadie Feid
camp is a Roman Catholic. Thomas Jackson swears that 
he was appointed guardian of the children by their father 
in order that they might be brought upas Protestante, and 
that he has made arrangements for their being placed in a 
Protestant Orphans’ Home in Toronto, where they will be 
well cared for.

It further

;

y Guardian.

a custody of 
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i Protestant, 
th, anVrder 
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for a writ 
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Toronto, 
and five 

ipon this" 
between

appears, I think, from the affidavits, that 
Sadie Feidcamp is not possessed of any means to support 
the children. r

It is alleged that she has made application to the Sur- 
rogate Court for probate of the alleged will of her sister, 
Mrs. Chillman, but at the time of the argument probate 
had not been granted, and I have not since been informed 
of any grant. I cannot assume that probate will be 
granted of an instrument in the form of the one in ques
tion. It appears to be intended to take effect immediately 
upon its execution, and, therefore, to be not testamentary 
in its character : Patch v.Shore,2 Dr. & Sm. 589 -Re Rob
inson, L. R. 1 P. Sc D. 384.
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Judgment. Not being under 
Street, J. ment of Misà Feldc

re<

sec. 14.
Jhe therefore, appears to stand thus: The
father of the children has appointed Thomas Jackson to 
be their guardian by his will, and the mother has made no

to .The testamentary guardian proposes
to place the children m a proper home where they will be 
brought up in the religious faith of their father.y On the

"nfomÏ” ’ M™ Feld,Camp has on,y in her favour the
Ï XfldTT °f the wiahea of their mother, that 
she should take charge of them; she is not possessed of
means to do so properly, and if entrusted with their cus
tody, she will naturally bring them up in ker own, that is 
o say, the Roman Catholic faith, Isay nothing aL to the 

charges which have been made against her moral character •

*”• “ " “ —v- “ i

father must be regarded by the Court and must be enforced 
unless thew is tome strong reason for disregarding them, 

z Gn»nli«nship of Infants’ Act, 1886, which has so 
greatly enlarged the rights of mothers after their hus- 
bands deatihs, has not changed the law in this respect

srjs 72
î&ïmîmï"-
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• !nJhe preaent case-1 can And no good reason at all ft,,
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[CHANCERY DIVISION.]

Regina v. Bell.

PMic Morals—By-law against Swearing in Street or Publie Place- 
Private Office in Custom House.

A city by-law enacted that no person should make nee ol any profane

^'4r^>ï±s;ïca^--s,,KRsJi;
'sasesssHEZ?»*

Statement. In Hilary Sittings, 1894, Herbert Mowat obtained an 
order nisi to quash a conviction made by Hugh Miller, a 
Justice of the Pea»f for the city1 of Toronto, acting for the* 
Police Magistrate in his absence and at his written request.

The defendant was convicted under a by-law of the city 
of Toronto, intitled “ A by-law relative to public morals," 
which made provision for the punishment of a'number of 
matters relating to public morals. Clause four of the by
law was as follows : “No person shall make use of any
profane swearing, obscene, blasphemous, or grossly insult
ing language, or be guilty of ,any other immorality or 
indecency in any street or public place.”

The conviction was " for that the defendant did on the 
18th November, 1893, at the city of Toronto, in the county 
of York, in a public place, to wit : in the custom house, 
in said city, unlawfully make use of grossly insulting 
language to Angelo Uianelli (the complainant), by calling 
him, the said Angelo Gianelli, a • damned scoundrel and 
liar,’ contrary to the form of a certain by-law of the 
municipality in the said city of Toronto, passed on the 13th 
day of January, 1890, No. 2449, and entitled ’A by-law 
relative to public morals/ in such 
ded.”

:
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It appeared by the evidence that the words complained * 
of were used in the defendant’s office in the custom house, 
behind a counter in his room, where he carried on his*
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oJSce,
separated the private part of 

„ . Part> whl«h partition was too
man to see over. The words were spoken in 

one other person.
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ji5£tjS:.5rrinris;204,207 (where a law office was held to ho n mikv i

May 25,189*. Rose, J.

The object of the by-law was to 
To be within its provisions an o 
committed in a public place, such i 
or other open place, or where “ the 
nght to be. This was not such a p 
must, therefore, be quashed, and as thS 
one between the informant and the 
mant must pay the costa The usual 
against an action grfl be made.

MacMahon, J., concurred.
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Re Shepherd and Cooper.

Prohibition—Division Court—Claim for tSOO on Contract signeiby Defen
dant-Evidence of Performance of Conditions on Plaintiff’s Part.

A Division Court has no jurisdiction to entertain a claim for $200 on a 
contract signed by defendant where to entitle plaintiff to recover 
evidence ultra must be given to shew that conditions of the contract on 
the plaintiff’s part have been complied with.

This was a motion for a writ of prohibition to the 
Tenth Division Court of the county of York to restrain 
the plaintiff from proceeding further with the claim on 
the ground that it was beyond the jurisdiction of the 
Court ; and also because a counter claim of the defend
ant had been disallowed.

The claim was on an agreement signed by the parties 
whereby the defendant agreed “ to rent the Grand Opera 
House, heated, licensed, lighted, attachés on stage and in 
front, ushers and doorkeepers, and the use of the bill
boards, tickets, etc., for the sum of $250 for three nights 
and Wednesday matinee, January 29th, 30th, and 31st. 
Rules of theatre to be observed.”

The defendant disputed the plaintiff’s claim and also 
counter-claimed for $200 damages by reason of the plain
tiff’s refusal to perform the contract by allowing the 
defendant to use certain bill-boards, etc.

The case came for trial before the presiding' Judge and 
a jury. At the commencement of the trial the plaintiff 
limited his claim to $200, abandoning the excess $50.

At the conclusion of the plaintiff's case, the defendant’s 
counsel objected that the amount sued for was beyond the 
jurisdiction of the Court, and that there was no power to 
abandon the excess.

The learned Judge overruled the objection on the ground 
that it should have been taken at the commencement of 
the trial. In support of his counterclaim evidence was 
given shewing that the plaintiff had refused to allow the 
defendant to use certain bill-boards which were within
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lea™ed Judge- however, held that th
Le ZuTtnl , uP0St the bUls himself, and there- 
T™ n°Jhab,e under the counter-claim, which he with 
drew from the jury, who found for the plaintifffor the $200

June 4,1894. Boyd, C.:— '
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6 . Statement.
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( [CHANCERY DIVISION.]
I

Re Chambers and the Corporation of the Townj

SHIP OF^ BURFORD.

Municipal Corporations—Way—Highway Bjf^ato—Description oj Land— 
Clerical Error—Publication—Semi-monthly Newspaper.

A municipal by-law establishing a public highway is not void for uncer
tainty when the boundaries of the land so declared are described in the 
by-law with jtofltefept precision to enable/them to he traced upon the 
groundjan^if so properly described, itis not necessary when private I 
groundTSs been taken no distinguish ifras such.

The fact that one of two parallel courses in a description has by obvious, 
clerical error been incorrectly given in the published notice is not & 
valid objection to such a bt-law. _ '

Where there is no paper published in the township weekly or oftener, it 
is not obligatory to publish the required statutory notice of the by-law 
in a paper issued therein semi-monthly.

Statement. This was a motion to quash By-law No. 425 of the 
township of Burford, in the county of Brant, establishing 
a common and public highway in that township.

The by-law recited that certain lands in the by-law 
thereinafter described had been used as a public road and 
highway for thirty years and upwards, and public money 
had been expended thereon and for opening the same, and 
statute labour had usually been performed thereon, and 
that it was a continuation northward of the public road 
highway between the 10th and 11th concessions of the |

> township already existing and established, and lying 
between the south halves of lots six and seven in the 
latter concession ; and that it was desirable in the interest. I
of the public that the same should be clearly established I
by by-law. I

The lands were described in the enacting part of the I 
by-law as follows : “ All and singular that certain parcel I
or part of land in the township of Burford, in the county I
of Brant, described aarfollofrs, that is to say : commencing I 
at the north-east angle of lot number seven, in the eleventh a 
concession of the township of Burford where a stone has I

ft
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been planted, then south sixteen degrees and teij minutes Statement, 
east thirty-four chains and four links to a stake,-then 
north seventy-eight degrees and thirty minutds'easifi 
-chain to a stake, then north sixteen degrees and ten 
minutes west thirty-four chains and four links to the 
north-west angle of lot number six in the said eleventh 
concession, then westerly in a straight line one chain to 
the place of beginning, containing three acres and two- 
fifths of an acre.”

The by-law then enacted that the said road was estab
lished as a common and public highway.

The objections to the byjrfware set out in the judgment.
f X‘'%

May 31st, 1894. ÆyAlfred Jones supported the motion.
Harley, contra \

v^June 5th, 1894. BoydiO :—

The by-law is attacked as void for want of certainty in 
the description of land to be taken. This is not'epparent 
to me ; the boundaries are given with precision sothat no 

going over the ground could fail to see and know what 
was being taken. It is true this by-law does not speak 
of it or deal with it as partly private property, but as 
forming part of a highway used and travelled for thirty- 
eight years on which public money has been expended ; 
but I am not able to pass upon this matterof title as between 
the adverse contentions. Suffices it to say that the corpora
tion were liable to make proper compensation to the private 
owner if part of his land is really taken by this by-law.
There is no doubt -Upon the ground as to what is "(being 
taken, though there may be a dispute as to the ownership 
of part of what is so being taken.

Again objection is made because of an error in the notice 
published as to one of the courses which by clerical error is 
given as twenty-four chains and four links, insteadof thirty- 
four chains and four links; but the parallel course is cor
rectly given and the error appears to be so obvious as not
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Judgment, to be calculated to mislead. It is the fault of the proof- 
Boyd, u. • reader and the municipality should not suffer 

account.
It is fiirther objected tliat the publication was not 

according to the statute, because a paper called the “ Scot
land Sun,” is published in the township, and this advertise
ment of the intended action of the council was not put in 
that paper. It appears that this is a semi-monthly paper 
and is not one that is contemplated by the statute which | 
applies to one published weekly (or oftener) in fou 
sive issues of which the notice is to appear in four succes
sive weeks.(o) There being no paper in the township 
appearing once a week or during each week, the statute 
does not make it obligatory to use a paper published as in 
this case twice a^month, and the objection fails.

No other grouhds were argued and these failing the 
application should be dismissed with costs.

on this

rsucces-

G. F. H.
<“) 65 Vic. oh. 42, mo. 646 (2).
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V V. CARRUTHEBS

was not 
he “ Scot- 
idvertise- 
lot put in 
hly paper 
ite which 
ir succes- 
ir succes- 
township 
e statute 
bed as in

ET AL.

-SEfESESir.-,§SSBfeSSaL!sFr«tS5
aa an answer to

ling the
This was an action of trespass brought by one Alfred Statement. 

Handy against Wallace Carruthers and another for cutting 
timber on the plaintiffs land under the.’circumstances set 
out in the judgment of the trial Judge.

was tried ^ the Sittings at Barrie, on April 
2oth, 1894, before Street, J„ without a jury.

Haughton Lennox and O. W. Lount, for the plaintiff.
W. A. Boy8, for the defendants.

The facts appear in the judgment, j y

May 21,1894. Street, J. :__

The plaintiff sought to^ recover damages from the defen
dants for cutting timber upon a parcel of land owned by 
him m the township of Vespra, under the following cir
cumstances :—

In the fall of the year 1890, the plaintiff sold to the de
fendants by parol the timber upon the land in question, 
the consideration being a horse then delivered by the de
fendants to the plaintiff of the value of about thirty dollars.

*. F. H.

\

)

\
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the defendants stating that they might be prevented by 
other engagements from removing it within that time it 
was agreed that they should have such further time’ 
should be necessary for the/purpose.

After th'e expiration of the three years the defendants 
continued to cut and remove tke timber and the plaintiff 
notified them not to do so.^iis contention was that he 
had only sold them the right to cut during a period of 
three years which had expired. The dispute upon this ’ 
point and the question of damages were the matters to 
which the evidence at the trial was directed. I found in 
favour of the defendants’ contention at the 
the evidence and reserved tly> questions of law and the 
amount of damages for further consideration.

Upon the question as to whether this sale is to be treated 
as a sale of an interest in land or a sale of chattels the 
authorities are in a most unsatisfactory condition. The 
current of the later cases seems to have set towards a 
return to the general rule, so far as possibl^hat a contract 
for the sale of growing timber which is not to be severed 
immediately is a contract for th'e sale of an interest in

Co0k 28 Qr' 1791 v. Saines,
17 U. K. 479; Lavery v. PurseU, 39 Ch. D. 508.

It is extremely difficult to say upon what principle it 
can be said that a sale of trees to be severed in twi 
is a sale of chattels, while a sale of trees to be sev 
ten years is a sale of an interest in land, 
cases above cited from 
parol sale here intended

I as

I

conclusion of

o years 
ered in 

Following the 
own Courts I think that the 

was a sale of an interest in land ; 
that is to say, a parol sale of timber with a parol license 
to enter upon the land for the purpose of cutting and re- 
moving the trees.

The defendants have justified what would otherwise be 
a trespass by setting up the plaintiff's license to do what 
they did ; but' the license

our1

, , . revoked by notice and the
defendants continued to enter upon Abe land and cut and 
remove timber from it. /

was

Z
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hJbll tl0" t0 r® determined is Whether the license Judgment, 
having been g,ven for a valuable consideration and 
having expired was revocable by the plaintiff.

At law this would be the case even though the license
Znl a,.Va Uab e conslderation, unless the license were 
coupled with an interest: Wood v. Leadbitter, 13 M. & W.
of the1”!- V Î" LmakiDg °f the cement for the sale
of the timber with the license to enter and remove it 
founded upon a valuable consideration, may be shewn as 
an answer to the plaintiffs claim, and that the objection

u
=JL^il!iDtiff h,ere instead of auin8 for the timber cut 

t^eAttempted revocation of the license had/sued for 
of all the timber cut during the whole period

toXahe.w ant8 J0U,d clear,y. I think, have beel entitled 
toWw,notwithstanding the Statute of Frauds, \he ex- 
istenie of the parol agreement under which they had acted • 
and that agreement thus let in would have shewn a complete 
answer to the plaintiff’s claim and not merely
to a part of it: in the 
has cut

not Street, J,

/ 1
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i that he 
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terest in 
Haines,

an answer 
way being sued for what he 

since the attempted revocation, I think he may 
shew the existence of an agreement for a valuable conside
ration under which he was entitled to do what is charged
exist ‘re8spaSS:,a.nd under whieh no right of revocation 
existed, bee McManus v. Cooke, SB Ch D 681 692
mU,aj:ftwî'4heref0re’th8t the aCti°n “ dia-

same
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[CHANCERY DIVISION.]

Queen’s College v. Claxton.

foHgage— Payment of-Demand of Assignment to Nominee of j 
—Subsequent Encumbrancers—R. S. 0. ch. 101, sec. S.

^BpÈSS&aïSSSSS?
mcTrMCM6 ‘™'gnment “ Mked’ ”"‘with»‘anding the «ubUquœt 

724> distb*"iM=
Decision of Abmoüb, C. J., affirmed.
^r^Eiri“1thlfe'Sl0h„„md0r^.b6ea that 01 the

If

lagor

v. Trollope,

This was a motion by way of appeal from an order of 
Armour, C. J., requiring the plaintiffs, who

Statement.

were mort-
gagees seeking foreclosure, to execute an assignment of 
their mortgage to the nominee of the mortgagors under 
circumstances which are fully set out in the judgment of 
Robertson, J.

The motion was argued on February 21st, 1894, before 
Botd, C., and Ferguson and Robertson, JJ.

Langton, Q. C„ for the plaintiffs. The solicitor was 
informed that it 
was a

never
not the mortgagor’s money. There 

question to be considered by the mortgagees, and 
they bond fide consulted their solicitor, and even if he was 
wrong, did the mortgagees do anythin» unreasonable in 
acting, as they did, and so writing to the) solicitor of the 
defendant? The Act not applying, there whs no right to an 

. assignment : Magnus v. Queensland National Ban/c, 36 
Ch. D. 26 ; Teevan v. Smith, 20 Ch. D.]724; Alderson v. 
Blgey, 26 Ch. D. 667 ; Gooderliam v. The Traders Bank, 
16 O. R. 438 ; Rogers v. Wilson, 7 C. L. T. 399,12 P. R.' 
322. As to costs : In re Watts, Smith v. Watts, 22 Ch. D.

was

f
i
(

t
o
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a
Ci
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at P- 12-14 ; Little v. Brunker, 28 Or. 191 ; National Pro- 
vmcial Bank of England v. Games, 31 Ch. D. at p. 593- 
Cotterell v. Stratton, L. E. 8 Ch. 295. ‘ ’

G. J Holman, for the defendants. Hughson had no 
winterest in the land, and we were entitled to the assignment :

39 Ch- D- 636 ; Palmer v.jfemMe, 
27 Beav. 349. Our statute is much wider than the English • 
R. S. 0. ch. 102, sec. 2;

/-«nglon in reply. Our Act is in the same terms as the 
English Act, and Teevan v. Smith, and other casts on that 
Act must rule When a mortgagee has notice of a prior 
right to that Of the mortgagor, he may refuse to assign his 
mo.tgage to the nominee of the mortgagor without the 
consent of the holder of the prior right.

Statement.

j

Mortgagor

>f redemp- 
mortgage, 
land, and 

mortgagor 
tgage to a 
•rtgage 
02, sec. 2, 
ubeequent

Trollope,

the mort-

June 1st, 1894. Robertson, J. :__

This isorder of 
e mort- 
nent of 
s under 
ment of

ESKE-ESS
the costs thereof, and of any reference 
do deliver the

, before upon payment of 
to the said Master 

, to the aaid Eleanor S. Smith, and that 
the plaintiffs do pay to the defendants, J. H. Hughson 
and John Claxton, their costs of the motion. And the 
motion here is to reverse the said order in so far at 
any rate as it directs the ^sdaGfts to pay any costs, and 
for an Ojxler for payment to the plaintiffs of their proper 
costs of the said application, on the ground that no order 
wasundertlie circumstances necessary or proper directing 
the execution of an assignment, and that no misconduct
the r bdü Hthe.P‘“ntf8 appeared which either
thmr being deprived of their proper costs of the said
apphcation as mortgagees, or their being ordered to pay

same
s never 
There 

as, and 
he was 
tble in 
of the 
t to an 
mJc, 36 
von v. 
Bank,
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Judgment.

Robertson, J. mortgagees, and thè defendants, John Claxton and John 
Henry Hughson, are mortgagors ; the defendant Elizabeth 
Ann Hughson is the wife of John H. Hughson, and joined 
for the purpose of barring dower ; the mortgage is to secure 
$1,600 and interest, the total amount of which endorsed on 
the writ is $1,810.93; the mortgage bears date October 16th, 
1883, and was in defaült, when this action was commenced 
for foreclosure on December 14th, 1893. The lands em
braced in the mortgage consist of lot No. 12 in the four
teenth concession of the township of Stoningtou, 100 acres ; 
also part of lot No. 13 in the fourteenth concession of the 
said township 100 acres ; also lot 13 in the fifteenth con
cession of the said township. Subsequently, the defendants, 
Peter Cameron, Ann E. Wartier, Charles W. Singleton, 
Johanna Hughson, Sarah P. Hughson, and Wesley Hugh
son, became grantees, respectively, of different portions of 
the mortgaged premises, with notice of the plaintiffs’ 
mortgage.

The affidavits shew that the original mortgagors are not 
now interested in the mortgaged premises, but have an 
undoubted right to redeem by reason of their covenant to 
pay the mortgage money contained in the mortgage. The 
mortgagor, John H. Hughson, had no title in any of the 
lands at the time of the mortgage ; he, however, joined in 
the personal oovedant for payment only. Then after the 
date of the plaintiffs’ mortgage, Claxton the owner, conveyed 
absolutely, lot No\12 in the fourteenth concession to Peter 
Cameron, who stilt owns the lot, subject to the plaintiffs’ 
mortgage, which he agreed to pay off, and waste apply part 
of the purchase money in so doing. Claxton also conveyed 
absolutely lot 1STn the fifteenth concession to Johanna 
Hughson ; and lot A 3 in the fourteenth concession to Ann E. 
Warner ; so that Claxton has absolutely assigned his equity 
of redemption in the mortgaged property. Johanna Hugh-

The facts appear to be as follows : The plaintiffs are first

son, however, has conveyed her equity of redemption to 
Wesley Hughson, who has mortgaged to one Brown. And 
Ann E. Warner has mortgaged her equity to one Strange,
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are first 
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llizabeth 
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1er 16th, 
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he four- 
10 acres ; 
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r Hugh- 
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and has since conveyed her equity of redemption in and Judgment, 
to about six acres of her lot to Charles W. Singleton, j.
Strange having released these six acres from the operation 
of his mortgage.

This was the state of matters at the commencement of 
this action, and also on January 6th, 1894, when Mr.
Mudie, solicitor for Eleanor S. Smith, informed the plain
tiffs solicitor, to whom he paid the mortgage money, 
interest and costs, that she required an assignment, and 
not a release, of the mortgage from the plaintiffs to her, she 
haying advanced the money, on the faith of getting such 
assignment, a*>tie request of Peter Cameron, and John H.
Hughson, with ’which to pay off the plaintiffs’ claim.

There having been delay, caused by the unwillingness 
of the plain tiffs’ solicitor to advise that the plaintiffs should 
assign, for the alleged reason that " there are subsequent 
incumbrancers, whose rights intervene, and he (Mr. McD.) 
represents one of them,” Mr. Mudie, on January 15th, 
wrote Mr. J. B. Mclver, the treasurer of Queen’s College, 
in these words : " The mortgage from Claxton and Hughson^_ 
in question herein having been paid in full, principal, 
interest and costs by me, on behalf of the original mortga
gors, I now send you an assignment of the said mortgage in 
duplicate in favour of Eleanor 8. Smith, to whom the said 
mortgagors require Queen’s College to assign and convey 
the mortgage debt and property instead of having a dis
charge executed. Kindly procure the due execution as 
soon as

are not 
have an 
snant to 
e. The 
t of the 
Aped in 
ifter the 
rnveyed 
to Peter 
laintiffs’ 
ply part 
rnveyed 
fohànna 
i Ann E. 
> equity 
i Hugh- 
ition to 
l. And 
Strange,

mayjje,” etc.
On January 16th, Mr. Mclver wrote in reply as follows:— 

“In reP'y to your application for an assignment of this 
mortgage, our solicitor writes me as follows : ‘I have 
read and considered the application made on behalf of 
these mortgagors for an assignment of this mortgage. The 
mortgage has been paid off by the mortgagors’ solicitor 
presumably with their funds, and in such a case,
according to the authorities, it seems to me the first 
mortgagee holds the estate in the lands for the next in
cumbrancer, if he has notice of another incumbrance. In



286 THE ONTARIO REPORTS. [VOL.

Judgment, this case, as I know, there are several subsequent incum- 
Roberteon, J. brances, and I don't think the mortgage should be kept 

alive by the mortgagors as qgainst them. I have, there
fore to return you the assignment sent me. As the matter 

to be a legal one, any further correspondence bad 
better be made to the college solicitor.' ”

On the same day, Mr. Mudie wrote to Mr. Mclver, 
follows :—“ I sent the ' assignment of mortgage to 
becauâk as I understand it, you apply the seal of the 
eollege^nd forward the documents to Maclennan, J. A., 
chairman of the trustees for signature; and I now again 
tender this assignment to you, because of your letter sent 
me, on returning this assignment to me to-day. I have to 
state, that not one dollar of the money paid by her, belongs 
to the mortgagors or either of them. The entire sum was 
advanced by Eleanor S. Smith, a client of mine, to whom 
the mortgage should now be assigned, in pursuance of the 
direction of the mortgagors, of which direction I now send 
you a copy, and I will shew the original, if required. I 
therefore again demand of you, that the enclosed assign
ment be duly executed.” ”

The direction of the mortgagors is in these words
“ KmasToj, January 11th, 189*. ■

“ Queen’s College v.
“ require you to assign and convey the mortgage 

debt and premises secured and described in the mortgage 
sued on in this action, to Eleanor S. Smith, of the city of 
Kingston, married woman, (whose money has been paid 
to you in full of your claims.

seems

as
you

iCe
1

£
£

I
f
C

axton. t
3
tl
tl
al

g<*(Signed) John Claxton,
“ J. H. Hvohson, 

“By John Moodie, hie Attorney. 
“ To Queen’s College, at Kingston.”

It appears also, that 
document was

g<
P‘
as

January 20th, a similar 
signed by R. E. Kent and John Strange, 

and on January 23rd, a similar request was signed by 
Peter Cameron, and on January 24th, a similar request 
was signed by Wm. A. Brown, and on January 26th,
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a similar request wag signed by Elizabeth A. Hughson, Judgment 
Johanna Hughson, Wesley Hughson, Sarah Frances Hugh. 
son Mrs. A. E. Warner and Peter Cameron, being every ‘ "
subsequent owner or incumbrancer who are interested in 
any portion of the lands described in the plaintiffs’ mort
gage, except the defendant Charles W. Singleton.
,Th® ^tute under which the applicants claim that the 

plaintiffs should assign to their nominee is R. S. 0.1887 ch 
102, sec. 2, which is in these words : “ Where a mortgagor 
is entitled to redeem, he shall, by virtue of this Act, have 
power to require the mortgagee, instead of giving a oef- 
tificate of payment or reconveying, and on the terms on 
winch he would be bffund to reconvey, to assign the mort
gage debt and convey the mortgaged property to any 
third person, as the mortgagor directs; and the mort
gagee shall, by virtue of this Act, be bound to assign 
convey accordingly,” 6

Now the action is brought by the plaintiffs, not only 
against the anginal mortgagors, and the wife of one of them 
although she had no right to dower, and all the subsequent 
persons who are interested in the equity of redemption for 
foreclosure, but against Claxton and Hughson on their 

covenants to pay the principal money and interest. These 
twMherefore, on the authority of Kinnaird v. Trollope,
,, 6t3(hare entltled to redeem, notwithstanding
the fact that Claxton, who was the only one entitled to 
the lands at theYtime of the mortgage, has since then 
absolutely assignees equity of redemption, in the mort
gaged property ; by Veason of the covenant to pay the mort
gage money he has aVight to redeem and is entitled upon 
paying the mortgage Wney, to require the mortgagees to 
assign to his nominee. '
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stand? On Saturday, Jand- 
ary 6th the jnoney was paid to the plaintiffs’ solicitor, at 
which time his managing clerk who received the cheque 
was requested to send over the mortgage and title deeds 
to Mr. Mudie s office, which he promised to do on the 
following Monday, when the bank had paid the chejue
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Judgment. This was not done, and matters stood in this wav until 
’ J'Ü6M t?nMr- Mudie'the »oli=itorfor tl/mort

SLedto WTOte the letter before

2 ™t ; en“?“lnSa c°Py of the written requirements 
Wlth “ assignment in duplicate for 

the p amfaffs to execute, to Mr. Mclver, the treasurer of the

executed' 2™%? *° have il duly «ealed and“it, 8 aSa'gnment- on the advice of the 
plaintiffs solicitor, was returned unexecuted

MrWM’ ^ef0re..th® originttl "otice of motion was served. 
Mr. Macdonnell, the plaintiffs’ solicitor, admits that he 

knew on January 15th that the mortgage had been paid
thLk\SOmet°ne 0tïer thaD the “ortgagors, although I 
think it is strange that he was not made aware of thefect
he h“T7v ,by hlS managing clerk Farrell, 
be handed him Mr. Mudie’s cheque
Macdonnell says that he
sequent incumbrances, but he does not say that they 
created by either of the mortgagors, he could not have 
so, had he examined the title, for the reason that he 
have found that Claxton, the 
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mortgagor, in other words there was no one whocould 
compel the ongmal mortgagors to pay the mortgage 
money, except the first mortgagees, and they only blcZe 
o the coyenant to pay. And the plaintiffs here having
LTned°nin teheC0V67t 40 W-***** interest con

the eqmty of redemption vested in Cameron, and the other 
ZlTT'. , g thus entitled ‘hey became under
the statute mortgagors entitled to redeem.” This was held
in the late case of Kimnaird
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I Ihink the appeal should be disallowed, the order of the 
Chief Justice affirmed, and the plaintiffs should

pay thesons
îorfc-
eron
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ged,

Boyd, C.

The mortgagees in this case refused to act upon the 
request of the mortgagor, who procured the payment to
R S 0h8ch,C,ry TT™1 *° hb n°minee P-rsuantto
B. S. O.ch. 108, sec. 2. It was said that subsequent mort
gagees had not assented, and Tetvan v. Smith, SO Ch D 
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Judgment. 724, was relied upon as justifying the refusal. That case 
Boyd. o. is not an authority which applies where the subsequent 

mortgages are not created by the original mortgagor, as 
is pointed out in Kinnaird v. Trollope, 39 Ch. D. 636. 
Even had the money come from the mortgagor he 
liable on the covenant to pay, and was being sued by the 
mortgagees. He had conveyed all the land to others who 

between him and the mortgagees were primarily liable 
to pay the mortgage and relieve him. So that he became 
merely the surety for all claiming through and under him, 
and was entitled on payment to have the mortgage kept 
alive for his protection, and to enable him to recover from 
those who were liable to indemnify him.

The price of redemption being accepted with all interest 
and costs, I think the meaning of the whole transaction 
was that the mortgage was to be given over, and proper 
transfer made to the nominee of the mortgagor. The 
terms of the conveyance might be settled afterwards if 
this much had been conceded, but it was not. Blame rests 
on the mortgagees who did not respond as they should 
have done to the reasonable request of the mortgagor, and 
I cannot think that this Court should interfere with the 
order of the Chief Justice in order to reconsider or modify 
the imposition of costs. The order in this regaçd is justified 
by such cases as Cliff v. Wadsworth, 2 Y. & C. C. 598 
Charles v. Jones, 33 Ch. D. 80.

The money supplied to satisfy the first mortgagee with a 
view to keep the mortgage on foot to secure the contributor 
of the money, necessarily subrogated this person as a pur
chaser to all the benefits of the first mortgagee and this 
would probably have been so even if a discharge had been 
executed : See 56 Viet ch. 21, sec: 76, sub-sec. 2 (0.), which 
was in force at the date of this transaction.

I think the appeal fails, and costs should follow the 
result. < ’

Ferguson, J., concurred.
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Morris v. Dinnick ET AL,

at the end of a year on a month’n waa ma,de terminable
tained no express agreement by the principal to ’ but U con"
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This was an appeal from the judgment of StJebt J 
dismissing with costs an action brought by Edward’ D* 

orris against 0. R. S. Dinnick, Christopher C. Mitchell" 
and George Duthie trading under the ’
of The Campbellville Terra Cotta Cp.

The action was for damages for the wrongful dismissal
of the plaintiff who had entered into the following 
m writing with the defendants : X ®

Statement.

name, style and firme

contract

‘‘Toronto, November 11th, 1893.“ Mr. E. D. Morris,

“ Toronto, Ont.
“ Dear Sir,—

We hereby agree to pay you a commission of eight 
per cent, on al sales of goods manufactured by us 
whether such sales are made by you personally or bv
Llany Per80Da °n °Ur beh8lf’ and =“ consideration

USe 811 diIigenC6 t0 make 811166 ofsuch' 
goods, and for that purpose you are to act as our agent
and whenever you think it advisable, you are to visitfuch

“t fÊP* TpJZeÏEK
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Statement, as collections are made from sales of goods, and you have 
i the liberty of inspecting the books of this company at any

reasonable time,
In one year 

either of yourw

i, and from time-to-tune as you desire, 
tom this date, it at th« pjtinn

It ourselves to determine this agreeme&b.. 
er onenTotith’s notice in writing of 

intention of detemâning the same.
f Ÿours truly,

“ (Signed! Campbellville Terra Cotta Co.
\ “ C. R. S. Dinnick, Mng.”

“Messrs. The Campbellville Terra Cotta Co.
“ Dear Sirs,—I hereby agree to the above agreement.

“ Yours truly,
“(Signed) E. D. Morris/)

The aption was tried at Toronto, on April 
befofëSTREET, J., without a jury.

the

\ Aman McNab, for the plaintiff.
W. R. Riddell, for the defendants.

It appeared that the three defendants were carrying on 
business under the name of The Campbellville Terra Cotta 
Co., and that soon after the making of the agreement, the 

'^defendant Dinnick bought out the other two defendants* 
interests, and notified the plaintiff that the agreement was 
at an end, alleging that the company had ceased to exist. 
No evidence was given at the trial of any sales made 
by or on behalf of the company, and the action was dis
missed on that ground.

f
From this judgment the plaintiff appealed to the Divi

sional Court, and the appeal was argued on June 22nd, 
189*, before Boyd, 0., and Ferguson, J.

E. T. English, and Allan McNab, for the appeal. The 
agreement was one of hiring for at least a year, and the 
defendants had no power to cancel it within that time.
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evidence shews that to induce him to enter into the 
agreement representations were made by the defendants to 
the plamtiff of what the volume of the business w6s, and 
that he could earn a good income. It was the conduct of 
i. defendants which prevented him from earning that 
WTeCd a th°Ugh no sa,es were made. that was not his 
”*X., ,,e true measure of his damage and what he is 
entitled to recover, is, what he could have earned but for the
S^Vefendante- The trial Judee should have 
admitted evidence as to that. The case was not tried out.

<Lretcr_ t° i hlhvrujton v. Scott, 15 M. & W. 657; Whittle

14 r 'K Ta M'G at P' 85 i McInty™ v. Belcher,
* v s- 654 ! Turner v. Goldsmith, [1891] 1 Q. B.

They 
master and 

partner-
. . agreement was a hiring on

commission. A partnership is dissolved by the death 
of a partner^ and the relationship of master and servant 
then ceases : Burnet v. Hope, 9 O. R. 10. The defendants 
were not bound tp continue the business: Beawick v. 
Swindells, S AT&rR. at p. 882. There 'is no implied con- 

\ -‘to continue the partnership or the business: Ham-
l * C°" E1891] 2 Q- B. 488; Rhodes v. 

Forwood 1 App. Cas. 266 ; In re English and Scottish 
Manne Insurance Co.-Ex p. Maclure, L. R. iCh. 737 • 
Stnhng v. Maitland, 5 B. & S. 840. ICcounsjeè 
Manabhoy v. Lallbhoy VuUubhoy, L. R. 3 Ind. App. 200 
at p. 206 the plaintiff was, as here, paid by commission 
and not by salary, and this distinction has often 
recognized by the courts.
inf??'» repIy' In HanUyn & Co- v. Wood é Co., 
[1891] 2 Q. B. 488, the agreement only applied to the

?wn!.?fJnanafaetured'" In BemMck v- Swindells, 3 A.
® “ 868' th® torm was " if in business." The dissolution 
of the partnership makes no difference : Turner v Gold- 

h, [1891] 1 Q. B. 544.

X293
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Judgment. June 80th, 1894. Boyd, C. :—
Boyd, C.

There is no express contract of employment for any 
term on the face of the contract. The relation is not that 
of master and servant, but is expressly one of agençÿf 
The words are “ we agree to pay a commission * * on 
all sales of goods manufactured by us, * * and in con
sideration, therefor, you are to use all diligence to make 
sales * * and for that purpose you are to act as our 
agent.”

There is no undertaking to manufacture any defined 
quantity of goods, or indeed to manufacture at all ; and 
according to the class of cases applicable, no such term, 
should be implied.

The case is more in the likes of Rhodes v. Forwqod, 1 
App. Gas. 256, than of the later decision Turner v. Gold
smith, [1891] 1 Q. B. 544.

In the Rhodes' case it was an agreement of agency to 
sell coals on commission, and one in which there was no 
express contract to employ. In the Turner case there waa 
an express contract to employ as traveller for five years, 
and as it was provided that he should sell goods manu
factured or sold by the defendant, it could not be taken 
that the parties contracted in contemplation of the con
tinuance of the defendant’s manufactory as the foundation 
of what was to be done, as they might buy articles in the 
market to supply the traveller. The agreement was one aa 
to service and not merely of agency. As said in the 
Rhodes’ case, the stopping of the business was within the 
power of the principal, and it is not for the agent to com
plain unless there is some express term in the contract 
which binds the principal to carry on the concern at what
ever disadvantage. /

In brief, this plaintif! waarlto get commission on the sale 
of all goods manufactured by the defendants, but they 
did not say they would manufacture ; and the continuance 
of the concern was, therefore, left at large to be deter
mined by the interests of the principal.

i
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• 1 may ci*f 88 Pertinent, the comment of Lord Chelmsford Judgment. 
™ \APP‘ Cas' at P- 268: "But what is there in the agree- 'j=Tr : 
ment to prevent its coming positively to a prematuZnd, 
either by the agents giving up business, or the owner giv
ing up the colliery ? The mere agreement of seven years 
or the proviens for the determination of it on either 
side wdi not be sufficient, and if it had been intended 
that the relation of the parties should absolutely continue 
or seven years, it ought t/have been provided for, and

•“*h ”r

And further, I may cite Lord Penzance, at p. 272- 
Upon such an agreement as that, surely, unless there is 

some special term in the contract that the principal shall 
continue to carry on business, it cannot for a moment be 
implied as a matter of obligation on his part, that, whether 
the business is a profitable one or not, and whether for his 
own sake he wishes to carry it on or not, he shall be bound 
to carry it on for the benefit of the agent, and the 
mission that he may receive.”

In koche v. Walsh, 27 C. P. 556, it was held that under 
agreement signed by both, by which the plaintiff was to 
act as book-keeper for five years, there was no obligation 
on the part of the defendant to continue his business or 
retain the plaintiff in his employment for that period, 
aUo Fox v. Smith, 6 L. R. Ir. 319, (1879) and ffamhn é 
Oo. v. Wood à Co., [1891] 2 Q. B. 488.

Altogether upon the admitted facts of the casait seems 
o me needless to prolong this litigation, and I would, 

therefore, affirm the judgment of nonsuit with costs.
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,.Jnot,to *he makm8 °f the agreement between the plain-
n .ii IVth® th*'ee defendants- Dinnick, Mitchell and 
iiuthie, these defendants were manufacturing and intend
ing to manufacture plain and ornamental terra cotta 
pressed and vitrified bricks, and on the 11th of November,
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Judgment. 1893, the agreement was entered into : the defendants then 
Ferguson, J. professing to trade under the name of The Campbellville 

Terra Cotta Company, the manager thereof, being the 
defendant Dinnick.

By the agreement the defendants agreed to pay the 
plaintiff a commission of eight per cent, on all sales of 
goods manufactured by them, whether such sales 
made by the plaintiff personally, or by the defendants, or 
any person or persons on their behalf, and in consideration 
therefor the defendant was to use all diligence to make 
sales of such goods, and for that purpose the plaintiff 
was to act as the agent of the defendants, and whenever 
the plaintiff should think it advisable to travel and visit 
other places for the purpose of making sales and to assist 
generally in promoting and 'making sales of the goods. 
The commission was to be paid from time to time as 
collections were made from sales of goods. The agree
ment provided that in one year from its date either party 
to it might determine it by giving one month’s notice in 
writing.

The plaintiff alleges that about the 16th day of January, 
1894, the defendants repudiated the contract, and notified 
him that they would not carry out or perform the same, 
and this does not seem to be denied by the defendants. 
Whether or not'ihe word “ repudiated ” is properly applied 
rn^jl possibly be fl^Jloned ; but the motion was argued 

on the rooting that the conttgctywas made as alleged by 
the plaintiff, and that in January, 1894, about two months 
after it was made, the defendants notified the plaintiff* 
that they would not go on under it. The plaintiff sues for 
damages for alleged breach of the contract and refusal to 
manufacture any kind of brick whatever.

At the trial the learned Judge found upon the evidence, 
and I think correctly, that the defendants had not sold, 
nor had the plaintiff for them sold any goods, and the 
action was dismissed with costs.

It seems entirely clear on the evidence that no collec
tions were made or money received for any goods sold.
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Judgment, named.” And it was held that an action for damages for 

Ferguson, J. breach of the alleged agreement could not be sustained.
From a perusal of these cases, and the case In re 

English and Scottish Marine Insurance Co.—Ex p. 
Maclure, L. R. 5 Ch. 737, and others, I have arrived at the 
opinion, that no stipulation that the defendant should 
carry on the business for any period can be imported into 
this contract by necessary implication, and that as the 
plaintiff was to be paid from time to time only as collec
tions were

:

made from sales, and no such collections 
made, the learned Judge was quite right in dismissing the 
action.

were

The motion should be refused with costs.

G. A. B.

G
[CHANCERY DIVISION.] 

Church
! cv.

The Corporation of the City of Ottawa,

Damagtè—Inadéquat^ qf—Negligence—New TriovJlI
sssss&h.'fsa: itÆrSiîsa«me material element of damage la the pliiatiff'e mme, a row 
be granted.

$TO0bythe j™— ^ ,llfferedto* «maiderabh extent, w« awarded 

Held, that there muet be 
damages.

V

a new trial on, the ground of inadequacy of the

This was a motion by the plaintiff to set aside the find
ing of the jury on the question of damages, and the judg
ment entered thereon, and for a new trial, on the ground 
that the damages were insufficient upon the evidence.

StatementI
*v.i

1
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The aâion was tried at the Spring Assizes for 1894, at Statement 
before Falconbridoe, J„ and a juiy.

McCarthy, Q.C.,and Molaurvn for the plaintiff

«°’ "» **—«*

•Mrssf? sssBBttacarnage, after nightfall, on one of the streets of the defen

thTjrZ* vr had Stepped into a hole and ruptured 
the tendo AchiUis in such a manner that it was antici-

would be permanent, and evidence was 
i . , falling off of his professional eaminirs
dun^thehalfyear following the accident of upwards of

byTthej5n8^ti°na W6re 8Ubmitted *° and a-awered

- issus
uiade, left or maintained by Dr. Hurdman* A Na ’

of rtT pIaintiffmloved “«»“>* this finding as to the amount 
the damages to the Divisional Court, and asked for a 

new trial on the ground of their insufficiency, and the
FBl™rUed 0nJU”e 21' before Bom, Q, and

CHURCH V, CITY OF OTTAWA.
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say nothing of
n t j *° B’m' Phillips v.
lhe L°™on and South-Western R. W. Co., 4 Q. B. D. 406 
and 5 Q„ B. D. 78, is on all fours with this case, and there 
a new trial was ordered, because as here, the jury omitted 
to take into consideration some of the elements of damage 
properly involved in the plaintiff's claim. See also McNa- 
ma™ V„The VWage of Clintonville, 62 Wis. 207; Stewart 
v. The City of Rvpon, 38 Wis. 584; Mayne on Damages 
5th ed., 454, 515, 583. S '

Aylesworth, Q.C., contra. The evidence shews that the 
plaintiff did not consider the accident a serious one, and he 
did not take proper care of himself. He did not even 
take sufficient rest, and the jury are entitled to consider

X----Xe^er lf sufficient rest had been taken the injury
Would have been as serious as it has turned out : Rowley 
v. London and North-Western R. W. Co., L. R. 8 Ex. 221 
The jury has the right to consider the plaintiff’s conduct 
aggravating : Mayne on Damages, 5th ed., 582, and cases 
there cited ; Phillips v. South-Western R. W. Co 40 B
?■ 406 ; 5 Ql B; D' 78' The quantum of damage's cannot 
be attacked unless it was such an amount as no reasonable 
twelve men could arrive at : Praed v. Graham, 24 Q B D 
53. The smallness of a verdict is no ground for a new 
trial : Maurieet v. Brecknock, 2 Doug. 509 
^BMdell, in reply, cited Hilliard on New Trials, 2nd ed.,

Argument, and that the injury may be permanent, to 
the pain and inconvenience caused

1
i
I

t
r

i

n
ii
a
ci

■ tlJune 30,1894. Boyd, C.

The leading case as to new trial for inadequate damages 
m the case of injuries is PhUUps v. London md sZh- 
Westem R. W. Co., 4 Q. B. D. 406, and 6 Q. B. D. 78. It 
was argued that the rules there observed in testing the 
propriety of the amount are not applicable to thiscoun-

m
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totiy.
v.But in a case decided in this.. .0 country a little earlier,

the same questions were discussed where the verdict was th
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m appeal to the Privy Council it was not disturbed. ' Sir °'
*hat th6 law of Canada as expressed in 

fte Quebec Code was not far different from the law of
p£ .“^i6 Same 3fUb’eCt' The Article of the Code 
provides If the amount awarded be so small or so exces. 
sive that it is evident the jury must have been influenced 
by improper motives or led into error, then a ne“
sZp^dp”w?mbkin 8mh-E°*<™ * * Go,

hat the 
and he 
ot even 
onsider 
injury 

Rowley 
x. 221. 
onduct 
I cases 
IQ. B. 
lannot 
onable 
!• B. D. 
i new

injury was here inflicted upon 
the plaintiff, a physician of repute in the city of Ottawa 
which has involved much pain and has probably cripnled 
him permanently. His business also ha! to a ^Ir oÎ

it should be for a much larger sum than ITOtTwMch is’ 
the present appraisement of his damages.

The opinion I entertained during th 
that there should be a new trial, 
result.

e argument remains, 
The costs will abide the

I
miste d u eat° by these ritations that the

°f damafea should be the same in a case of injury 
inflicted by a railway company, or by the negligent art
cLTtmnm f t ^ ““ °f liabi% P^A a muni- 
cipal corporation for non-repair of roadway ; bVtl regard
the present as a case in which the damages shouldbe

id ed.,

measurably increased.

nages Ferguson, J.
iouth-
i. It 
Î the 
coun-

There is early authority going to shew that as a general

üâssr-#=*
In Moyne on Damages, 582, et seq., it is said that where 

the action ,s for unliquidated damages, the Court will not
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Judgment, grant a new trial on account of their being too low, unless 
FergnaoB, J. there has been some mistake in a point of law on the part 

of the Judge who presided, or in the calculation of figures 
by the jury ; or unless it appears that the jury have omit
ted to take into consideration some of the elements of 
damage and that the alleged reason is that new trials 
came only in the room of attaints, as being an easier and 
more expeditious remedy, and no attaint could lie for 
giving too small damages, referring in respect to this last 
statement to the above case in 2 Doug.

In 3 Graham and Waterman on New T'Hais, at n 1166,
it is said that even in personal torts, where the finding is 
grossly inadequate, and the compensation given entirely 
disproportioned to the injury, the Court will interfere and 
grant relief. '
^ In the case Phillips v. London cind South- Western R. W.
Co., 5 Q B.D., at p. 78, James, L. J;, in delivering the 
judgment said at p. 85 : « We agree that Judges have no 
right to overrule the verdict of a jury as to the amount of 
damages, merely because they take a different view, and 
thmk that if they had been the jury they would have 
given more or would have given less, still the verdicts of 
junre as to the amount of damages are subject, and must, 
for the sake of justice, be subject, to the supervision of a ' 
Court of first instance, and if necessary of a Court of 
Appeai in this _way, that is to say, if in the judgment of ? 
the Court the damages are unreasonably large or unrea
sonably small, then the Court is bound to send the 
for reconsideration by another jury.”
_ The Court affirmed the decision of the Queen’s Bench " ‘ 
Division, that Division having granted a new trial on the 
ground that the damages, though, being £7,000, were inade
quate, and it appearing that the jury had omitted to take 
into consideration some of the elements properly involved 
in the plaintiff’s claim. Chief Justice Cockbum, at the 
conclusion of his judgment which was the judgment of the 
Court, said : “ There can be no doubt of the power of the 
Court to grant a new trial where in such an action ’’ (one
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wê '
genee, and is instructive in regard to the mhLe/of 
measuring the damages in such cases. The same may be 
said of the case Stewart v. City of Ripon, 38 Wis. 684 X In
W6 î î nhCSe tW0 America" cas®» (the one in 62 
Wisconsin) the Court referred to the same case, PhiUips v
The London and South-Western R. W. Co., 6 C PD280 
where the case was before the Court of Appeal after the 
new trial had been had, in which
Brettdl’Tnd a new trial refused. On p. 290,
® tt, L. J., explains what was meant by the expression in
Thtu Tif°wley v- London and North Western R W Co 
f1, Rl.® f* ?221-that il wo“ld be a misdirection to tell thé 
jmy that they ought to try to give a perfect compensation 
The learned Judge says that what was meant wm a per" ' 
feet arithmetical compensation ; and that the reason is that 
it would be impossible to bring before the jury aU the cir
rsssr"eotu,e them to cie to -

A ? n6 c™°Lambkin V. The South-Eastern R. W Co 6 
App. Cas. 352, an appeal from Quebec, the Court in deli- 
vermg judgment, after remarking that the law of Lo 
Canada as expressed in the 11th sec. of Art 426 of
2*0 m D"If<?hdifferent‘fr°m the kw of E"8,and, said ' ' 
at p. 261 : If the amount awarded be so small or so
excessive that ,t is evident the jury must have been influ!

the n,?6 prea®nt Çsse ingenious arguments were held for 
the purpose of shewing that the plaintiff had not proved 
by actual figures that he has sustained damages^ an 
amount greatly larger than the sum ^
jury, and that for this
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arguments and
Judgment__ Ilam of the opinion, however, that these
rergunn, j. contentions should not prevail. It seems t<

quate to compensate the plaintiff for the injuries that he 
as sustained ; and that in arriving at the small sum they 

gave by their verdict the jury must have overlooked some 
of the elements of the plaintiff's case entitling him to claim 
damages otherwise they must have arrived at a larger 
sum as the amount of compensation. How much^arger it 
would be improper to indicate or suggest. I thilk it a 
^e m which the Court has the power to interfere. I 
Üunk this is shewn by the authorities. And I think the

T *leni t0 have the Tdict set “ideand a new 
nal. I think the costs should albide the event.

G. A. B.
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Sheppard

v.
The Bonanza Nickel Mining Company of Sudbury.

“■'■^ssrsfsrAEasx- —

This was an appeal from a judgment for the plaintiff, in 

defendants.0" ‘ C°Venant ™ ™»de * *0

The mortgage was given for part of the purchase money 
of some mining lands purchased by the defendants, a 
mining company, incorporated under R. S. 0. ch. 157, 

Among the defences set up was one that the company 
had nh, power to make the mortgage, (which was duly 
executed, by the president and the secretary, under the 
company s seal), as no by-law had been passed Luthorizing 
those officers to sign such a document )

Statement.i. B.

The action was tried fût Toro 
before Rose, J., without a jury,

Oaler, Q.C., and Raymond, for the plaintiff.
K. Kerr, Q.C., and Bitzer, for the defendants. 

Judgment was reserved and subsequently given.

May 17, 1894, Rose,J.:—

on May 12th, 1894,

'SX

X

The president and secretary were authorized by the by
laws to put the seal of the company to all deeds, etc. It 

39—VOL. XXV. O.R.
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Judgment. waa admitted that tbe jsfaintiff had a vendor’s lien for the 
Rose, J. unpaid purchase mon/y, which could be enforced if the 

mortgage was invalid, but, it was contended that the 
agreement to pay the purchase money could not be en
forced as there was no express provision in the charter or 
by-laws to enable the company to buy land on credit.

There is express power to buy lands. This implies the 
power to promise to pay and to pay for them. Payment. 
must be out of the assets of the company,> and until the 
company applies its assets in payment of the purchase 
money the obligation to pay remains undischarged and 
subject, I should say, to be enforced by the Court. Once 
admit the power to purchase involving the obligation to 
pay, and I do not see room for further argument against 
the plaintiff’s right to have judgment ordering the com
pany to pay the balance remaining unpaid.

There is some, though slight evidence of adoption by 
the shareholders of the act of the president and secretary, 
if I should hold that the statements, of audit reached all 
the shareholders, as it shewed the nortgage debt as one 
of the liabilities.

I do not think it should be assuma)! that the president 
and secretary executed this mortgage without the direc
tors’ sanction.

Having regard to such cases as the The Ontario Co
operative Stonecutters’ Association v. Clarke, 31 C. P. 280 ; 
The Corporation of the County of Wkntworth v. The Cor
poration of the City of Hamilton, \34 U. C. Br585, and 
the numerous authorities there referred to, including The 
South of Ireland Colliery Company v. Waddle, L. R. 3, 
C. P. 463, 4 C. P. 167 ; McDougall v. Lindsay Paper Com
pany, 10 P. R. 247 ; and Qreenstreet v. Paris, 21 Gr. 229 ; 
I think the plaintiff must have judgment as prayed, with 
costs.

THE ONTARIO REPORTS.

;j

I

j
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I
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fN From this judgment, the defendants appealed to theVBk 
Divisional Court, and the appeal was argued on June 16th, 
1894, before Boyd, C., and Ferguson, J.

1

*

«B
ttH

BS
BB

M
I



[VOL.
XX V.] SHEPPARD V. BONANZA NICKEL MINING CO.

authorizing any of tlfofficer* to male oVL” °th ^

a. _;r * «- ^
Carnaye and Iron Co., L R 9 Ex’ Ml A^Ty 
VE Thf Uni™ of Australia ^X^ Z6-
Ërnest v. Nicholls, 6 H. L C 41Q . Th.l , ; . 5
Bank V. rargnand, 6 E &B ît D’ ÏÏ f'2' p”tM*

fi™ iï^Tîrrr'-f! r~^
by the shareholders.

McCarthy, Q.C., and Raymond, 
in question

307m-for the 
id if the 
that the 
t be en- 
harter or 
edit.
iplies the 
Payment. 
until the 
purchase 
rged and 
t. Once 
ration to 
t against 
the com-

Argument.

ption by 
lecretary, 
iched all 
it as one

was sanctioned

h^ower to acquire landed Z7„rPlhe:

the mortgage waTlen '' *?* ™ 8° «d
chase money No P8yment °f the
this action, the plaintiffs 
That is a contract, and the 
if it could not

president 
he direc-

company
mentioned

ario Co- 
). P. 280 ; 
The Gor- 
'585, and 
ding The 
L. R. 3, 

per Com- 
Qr. 229 ; 

(red, with

pur-
necessary for that. In 
suing on the covenant 

even

was
are
company could contract,

British Bank v. Turquand, 6 E. & B. 327 ; Aqar y The 
11 D-" Th^~ utdt’ the^generalmeeting

e com- 
and the

id to the" 
une 16th,



308 [VOL.

Argument, shewed the mortgage, and thus it came to the knowledge 
of the shareholders : McDougall v. Lindsay Paper Mill 
Go., 10 P. B., at p. 352.

Kerr, Q. C., in reply. Even if the company had the 
power to make the mortgage, it must be exercised under 
the statute, and there was no by-law : R. S. 0. ch. 157, 
sec. 38 ; Lindley’s Law of Companies, 5th ed., 170. In 
Shears v. Jacob, L. B. 1 C. P. 513, express power was given.

June 30th, 1894. Boyd, C. :—

THE ONTARIO REPORTS.

The Bonanza company was chartered to “ acquire, sell, 
dispose of, and deal generally in mining claims and lands,, 
to work and operate mines, to smelt and refine minerals,, 
and to carry on a mining business in all branches.” The 
corporation was therefore of a trading character, and had 
power to acquire and dispose of lands which would by 
necessary implication involve the power to mortgage lands 
for the purchase money, and to agree therein to pay such 
money.

Under the Act of incorporation, R. S. O. ch. 157, general 
corporate powers as to acquiring, alienating, and conveying 
real estate, are given to the company. By section 36, the di
rectors have power to make or cause to be made for the 
company any description of contract which the company 
may by law enter into. By section 59, in no case shall it be 
necessary to have the seal of the company affixed to 
certain contracts or to prove that the same were made in 
pursuance of any by-law or special vote or order.

By the by-laws of the company, it is provided that 
the duty of the president shall be to sign all bonds, deeds, 
mortgagee, Stock and conveyances ; and the duty of the 
secretary shall be to keep the seal of the corporation, and 
that he shall, with the president, sign all conveyances,, 
obligations and contracts. (Ratified May 29th, 1891.)

On 26th December, 1891, the mortgage in question

i

i i;
<

was
duly executed under the seal of the company by the presi
dent and secretary. It was in the form of a charge under 
the Land Titles Act, and had expressed in it the covenant
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I do not feel pressed with the objection that this mort 
■g ge for part of the price was ultra vires by the company 
The general test is given thus hv fWtn*» r t ^ m7‘ 
Queen v. Sir Charles Heed, 5 Q. B. D at p. 488 : ^e power 

o a corpora lon established for certain specified purposes 
must depend on what those purposes are, and except™ 
fa. as ,t has express powers given to it, it will have such

ftTTir y w81"6 T™88"3' f°r the PurP°se of enabling 
it in a reasonable and proper way to discharge the dutief *
oi fulfil the purposes for which it was constituted." Here 

company m.ght buy the mining locations it need” 
m the same way as an individual, and might do so by -

as J„hhn th! P°WeV eviating’the Court wiU not scrutinize 
as to how it came to be formally carried out in the face*
derthe6 ?ted ^ pr°perly drawn in*ument un- 
der the corporate seal. The rule established by author-

due course, and the disclosure that such was not the case
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Judgment. FERGUSON, J. :— 

Fergueon, J.
The action is upon a covenant contained in a mortgage 

given by the defendants to secure the purchase money of 
a mining location, or part of it. Or it may be stated 
thus : The defendants purchased this mining location 
and gave their promise under their seal to pay the purchase 
money or part thereof.

The purposes for which the defendants were incorpora
ted, as shewn by their charter, were to acquire, sell, dis
pose of and deal generally in mining claims and lands, 
to work and operate mines, to smelt and refine minerals 
and to carry on a mining busihess in all its branches.

The defendants did purchase this location. They took 
possession and have possession of it pursuant to their 
purchase, and they have worked upon the location. They 
gave the mortgage containing the covenant sued on, which 
document is sealed with their seal and signed by their 
president and secretary. The case is not to be confounded 
with a case of the defendants borrowing money upon a. 
mortgage which would fall under the provisions of the 
thirty-eighth section of the Act, ch. 157 R. S. O.

The question here is whether or not the defendants had 
power to enter into a binding engagement ,to pay for 
property purchased by them ; the purchase being clearly 
within the limits and scope of the powers given by the 
charter, a purchase falling and being within the expressed 
purposes for which the defendants were incorporated, and 
I cannot entertain any doubt that the defendants had such 
power.

Then where a party dealing with the company ascer
tains the existence on the part of the company to do the 
act, that is to make and give him the obligation, he may 
go on with, the dealing without inquiring as to any 
formalities that may have been prescribed as preliminaries. 
He may presume without inquiry, that these have been pro
perly attended to : The Royal British Bank v. Turquand, 
6 B. & B. 827 ; Agar v. The Athenaeum Life Assurance

I
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I do not see any sufficient reason for thinking that the
on wWh ,7 ”0t liaMe Primd faeie UP°“ the covenant 
on which they are sued in this action, and I am of the
opinion that the effort of the defendants to get rid of this
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[CHANCERY DIVISION.]

Johnston v. The Corporation of the City of 
Toronto.

Municipal Corporations—Construction of Setccr—General Plan—Subsequent 
Erection of Homes—Insufficient Fall—Negligence.

A municipal corporation having properly constructed a eewer in a street 
in the municipality according to a general plan of drainage adopted by 
them is not liable to the owner of houses subsequently erected on the 
street because the sewer has not been constructed sufficiently deep to 
allow a proper fall to the drains from the houses.

Decision of Street, J., at the trial affirmed.
:

i

t
These were two actions, whibh had been consolidated, 

and were brought by the occupants of two adjoining 
houses against the municipal corporation of Toronto for 
damages alleged to have been occasioned by the negligence 
and improper conduct of the defendants in respect to the 
sewer constructed by them in the street upon which the 
houses were.

The circumstances of the cases are fully stated in the 
judgments.

The action was tried on January 26th, 1894, before 
Street, J., and a jury, who at the conclusion of the plain
tiffs’evidence, delivered the following judgment dismis
sing the action.

Street, J. :—

The way in which this matter stands is this. The com
plaint is that the sewer on King street is not low enough 
to admit of any greater fall than was given to this drain, j 
Under these circumstances, I do not think the plaintiffs can) 

succeed, because the city is not bound to make a sewer of 
any particular depth. If there had been any evidence here 
that the sewage from the sewer ran back into any part of the 
house occupied by the plaintiffs, I might then have thought 
there was some evidence of negligence. But here the
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own premises, and it was by means of that leak and that 
stoppage that their own sewage backed up into the cellar 
and into the kitchen. The whole complaint is, that the city 
sewer ought to have been dug so much deeper so as to give 
a greater fall from the house to the sewer. That is not, in 
my opinion, a ground of action at all. There is also the 
evidence of the only expert called, Roy McOrimmon, tifat 
if the iron drain hM been continued in a straight line out 
to the^rap there would have been no trouble with the 

wage it all, that that would have given sufficient fall to 
carry iti off into the sewer. But because the person who 
wasbgildmg the houses wished to make a particular kind 
oi dfam forthe two houses, he did not continue that iron 
pipe straight on, but turned it down, and thus prevented a 
portion of it from having the fall it would otherwise have 
had So in every aspect of the case, however it is put, I 
thtok it is plain that the city is not responsible for the 
trouble the plaintiffs had, arising as it did from the fact 
that the main sewer was not deep enough, and that it 
appears to me, is not an actionable thing. Under the circum
stances of the case, I think the action must be dismissed 
with costs. It is one action tried in the Chancery Division.

v The plaintiffs now moved by way of appeal from this 
judgment before the Divisional Court, and the motion was

McCullough, for the plaintiffs. As to the depth of the 
drams, the city cannot say to the owner of a lot of land 
you must dig so deep and no deeper : 29-80 Viet, ch SI 
(C.), sec. 296, sub.-sec. BOS. '

disputed that it is impossible to drain that 
property with the sewer at the present depth. The muni
cipality m constructing sewers should do so with a reason- 

40—VOL. XXV, O.R.
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Argument, able regard for the interests of property owners. They 
should construct them in such a manner as though they 
were themselves to suffer the whole risk or the loss of the . 
improper construction, as though it were their own pro
perty that was to be affected.

I refer to the Rochester White Lead Co. v. The City of 
Rochester, 3 N. Y. (Comstock), at p. 469 ; Nivas v. Troy,
69 N. Y. 500 ; Henley v. Mayor of Lyme Regis, 5 Bing. 91 
(a) ; Dillon on Municipal Corporations, 4th ed., p. 1331.
It was negligence in the defendants not to remedy the 
evil which they could so easily have done after it had been 
complained of. There was no reason why the sewer should 
not have been three feet deeper to commence with, yhis 
was negligence at the beginning.

H. L. Drayton, for the defendants. The evidence shews 
the drain was constructed about eighteen years ago, and 
there is no evidence that it was improperly constructed. 
When the owner built his cellar, he knew he could not 
drain into the street

i
:

1
s

! i
i

■ %
t
e
fi

Psewer. The liability on the corpor
ation is not a statutory liability : Noble v. Corporation of 
the City of Toronto, 46 U. C. R. 519, 642. It must be a 
common law liability or a contractual liability. There 
be no recovery here at common law—that was on the 
maxim sic utere tuo. Here the injury is caused by the 
plaintiffs, who must, therefore, shew a contract if they are to 
recover. On the duty of the municipality I cite the 
authorities collected in American and English Encyclo
pedia of Law, vol. 6, at p. 26 ; Dillon on Municipal 
Corporations, 4th ed., p. 1334; Johnston v. District of 
Columbia, 6 Sup. Ct. Rep. (U. S.) 923.

McCullough, in reply. The construction of sewers is 
not a duty imposed on municipal corporations, but a privi
lege which they exercise at their peril : Winn v. Village 
of Rutland, 62 Verm. 481.
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June 1st, 1894. Ferguson, J.
316They

;h they 
i of the

Judgment. 

Fergueon, J.bv^!‘! Tf" rre 401(1 at>8 bar-tw0 actions, one 
by the husband and the other byiie wife, he and she trad-rn pro-

City of 
Troy, 

ling. 91 
. 1331. 
dy the 
d been 
should

alleged to have been occasioned by the alleged neSfc 
gence or improper conduct of the defendants in respect of 
he sewer on King street west, and the drainage of the 

sitoat T \799 and 801> which I understand tirbe
situate on the north side of the street .(King street west) 
number 799, having been occupied by the husband and 
number 801 by the wife. These actions, we were ’ told 
- consolidated for the purposes of thé trial and were 

tried together. At hhe close of the trial the learned Judge 
entered a nonsuit, giving his reasons for so doing. The
form employed was a dismissal of the actions.

This sewer at the place in question, was and is, as ap
pears by the evidence, a portion of a system of drainage 
adopted and carried into effect by the defendants according 
to certam levels, and for a considerable'district or area in 
the city. This sewer was so in existence and in 
before the building of the houses in the occupation of the 
plamtifls, respectively, or either of them. No complaint, 
whatever, is made ,n respect of the construction or repair
the d»f d * * * S oT?CC°,r«ing 40 the general Plan 80 adopted by 
t defendants. After a perusal of the whole of the evi- .
isTw ti* P am 40 me 4hat What ia really complained of ,

drfnUCl!l!8 Said,in !he evidence reKardi°g the connecting
dram, the inclination of it, its being too flat or having
insufficient inclination, the plumbing in the houses!
the traps and the manner of their construction, which
seems to me, especially in view of the other existing fact 
above referred to, to be beside the real case, and immaterial 
to what has really to be determined between the parties. 
The evidence as to what was said and done on the occasion
of the deposit of the $16 to stand against the cost of an
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i Judgment, examination of the connecting pipes, does not, as I think, 
Ferguron, J. shew anything really in the plaintiffs’ favour in the’ 

actions ; and I think it clear that the defendants were not 
bound, when constructing tjhe Niagara street sewer or at 
any time thereafter, to connect the drainage of the plain- 
tiffs’ houses therewith, although in the circumstances this 
might and probably would have been a convenient and 
beneficial thing for the plaintiffs and the owriers of the 
houses that they occupy.

It is, as I think, clear upon the evidence, that the de- 
•/ fendants’ sewer on King street at the place in question is 

not, in fact, sufficiently deep to properly drain the cellars 
of the houses in question ; and I also think it clear that 

ethod of laying the connecting drains and traps, and 
that no manner of plumbing within the houses, or all these 
combinedv could, or can by possibility overcome the one

not being sufficiently 
dëep to drain the cellars, or in other words, the cellars 
being too deep to be properly drained by the sewer at its 
present level, which is, as I think, and have no doubt the 
real difficulty between the parties.

As already stated, this sewer /is, part of a system of 
drainage adopted by the defendants. 'Çhe evidence of 
Roy McCrimmon, whois the son of the man who built the 
houses, shews dearly that this se wet was there and in 

at and before the time the houses were built ; that this 
was known to his father when-he built thein, and that the 
calculation and intention, wgte that the cellars of the 
houses were to be drained by-this Sewer. The depth of 
the sewer, the depth of the cellars, tod the inclination 
from the bottom of the one to the bottom of the other 
(that -is the difference of such depths 6r levels), is fully 
shewn in the evidence, and the wonder to me is why, in 
the circumstances, and with full knowledge on the subject,

: u
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ThcP evidence shews, as was remarked by the learned 

Judge, that the sewage, thex presence of which is com
plained of, is all sewage from the plaintiffs’ own houses.
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Judgment, same effect, and the viciousness of a theory that would 
Ferguson, J. submit such a question to the decisions of juries is there 

/'kpointed out by the learned "Chief Justice. See also Dillon 
^ on Municipal Corporations, 4th ed., pp. 1334 and 1336. i' 

Where, however, the duty as respects drains and sewers 
ceases to be judicial or quasi judicial, and becomes minis
terial, the municipal corporation is liable to the same 
extent and on the same principles as a private person or 
corporation would be in like circumstances : Dillon, ib., p. 
1331.

i

:■

I have perused with care, as I think, (all the authorities 
referred to on the argument, and I thihk that none of
them are in conflict with the doctrine above stated, and I 
am clearly of the opinion tljat it applies to the present 
cases, and so I think the plaintiffs cannot recover against 
the defendants.

I am, for these reasons, of the opinion that the learned 
Judge was quite right in dismissing the actions, and that 
this motion should be refused with costs.

Mbbbdith, J.

The evidence discloses a very insanitary and highly 
unsatisfactory state of affairs, quite enough, one would 
think, to account for all the ill-health attributed to it, if 
not more.

But the question is, who, in the eyes of the law, is an
swerable for all this !

The real cause of it is plain ; indeed, there can practi
cally be no two opinions respecting it.

The common sewer,'of the city is insufficient for the 
drainage needs of the houses in question as they are con-|
structed ; it is a sluggish sewer of insufficient depth.

But neither the owner, nor the tenant, was ever required 
by the defendants to draip^ or discharge sewage, into it ; if 
either had been, the case height present a very different 
question ; neither has anythin ever been paid for the use 
of it : see Strettvn Derby Brewing Co. v. Mayor of Derby 
(1894), 1 Ch. 431.
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The owner, at the
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the houses mto >t, that was all; and sought and obtained ’ 
that permission with a full knowledge that his sewer pipes 
were placed, or must be placed, too low to afford proper 
drainage. In order to have a sufficient depth of cellar 
without raising the ceiling above its present height'he
took these nsks; and the inevitable consequences flowed.
He had the benefit of the cellar drainage at times, with 
the certainty of a backing up into the cellar, through the 
weeping tiles, of sewage from his own houses at other 
times, whenever the common sewer was too full to carry 
away all the sewage and surface water with which it 
would sometimes be surcharged. It was not suggested that 
the common sewer was out of repair, or that it was not pro
perly built, that is, in accordance with the original plan of 
construction ; though, of course, it was said to be, and no
merits was>'“sufficient m H* plan for the present require- 

0 the largely increased community, though it mav 
have been quite sufficient for the then need of the com
munity when constructed.

However, the 
build higher, and 
that that

i319lat would 
is is there 
Iso Dillon 
1835. Î 
id sewers 
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person or 
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e learned 
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d highly 
îe would 
i to it, if

chose to dig deeper rather than 
had not sufficient fall; to dig so deep

u , T”0" Sewer- “ U existed to his knowledge, 
could not efficiently drain the cellars.

So that, upon the main question, unless it

owner
so

tw, is an-
as a matter of law, that the defendants were bound to fur’ 
msh an efficient system of sewerage for all those who drain 
with their leave, into common sewers, the ruling of the 
trial Judge in this respect was right.

I know of 
thority for it.

And that was the real question in controversy, as stated 
y counsel at the close of, and throughout, the trial.

, e placing of the weeping tiles was faintly urged, it is 
true, but rather as a peg to hang the case upon when it
hold for ^ ^ mg fr°m the main P°infc' But it does not

in practi-

t for the 
’ are con- no positive law requiring that, nor any au-
pth.
required 
ato it ; if 
different 
rthe use 
of Derby

J



320 THE ONTARIO REPORTS. [VOL.

Judgment. X. There is no evidence to connect the defendants with 
Meredith, J. the placing of them there.-

2. They were evidently placed there with the assent of, 
or by, the owner. It was most important for him to drain 
the cellars ; that was one of his main objects ; that 
why his drain was constructed with an insufficient fall. 
Without such drainage the effect of stagnant water there 
always would doubtless have been worse than an occasional 
flooding of sewage such as occurred. But for need of, and

/'tO'get, such drainage the “ soil" pipes could and would have 
S' been constructed with quite a sufficient fall.

3. But if the “ weeping" tiles were a greater evil than 
benefit, it was the simplest of things to have removed them 
and to have plugged the endj of 'the double Y into which 
they entered.

It seems to me somewhat farcical to base upon the exis
tence of these weeping tiles a serious claim to large dam
ages.

In this view of the case, it is not necessary to consider- 
whether the depositions of the defendants’ officer were ad
missible as evidence upon the trial or not ; nor whether 
toe case should have been re-opened to admit the testimony 
of the proposed witness Wright. The result would have 
been the same had both been admitted.

The motion, therefore, fails, but not for lack of

was

!
:

.illI 1P

sympa
thy for the plaintiffs in their troubles, and must be dis
missed with costs if asked ; but one may fairly express 
the hope that, in view of all the circumstances of the 
case, costs will not be exacted.

I

Bgl
Robertson, J. :—

I concur in the judgment of my brothers Ferguson and 
Meredith, in dismissing the motion to set aside the- 
nonsuit herein, with costs in both of these actions.

! A. H. F. L.
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Redfern et Poison et al.

Company—Contract
Order before

as s&raSr-
This

evil than 
ved them 
ito which

Owen SmmYnaCtinn ,br°Ught by the «Tutors of thr
Companv LiYY Sbip BuiIding and Navigation 
company, Limited, to recover the balance of purchase ■

money, due under a contract of sa.e, entered into b" 
‘"T* Y6 COmpany and the defendant F. B. Poison 
men/of M <7Umstancea which are set out in the judg
ment of MacMahon, J. The defendants were F B Poison 
and Duncan Morrison, mentioned in the judgment the 
Poison Don Works Company of Toronto, Limited the
Dock SI toTY Sbarahoide,s of the Owen Sound'Dry 
indivM F UI,dlng and Navigation Company, and certain
who claimed T" C°lleCtively as "The Lenders," 
them bl Z d ,m°ney UDder 811 assignment made to 
them by the defendants, the Potion Iron Works Company
On February 8th, 1893, an order was made for the wind
4th" 1893 E Y c7,IT W°,rkS COmpaDyj Rnd °n April 
„ * ,7jE R G Clarkson, liquidator of that company 
was added as a party defendant. company,

the exis- 
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consider 
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r express 
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The action

without a jury, Who, at the conclusion of the evidence" 
arrived at certain findings of fact, and afterwards 
judgment as follows t ™8
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Judgment. MACMAHON, J. :— 

MacMahon,
J. The sole shareholders of the Owen Sound Dry Dock, etc. 

Company,sold the dry dock buildings, etc., to the defendant 
Poison, for $16,000, and in addition agreed to transfer the 
charter of the company by assignment of their stock to 
the nominees of Poison within one year of the acceptance 
of the offer, which offer was made on the 22nd of 
November, 1888.

The conveyance of the Dry Dock Company’s premises 
was made to Franklin B. Poison, on the 8th of February, 
1889, when $15,500 was paid on account, and the balance of 
$500, was, by agreement of that date, between the Poison 
Iron Works and the Dry'Dock Co., deposited in the 
Molsons Bank, to the credit of F. B. Poison and Duncan 

" Morrison, to be paid over upon the charter of the Dry 
Dock Company, being transferred in accordance with the 
agreement in reference thereto.

On February 20th, 1889, F. B. Poison, in consideration 
of one dollar, conveyed the dry dock and appurtenances 
to “ The Poison Iron Works Company, and also by the 
said deed he assigned and transferred to the latter com
pany, all his right and interest, benefit, and powers, in 
all the covenants of the Dry Dock Company to him in the 
deed bf 8th of February.”

In the purchase, F. B. Poison admitted he was acting 
for‘the Poison Iron Works Company, of which he was 
managing director and secretary-treasurer.

The charter of the Dry Dock Company was to be trans
ferred by the assignment of the stock to the nominees of 
F. B. Poison, within one year from the •acceptance of the 
offer.

An order, under the Winding-up Act, was made on the 
8th of November, 1890, for the winding-up of the Dry 
Dock Company.

A demand of the $500 deposited was made on F. B. 
Poison, on behalf of the liquidators of the Dry Dock 
Company, on the 18th of December, 1890.

;
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The stock under the offer of November 22nd, 1888, and

THE ONTARIO REPORTS.

Judgment

MacMahon, agreement of February 13th, 1889, was to be assigned “ to 
J- the nominees of said Poison.” Had Poison required the 

stock to be assigned to himself or to any named person or 
persons the owners of the stock would have been compelled 
to assign. No demand was ever made by Poison, and no- 
nominee was ever appointed by him, and so long as the 
holders of the stock were as alleged willing and ready to 
assign it either to Poison or his nominee, they were not in 
default.

The plaintiffs ^re entitled to judgment for the $500 in 
the Molsons Bahk, and aMy interest accrued thereon, and 
to their cost^of suit against the defendants other than 
John Corbet, Robert Corbet,'John Harrison and Robert 
Simpson, tint against [he defendant Clarkson, only in his 
official character as liquidator of the Poison Company ; 
the defendants, John Corbet, Robert Corbet, John Harri
son, and John Simpson to assign the said stock to F. B. 
Poison, leaving the same for him at the Molsons Bank, 
Owen Sound, at the time the money is. withdrawn.

The defendants moved by way of appeal before the Di
visional Court on February 27th, 1894.

!
h!:

I

I
Iff

Boyles, Q. C., for the defendants. We were ready to pay 
over our money. Doogood v. Bose, 9 C. B. 139, shews that 
the averment of readiness and willingness to perform the 
plaintiffs’ part is necessary : Story on Contracts, 5th ed. 
p. 513 ; Addison on Contracts, 9th ed., p. 131 ; Studholme 
v. Mandell, 1 Ld. Raym. 279. I refer also to Emden on 
Winding-up Companies, 4th ed., p. 256 ; Parsons on Con
tracts, 8th ed., p. 479-80 ; Bowell v. Coupland, 1 Q. B. D. 
258 ; Emerson’s case, L. R. 1 Ch. 433.

Marsh, Q. C., for the plaintiffs. It was no duty of ours 
to make a tender of transfer. The defendants did not want 
the transfer. The winding-up order did not affect the 
rights of vendor and purchaser : Fry on Specific Perform
ance, 3rd ed., secs. 914,917,1527-9.

il
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tfoyJes, in reply. They were bound to hand 
things we contracted for: Leake on Contracts 3rd ed 
pp. 86, 608; Brice on Ultra Vires, 3rd ed. pp. 774, 787, 790- 
n re The Oriental Bank Oorporation, 54 L. J Ch’ 481 ’ 
specially at p. 485; Taylor v. Caldwell, 3 B. & S. 826

June 1st, 1894. Ferguson, J. :_

Having perused the whole case and the evidence and 
examined the authorities referred to by counsel as’well 
as those referred to in the judgment and some others 
I am of the opinion that the findings and the conclu’
and" iTnotl V? I" Jud="e are <=°m>ct, 
the case again" £

2Ü1" ‘w“"r *"* “■

needful in the case, and I 
be affirmed with costs,

•The findings of fact were as follows 
MaoMihon, J.-I propose dealing with questions of fact

0,1L™irngT!„tthhXa8pect0f the CM"

Poison, on behalf of thePoLn,™ Works^

acceptance of the offer ; and the reason why the transfer 
made for the year, i, stated in the offer itseU, which 
Dry Dock Company to dispose of the other assets remain™™ „„ an •

;waiï55s
paid on the 8th of February, 1889. The snm of *500, being the
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Judgment, transfer that may be necessary may be obtained in the 
Ferguson, J. winding-up proceedings. I understand that the money 

has been paid into Court by the Molsons Bank, and, if so 
some variation in details may be necessary.

THE ONTARIO REPORTS.

Meredith, J. :—

The one question is really whether the defendants are 
absolved from payment of the $600 because the company 
has been put into compulsory liquidation under the Wind- 
ing-up Act.

What the defendants were to get and what the $500 
were withheld to answer for, was really a transfer of the 
whole of the shares of the Dry Dock Company. It is 
stated in the agreement, though also incorrectly referred to 
as a transfer of the charter, something which could not be 
done except in so far as a transfer of the whole of the 
shares to nominees of the purchasers might effect it by 
giving to [hem, if lawful shareholders, complete control of 
the company.

The transfer was to have been ÿiade^n one year from 
the 22nd day of November, 1888, 
and persons interested in the company cfesiring the control

of the Dry Dock Company under the 47th Victoria, being transferred in 
accordance with the agreement in reference thereto. That money was 
placed in the hands of these stakeholders, or to their credit, for the pur
pose of ensuring the assignment to Poison of this stock, or to his 
nominee.

A memorandum on the back of the deed speaks of the charter of the 
Dry Dock Company being transferred ; but it speaks of it as being 
transferred only in accordance with the agreement which, as I have 
already stated, was to be by the assignment of the stock, and that assign
ment was to be to Poison’s nominee. I find, as a fact, that 
was named, and that the Dry Dock Company had no notification from 
Mr. Poison or from the Poison Company, that they desired that the 
stock should be transferred to anyone—to themselves or to anybody else.

The Dry Dock Company, at that time, I find, had assets, including the 
steamer Cambria, and also some debts which were owing to them, and no 
notification was ever given by the Dry Dock Company to Poison, or to the 
Poison Company, that they desired the *600 to be paid to them, or that, 
they were prepared then to transfer the stock. No notification 
given until after the Dry Dock Company went into liquidation -, but on

U I
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andoWfWhÜ! 80 that they might valid’y disposé of Judgment, 
and dose its other assets and business: but the order forMer^T i
the winding-up of the company was not made until nearly ’
Z ' aDd in the mean‘ime nothing was done

towards finally closing the transaction between the parties
n this respect it is important to mertain P

the reason ,s I thmk, obvious. There could be no trans
ie lr ?7ith tHe t6rms of ‘he agreement until 
the purchasers had named the persons to whom the shares 
were to be transferred. But there was no nomination 
made, nor any demand or request of any transfer, bemuse

would6 be a°tv ’ “ Y* '"Z™ apparent that the transfer „°d bea.thmg °f no va*ue i nothing would be gained, 
and something might possibly be lost, by it. The company 
was in debt, it would not profit any new set of shared 
holders to pay the debts in order to retain the charter, as
to confiât- v- h8rdlyneeds ‘he purchaser’s testimony 
to confirm this Mew of the situation, but we have it in these

“Q. Why did you object after the year to take the charter 
or stock and pay the $500 if it is a valuable charter?

in th" t” recover^the

±*° tor'**

we would h«nd hem 0r„r he ^reC y * T'" f Chlrt«''
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Judgment. A. Poison & Co. were not in a position to use it ; they 
Meredith, J. could have if they had given it inside the year.

Q. Why could’nt you use it now ? A. The firm has 
gone into liquidation.

Q. You and Mr. Miller could still have taken the 
charter ? A. We did not want it. We have made other 
arrangements. We are running the boat business as pri
vate individuals."

Beside, this, as a matter of strict right, it was the pur
chaser s duty to prepare the transfer and tender it for 
execution, as well as name the persons to whom the shares 
were to be transferred : see Humble v. Langston, 7 M. & 
W. 517 ; Maxted v. Paine (2), L. R. 6 Ex. 132 ; Stephens 
v. DeMedina, 4 Q. B. 422 ; Borwlby v. Bell, 3 C. B. 284.

So there has been no default on the part of the vendors, 
the whole default has been on the part of the purchasers ; 
they might have had the transfer of the shares, hut they 
did not want it.

|

■I I

'

: ::
There has been, and there need be, no failure of conside

ration : but because the shares purchased were really 
worthless, and that has become apparent, the defendants 
do not want them, but seek to retain the $500.

The winding-up order did not relieve them : it would 
not, altogether apart from any question of default. It is 
said that shares may be bought and sold after the making 
of the winding-up order, and that a contract of that kind is 
binding upon a party though he was ignorant of the fact 
that the company was in liquidation : see Budge v. Bowman, 
L. R. 3 Q. B. 689 ; Biederman v. Stone, L. R. 2 C. P. 504 ; 
and Paine v. Hutchinson, L R. 3 Ch. 388.

All that the defendants

<
t

can contend for as standing in 
the way of their getting the shares which they bargained 
for is the 15th section of the Act, which is in these words :

“ IS. The company, from the time of the making of the 
winding-up order shall cease to carry on its business 
except in so far as is, in the opinion of the liquidator, 
required for the beneficial winding-up thereof.

2. All transfers of shares, except transfers made to or 
with the sanction of the liquidators, under the authority
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of the Court, and every alteration

” |t ÏÏZCÏÏÏT5 :
corporation, shall continue until the affairs of the com-

829
in the status of the Judgmeit

firm has

iken the 
ide other 
is as pri- pany are wound up.”

The transfer is to be void unless made with the sanction 
of the liquidator under the authority of the Court- the
lrèÎtitTedto->t!°rd TtranSfer Which the defendants 

f 1 18 W^° seeks to recover the $500 in
h s action—-and he had first offered to do and procure aH 

things needful to a valid transfer of the shares ?the i„d„
ineffect ^8 the requisite authority but"

being fully paid up, the main object of the provision of 
statute being the prevention of the escape of solvent share* 
holders, who should be contributories from liabmtv for' 
heir shares. The sanction and authority couldihardl/h. 
een refused in a case where refusal would without min4 ^

thrd2nr™trno\witistiXseteh2 dSf * ph;event
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\
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making 
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the fact 
owman, 
P.504;

Th6!rPurchase Proved worthless to them, and therefore 
they did not and do not want the thing purchaàed- but 
that is no excuse for non-payment of the price.

dJiïZS 27 °Pi“0"- K

ding in 
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i words : 
g of the 
msiness 
uidator, Robertson, J., concurred.

Judgment affirmed with costs.

A. H. F. L.
le to or 
ithority 42—VOL. xxv. O.R.



t

330 THE ONTARIO REPORTS. .[VOL.
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[CHANCERY DIVISION.]

McOaüsland
V.

Quebec Fire Insurance Company et al.

Insurance-Fire Inmranct-Staiutory Condition 9-Divided 
portion of Loss—Costs—Appeal to Divisional Court.

° °' ‘heOnUrioIoBaranceAct, provide, that in the

=" se-ssswe
Plaintiff had insured his building against fire in two 

plaoedam^ng both front and rear*“early all the E,j/ry bdng donate
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;
Statement. This was an action brought by Joseph McCausland 

a^amst the Quebec Fire Insurance Company, the Allien,... 
Assurance Company, and the Liverpool and London and 
Olobe Insurance Company, for the amount of a loss by 
fire on buildings insured in three separate policies in the 
defendant companies.

There was no dispute as to the loss or its-amount but 
the companies could not agree as t^the relative portions 
payable by each. )

1I

Ç

iR^heiMA°k rWaS‘ried at the non"jury sittings on March 
16th, 1894, before Rose, J.

L
i

a:
George Kerr, and Rowell, for the plaintiff.
Riddell and Charles McDonald, for the Quebec Com

pany. r
Armour, Q.C., for the Alliance Com

Q>
:

pany.
A. Hoskin, Q. C., for the Liverpool Company.1
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Judgment. March 16th. 1894. Rose, J.
Rose, J. /

[VOL.

Starting with the case The Trustees of the First Uni
tarian Congregation of Toronto v. The Western Assur
ance Co., 26 U. O. R. 175, I am unable to appreciate 
any serious difficulty in determining the facts (or rather 
the application of the law to the facts) in this case. It 
may be that I have failed to appreciate the difficulties 
that have appeared to counsel, but to my mind the 
seems now reasonably simple.

The statutory condition, which'is in all the policies —and 
I do not deal with the policy in the Quebec Company 
containing any other than statutory conditions for 
purpose of this my judgmenti-provides for the payment 
of a ratable proportion of the loss or damage. If We can 
determine what ratable proportion; means, the difficulty 
is, of course, at an end. \

Ànd I think that may be determined vyy simply. Take 
the ordinary case of insurance policies by,two companies 
upon one pmce of property-say'^e policy for $2,000, 
and the other for $1,000, and a loss iiccumng of say $400 

companies are to contribute^(ftfo#ayment of this 
oss in ratable proportions. How is the ratable propor

tion ascertained? You add together the policies and 
nnd the whole insurance is $3,000. t)ne < 
one-third, and the other company two-thirds. Therefore 
Ve®”;’,t0 me the language of this condition is not in 
effect different from the language in the Unitarian Con
gregation case. The condition in that case was : “ That in 
case of loss the assured should recover from them only such 
portion thereof as the amount assured by them should bear 
to the whole amount assured on the property." Those 
words "as the amount assured by them should bear to 
the whole amount assured on the property," are not found 
m the statutory conditions, nor do I think they 
necessary. J

ProportiqjKmust be established by relation 
assurance. Thère is nothing else to establish proportion
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Judgment, fo, put in certain correspondence, before action, with the 
Bose, J. solicitors of the Liverpool Company, which the trial Judge 

refused to receive, the learned Judge continued] :
I think that where a plaintiff brings an action against 

three defendants in which the issues are distinct, as be-

THE ONTARIO REPORTS.

tween the plaintiff and each defendant, where one of the 
defendants is shewn to have been in the right from ihe
beginning, and the other two defendants are shewn to have 
been in the wrong, prior to the action ; where there 
cross claims, nor any relief sought as between the defen
dants, there is no reason why the defendant who did 
ceed should not receive his costs, and there being no issue 
on the record between the defendants, there is no reason 
why I should compel the other defendants to pay the costs 
of the successful defendants.

are no

suc-

From this judgment the plaintiff appealed on the ques
tion of being ordered to pay the costs of the Quebec Fire 
Insurance Company, and the appeal was argued in the 
Divisional Court, on June 20th, 1894, before Boyd, C., and 
Ferguson, J.

<

George Kerr, for the appeal. The dispute in this 
action was really between the defendant companies as to the 
relative proportions they each should pay. The plaintiff 
was indifferent, but had to proceed against all three to 
recover what was due him. The plaintiff could have 
shewn that, if the trial Judge had allowed the letter offered 
to be put in. The Judge erred in refusing that. That 
was not the exercise of a discretion as to costs. I refer to 
Child v. Stenning, 5 Ch. D. 695 ; 7 Ch. D. 413, and 11 
Ch. D. 82, 308.

A. Hoakin, Q. C. (called upon by the Court) contra. This 
is a matter of discretion against which, having once been 
exercised, there is no appeal. The plaintiff should have 
decided which companies were liable, and brought his 
action against them. He did not rely on The Trustees of 
the FvrafUnitarian Congregation of Toronto v. The West-
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Judgment, regard to the correspondence which was excluded by the 
Boyd, c. trial Judge in disposing of the costs. There appears to be 

miscarriage in putting upon the plaintiff the costs of the 
defendant, the Quebec Insurance Company, for the dis
pute arose out of the differences of opinion and practice 
as to the manner in which the three companies who had 
insured the plaintiff’s premises, should contribute to the 
amount of loss sustained by him.

Two of the companies, the Alliance and the Liverpool, 
asserted that the Quebec Company should pay a larger 
proportion, and suggested or agreed that an action should 
be brought against the three companies as defendants, 
wherein all matters might be adjusted. In the pleadings 
of these two companies, the|y set up the claim they made 
ag&inst the third (the Quebec Company) ; spread upon the 
record figures shewing the manner in which the one loss 
should be apportioned, and set forth that the usage and 
custom of insurance companies was according to the man
ner of distribution insisted on by them. The Quebec 
Company set up that they had satisfied the plaintiff, and 
pleaded ignorance of the relations existing between the 
plaintiff and the other companies, while it was alleged the 
said companies are seeking through the plaintiff to ease 
themselves by compelling the defendant to pay.

The litigation was really and in essence attributable to 
the refusal of the Alliance and Liverpool to pay their proper 
share of the loss, and this was so found by the learned Judge. 
It would be a proper consequence from this state of facts, to 

*• direct that the costs of the Quebec Company who succeeded, 
should be borne by the other companies who failed.

To this extent the judgment as to costs should be modi
fied, and the appellants should have the costs of this 
motion against the two companies.

Ferguson, J.

The action is against three fire insurance companies for 
the loss sustained by the plaintiff, the total amount of 
which was undisputed.

THE ONTARIO REPORTS.
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Judgment. aWe in evidence, and if they had been read to the learned 
Ferguson, j. Judge, we cannot say that his view might not have been 

different from that which he finally expressed. These 
two companies not only proposed, but urged as a way of 
getting to the end of the difficulty, that an action should 
be brought against the three companies, which is what the 
plaintiff finally did.

It seems to me plain that the conduct and contention 
before action of these two companies, was the cause, and 
the sole cause of the litigation ; and I think it cannot be 
said that during the litigation, there was not a strife 
between them and the Quebec Company. I think the 
learned Judge was in error in not reading or hearing read 
the letters before action ; and Ï do not see that in varying 
his order as to costs, we are interfering with the “ discre
tion" as to costs.

I am of the opinion that there should be an order that 
these two companies should pay the plaintiff the costs that 
he has to pay the Quebec Company, or, as it may now be 
done, I believe, an order that they pay the costs of the 
Quebec Company.

The judgment should, I think, be varied accordingly.

G. A. B.

THE ONTARIO REPORTS.
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statement, have given you, in laying the information against Mr.
Wilson for stealing these othér things, that may affect your 
view of the damages that you should give upon the ques
tion of the moulding, because the whole of the damages 
have not been improperly, in that case, incurred. That is 
to say, if Mr. Tennant had left out of this information 
altogether any reference to this moulding, still he might 
have had the right, under the law, as I have laid it down 
to you, to lay an information for stealing the other articles 
that he charges to have been stolen. It is only a question, 
then, which bears upon the damages.”

The jury found a verdict for the plaintiff with $1,200 
damages.

The present motion was argued on March 2nd, 1894, 
before Ferguson, Robertson and Meredith, JJ.

Clute,Q. C., for the defendant. It is alleged that the plain
tiff can recover damages because theoTudge has not found 
reasonable and probable cause for including some of the 
articles. This is not so : Taschereau’s Criminal Code, 3rd 
ed., pp. 686, 696 ; Criminal Code, 56-56 Viet. ch. 29 (D.), 
sec. 626, sub-sec. 4; R. S. C. 174, secs. 134 and 202. Here 
were a number of articles taken ; but one charge preferred 
before the magistrate. There was reasonable and probable 
cause for laying the information: Winfield v. Kean, 1 
0. R. 193, at p. 199. Where then was the additional dam
age* Campbell v. McDonell, 27 U. C. R. at p. 352. As to 
the question of reasonable and probable cause : Kicks v. 
Faulkner, 8 Q. B. D. 167.

Parkes for the plaintiff. The indictment cannot be said 
to have charged only one felony. It says the stealing was 
in April. , The various articles might have been found to 
have beenstolen on different days, if so, this would not have 
been one ‘felony. The gravamen of malicious prosecution 
is not the peril of conviction, but the scandal, and vexation, . 
and expense the plaintiff has been put to : Macdonald v. 
Benwood and Preston, 32 C. P. at p. 440. Is not the

Ij: THE ONTARIO REPORTS.
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p obable cause for accusing the plaintiff of the theft of 
one article should only affect the question of the amount 

amages. It cannot deprive the plaintiff of his right of 
action for having been accused without reasonablf ancl 
pi obable cause of stealing other articles.

June 1st, 1894. Ferguson, J.

h $1,200 The action is for malicious prosecution, and was tried 
before my brother Street, with, of course, a jury.

he charge that had been made by the defendant was
sticker86k 8 8 "Umber °f Brticles Which are «ailed 
Sticker knives, a npsaw, a table, ten feet of leather
belting and a quantity of moulding. As to the part of the
stick® k a Td ,the Stealing b>' the Plaintiff of the 
sticker knives, the learned Judge, at the trial, ruled in *

/ fcTth he defendant' 8tatilf8 that upon the undisputed

Ti he:e:ruo evidence to iead to the ww that thedefendant did not think that these sticker knives had 
been stolen from him, and that ife could not say that 
there was not reasonable and probable cause for his laying 
the information before the magistrate, that these knives
part of the casTfromlhetonridmÎiottnhTjÎ^" ^

ttSSSTTGidiZ
J 6 caa®' 80 far as it had relation to the remaining 
parts of the charge made by the defendant against thf 
plaintiff, went to the jury, and they found a vfrdict for 
the plaintiff against the defendant James Tennant, and 

. assessed the damage at the sum of $1200
The learned Judgehaddismisaed the aotion
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Judgment. The motion is against this verdict. The chief 
Ferguson, J. tentions on behalf of the defendant James Tennant 

there having been probable

con-I were
cause for prosecuting in 

respect of some of the property alleged to have been 
stolen, this should be considered and held a justification 
to the whole of the charge made, and so the verdict should 
have been for the defendant James Tennant, and also that 
the damages given by the jury are excessive.

As to the first of these contentions, in the case Jieed v. 
Taylor, 4 Taunt. 616, the headnote is : “ If a plaintiff de
clares that the defendant maliciously and without 
probable cause, preferred an indictment, setting it forth, 
the averment is proved if some charges In the indict
ment were maliciously and' without probable

good ground for others of x

as

f
! c■

cause
preferred, although there 
the charges preferred.”

In delivering judgment, Mansfield, C. J., said : “ The 
question is, whether, if a man prefers an indictment con
taining several charges, whereof for some there is, and 
for others there is not probable cause, this does not sup
port a count for preferring that indictment without 
probable cause. I am of opinion that it does.”

Mr. Justice Gibbs said : “ To support this action, there 
must be a want of probable

was

1
1
1!

IS !!;. e and malice. The charge 
here is not that the defendant imputed perjury without, 
probable cause, but that he preferred that indictment 
without probable cause. There is no probable cause for 

of the charges in the indictment, therefore, this in
dictment is preferred without probable cause.’[ *

In the case Ellis v. Abraham, 8 Q. B. 709, Lord Den
man, delivering the judgment of the Court, said (p. 713) ;
“ This was an action for malicious prosecution for perjury.
The indictment for perjury contained two assignmetits of 
perjury. The plaintiff, as to one of these only gave evi- .
dence to shew that the charge was malipious and without ._-
reasonable or probable cause and left the case there, and 
the jury found a verdict for him. A new trial has been 
moved for, on the ground that the defendant
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ST" r T iirr‘ '■ »• ~ «-JL'tton, 1 T. R. at p. 547, decided by Lord Mansfield and 
Lord Loughborough, seem at first view to be looking in 
the opposite direction. The case seems of “completed

mart“a 6r' The P a Prosecution before a court
martial. The Court said: "Under all these circum 
stances we have no difficulty to give our opinion, thatTn 
law, the commodore had a probable cause to bring the

h° a felr and bnpartial trial,” and further on 
tffis probable cause goes to both parts of the charge-

the defendant in this cause.”
On p. 546, Where the Court discusses the nature of the

“T’ f m Sa.’d i “ The charSes ag»inst the plaintiff before 
the court martial were formally two, but in reality and 
effect one to wit: The disobedience of the defendant’s

either o/the other °two cases aWveTeferred^ to! ^ ™ 
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I Judgment, this particular information, or preferring this particular 
Ferguson, J. indictment.
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In the case Winfield v. Kean, 1 O. R. at p. 199, the late 
Chief Justice Cameron quotes from the charge of the trial 
Judge, the late Mr. Justice Patterson, where that learned 

id in charging jihe jury : “ The question is whether 
the [ilaintiff has shewn that there was an absence of rea
sonable and probable :ause. It is generally a question for 
the Court to say whether he has done so or not. In this 
case fhaVe not felt tlhat it was my province to pronounce 
upon that, ror this reason—if a man is charged with^nfty 
things, and he is only properly charged with stealing one, 
he cannot maintain an action.”

I do not find in the judgments of the learned Judges in 
banc, any reference made to tnis statement in the charge 

i^jts appearing in me liberal quotation from it 
V by Chief Justice Cameron, and I do not perceive that to 

express this view was necessary for the purpose of deter
mining any element of that case.

I have perused and considered 
able all the cases and authorities that were referred to on 
the argument, and I have arrived at the conclusion that 
so far as this contention has concern, the view expressed 
by my brother Street, and the course adopted by him were 
correct, or at least notagainst the defendant. The learned 
Judge might, I think, properly have said that there was 
no probable cause for preferringthis particular indictment, 
or laying this information.

As to the other contention : the damages awarded seem 
large. There was, as I think, however, no rhisdirection, 
and I do not at present see how we can interfere on this 
ground.

Motion refused with costs.
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Meredith, J. :—
The learned trial Judge never ruled upon the question, 

whether having regard to the whole charge made, there 
was reasonable and probable cause, nor has that been 
decided in the judgment just delivered. He treated the i
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■charge as separable, ruling that there was reasonable and Judgment' 

probable cause as to the machine knives, and withdrew the Meredith, J. 
case to that extent from the jury. If he were right, the 
damages are exce^ive, and must have been given under 
some misapprehension of that ruling ; for if the laying of 
the information and all that was done by way of further 
prosecution of the charge were justified, as was held, by 
reasonable and probable clause for the prosecution for theft 
of the kfiives, it is hard to perceive what great damage, if 
any, arose from the addition of the other goods to the 
one charge.

I am not prepared to assent to the proposition, that in 
no case can the matter be separated, as it was by the trial 
Judge, and if it can be, it seems to me to follow that the 
plaintiff should have only such damages as he has sustained 
by reason of the addition of that for which there was not 
reasonable and probable cause.

The cases do not leave this question as plain as it might 
be : see Reed v. Taylor, 4 Taunt. 616 ; Deliseer v. Tourne,
1 Q. B. 333 ; Ellis v. Abrahams, 8 Q. B. 709 ; Boaler v.
Bolder, 3 Times L. R. 646 ; and Deliseer y. Tourne, 1 
Q. B. 337, note (a), and 339, note (b) ; Johnstone v. Sut
ton, 1 T. R. 610 ; and Win/ield v. Kean, 1 O. R. 193.

Reed v. Taylor, seems quite in point, and seems to 
decide that a plaintiff may recover damages for the whole 
prosecution, if there be want of reasonable and probable 
cause in respect of any of the acts charged. It seems 
difficult to me to understand that that must always be so ; 
that for instance, in this case, if the learned trial 
Judge’s ruling “were right, the plaintiff should have the 
same rights as if the charge had been wholly without 
reasonable and probable cause ; for it is plain to me, that 
haidt^e charge been limited to the knives, the like prose
cution rn all respects, and the same, or almost the same 
injury wôuM 
am not surpri
Reed v. Taylor : see Deliseer v. Tourne, 1 Q. B. at p. 340, 
note (6) ; or at the suggestion, that it is not accurately 

44—vol. xxv. o.a.
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Judgment, reported; if it was intended to apply to all cases of 
Meredith. J. malicious prosecution.

Again, I am not satisfied that the rating that there was 
reasonable and probable cause in respect of the knives 
could rightly have been made without the intervention of 
the jury ; they might, for instance, have found that the 
defendant did not honestly believe the plaintiff guilty ; 
that, in view of the facts that the knives of the defen
dant s wife were mixed with a greater number of like 
knives of the defendant, so that but one person, who 
absent, could tell the one from the other, that the plaintiff 
had told the defendant that he had taken the knives, and 
that such bad feeling had grown up and existed between 
them that they came to blows, and parted with the defen
dant smarting under a sense# of having had the worst of it, 

^he had out of spite, unfairly made the complaint and 
stated the case to counsel. And even if the finding of the 
jury upon these facts were favourable to the plaintiff he 
would yet have the admitted fact against him that he 
made such a charge in the circumstances of this case with
out as much as making any demand for the knives after 
the parties angry tempers had subsided : see Huntley v. 
Simeon, 27 L. J. Ex. 134.

It seems to me, therefore, that however looked at, the 
case has not been rightly tried ; and I am unable to see 
how we can set off one error against another, and be satis
fied justice has been done.

I would set aside the judgment and verdict, and direct 
a new trial. The judgment seems to me in form obviously 
wrong. The plaintiff has judgment upon the whole 
of action alleged in the pleadings, though the trial Judge 
held that he failed as to part, and said that he withdrew 
that part from the consideration of the jury.
Robertson, J. :—

I agree with my brother Ferguson, that the motion to 
set aside the verdict, etc., should be dismissed with costs.

Motion refused with costa.
A. H. F. L
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O’Hara v. Dougherty.

ma Prosecution—Proof of Acquittal—Pro- 
Records by Clerk—Certified Copy.

In an action for malicious prosecution, the plaintiff sought but 
permitted to prove his acquittal before the County Judge’s Criminal 
Court of a charge of misdemeanour, by means of the production of the 
original record signed by the County Judge under tne Speedy Trials 
Act, R. S. C. oh. 176, and produced and verified by the Clerk of the 
Peace in whose custody it was, or else by being allowed to put in'a 
copy thereof, certified by that officer ,

Held, that the evidence should have been admitted in either of the above 
two forms, and judgment dismissing the action was set aside and a new 
trial ordered. /

Decision of MaoMahon, J., at the trial reversed. '

Evidence—Action for MtRk 
duction of OrifffQ

This was a motion to set aside the judgment of Mac- Statement. 
Mahon, J., dismissing the action, which was for malicious 
prosecution, upon the ground of wrongful rejection of evi
dence under the circumstances, which are fully set out in 
the judgment of Mr. Justice Robertson.

The motion was ar|ued on March 1st, 1894, before 
Boyd, C., and Robertson and Meredith, JJ.

it, the 
to see 
satis-

Oarscallen, Q. C., for the plaintiff. The record was the 
only one we could procure. There could be no better 
evidence of the termination of the criminal proceedings in 
our favour. The 'record is the final record, and is so 
directed by the statute, and is signed by the Judge. The 
necessity of an exemplification and the fiat of the Attorney- 
General does not apply to misdemeanour : Morrison v. 
Kelly, 1 W. Bl. 885; Queen v. Ivy, 24 0. P. 78; Bex v. 
Smith, 8 B. & C. 341.

The Court here called on the defendant.
Howard, for the defendant. In criminal proceedings 

the word record is used in two senses. That is how the 
difficulty arises. Wharton (sut voce) defines “record” as 
a “ remembrance,"—a document made out after the prp-
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Argument, ceedings—not for use in the proceedings : Brovme v. Gum
ming, 10 B. & C. 70. The form of record in Schedule A. 
of the Speedy Trials Act, R. S. C. ch. 175, is only intended 
for the use of the-Judge. [Robertson, J., cites McCann 
v. Preneveau, 10 O. R. 673.] j

[GaracalUn.—But the record we produced hert was the 
record of the whole proceedings.] I refer to Ijlussell on 
Crimes, 5th ed., vol. 3, at p. 418. This 
misdemeanour. The practice has always been to have a 
regular record drawn up after termination of a case—and 
the Courts have found it prudent to insist that that should 
be the document produced to them at any trial at which 
the proceedings have to be proved. If Schedule A. of 
R. S. C. ch. 176, is a record in the nature of a judgment roll, 
the other side might be right. But it was not a document 

« intended to be used in any other Court.
Carscallm, in reply.—An exemplification or certificate 

of acquittal in case of misdemeanour cannot be refused by 
the officials. Zegatt v. Tollervey, 14 East. 302, has 
been overruled, and having the original record in Court, I 
was entitled to avail myself of it.
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June 1st, 1894. Robertson, J.

The plaintiff, in September 1891, was charged with 
malicious injury to property, by the defendant, before a 
justice of the peace, in and for the county of Haldimand, 
and was committed for trial, and was subsequently tried 
before the County Judge’s Criminal Court for that county, 
under “ The Speedy Trials Act,” R. S. C. ch. 175, and 
acquitted. This action for malicious prosecùtion was then 
brought, and at the trial, which took place at Hamilton, 
in the county of Wentworth, the counsel for the plaintiff 

"proposed to prove, by the Clerk of the Peace and Crown 
Attorney for Haldimand, the determination of the criminal 
proceedings, by the production of the original record, 
signed by the county Judge, which, having been objected 
to, was ruled against. The counsel then offered to pro-

I
II

! u



([VOL.

v. Ovm- 
idule A. 
a tended 
Mann

liv.]

duce en examined copy of'the record, which was also re- Judgment

O’HARA V. DOUGHERTY. 34»

jected, the learned trial Judge (Mr. Justice MacMahon) Roberteon, J. 
having e^&ressed himself as Mows *

“ I aid quite clear on it. If I had the slightest doubt in 
my own mind, I would not stop the case, I am quite 
clear that you cannot, and I am quite clem: that the Clerk 
of the Peace has no right to bring the originals out of his 
office, and I am quite clear that there is no right to make 
up a roll and send an exemplification here without the 
fiat of the Attorney-General.”

And judgment was ordered to be entered for the de- 
; fendant with costs.

The motion was to set aside the judgment ordered and 
for a new trial, on the following grounds

1. That the learned Judge erred in refusing to receive 
! in evidence the record, indictment and papers produced

by the Clerk of the Peace in and for the county of Haldi- 
mand, as evidence* of the acquittal of the plaintiff on the 
charge preferred by the defendant against her in question 
in this action.

2. The record produced by the said Clerk of the Peace 
was made up under chapter 175, section 7, of the Revised 
Statutes of Canada, 1886, and is evidence of the acquittal 
and termination of proceedings in respect of said charge.

3. That the evidence produced and offered by the plain
tiff of the terminajjfon of the criminal proceedings in 
respect of said charge and of the acquittal on said charge,

was the 
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was sufficient.
The charge laid against this plaintiff was a misde

meanour, and so far back as the time of Lord Mansfield, in 
a similar action, where the plaintiff had been indicted for 
keeping a disorderly house, and acquitted, that eminent 
Judge received the evidence, against objection by the 
Solicitor-General, of the Clerk of the Peace for the West
minster Sessions, who produced the original record of the 
acquittal, holding that though a copy of the record, granted 
by the Court, before which the acquittal is had, in order 
to ground an action for malicious prosecution, where the

%
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Judgment, party had been indicted for felony, is necessary, the 
Robertson, J. practice is otherwise, in case of misdemeanour : Mq/rison 

v. Kelly, 1 W. Bl. 886. ■
Rex v. Smith, 8 B. & C.. 341, was an indictment for 

conspiracy. The second count stated that at the General 
Quarter Sessions of the Peace, etc., a certain bill of indict
ment against. Smith for a certain felony therein mentioned 
was duly preferred and found by the Grand Jury, and that 
it then became necessary to examine one W. B. as a 
witness in support of. such indictment, and that the de-. 
fendant conspired to prevent W. B. from attending and 
being examined. At the trial, the prosecution, in order 
to prove the allegation that a bill was found against 
Smith, called the Deputy Clerk of the Peace, who produced 
an indictment endorsed h “ true bill,” but there was no 
general heading or caption to it. For defendants, it was 
objected that this could not be admitted for want of a 
caption. The witness then stated that it was not the 
practice to make up the record until they were desired 
to do so, but that in his book minutes were made of the 
proceedings from which the records were afterwards made 
up. The book was produced, and the following minutes 
tied : * Monmouthshire Sessions, July 10th, 1826. At the 

jyfieneral Quarter Sessions of the Peace, held at Usk, in 
and for the said county, this 10th day, of July, 1826, 
before A. B, C. D.,’’ etc. Then followed a minute of the 
business, done at these sessions. The learned Judge 
received this as evidence of the caption of the indictment 
against Smith, and two of the defendants were found guilty. 
In Michaelmas Term, Ludlow, Serg’t., obtained a rule 

- nisi tot a new trial, etc., on the ground that the minute
book ought not to have been received to prove the find- 

bill. .Russell, Serg’t., shewed cause, and after

j

V

ing of
argument the Court gave judgment making the rule 
absolute. Lord Tenterden, C. J., in his judgment (at p. 
348), said : “ In order to prove the finding of an indict
ment, it has always been the practice to have the record 
regularly dr&yrn up and to produce an examined copy,”

5£
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etc. Aid Bayley, J„ said “ The capti 
part of the record, and the record itself, or an examined Ho'

3 copy.ia trip, only legitimate evidence to prove it.”
4 Befor(/32 & 33 Viet. ch. 20 (The Criminal Procedure 

Act), 860.177, now R. S. 0. ch. 174, sec. 244, the record com- 
mencedyWith a caption—which is a history of the pro
ceedings, as extracted froih the register, or minute hook, 
kept by the clerk of the Court: before''which the proceed
ings were had, and was entered immediately before the 
indictment is set out ; now, however, by reason of the 
foregoing statute, this is not necessary, but section 24* 
states :—“ The statement of the arraignments and the pro
ceedings subsequent thereto, shall be entered of record, 
in the same maimer as before the passing of this Act, sub
ject, etc., to rulesVetc.” So that a proper record is just as 
necessary now as before the passing of the Act, in all 
criminal cases tried before a jury on an indictment found 
by a grand jury. So that an indictment by itself cannot 
be called or treated as a record, although it is a necessary 
part of such record.

In McCann v. Preneveau, 10 0. R. 673, the action 
for malicious prosecution and slander. The malicious pro
secution arose out of a charge before a magistrate, and a 
subsequent indictment preferred at the Quarter Sessions.
In proof of the termination of the criminal proceedings, 
the plaintiff produced in evidence, which was admitted 
subject to objection, the original indictment,endorsed "no 
bill" The plaintiff had a verdict, but on motion to set 
such aside, it was held that this was not sufficient, but a 
record should have been regularly drawn up and an 
examined copy produced, and the case of Rex v. Smith, 
was referred to as being “ exactly in point.” With the 
greatest respect for the learned Judges who constituted the 
Court when that case was decided, I regret to say, I cannot 
agree with the opinion therein expressed. In my humble 
opinion the case referred to is not at all in point; at the 
same time I think the conclusion come to in McCann v. 
Preneveau, was the correct one, but not for the
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Judgment, given. The only evidence of the termination of the legal 
Robertson, J. proceedings was the production of the original indictment 

with “ no bill " endorsed thereon. That certainly afforded 
insufficient evidence of itself. What was wanted to make 
the proof complete was the testimony of some member of 
the grand jury, who was present at the time the bill was 
ignored, the foreman who signed the endorsement would 
have been the most satisfactory witness of that, but any 
member of the grand jury present--when the bill was ignored 

| would have been qualified to give tti testimony, could he 
have spoken to the fact. In Fre 
P. 135, this was done, and Park, Ob^feceived the evidence, 

\ but afterwards, at the close of the case, nonsuited the
^ ' plaintiff, because he thought the proceedings befi

magistrate formed so leading a feature of/the /(tie that it 
'■» could not be made without them.

'mas term, 18!

v. ArTcell, 1 Car. &

le

terivard, in- Michael- 
25, a rule nisi was granted, and was ulti

mately made absolute for a ntfw trial. In a, note to 
reported case, on the question bf calling the gland juror 
to prove who the prosecutor was, it is said this is gener
ally proved by calling one of the grand jury. A grand 
juror may be called to prove Xny substantive fact within 
his knowledge, but not anything which he hears as a grand 
juror, or which comes within his oath of secrecy. In fact, 
on principle, I do not see what other evidence could be 
given—there could not be a record of acquittal—for the 
simple reason that there was nothing on which the party 
could be tried. /There was, strictly speaking, no indict
ment ; a bill had been sent before the grand jury,but they 
ignored it, and consequently it never had become an indict
ment. An indictment is defined to be a written 
tion of one or more persons of a crime presented upon oath, 
by a jury of twelve or more men, termed a grand jury : 
Chitty’s Criminal Law, vol. 1, p. 168 ; or, as stated in Bum’s 
Justice, 30th ed. vol. 3, p. 2, an indictment is said to be, “ an 
accusation found-by an inquest of twelve or more, upon their 
oath.” So that the only possible tway of proving that & 
Mil was sent before the grandjuky, and ignored, is by pro-

t (e

accusa-
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duction of the original bill, with the indorsement “ no bill," Judgment, 

signed by the foreman endorsed thereon, and by calling r 
witness to prove that fact, and that the prosecutor was the 
person against whom the action was brought, for malici
ously prosecuting such charge before the grand jury.

In Rex v. Smith there had been a "true bill," therefore 
an indictment, on which the party charged had either been 
convicted or acquitted, in either of which cases the only 
evidence of that fact would be the production of the origi
nal record of the conviction or the acquittal, which record 
is enrolled, and thereby became a judgment of the Court of 
Record. And that was why it was held in Rex v. Smith, 
that the production of the indictment was not proper evi
dence of the fact which 
to make out in that

the legal 
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l Car. & 
vidence, 
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a Robertson, J.

ft necessary for the prosecution 
I submit, therefore, with great 

deference, that Rex v. Smith was not at all in point with 
the case of McCann v. Preneveau.

I might add that there was nothing by which a record 
could be made up. The grand jury had not presented the 
party as alleged in the bill ; it therefore fell to the ground. 
I think, therefore, that while McCann v. Preneveau was 
properly decided, it happens only to be so because of the
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want of the additional evidence mentioned. The produc
tion of the “ no bill,” as returned by the grand jury, was a 
step in the right direction, and would have been sufficient 
with the other evidence referred to, had it been offered. 
There is no other way of proving such a fact. I do not ' 
think, however, it is necessary to discuss the case further, 

would I have done so, had not the counsel for the 
defendant on this motion referred to it in support of his 
contention.

In Aston v. Wright, 13 C. P. 14, the action was for 
maliciously and without probable cause arresting the 
plaintiff. At the trial, the plaintiff produced 
amplification of an indictment, not of the record of ac
quittal properly made up with a caption; etc., but instead, 
the entry ’made in the book kept by the Clerk of the 
Peace, in which the

45—VOL. xxv. O.R.
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Judgment. General Quarter/esaioas were entered, wasestractqd" in 
Robertson, J. these words : Jn the matter of the Queen v.

Wright, false pretences, jury sworn, witness for the prose
cution, John Aston, verdict of not guilty, directed on 
hearing the evidence of John Aston." And then followed 
these words : “ All and singular which premises by the 
tenor V)f these presents we have commanded to be ex
emplified. Witness, the Hon. S. B. H., chairman of the 
said Court of Jjuarter Sessions of the Peace, signed by 
the Deputy CJSrk of the Peace.” That, of course, was not 
an exemplification of the record of acquittal, but merely of 
the indictment and of the entry in the sessions minute V 
book. The verdict having been given for the plaintiff, it ) 
was moved against and subsequently came by way of 
appeal to the Court of Common Pleas, and was held not 
to be sufficient evidence'to sustain the action. Draper,
C. J., delivered the judgment of the Court, and at p. 19, 

'-.says : "Jt appears to me impossible to hold that the docu
ment Produced as an exemplification of a record of 
acquittai shews any, record at all. It wants almost every 
thing to make it oneX It may be an exemplification of a 
dpdument in the CleKk of the Peace office, but it is 
exemplification of a record that the plaintiff was indicted, 
tried and acquitted. I think, therefore, judgment of 
suit should be entered.”

In the Queen v. The Inhabitants of Yeoveley, 8 A & E. ' 
806, the original sessions book was produced to prove 
the existence of an order made by the sessions, in which/- ’ 
book the orders and other proceedings of the Court were 
made up and recorded after each session by the Clerk of the 
Peace from minutes taken by him in Court, which book was 
the record itself, no other being kept. The minutes of 

\ each session were headed with an entry containing the 
/v_stykfand difte of the sessions, and the’names of the justices 

iri the usual form of a caption, and at the end of the pro- 
ceedîros of each session the book
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was signed “ by the 
Court, John Charge, Clerk of the Peace.” This was held 
proper evidence of the the order of sessions.

-

Jr
 = i

 I f
r r

 ! §
 = 

? 
g;

 q
 g-

 s- * °-g *
 §

^1
 K l

 i 
!Î

 f !
 F
 i i

 i 1
1 r

 II
 1

11
!

* & d
 O. 

3.
 

p.
 

h
. 8

 2.*
g s-

 e. 
g g-

re
 2



[vol.
XXV.] O’HARA V. DOUGHERTY. 365

inact» These and many other cases which might be cited, make Judgment, 
it clear to my mind that the “ record ” itself, or an examined 
copy of it, or an exemplification of it, is receivable in 
evidence to shew the determination of criminal proceed
ings. In cases tried otherwise than before the County 
Judge’s Criminal Court, under the Speedy Trials'Act, I 
of opinion that it is only by such evidence that the fact 
can be proved ; for instance, the production of the original 
indictment, or a copy, or an exemplification of it, does not 
■afford the necessary evidence.

The case before us is one which

v. John 
ie prose- 
icted on 
followed 
by the 

) be ex- 
of the 

pied by 
was not 
lately of

Robertson, J.

X

am

arose out of a charge 
which was tried under the latter Act, under the Speedy 
Trials Act, and the proceedings were conducted in this 
way, as the statute points out. On a person being com- 

r Jnitted for trial on a charge of being guilty of an offence 
triable at a Court of General Quarter Sessions of the Peace, 
it is thé duty of the sheriff within twenty-fodr hours after 
such person has been committed, to notify the- Judge in 
writing .of the fact, whereupon the Judge causes the pri- 

to be brought before him; and the Judge having 
obtained the depositions, states to the prisoner that he is 
•charged with the offence, describing it, and that he has the 
option to be forthwith tried before him without a jury, etc. 
If the prisoner elects to be tried by the Judge, then a day 
is appointed for his trial, and it then for the first time 
becomes necessary to make an entry of record, which the 
Clerk of the Peace orCrown Attorney then makes, by noting 
the fact in his Court book, and he also prepares what 
the statute declares a “ record,” the form of which is given 
in Schedule A. and B. to the Act Now, this is the statutory 
record ; it contains all the necessary ingredients of the 
ordinary record before referred to, except the venire, that 
being of course unnecessary, for the obvious reason that 
the sheriff is not required to cause to come the twelve good 
men and time, to try the prisoner, etc., but the justice is 
there, and the verdict of guilty or not guilty is stated, 
and if the dormer, the sentence passed is also entered 

in, amisigned by the Judge. Now, that is
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■U^‘“wit- Plete record,' not only in fact, but declared to be so by the 
•Mpon, j. statute itself ; add it is required to be filed among the 

of the Court of General Sessions, as a part of such
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Then the case resolves itself into this small compass.

On the trial of this action the Clerk of the Peace having 
the custody of the records of the Court before whom the 
plaintiff in the action was tried and acquitted, under sub~ 
pcena duces tecum produced the original record ; the- 
learned Judge refused to receive it as evidence, nor would 
he receive an examined copy thereof, and the plaintiff's 
action was dismissed. With great respect, I think he was 
in error. I think he must have overlooked the prime fact 
that it was the record, and not an indictment that was in 
the custody of the witness If it had been the latter I 
entirely agree that the production of an indictment, with- 
an endorsement of “ no bill ” on it, or an endorsement of 
“ n°t even in a case of misdemeanour, would not be
receivable as evidence.

In the first case, a presentment, or what is usually called 
ad indictment, is not such until a "true bill” is found ; 
until then, it is a mere statement of the form of com
plaint, made out by the Crown officer and sent before the 
grand jury, giving that body the information as to the 
nature of the charges which they are to enquire into ; if 
upon the enquiry, they find the charge true, the foreman 
endorses on what up to that time is really only a bill,, 
but which becomes an indictment the moment he signs* 
the finding of “ true bill,” which iibendorsed on the back.. 
If the jury do not agree that the charge is made out, then 
it never becomes an indictment, but is “ no bill,” and in 
the latter case, there is nothing to enter on the roll of 
record.

It appears also, that the learned trial Judge required an 
exemplification. I think he was in error in this also. 
Any one who had obtained a copy and could swear to it a* 
such, is a capable witness, and the copy thus verified is. 
good evidence of what the record contained. It is not
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f to have it exemplified.»!!. An exemplification re- Jedgmeet, 
quires to'he under the seal of the Court in which the rSqordq 
is kept, arid should be signed by the Clerk of the Peate, 
in this case\or by the registrar of either of. the Divisiol 
of the High vJourt in which it ig entered as of record.

I quite concftf in what has fallen from the learned Chaj£ 
cellor (a) in regard to. what may arise in case the Clerk 
■of the Peace should decljne to produce the original record, 
at a future trial, or furnish a copy thereof. But I am 
satisfied, that if either the original or a copy thereof is 
produced and comes befofc the Court, although it may be 
the duty of the officer charged with the custody of the 
records, not to produce any record or give a copy of it, 
but upqp competent authority, yet if the officer notwith
standing gives a copy, or produces the original, the 
evidence is unobjectionable, and the Court is in duty 
bound to receive it. And in cases of misdemeanour, the 
defendant is entitled to a copy as of right 

On the whole case I am of opinion the judgment dis
missing the action must be set aside, and a new trial had.
Costs of the last trial, and of this motion, toil be costs in 
the cause to the plaintiff, should she ultimately succeed in 
obtaining a verdict, but not otherwise.
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Ban v. Smith, 8 B. & C. 841, merely decides that the 
minutie book of the Quarter Sessions cannot be received to 
prove the finding of a bill of indictment, and it does not 
affect the conclusion that the original record of acquittal 
may not be proved by its production and verification 
The Queen v. The Inhabitants of Teoveley, 8 A. & E. 806 
and 817. The form of the record in case of speedy trial 
by the county Judge is given by statute, and I am not 
aware, HSr Vas it suggested, that there is any other record

(a) The judgment of the learned Chancellor, though delivered before 
that of Robertson, J., it printed after it on account of the full statement 
of facts in the latter judgment—Rip.
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Aston v.

B. & C 
produced 
tion being

it.’ of iroceediif anjF°¥ A; ; æ lcscL17î jü
\ Ihe qh^tion always is,.whether the document submitted

is or alpoultts to a completed record ; if it falls short of that, 
it is rejettedMmt otherwise it is to be admitted whether it 
be the original recor<Ur an exemplification or otherwise, 

co^yXtherèof : Bex v. Bellamy, R. & M.

The trial JudgV in this case, rejected the evidence of 
the original record Mich was brought into Court by the 
Uerk of the Peace, oA the ground that he had no business 
to have it away from fas office, and that the only method 

V>f proof was to have (fie roll made up and exemplified. 
Sut the exemplification in this case would be of the 
document produced, which Is the Statutory record of the 
proceedings, and the question narrows itself to this, wheth-% 
er the original in the hands of the officer of the Court, and 
produced by him, was admissible. It was further said by 
the Judge at the trial that the

iroperly veril 
1 P. R. 174.

/

... proper evidence being an
exemplification, iè depended on the ^mission of the 
Attorney-General Whether the plaintiff could procure such 
a copy. And it was suggested by counsfel that the fiat 
had been applied for, and refused in this <(ase is not 

necessary now to deal with this matter which'may how- 
ever arise, if the officer déclines to produce the origins as 
he ahould do. But having taken upon himself to appear 
with them in Court, it does not appear to me according to 
the authorities to be competent for the Judge to decline to 
receive such evidence. I am dealing with, and my obser-
CrimtoalOxle*0 f 1892 ^ miademeanour arising before the

It has been questioned whether a,person tried for felony 
and acquitted has a right to obtain a copy of the record of 
adquittoL This rests upon the efficacy or otherwise of the 
rale of the Judges passed 6 Car. 2, and referred to in 
Brown* v. Camming, 10 B. & C. 70. But in the note to 
that case it is said, at p. 74 : " In cases of misdemeanour 
it has been considered, that a party acquitted is entitled

■*
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to a copy of the record : Morrison v. Kelly, 1 W. Bl. 385 ; Judgment. 
Evans v. Phillips, Selw. N, P. 952. So also in cases'of 
summary conviction : Rex v. Midlam, 3 Burr. 1720. The

35»
4.7,
om).

Boyd,IC.tied
ihat,
erit
rise,
;M.

distinction between such cases and those of indictments 
for felony seems to rest entirely on the order of the Judges,"*, 

as already mentioned. \

In Morrison v. Kelly, 1 W. Bl. 385, it was expressl 
ruled by Lord Mansfield that no copy of acquittal need b 
granted by the Court to found an action for malicious
prosecution, except in case of felony. In that case the....,
Clerk of the Peace attended with the original record! of 
acquittal, and it was received in évidence. This case is 
referred to as settling the practice in the note to 1 Oar. & P.
137, and is cited as shewing the existing practice in 
of misdemeanour by Stephen on Malicious Prosecution, at 
p. 101. Even in a case of felony where the officer attended 
with the original record, though without authority, it was 

said by Lord Ellenborough in Legatt v. Tollervey, 14 East 
at p. 306, that he could not say that such evidence shall 

not be received. The same rule was acted upon in Lusty 
v. Magrath, 6 O. S. 340. See also Caddy v. Barlow, 1 M.
& R. 275 and note.

As to the admissibility of the original record, that is of 
course the best» evidence, but it is usual to prove by copy 
because, as Starkie says, of the inconvenience to the pub
lic of removing such documents, which may be wanted in 
ten places at the same time : Law of Evidence, 4th ed. at 
p. 257. • Other reasons suggest themselves, such as the 
danger of loss of mutilation by their carriage from place 
to place. Nevertheless, if the officer appears with the evi

dence, it is evidence to be accepted. At p. 388, ih., Starkie 
says that documents of record may be proved 11 either by 
actual production from the proper repository, by 
plification,” etc. As to other cases in 

Aston v. Wright, 13 C. P. 14, was based on Rex v. Smithy.
Ij B. & C. 341, already noted, in that the exemplification 
produced was not evidence of a completed record (the cap- ' 
tion being absent).

a of
the
less
tod
ied. ,
the

casesthe
th-^>
,nd
by
an
he
ch
at
ot
v-

laa
ar
ko
bo
r-
ie-

$
y

exera-
e

irts: »our own
i

ù
»

l

T 
G

-!'
.1. 

'I-
 -li

i-f
fll

Iü
LL

l1'
!'1
" :

,W
ili

llI
IN

|lL
!I
H

|w
-y

|i)*
11

1'
11
1'
I T

' H
 r 

I n ii 1



\V
%

SCO THE ONTARIO REPORTS. .[VOL. XXV.]

An exi 
ficient ev 
made wh 
nal was i 
anyone vi 
such evid 
prelimina 
obtained.

If thesi 
be dealt i 
such as tl 
certainly

I may 
to the vie 
cions prof 
order aga 
without i 
ch. 36. at

j
Judgment In Regina v. Ivy, 24 0. P. 78, the Court discussed the 
Boyd, c. question as to the right to obtain a copy ot the record in 

of felony only, and.the case is not relevant to the pres
ent enquiry for this reason. McCann v. Preneveau, 10 0. R. 
673, follows the ruling of Rex v. Smith, 8 B. & C. 341, and 
held that the original indictment endorsed " no bill,’’’ was 
not sufficient proof of the termination of the criminal pro
ceedings. The point as to any distinction between felony 
and misdemeanour, is not there touched upon, and though 
the head note states that “ a record should have been regu
larly drawn up, and an examined copy produced,’’ that 
does not conclude the question now before us as to what is 
sufficient proof of the termination of a misdemeanour dis
posed of under the Speedy Trials Act. Proper evidence 
bemg rejected this case unit go back for trial.

If the officer on the next occasion declines to obey a 
subpoena, then the question will arise whether a copy of 
the record can be procured, and if this is objected to, the 
plaintiff will have to take such proceedings as will test the 
right of a person acquitted to a copy of the record of 
acquittal. This seems to have been considered as one of 
the rights of the subject in Rex v. The Justices of Middle
sex, 5 B. & Ad. 1113, a case not cited in Regina v. Ivy, and 
which might have deepened the hesitation which marks 
the expression of judicial opinion in that case. See also 
the note of Mr. Greaves, at p. 350 of Russell 
4th ed., vol. 3, p. 350.

There should be

cases

y
in
«in
h

: on Crimes,

a new trial with costs to abide the
event.

Meredith, J.

There must be a new trial.
The question was not whether the officer having the 

custody of the record had acted rightly or wrongly in pro- 
ducmg it : the question was whether the plaintiff had been 
acquitted, and the record produced was the best evidence 
upon that question.

_y
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An examined copy of the record would have been suf- Judgment, 
ficient evidence of the acquittal ; that might have been Boyd, Ç. 

made whilst the question of the admissibility of the origi
nal was under discussion, and might have been proved by 
anyone who had compared it with the original. Where 
such evidence is offered, it cannot be that there is to be a 
preliminary trial as to the means by which it has been 
obtained.

If these matters be the subject of enquiry, and need to 
be dealt with, I cannot think that the trial of an action 
such as this is the proper time for any such enquiry; they 
certainly cannot be then adequately dealt with.

I may add that O. S. TJ. C., ch. 110, which gave colour 
to the view that there was a restraint on actions for mali
cious prosecutions in this Province, under the Old Bailey 
order against giving a copy of any indictment for felony 
without special order, was repealed by 32-33 Viet (D.), 
eh. 36. and does not appear to have been re-enacted.

A. H. F. L
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charging him under section 3, clause (a) of the Act 
respecting offences against public morals and public con-
189iTi t U7J With hav“8 on September 27th. 

chaste character, the said

a case e

awson, a girl of previously

C!r0line Dawson 6ave evidence which 
would have been sufficient, if believed, to support a con- 
viefaon for rape. An indictment for rape had been pre- 
sented to the grand jury at the same assize, and had been 
snored The counsel for the defence submitted that 
taking the evidence of the prosecutrix, Margaret Louisa 
Caroline Dawson, the crime was one of rape, and that the 
grand jury having had a bill on a charge of rape against 
the accused presented to them, and having ignored the bill, 
the accused could not now be tried on a hill charging an 
offence under the above Act I decided to leave the lee 
to the jury and they convicted the prisoner.

The question reserved for the opinion of the Court is 
whether a conviction under section 8 of the Act
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offences against public morals and public convenience, Statement.
B. S. C. ch 167, could, under the above circumstances, be
supported.” V

The case was argued on March 1st, 1894, before Bot»,
C. , and Robertson and Meredith, JJ. J

Du Fernet, for the prisoner. See Anderson’s Dictionary of 
Daw, at p. 932, sub. v. Seduction. This shews “ rape” and 
“ seduction" are entirely different offences. See also The 
Queen v. Nichotte, 2 Cox C. C. 182 ; 1 East’s P. C. 411 ;
Regina v. Shott, 3 C. & K. 206 ; Regina v. Connolly,'26 
Ü. C. R. 317.

J. R. Cartwright, Q. C., for the Crown. Section 184 of 
the Criminal Procedure Act, R. S. C. oh. 174, really covers 
this case. This is a misdemeanour. The Judge saw fit to 
let the case go on on the lesser charge, and the prisoner hav- 

1 ing been convicted, that is the end of the matter : Wilkin
son v. Dutton, 3 B. & S. 821.

Du Vemet, in reply.

June 1st, 1894. Boyd, C.

Indietm 
and abumn
jury findthat the defendant effected his purpose by force 
against the 'girl’s will, this is no ground of acquittal, be
cause it amounts to rape. The jury may still find the 
defendant guilty of the misdemeanour. This was so ruled 
by Bolfe, B., in Regina v. Neale, lC.it 691, and upon 
a case reserved this result was affirmed by all the Judges 
who considered it in Neale’s case, 1 Den. 0. 0. 36 (1844).
This decision goes much beyond the question which is 
involved in the present case reserved. A bill of indictment 
for rape had been presented to the grand jury and ignored, 
but they found a bill charging the defendant with having 
seduced and had illicit connection with a girl under six
teen years of pge (under section 8, clause (a) of R. S. C.
167). Upon trial the jury convicted, though the evidence

VOL. THE QUEEN V. DOTY.
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of the girl, if believed, would have supported a conviction 

Boyd, 0. for rape, The jury evidently while giving credit to her 
evidence in the main, did not accept her statement so far 
as related to violence—a course perfectly competent for 
them to take. It is sanctioned by what was said and by 
the decision in Wilkinson v. Dutton, 3 B. & S. 821, where 
the charge was of aswnlthpon afemale, and she deposed 
that the accused had connection with her despite her resist
ance. The justices disbelieving her in part, convicted the 
man of an assault. It was held they had jurisdiction to 
do so, though the evidence, if believed, disclosed a felony 
The same point was much discussed in Ex parte Thompson, 
6 Jur. N. 8.1247, and again in another application in the 
same matter, In the matter of William Thompson, 6 H. 
& N. 198, with divergence of opinion in the latter case, 
but on the whole, with a large preponderance in favour of 
the right to reject part of the complainant’s evidence, and 
on the rest to convict of the minor offence. This conclusion 
a upon the present indictment quite irrespective of the 
effect of R. S. 0. ch. 174, sec. 184.

5° doubt that the conviction should be

Judgment,

r

I entertain 
affirmed. <
Meredith, J. s—

There is no room for doubt in this 
of the trial Judge must be confirmed.

It was his duty to determine whether there was any; 
evidence to go to the jury upon which they might convict] 
the prisoner of the offence- charged ; he held that there, 
was, and no question has been reserved upon that poinf 
and the evidence is not before us. 7'

We start, therefore, thus: there was evidence upra 
which the jury might rightly convict the prisoner, and 
they have convicted him, of the offence charged.

Had there been evidence of the other, and entirely dif
ferent, offence only, the trial Judge would doubtless have 
directed an acquittal upon this indictment, and have made

The rulingcase.
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an order under which another indictment for the offence Judgment, 
proved, would have been prepared.

That the witness upon whom the offence was commit-' 
ted, gave testimony upon which the jury might have con-1 
victed the prisoner of rape, if upon his trial for that crime, 
iè, in the circumstance* of this case, no reason why the con
viction upon this indictment for seduction should be now 
interfered witly She also gave evidence upon which, with 
the other pvi^ence adduced at the trial, they might find, 

and they d
mitted, a conclusion which the grand jury also reached, 
as appears from their ignoring the one bill and finding tile 
other.

There could surely be no valid objection to a charge, 
that if the jury found upon1;the whole evidence that the 
graver offence was committed, they should find a verdict 
of not guilty ; but if they found that the offence charged 
only was committed—if they thought the evidence going 
beyond that overdrawn and not to be credited—they should 
find a verdict of guilty. It was a case of one or other or 
neither crime, both could not have been committed. It can 
not be that a prisoner is entitled to be acquitted of the 
crime charged whenever some of the evidence for the Crown 
discloses a different offence, if there be yet evidence suffi
cient to support a conviction of the crime charged.

The jury may credit or discredit a witness in part or 
altogether. “The jurors are not bound to believe the evi
dence of any witness ; and they are not bound to believe 

• the whole of the evidence of any witness. They may be- • 
lieve that part of a witness’s evidence which makes for 
the party who calls him, and disbelieve that part of his 
evidence which makes against the party who calls him, 
unless there is an express or tacit admission that the whole 
of his account is to be taken as accurate”: The Dmotora, 
etc., of the Dublin R. W. Co. v. Slattery, 3 App. Cas. 1165, 
per Lord Blackburn, at p. 1201.

If authority be needed to support the conviction in this 

case, the cases of In re Thompson,[$ H. & N. 193, and
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Judgment. Wilkinson v. Dutton, 3 B. & S. 821, are sufficient Although 
Meredith, J. in the former the Judges of the Court of Exchequer were 

equally divided in opinion on the question of the jurisdic
tion of the justices of the peace, those who were in favour 
of granting the writ of habeas corpus, based their opinions 
upon the fact, as they found it that the offence charge^ 
was one in respect of which there was no jurisdiction ; 
one of them using this very pertinent language : “ When 
the evidence is examined, it is clear that it was evidence of 
a rape or nothing. There was no beating, no violence to 
the person beyond the violence in the attempt to commit 
the offence. What then was the duty of the magistrates ? 
I do not mean to say that if there is aviflence of an 
offence over which the magistrates have no jurisdiction, 
the magistrates may. not come to the conclusion that such 
an offence is not proved, anÿ find that a less offence, over 
which they have jurisdiction, has been proved. If I could 
be satisfied that the magistrates had ignored the charge of 
rape, or attempt to commit a rape, and had bond fide come 
to the conclusion that all that took place was a common 
assault, I should be of opinion that the magistrates had 
acted rightly, and that there would have been no ground 
for this .rule. But it is because I am satisfied that such 
was not the case, that I think the rule ought to be made 
absolute. The evidence clearly shewed that the charge 
was one of rape. Looking to the affidavit of the prosecu
trix’s attorney, we find an explanation of the anomaly of 
the prisoner having been convicted of
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a common assault, 
and then sentenced to six months’ imprisonment He says 
that when the facts were stated, the prisoner’s advocate 
objected to his going into a common assault, 

itween the attorneys and the 
justices, 'it was agreed that the case should be taken un
der the Aggravated Assaults Act’ I cannot, with that 
statement before me, shut my eyes to the fact that the 
charge being one of rape, the parties agreed to withdraw 
it from the proper jurisdiction and turn it into a charge of 
common assault of an aggravated description. I thmlr- z

47-
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that the magistrates had no jurisdiction, and they conld Judgment, 
not give themselves jurisdiction bÿ the consent of the Meredith, J. 
prisoner to be tried on a charge of a different character 
from that which was really before them. I cannot

e conclusion that the magistrates bond fide believed 
that only a common assault had been committed.”

Subsequently, the Court of Queen’j Bench, in the other 
case, unanimously held that the magistrates might rightly 
convict of a common assault in such a case.

Substituting seduction for assault, each of those oases 
is, in its facts, very like this case.

I would affirm the ruling of the trial Judge in refusing 
to direct an acquittal and submitting the case to the jury.

I do not rely upon the case at.Regina v. Neale, 1 C. &
K. 591, and 1 Den. C. C. 36. This case does not appear to 
me to be one in which it can be said that upon the trial of 
a person for a misdemeanour it appeared that the facts 
given in evidence^while they included such misdemeanour, 
amounted in law to a felony ; but that case was one 
coming quite within the words of such an enactment or 
within such a principle : see R S. 0.1886, ch. 174, sec. 184, 
now sec. 712 of the
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Code, but considerably changed in 
form. But the ruling and conviction in this case, do not' 
need the support of that case or of that enactment. /
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Smith v. Beal.

Assignments and Prtfermcu—Coats of Litigation in Respect to Disputed 
Olaim--RigM of Assignee to Charge same Against Estate—R. 5. 0.,

An assignee for the benefit of creditors, on instructions of the inspectors 
contested the plaintiff's claim, who then brought action, which was dis
missed with costs, but, on appeal to the Divisional Court, this decision 
was reversed, with costs to he paid by the defendant, the assignee. 
The creditors after taking counsel's opinion, resolved to appeal to the 
Court of Appeal, but the appeal to that Court was dismissed with costs 
The assignee charged against the estate the total sum he had to nsv in 
respect of the costs of these proceedings :— r J

Held, that he was entitled so to do.
Decision of Robertson, J., affirmed.

This was a motion before the Divisional Court by way 
of appeal from the following judgment of Robertson, J., 
in which the circumstances of the case are fully set out.

January 16th, 1894. Robertson, J. :—

The action was tried before me at last Stratford Sittings, 
and is brought by the plaintiff on his own behalf and on 
behalf of all other creditors of John Swift, who are in the 

interest as the plaintiff. It appears that Swift ear
ned on business in Stratford as a dealer in boots and shoes, 
on and prior to September 21st, 1891, on which day 
he made an assignment to the defendant Beal, for the 
benefit of all his creditors, under R. S. 0. 1887, ch. 124. 
The plaintiff claimed to be a creditor of Swift to the 
amount of *600, for money lent. On September 28th, 
1891, there was a meeting of creditors at which twelve 
creditors, including the plaintiff, representing $3,729.02 of 
claims amounting to *100 and upwards, were present 
The total of claims for *100 and upwards, amounted to 
*6,260.10, held by twenty-two creditors, so that the credi
tors present represented a majority in number and amount 
of those who could vote on questions discussed $t such
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:

meetings. These creditors appointed three inspectors, Judgment 
Messrs. Weston, Harvey, and McCrimmon. At this meet- Roberto», 3. 
ing the claim of the plaintiff was discussed, it being con
tended, that he was a partner of the insolvent, and could 
not, therefore, claim ; and he was asked if he was a part
ner. The evidence is, '1 He hesitated for a few moments,

, and then he acknowledged that he was a partner in the 
- business.” No resolution was proposed at that meeting in 

Tigard to this claim, but it was informally discussed. 
Afterwards, the plaintiff sent his claim in due form to the 
assignee under oath, in which he stated : “ That the above 
named debtor John Swift, is justly and truly indebted tp me 
in the sum of 9632.44, on two promissory notes, etc., and 
five dollars for proving claim." When the claim capie in, 
the assignee called the inspectors together, and asked 
for instructions in regard to it, when--they unanimously 
decided to contest the same, and acting under these instruc
tions, the assignee by ’his solicitors, sent the following 

notice to the plaintiff on October 15th, 1891 :—
[The learned Judge here set out the notice of con

testation.]
Whereupon the plaintiff (on October 26th, 1891, com

menced an action in the Common Pleas Division, which 
came on for trial on January 8th, 1892, at London, before 
the Chief Justice of the Queen’s Bench Division, and 
resulted in judgment, dismissing the action with costs.
The plaintiff afterwards reheard the cause before the Divi
sional Court, which Court reversed the judgment of the 
learned trial Judge and ordered a verdict to be entered for 
the plaintiff, declaring that he was entitled to rank upon the 
estate for the amount of his claim, and that “ the defendant 
do pay the plaintiff the costs of this action, including the 
costs of the trial and of this motion.” This was on June 
25th, 1892. Afterwards, at a meeting of creditors on 
September 22nd, 1892, it was resolved in writing that Mr.
Meredith’s opinion be taken as to the advisability of 
appealin
sional Court,/ and that the inspectors then act upon the

/

the judgment of the Common Pleas Divi-
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Judgment, same. This opinion was obtained, and afterwards on Octo- 
Robertaon, J. ber 24th, 1892xat a meeting of the inspectors, the assignee 

being in the chaik it was resolved that the appeal in Smith 
v. Beal, to the Coui^ of Appeal, be proceeded with. Such 
proceedings were t

afor
accf
Job
has

r cl aipon had, that the appeal was in 
due course heard before the Court of Appeal ; and on 
March 7th, 1893, was dismissed with costs to be paid by 
the appellant to the respondent. Afterwards on June 5th,. 
1893, the assignee made up and prepared his statement of 
the affairs of his estate, by which it appears that the 
amount realized by him, was $4,891.66 ; disbursements 
$1,803.06, of which $1,591.23, were for costs and disburse
ments in contestinepdahns of L. Smith, the plaintiff, and one* 
Quilter ; and she^iig/that a first and final .dividend iff 
thirty»- cents on theMolW amounting to $2,170.17, was(in 
hand to pay ordinary creditors, the plaintiff being tunong 
them—the balance being absorbed in paying preferential 
claims amounting to $653.36, and for printing, stationery, 
inspector’s fees, trustee’s fees, e^c. \J

The plaintiff now brings this action and chargeWnter 
alia as follows :— L y
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jud7. The defendant neglected and refused to ca
the trusts contained in the said deed (the assignment for 
benefit of creditors), and pay the creditors of the said 
Swift ratably and proportionately without preference and 
priority, but sought to prefer certain creditors contrary to 
said trust and to exclude the plaintiff and other creditors 
from receiving their share of the said estate until com pel- 
led so to do by the judgment of this Court establishing 
their said Claims as such creditors. -

8. The defendant neglecting and refusing to perfornf 
his duty under the said deed did not proceed with due 
despatch to wind up the said estate and to,distribute the pro
ceeds thereof amongst the plaintiff and the other creditors 
of the said John Swift, as it was his duty to have done, 
but on the contrary, although more than one year has 
elapsed prior to the commencement of this action, the 
defendant did not wind up the said estate in the

out;

ft COS'

1
7th
and
full
the
Sw
ins'
of c
anc
esti
Jui
det
the
all

iBf manner1S
"XI:

»

- ,'J.



XXV.]

aforesaid, nor did he render any sufficient or satisfactory Judgment.

acchunt to the plaintiff or the other creditors of the said Bobertaon, J.
John Swift of his dealings therewith, but the defendant
has wasted and dissipated the said estate, and he now
claims that there is nothing left after the payment of
thirty cents on the dollar, paid by him to the creditors of
the said John Swift.

9. The plaintiff submits that he is entitled to an 
account of the dealings of the said defendant with the 
said estate, and to have the trusts of the said deed carried 
out by this Court.

)10. The defendant improper!)' seeks to charge the 
estate of John Swift and to reduce the plaintiff’s dividend 
byjtlie costs incurred by him in endeavouring to exclude 
thtsjplaintiff and one Quilter from their right to rank on 
the said estate for the benefit of himself and «others.

And he claims judgment, declaring the trusts of the said 
deed, and to have the trusts therein carried out under the 
judgment of the Court, an account of the dealings of 
the defendant with the said estate : payment of such

371SMITH V. BEAL,[VOL.
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The defendant denies the allegations contained in the 
7th, 8th and 10th paragraphs of the statement of claim, 
and on the contrary, states that he well, truly, and faith
fully, and with due expedition and under the direction of 
the creditors and inspectors of the estate of the said John 
Swift, carried out and executed the trusts contained in the 
instrument set forth in they4th paragraph of the statement 
of claim ; and that he has/t all timës been and is now ready 

and willing to render all account to the creditors of the said 
estate of his dealings wit!) the said estate ; and on or about 
June 5tfv 1893, caused a/printed statement, containing a 
detailed a&csunt of his dealings with the said estate and of

<erfor 
ith due 
he pro
editors 
e done, 
tar has 
in, the 
nanner

the disposition thereof, to be sent to the plaintiff and to 
all the creditors of the said estate.

At the close of the case, I intimated that on the evi-

S



Judgment, dence tile defendant was entitled to have the issues joined 
Roberteon, J. on the 7th, 8th, and 10th paragraphs of the statement of" 

claim fotind in his favour, but that I would reserve my
formal judmnejit in the matter for further consideration, 
when I would also consider the claim for a reference. I 
have now done so.

The matters in particular complained of, are : first, the 
payment by the defendant out of the assets of the estate 
of the large bills of costs incurred, and occasioned by two 
actions brought by claimants on the estate, one being by 
William Quilter, 3nd the other by this plaintiff ; second,, 
the payment of preferred claims to a larger amount than 
were due by the insolvent ; and, third, the amount realized 
by the assignee. There 
tance urged before me.

I
i
i

nothing else of any impor-was

rIn regard to the first, thè evidence was all oijie way, and 
shewed'clearly that the defendant, as such assignee, acted 
not only Under instructions, and by the advice of the inspec
tors, duly appointed at a large meeting of the creditors,, 
but by the direction and advice of the creditors in contest
ing the claims referred to ; and taking into account that 
the learned Chief Justice who tried both cases, found in, 
favour of the assignee, and refused to declare that either 
Quilter or this plaintiff should be allowed to prove against 
the estate of the insolvent, and, also the fact, that after 
the verdict against this plaintiff had been set aside, the 
creditors instructed the inspectors to take the opinion of a 
leading Queen’s counsel, as to whether the decisions of the 
Divisional Court reversing the trial Judge, should be 
ried to the Court of Appeal, and the fact that such 
sel did so advise, and the fact that upon securing such 
opinion, the defendant acted on the instructions of the. 
inspectors to proceed with such appeal, I have 
the conclusion that the defendant acted in good faith, a nit 
that he was justified in charging the estate with all the 
costs incurred in consequence thereof.

[The learned Judge then proceeded to consider the évi
te the second and third points above mentioned,, 

and Concluded as follows :],
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I find all the issues in favour of the defendant, and find Judgment, 
nothing to warrant me in granting the reference, except Robertson, j, 
on terms. If, therefore, the plaintiff will give security to 
the satisfaction of the Master in Ordinary for the costs of 
the reference, within one month from this date, such re
ference may go to the said Master, in which case I order 
the plaintiff to pay to the defendant the costs of the 
action, including the costs of the trial ; and I reserve fur
ther directions and costs of the reference until after the 
Master has reported. Should the plaintiff not furnish such 
security within the time limited, the action will be dismis
sed with costs.

SMITH V. BEAL.
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second,, 
int than 
realized 
/ impor- The plaintiff moved before the Divisional Court to 

set aside this judgment, and the motion was argued on 
February 23rd, 1894, before Boyd, C„ and Ferguson and 
Meredith, JJ.
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Aylesworth, Q. C., and Harding, for the plaintiff. If 
the assignee has entered into litigation wrongfully, he may 
be personally liable. He should not at any rate charge 
the costs of the litigation against the estate. The judg
ments in Smith v. Beal, and Quitter v. Beal, were that 
Beal pay the costs. This is a personal order against Beal. 
The trusts on which the property came to the defendant 
are of the same nature as in similar assignments before 
R S. 0. ch. 124, and give the defendant nopowTrlo 
do what he proposes to do.

[Meredith, J.—If he does only what the Act requires 
hft$;to do, can he not recoup himself ?]

When a quarrel arises among the cédais que trust as to 
whether one or tfce other is entitled to share, and the trus- 

of a majority enters on litigation, hetee in the intere 
does so not in thfe general interest of the estate, and must 
do so at his owif peril. He should say to those who wish 
to fight, if y oh want to do this, you must indemnify me. 
An executbr ofay find hiqiself personally liable to pay costs 
of litieationT

/
the evi- 
ltioned,,
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Argument. [Meredith, J.—But they might say we won’t indemnify
you, go on and defend the action or we’ll hold you respon
sible. He is between two fires.]

Practically, the assignor is being made liable to these 
costs, because he remains under so much the greater lia
bility, but the assignor never authorized the assignee to take 
the course he took. This is not a case of a stranger attacking 
the estate, but of an internecine strife between creditors.

[Ferguson, J.—It seems hard on an assignee that he 
should not be safe in acting on the direction of the inspec
tors in resisting a claim.]

I draw this distinction : If at the time a debtor assigns, 
he is defending an action, then I qSw 
should defend because it is an atstoel 
and even if he fails, he should be 
resist the claim of a man \l'h<>\has 

regular way after assignment, isha^Sifferent thing. Sup
pose a man accepted a trust to divide certain property 
among children of a settlor or testator, and some one came 
forward and said he was a child, and the question of legiti
macy arose, the trustee could not litigate that at the ex
pense of the fund. The fund is defined in amount, and 
the litigation is not going to increase it or diminish it.

[Meredith, J.—Here is an assignee for unknown per
sons, and the statute imposes on him the duty of 
taining who they are : see section 20, sub-sec. 5.]

If he litigates, he is doing it in the interests of those 
who -will have their private dividends increased and not 
in the interests of the fund. No enquiry was made of the 
assignor. If the assignee chooses to act without such 
enquiry, relying on such information only as he had here, 
surely he does it at his peril. Swift says he could have 
prevented the whole litigation if he had been consulted, and 
objects to his estate going to pay these costs. We^re 
at any rate entitled to object to so much of the costs as is 

^/involved in the appeal to the Court of Appeal. The 
assignee took the position of an actor in the litigation.

[Ferguson, J.—If he was justified in resisting the liti- 
gation at first, was he not justified in fighting to the end ?]

THE ONTARIO REPORTS. XXV.
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After the judgment of the Divisional Court, at any rate 
he could have insisted on indemnity.

[Boyd, C.—The first Court determined in Beal’s favour. 
It ia hard to hold the action was a reckless action.]

Smith and Quilter at all events should not have to bear 
any part of the costs. Under the Creditors’ Relief Act as 
amended, only those who bear the risk share the benefit. 
Otherwise, those who were adverse to Smith and Quilter, 

by litigating, putting their adversaries in the posi
tion, whether they won or lost, of bearing the costs of the 
litigation. We further complain that we have been ordered 
to pay the costs of the action, and have been required to 
give security before we can have the account we wish.

, for the assignee. I refer to R. S. 0. ch. 124, sec. 19, 
wh/cli provides that all questions shall be decided at meet
ing^ of creditors by the majority of votes. The evidence 
shears that the plaintiff had abundant grounds for suspect
ing tire validity of Smith’s claim. The dividend sheet has 
been prepared and no objection taken : Section 22.

There is no evidence of misconduct on the part of 
the assignee, or unfair dealing on the part of the other 
creditors ; and it was on counsel’s advice that the ap
peal was taken to the Court of Appeal. With every 
trust deed there is by implication the right in the trustee 
to deduct his costs : Wormll v. Harford, 8 Ves. 4. As to 

having to bear the costs of the litigation : See In re 
Silver Valley Minee, 21 Ch. D. at p. 386,

Aylesworth, in reply. No such defence as is suggested 
under section 22 is good. That is not a limitation upon 
creditors that he shall object within eight days, but merely 
directs that the dividends shall be paid after eight days.

[Boyd, C.—But if you allow the estate to be distributed 
without objection, is not the assignee relieved ?]

But we did not do that here. The Creditors’ Relief Act, 
R. S. 0. ch. 65, sec. 32, is very different. That gives the 
sheriff a protection in case he acts after eight days have 
«lapsed without objection taken.

48—vol. xxv. O.K.
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Judgment. June 1st, 1894. Boyd, C. 
Boyd V'. the f

171
The scope of the Act (ch. 124) seems to be that a major

ity in number and value of creditors for 3100 and upwards, 
shall be able to direct proceedings : R. S. O. ch. 124, secs. 6,
(1), 11, 16,17, 19. The required number of creditors in 
this case appointed inspectors, and thereby either directly-._ _ 
or mediately approved of and sanctioned the litigation, 
which arose in respect of the claims of 8mith and Quiltor 
to rank as creditors on the estate. The Act recognizes 
the position of the assignee to be that of trustee (sec. 20, 
sub-sec. 3), and in many respects the assets are subject 
to the same rules as other trust funds.

The broad question is, whether the assignee must pay 
personally the cost of litigation arising out of disputed 
claims, in which he turiis out to be ultimately 
cessful—his action being at the instance of the majority 
of the creditors and the inspectors. The general rule is, 
that a trustee in the absence of misconduct, shall be re
couped his costs, charges, and expenses against the trust 
estate even in the case of unsuccessful litigation : Pitt» 
v. La Fontaine, 6 App. Cas, 482 ; and even if the trustee- 
proceeds without the sanction of the Court (in 
where he might have so protected himself), yet the costs 
will be allowed out of the estate if it appears that the 
defence or action would have been authorized had prior 
application been made : In re Beddoe, Downes v. Cottam, 
[1893] 1 Ch. at p. 557. Theonly point about which I hesi
tate is as to the costs incurred in the appeal from the 
Divisional Court by the trustee, which was dismissed. This 
action was after taking counsel’s opinion, and with the 
express sanction of the creditors, and if they have con
trol of the estate as the majority, I do not see liow to draw 
a distinction as to these costs, except it be by limiting the 
right of the assignee to be recouped out of the share of the 
funds applicable to the contesting creditors. The English 
and Irish cases are very strong against allowing a trus
tee to charge the costs of an unsuccessful appeal against

T1
Yorl 
of c 
by t 
the < 
pers 
cutii
sec.

T
Ijuc
to ti
not
acco
ther

-onl)
unsuc-

T
hav
plai
that
wou
stilla case
peal

! I
thaï
mm

Fei

:

I
test
ami
pro
han
crei
gui1
sait

f



377"[vol. SMITH V. BEAL.XXV.

the fund : Re Walters, 34 Sol. J., 564, and Dillon v Arkins, Judgment.
Boyd, C.17 L. R Ir. 636.

The general rule as to costa is recognized in the New 
York code covering the case of assignments for the benefit 
of creditors, to the effect that costs incurred or paid 
by the trustee, are chargeable upon and collectible out of 
the estate, unless the Court directs them to be defrayed 
personally from mismanagement or bad faith in the prose
cution or defence of the action : Code Civil Procedure, 
sec. 3246 ; Burrill on Assignments, 6th ed„ sec. 360.

This is the only important matter ; the book debts are, 
I judge, of little or no value, and the assignee is willing 
to turn them over to the plaintiff. The plaintiff should 
not be required to give security for costs before having an 
account, but an account was offered by the pleadings and 
there was no need for the contest which, at the best, could 

'-only prevail as to the costs of appeal.
The best course will be to refuse relief on this appeal, 

having regard to the costs that ought to be paid by the 
plaintiff in his unsuccessful claims and the small relief 
that would be obtained even as to the costs of appeal. I 
would dismiss the appeal without costs, but if the plaintiff' 
still seeks an account, he should pay the costs of this ap
peal.
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I agree in this view of my brother Ferguson, rather 
than to make a more minute discrimination as to how 
much of the costs he should pay.

Ferguson, J. l'

As to whether or not the costs and expenses of the con
testation of the claim of Smith and that of Quilter, 
amounting together to a large sum, nearly $1,600 were 
properly deducted from the moneys of the estate in the 
hands of the defendant before paying dividends to the 
creditors, I do not find any provision in the Act affording a 
guide as to what should be the proper answer. It was not 
said that the deed of assignment contained any provision

IÉ
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Judgment.*- on the subject, and the Courts before which the trials 
\ Ferguson, J. were, did not nudte any specific direction as to the fund 

the person or persons by whom such costs 
were to belaid. The orders made as to costs were of the 
general and ordinary character.

Sub-section 5 of section 20 of the Act, presupposes that 
there may be contestations of the claims of claimants 
the estate assigned, and provides that the assig 
give the notice of contestation, and that he is t

trust 
these 
in re 
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.the te person
to do it, and if an assignee has information Tas to the 
claim of any claimant upon the estate in his h/nds, shew
ing that it is reasonably liable to contestatiotftfthat is, that 
there appear to be good and reasonable gifojjfids for saying 
that such claim should not rank upon the-estatc or be paid 
outol the estate without contestation, one would say that 
it is his duty to advise with the inspectors and other credi
tors, and, if need be, to give the notice. And when this is 
done, if the claimant bring his action within the prescribed 
time, the assignee is involved in litigation on behalf of the 
estate in his hands, and in such a case he would be, no 
doubt, responsible for seeing tÿat, in such litigation, the 
interest of the estate is properly protected.

I do not find any provision in the Act requiring the 
assignee to demand or obtain from those who desire that a 
claim should be contested security or indemnity against 
the cj>sts of contestation of 
notilfe.

In the present case the assignee had, one would say from
perusal of the papers and the evidence, sufficiently strong 

support from the inspectors and the creditors, if not before 
giving the notices, during the pendency of the proceedings, 
and throughout his conduct seems to have been reasonable 
and not in any degree rash or ill-advised, and Ûie judg
ment of the Judge of first instance was in his favour, 
though final defeat came.

The Act being bald, as it is in some respects, it is not,
I think, erroneous to consider the position of the assignee 
as in many respects analogous to that of the ordinary
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trustee ; and I cannot avoid ^thinking that in respect to Judgment, 

these costs that is his position, he having acted as he did Ferguson, J. 
in respect to these claims with the approval of the inspec
tors ; and, speaking in a general way, with the approval 
of the creditors.

SMITH V. BEAL.

poses that 
ants upon

In an early case, Worrall v. Harford, 8 Vesey, at p. 7 (a), 
Lord Eldon said : “ It is in the nature of the office of a 
trustee, whether expressed in the instrument or not, that 

~4he trust property shall reimburse him all the charges and 
expenses incurred in the execution of the trust. This is 
implied in every such deed and, looking at the conduct 
of this defendant from the beginning, and assuming that 
this seemingly large sum was really expended in the litiga
tion that arose upon his giving the notices, I think the 
above statement of the law applies to his case. Probably 
the assignee might with safety have stopped at the judg
ment of the Court against him, without proceeding to the 
Court of Appeal in Smith's case, but he did not do this 
rashly. He took the precaution to obtain the view of the 
creditors, and they and he took the further precaution to 

, obtain the opinion of counsel of eminence before the step 
taken ; and, besides, the costs occasioned by the appeal, 

I would not suppose would be a large share of the whole 
amount complained of.

It may be said that the Courts in which the litigation 
was, might, or should have given directions that the costs 
in question should be paid out of the estate in the hands 
of the assignee, yet I do not see that their not having 
done so, precludes this Court sitting here, from saying that 
this should be done in deciding as to what is the right of 
the defendaht in this case.

In respect of this, which was the matter mainly argued, 
I am of the opinion that the judgment should be affirmed.

Then as to the account spoken of. The rule seems to 
be that the Court will not require from a trustee more 
careful conduct than a prudent man would bestow in the 
management of his own property, still it requires from 
him full explanation of all his dealings, and the causes
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_____ which may have led to outstanding debts not having been
Ferguson, J. collected : Chisholm v. Barnard, 10 Gr; 479.

The evidence here shews a very considerable sum in 
very small outstanding debts, and although it can be 
readily seen that the collection of them would have been 
very troublesome, and that possibly an effort to collect 
more of them than was collected, might have turned out 
to be fruitless, yet I cannot consider the evidence going 
to shew the reason why a further effort was not made 
full and satisfactory ; and I think it cannot be said on . 
principle that the plaintiff is not entitled to an account. 
This, however, was offered by the pleading of the defen
dant, and the defendant there says that he was always 
ready and willing to account. It is plain that an account 
could have been had from the defendant without any 
trouble, and little, if any' costs.

On the whole case then, if the plaintiff is willing that 
this appeal should be dismissed without costs, I think this 
may be done.

If the plaintiff will not assent to this, and insists upon 
having the account, then he should, I think, pay the costs 
of this appeal ; which, except as to such account, will be 
dismissed, and for this an order may be framed in apt 
words. The plaintiff should not, I think, be ordered to 
give security for the costs of any reference as to the 
account. 1
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Care must always be taken to avoid anything like a 
dissipation of trust property in needless litigation, need
less expense of any kind, and especially so lin case of a 
trust of this character, where the controlling hwnd is often 
the hand likely to be most substantially benefited by the 
litigation. Inability to keep down such expense is often 
charged with the death of the insolvent laws of the Domin
ion. Assignments for the benefit of creditors ought not 
to be permitted to be turned into assignments for the
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benefit of solicitors ; this should be distinctly understood, Judgment, 

for there must always otherwise be great danger of that Meredith, J. 
result,, where as is so often the case there is a close con
nection between the assignee or the assignees’ appointment 
and the solicitors. h

I am not intimating that there É anything of that kind 
in this case. There seems to have been in it a substantial

SMITH V. BEAL.[VOL. 
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subject for litigation, though there also was beyond doubt 
a very substantial amount of litigation over it.

So far as the assignee or those acting for him are 
accountable for that, he had the approval and instructions 
of the body of the creditors ; as well as the judgment 
of the trial Judge in his favour at the outset.

The assignment took effect under the Act, and its special 
provisions, as well as the duties and rights of trustees 
generally, must be borne in mind.

It was one of the assignee’s duties to protect the estate 
against unjust claims; the Act expressly provides the 
mode in which this is to be done : see sec. 20, sub-sec. (5).

The assignee’s position between allowing a claim which 
may turn out to be an invalid one to go without contesta
tion, or to incur the costs of a contestation, must often be 
a difficult one ; and where he in such a case acts upon the 
instructions or authority of the inspectors, and the great 
body of unquestioned creditors, there ought to be some 
pretty strone/evidence of misconduct to deprive him of 
reimbursement out of the estate.

It may seem hard that a creditor whose claim to rank 
the estate has been unsuccessfully contested, should 

have his dividends largely reduced by such contestation, 
that the costs should not be at least first chargeable 
against the dividends of the opposing creditors ; but it is 
to lib borne in mind that his claim is not reduced ; that 
still vçmàjins, except in so far as reduced by the dividend, 

e just as it always was from the debtor ; and

ling that 
hink this

ists upon 
the costs 
t, will be 
d in apt 
rdered to 
i to the

•on
ng like a 
on, need- 
case of a 
I is often 
d by the 
is often 

! Domin- 
ught not 
s for the

recov
that'in administration proceedings creditors formerly were 

off, for here the creditor gets all his costs out of theworse
■estate. The general rule for the general benefit of the

e

■



I

[VOL.

Judgment, body of creditors prevails, though it may, or even must, 
Meredith” J sometimes work hardly upon some particular one.

The general rule plainly is that trustees, who have not 
been guilty of misconduct, aie entitled to be recouped their 
costs ; they are entitled to full indemnity out of the trust 
estate against costs, charges, and expenses not improperly 
incurred ; the rule is stated and the cases are collected in 
such works as Robson’s Laws of Bankruptcy, 7th ed. p. 
597 ; Lewin on Trusts, 9th ed. pp. 716-7, 387-8; Godefroi 
on Trusts, 2nd ed., pp. 812-6; Tudors Law of Charitable 
Trusts, 3rd ed., p. 347 ; Morgan on Costs, 2nd ed., p. 398-9 ; 
Perry on Trusts, 4th ed., vol. 6, p. 545 ; Burrill on Assign
ments, 6th ed., p. 499 ; and see Ex parte Brown, 17 Q. B. D 
488 ; and see also R. S. 0. [1887] ch. 110, sec. 1.

I have no doubt the general rule covers this case down 
to the costs of the appeal to the Count of Appeal, at all 
events ; but as to those costs the cases seem to throw 
considerable doubt upon the assignee’s right to them ; to 
shew that he should have been satisfied with the adverse 
judgment, and to have, perhaps,taken indemnity from those 
who desired to carry the case further : see Tucker v. Hema- 
man, 4 DeG. M. & G, 395; Ex parte Rueeell, 19 Ch. D. 588; 
Re Walters, 34 Sol. Jour. 564; Dillon v. Arkiiie, 17 L. R. 
Ir. 636 ; Bruce v. Presbytery of Deer, L. R. 1 Sc. App. 96. 
But in all those cases the judgment was in the first in
stance adverse to the trustee ; here the judgment in the 
first instance was in his favour; here there is greater free
dom of and more opportunity for appeals ; the costs are 
less ; the result before the end is reached perhaps consider
ably more uncertain. Whatever might have been my con
clusion upon this question if it had come before me in the first 
instance, 1 cannot say that the learned trial Judge erred 
in this respect, and so must agree in affirming his judg
ment wholly upon this branch of the 

The assignee’s litigation was 
said that it was “ idle,” nor that the cost amounting to nearly 
one quarter of a trust fund was “ wasted with impunity,” 
nor that the case one in which the assignor might by a sim-
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pie application to the Court have avoided all risk as well as Judgment, 

all litigation : see In re Beddoe, Downes v. Beddoe, [1893] Meredith, J. 
1 Ch. 647 ; nor can it be said that his course was a “ per
sistence in unnecessary proceedings ; ” and indeed I cannot 
say that the learned Judge was wrong in considering that 
t he assignee’s course was a reasonable conduct of a properly 
defended action.

Upon this, the main question then, the motion in my 
opinion fails, and must be dismissed.

But it is said that the plaintiff is entitled to an account 
of the defendant’s dealings with the trust estate ; the usual 
order of reference in cases of this character.

That he doubtless was entitled to : that he might have 
had upon the pleadings without going down to trial at all 
for the defendant plainly pleads his readiness and will
ingness to account. But the plaintiff chose rather to bring 
his action on for trial, and, in an unusual manner, to go 
into an investigation there of the several matters of com
plaint which would have been the subject of enquiry 
before the Master if the usual and more convenient mode 
of procedure had been followed, and has had a considered 
judgment pronounced upon them by the learned trial 
Judge, so that it becomes quite a different question now 
whether he should have such a reference. Then, having 
regard to the main question as well as the other minor 
questions between the parties, an enquiry was his right, 
afterward it was a matter of grace. He cannot of right 
have his account twice taken : he cannot be permitted of 
right to have his case heard piecemeal : failing at the trial, 
to have practically a new trial. It would be the more 
unfair if as it is said the costs of that trial cannot be 
recovered because he has no exigible property.

Now should he have the reference as a matter of indul- *• 
gence 1 Having regard to the evidence upon the only 
matters in respect of Which it is sought—in respect of which 
it is claimed that any advantage could be gained by him—
1 would have been inclined to say no ; for it does seem to 

that the result of such a reference would be practically 
49—VOL. XXV. o.B.
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Judgment. “ fruitless and idle,” and a large increase of costs in litiga- 
Meredith, J. tion which has already gone far enough, if not too far ;

and which the offer to assign to the plaintiff all the out
standing estate leaves absolutely without any excuse. We 
need not trouble ourselves with any questionings of the 
wisdom of the offer ; the assignee has the legal power to 
assign them, and if he have not the consent of all persons 
concerhed, he is perfectly good for any liability he may 
incur to any one in so doing. But if the plaintiff really 
have confidence in his claim, let him take it upon the terms 
imposed by the trial Judge. We ought not to interfere 
with the discretion of the trial Judge in the reasonable 
terms he has imposed, as the price of an indulgence 
granted.

I would be inclined tb dismiss this motion with coats, 
but do not object to the disposition of the case as proposed 
by the Chancellor.

THE ONTARIO REPORTS. XXV,

1

FixtwI
1 The fa 

with

f
13

Th

in an 
v. Ga 
Isaac 
the O'

j
A. H. F. Id. The

before

Wa
I Mac

becom
i

It a] 
the th< 
in whi 
time, n 
estate. 
Gardin 
then in 
city of 
remove 
to one 
chattel 
and out

i gage to
. On J

li
ilfg



[VOL

s in litiga- 
ut too far ; 
11 the ont- 
tcuse. Wu 
lgs of the 
1 power to 
all persons 
;y he may 
itiff really 
a the terms 
o interfere 
reasonable 
indulgence

xxv.] CARSON V. SIMPSON.

[CHANCERY DIVISION.] 

Carson v. Simpson.

nder them exigible to an
times been mortgaged aa chattels, a
with a mortgage of the freehold does not render them exinlhll

This was an appeal from a judgment of Robertson, J. 
in an interpleader issue ordered in an action of Simmon 
V. Gardiner, between Robert J. Carson, as claimant, and 
Isaac Simpson, an execution creditor, as defendant as to 
the ownership of certain fixtures.

Statement.

with costs, 
is proposed

H. F. L.
The issue was tried at Kingston, on 20th March 1894 

before Robertson, J.

Walkem, Q. C., appeared for Carson.
Macdonnell, Q. C., appeared for one Morrice, who had 

become the assignee of Simpson’s judgment.

It appear/d that on August 13th, 1881, one Gardiner, 

the then <j*ner of a biscuit factory in the city of Kingston, 
certain machinery fixtures at the 

time, mortgaged the factory to the trustees of the Horsey 
estate. Two days afterwards (August 15th, 1881), 
Gardiner, by chattel mortgage, mortgaged the machinery 
then in the factory and some other machinery then in the 
city of Guelph, which were about to be and were afterwards 
removed to Kingston and erected as fixtures in the factory 
to one Forbes. On November 3rd, 1881, Gardiner gave a 
chattel mortgage on all the fixtures to the Horsey trustees, 
and out of the proceeds of that mortgage the chattel 
gage to Forbes, was paid off.

On June 24th, 1884, Gardiner made another mortgage of

in which there were

mort-

C m
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the factory in which the fixtures were, to one Hording, which 
was assigned to Morrice, on October 18th, 1886. Morrice 
had also become the assignee of a judgment recovered by 
Simpson against Gardiner on October 3rd, 1885, and he 
menced an action on both the mortgage and the judgment. 
To that action, the claimant, Carson, was made a party, as 
he was entitled to redeem Morrice, being a tenant of the 
premises previous to the making of the mortgage to 
Harding, Âd Carson did redeem him, paying the amount 
found dub and taking an assignment from Morrice of the 
Harding mortgage in November, 1887. On August 16th, 
1888/the sheriff seized the fixtures as chattels, under an 
e—jjfcion on the Simpson judgment. The Horsey chattel 
koBp^ige was kept infqrce until 1889, when it was allowed 

Hffixpire.
In 1892, Carson also became the assignee of the mortgage^ 

of the factory to the Horsey trustees, and the question to- 
be tried was whether the fixtures/ were part of the realty
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The chattel mortgages, therefore, must be treated as 
on the goods and chat-having ceased to be any charge 

tels therein mentioned at the date of the Harding mort
gage, and it did not appear that any had been since that 

date granted.
At the time then of the granting of the Harding mortgage, 

these goods and chattels were all fixtures, and a part of 
the freehold, and Harding had the right to treat them 

ch, notwithstanding the prior action of his mortgagor^ 
and as afterwards appears, his assignee, Morrice, so treated 
and claimed them against his assignee Carson.

Morrice claimed them as part of the freehold under the 
Harding mortgage, which was prior to the execution in 
Simpson v. Gardiner, and which became the property of
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Carson, and in regard to which Morrice charged Carson Judgment, 

against his claim on the Harding mortgage an occupation Robertson, J. 
rent for the whole premises, including all the trade fixtures 
therein, which the Master found to be at the rate of $350, 
per year, and which I find should be made up by allowing 
at the rate of $250 per year for the machinery or trail 
fixtures, and $100 per year for the land and buildings. |
' In my judgment it would be most inequitable to allot 

Mr. Morrice now to say : ‘‘-True, it is, I made you account ! 
to me as a subsequent incumbrancer, under a judgment In 
which I held an execution against the goods and chattels 
of the mortgagor, you having acquired from me, by right 
of your equity of redemption, as prior mortgagee of the 
lands and premises under which mortgage I claimed to 
hold all the trade fixtures in the building on the lands as 
part of the realty, and as part of my security. Neverthe
less, these very trade fixtures, which you so acquired, I 
now claim the right to sell as the goods and chattels of 
the mortgagor Gardiner, under my subsequent claim as 
execution creditor against him. And I do so because such 
original owner, Gardiner, dealt with such trade fixtures at 
one time as ordinary goods and chattels.”

As between Gardiner, the mortgagor, and Harding, the *\ 
mortgagee, there was no such dealing in regard to the 
trade fixtures. The evidence shews that they were so 
affixed to the freehold that they could not be removed 
without destroying the character of the premises, as they
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deHthe said mortgage ; and there is no evidence of a con
trary intention as between mortgagor and mortgagee, and 
whatever may have been done by Gardiner previous to the 
date of such mortgage, no subsequent chattel mortgage 
could interfere with his, Harding’s, security under the 
mortgage in question.

The question, however, does not arise between two claim
ants, one being a real estate mortgagee and the other a 
mortgagee of chattels fixed as “trade fixtures” to the 
mortgaged real estate ; but between the former and one
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judgment, who claims thatljiese “ trade fixtures” are liable to be sold 
Botierteon, J. under an execution against goods and chattels. In the 

^ one case I can see that the holder of the chattel mortgage 
might have rights, which do not attach to a mere execu
tion creditor. If there had been no previous dealing by 
the owner of the trade fixtures as mere chattels, there 
would be no difficulty. The title acquired by Carson 
under the Harding mortgage would, in my judgment, be 
unassailable, and the mere fact that the owner hadjfcn a 
former or later occasion dealt with them temporarily as 
chattels, does not destroy the rights of Carson under the 
Harding mortgage ; but I do not think it necessary to rest 
my judgment on that view of the case.

Carson now claims that when he became the assignee of 
the Harding mortgage from Mortice, and Mortice having 
treated that mortgage while it belonged to him as cover
ing all these trade fixtures, and having compelled him, 
Carson, to account for an occupation rent of these fixtures, 
as well as having required him to account for the sale 
money received by him for the revolving oven, mentioned 
in the Master's Report, $300, all of which was deducted 
from the amount of the mortgage money, and sums paid 
by him, as set forth in the Master’s report, he, Mortice, is 
now estopped and cannot, or should not, be allowed to 
take them as goods and chattels liable to be severed from 
the freehold, and sold under his execution.

I think this contention is right and proper under the 
circumstances presented to me, and I therefore find the 
issue in Carson’s favour.

I have not considered the effect of the mortgage from 
James A. Gardiner to the trustees of the Horsey estate 
of date 13th August, 1881, assigned to Carson on the 5th 
of August, 1892, and put in by him at the trial, as it was 
objected to by Mr. Macdonnell, on the grounds that it was 
not referred to in Carson’s original claim, on which the 
interpleader order was made, as it was not necessary for 
me to do so, in view of the grounds on which I have dis
posed of the issue.
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I have referred to and considered the following cases : Judgment. 
Keefer v. Merrill, 6 A. R. at p. 126 ; Dixon v. Hunter, 29 Robertson, J. 
Or. at p. 80 ; Rogers v. The Ontario Bank, 21 O. R. 416 ;
Rose v. Hope, 22 C. P. 482 ;\Stevens v. Barfoot, 13 A. R. at 
p. 371 ; Joseph \Hall Manufacturing Co. v. llazlitt, 11 
A R. at p. 752 ; f)ewar VyMallory, 26 Gr. at p. 623 ; Gough 
v. Wood, Weekly
several other cases referred to in the foregoing.
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s, March 3rd, 1894, at p. 37 ; and

From this judgment the defendant appealed to the 
Divisional Court, and the appeal was argued on June 18th 
and 19th, 1894jlbefore Boyd, C., and Ferguson, J.

Langton, Q.C., for the appeal. The evidence shews 
that the fixtures were severed from the realty and so 
became personalty by virtue of the chattel mortgages 
made before the mortgage of the realty was made to 
Harding, and that as they did not pass under the Harding 
mortgage of the realty, Carson did not take them under 
the assignment of that mortgage to him. I refer to Rose 
v. Hope, 22 C. P. 482 ; Joseph Hall Manufacturing Co. 
v. Hazlitt, 11 A. R. at p. 752 ; Stephens v. Barfoot, 13 A. R. 
at p. 371.

Wallcem, Q. C„ contra.
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The evidence shews the
machinery became fixtures, and consequently would pass 
under à mortgage of the realty. These fixtures did pass
under the mortgage to Harding, subject of course, to what
ever interests were secured by any previous chattel mort
gages, and when these chattel mortgages became extinct, 
the fixtures became part of the realty. In Rose v. Hope, 
22 C. P. 482, the point actually decided does not carry 
the doctrine any further than is necessary for the protec
tion of the chattel mortgagee. It does not enure to the 
benefit of an execution creditor. I refer to Whitmore v. 
Empson,iS Beav. 313 ; Amos and Ferrard’s Law of Fixtures, 
3rd ed., 312 ; Ex p. Daglish, 29 L. T. N. S. 168 ; Ex p. 
Daglish, In re Wilde, L. R. 8 Oh. at p. 1080. As to the 
rule that land includes fixtures, unless the contrary in-
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Argument, tention appears. See Southport, etc. Banking Co. v. Thomp
son, 58 L. T. N. S. at p. 148 ; Stevens v. Barfoot, 13 A. R. 
366 ; Gough v. Wood, 70 L. T. N. S. 297. The sheriff had 
no right to seize : Rogers v. The Ontario Bank, 21 0. E. 
at p. 420 ; Gough v. Wood, supra, at p. 300.

Langton, Q. C„ in reply, referred to Dewar v. Mallory, ■ 
26 Gr. at p. 623 ; Amos and Ferrard’s Law of Fixtures, 3rd 
ed., 393.
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June 30th, 1894. Boyd, C. :—

On 16th of August, 1881, Gardiner made a chattel mort
gage to Forbes covering two kinds of property : (1) being 
machinery then in the biscuit factory, and (2) bping 
articles then in Guelph find about to be removed to King
ston and erected as fixtures in the said factory.

The then existing fixtures would, however, be covered by 
a prior mortgage on the land given by the owner Gardiner 
to the trustees of the Horsey estate two days before on 
the 13th August, 1881, which, by assignment, has come to 
the hands of the interpleader plaintiff Carson (on 5th 
August, 1892).

The other contemplated fixtures would, however, be 
subject to the chattel mortgage, and after being affixed, 
they were again the subject of a chattel mortgage made 
by Gardiner to the said Horsey trustees on 3rd November, 
1881. These trustees so dealt with the prior Forbes mort
gage as to have it released or discharged, so that the 
Horsey trustees became first and onl/mortgagees on both 

land and fixtures. /
The next dealing was a mortgage of the lots by the 

biscuit manufacturer, Gardiner, to James Harding, on the 
24th June, 1884, for value, and registered. This instru
ment in terms mentions only the land, but did it not also 
become a second mortgage on the affixed chattels 1 That 
is the point in the pase.

This Harding mortgage was assigned to Mortice, the 
present claimant, on 18th October, 1886. He had obtained
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. v. Thomp- 
>t, 13 A. R. 
sheriff had 

fc, 21 O. R.
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a judgment against Gardiner for $1,553, and began an Judgment, 
action upon the mortgage and judgment in February, Boyd 0 
1887.

Carson, the tenant of the biscuit ■ factory, was made 
a defendant as entitled to redeem, and after accounts duly 
taken, he did redeem Morrice in November, 1887, and ob
tained a transfer of his interest as mortgagee under' the 
Harding mortgage. The plaintiff’s claim in Morrice v.
Baily and Carson, sets up that on the lands stands a bis
cuit factory in which is a large amount of valuable plant 
and machinery.

After this redemption of the Harding mortgage the 
sheriff made a seizure of the said fixtures as personal 
chattels under the Morrice judgment against Gardiner on 
16th'August, 1888, and the question is as to the title to 
these things at that date as between Carson and the 
execution creditor. *

v. Mallory, ■ 
xtures, 3rd

attel mort- 
: (1) being 
(2) being 
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lovered by 
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before on 

is come to 
a (on 5th

For the purposes of the Forbes and Horsey chattel mort
gages there was a severance of the chattels. But at the 
date of the seizure, the Forbes mortgage was at an end and 
only the Horsey chattel mortgage existed. This expired 
for want of renewal in the year 1889, so that it was in 
force at the date of the seizure. But I think that the 
whole place, land and fixtures, was mortgaged to Harding 
by the mortgage of June, 1884, so as to indicate the inten
tion of the owner Gardiner to reunite the property tem
porarily severed by the Horsey chattel mortgage, and 
thereupon the whole became land, subject to the incum
bency of that intermediate chattel mortgage. Then when 
the Horsey mortgage became extinct, in 1889, the tem
porary character of personalty disappeared and the in
creased value went to feed the land owners title, and was 
not intercepted by the execution against goods.

Set aside'the-ptior dealings and look at the case as when 
the Harding mortgage was given, and that would attach 
unquestionably upon the land and machinery as 
cem,li 
be left
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Judgment, upon the fixtures as against the mortgagee. The mort- 
Boyd, o. gagee, Morrice, as assignee of Harding, having passed this 

title to Carson, cannot now claim as entitled to part of the 
property as fixtures under cover of a subsequent execution 
against goods. The mortgage oO the freehold would of 
itself carry all fixtures then annexed to the land. The ad
vantage of having a separation between the land and the 
fixtures by express provision to that effect is that the 
mortgagee of trade machinery may he able to sell' them 
apart from the land property mortgaged yin re Yates, 
Batcheldov v. Yates, 38 Ch. D„ at pp. 126, 129, which other
wise would not be permitted by the Court.

I incline to think the true view to be 'that the chattel 
mortgage is not to be operative to a greater extent than is 
needful for the purpose of that mortgage. In this light 
when the chattels, mortgaged, to Forbes, were actually 
annexed to the freehold premises covered by the Horsey 
trustees mortgage, the property of the mortgagor in those 
ohattels which was an equity of redemption would form 
part of the security of the pre-existing land mortgage. It 
needed not, therefore,»a distinct mortgage upon the chattels 
afterwards to give them to the Horsey trustees subject to 
that Forbes mortgage.

The question of the registry laws has not been dealt 
with in the cases; but that ought not to be disre
garded in considering the position of the Harding mort
gage. At the time that was given, the premises 
a going factory with all the fixtures, now in question, 
attached to the freehold, and why should not the operation 
of the registry laws enable a mortgagee for value without 
notice of the chattel mortgage (which is not registered 
against the land) to prevail against that chattel mortgage ?

The point does not here arise because of the disappear
ance of the chattel mortgage for want of registration and 
renewal. But the great weight of authorityjn the/Htates 
favours this result. Certainly if the doctrine" M not to 
prevail as against the prior chattel mort 
necessary for its satisfaction, it should Obtain to give the
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mortgagee of the realty all that exists as physically Judgment, 
annexed to the land, including the equity of redemption Boyd; C. 
in the constructive chattels.

This position is not counter to the view held by Spragge, 
C„ in Dewar v. Mallory, 26 Gr. at p. 623, for the giving of 
the mortgage on the land after the chattel mortgage (with
out excepting the fixtures) manifests sufficiently an inten
tion that the character of personalty should no longer be 
retained. See Campbell v. Roddy, 44 N. J. Eq. 244, and 
cases collected" in Jones on Chattel Mortgage, 4th ed., ss. 
123-137 ; Whitmore v. Empson, 23 Beav. 313. The judg
ment should, in my opinion, be affirmed.
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Ferguson, J.

This was the trial of an interpleader issue, ordered in 
an action, of Simpson v. Gardiner, at the instance of the 
sheriff. In the issue, Robert J. Carson is the plaintiff and 
claimant, and Isaac Simpson is the defendant. The ques
tion is whether or not certain goods and chattels in the 
premises known as the Gardiner biscuit factory, in the 
city of Kingston, a list whereof is given by a schedule 
attached to the issue which were seized by the sheriff on 
the 16th day of August, 1888, under a writ of fieri facias 
in that action were, or some etat of them was, at the time 

, ot such seizure, the property of Robert J. Carson, as against 
the execution creditor, Isaac Simpson.

At the trial it was admitted that the property in question 
and called chattel property was affixed to the freehold " in 
the usual way.” It seems that it was and is machinery for 
the purpose of manufacturing biscuits, and before us, in the 
argument, it was admitted that it was and is affixed to 
the building in which it is in such a way that primd fade 
it would be fixtures and part of the freehold.

James D. Morrice, the assignee of the defendant in - the- 
issue, represents as owner thereof, the rights that were of 
the execution creditor, and Robert J. Carson was, and is 
the owner of the freehold and all the interest in it at th
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Judgment, time of the seizure, The question seems to be whether or 
' STergnaon. J. not the property in, dispute was at the time of the seizure 

by the sheriff, fixture^ ahd hence part of the freehold. If 
it was not, and was chattels, it seems that the defendant in 
the issue, would be entitled to succeed, but if the property 
were fixtures and part of the freehold, then Carson, the 
plaintiff in the issue, should succeed.

The finding and decision of the learned Judge, before 
whom the' issue was tried, was in favour of Carson, the 
plaintiff in the issue, and from this is the appeal.

On the 18th day of August, 1881, Gardiner, who was 
then the owner of the land, executed a mortgage of the 
land in favour of Horsey and others as trustees of the 
Horsey estate, securing the, sum of $1,600. This mortgage 
simply describes the land referring to the numbers of the 
lots as the property mortgaged. A part of the property in 
dispute here was then in the factory and affixed to the 
building.

On the 15th day of August, 1881, Gardiner executed a 
chattel mortgage in favour of one Forbes, of the then town 
of Guelph, to secure $960. This was upon certain 
machinery and other property in the same factory, and 
certain other machinery and property then in Guelph, 
which was afterwards removed to Kingston and placed 
and affixed in this factory by Gardiner. And on the 3rd 
day of November, 1881, a chattel mortgage was made by 
Gardiner in favour of the said trustees of the Horsey estate 
to secure the sum of $1,500, upon all the machinery, etc., in 
the same factory, and so far as can be seen', this embraced 
all the machinery, etc., that had been brought from Guelph 
as well as what was before in the factory. The $960 
secured by the mortgage of the 16th of August, 1881, was 
embraced in the $1,500 secured by this mortgage, and the 
$950 mortgage to Forbes was satisfied in this transac
tion. This $1,500 chattel mortgage waa kept on foot as 
a mortgage till after the time of the seizure by the sheriff, 
but it has since been or become satisfied or permitted to 
lapse
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On thé Hat day of June, 1884, Gardiner executed a Jcdft, 
mortgage upon the land in favour of Harding. /Phispugwna,;. 
describes the land, and does not mention any machinery or 
fixtures, by way of exception or otherwise. On the 18th 
day of October, 1886, this mortgage was assigned by 
Harding to Mortice. This assigns the mortgage debt and 
the land, making no mention of machinery or fixtures.
And on the 7th day of November, 1887, Horace assigned 
the same mortgage to Carson, the plaintiflf in the issue, mid 
in this assignment there is a reservation in favour, of the 

. assignor Mortice of the lien or charge upon the lend' that 
he had under and by virtue of the judgment 
in the action, Simpson v. Gardiner.

This assignment contains a recital in respect toVroceed- 
ings that had been had upon the mortgage to whidn Carson 
was a party by reason of his being a tenant of the pre
mises, entitied to redeem the same, and that he had paid 
the sum of 11,696.60 as the price of redemption, and that 
in consideration of such payment, Carson was entitled to 
an assignment of the mortgage.

The writ against goods in that action under which the 
present claim is made, was tested the 3rd day of October,
1885, and from the renewals upon it, it appears to have 
been delivered to the sherifi immediately thereafter, 
although the seiaure was not till the 16th day of August,
1888. I am unable to perceive how tile reservation in the 
assignment can affect the present issue.

On the 6th day of August, 1893, the trustees of the 
Horsey estate assigned their mortgage of the 18th Of 
August, 1881, to Carson, for the expressed consideration 

. of $2,890 and some costs.
f \ It appears that on the 5th day of November, T885, one 

Baily executed a chattel mortgage on this property in 
favour of Carson, in some complicated transactions between 
them, but this was allowed to drop, as being valeeleee.
As conceded on all hands and before stated, the pro
perty in question was and is affixed to the freehold 
and primdfluit was part of the land. This «aaao at

896OARSON V. SIMPSON.

r or 
rare

If
t in
irty

!the

fore
the

nras
the execution
the :
age
the
r in
the

d a

ain
md
ph. s
oed
3rd
by
ate
, in
ced
Iph
160
ras
the

as
iff,
to

.

■■■■Jk •‘T.-



T

396 [VOL.

Judgment, the time of the making of the mortgage to Harding 
Ferguson, J. on the 21st of June, 1884, under which the proceedings 

had in respect of it and the assignment of it to him, 
Carson claims. There was then upon the property in 
question the Horsey chattel mortgage, which had been 
made in November, 1881, and which was afterwards per
mitted to lapse. Gardiner made the mortgage to Harding, 
the land having these fixtures upon it, and so far as known, 
Harding had no notice or knowledge of the existence of 
the Horsey chattel mortgage.

When Morrice was the owner of the Harding mortgage, 
he must be taken to have considered that it embraced the 
property in question as part of the freehold, for he charged 
and recovered from Carson, occupation rent, for it : and 
this is found as a fact by the learned trial Judge, and in 
bis statement of claim, : n Morrice v. Saily, he refers to 
the factory, plant and m tchinery as part of the property 
embraced in the Hardii g mortgage on which he brought 
his action.

The mortgage of the lAth August, 1881, from Gardiner 
to the trustees of the Hotkey estate, would, as it seems to 
me, cover and embrace the part of the property in question 
that was then upon and aExed to the land, for at that 
period, there had not been any mortgage of any part of 
this as chattels, nor, so far as seen, any act of the owner, 
the mortgagor, manifesting an intention to sever the land 
and fixtures. And the title to this mortgage came to Car- 
son by purchase in August, 1892. The part of the machinery 
and fixtures now in dispute that came from Guelph and 
was placed and affixed in this factory, could not have been 
embraced in the chattel mortgage of the 3rd of November, 
1881, in favour of the trustees of the Horsey estate at the 
time that mortgage was made, but the other part of the 
property in dispute was, I think, covered by this Horsey 
mortgage of the 13th of August, 1881, as being part of the 
freehold.

At the time of the making of the chattel mortgage of 
the 3rd of November, 1881, Gardiner was not, as I think.
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in a position to affect the character of the part of the Judgment, 

property now in dispute covered by the land mortgaged Fer^w^j. 
to the trustees of the Horsey estate by any statement 
of intention respecting it and as against the rights 
this mortgage of the land to these trustees, the chattel 
mortgage of the 3rd November, 1881, was good only in 
respect of the part of the property in dispute here that 
had been brought from Guelph and affixed in the 
factory after the making of that land mortgage.

By these two mortgages in favour of these trustees, they 
were mortgagees by virtue of the mortgage upon the land 
of the freehold and the part of the machinery and fixtures 
that were there at the time that mortgage was executed : 
and by virtue of the chattel mortgage, they were mortga
gees of the remaining part of the machinery and fixtures 
that were there at the time of the execution of the mort- 

to have stood in this way until the 
time of the mortgage on the land in favour of Hardi
gage. Matters seem

ng on
the 21st day of June, 1884. It would of course make 
little, if any, difference to these trustees whether they held 
a part of these fixtures (the "part that was there on the 
13th of August, 1881), under their mortgage of the land, 
or under their chattel mortgage.

In the case Rose v, Hope, 22 C. P. 482, the chattel mort- 
the fixture was made before the mortgage on 

the freehold, and the holding was that it was good as 
against the subsequent mortgage on the freehold.

In the cas» Bewar v. Mallory, 26 Or. 618,. the mortgage 
upon the freehold and the mortgage upon the,fixtures were 
made contemporaneously, and there was the plainest pbs- 
sible manifestation of the intention of the mortgagor th\t 
the fixtures and the freehold should be properties distîüw 
one from the other. In the present case it does not ap&e*r 
to me

gage upon

m
1

■ 'mthat there is that plain manifestation of intention on ' 
the part of Gardiner, but rather only the making of Mie 
chattel mortgage for a temporary purpose. But be this as 
it may, while the property was in this condition with 
regard to the encumbrances upon it, Gardiner executed in

'

.a s 
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Judgment, favour of Harding the mortgage of the 24th June, 1884,
Verge>on, J. describing in it the. freehold to which all this machinery, 

eta., was most certainly affixed, it being, as the evidence 
shews, the most important and valuable part of the pro
perty, for the building was worth little without it. And 
in this mortgage no exception is made regarding the 
fixtures or any pkrt of them. Even if what had been done 
before this time should be considered a manifestation by 
the owner of an intention that the fixtures and freehold 
hhould be and remain severed, and of different characters 
as property, I cannot but think that the giving of this 
mortgage in these circumstances should be considered a 
manifestation of a counter intention, and that by the mort
gage Harding became a* mortgagee of the whole of the 
property, fixtures and freehold, subject only to the rights of 
prior mortgagees and encumbrancers upon it of part of it.
And this is the view in which this Harding mortgage was 
treated by Motrice himself when he was the holder and 
owner of it, and compelled Carson to pay him an occupa
tion rent for the fixtures as well as the freehold, and had 
the price of redemption to be paid, and paid by Carson, 
measured by the value of the fixtures as well as that of 
the freehold.

Carson claims or supports his claim under the Harding 
mortgage. Morrice makes no claim under any chattel 

rtgage, and can succeed only when it appears that the 
fixtures, the property in dispute, are chattels of the 
tion defendant, exigible under the writ at the time of the 
seizure on the 16th day of August, 1888, and this, I think, 
dees not appear. ^ \

1 am of the opinion that the judgment appealed from find- \ 
ing the issue in favour of Carson should be affirmed with \ 
costs. ^ y '
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[CHANCERY DIVISION.]

Re Jenkins and the Corporation of the Township 
of Enniskillen.

Municipal Oorporatione-^Drainage—Xeio Outlet—Municipal Act, ml. 
•ect. 669. 685—Petition— Toumehip By-law—Adjoining Tovmehipt— 
t/lcutde* M10 Proportion °f 0oU—Report 0) Bagiruer—Description

A township council finding that s government drain in the township did 
not cany off the water, by reason of the natural fiow being in Mother 
direction, accepted a report made by their engineer and passed a by-law 
adopting a scheme for a new drain leading from the middle of the gov
ernment drain into an adjoining townahip, where it was to find an 
outlet :—

Meld, that the proposed drain properly came within the description of a 
new outlet, although not at the end of the government drain, and 
although the former outlet remained to serve to carry off a part of the 
water ; and, so long as the proposed drain was designed merely as an

under section 669, even although it should incidentally benefit the 
locality through which it ran, nothing being included in the plan 
beyond what was reasonably requisite for the purpose intended. 

Although a township council is not powerless with regard to the drainage 
report of its engineer, it is contrary to the spirit and meaning of the 
Aet that two adjoining councils should agree upon a/drainage scheme, 
and upon the proportion of its cost to be borne by uch, and that the 
engineer of one of them should be instructed to make a repo 
carrying out-the scheme and chargiila eaoh municipality with the 
agreed on? for such a course would interfere with the independent 
judgment of the engineer, and pledge each township in advance not to 
abpeal against the share of the cost imposed upon it, to the possible 
détriment of the property owners assessed for the portions of th%i

And where such a course was pursued, a by-law of one of the councils 
adopting the engineers report was quashed. 7/

In describing lands for assessment, “the north-east part,” evenrWith
rœv^f :"ytr d“oription!

Application to quash a by-law of the town^iifi of 
Enniskillen for levying a drainage assessment, uueev the 
following circumstances : \

Upwards of twenty years ago a government drain, known 
as government drain No. 1, had been constructed from the 
9th concession of Brooke, near the north end of that town
ship, southerly through the township along the side road 
between lots 3 and 4 to the concession line between 

81—VOL. xxv. O.R.
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Statement, the 1st and 2nd concessions, where it turned to the east, 
and finally emptied into a creek leading into the river 
Sydenham. From the head of the drain to about the 
middle of the 5th concession, that is to say, for about half 
its length, the natural fall was steadily from the north to 
the south, but to the south of that point the ground rose 
in places, and thkre was much difficulty in making it carry 
off the water which came dowp from the north. The cor
poration of Brooke had spent'$5,000 in endeavouring to 
remedy this defect, and to make the south part of the 
drain do the work for which it was constructed, but with 
little success ; the water backed up in the drain so as to 
overflow the lands in the north part of the 5th concession 
of Brooke, west of the drain, and the adjoining portions of 
the township of Enniskillen, which lies immediately to 
the west of Brooke.
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The township council of Brooke in 1892 instructed Mr.
C. A. Jones, their engineer, to examine and report upon 
the best means of obtaining a proper outlet for the surplus j 
water coming down the government drain from the north.
He reported that the natural fall for the water was not j
along the portion of the government drain lying to the j
south of the fifth concession, but westerly into the town- I 
ship of Enniskillen to the head of a stream called Black 
creek, which had its source in the second lot of Enniskillen 
lying to the west of the town line of Brooke and Ennis
killen. The engineer then completed a scheme for a new 
drain leading from the government drain, a little to the 
north of the centre of the 5 th concession of Brookà^west | 
to the town line, and thence to the head of Black creek.
The total estimated cost of the work was $9,412, of which 
$2,524 was assessed against lands and roads in Enniskillen, 
and $6,888 upon lands and roads in Brooke.

The {township council of Brooke then passed a by-law 
in March, 1893, for carrying this scheme into effect, and 
for raising their proportion of the cost, treating the scheme 
as one coming within the provisions of section 585 of the 
Municipal Act of 1892, and, therefore, as not requiring a 
petition of ratepayers for its foundation.
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The corporation of the township of Enniskillen give 
notice of appeal against the assessment, contending, among 
other things, that the amount charged against them 
too high, and that against the township of Brooke was too 
low.
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Conferences then took place between members of the 
respective councils and their engineers ; the council of 
Enniskillen insisted that if the new drain were made, the 
course of Black creek should be straightened so as to give 
more fall to the water,"and to ensure its being carriedjoff; 
and in order further to prevent any detention of the water! 
they wished the drain carried a few rods to the south of 
the course mentioned in the by-law.

On 21st October, 1893, the following minute was made 
in the minute-book of the township council of Brooke : 
“Letter received from reeve of Enniskillen stating that 
their council were willing to assume $500 of the extra cost 
of constructing the
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outlet drain according to their 
request. Moved by Mr. Sutherland, seconded by Mr. Me- 
Intyre, that the clerk instruct engineer to make out his 
report and assessment for this drain, based on the offer of 
Enniskillen council, and 
€arried.”

new

accepted by this council. 
On 23rd October, 1893, the township clerk 

wrote to Mr. Jones, the township engineer, as follows 
“ Dear Sir.—Brooke council is in receipt of a letter from 

Mr. Ingram, who, on behalf of the council of F.nni«Hil.n 
states they are "willing to assume $600 of the addiH^.i 
cost of deepening and straightening’ the No. 1 outlet drain 
in and into Enniskillen. Brooke council have accepted 
this offer, and have directed me to request you to make 
your report and assessment on this basis • * • jyr 
Ingram mentions or asks that you make the assessment on 
lots in Enniskillen.”

Upon receiving these instructions, the engineer prepared 
a report upon the southerly course, leaving out some three 
•or four lots assessed for benefit in his former report. The 
estimated cost of the whole work under the new condi
tions was $11,660, being an increase of $2,248. This in

crease he divided pro rata between the two townships.
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Statement. Upon the basis of the sums originally charged against 
each township by his original report. The proportion 
chargeable against Enniskillen upop this basis would have 
been *3,126, but he fixed it at IS.lOOjMng an increase of 
*676 over the sum [charged to Enniskillen by the former 
report. Having arrived at the sum chargeable to each 
township in this way, he proceeded to inter thejassessment 
of the lots and roads affected. In Ennis^illejrne increased 
the assessment on the township in respect of roads from 
*650 to *760, and that on 'the lands apart from roads from 
*1,974 to *2,340. The township council of Brooke, upon 
receiving this report, repealed their former by-law and 
passed a new one in accordance with the new report. The 
township council of Elniskillen afterwards passed a by
law for levying their proportion of the moneys required j 
for the work. j

The present motion was by an owner of lands in Ennis
killen assessed by the report of the engineer, to quash the | 
by-law of that township, upon the following, amongst | 
other, grounds :—

1st That the township council of Brooke had no power 
to pass the by-law in question without being called upon 
to do so by a petition signed by the requisite proportion 
of property owners interested, as prescribed by section 
669.

2nd. That the report of the engineer, upon which the 
by-law was passed, was not based upon the independent 
judgment of the engineer, but upon the agreement of the 
township council.

3rd. That a number of parcels intended to be assessed 
were so insufficiently described in the report and by-law,, 
that the sums assessed against them could not be charged 
against any lands.

The motion was argued on the 18th July, 1894, before 
Street, J„ in Court.

Aylemuorth, Q. C., and Shaunetty, for the motion. 
McCarthy, Q. C., and Moncrieff, Q. 0., for the corpora

tion of the township of Enniskillen.
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July 21,1894. Street, J.

408
ainsi 
rtion 
have 
we of 
>rmer 
each 
ment 
cased 
from 
from 
upon 
r and 

The 
a by- 
uired

Judgment. 

Street, J.

m

I think that the township council of Brooke must be 
held upon the evidence before me to have had the right 
under section 585 of the Municipal Act of 1892 to under
take the works provided for by their by-law without the 
petition required by section 669. Their object seems to 
have been to relieve the neighbourhood of the 5th 
•cession of the water brought down to that locality from 
the north by the government drain, and retainedJihere 
because the southern portion of that drain was unable to g 
•carry it further. They had tried at large expense to in
crease the capacity of that portion of the drain, and had 
found that their money had produced no lasting result, 
because the natural fall of the water was in another 
direction. Under these circumstances, the drain recom
mended by their engineer and provided for by their by-law 
properly comes within the description of a new outlet, 
Wen though it be placed in the middle instead of at the • 
$nd of the drain, and although the former outlet remained 
to serve to carry off the water which was left to run in 
the southern portion of the drain. So long as the proposed 
new outlet was designed merely as an outlet for the water 
from the old drain, it might, under sectiotfSSlbbe pr0_ 
vided for without any petition, even although, in carrying 
out the object for which it was intended,'it shodd inci
dentally benefit the locality through which M, should run.
I cannot find upon the evidence here that anythfcg-has 
been included in the plan of this outlet drain /beyond 
what was reasonably thought requisite for thepu 
which it was intended. X '

port of theWWiirarfr X 
was expected to bring a great deal of water from Bbqoke J 
into Black creek, and the Enniskillen council seem to have 
feared that without
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The drain provided for in the first re

before- some additional work upon Black 
creek, the capacity of that stream would be too heavily 
tried, and that the water would not be carried off fast 
enough to avoid damage; they therefore suggested a
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Judgment, slightly different starting point, and the improvement of the 
Street, J. course of Black creek, offering in the event of their pro

posal being accepted not only to abandon the appeal which 
they had begun from the assessment made against them, 
under the scheme, but to consent to pay a further sum. 
of 8500 towards the increased cost of the drain proposed 
by them. '

The Brooke council at once assented to this proposal 
and passed a resolution instructing their engineer to 
prepare a new report upon the basis proposed by Ennis
killen, and he was so instructed by the township clerk. 
In his new report he clearly appears to have acted upon, 
the agreement of the two councils, although he charged 
Enniskillen with 8676, Instead of 8500, of the additional 
expense. He took the original amounts charged against 
the two townships in his first report and apportioned the 
additional cost between them in about the same proportion, 
instead of guiding himself entirely and absolutely by the- 
amount of benefit derived by the different parcels of land 
in each township from the proposed drain.

The engineer acting under these sections is exercising, 
functions of a judicial nature, and is bound to apportion 
the cost of the work amongst the different parcels of land 
receiving benefit from it, strictly according to the benefit 
derived, according to the best of hie skill, judgment, and 
ability; each person and municipality charged with a 
portion of the cost is entitled to the advantage of his un
biassed judgment. The aggregate of the sums charged 
against the various lands benefited in each municipality 
form the sum total charged against that municipality. If 
the municipality is dissatisfied with the sum total of the- 
assessment, it may appeal to the Drainage Referee to have' 
it corrected, and when once finally settled, there remains, 
only the task imposed on the Court of Revision of each 
township of settling disputes between the persons assessed., 
or who should have been assessed, as to the proportions, 
in which tiie sum total charged against the township Is to- 
be borne inter as, for the aggregate cannot be changed.

404 THE ONTARIO REPORTS. XXV.] RE
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Although, therefore, as pointed out iu Corporation o£ Judgment. 
Raleigh v. William*, [1893] A. C. 540, a township cou'njll street J. 

is not powerless with regard to the drainage report of its 
engineer, but may return it to him for alterations, it is 
clearly contrary to the spirit and meaning of the Act that 
two adjoining township councils should agree upon a drain
age scheme and. upon the proportions of its cost to be borne 
by each, and that then the engineer of one of them should 
be instructed to make a report for carrying out the scheme 
and charging each municipality with the sums agreed on.
Such a course is calculated to interfere with the indepen
dent judgmentwhich the engineer should be left free to bring 
to bear upon every detail of the scheme, and pledges each 
township in advance not to appeal against the share of 
the cost imposed on it, to the possible detriment of the 
property owners assessed for the portions of that share.

There is sufficient evidence here to shew that the engii 
was not intended to exercise an unfettered judgment in 
making his assessment upon the lands in Enniskillen, and 
that he, in fact, acted substantially upon the lines laid down 
for him in the township clerk’s letter of instructions. I 
refer particularly to his own evidence, from which I 
think it is evident that he felt himself required to dis
tribute this sum of $600, or thereabouts, which 
being added to the assessment of Enniskillen, amongst the 
lands and roads which were being benefited; he adds 
$210 to the assessment in respect of the roads in that 
township, and is unable to say that the added expenditure 
will have the effect of benefiting them to any appreciable 
extent ; and he adds sums to the assessment of lots with
out being able to say that they will receive a correspond
ingly increased benefit from the straightening of the 
creek.
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mode of assessment; he started out with an arbitrary 
increase of $576 in the total assessment of Enniskillen, 
and then proceeded todistribute the increase as best he could 
amongst the lands affected, instead of in the first place
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Jidgmnk ascertaining the benefit derived by each parcel from the 
Stnëtjj. work and then charging it with a share of the whole cost 

in proportion to the benefit it derived. The Legislature 
did not intend that the sums to be assessed against the 
lande affected by drains constructed under these clauses 
should he governed by arrangements made^between the 
councils of adjoining townships, but endeavoured to secure 
that they should be fixed in each case by a sworn pro
fessional man upon hie own skill and judgment. In the 
present case the two councils have taken a course calcu
lated to trammel and interfere vtith the judgment of the 
engineer, and therefore theri*by-law of the township of 
Enniskillen should not be allowed to stand, and must be
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It is unnecessary that I ould deal with the other 
questions raised by the motion. I may say, however, that 
a number of the parcels intended to be assessed appear to 
be described in such a way as to leave in uncertainty the 
precise parcel meant. The north-east part or south-east 
part or centre part of a lot, even with the addition of the 
acreage, is generally, if not always, an ambiguous descrip
tion, to say the least of it. What the effect of such de
scriptions upon the validity of the by-law might be, is a 
question which may be avoided by so framing them as to 
avoid any ambiguity.
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Re Ontario Forge and Bolt Company (Limited).

■Company—Winding-up—R. S. 0. ch. M, ire. 3—St Fie. ch. St, ne. S 
(D.)— Voluntary Winding-up — Compulsory Liquidation— " Doing 
Business in Canada

pro- 
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E the

There is no clashing between sec. 3 of the Winding-op Act, R.S. C. 
oh. 129, and see. 3 of the Winding-up Amendment Act, 52 Vic. ch. 
32 ; the latter Act provides for the voluntary winding-np of the com
panies falling within its provisions, and not foe their compulsory liqui
dation, which is provided for by the former.

A company incorporated under an Act of the Province of Ontario, and 
carrying on business in Ontario, is '' doing business in Canada ” within 
the meaning of sec, 3 of the original Act.
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Petition by the Bank of British North America for an statement, 

order for the winding-up of the company under R. S. C. 
ch. 129 and amending Acts.

The petition alleged, infer alia, that the company was a 
trading company, incorporated under the laws of the Pro
vince of Ontario, and carrying on business in the township 
of York and city of Toronto, in that Province ; that the 
company was indebted to the petitioners in a sum exceed- 

- ing $95,000, of which over $35,000 was then overdue and 
unpaid ; that the company was insolvent, being unable to 
pay its debts as they became due ; and that, at general 
meetings of the shareholders of the company, resolutions had 
been passed authorizing the winding-up of the company 
pursuant to the provisions of the Ontario Joint Stock 
Companies’ Winding-up Act, and appointing James Wortb£w/ 
ington, the president of the company, liquidator, !

The petition was verified by the affidavit of the managed 
of the petitioners’ Toronto branch or agency.

An affidavit of James Worthington was filed in answer, ! 
in which he admitted that the company was in liquida
tion, and stated that he was attending as liquidator to its \ 
winding-up, and that if he was allowed to proceed therein, 
the assets would pay the liabilities,

52—VOL. XXV. O.B.
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The petition was argued before Street, J., in Court, on 
the llth September, [894.

John Oreer, for the petitioners. Upon the evidence the 
company is insolvent, within the meaning of R. S. C. ch 
129, sec. 3, or at all events it is in liquidation and within 
sub-sec. (6). If the Act of 1889, 52 Vic. ch. 32 (D.), applies, 
the company haVe brought themselves within sec. 4, sub-" 
sec. (b), and the evidence shews they are within sub-se» 
(d.) of that section. Even should the company not be 
within any of these provisions, the evidence adduced on the 
petition of the largest creditor, and with the approval of 
several other creditors, would justify the Court in making 
an order under sub-sec. (e) of sec. 4.

McCarthy, Q. C., ( Wl B. Raymond with him), for the 
company. This company, on the evidence, is not insolvent, 
and should not be ordered to be wound up. The amend
ing Act, 52 Vic. ch. 32, by sec. 3 repeals sec. 3 of the 
original Act. The provisions of sec. 4 of the amending 
Act clearly were intended to be substituted for sec. 3 of 
the original Act, and if this is the case, then the Court has 
no jurisdiction to order the winding-up of this company, as. 
it is incorporated under an Ontario Act, and the Dominion 
Winding-up Act does not apply to it. The company being 
in process of winding-up, and there being a liquidator 
under the Ontario Winding-up Act, R. S. 0. ch. 183, there 
should be no interference by the Court, even if it has juris
diction : Wakefield Rattan Go. v. Hamilton Whip Co., 24 
0. R. 107. The intention in passing the amending Act. 
was clearly that in Ontario, where there is power to wind 
up, as provided by R. 8. 0. ch. 183, there should be no
power to wind up under the Dominion Act.

Oreer, in reply. The amending Act clearly does not repeal 
sec. 8 of the original Act by express words, and such being 
the case, it was not intended that it should be repealed. 
Sec. 3 pf the amending Act does not apply to this company- 
Sec. 10 of the amending Act shews clearly that the origi
nal Act still remains, as applications under both Acts ai»

THE ONTARIO REPORTS. XXV.]
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there referred to. If it was intended to substitute see. 4 Argument, 
of the amending Act for 3 of the original Act, it would ' 
have been done in so many words, as was done by secs. 18 
and 20, where new sections were substituted for those in 
the original Act. The number of companies incorporated 
as the present one, which have been ordered to be wound 
up under the Winding-up Act since the amending Act was 
passed, would shew clearly that sec. 3 is still in force, and 
applies to this company. As to liquidation being ordered 
under this Act, this clearly should be done, as under the 
Ontario Act creditors have no locus standi. The Hamilton 
Whip Company’s Case was one entirely different to this, as 
there an assignment had been made, and creditors could, 
under R. S. O. ch. 124, appoint an assignee, approved of by 
them, in the place of the one to whom the assignment was 
made, if they so desired, and in that case the majority oi 
the creditors supported the assignment and opposed the 
winding-up, while in this case the majority object to the 
winding-up proceedings under the Ontario Act.

September 14, 1894. Street, J. :— Z

I have no doubt after comparing the provisions of the 
Winding-up Act ch. 129, R. S. C., with those of the 
Winding-up Amendment Act, 1889, 52 Vic. ch. 32 (D.), 
that there is no clashing between sec. 3* of the former Act, 
and sec. 3f of the later Act.

* R. 8. 0. oh. 129, loo. 3.—This Aot applies to incorporated banks, say
ings banks, incorporated insnranoe companies, loan companies having 
borrowing powers, building societies baying a capital stock, and incorpo
rated trading companies, doing business in Canada, wheresoever Incorpo
rated ; and—

(а) Which are insolvent; or—
(б) Which are in liquidation or in prooees oi being wound up, and on 

petition by any of their shareholders or creditors, assignees or liquidators, 
ask to be brought under the provisions of this Act ;

2. This Aot does not apply to railway or telegraph companies, or to 
building societies which have not a capital stock.

462 Via oh. 82, sec. 8.—This Aot applies to all corporations Incor
porated by or under the authority of an Aot of the Parliament of Canada 
or by or under the authority of any Aot of the late Province of Canada,
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Creditors of a company have no rights under the amend-Judgment
street, J. ing Act; it gives certain rights to the companies falling 

within it, and to shareholders in those companies, but none 
to creditors. In other words, it provides for the voluntary 
winding-up of the companies falling within its provisions, 
and not to their compulsory liquidation, which is provided 
for by the original Act.

The present application is by creditors, and they are within

*
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their rights in asking for the compulsory winding-up of a 
company incorporated under am Act of the Province of
Ontario, which was carrying on business in Canada, that is 
to say, in the Province of Ontario. It is not denied that
the company is in liquidation and in process of being 
wound up, and the present petitioners are large creditors ^ 
who, by their petition, ask that the winding-up be brought 
under the provisions of the Winding-up Act

B. B.B.

or of the Provinces of Nova Scotia, New Broniwiok, Prince Edward 
Island or British Columbia, and whose incorporation and the affairs 
whereof are subject to the legislative authority of the Parliament of 
Canada :

2. This Act does not ppply to railway or telegraph companies or to 
building societies which have not a capital stock.
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Re Martin and County of JSimcoe.

Vic. eh. 55, tee». 88, 96 (0.)—Boundaries of School Sec
tion»—Actioltof Township Council—Appeal—Time—Count, Council— 
Jurisdiction—By-law—Appointment of Arbitrators -Award—Confir
mation— Waiver—Evidence of.
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In the absence of satisfactory evidence of waiver of the objection by all 
persons interested, a county council has no jurisdiction under sub-sec. 
3 of sec. 82 of the Public Schools Act, 64 Vic. oh. 65 (0.), to appoint 
arbitrators to hear an appeal from the action or refusal to act qf-er town
ship council .and to determine or alter the boundaries of school section», 
unless a notice of appeal has been duly given within the time mentioned 
in sub-sec, 1.

Where a by-law of the county council appointing arbitrators was passed 
pursuant to a notice of appeal, in the form of a petition, filed with the 
county clerk after such time had expired, and there was no waiver :—

Held, that the authority of the arbitrators to enter upon the inquiry being 
affected by the want of jurisdiction of the council to pass tne by-law, 
their award could not be confirmed by sec. 96 of the Public Schools Act ; 
and the by-law was quashed.,

The application to quash was' made by a ratepayer of the school section 
whose boundaries were in question, acting at the request of the trustees 
of the section, and the solicitors acting for him were also retained by 

trustees, whose secretary-treasurer appeared before the committee 
of the county council, before the by-law was passed, and before the 
arbitrators, and did not make objections to the jurisdiction of either 
body

Held, that,

B.
:Iward the

.flairs
nt of

in the absence of proof of the authority of the. secretary- 
treasurer, to represent the trustees, it could not be said that they had 
waived their right to object to the proceedings, nor that the rights of 
the applicant were entirely gone ana merged in those of the trustees.

This was originally an application to quash by-law No. Statement. 
5S3 of the county of Simcoe, which was in the following 
words :—

“ By-law No. 633. For the appointment of arbitrators 
re the petition of ratepayers of school section No. 4 in the 
township of Medonte. Whereas it has been considered 
advisable to appoint arbitrators to consider certain griev
ances said to exist in school section No. 4 in thé township 
of Medonte :— J

“ Be it therefore enacted by the council of jthe corpora
tion of the county of Simcoe, and it is hereby enacted by 
the authority of the same, that His Honour Judge Ardagh, "
Isaac Day, Esq., public school inspector, and Walter 
Lawson, Esq., be and are hereby appointed such arbitrators.

“ Council Hall, Barrie, June 16,1893.”

.
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Statement. ^This was sealed with the corporate seal and signed by 
»WS*>arden and clerk.

This by-law was made in consequence of the receipt of 
a petition from some eighteen ratepayers of school section 
4 of the township of Medonte, setting forth that they had 
applied to the council of that township to divide that 
school section, and that the council had fixed a date for 
considering the application, but had failed to appear ; and 

^ Praying that the county council would divide the section 
or would appoint arbitrators to settle the affair.

filed with the county clerk in June, 
1893. It appeared from the affidavits that the township 
council had given notice that they would take the matter 
into consideration at a meeting to be held on 3rd April, 
1893, and that the applicants had attended at the place of 
meeting on that day, but the council did not attend, and 
nothing was then done. It further appeared, however, 
that the township council had held a meeting at an earlier 
day, and had then decided to refuse the application to 
divide the section. The petition tiled with the county 
clerk in June was the only notice of appeal from the 
neglect or refusal of the township council to consider the 
application made to them. The clerk of the

This petition was

, county
council, however, notified the secretary-treasurer of school 
section No. 4 of the receipt of the petition, and that it 
would be considered upon a day named by him, being the 
day following the giving of the notice, and the secretary- 
treasurer attended upon the day named before the educa
tion committee of the county council, and discussed the 
matter, but, so far as appeared, without the authority of 
the trustees.

The ii 
29th Jun 
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The by-law moved against was passed in pursuance of 
report of the education committee to the county council.

The arbitrators met, and, after notice to the trustees 
of the existing section No. 4 and the .persons desiring 
to divide it, heard evidence without objection, and oi# - 
16th August, 1893, the majority of the three made their 
award adjudging that a new school section to be called

a
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school section No. 15 should be formed, and fixing Its Statement, 
boundaries. The original award was deposited with the 
count)’ clerk during the 
some clerical errors was served

:eipt of 
section 
ay had 
e that 
ate for 
r; and 
lection

same month, and a copy with 
soon afterwards upon the 

secretary-treasurer of school section No. 4. A perfect 
copy of the award was produced by him as an exhibit to his 
affidavit sworn in this matter on 29th March, 1894. The 
ratepayers of the new school section met and appointed 
trustees on 16th April, 1894, without any notice, so far as 
appeared, that an application was to be made to test the 
legality of the proceedings. Notice of this motion 
served on the warden of the county at Barrie on 14th
April, 1894. The applicant was a bailiff of a Division Court,
hut a resolution of the trustees of school section No. 4 
produced instructing the solicitors to take the present pro
ceedings to quash the by-law’, and the applicant appeared to 
be acting on their behalf or with their concurrence in 
making the application.

The grounds taken in the notice of motion were that 
no notice of appeal under sec. 82, ch. 55, 54 Vic. (Ontario 
Statutes of 1891), had been given; that the county 
council had no power to pass the by-law ; that the petition 
upon which the council acted had been materially altered 
after it had been signed by the petitioners ; and that it was 
iftiufficient and indefinite ; and upon grounds disclosed in 
the affidavits filed.
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The motion was argued before Stheet, J., in Court on 

29th June, 1894.
C. E. Hewson, for the motion.
Pepler, Q. C., contra.

After argument the Court suggested that notice should 
be given to the township council and to the school trustees 
of the alleged new section, and that they shopld be made 
parties to the motion ; and this having been-dohe, the sapie 
counsel appeared in Court on 12th September, 1894, when 
the matter was further argued. Neither the township 
council nor the school trustees appeared, although duly 
notified.
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Judgment. September 14, 1894. Street, 3. :— 
Street, J.
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If the award made under this by-law be confirmed by the 
provisions of section 96 of the Public Schools Act of 1891,* 
it is plain, I think, that I should refuse to quash the by-law 
upon which it rests. The evidence shews, in my opinion, 
that a true copy of the award was in the possession of the 
secretary-treasurer of the school trustees of section 4 when 
he swore to an affidavit used upon this application, the date 
of the jurat being 29th March, 1894,and as it does not appear 
that notice to set aside the award has ever been filed in the 
office of the township clerk, the award seems to be established 
as against “any defect in substance or form or in the 
manner or time of f * making the same.” No copy 
of the by-law has been shewn to have been served upon 
the secretary of the school trustees at any time, and section 
96 cannot, therefore, apply directly in favour of the by-law. 
The objections here taken go, however, to the root of the 
matter ; the authority of arbitrators to enter upon the 
inquiry at all is questioned, and a defect of that nature 
does not appear to come within the intention of section 96. 
The question to be determined is, therefore, not incumbered 
by any consideration arising under that section, but is 
simply this : Whether the county council, not having 
received any notice of appeal within the twenty days 
prescribed by section 82,+ had power to act after the

* 96. (1) Any by-law of a municipality for forming, altering or dissolv
ing a school section or sections, and any award made by arbitrators 
appointed to consider an appeal from a township council with respeof to- 
any matter authorized by this Act shall be valid and binding, notwith
standing any defect in substance or form, or in the manner or time of 
passing or making the same, unless notice to quash such by-law or to set 
aside such award is filed in the office of the township clerk within one 
month of the publication of such by-law or award.

(2) Such by-law or award shall be deemed to be published when a copy 
thereof is served upon the secretary or secretary-treasurer of each board 
of trustees affected thereby.

(3) Any by-law or award confirmed, as in this section provided, shall 
be valid and binding for a period of five years.

1 82. (I) A majority of the trustees, or any five ratepayers of any one 
or more of the school sections concerned, may within, twenty days, by 
notice filed in the office of the county clerk, appeal to tne county council
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expiration of that time upon the petition filed with them Judgment, 
some four or five weeks after the twenty days had elapsed.

I am of opinion that, in the absence of satisfactory evi
dence of waiver of the objection by all persons interested, 
the county council have no jurisdiction to act under sub
section 3 of section 82, unless a notice of appeal has been 
duly given within the time mentioned in the first sub
section. The intention of the Legislature appears to be 
that the persons interested in supporting or opposing an 
alteration in the school section shall be in a position to 
know, when twenty days have elapsed from the action, or 
refusal to act, of the township council, whether their 
decision is confirmed or disputed. If not disputed within 
the period prescribed by the Act, their decision is absolutely 
confirmed ; the rights of the persons claiming under it 
become fixed and vested ; and no person or corporation has 
the right to disturb those rights or to enlarge the time for 
appealing. The Act carefully defines in sub-section 2 the 
period from whicli the time is to run, and by so doing 
emphasizes the importance intended to be attached to th° 
time limit fixed by sub-section 1.

In the present case the township council fixed the 3rd 
April, 1893, as the day of their meeting to consider the appli
cation to divide the school section ; they did not meet at all 

that day, but they had met on the 29th March, and de
cided to refuse the application ; they met again on the 22nd 
April, and took no action in the matter. The twenty days 
must be treated as running at latest from the 22nd April, 
ahd the petition, which is relied on as a notice of appeal,

of the county in which ench eection or lections are litusted, against any 
by-law of the townehip council for the formation, division, nnion or altera- 
tion of their school section or school sections i or against the neglect or 
refusal of the township connoil, on application being made to it by the 
trustees or any five ratepayers concerned, to alter the boundaries of a 
school section or school sections within the townehip.

(2) The time herein mentioned for appeal shall ran from the date of 
the by-law complained of, or from the date of the meeting at which the 
connoil refnsed to pass inch by-law, or from the first meeting after which 
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Judgment. was not handed in to the county clerk until after the 1st 
Street, J. June, long after the twenty days had expired.

The present application is made by a ratepayer in the 
school section, who is apparently acting at the request of 
the trustees of the section, and the solicitors acting in the 
matter are also retained by the trustees, a resolution of 
theirs for the purpose being in evidence. Their secretary- 
treasurer appeared before the committee of the county 
council before the by-law was passed, and again before the 
arbitrators upon the proceedings before them, and did not 
make objections to the jurisdiction of either body to deal 
with the matter. In the absence of any proof of authority 

his part to represent the school trustees, I could hardly 
say that they have waived their right to object to the 
proceedings because he did not do so, nor I think could I 
properly hold that the rights of the present applicant 
entirely gone and merged in those of the school trustees, 
because he is acting with their consent, and because his 
solicitor is also retained by them.

Upon these facts I must deal with the case as one of a 
by-law which the county council had no right to pass under 
the circumstances, and which has not been confirmed in any 
way, and there must be an order quashing it with costs.

notice was received from the clerk of the application of the trueteee or 
ratepayers aeking for eooh by-law to he passed, as the case may be.

(3) The county council may, if it thinks St, appoint as arbitrators not 
more than Sve, or less than three competent persons, two of whom shall 
be the County Judge, or some person named by him, and the county 
inspector, and a majority of whom shall form a quorum to hear such 
appeal hnd to revise, determine or alter the boundaries of the school 
section or school sections, so far as to settle the matters complained of ; 
but the alterations or determination of the said matters shall not take 
effect before the 25 th day ofDecemberinthe year in which the arbitrators 
so decide, and shall thence continue in full force for the period of iive 
years at least, and until lawfully changed by the township connciL

(4) No person shall be competent to act as arbitrator, who is a member 
of ttu> township council, or who was a member at the time at which the 
council passed, or refused or neglected to pees the by-law or resolution ;

(5) Due notice of the alterations or the determination of the said matters 
made by the arbitrators shall be given by the inspector to the olerk of the 
township, and to the trustees of the school sections ooncemed.
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the 1st It is unnecessary that I should consider whether the Judgment, 
award made by the arbitrators has any foundation in the 
terms of the by-law conferring their only authority upon 
them, nor whether that award could be attacked
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[COMMON PLEAS DIVISION.] 

Middleton v. Flanagan.

Contract—Harm—" Plant "—Meaning of.

WM1ÊMWMto the contractor, but in other clauses the words “ teams and horses » 
were respectively used as well as the word “ plant ”

Mdd, under the contract, that horses were not included in the word 
meaning “** Mpert eTi<lenoe ™ not admissible to explain its

This was an action tried before Falconbridqe, J., with
out a jury, at the Port Arthur Assizes on the 16th June 
1893.

The action was in replevin for eight teams of horses and 
harness and their attachments.

The learned trial Judge decided that the horses 
included in the term “ plant ” mentioned in the contract 
referred to in the judgment, and that the plaintiffs 
entitled to judgment.

The defendant moved on notice to set aside the judg
ment entered for the plaintiffs, and to have the judgment 
entered in his favour.
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In Easter Sittings, May 21, 1804, before a Divisional 
Court composed of Rose and MacMahon, JJ., Aylesworth, 
Q. C., supported the motion. Under the terms of the agree
ment horses are not included in the word “ plant.” Under 
clause 6 plant is limited to the material which might be 
built into and form part of the work itself, and therefor» 
clearly could not refer to horses : while in clauses 9 and 
10 a clear distinction is pointed out. In clause 9 the word 
“teams” is used as well as “plant,” and in clause 10 the word 
“horses." The'case of Yarmouth v. France, 19 Q. B. D. 
647, which the learned trial Judge seemed to think 
governed this case is quite distinguishable. That case was 
decided under the Workmen’s Compensation for Injuries 
Act, where the word “ plant ” has a more extensive meaning 
than under the contract here. The next point is that the 
horses never belonged to Earls, but were the property of 
Flanagan. This is expressly provided for by clause 2 of 
the agreement.

Oder, Q. C., contra. The horses are clearly “ plant " 
within the meaning of the agreement. The case of Yar
mouth v. France, 19* Q. B. D. 647, is conclusive on the 
point. There it was held that horses came within the 
term “ plant.” It was pointed out that “ plant “ in its 
ordinary sense includes whatever apparatus is used in the 
business, and that there were many businesses where horsea 
and carts formed the most material part of the plant. 
That was the- case here. The case is not decided on any 
particular use of the word in the statute, but on the general 
meaning of the word. See also Blake v, Shaw, 8 W. R. 
410 ; Aehfield v. Edgell, 21 O. R. 196,198 ; Joeeph Hall 
Manufacturing Co. v. Hazlett, 8 0. R. 466 ; 11 A. R. 749. 
There is nothing in the contract to exclude the general 
meaning of the word. Under clause 6 they are clearly 
included, while clauses 9 and 10 do not intend to limit 
the nieaning of the word. The words “ teams and horses” 
are used for greater particularity. In old contracts before 
the introduction of machine excavators, horses, carts, and 
scrapers, would include the whole plant. Then as to the

418 THE ONTARIO REPORTS. XXV.]
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horses belonging to Flanagan alone. They formed part of Argument 
the partnership property : Aahfield v. Edgell, 21 O. R.

410MIDDLETON V. FLANAGAN.

195.

June 23rd, 1894. MacMahon, J.
On the 10th of April, 1891, William Earls, trading under 

the name of William Earls & Co., entered into an agree
ment (in which he is therein called “ the contractor”) with 
Middleton and Conmee (therein called “ the company ”) to 
perform certain work, consisting of rock and other excava
tion, on the line of “ The Port Arthur, Duluth & Western 
Railway,” at certain schedule prices, which work was to be 
completed by the 1st of August, 1891.

Earls commenced the work, and had been for a few 
weeks prosecuting the same under his contract, when on 
the 10th of May, 1891, a partnership was entered into 
between himself and the defendant Flanagan, for the pur
pose of completing the work “as specified in the contract 
signed by William Earls & Co. on the 10th of April, 1891.”

The terms of the partnership necessary to be considered 
are :—" (2) That in consideration of the said James Flana
gan placing eight teams of horses, with harness, etc., on 
the work (which shall be the property of James Flanagan), 
he, and the said Earls are to share alike in the profits, and 
to have equal privileges in every respect, and both can at 
any time sign the partnership name, viz., W. Earls & Co., 
whenever the circumstances of the business require it,” etc.

Flanagan sent the eight teams of horses, with the neces
sary harness, to the railway works shortly after the part
nership agreement was executed. On his second visit to 
the works, during the latter part of the month of June, 
1891, the labourers on the work nôt having been paid their 
wages, had stopped working, and Flanagan directed that 
his horses be taken to a place called Murillo, a distance of 
between forty and forty-five miles from the railway. The 
plaintiffs there replevied the horses, harness, etc., claiming 
their right so to do as forming a part of the " plant ” under 
the contract between Earls and therplaintiffs.
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Judgment, Clause 6 of the contract provides : " During the entire 
MeoMahon, continuance of the work included under this contract, all 

material which the engineer shall determine to be unsuit
able for use in the execution of the work, shall be removed 
by the contracter at his own expense to such a distance as 
the engineer may direct," etc.

The 6th clause reads : “ All machinery and other plant, 
materials, and things whatsoever, provided by the contrac
tor for the work hereby contracted for, and not rejected 
under the provisions of the last preceding clause, from 
the time of their being so provided, become, and until the 
final completion of the said works, shall be the property 
of the company for the purpose of the said works, and the 
same shall on no account be taken away, or used, or dis
posed of, except for the purposes of the said works, without 
the consent in writing of the engineer ; * * provided 
always that upon the completion of the works and upon 
payment by the contractor of all such moneys, if any, 
as shall be due from him to the company, such of the said 
machinery and other plant, material, and things as shall 
not have been used and converted in the works, and shall 
remain undisposed of, shall upon demand be delivered up 
to the contractor.”

These two clauses must be read together, and that was 
evidently the intention of the draftsman. The “ plant " 
referred to in the 6th clause had reference to such plant 
as might possibly be converted in the work. This is ap
parent from the whole scope and tenor of the clause itself, 
although in the execution of the contract for this particu
lar work there would have been little of the “ plant ” re
quired for the work of excavation which could possibly be- 

\ schsonverted. ( (
' The first part of the 6th clause, where it mentions 

" other plant, materials, and things whatsoever,” refers to 
what might be rejected by the engineer as unfit to be in
corporated in the work, and being an addition to the word 
" materials ’’ in the 6th clause.

Then the latter part of the 6th clause was evidently
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framed from a contract providing for the execution of Judgment 
work of à wholly different character to that which Earls MeeMuhon. 
was contracting to do, as it provides that “ all machinery, 
and other plant, material and things as shall not have been 
used and converted in the works and shall remain undis
posed of, shall upon demand be delivered up to the con
tractor.” Thus unquestionably referring to a class of 
"plant” which might be built into and form part of the 
works.- And that at least part of what is designated 
“ plant*” in a contract is sometimes built into or connected 
in the works, is shewn by a reference to Hudson on Build
ing Contracts, p. 630, where it is said, “ In large works the 
following definition of plant may be inserted :—The word
* plant’ shall be held to mean every temporary and acces
sory means necessary or required by the engineer to com
plete the works, * * and all temporary materials built 
into the works, which cannot (in the opinion of the engi
neer) be removed without any injury to the works * * 
including * * all tramways fixed and moveable,
machinery, engines, vehicles, carts, stages, scaffolding,
* * pumps, dams, coffer-dams, * * timbers, planks,
* * and all special or other appliances of every sort, 
kind and description whatsoever.”

In Ogilvie’s Scientific Dictionary, “ plant” is defined as 
“ the fixtures, tools, apparatus, etc., necessary to carry on 
any trade or mechanical business. The locomotive carriages, 
vans, trucks, etc., constitute the plant of a railway.”
And the Imperial Act 38 & 39 Vic. ch. 31, defines what 
the “ plant” of a railway company is, which cannot be 
taken in execution, viz., the engines, carriages, etc., con
stituting the rolling stock and plant of a railway company :
Hodge on Railways, vol. 1, p. 131.

The 9th clause of the contract between Earls and the 
company also shews that horses were not included or 
intended to be included in the word “ plant” under the 
contract. For that clause provides if the company is of 
opinion that the contractor is not prosecuting the work 
with due diligence, “ the company may employ additional

[vol. 421MIDDLETON V. FLANAGAN.
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workmen, teams, plant, and other things necessary and 
MaoMahoa, may go on and take charge of and perform the said work,"
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A "team” is two or more horses, oxen, or other beasts, 
harnessed together to the same vehicle for drawing : Im
perial Dictionary. This clause shews that “ teams" of 
horses or oxen or mules were regarded in the contract as 
distinctive from " plant”

The whole contrat as framed shews to my mind that 
the plaintiffs themselvei did not intend to include horses 
as part of the “ plant.” The expert evidence of contrac
tors shewing that horses would be included in the term 

plant, was therefore under the terms of the contract 
not properly receivable.

The learned
10

,, tnal JudSc, however, without considering
the expert testimony, found, that under the 
" horsea" formed part of the contractors’" plant.
ion8 O'Olr4 by Lord Esher in Yarmouth v. France, • 

Q. B. D. 647, atp. 655, there are many businesses where 
horses and carts form the most material part of the plant 
as the employer must use them for carrying on his busi- 
nesa And m the same case, Bindley, L. J„ at p. 658, says, 
that plant in its ordinary sense, “includes whatever 
apparatus is used by a business man in carrying on his 
business, * all goods and chattels fixed or moveable 
ive or dead, which he keeps for permanent employment

Ee re/ers t0 Blake V. Shaw, Johns. 732,
» W. K. 410. See also In re Nulle y and Finn,W. N. 1894 
p. 64, as to what constitutes “ fixed plant."

Horses would likely be a necessary part of the con
tractors plant in connection with earth excavation for 
hauling short distances, or to use with scrapers, unless the 
cutting was deep, when a steam excavator would be used 
and an engine would be employed to haul the trucks if 
the dump or fill was at a distance from the cut. But 
horses would, during the night and on wet days, be off 
the works in the owner’s stable and under his control 
and it may be for that reason they were by the

contract,

i
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terms of the contraet, as already pointed out, excluded Judgment, 
from the operation of the sixth clause of the contract» 
which includes “ machinery, plant, and other things.”

Even could it be held as between Earls and the plain
tiffs that horses formed part of the “ plant" within the 
meaning of the contract, I still think the defendant is 
entitled to succeed.

The contract being between Earls and the plaintiffs, 
there is no privity between the plaintiffs and the defen
dant. Earls was to have no interest whatsoever in the 
horses furnished by Flanagan—the second clause. of the 
agreement between Earls and Flanagan putting that be
yond the realm of controversy. What the company had 
authority to prevent being removed from the work was 
“the machinery and other plant, etc., provided by th 
tractor.”

These horses were

MaqMahon,
J.

$asts,
Im-

r of 
cfc as

that
►rses
rac
orni
ract

■ing
e con-act,

not provided by the contractor, and 
the company could have no more right to detain them 
than if Earls had agreed with the owner of a dozen teams 
to work on the contract, and these teams were on the 
w^rks when the company took possession. And if the 
contractor purchased a piece of machinery under the usual 
lien contract, providing that the property should not pass 
to the purchaser until paid for, and brought the same on 
the works, the company could not have retained it against 
the owner, the lienholder.

The company would have no higher rights than Earls 
as to such machinery. And this defendant does not occupy 
a' less favourable position than a lien hoi 
put\

ThX

nee, -
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mt,

lsi-
y«,
ver
his
lie,
int
12,
14,

in the case

motion must be absolute, setting asigfe the judgment 
for the plaintiffs, and to enter judgment for the defendant 
for the return of the horses and harness with costs.

Rose, J.

There seems to be no doubt that horses may sometimes 
be included under the term “ plant ” : Yarmouth v. France, 
19 Q. B. D. 647. The question remains, does this contract 
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Judgment, by any fair interpretation include horses under the terms 
R«e,J. “All machinery, and other plant, materials, and things 

whatsoever," as found in clause 6 ?

THE ONTARIO REPORTS. XXV.]
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The tirst and natural reading of the clause would not, 
I think, suggest to the mind that horses used on the works 
were intended to be included.

The reference to clause 5, while not certainly excluding 
horses, would ordinarily lead the mind to conclude that 
the “ material" was at all events something that might 
be used in, on, and enter into the construction of the 
works subject to acceptance or rejection—and this view 
is somewhat strengthened by the words “ used and 
verted in the works and shall remain undisposed of." 
It is not used or converted, but used and converted. 
" Undisposed of," wciuld imply a right to sell or otherwise 
dispose of the material. If it can reasonably be contended 
that the company had under the contract, the right to sell 
the horses, then this does not present a difficulty, but if not, 
how otherwise could horses be disposed of ? It may be 
said that a consideration of the word “ machinery," might 
lead to similar difficulties and perhaps that would be so.

But apart from the difficulty arising from construing 
clause 6 to refer to and include horses within its pro
visions, I find a consideration of clauses 9 and 10 lead
ing to a reasonably clear conclusion that horses are not 
included within the word " plant,” for in clause 9 we 
have " teams, plant,” etc., and in clause 10, “ horses and 
plant." Reading clauses 6, 6, 9 and 10 together, I 
the whole, of the opinion that on a proper construction dl' 
the whole contract,, horses are not included within the 
provisions of clause 0.

It is, therefore, unnecessary to consider how it would 
have been, had the clause applied to horses, But in view 
of such cases as Walker v. Hyman.. 1 A. R. 345, and simi
lar authorities, I do not at present see how the plaintiffs 
could take Flanagan’s horses to secure the performance of 
Earls’ contract.

I do not see
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the plaintiffs’ counsel, that the signature by Earls of Judgment. 
" William Earls & Co.,’’ was by the authority of Flanagan Roee, J. 
and included Flanagan as a member of such firm of Earls 
& Co. I, however, have not given this branch of the 
argument such consideration as enables me to pronounce 

positively any opinion on the point.
ust succeed, and the judgment be entered 

for the defendant with costs.
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Christie v. The Corporation of the City of Toronto.

Assessment and Taxes—Assessment Act—IS Vie. eh. 48, sec. 184 (0.)— 
Goods Subject to Distress—Occupancy.

Section 124 of the Consolidated Assessment Act, 65 Vic. ch. 48 (O.), does 
not authorize a distress for non-payment of tares of the goods of strangers > 
on the premises, unless such goods are in the possession of the pcrnlYn ' 
wno ought to pay the taxes or of a legal occupant of the property.

This was an action .tried before MacMahon, J., without 
a jury, at Torfnto, on the dtff and 10th of February, 1894.

The action was'CMuinem*àagainst the city by the plain
tiff for a declaration that hi^mnds were freed from certain 
taxes.

At the instance of the city 
made a third party defendant.

, The facts of the case appear in the judgment.

Statement-

Charles Farquhar wasone

Hall, for the plaintiff.
Chisholm, for the corporation of the city of Toronto.
W. H. Smyth, for Farquhar.

July]5th, 1894. MacMahon, J.

The property in question was assessed for the year 1892,

; would 
in view 
d simi- 
aintiffs 
ance of

z - . ito Ernest Walker, who is assessed therefor as *' dwner,” and 
in the collector’s warrant issued on the 19th of November,ded by-
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Judgment 1892, the bailiff, is directed to distrain the goods and chat- 
MacMehon, tels of Ernest Walker, to satisfy the taxes for 1892, amount- 

ing to $92.21.
The assessment for 1892 would be made during the 

autumn of 1891, and confirmed by by-law early in 1892.
In December, 1891, Christopher Dempsey appears to 

have been the owner of the land, as on the 2nd of that 
month he entered into an agreement to sell to John and 

♦ James Sturdy, who covenanted to pay off a mortgage 
then existing on the property, and to erect and com
plete certain buildings thereon by the 1st of September 
.1892. r

Dempsey covenanted to pay the taxes and interest on 
-, the mortgage up to ,the 1st of December, 1891. The 

taxes and the interest on the mortgage after that date, 
the Sturdys covenanted with Dempsey to pay.

On the 21st of April, 1892, Dempsey conveyed to the 
plaintiff Christie, subject to the agreement for sale to the 
Sturdys ; and on the 13th of September, 1892, the Sturdys 
quit-claimed their interest to Christie. The quit-claim, 
although bearing date the 10th of September, was in fact 
not executed until th^l2th of October.

At the time of the-Conveyance by Dempsey to Chris
tie in April, 1892, the Sturdys were in possession of the 
land, and had thereon a large quantity of lumber pur
chased from Farquhar and W. F. Donaldson, and placed 
there by the Sturdys, to be used in erecting the buildings 
on the land under their agreement with Dempsey.

To secure the payment of the purchase money for this 
lumber, Donaldson had taken from the Sturdys a chattel 
mortgage thereon, dated the 7th of March, 1892, which 

duly, filed on the following day. The Sturdys wtere, 
through their tenants, in possession, and collected the rents 
from the tenants of the dwelling-houses until the 
when they gave the tenants notice to quit, 
tenants had vacated the premises, the Sturdys commenced 
pulling down the dwellings.

The chattel mortgage given to Donaldson, matured in
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July, and the Sturdys having informed Farquhar in Sep- Judgment, 

tember that they did not intend building, and that Far- MsoMahon 
quhar was to take the lumber away, which he and Donald- J- 
son did as fast as they could secure purchasers. But 
hearing in November that
leaving Canada, Farquhar obtained from them a written 
authority to Donaldson to take possession of the lumber 
under his chattel mortgage and remove the same. And 
when the lumber was seized under the tax warrant on the 
21st of November, 1892, Farquhar and Donaldson 
removing the lumber under such authority, and as being 
covered by the chattel mortgage.

On the 22nd of November, Farquhar gave to the tax 
collector an order on the city treasurer authorizing the 
latter to retain in his hands any moneys payable by the 
city to him (Farquhar) to satisfy the taxes distrained for.
Upon receiving this order, the collector withdrew his 
bailiff from possession. On the 26th of May, 1893, Far
quhar wrote the city treasurer directing him not to apply 
any moneys in his hands to the payment of these taxes.
And on the 3rd of June, 1893, Farquhar gave to tlje city 
and John Kidd, the tax collector, a bond indemnifying 
them against alt claims, demands, and actions by any per
son claiming to be the owner of the said premises, etc.

The deputy-treasurer said that the order given by 
Farquhar to the collector (Kidd) was not accepted by the 
city, but in the margin of the collector’s return, opposite 
the name of Ernest Walker, the following reason is given 
for nonpayment of the taxes : " Mr. Kimber holds an 
order from Ewart Farquhar to take the amount out of 
any account the city owes him. There are some bailiff’s 
costs to be paid and are included in the order.”

The roll is indorsed as having been returned on the l*th 
of April, 1893, and I assume the return was made as 
indorsed, as on the 16th of March the collector 
notified by the treasurer that the roll must be returned by 
the 15th of April. The return, however, was not sworn 
to until the 18th of October, 1893. In December, 1892,
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Judgment, the plaintiff Christie, sold the land to one McLaughlin, 
MacMahon, who, to indemnify himself in the event of his having to 

^ Pay the taxes, retained with Christie’s consent, the 
of $100 out of the purchase money to pay the

Christie took the place of his vendor Dempsey, in April, 
1892, and when on the 12th of October, he obtained the 
quit-claim from the Sturdys, he became the owner of the 
land fronti that date, although from the fences being re
moved and the dwellings partly torn down, there 
one in actual “ occupation.”

By section 124 of the Consolidated Assessment Act, 55 
Vic. ch. 48 (0.), the collector, after having complied with cer
tain preliminaries therein provided, may, if the taxes 
not paid, “levy the!same with costs, by distress of the 
goods and chattels of the person who ought to pay the 
same, or'" of any goods and chattels in his possession, 
wherever the same may be found within the county in 
which the local municipality lies, or of any goods or chat
tels found on the premises, the property of, or in the po 
session of, any other occupant of the premises.”

The person who " ought to pay,” is Ernest Walker, and 
his goods might have been followed to any place within 
the county of York. The lumber was not the property 
of the Sturdys, for they had redelivered it to Farquhar and 
Donaldson who had removed a considerable portion prior 
to the 21st of November, when the distress was made. 
The Sturdys were not “ occupants” of the premises when 
the distress was made. They had conveyed all their 
interest in the land to Christie, who had become the 
owner ; the gate and fences had been removed ; and the 
dwellings were partially destroyed. In fact there 
no “ occupant” of the premises at that time. Mr. Christie 
said he considered the Sturdys were in occupation by 
reason of the lumber being piled on the land. But, as 
already pointed out, the lumber had ceased to be theirs, 
and Farquhar and Donaldson had taken possession of and

lumber from September 
(about the time that the quit-claim to Christie is dated).
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so that the lumber was Farquhar and Donaldson’s and Judgment, 
in their possession when seized, although they were Maeltohon, 
not1 occupants” of the land. See Great Western H. W. Go. v. J- 
Rogers, 29 U. G. R. 245, at p. 254, which is nearly this case, 
the difference being that in the Great Western R. W. case, 
the cars seized were not on that portion of the Erie and 
Niagara Railway Company’s premises, for which the taxes 
were payable.

Frazer v. Page, 18 ü. C. R. 327, was decided in 1859, and 
the Consolidation of the Statutes of Upper Canada, took 
place the same year when the 16 Vic. ch. 182, sec. 42, was 
amended in the consolidation by leaving out that part of 
the 42nd section which provided that no claim, lien, or 
privilege on the goods distrained, should avail to prevent 
the sale or payment of the taxes. See C. S. U. C. ch. 55 
sec. 96.

In the absence of any goods of Walker’s, it was only 
goods found on the premises, “ the property of or in the 
possession of any other occupant,” which could be levied 
upon and so made available for the payment of the taxes ; 
and as this lumber was the goods and chattels of Farquhar 
and Donaldson, and as they were not the “ occupants” of 
the premises, it was not property which could lawfully 
have been levied upon to satisfy the taxes due on the 
land. And I conceive it was the deliberate intention of 
•the framers of the Act to confine the right to levy on 
goods which the occupant was possessed of.

An illustration of what was intended by the statute in 
confining the right to levy upon goods the property of or 
in possession of an occupant is, where a builder, without 
the consent of the owner, puts building materials for a 
temporary purpose on vacant land : although he thus be
comes a trespasser, his materials could not be distrained 
for taxes which had theretofore accrued upon the land as 
he was not an “ occupant." So if a person turns his horses 
in on a vacant lot for the purpose of grazing there, the col
lector of taxes could not lawfully levy on the horses for 
taxes on the land, the owner of the horses not being an
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Judgment. “ occupant.” See as to general and special occupants : Co. 
MacM&hon, Bitt. ch. 6, sec. 56 (41 b). And see Stroud’s Judicial 

J- Dictionary under “'Occupier" and “ Occupation.”
The lumber was not, I consider, distrainable for these 

taxes ; but had Farqtihar, with full knowledge of the facts, 
paid the amount of the taxes, the sum so paid could not 
have been recovered back by him from the corporation 
unless it could be considered as under a wrongful seizure, 
and was paid to prevent the goods from being sold as in 
Valpy v. Manley, 1 C. B. 594. Then has he by giving 
to the collector the order already referred to on the city 
treasurer, paid the taxes to the corporation so as to entitle 
this plaintiff to say that the land should be freed there
from î I think not.j Supposing, instead of giving the 
order, Farquhar had given a cheque on his bankers, and be
fore its presentation, he had stopped payment of the cheque, 
and set up that the levy was illegal ; that he gave the 
cheque to prevent his property from being sold, and in an 
action brought by the collector on the cheque, Farquhar had 
succeeded, the city would not have been paid the taxes, 
and the plaintiff would not have been in any better posi
tion than when he commenced this suit. The order 
not accepted ; the city has not been paid the taxes, 
and Farquhar has done nothing which estopped hi 
against the city from setting up that his goods levied upon 
were not liable for the payment of those taxes due on 
Walker’s land now owned by the plaintiff.

, As against the corporation, this plaintiff cannot claim to 
j have his land freed from the taxes of a former owner, un

less he can shew that the taxes have been paid, or that the 
goods seized were liable therefor.

This case is not like Goldie v. Johns, 16 A. R. 129, where 
the person in occupation had possession of, and in fact had 
title to the goods distrained, subject to the plaintiff’s lien 
thereon.

There will, therefore, be judgment for the defendants 
the corporation, dismissing the plaintiff’s action with 
costs.
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And as to the issue between the corporation and Farquhar, Judgment. 
I direct that judgment be entered in favour of the said tyfaoMahon,
third party Farquhar, and that the city do pay to him the 
costs of and incident to making him a third party defen
dant, and of the said issue which the corporation are to 
add to their costs as against the plaintiff, and recover the 
same as part of their costs.
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[COMMON PLEAS DIVISION.]

Regina v. Frawlet.

Criminal Lam—Contpiracy—Failure to Complété Fraud—Indictment of 
One of Two Conspirators.

nspiracy to defraud is indictable, even though the conspirators are 
isuccessful in carrying out the fraud.

One of two conspirators can be tried on an indictment against him alone 
charging him with conspiring with another to defraud, the other con
spirator being known in the country.

This was a case reserved by Michael Houston, Esq., police 
magistrate for the town of Chatham, for the consideration 
of the Justices of this Division :—

The defendant, Thomas Frawley, of the town of Chat
ham, in the county of Kent, was, on the 31st day of 
January, in the year of our Lord 1894, charged before 
the undersigned, Michael Houston, police magistrate in 
and for the town of Chatham, in the county of Kent, for 
that he did on or about the 24th day of December, 1892, 
at the town of Chatham, in the said county, unlawfully 
conspire with one William Irwin by deceit and falsehood 
to defraud one James Percy Moore, receiver of the estate of 
the said Frawley, of the sum of $200 then due to him to 
defeat the action then brought by the said Moore against 
the said Irwin, by pretending and alleging that the said 
Irwin had paid the said money to the said Frawley and 

55—vol. xxv. o.R.

Statement.

laim to 
er, un- 
tiat the

me

where 
.ct had 
"s lien

adants
with



Es*

432 THE ONTARIO REPORTS. [VOL.

by the said Frawley giving the said Irwin a receipt there
for, dated the 6th day of December, 1892.

Upon the hearing of the said complaint, to wit, upon the 
7th day of February, 1894, the defendant by his counsel 
consented to the said charge being summarily tried before 

the undersigned, and thereupon pleaded “ not guilty ” 
to the said charge, and after hearing the evidence and the 
argument of counsel I found the prisoner guilty.

The questions for the opinion of the Court are : (1) Is 
the intent to defraud in this case, although unsuccessful in 
carrying out the fraud intended, an indictable offence ? (2) 
Can Frawley be tried alone, the other conspirator being 
known in the county ? "

i
In Easter Sittings, June 8th, 1894, before Rose and 

MacMahon, JJ., MeBrady appeared for the defendant. 
The offence here was never perfected. There was merely 
an intent to defraud, which was never carried out. Then 
as to the second point, one person cannot be indicted and 
tried, alone for conspiracy. A conspiracy must be by 
two persons at least, and two or more must be indicted. 
One cannot be convicted of conspiracy unless he has 
been indicted with persons to the jury unknown or since 
dead : Archbold’s Criminal Pleading and Evidence, 21st 
ed., 1104-1106; Taschereau’s Criminal Code, p. 429; Rex 

, v. Turner, 13 East 228; Broom’s Common Law, 8th ed., 
983, note (c) ; Regina v. Steinburg, 8 Legal News 122 ; 
Mukahy v. The Queen, L. R. 3 H. L. 306; Wright’s’ 
Criminal Conspiracies and American Cases, Black, ed., 
pp. 55,129 ; Russell on Crimes, 5th ed., vol. 8, p. 126.

J. R Cartwright, Q. C., for the Crown. The offence here 
clearly an indictable offence. The gist of the offence is 

the conspiring together, and not the actual commission of 
the fraud which was the subject of the conspiracy: Russell 
on Crimes, 5th ed., vol. 3, p. 127 ; Regina v. Mulcahy, L. R. 3 
H. L. 306, at p. 317. The Criminal Code, sec. 64, is clear 
on the point. It is there laid down that everyone who 
having an intent to commit an offence does or omits an act
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for the purpose of accomplishing his object is guilty of an Argument, 
attempt to commit the offence intended whether under the , 
circumstances it was possible to commit such offence or 
not. The result of the authorities is that one may be 
indicted and committed for conspiracy so long as the 
indictment charges that he conspired with another or 
-others. The section 394 of the Code is : “ Every one who 
conspires, etc., not where two or more conspire ” : Regina 
v. Manning, 12 Q. B. D. 241 ; Rex v. Cooke, 5 B. & C. 538 ;
Regina v. Aheame, 6 Cox C. C. 6 ; Russell on Crimes, vol.
3, p. 128, note ; People v, Olcott, 2 Johns. Cas. N. Y. 300 
2 Bishop’s Criminal Law, 8th ed., vol. 2, sec. 188.

McBrady, in reply. The only exception to one person 
being indicted is where the other person to the conspiracy 
is unknown or dead. Here it is admitted that he 
known and was alive. Then as to the other point section 
04 does not apply, as the alleged offence was before the 
passing of the Code.

433REGINA V. FRAWLET.
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I read the first question reserved for our opinion as if 
stated thus : “ Is a conspiracy to defraud indictable where 
the conspirators have been unsuccessful in carrying out 
the fraud ? ’’ Stating the question thus, it answers itself— 
for a conspiracy is beyond question an indictable offence.

The law is collected in Archbold’s Criminal Pleading 
and EvidiWe, 21st ed., 1087,1106, et eeq. ; and Taschereau’s 
Canada Criminal Acts p. 635. See also Regina v. Con
nolly, 25 0. R. 151.

The case was argued on the supposition that this was 
what the question meant, and I so deal with it.

The second question I would answer also in the affirma
tive.

If A. and B. conspire together, each is guilty of an 
offence, and I see no reason in principle why each may not 
be indicted separately, tried alone and convicted, although 
both be living and within the country and county at the 
time of the indictment, trial and conviction.
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Judgment. And I venture to think that there is no decision to the 
Rote, j. contrary. The text writers have, I think, been a little 

careless in their statement of the law, and so have been 
misleading.

In the Princi

spin
verc
corn
wit!
that

I■I skiRs of Criminal Law by Harris, 6th ed. 
p. 128, it is thus stated : “ The gist of the offence is the com
bination, Of this offence a single person cannot be con
victed, unless indeed, he is indicted with others, who 
dead or unknown to the jurors ” : citing 1 Hawk. P. ch. 
27, sec. 8, p. 448. But what is there said is, “It plainly 
appears from the words of the statute that

, at

notI
it t 
Indiare

Ii
“Th

one person
alone cannot be guilty of a conspiracy within the purport 
of it, from whence it follows, that if all the defendants who 
are prosecuted for such a conspiracy be acquitted but.one, 
the acquittal of the Test is the acquittal of that one also."

In Archbold’s Criminal Pleading and Evidence, 21st ed., 
1106, it is said, “ But one person alone may be tried for a 
conspiracy, provided that the indictment charged him with 
conspiring with others who havéTnSt appeared : Rex v. 
Kinneraley, 1 Str. 193, or who are Since dead: Rex v. *

Hal
B.yg
this
certi 
no i
the
one
pam
cont
diet

I
Niccolla, 2 Str. 1227.” The latter case is better reported 
in 13 East, p. 412—in a footnote to Rex v. Inhabitants of 
Oxford.

In Rex v. Kinneraley, two

the
give

T
were indicted for conspi

racy together, namely, Kinneraley and Moore. Kinneraley 
only appeared and pleaded to the indictment and was found 
guilty. The Court, as is found in the headnote, there being 
no full report of the judgments, held that “ if one be 
vieted, judgment shall be given against him before the 
trial of the other.” Counsel for the Crown in argument 
said, “ Yet as the matter now stands, Moore, himself, is 
found guilty, for the conspiracy's found as it is laid, 
and therefore judgment may be given against one before' 
the trial of the other."
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InThis language, I venture to say, affords the test, viz. : 
Does the indictment set out the conspiracy in accordance 
with the fact, so that charging A. with conspiring with B. 
the jury may, on the evidence, find A. guilty of
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spiracy as it is laid ? If so, it is good pleading, and the 
verdict finding the fact as lç,id in the indictment the Rose, J. 
conviction will be good. Whether A. be indicted alone of 
with B., it will of course be necessary to aver and prove 
that A. and B. did conspire together ; and if that be 
not averred, the pleading would, of course, be bad, and if 
it be not proven there could he no conviction of A. if 
indicted alone, or of either if indicted together.

In Rex v. Nichols, 13 East 412 note, it is thus stated :
"The defendant was indicted for a conspiracy at Hick’s 
Hall. The jury found him guilty of a conspiracy with one 
By grave. They likewise found that Bygrave died before 
this indictment was found.” Lee, C.J., said, at p. 413 : “ It is 
certain that in all conspiracies there must be two at least, or 
no indictment' will lie ; and therefore if one be acquitted, 
the other cannot be guilty. But that case differs ; because 
one being acquitted on record, the conviction of his com
panion on the same record must be directly repugnant and 
contradictory to the other. But there can be no contra
diction in the present case, any more than where one of 
the conspirators refuses to come in ; yet judgment may be 
given against him.”

The text in the 5th ed. of Bussell on Crimes, at p. 127, 
is more accurate, and does not suggest that one may not 
be indicted alone if it be averred that he conspired with 
another not found in the indictment.

I do not see how the argument is advanced by consider
ing an indictment where the conspiracy is stated to have 
been between A. and B. and many other persons, or 
between A. B. and persons to the jurors unknown, because 
with such pleadings the conspiracy must be proved as 
laid. See Regina. v. Thompson, 5 Cox C. C. 168 ; and 
Regina v. Manning, 12 Q. B. D. 241.

In Regina v. Thompson, A., B. and C. were charged with 
conspiring together,' and with divers other persona to the 
jurors unknown. No evidence was offered affecting any 
other persons than A., B. and C. The jury found A. 
guilty, but acquitted B. and C., being of opinion that
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Judgment, either B. or C. was guilty, but not being able to determine 

which of the two. Held, Erie, J., dissenting, that th 
diet was inconsistent, and that A. was entitled to an 
acquittal.

That case shews that the conspiracy charged must be 
proved. 2. That to charge a conspiracy between 
more and others unknown will not assist unless evidence 
be given that the conspiracy was with persons unknown.

These cases are certainly no authority for saying that it 
aids the indictment to charge a conspiracy with persons 
unknown unless that be in accordance with the fact.

If, therefore, two conspiring together, each be guilty of 
an offence, and one alone may be tried and convicted 
indictment charging both, though the other does 
appear and plead, ahd one alone may be tried and 
victed on au
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one or
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indictment against him alone, the other being 

dead, I see no reason why one may not be indicted, tried 
and convicted alone as long as the indictment sets out a 
conspiracy in which he was a conspirator, whether such 
conspiracy be between him and one other or others known 
or unknown, and whether the other conspirators be or be 
not alive, or within or not within the county and country.

I have answered this question as if it had been : “ Can 
Frawley be tried alone on an indictment against him only 
charging him with conspiracy with another to defraud, etc.„ 
the other conspirator being known in the country?” 
Regina v. Connolly, 25 O. R. 151, may be referred to also, 
as to-the form of pleading.

There must be judgment for the Crown.
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MacMahon, J. :—

What constitutes the crime of conspiracy is clearly and 
concisely stated in the opinion delivered by the Judges , ‘ 
through Lord Chief Justice Tindal to the House of Lords 
in O’Connell v. The Queen, 11 Cl. & F. 155, at p. 233, taking 
the law from two very old cases of Regina v. Beet, 1 
Salk. 174, an(l Rex v. Edwards, 8 Mod. 320, as follows :__

1
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“ The crime of conspiracy is complete if two, or more than Judgment, 
two, should agree to do an illegal thing ; that is, to effect MacMuhon, 
something in itself unlawful, or to effect, by unlawful J- 
means, something in itself which may be indifferent or 
even lawful. That it was an offence known to the com
mon law, and not 6rst created by the 33 Edward I., is 
manifest. That statute speaks of conspiracy as a term at 
that time well-known to the law, and professes only to be 
1 a definition of conspirators.' It has accordingly been 
always held to be the law that the gist of the offence of 
'conspiracy is the bare engagement and association to break 
the law, whether any act be done in pursuance thereof by 
the conspirators or not." And in Chitty’s Criminal Law, 
vol 3, p. 1140, it is said : “ In every case that can be ad
duced of conspiracy, the offence depends on the unlawful 
agreement, and not on the act which follows it; the 
latter is but evidence of the former.” Citing Rex v.
Rispal, 3 Burr, at p. 1321. And Mr. Justice Willes in 
answering the question submitted to the J udges by the 
House of Lords in Mulcahy v. The Queen, L. R. 3 H. L.
306, at p. 317, thus defined the offence : “ A conspiracy 
consists not merely in the intention of two or moth, but in 
the agreement of two or more to do an unlawful act, or 
to do à lawful act by unlawful means.”

The magistrate states he convicted the defendant of the 
offence charged against him, which was for “ unlawfully 
conspiring with one .William Irwin by deceit and false
hood to defraud one James Percy Moore.” He (the raag- 

. istrate) sends with the reserved case the evidence taken 
before him, but there being no reservation as to the 
sufficiency of the evidence upon which the conviction 
took place, we are not concerned with it further than 
to know that evidence was given to shew that the de
fendant, Frawley, and William Irwin had agreed to de
fraud Moore, and in order to prove the agreement or 
conspiracy to defraud, certain overt acts were given 
in evidence. The “ attempt” to carry out the agreement 
to defraud Moore failed, and we are only concerned with
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Judgment it to the extent stated bècause of the use of the word 
MeeMahon, “ intent" in the first question submitted in place of the 

word “attempt," aq otherwise we migjit have considered 
it necessary to return the reserved case for amendment 
Besides which the question itself indicates that 
cessful "

thejur 
They 1 
ment v 
Court < 
p. 416, 
cases t 
warrai 
See ah 
5 B. &

an unsuc-
attempt" had been made to carry out the fraud.

t T*10 first que»tiôn must be answered in the affirma
tive. y

As to the 8éc<. . cond question reserved.
"'A c™sPiracy must hft-ljy two persons at least : one 

cannot be convicted ofYt unless he have been «.dieted 
for conspiracy with persons to the jurors unknown 
bold s Criminal Pleading and Evidence, 21st ed., 110(5 And 
Warburton's Criminal Cases, at p. 85, thus states the law :

Oii& pel-son alone may be tried for conspiracy provided the 
indictment charges him with1 conspiracy with others who 
have not appeared, or who are since dead : Rex v. Kin- 

V nersley, 1 Str. 193 ; and Sex v. Niccolla, 2 Str 1227 • 

and one of several prisoners indicted for conspiracy p ’ 
be tried separately, and upon conviction, judgment may be 
passed on him, although the others who have appeared 
and pleaded have not been tried." /

The law is laid down in like terms in Wharton’s! Crimi
nal Law 9th ed.vol. 2, sec. 1388 ; and in Chitty’s Criminal 

:Lo1' ?’ he says, at p. 1141 : “ And it iUolden. that 
it all the defendants mentioned in the indictment e 
one, are acquitted, and it is not stated 
with certain
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• . , „ Persons unknown, the conviction of the
single defendant will be invalid, and no judgment can be 
passed upon him.”

Reading the text of these authorities on cpm/nal law 
add even from an examination of some of £ cases upon 
which the text is founded, the impression conveyed was that 
unless two were charged in the indictment the indictment 
would be bad. However, after a perusal of the case of Rex 
v. Siclwla, as reported in a note in 13 East, at p. 412 I 
regard it as properly interpreting the law on the question 
raised. The defendant '
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the jury found him guilty of a conspiracy with one Bygrave. ■> odgment. 
They likewise found that Bygrave died before the indict- MicMihon, 
ment was found. The indictment was removed into the ' *■ ,
Court of King’s Bench by certiorari, and Lee, C. J., said, at1'”— . /
p. 416, note : “ As1 to the point of law, it is clear from the 
cases that have been cited, that the Court will be well 
warranted in giving judgment against the defendant.”
See also the judgment of Holroyd, J., in Regina v. Cooke,
5 B. & C. 538, at p. 546, cited by Mr. Cartwright.

The answer to the second question must be in the affir
mative. The Crown is therefore entitled to judgment.

G. F. H.
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Re Wilson and the Corporation of the Town 
of Inoersoll.

•27 ;
ay
be

ired Intoxicating Liquors—By-law to Fix dumber of Licenses— Passed without 
Required, Two-third»' Vote—Read a Third Time only at Subsequent - 
Meeting on Two-thirds' Vote—Validity.

A by-law to regulate the proceedings of a town council required that 
every by-law should receive three reading?, and that no by-law for 
raising money, or which had a tendency to increase the burdens of the 
people should be finally passed on the day on which it was introduced, 
except by a two-thirds’ vote of the whole council 

A by-law to fix the number of tavern licenses, and which, therefore, 
required such two-thirds’ vote, was read three times on the same day, 
and was declared passed. It did not, however, receive the required 
two-thirds’ vote. A special meeting.of council was then called for the 
followinjf>vening, when the by-law was merely read a third time, 
receiving tn^ required two-thirds’ vote 

'field, that the by-law was bad, for having been defeated when first 
introduced by reason of not having received a two-thirds’ vote, it was 

\ net validated by merely reading it a third time at the subsequent

The tiyjaw did not shew, as required by the Liquor License Act the year 
to WMbfc. ft was to be applicable

as bad for this reason also.

This was a^application for an order to quash by-law No. 

393, of the municipal corporation of the town of Ingersoll, 
enfcifculed a by-law for regulating the number of tavern and 
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shop licenses to be granted within the town of Ingersoll, 
and for fixing the sum to be paid for said licenses, etc., on 
the grounds :-t-

1. That it was introduced and passed through its first, 
second, and third readings, on Tuesday, the 27th' day of 
February, 1894, and declared by the Mayor as finally 
passed, and that it was not passed by a vote of two-thirds 
of the whole council, contrary to section 36 of by-law No 
360.

2. That it was not open to the municipal council to take 
any proceedings; which they did, on Wednesday, the 28th 
day of February, 1894, but that the same were invalid 
and void.

3. That the resolution to fix the number of tavern 
licenses at six, abd which was passed, was not a resolution 
that could have been passed in committee of the whole 
on the 27th day of February, 1894, being in contravention, 
of sections 29 and 39 of by-law No. 360, as a motion of 
a like character fixing the number at six had just been 
disposed of and declared lost, and the said resolution waa 
illegal and void.

4. The special meeting held on Wednesday, the 28th 
day of February, 1894, was illegal and void as regards this 
by-law, and no sufficient notice was given of holding the 
same.

5. The said by-law did not state any time when the 
same was to come into force.

THE ONTARIO REPORTS. XXV.]
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April fith, 1894. Osler, Q. C., and Jackson, for the 

applicants.
Fullerton, Q. C., contra.

April 6th, 1894. Robertson, J.

It appears that the council of this municipality has a 
.by-law No. 360, which was revised and adopted by the 
council on the 3rd October, 1892, to regulate the proceed
ings in council, etc., and by section 36 it is enacted
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' 36. That every by-law shall receive three several read- Judgment, 
ings previous toits being passed: but no by-law for raising Robertson, J. 
money, or which in its operation shall have a tendency to 
increase the burdens of tlve people shall be finally passed 
on the -day on which it is introduced, except by a two- 
thirds’ vote of the/ whole council.

It was admittjj^that the by-law in question came within 
the provisions of this section in regard to a two-third vote.
The minutes of council shew that on the 27th February,
1894, at a full meeting of the council it was moved and 
seconded, in due form, and “Resolved, that the mover have 
leave to introduce a by-law for the issuing of tavern and 
shop licenses, and that the by-law be no w read a first time.”

“The by-law read a first time”—whereupon it was moved 
and seconded, and “ Resolved, that the by-law for the 
granting of licenses be now read a second time.”

“ By-law read a second time"—whereupon it was moved 
and seconded, and “Resolved, that the council does now 
go into committee of the whole on the by-law granting 
licenses.”

“ Carried in committee of the whole, l)r, Williams re
maining in the chair.” After being discussed and passed 
in committee of the whole, it was “ Resolved, that com
mittee do now rise and report the by-law as passed in 
committee of the whole, with blanks filled up.”

“ Council resumed, Mayor in the chair,” whereupon it 
“ Resolved, that the council concur in the finding of 

the committee of the whole on Liquor License by-law.”
Whereupon it was “ Moved by T. Shelden, seconded by 

William Motterworth, and resolved, that the by-law for 
granting tavern and shop licenses, be now read a third 
time, and signed, sealed, and numbered 393.”—Carried.
By-law read a third time and declared passed.

The yeas and nays on being taken, were as follows 
Yeas : Motterworth, Macaulay, Noxon, Butler, Archibald 
Thompson, Williams, and Sheldon—8. Nays: Jones, 
Christopher, Ruddick, Berry, and Alderson—5.

The result was the by-law was defeated on the third

BE WILSON AND TOWN OF INGERSOLL.
V

igh its first, 
27 th' day of 
r as finally 

two-thirds 
by-law No.

/

ncil to take 
ty, the 28th 
rere invalid

' of tavern 
a resolution 
' the whole 
ntravention 
, motion of 
i just been 
ilution was

r, the 28th 
■égards thia 
lolding the

when the
was

>n, for the

l
ility has a 
;ed by the 
e proceed
ed :—



442 THE ONTARIO REPORTS. [VOL.

^gment reading, under the two-third vote provision before re- 
Roberhon, J.ferred to. Qn the next evening, howevir, a special 

meeting of the council was called, and counc/llors Motter- 
worth, Macaulay, Noxon, Butler, Archibald Thompson 
and Sheldon, with the Mayor in the chair,/were present! 
and on motion the minutes of the last meeting were read 
and adopted; and the next matter proceeded with was a 
motion by Mr. Motterworth, seconded by Mr. Macaulay, 
“ that the by-law Re the issue of tavern and shop lie 
be now read a third time, passed, signed, sealed and enses

numbered 393.”
It is contended that this proceeding wa^irregular and 

void ; and it was contended that the by-law had 
regularly voted I upon and passed through all its proper 
Stages, at the previous meeting of the council, untU the 
motion for its third reading was put, when, according to 
section 36 of the by-law regulating the proceedings in 
council, it was defeated, which put an end to that by-law 
as introduced.

been

I am of opinion this contention must prevail. It was 
competent, however, forthe council at its subsequent meet
ing to have introduced and read a new by-law, in exactly 
the same terms, if they were so disposed; but the new by
law required to be introduced de novo, read a first and 
second time, referred to a committee, and could then be 
read a third time, but to pick up an old defeated by-law 
and re-read it a third time is contrary, not only to the 
rules of this council, but to the rules of all deliberative 
assemblies for the enacting of laws.

The by-law, on the face of it, shews that it was read a 
first, second, and third time. the 27th February, 1894,
and again read a third time on the 28th February 1894 
This is wrong, because it was not read a third time on the 
27th ; the motion was put to read it a third time on that 
flate, but inasmuch as it required a vote of two-thirds of 
the whole council, the motion was defeated and the by-law 
was defeated; in other words all the previous proceedings 
taken on the by-law had been rendered nugatory by
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c
of tbothird reading being defeated. The proceedings in Judgment 
council are regulated by by-law of their own passing—the Robertson, J. 
rules there declared to be in force cannot be set aside, 
unless by unanimous consent.

I think the by-law is defective on another ground taken 
by the applicant. The Liquor License Act, R. S. 0. ch. 194, 
sec. 20, declares that the council of every city, town, village, 
or township, may, by by-law to be passed before the 1st 
March in any year, limit the number of tavern licenses to 
be issued therein for the then tnmingl icense year, begin
ning on the 1st May, or for any future license year, etc.
Now this by-law is silent as to the year it is applicable-^ 
for all that appears it may be applicable to the year 1895 
or 1896, it does not state when it is to come in force, nor 
whether it is to be applicable to this current year or not,
The power to pass these license by-laws are or statutory 
creation and they must be strictly in accordance with 
that power.

On the whole facts before me I must quash this by-law, 
and I think with costs.
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Jones v. Godson.

Arbitration and Award—Excessive Charge for Arbitrator’e Fees—Penalty 
—R. S. O^ch. 53, sec. 39—Demand—Liability.

The liability imposed on arbitrators by section 29 of R. S. 0. oh. 63 in 
ease of an overcharge of fees, to pay treble the amount of the fees 
charged or paid, is penal in its nature, and does not arise where a per
son entitled to take up the award has voluntarily paid the charges 
without any previous demand of the award by such person, followed by 
a refusal or delay to make, execute, or deliver the same by the arbitra
tor until payment of the excessive charges.

Taxation of the fees is not a condition precedent to maintaining an action 
for the penalty.

4
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Statement. This was an hction to recover damages against two of 
three arbitrators who had signed an award, and was tried 
before Street, J., without a jury, at the Toronto Assizes 
on January 17th, 1894. The claim was that tt]6 two arbi
trators had charged a larger sum for fees than they 
entitled to, and the plaintiffs were therefore, entitled, under 
section 29 of R. S. 0. ch. 53, to recover treble the amount 
charged.

* The award was made on the 15th of February, 1894, and 
on its being made by the two arbitrators, the third arbi
trator having refused to join in it, it was placed.in an 
envelope addressed to the Imperial Bank, Toronto, and 
left there with an indorsement on the back of the envelope 
of the figures $526.30. On the same day that the award 

made, the two arbitrators signed a letter addressed to 
the parties to the reference, stating that they had made an 
award and that their fees were $526.30, and that the award 
was at the Imperial Bank, Toronto, and on payment of 
the said amount, the award would be delivered over. The 
solicitor for the plaintiff, one of the parties to the reference, 
took a marked cheque to the bank and delivered it to the 
■manager of the bank, who took the cheque and handed 
over the award ; and on the following day the writ in this 
actiop wâs issued and

were

was

came to the defendants’ knowledge. 
The defendants refused to receive the cheque, on the

m
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ground tnat the manager of the bank had no authority to Statement, 
receive a cjheque, but only the payment of the amount in - 
cash- The manager thereupon returned the cheque to the 
solicitor,j but he sent it back again to the bank where it 
remainejA, both the plaintiff and defendants, refusing to 
receife it.

At the conclusion of the case, tjj^e learned Judge de
livered the following judgment

Street, J.

:V JONES V. GODSON. 445

m

a Fees—Penalty
'y-

S. 0. ch. 63 in 
rant of the fees 
ise where a per- 
lid the charges 
ion, followed by 
by the arbitra-

lining an action I need not, I think, delay this matter, as it is not a 
matter of law, it appears to me, but a question of fact. 
The arbitratorsjHJi* defendants, are sued for what I think 
must be treated as being penalties under the 29th section 

• of R, S. 0. ch. 53. They are made liable by that statute in 
treble the amount of the fees they claim provided they have 
received a larger sum for fees than the statute authorizes 
them to charge.

The facts here

ainst two of 
id was tried 
onto Assizes 
tje two arbi- 
n they were 
titled, under 
the amount are these : They wrote to the parties 

stating that the award was with the Imperial Bank and 
that their charges amounted to $526.80, which is admitted 
to have been more than the sum that they could lawfully 
charge The solicitor for the plaintiff in the present action, 
upon receiving the letter, took a marked cheque for that 
amount and left it with the Imperial Bank and received the 
award. There is no evidence whatever that the Imperial 
Bank was entitled to receive a marked cheque for the 
amount. There is no evidence that the Imperial Bank 
ever authorized to receive payment in that way. Jn fact I 
do not know that there is any evidence that the Imperial 
Bank was authorized to receive the money at all excepting 
inferentially from this letter. The next day after receiving 
this cheque from the Imperial Bank the writ in the present 
action was issued and came to the knowledge of the de
fendants. Very likely for that reason—at any rate for 
some reason or other—they refused to receive the cheque 
and therefore, as I look at the facts, they have never re-
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Jndgmrah ceived the amount of their fees. The cheque remains in 
Street, J. the hands of the Imperial Bank, the defendants refusing 

to receive it ; and the plaintitf has refused to receive it 
back, as I think it is stated. At all events the amount of 
it has never come to the hands of the defendants, and the 
Imperial Bank never was authorized to receive a cheque 
for the amount by the defendants. So that neither actually 
nor ae a matter of law cim they be treated in an action of 
this kind as having receivStH*
I think that under the circums 
money actually came to their handi there was a locus pejii 
tentiœ for them. S

I think the action must fajl upon that g 
it should be dismissed with tests. /
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money. In other words, 
Sees of this case until the

-vi
and that

aside the iudg-laintiff moved on notice 
ment entered for the defendants and to have the judgment 
entered in his favour. 1

si

In Easter Sittings,Way 23rd, 1894, before a Divisional 
Court composed of Rose and MacMahon, JJ., IT. R. Smyth 
supported the motion. There was a clear overcharge. 
Sec. 29 of R S. 0. ch. 63, provides that where arbitra
tors have charged and received a larger sum than is by the 
Act allowed, the arbitrators making the overcharge shall 
be liable in treble the amount of the whole sum so over
charged. There was clearly an overcharge here, and the 
defendants are liable. The delivery of the marked cheque 
and its acceptance by the manager of the bank, who was 
the agent of .the. defendants to receive payment and who 
received payment without objection, constitutes a good 
payment.
payment and received by him as payment, and it was only 
when the defendant!1 ascertained that the writ had been 
issued that they refuse^ to receive the cheque as payment. 
It waa then too late 
wm not a good payment, and that the payment should 
have been in money ■./Shipton v. Casson, 6 B. & 0. 378 ;

$

£ paid to the person directed to receivewas

June 2$
The c 

of sectii

t up that the payment by cheque
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Jîodypén v, Anderson, 3 B. & C. 842,854 ; Hough v. May, Argument. 
4 A. & E; 9H -,. Bridges v. Garrett, L. R. 5 C. P. 451 ;
Pearson v. Scott, j Ch. D. 198 ; Pape v. Westacott, [1894] 1 
Q. B. 272.

Wallace Nes\ and A, Monro Grier, contra. The 
action.iaSpenal oie, and the plaintiff is put to the strictest 
proof. The statute requires a demand to be made and a 
refusal delay niter such demand. There was no such 

delay here. The object is to give the arbitrators 
an opportunity to rectify the overcharge especially where, 
as here, iyh made in good faith. The plaintiff must, at 
least shew mens rea : Dickenson v. Fletcher, L. R. 9 C. P. 
1, 5 ; Ambergate Local Board v. Hammett, L. R. 10 Q. B. 
162. Then there was no payment of the fees. The pay
ment means payment in money. The marked cheq 
not sufficient. The fees also should have been taxed before 
action brought.

W, ll. Smyth, in reply. This is not a penal action, but 
to enforce a statutory right. It is not intended 
punishment of the arbitrators, but as a compensation to 
one who is unable to get the award without first paying 
the fees charged. The amount fixed by the statute is 
given as liquidated damages. What took place here 
amounted to a demand and refusal. Taxation of the fees 

not required. Section 24 only refers to a taxation of 
the whole costs of the arbitration in which the costs pay
able by the arbitrators are an incident ; while the words 
used in section 29, " may be taxed,” does not make taxa
tion a condition precedent. It is permissive merely and 
not compulsory. The taxation may take place at any 
time, even after the action has been brought : Chilton v. 
London and Croydon U. W. Co., 16 M.& W. 212; Adams 
v. Battley, 18 Q. B. D. 628; Bradlaugh v. Clarke, 8 App. 
Cas. 354.

refusal ol

and that

ue was
ide the Jndg- 
the judgment

as a
a Divisional 
W. R. Smyth 

r overcharge, 
here arbitra- 
,han is by the 
ercharge shall 
sum so over- 
here, and the 
larked cheque 
ink, who was 
nent and who 
itutes a good 
ed to receive 
id it was only 
rrit had been 
e as payment, 
int by cheque 
rment should 
B. & 0. 378 ;

was

\June 23rd, 1894. Rose, J. :—

The decision in this case turns largely on the construction 
of section 29 of R. S. O. 1887, ch. 63.
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Judgment The section is involved, and some of its provisions are 
Rom, J. capable of at lpast two interpretations. It is penal in its 

nature, and care must be taken to so construe it if possible» 
as not to make an arbitrator liable to pay a penalty for an 
act done in good faith and without any wrong intent. 
The penalty provided is for refusal or delay to make, exe
cute, and deUwer an award, after the expiration of the 
time named Kir the purpose of 'extorting a larger sum for 
fees than igxiy the Act permitted, and may be taxed, and 
this penalty is given to any one entitled to obtain- the 
award who has demanded it, and recovery 
had if an excessive sum has been paid. If no payment 
has been made the penalty will be treble the amount 
demanded by the arbitrator, and if payment has been 
made then treble the sum actually paid. The person pay-
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ing the fees must be a person entitled to obtain the award 
'-andjnust have demanded the award before payment.

The person entitled, having demanded the award, and 
refusal or delayxhaving ensued, may then sue or may pay 
the amount demanded, or suoh other sum as the arbitrator

It h
at all, 

I do 
to con

! •may accept, and, if'-excessive, may then bring his action. 
The penalty is only for refusal or delay—" he shall for 
every such refusal or delay,” and it is for every refusal or 
delay, and hence a previous demand is clearly necessary 
else there could not be more than one continuing refusal 
or delay.

I cannot bring my mind to interpret the clause to meah 
that where there has been a payment without protest of 
an excessive amount without any previous refusal or delay, 
an action at once lies, because such a construction would 
be, in the first place, ungrammatical, and in the second 
pjace, Wust 
\ The

a payn 
opinioi 
learned 

The 
defend* 
in any 
but ha 
after pi 
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than to 
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)or delay is until an excessive sum is paid, 
and, as I have said, the action lies either during the time 
pf such refusal or delay, or After it has ceased by reason 
of the payment of an excessive sum whether it be the sum 
first demanded or some other sum which the arbitrator 
has consented to receive, and has received.

il
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I do not say what else may be necessary to entitle a Judgment 

plaintiff to succeed, but at least he must be a person en- ' ^08e j 
titled to obtain the award, and must have demanded it, 
and such demand must be followed by a refusal or delay, 
and then either with or without payment an action lies if 
all other conditions have been fulfilled, all other things 
have happened, and all times have elapsed.

I do not think a plaintiff must, prior to demand or 
action, have had the fees taxed. I read the words “ by 
this Act permitted and may be taxed,” as meaning that 
the arbitrator is not subject to a penalty for demanding a 

in excess of what may thereafter be taxed if such,, 
demand do not exceed the amount which may be taxed, 

f i- the outside sum the tariff provides for, otherwise an 
arbitrator honestly charging what he thought fair—being 
it may be the outside figure permitted by the Act, might 
be liable to a penalty because a taxing officer differed from 
him as to the propriety of such charge.

It is clear that here there was no demand of the award 
at all, and hence no refusal or delay within the section.

I do not find it necessary in view of what I have said 
to consider carefully whether there was, prior to action, 
a payment to the arbitrators. As far as I have formed an 
opinion I am not inclined to dissent from the view of my 
learned brother Street. "
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The plaintiff here having neither remonstrated with the
se to meah 
protest of 

al or delay, 
ion would 
he second

. defendants, nor pointed out their error or overcharge, nor 
' ; in anywise notified them of any objection to thh charge, 

) but having issued the writ of summons with mufh haste 
after payment, his conduct is open to the observation that 
his action was for the purpose of making money rather 
than to enforce the law for his own protection or the pun
ishment of wrong-doers.

In my opinion the motion fails and must be dismissed 
with costs.!

MacMak-Jk, J., concurred. |
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Scott v. Reburn.

Malicious Arrest—Constable—Notice of Action—Requisites of.

Where in an action against a constable for false arrest it is found by the- 
jury that the defendant acted in the honest belief that he was discharg
ing his duty as a constable, and was not actuated by any improper 
motive, he is entitled to notice of action, and such notice must state 
not only the time of the commission of the act complained of, but that 
it was done maliciously.

Statement. This was anl action for false arrest, tried before Rose, J., 
and a jury, atVToronto, at the Spring Assizes of 1894.

The action was brought by the plaintiffs against the de
fendant who was a police constable of the city of Toronto.

The charge was that the plaintiffs were passengers on the 
steamer “ Cibola,” and that “ upon the arrival of the said 
steamer at Toronto, and upon the said plaintiffs landing 
from said steamer upon the wharf whereat the said steamer 
landed, and upon Esplanade street and streets adjacent 
thereto, and in a building close to said Esplanade street in 
the city of Toronto, the said defendant falsely, vexatiously, 
maliciously,- and without reasonable "Sr probable cause 
assaulted, unlawfully detained, arrested, and imprisoned, 
and took into custody the said plaintiffs for a considerable 
period of time, namely, until about one hour after the 
arrival of the said steamer.”

To this the defendant pleaded not guilty by statute 
R. S. O. ch. 73, secs. 1,13)l4,15, 20.

A notice of action way put in by the plaintiffs, which 
was as follows

Toronto, 27th July, 1894.
W. G. Reburn,

69 Huron street,
Toronto.

Dear Sir,—

We are instructed with Mr. G. A. Stevenson, Barrister, 
Manning Arcade, by the Misses Ida May, Bertha and 
Harriet Scott, by their next friend Alexander Scott, to

Re Scott.

[VOL.450 THE ONTARIO REPORTS.
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SCOTT V. REBURN,

an action against you in the High Court of, Justta 
foi\without reasonable and probable cause assaulting ana 
^ly Vesting and imprisoning them in the Custom 
House anthe wharf where the Niagara Navigation Com
pany s boats land. The young women are residing at 
present in Lewiston, N. T. We are also instructed to take 
proceedings against the Niagara Navigation Company and 
purser Chapman. Kindly call and see us about it. Our 
offices are at 53 King street west, Toronto.

This was signed by Armstrong & Elliott, solicitors, 
tising in the city of Toronto.

The plaintiffs were passengers from Lewiston to Toronto, 
on the Reamer “ Cibola.” On the way over they went to 
the toilet-room. A Mrs. Telfer also was there at the same 
time. The plaintiffs shortly afterwards left the room and 
went into the cabin where they remained for some time 
and then went on deck, when Mrs. Telfer came up to one 
of the plaintiffs and said she had lost her purse and asked 
her if she knew anything about it, to which the plaintiffs 
replied they did not. Nothing farther took, place until 
the boat arrived at Toronto, when, as the plaintiffs 
coming down the stairs, with the view of landing, they 

told by the purser to remain on board for the purpose 
of being searched, as he said everybody was going to be 
searched. They accordingly remained until nearly all th 
passengprs had left the boat when they got up and walked 
on to the wharf, where they were met by the defendant, a 
police officer, who came up to them, laid his hand on the 
shoulder of one of them and told them to come with him, 
and they were taken to the Custom House office on thé 

The defendant then closed the door and turning 
to the plaintiffs said : “ Come now, give up the purse and 
have no more trouble over it.” The plaintiffs said that j 
they did not know anything about it. The defendantJ 
then said, “ You had better give it np^jOnenLlhe-pleilfc 
tiffs said, "How are W8-<geiag4a-gReiup something we 
have not got ?" VrtÊen asked the plaintiffs if they were 
willing to be searched, to which the plaintiffs replied that

461
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4. Iey were, and the defendant then spoke about sending 
the matron of the steamer. Mrs. Telfer then came' fa, 
one of the plaintiffs asked her if she said that they 

had( taken her purse, and she replied no. She then ask 
her if she (suspected them, and she said no. The defendant 
spoke of sending for' the patrol waggon and taking the 
plaintiffs off in it;, but the defendant apparently decided 
to take no further action in the matter, and after the

Statement.
chargii 
impro] 

5. V 
of abo

2I eiT

The
judgm

plaintiffs had been detained in the room for about an hour,, 
they were allowed to go.

It appeared that Mrs. Telfer had informed the purser of 
the steamer of the loss of her purse, and of her suspicions 
against the plaintiffs, and he had reported the matter to 
the defendant, telling him that Mrs. Telfer suspdeted the 
plaintiffs of having taken her purse, and requesting him 
to detain them.

On the^art of the defence it was objected that no case 
was madelout; that the defendant was a police officer 
acting in the honest belief that he was discharging his 
duty, and without any improper motive.

It was also objected that the notice of action was not 
sufficient to entitle the plaintiffs to maintain the action, 
because the time of the commission of the alleged arrest 
was not stated in the notice, nor that the act complained 
of was done maliciously Jand also that the evidence as to 
service was insufficient

The learned Judge declined to give effect to the objec
tions but said he would reserve his decision until the 
evidence was in, and the opinion of the jury taken.

Questions were submitted to the jury, which, with the 
answers thereto, were as follows :—

1. Did the purser fairly state to Rebum the facts as 
•. narrated to him by Mrs. Telfer ? A. No.

2. Were the facts as stated such as to a reasonable man. 
would make it seem probable that a theft had been com
mitted! A. No.

3. If so, would it alsp seem probable that the theft had 
been committed by the plaintiffs, or one of them ? A. No.
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4. Did Reburn act in the honest belief that he, was dis- Statement 
charging his duty 1 A. Tes. Or was he actuated by 
improper motive ? A. No.

5, Was notice of action left for Reburn at his usual places 
of abode ? A. Tes.
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The learned Judge subsequently delivered the following 
judgment:—

. May 10,1894. Rose, J. j

Were the question open for decision freed from the 
trammels of authority, I should, I think, be of opinion that 
the notice of action herein gave the defendant full infor
mation of the cause of action and the Court in which it 
was intended to be brought. But, as pointed out by the. 
learned Chief Justice of Ontario in Bond v. Oonmee, 16 
A. R. 398, at p. 404, the earlier decisions proceeded upon the 
special demurrer system that once prevailed as to pleading, 
and in the course of such decisions it has been held neces
sary in the notice to state that the act was done maliciously 
as well as without reasonable and probable cause. See 
HoweU v. Armour, 7 O. R. 363, at pp. 375-6. And also that 
time and place must both be set out. In Langford v. 
Kirkpatrick, 2 A. R, 513, at p. 518, the late Chief Justice 
Moss stated the rule to be that the time and place of the act 
complained of must be .set forth.

The notice of action in that case as well as in Bond v. 
Connue, 16 A. R. 398, did state the time although not the 
very day, and the decisions in Parkyn v. Staples, 19 C. P. 
240, 243 ; Sprung v. Anderson, 23 C. P. 152, were not 
dissented from.

I have no doubt the defendant had all the notice he 
required to enable him to make amends, and was as fully 
informed of the cause of complaint as if a formal statement 
of claim had been served upon him.

If, as staled in Martins v. Upciher, 3 Q. B. 662, the plain- 
tiflf will not always be strictly bound to prove the time and
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cause, and there was no necessity to prove malice : Lister1 Argument. 
v. Perryman, L. B. 4 H. L. 521 ; Addison on Torts, 7th 
cd., 781. The notice of action was sufficient. It is 
not necessary that the time the offence was committed 
should be alleged in the notice, nor that the defendant 
acted maliciously. All that section 14 of R. S. 0. ch. 73, 
requires is, that the cause of action and the name of the 
Court in which the action is intended to be brought, should 
be stated. The notice gives the cause of action and the 
name of the Court. It thus gives the defendant full in
formation of everything required by the statute : Bond v.
Conmee, 16 A. R. at p. 403. The notice was also duly 
served. The defendant, however, was not entitled to a 
notice of action, as he acted without any jurisdiction :
Affiiew v. Jobson, 13 Cox C. C. 625 ; Ibbottson v. Henry,
8 0. R. 625 ; Chamberlain v. King, L. R. 6 C. P. 474 ;
Smith & Co. v. Derry West Local Board, 3 C. P. D.
529; Cox v. Hamilton Sewer Pipe Co., 14 0. R. 300;
Whitman v. Pearson, L. R. 3 C. Pi 422 ; O’Dea v. Hickman,
18 Ir. C. L. (1887), 233 ; Priel v. Ferguson, 15 C. P. 384.

J. B. Clarke, Q. C., contra. The defendant acted with 
reasonable and probable cause and without malice. There 
were no facts in dispute on which the jury should have 
passed, and therefore the learned Judgje should have ruled 
on the question himself, and should have entered a non
suit : McLaren v. Archibald, 21 S. ,6. R. 588 ; Lister v. 
Perryman, L. R. 4 H. L. 521. The defendant is also enti
tled to succeed on the ground of the^ insufficiency of the 
notice of action, because neither the time of the commis
sion of the offence is stated therein ; nor that the act 
was done maliciously ; and further, that no due service 

■of the notice was proved. Section 1 of R. S. O. oh. 73, 
expressly enacts that it must be alleged and proved that 
the defendant acted maliciously : Bond v. Conmee, 16 A. R 
398 ; Booth v. Clive, 10 C. B. 827 ; Howell v. Armour,
7 0. R 363 ; Cox v. Reid, 13 Q. B. 558 ; City of St. John 
v. Christie, 21 S. C. R 1. The findings of the jury to the 
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June 23, 1834. -T, C. J. :—

The learned Judge declined to give effect, to this objection 
but waived his decision until after the evidence was in- 
and the opinion of the jury taken. Certain questions 
amongst Others, were submitted to the jury vk * ’

*. Did Rebum act in the honest belief that he 
Charging his duty ? A. Yes. 
improper motive ? A. No.
of Wan* ‘fe9e,an8WerS 0f the j“ry apart from any question 
of want of notice, m my opinion the defendant was entitled 
to judgment under section 1 of the Act.

By section 14, notice of action must he given “in which 
notice the cause of action and the Court in which the same
elected” br°Ught’ Sha” k Cleflr,y and explicitly

The notice served, was as follows totting it out] 
t is plain from the foregoing thatno time is stated at

tWhn»r the aTeSt ‘T" P,"Ce- “d th- “ no altegalion 
section 14^ uomplained of was done maliciously. By 
section 14 the notice must contain a statement of the cauw

brZhT HhetZrt in Which the -me is intendeTte 
brought, and the cause of action shall be elearlv and

exüZ^ “n Z By Section 1 U » enacted that it shall be 
pressly alleged m the statement of claim that the act 

wasdone “maliciously,- and without reasonable anS pmt
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able cause, and if at the trial of the action the ■plaintiff Judgmmt. 
fails to prove such allegation judgment shall be given for' o»it, c.J. 
the defendant.

It appears to me manifest from this express provision 
that in the notice of action it must be alleged that the act 
complained of was done maliciously.

The judgment of my brother Rose is in accordance with 
the decision of this Division in Sprung v. Anderson, 23 
C. P. 152, at p. 160 : “ However, the notice served in respect 
of this cause of action states no time whatever-when what 
is complained of herein is contended to have been done, and 
is therefore defective.”

There is no reference in any of the cases cited by my 
learned brother to the absence of an allegation of malice, 
because in all of them such allegation was made, and, as I 
have already said apart altogether from the question of 
time, in my opinion the notice in this case was defective 
for that reason.

The motion must be dismissed with costs.

SCOTT V. REBURN.
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MacMahon, J. :—r\tAs ti) the defect in the notice of action. The answer to 
;h question is a finding by the jury that the defen

dant when he arrested the plaintiffs acted in the honest 
belief that he was discharging his duty as a constable, and 
that he was not actuated by any improper motives The 
defendant was therefore entitled, to notice of action as 
provided by sec. 14 of R. S. O. ch. 73.

If we are not to reverse the decisions going back nearly 
half a century, the notice in this case is bad on two 
grounds : First, because it should have alleged both 
time and place ; and second, because it does not allege 
that the act charged was done “ maliciously and without 
reasonable and probable cause.”

As to the first defect. Martins v. Upcher, 3 Q. B. 662 
(decided in 1842), has been followed in our own Courts in 
Parkyn v. Staples, 19 C. P. 240 ; Sprung v. Anderson,
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Judgment. 28 0. P. 162,>nd Langford v. Kirkpatrick, 2 A. B. 518 
MeoMahon, where the cases above referred to of Parkyn v. Stapled, , 

tfjpmnÿ v. Anderson, and also the case of Selmea v 
r“*e'L- B- « Q. B. 724, are reviewed in the judgment of 
Moss, 0.J. A.,atpp.517-619,and he says: "That while the 
rule is that the time and place of the act complained of 
must be set forth, the disposition of the Courts is to exact 
no more than reasonable certainty.”

There is no time whatever mentioned in the notice of 
action served>• this case. .The place mentioned in the 
notice would likely in view of the decision in the Langford 
case, be regarded as reasonably certain.

As to the second defect in the notice in not alleging that 
the defendant acted "maliciously” as well as "without 
reasonable and probable cause,” the authorities are equally 
clear that without such statement in the notice it is bad ' 
The last decided case on the point is Howell v. Armour,
7 0. R. 363, at p. 376, where the Queen’s Bench Division 
held that notice was defective by reason of the want of 
the allegation that the defendants acted maliciously.

The plaintiffs have failed to prove that the defendant 
acted " maliciously." The jury have negatived the allege- 
tion of malice in the statement of claim, and there must 
not only be allegation but the finding of malice, without 
which the plaintiffs cannot recover.

I agree that the motion fails and must be dismissed 
with costs.

ûljroin

in €™

etakec

Held, tit
;r

i Thu
:

Sessioi
The
The

Crimii 
Noven 
Wellai 
house, 
and wi

!

« A sc
the 20 
month

The
sustaii

1. T
G. F. H, 198, tl 

or mar
2. T

with o
used b 
slips f 
board

3. T
by the

A nt
New \

1



if
1

MT.][VOL.

1. 513, 
'tapies, - 

nés v. 
lent of 
ile the 
led of 
> exact

REGINA V. WETTHAN. ■1
•|

45»

M
[COMMON PLEAS DIVISION.]

\ Regina v. Wettman.

(hmiyjxuping a Common darning Homo— Offence in United Statu:

i « betttog g«ik« .called " policy," the actual betting and payment of 
the money. If won, took place in the United State» ; all that wu done 
in Canada being the happening of the chance, on which the bet wae 
■taked, by mean» of implement» operated in the houle of the de- 
fendant

;ice of 
in the 
igford Held, there wu no offence under tee. 198 of the Criminal Code of 1892 of

keeping a common gaming home within that lection.

This was a case reserved by the chairman of the General 
Sessions of the Peace for the county of Welland.

The reserved case as amended was as follows :
The defendant was indicted under section 198 of the 

Criminal Code, 1892, for keeping on the 18th day of 
November, A. D. 1893, at Fort Erie, in the county of 
Welland, a disorderly house to wit a common gaming 
house, as defined by sub-sections (i), (it) of section 196, 
and was convicted at the December Sessions, 1893.

A second count charged him with keeping said house on 
the 20th, and a third count on the 22nd day of said 
month.

The evidence adduced by the Crown and relied on to 
sustain the conviction shewed :

1. That the defendant was, under sub-section 2, of section
198, the person appearing to hfwe the care, government 
or management of the house. ----- " V

2. That the game which the defendantNwa»/charged 
with carrying on was the game of “ policy,” the implements 
used being a wheel, a quantity of numbers on printed 
slips from one to seventy-eight, both inclusive, and a 
board with the same numbers painted thereon.

8. That the manner of ploying the game, as carried on 
by the defendant, was as follows

A number of agencies were scattered through Buffalo, in 
New York State, where persons desirous of playing the
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Statement. game went, and there made a selection of numbers (usually 
of three) between the numbers one and seventy-eight. 
Having chosen his numbers, the player put them down 
on two slips, one of which he gave to the agent, the other 
he retained, and at the same time he paid whatever sum 
(it was shewn that five or ten cents was the ordinary 
amount staked) he desired to stake on the game. The 
agent delivered these slips and We money so staked to the 
head office of the defendant (also in Buffalo). In Fort 
Erie, in the county of Welland, the other part of the game, 
viz., determining the winning or losing numbers was 
carried on, and tHe operation was as follows :

The operator went to the room where the wheel before 
referred to was kept, each day at twelve and five o’clock.

He had the individual numbers from one to seventy- 
eight, before mentioned, in small individual boxes—one in 
each box. These he opened to shew any one present that 
there was one number in each box. Having done this, he 
deposited all the boxes in the wheel before mentioned, 
which was a hollow wheel resembling a cheese box with 
glass sides.

He then revolved the wheel so as to effectually shuffle 
tile boxes. He then opened the wheel, and out of the 
seventy-eight boxes, withdrew twelve, opened them singly 
and called out the numbers contained therein. He then 
returned the numbéfir to the boxes, closed the boxes, 
deposited them inthe wheel, and went through the same 
operation of revolving the wheel, shuffling the boxes and 
withdrawing twelve, the numbers in which he also read 
out. Having done this, he telegraphed these numbers, 
which were the winning numbers, over to the head office 
in Buffalo where printed slips were issued and delivered 

■to the different agencies. If a player had chosen three 
numbers which appeared on these slips, he had won and 
got two dollars for each cent he had so staked. He must 
have chosen all three to win. And the odds were in 
favour of the banker or other person by whom the game 
is managed.
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4. The only thing done in this country was the revolving Statement, 
of the wheel and the determining lof the winning numbers.
The money was staked, and if won, paid in Buffalo.

5. The implements used in the game were instruments of 
gaming, as shewn in section 702.

6. It was also proved in evidence :
1. That on the 23rd day of November, 1893, the house 

where the implements aforesaid were kept and used was 
entered under section 702 of the Criminal CoSe, 1892, by 
the constable (who made the arrest of the defendant) under 
» search warrant properly issued under the Criminal Code; 
that the defendant was there in the same room where the 
implement aforesaid were, and that these implements 
were seized at that time by the constable and retained in 
Bis custody and produced by him at the trial.

2. No evidence was given on behalf of the defendant 
that there was no gaming going on in the house to meet 
the primd fttcie case established under section 702.

At the request of the defendant’s counsel and unde 
Authority of the Criminal Code, the following question 
arising upon the evidence was reserved by me for'the 
■opinion of the Justices of the Common Pleas Division of 
the High Court of Justice. ,

Was the defendant properly convicted of the offence 
charged upon the foregoing statement of facts

On May 30th, 1894, the case was argued.

Osler, Q. C., for the defendant.
Cartwright, Q. C., for the Crown.
Ae arguments and cases 

pa the judgment.

June 23rd, 1894. Rose, J. :—

The statute is aimed at gaming. The object is to 
the unwary from hurtful temptation ; to protect the resi
dents of this Dominion from the injury which results not

REGINA V. WETTMÀN. 461
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MacMa
Judgment, only to them, but to society at large from .if

Roee, J. their substance in gaming. It is not to be
the legislation is for the protection of the residents in a 
foreign State. Such persons make laws for themselves.

The facts here shew that the betting or gaming in this, 
case took place not in Canada but in Buffalo. The per
sons betting, the money paid and received, the tickets 
obtained, all these were in Buffalo. The happening of the 
chance upon which the money was risked took place in 
Canada, but nothing more. The players under the statute 
mean the persons playing the game in which the chances 
happened. i

I do not see how on any fair construction of the lan
guage of the statute, it can be said that the defendant was 
keeping " a house, room, or place, kept or used for playing 
therein any game of chance, or any mixed game of chance 
or skill, in which any game is played, the chances of which 
are not alike favourable to all the players, including among 
the players, the banker or other person by whom the 
game is managed, or against whom the game is managed, 
or against whom the other players stake, play, or bet.”

A reference to the Imperial statute from which this 
section was drawn, viz., 8 & 9 Vic. eh. 109, sec. 2, and the 
preamble to the Act, will make it plain that such a case as 
the one before us was never
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contemplated by the framers 
of the provision, and was not provided against.

The plain duty of the Court is to construe existing leg
islation according to its true meaning as far as it is made 
to appear, and not to add by judicial legislation new pro
visions to an Act of Parliament to cover cases not thought 
of, and therefore not intended to be covered when the Act 
was passed.

. There must be judgment for the defendant declaring 
that he was not properly convicted of the offenfc charged, 
viz., keeping a disorderly house, to wit, a common gaming 
house as de6ned by sub-sections (6), (ii) of sec. 196 of 
the Criminal Code.
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MacMahon, J. j—

KEQINA V. WETTMAN. 3463.
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Éjsection 196 of the Code 66 & 56 Vic. ch.29 (D.) : " A M*cj*hon’'
common gaming house is:__

“ (6) A house, room or 
therein at

place kept or used for playing 
anÿ game of chance, or any mixed game of 

chance and skill, in which—
| # * * * • • ,/«
“ M In which any game is played, the chances of which 

are not alike favourable to all the players, including among 
the players the banker or other peraon-by^whom the game 
is managed, or against whom the game is managed, or 
against whom the other players stake, play or bet.”

The case reserved, states that the defendant was under 
sub-section 2 of section 198, the person appearing to have 
the management of the house. And the case also gives 
the effect of the evidence adduced by the Crown, describing 
the instruments made use of m.canying on the game of 
“ policy,” as it is called, as well as the modus operandi in 
conducting the game.

This was the use of a gaming instrument in this country, 
for deciding who were the winners of moneys staked, and 
if won, paid in a foreign country. This is not 
here. In order to constitute gaming, there must be a stake 
of some kind. There being no stake in this country, there 
could be no violation of the law against gaming here. '

In denies v. Turpin, 13 Q. B. D. 806, Mr. Justice 
Hawkins, in his judgment, refers to all the Imperial enact
ments respecting gaming and gaming-houses, as well as 
citing from text writers on criminal law, dealing with 
thé question. And in addition, numerous decisions on 
the law fqlatin 
ment, therefor^ 
information on
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It is not necessary I should draw from this, except when 
relerring to.section 702 of the Code, which I now do.
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Judgment, house, which t^e 

MacMahon, ment of the defen
e states was in the care and manage- 
fit; is not sufficient to convict him of 

J* keeping a common gaming-house. But the answer , to 
that is, that under section 702, the instruments found 
must be “ instruments of gaming used in playing any 
unlawful game,” and the case reserved shews that 
the instruments were used there were no stakes plaoOd 
here on the rOsulw and if no stakes, there was no gaining ; 
and if no gamjijg,\theii there could be no common gfajpbg- 
house.
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Section 702, (although not following section 2 of 8 &
9 Vic. ch. 109, Vframed from it, and in Jenka\. Turpin,
13 Q. B. D., at p. 522, Hawkins, J., gives thelsdction in ^ 
full, and by it it is provided that : " in default oMher evi.

f

deuce proving any house or place to be a common gaming
house,. * * it shall be sufficient in support of the allega
tion in any indictment or information that any house or 
place is a common gaming-house, to prove that such house 
or place is kept or used for playing therein at any unlawful 
game, and that a bank is kept there by one or more of the " 
players exclusively of the others, or that the chances of 
any game played therein are not alike favourable to all 
the players, including among the players the banker or 
other person by whom the game is managed, oKSgai 
whom the players stake, play, or bet ; and every s(ich house 
or place shall be deemed a common gaming-house, such 
is contrary to law and forbidden to be kept by 33 Henry
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favourable to all the players, etc., will be sufficient to
convict of keeping a common gaming-house. So under 
section,. 702, in the absence of other evidence, proof that 
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house * * is used as a common gaming-house.” But Judgment.
.a ,.eady ,pomted out'there was not only no evidence Ma^oc 

that the instruments were used for unlawful gaming, but £ ’
the case reserved shews there was no gaming earned on 
m the house—there vbeing no stakes put up.

The statute does not reach such a case as we are now 
considering, and there must therefore be judgment for the 
détendant quashing the conviction. •

REGINA V. WETTMAN. 465
nanage- 

him of 
iwer,to 
i found 
ng J any 
t where 
spkadd 
tuning ;

as

fai >6- G. F. H.

of 8 & 
Turpin,
ction in -__■
her evi 
raming- 
i allega- 
ouse or 
h house 
nlawful 
eof the 
mces of 
> to all 
nker or 
against 
hhouse 
such as 
Henry

>v

[COMMON PLEAS DIVISION.] ^

\The CanadiansPacific Railway" Company

Corporation of the Township of Chatham.
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the dàfendante having adopted and received the benefit thereof, were 
liable. \

The case ol Bernardin v. Corporation of North Dvfferin, 19 S. C. R. 581, 
considered on the question of absence of a by-law where there is an 
executed contract.

This was an action tried before Street, J., without a 
jury, at the London Assizes, on 9th and 10th May, 1893.

It was brought' to recover the balance alleged to be due 
by the defendants on a contract for the construction of a 
culvert through an embankment of the plaintiffs’ railway.

Moss, Q. C., and A, MacMurchy for the plaintiffs. 
Matthew Wilson, Q. C., and Pegley, Q. C., for the de

fendants.
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TheThe learned Judge reserved his decision, and subse

quently delivered the following judgment, in which the 
facts are fully stated.

the
shot 
to bAJune 15th, 1893. Street, J. :—

The construction of the Big Creek outlet chain was 
provided for by by-law No. 169 of the township of Chat
ham. The money required, according to the estimates of 
the engineer, for the making of the drain was duly assessed 
by that by-la w upon the lands to be benefited, was raised 
and was expended with the exception of some $90, when 
application was made by the defendants to the plaintiffs 
to build a culvert through their embankment which crossed 
the drain. A small cattle pass existed at the point where 
the culvert was required, and it appears to have been 
originally supposed that this would be sufficient for the 
purposes of the drain, at all events no allowance was made 
in the engineer’s estimate for the cost of a culvert through 
the railway embankment. As soon, however, as the water 
got into the drain above, that is, on the north side of the 
railway, having no way of passing through the embank
ment, it backed upon the adjoining lands, the proprietors 
of which made claims against the defendants for their
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of, were damages. The defendants then pressed the plaintiffs very Judgment, 

urgently to build a culvert to let the water through, and 
after much negotiation the plaintiffs agreed to do so at the 
expense of the defendants. Thereupon two agreements 
were made : the first, dated 30th November, 1891, by 
which the owners of the right to the cattle pass released 
the plaintiffs and defendants from certain claims to 
damages, owing to the cattle pass having been taken for a 
drain, and gave up their right to it in consideration of 
Ï200 paid them by the defendants ; the second, dated 12th 
December, 1891, by which the plaintiffs agreed to build 
the culvert required by the defendants according to certain 
specifications attached «to the agreement, and the defen
dants agreed to repay them for their outlay in building it.
The cost was approximately stated at a certain sum, but 
the agreement expressly provided that the defendants 
should not be limited to this sum, but should be entitled 
to be repaid the actual cost, whatever it might be. A 

Agreements were both under the corporate seals of the 
plaintiffs and defendants, and on behalf of the defendants 
were
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signed by the reeve and clerk of the township.
The correspondence leading up to the agreements on the 

part of the defendants 
township solicitor, Mr. Peglev.

In answer to enquiries on the part of the plaintiffs as to 
whether the defendants would be in funds to make the 
payments they were about to agree to pay the plaintiffs 
for the construction of the culvert, he repeatedly assured 
the plaintiffs that if the funds provided by the original 
by-law should be insuficient, the defendants would amend 
the original by-law under section 573 of the Municipal 
Act, q,nd thus obtain the additional sum required.

No by-law was passed by the defendants for the 
struçtion of the culvert, nor for the execution of the agree
ments above referred to ; but it is impossible to read the 
minutes of'their proceedings without being satisfied that 
what was done was done with the sanction of the council. 
The plans and specifications were submitted to Mr. W. G.

entirely conducted by thewas

con-

f-

;
-
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Judgment. McGeorge, the township engineer, who, moreover, was speci- 
Street, J. ally named in a resolution of 9th March, 1891, as the 

person to be consulted by the commissioner for the drain.
These plans were adopted by the council by resolution 

of June 25tb, 1891 ; and by the same resolution the reeve 
and two deputy reeves were authorized to settle with the 
railway company to the best advantage.

An entry on September 7th, 1891, shews that the council 
were aware of the correspondence between Mr. Pegley, 
their solicitor, and the plaintiffs upon the subject of the 
payment of the cost of the culvert.

On October 5th, 1,891, after the terms had been finally 
agreed to, there is a note that “ The reeve reported in con
nection with the Big Creek outlet under the C. P. R. 
Report adopted.”

On the 28th October, 1891, a resolution authorizing the 
reeve to settle with the owners of the right to the cattle 
pass under the railway was adopted. On April 20th, 1892, 
the existence of the agreement with the plaintiffs appears 
on the face of the minutes.

On the 21st September, 1892, the council passed a reso
lution dealing with certain material which had been used 
and charged to the defendants by the plaintiffs in the con
struction of the culvert, and which, being no longer 
required, was the defendants’ property. The plaintiffs 
discovered during the progress of the work that, owing, as 
they alleged, to difficulties in the work which had not been 
foreseen, the cost would be largely increased. This was at 
once reported to the defendants, who, on 20th April, 1892, 
referred the communication to Mr. Pegley, their solicitor. 
At his request the work was proceeded with, and upon its 
completion on 10th May, 1892, he wrote that the defen
dants would pay the amount of the additional cost.

The drain was opened through the culvert upon its 
pletion, and has ever since been serving the purpose for 
which it was intended, without any protest or objection 
on the part of the defendajfcijby whose servants the water 
was let into it.
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/

Before the commencement or during the progress of the Judgment, 

work the defendants paid to the plaintiffs a sum of up- street, J. 
wards of $2,000, being the amount of the original estimated 
cost of the work, and the 
recover the balance.

is speci- 
as the 

i drain, 
lolution 
e reeve 
ith the

present-action is brought to
b

If the only objection to the plaintiffs' right to recover were 
the absence of a by-law authorizing the work and the 
cution of the agreement sued on, I should have no hesitation, 
upon the authority of Bernardin v. Corporation of North 
Duffer in, 19 S. C. R. 581, in holding that the defendants 

liable, because they had in the first place as a council 
agreed that the work should be done, had promised to payr 

•^or it, had accepted and used it when it was completed, 
and had only then disputed their liability and refused to 
pay for it. put unfortunately there appears to be no 
clause in the Municipal Act which makes them liable or 
enables them to contract under the circumstances here 
existing. Their powers under that Act, so far as the 
drainage of land is concerned, are circumscribed most 
fully so as to throw the cost of1*drainage works upon the 
persons benefited by them and not upon the township at 
large.

The case does not appear to me to come under section 
573 for two reasons, first, because I think the funds pro
vided by the by-law were sufficient for the coin 
the work contemplated by the engineer’s report the defect 
being that the part of the drain which passed through th 
company’s embankment was too narrow to allow the escape 
of the water ; second, because the section does not appear 
to me to apply to cases like the present, where land in two 
townships is assessed for the work.

It will be seen, I think, that the Act affords
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to the township doing the work and amending its by-law 
under section 573 to recover from the other township the 
amount which may be added to the assessment by the 
amendment to the by-law. The defect is one which comes 
under section 583, sub-sections (1) and (3), and as the cost 
is more than $200, the council can proceed only under sec-
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Judgment, tion 585, and they lntil, thereiore, no power to bind the 
Street, J. municipality at large by summarily entering into a con

tract for the completion of the necessary work without the 
preliminary inquiries and assessments pointed out by that 
section.

Nor would it be possible, I think, to grant a mandamus 
compelling the defendants to proceed under that section 
and the sections to which it refers, after the whole of the 
work has been done, for the engineer might report 

1 entirely different scheme for getting rid of the obstacles, 
and could not be compelled to report according to the 
scheme which hai been carried out.

For these reasons I am compelled to the conclusion that 
the plaintiffs have no remedy, and that their action must 
be dismissed, but under the circumstances I give the 
defendants no costs. ,

The plaintiffs moved on notice to set aside the judgment 
and to enter the judgment in their favour, on the following 
grounds :

1. That the judgment is contrary to law and evidence/ 
and the weight of evidence.

2. That the learned Judge erred in holding that the 
defendants were not edipowered under the provisions of 
the Municipal Act, R S. 0. ch. 184, to pass a by-law 
amending the original by-law, No. 169, in order to provide 
sufficient funds for the completion of the work contem
plated or intended thereby.

(*
In Michaelmas Sil tings, December 2nd and 3rd, 1893, 

before a Divisional Co art composed of Galt, C. J., Rose and 
MacMahon, JJ., Moss, Q.C., and A. MacMurcky, supported 
.the motion. The case properly comes within section 573. 
The learned Judge at the trial was of the opinion that 
section did not apply, on the ground that this 
work not authorized by the original by-law, and also that 
the section does not apply to cases where the land in two 
townships is assessed for the work. The building of the
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-culvert was not new work, but was work properly coming Argument, 
within the work contemplated by the by-law as originally 
passed, and it was only after it was found that the outlet 
was insufficient for the purposes contemplated it became 
necessary to build the culvert and incur the expense which 
is the subject of this action. The terms of the section are 
general that when thêpe are not sufficient means provided 
for the completion of the work, then the council are au
thorized from time to time to amend the by-law in order 
to fully carry out the original intention by providing the 
funds necessary for the purpose. The section is not limited 
to the case of the particular township in which the work 
was done, but applies to the case of where, as here, two 
townships are assessed for the work. The amount may 
be recovered against the township generally, leaving it to 
work out its rights under the statute. The corporation 
having brought down the water which the outlet was 
insufficient to carry off, would be liable to damages therefor, 
and to escape such liability the contract was made, and 
judgment would have been recovered against them gener
ally, without regard to how they would have to raise the 
money for the building of the culvert, and therefore the 
-cost is a charge against the corporation generally : Corpora
tion of Sombra v. Corporation of Chatham, 18 A. R. 252 ;
21 S. C. R. 305. In Re Suskey and Corporation of Romney,
22 O. R. 664, it is laid down that where sufficient funds 
have not been furnished by the original by-law to complete 
the work so as to make it effective, the amount can be 
raised under section 573. In that case, which was the 
construction of a drain, it was found that stone portals 
were needed for the work, and that the outlet to a lake 
had to be deepened and certain other work and necessities 
were recommended by the engineer, it was held that the 
by-law providing for them was an amending by-law under 
this section and the township council had power to pass it.
Section 583, sub-sections 1 and 3, do not apply. These sub
sections only apply where the work is wholly completed and 
the work in question is new work not within the contem-

60—-VOL. xxv. O.R.
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plation of the original by-law. Neither Àoes section 585 
aPPly> f°r that only applies to new work. It was not 
essential that there should be a by-htW, the work having 
been done under a contract executed by the defendants 
under the corporate seal, and oflinch the defendants have

XXV.]

Argument.
Section 
within 
where 1 
arise ui 
been te 
569 to 
require' 
enginee 
of the i 
be bene 
municij 
any of 
The sta 
work ct 
unless t 
be no ! 
by-law ! 
for the 
never ai 
within 1 
tion of. 
were an 
here. I 
Act whi 
the defe 
not com 
which w 
neither i 

Mohs, 
compel 
Corpora 
270; Bt 
49* ; Be 
White v. 
555; Or 
borough,

received the benefit ; this has been expressly held by the 
Supreme Court in Bernardin v. Corporation of North 
Duffenn, 19 S. C. R. 581. It is contended that case does 
not apply, because there is a distinction between the 
Manitoba statute under which that case was decided and 
our statute ; but when the statutes are carefully considered, 
it will be found 'that there is in substance no distinction.

M. Wilson, Q.C., and Pegley, Q.C.,, contra. In dealing 
with this matter we have to look at the case in the light 
of the decisions on the liability of municipal corporations, 
and from them it is found that no liability exists against 
a municipal corporation unless the terms of the statutes 
governing such corporations have been complied with, and 
it is the duty of the person entering into a contract with 
a municipal corporation to see that the corporation has the 
power to enter into the contract : Cowley v. Newmarket 
Local Board, [1892] A. C. 345 ; Municipality of Pictmi 
v. Geldert, [1893] A. C. 524; Hiles v. Corporation of 
Ellice, 20 A. R. 225, 233, 240 ; Stephen v. Corporation of 
McGUlivray, 18 A. R. 516; Smart v. Guardians of West 
Ham, 10 Ex. 867 ; Prend v. Dennett, 4 C. B. N. S. 576 ; 
Quaintance v. Corporation of Howard, 18 O. R. 95, 99 ; 
Dillon v. Corporation of Baleigh, 13 A. R. 53, 64; Dillon 
on Municipal Corporations, 4th ed., sec. 459, p. 534 ; Scott 
v. Corporation of Peterborough, 19 Ü. C. R. 469-475; 
Cross v. Corporation of Ottawa, 23 U. C. R. 288 ; Waterous 
Engine Co. v. Corporation of Palmerston, 20 O. R. 420 • 
19 A. R. 47; 21 S. C. R. 556; Young v. Mayor, etc. of 
Leamington, 8 App. Cas. 517, 519; Hunt v. Wimbledon 
Local Board, 4 C. P. D. 48, 53,59. The learned Judge found 
correctly on the evidence that the work, as originally 
templated, was completed, and that this culvert

con-
. . was riot

provided for m the original by-law, but was new work.
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Section 573, therefore, does not apply. The case comes Argument, 
within sub-sections 1 and 3 of section 583, under which, 
where the amount required exceeds $200, no liability is to 
arise until the proceedings pointed out by section 585 have 
been taken, namely, the proceedings required by sections 
569 to 582 inclusive, except as regards the petition 
required by section 569. No report was made by the 
engineer of the cost of the new work, or the amount 
of the assessment required to be imposed on the lands to 
be benefited, nor was any notice served on the head of the 
municipality of the proposed assessment, nor in fact were 
any of the requirements of these sections complied with.
The statute points out a particular mode in which the 
work can be done and the money raised to pay for it, and 
unless the terms of the statute are complied with there can 
be no liability. There is the further objection that no 
by-law has been passed authorizing the work, or providing 
for the raising of the money to pay for it. There 
never an acceptance of the work so as to bring the case 
within the principles laid down in Bernardin v. Corpora
tion of North Dufferin, 19 S. C. R. 581 ; but even if there 
were an acceptance of the work, that case would not apply 
here. It was decided under a section of the Manitoba 
Act which is not in our Act. There are no means whereby 
the defendants can raise the money. They certainly can
not compel the township of Camden to pay the portion 
which would be chargeable against them, and therefore 
neither an action nor a mandamus could lie.

Moss, Q.C., in reply. A mandamus would clearly lie to 
compel the township of Camden to pay their share: 
Corporation of Elderslie v. Corporation of Paisley, 8 O. R.
270 ; Reyina v. Mayor, etc., of Maidenhead, 9 Q. B. D.
494 ; Regina v. Mayor, etc., of Wigan, L. R. 5 Q. B. 267 ;
White v. Corporation of Qosfield, 2 O. R. 287 ; 10 A R.
555 ; Grand Junction R. W. Co. v. Corporation of Peter
borough, 6 A. R. 339 ; 8 S. C. R. 76.
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Judgment June 23rd, 1994. Galt, O. J. 
Quit, O.J.
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This action is brought to recover the balance allegeel to 
be due by the defendants on a contract for the construction 
of a culvert through the railway embankment of the 
plaintiffs.

The origin of the transaction may be stated as follows :
There is a large drain called “Big Creek Drain," which 

runs through the townships of Camden and Chatham. This 
drain discharges into the Thames in the township of Chat
ham, some distance westerly from the culvert. In 
quence of the quantity of water in this drain, which 
iiyuriously affedted some lands in the townships of Camden 
and Chatham, a petition was presented to the council of 
Chatham in accordance with provision of section 569 of 
the Municipal Act (I may mention that all the work 
intended was to be done in Chatham, although some of 
the lands to be benefited

conse-

were in Camden), and a by-law 
was passed by which the lands to be benefited 
assessed for the cost, and an outlet from the Big Creek 
Drain was to be made. What subsequently took place is 
very clearly stated by the learned Judge. It is as fol
lows :—[The learned Judge then read t e judgment of the 
trial Judge, and proceeded.]

There is no question as to the eviden 3e. The judgment 
as respects the facts is correct. Thi by-law 169 
passed under the provision of section 5 
The lots which were assessed in Chatham were in number 
about twenty-five, situate in the 3rd! 4th and 5th con

cessions, and in the township of Camdén about sixteen, in 
the 1st, 2nd and 3rd concessions. By sub-section 2 of 
tion 669 the council is empowered to pass a by-law for 
borrowing on the credit of the municipality the funds 

, necessary for the work, although the sewer extends beyond 
the limits of the municipality, etc. By section 671, before 
such by-law shall be passed it shall be published for four 
weeks, or a copy may, at the option of the council, be 
served on each of the owners, so that they may have an

were
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opportunity of objecting to it. By section 573 power is ‘ Judgment, 
given to the council to amend the by-law when no suffi
cient means are provided for completion of the work.
Such amended by-law need not be published.

In the present case the work as originally contemplated 
was completed.

The provisions of the statute up to this section have 
reference to works done within the municipality, except 
as regards the sub-section 2 of section 569, which author
izes the council to include in the money borrowed suffi
cient to complete the work, although it extends beyond 
the limits of the municipality.

By section 575 the work may be extended beyond the 
limits of any municipality ; but this clause has no applica
tion to the present case, as the work done was within the 
township of Chatham.

By section 576, where the works do not extend beyond 
the limits of the municipality, but in the opinion of the 
engineer or surveyor benefit lands in an adjoining muni
cipality, tb,e engineer is empowered to charge the lands so 
benefited.

It was undef this section the by-law was passed. By 
section 579 the council of the municipality in whi* the 
deepening/ir drainage is to be commenced shall serve the 
head of the municipality whose lands are to be benefited 
with a copy of the report and estimates, etc., and unless 
tKe same is appealed from it shall be binding.

sub-section 3 of section 583, “ the deepening, extend- 
/videning of a drain in order to enable it to 

off jthe water it was originally designed to carry off, shall 
be deemed a work of preservation, maintenance, or keeping 
in repair fldthin the meaning of this section ; provided the 
cost of suchbextension does not exceed the sum of $200, 
and in every case when it exceeds that amount, proceed
ings shall be taken under the provisions of section 585."

There can be no question as to the facts in the present 
case—the cost of deepening and widening the drain 
untvards of $4,000.

[VOL. 475:0. V. TP. OF CHATHAM.
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Judgment. Section 5#5 is as follows :—“ In any case wherein the 
Galt, C.J. better to maintain any drain,” etc., “it shall be deemed 

expedient to change the course of such drain, or make 
new outlet, or otherwise improve, extend or alter the drain, 
the council ot the municipality, or any of the municipali
ties whose duty it is to preserve and maintain the said 
drain, may, on the report of an engineer appointed by 
them to examine and report on such drain, undertake and 
complete the alterations and improvements or extension 
specified in the report, under the provisions of sections 
569 to 582 inclusive, without the petition required by 
section 569.”

It is to be observed that section 583 is obligatory 
on municipalities, “ It shall be the duty of each munici
pality,” etc., to maintain the work in a proper state of 
repair ; and, if the cost does not exceed $200 the deepen
ing or widening a drain shall be considered as a part 
of that duty, but if it exceeds that sum proceedings shall 
be taken under section 585.
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By that section it is optional with the municipality— 
they may undertake, etc.—but if they do they must pro
ceed under the sections 569 to 582, with the single excep
tion as regards the original petition.

The case now before us is one in which two municipali
ties are concerned, the township of Camden, which had 
already been assessed for nearly $2,000, would have been 
assessed for nearly a similar amount in the event of their 
being liable for a proportionate share of the cost of the 
culvert, and without having received any notice.

Section 579 is imperative : “ The municipal council in 
which the deepening or drainage is to be commenced, shall 
serve the head of the council of the municipality * * 
whose lands or roads are to be benefited with a copy of 
the report, plans, specifications, assessment, and estimates 
of the engineer,” etc. This was not done, nor was any one 
of the sections 569 to 582 complied with.

Bearing in mind this express provision, it appears to me 
the agreement set forth in the statement o[ claim■ was
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ultra vire». It is in effect: “That if the said sum of Judgment. 
$2,327.50 shall prove to be insufficient, the corporation 
shall thereupon forthwith raise by by-law and pay to the 
company such further sum as may be necessary to meet 
the extra cost,” etc. It is to meet this extra cost this 
action is brought.

By section 340 by-laws must be passed in order to create 
debts. In the present case there was no by-law ; and by 
section 341 : “If the by-law is for a work payable by local 
■assessment, it shall recite : (o) The amount of the debt,” etc.
By the agreement sued on there was no ascertained amount.

This is a hard case on the plaintiffs ; but, on the other 
hand, this being a work payable under local assessment, 
the interest of the ratepayers must be considered, and I 
cannot believe the ratepayers in the townships of Camden 
or Chatham would have consented to a by-law taxing th 
to the extent of a large sum of money for a work which 
in reality was more for the interest of the plaintiffs than 
of the ratepayers of either Chatham or Camden.

The case of Young v. Mayor, etc., of Leamington, 8 App.
Cas. 517, was a much harder case on the plaintiffs than 
that now before us.
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Galt, O.J.
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It is unnecessary to refer to the report of the case in 8 
<3- B. D. 579, as the judgments of the learned Judges in 
the Court of Appeal are fully set out in the judgment of 
Lord Blackburn. In quoting the judgment' of Lindley 
L. J., the following statement appears : “ The Act draws a 
line between contracts for more than £50 and contracts for 
£50 and under. Contracts for not more than £50 need nof* 
be sealed, and can be enforced whether executed or not, and /
without reference to the question whether they could be '
enforced at common law by reason of their trivial nature.
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than £50 are positively required to 
be under seal ; and in a case like that before us, if we were to 
hold the defendants liable to pay for what has been done 
under the contract, we should in effect be t-epealing the Act 
of Parliament and depriving the ratepayers of that pro
tection which Parliament intended to secure for them.”
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____ peculiarly applicable to the present
Galt, O.J. case. On referring to the original assessment under by- 

law 169 it will be found that some of the lots are rated 
at-very considerable sums, varying from $200 to $400.

The appeal must be dismissed. No costs.
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Rose, J.

I am not quite sure but that there was a slight misap
prehension of the facts at the trial on a point that may be 
material, and I shall, therefore, briefly state the facts as I 
understand theng.

The defendant corporation on the 7th October, 1890, 
passed a by-law for the purpose of making a new and •
additional outlet to certain drains known as the “Louisville
Tap and “ Big Creek Drains.” This by-law was based upon 
the report of Messrs. McGeorge and Flatter, the corporation 
engineers, which report embodied a plan or profile shewing 
the excavation down to the river Thames, through and 
under the railway embankment, upon which the tracks 

laid. The estimate in the report of the cost of the 
work was for such excavation. It was known to the 
engineers that the work could not be completed—that is 
to say, that there could be no excavation under the rail
way embankment—without the building of a culvert ; but 
they made no provision for a culvert, and without any 
provision for such purpose the report went before the 
council, the by-law was passed, and the work entered 
upon and carried on as far as was practicable, the engineers 
relying upon an opening through a small existing culvert 
to carry off any water that might be brought down by 
the new or extended drain.

The engineer McGeorge, on his examination at the 
trial, in answer to the learned Judge, gave the following 
evidence :—

“ Q- DM that outlet go down to the river ? A. To the 
river Thames. Q. How could an estimate be made of such 
a work without estimating for getting through the rail-
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ie present 
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way ? A. Well, I supposed that would be a matter that Judgment.
would have to be arranged for afterwards. I could not »-----7
tell what kind of culvert the railway would want. If I Me’ ' ' 
put in a small estimate of few hundred dollars they 
might want something else. Q. And it was, however, an 
absolute necessity before that work could be completed ? 
A. They must have something there to get through. * 

Q. Then do I understand that that expenditure was 
all useless until this culvert was put in ? A. No ; it would 
be about useless until this culvert was put in. Q. So that 
the culvert was an actual and necessary part of that Big 
Creek Drain ? A. Oh, yes, the opening was absolutely 
necessary.

“ Mr. Wilson (Q.) An opening was necessary ? A. Yes.
“Q. I see your report merely recommended a drain 

through the present existing opening? A. There was a 
small drain there, and there was a cattle pass that was 
used as a drain and for the passage through of cattle. Q. 
And you were running through the same opening ? A. 
Yes, bbt it was not nearly deep enough. Q. And that 
opening was a wooden structure ? A. Yes. Q. Then your 
profjle carried the work right through as if that were 
deepened, making no provision for a culvert at all ? ' A. 
Yes. I didn’t know what to provide for a culvert there.”

Looking at the profile and the report, I think any one 
not an engineer, and not resizing the necessity for 
superstructure to carry the earth, in order that an excava
tion in accordance with the profile might be made, would 
have come to the conclusion that the profile drawing with 
the report provided for a drain of a proper depth and 
proper levels to give a suflieient fall to the river. And it 
is manifest from the above evidence that the engineer did 
not call the attention of the council, by his report or his 
profile drawing, to the fact that a culvert was necessary. 
Whatever other information they may have had I do not 
now stop to enquire. It is further manifest that without 
a culvert it was impossible to have the drain of the depth 
provided fop by the report and the drawing. The natural 
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entered into between the plaintiff Wild the ilnleiiilitlit 
poratioh providflng for the construction of b etilverb. Tim 
approximate tisist was the sum of fil,8*7.60, the corpora
tion covenanting, however, to pay whatever sum wotthl ho > 
siitfielent to moot the extra mist of construction, The 
work was carried out |nir«uant, to the contract, a portion 
of tlie amount was paid, hut when the balance, 
$S,00t.85, xvas asked for, the defendant corporation refused 
to pay* raising the defence of alfni vires,

The contract was under seel, hut no by-law had boon 
passed authorising the council to enter into it,

My learned brother has found that the council agreed 
that the work should lie done, promised to pay for it, 
accepted and uses! it when completed, aad not until after 
completion disputed the liability to pay, and refused pay- 
ment; and further said that he should have no hesitation 
on the facts, upon the authority of Bernardin v. Corpora
tion o/XortA Dnjfenn, 19 S. C. R. 581, in. holding the de
fendant liable as on an executed work, but for the fact 
tlmt there appeared to him to be no clause in the Municipal 
Act making the defendant corporation liable or enabling 
it to contract under the circumstances here existing.

It is manifest that this is a case in which the defendant
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61 6 O'^l'oratlon, miles* there was something in the charter 
or statute giving It existence, which freed It from liabiky.
I he legislation hi Mnnltohn was permlsslveas to the passing 

o hy- aws, ami such permissive legislation was not cm, 
s dure,I by the minority of tlm Supremo Court to prevent 

*“ 7° aUm0,i"« liability, The Municipal Act for thie
<"l, ™vl"t’e provides that a corporation shall exercise ite 
V powers through its council, and that Its council shall

erne its powers by by-law. But our Courts have never 
hold that such form of legislation prevented a liability 
attaching to a municipal corporation for executed 
tracte.

Tho case of Pirn, v. Corporation of Ontario, 9 C P 104 
which is so much referred to in the Bernardin case was’ 
decided in the 22ml Viet, and in the same year, as far as 

°7' the provision of the statute requiring a 
■cornicd to exercise its powers by by-law, was passed. 
But nindjliat six years after, the Court in Perm v 
Corporation of Ottawa, 23 U. C. R. 391, followed the Le 
of Pint v. Corporation of Ontario, saying that it waa 
bound by the decision, without referring at all to the 
•change in the statute law, or in any way indicating that 
it made any difference.
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Judgment. I need not refer to the subsequent cases until we conm 
Rom, J. to the case of Robins v. Corporation of Brockton, 7 O.R. 

481, where the law was again discussed in the light of, 
the cases in this Province, and of Young v. Mayojfi, etcfof 
Leamington, 8 App. Cas. 517, which case is also con
sidered by the Supreme Court in the Bernardin case.

The result of the decisions appears to me to be as follows : 
—By the case of Waterous Engine Co. v. Corporation. of 
Palmerston, 21 S. C. R. 566, it was decided that an 
executory contract under seal, but unauthorized by by
law, does not liind a municipal corporation. There the 
contract was under seal, but there was no by-law. The 
Bernardin case determined that on an executed contract,, 
without either by-law or contract under seal, a muni
cipality might be liable, and unless there is some distinction, 
between the effect of the legislation in Manitoba and 
Ontario, that case would govern the present if the facts 
bring it within the decision ; and the case of Robins v. 
Corporation of Brockton, following the line of decisions 
in our own Courts, shews that there is no distinction to be 
drawn between the legislation in Manitoba and in On tario
ns affecting the question of liability.

Further, the decisions in the Supreme Court in the 
Bernardin case, and in our own Court in Robins v. Cor
poration of Brockton, shew that notwithstanding the 
decision in Young v. Mayen', etc., of Leamington, and 
Hunt v. Wimbledon Local Board, 4 C. P. D. 48, the 
law as laid down and followed by our Courts since Pirn 
v. Corporation of Ontario is to govern.

The facts necessary to render a municipal corporation 
liable are, an executed contract for the performance of the 

- work within the purposes for which the corporation was 
created, and the adoption of such work of which it had 
received the benefit. And I think that the decision in Cor
poration of Sombra v. Corporation of Chatham shews that 
the defendant here may be liable without reference to 
whether or not there is a provision in tho Municipal Act 
under whichjthis work might have been carried on.
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In Corporation of Sombra v. Corporation of Chatham, - 
the plaintiff Murphy, sustained damage by the overflow 
-of water on his lands. It was ai'gued and held by some 
of the Judges in the Courts through which the case pro
ceeded, that there could be no liability except such 
rested upon the 
recovery of damages must be confined to stich limited area ; 
and proceeding upon such theory the provisions of the Act 
were carefully scanned to ascertain whether or not there 
was any clause which enabled the municipality to charge 
damages upon the limited area. But in the Supreme 
Court recovery was had generally against the corpora
tion, leaving it to work out any provisions which might 
-exist to enable it to raise the money.

It seems to me

Rose, J.
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that, following the principle of that 
decision, what the plaintiff corporation may well say, in 
answer to the municipal corporation setting up that there 
is no provision in the statute enabling it to charge the 
money claimed in this action against the limited area 
benefited : " We are not concerned as to that. We have 
performed the work for you. You have had the benefit 
of it. You have adopted it. You as a corporation are 
liable to us. If your Act of incorporation or statute 
governing you enables you to charge the money when paid 
upon a limited area, either within your own municipality 
or partly within and partly without, then it is for you to 
take such steps as may be necessary to raise the money in 
that manner. But if there is no such provision that is no 

why you should not pay us the money, and raise it 
■an you would raise any other money that it might become 
necessary for you to raise for any purpose which it 
incumbent upon you to provide for. If we had not done 
this work for you, you would have been liable to actions 
for damages, and such damages would have been 
against you generally, and you would have had to provide 
for their payment, and out of the same fund froi/)which 
you would have procured money to pay such damages you 
should now pay the cost of the work which we have exe
cuted to save you from damages.”
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I therefore do not enquire whether the sections referred 
to in the judgments of my learned brother Street and the 
learned Chief Justice avail to enable the defendant cor
poration to raise the money required by charging it upon 
the limited area. If they do, let the defendant corporation 
take advantage of the provisions. If they, do not, then it 
must be paid out of the general funds of the municipality 
in the same way as in Corporation of Sombra v. Corpora
tion of Chatham, the damages were directed to be paid.

In my opinion the appeal must be allowed with costs, 
and judgment entered for the sum claimed, with interest 
and costs.
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\

MacMahon, J. :—

The tendency in this case would naturally be to care
fully scan the sections of the Act giving municipalities 
power to contract in respect to drainage works, to see if 
by any possibility the township could not be held liable 
under its contract entered into with the railway company. 
For the work under the contract has been completed, and 
the township is now enjoying the benefits resulting there
from.

The initial step to enable any municipality to pass a 
by-law for the drainage of lands, is a petition to the council, 
by a majority in number of the persons shewn to be the- 
owners of lands in any part of /municipality to be bene
fited, and the legislature has, therefore, for manifest reasons 
carefully circumscribed the powers of municipal councils 
in dealing with drainage matters. It is necessary, th 
fore, to consider the position of the work on this drain 
when the contract was entered into between the township

-V
\

ere-

and the railway company.
. For the work as contemplated by the engineer—which 

was to make a new and additional outlet for the Louis
ville Tap and Big Creek Drains—he, from the report and 
plans, assumed that a then existing small drain and 
cattle pass under the railway would be sufficient to carry

I
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the water to its final outlet at the river Thames. For the Judgment, 

report recommends “ the construction of a drain through MacMahon, 
the present existing opening in the Canadian Pacific Rail- J- 
way on lot 23, in Chatham township, and continuing the 
present existing drain on said lot.” The township by
law provided ample means for the completion of the work 
thus contemplated, and left a small surplus. Through 
some error or miscalculation of the engineer as to the 
volume of water that would be brought down by the 
drain, it was found that the outlet provided was inade
quate. Upon this discovery being made the township 
^entered into the contract with the railway company out 
<if which the present litigation has arisen.

It may, from the evidence of Mr. McGeorge, the town
ship engineer, now be assumed, that the outlet originally 
provided rendered the rest of the drainage works wholly 
ineffective and almost valueless. It therefore became 
necessary, if the former expenditure was not to be totally 
thrown away, that an improvement should be made by 
means of a new outlet under the railway.

How, then, does the legislature direct that such improve
ment when required shall be provided for ? Two munici
palities were interested in the drainage works in question ; 
the township of Chatham, in which the drainage works 
were commenced, and the township of Camden, the lands 
in which were to be benefited without the work being 
carried within its limits. The work undertaken under the 
by-law passed by the township of Chatham upon the 
report of its engineer, and of which the township of 
Camden had notice, and for which the lands of those 
benefited thereby had 
pletecl —-

The railway company’s contention is that the work 
performed by it under the contract was done under the 
authority which the corporation of Chatham possessed by 
virtue of section 573 ; and that the corporation through 
its officers and authorized agents had agreed, under the 
power conferred by such section of the Act, to amend by-

ierred 
d the 
t cor- 
upon 
ration 
len it 
pality 
;pora-
aid.
costs,
terest

i carn
alities 
see if 
liable 
ipany. 
:1, and 
there-

mss a 
ouncil. 
>e the- 
bene- 

easons 
luncils 
there- 
drain 

raship
been duly assessed, was fully com-

which 
Louis- 
rt and 
a and 
carry



V

486 [vol.

Judgment. law No. 169 so as to provide for the raising of sufficient 
MaoMahon, funds with which to complete the work. But by-law No. 

J- 169 provided sufficient means to carry out the intention 
of the by-law, and of the petition on which it was founded, 
for the work petitioned for, and provided for in the by
law had been completed, and there was an unexpended 
surplus. Moreover, section 573 does not apply where there 

two or more municipalities interested in carrying out 
drainage works. This is made abundantly clear by refer
ring to subsequent sections of the Act, commencing with 
section 675.

The statute, acpording to my view, duly authorized the 
municipal corporation to carry out this work, either as an 
“ alteration and improvement ” to the drain under section 

deepe'ning-and widening of the drain to enable 
it to carry off the water it was originally designed to carry 
off, and so coming within section 583, sub-sections 1 and 3. 
In either case (as the cost under section 583 would 
exceed $200) all the requirements of the statute in 
nection with the passing of a drainage by-law, with the 
exception only of the petition from the owners of the 
property to be benefited, would have to be complied with, 
including the examination and report of an engineer ; the 
assessing and levying of a special rate for the payment of 
the principal and interest of the debentures to be issued to 
meet the outlay for the works ; service on the head of the 
municipality of Camden of a copy of the report, plans, 
specifications, assessments, etc., for such improvements, in 
order that such township might have an opportunity to 
appeal.

The contract entered into was between the township of 
Chatham and the railway company, in respect to a fresh 
outlet for a drain already completed, in so far as it could 
tie under the plans and specifications of the 
was contemplated that an expenditure of alheast $2,327.50 
would be required to build this stone culvert under the 
railway, and such expenditure might be much increased 
and was increased to over $4,440, and the only manner in
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•which the township of Chatham could contract was by Judgment- 
passing a by-law after complying with the formalities MacMahon, 
prescribed by the Act. J'

This is not the ordinary case of a municipal council 
entering into a contract, the expenditure in connection 
with which must be borne by the general taxes levied 
from the whole of the ratepayers. Had the contract 
between the township of Chatham and the railway com
pany been one of that character, Bernardino. Corporation 
of North Dufferin, 19 S. C. R. 681, might possibly have been 
followed, although no by-law had been passed authorizing 
the contract, as the work had been performed under the con
tract, and the township had accepted the benefit. But under 
the Act the municipal council has no authority to pass a by
law authorizing a contract, except for the benefit of those 
interested in the drainage works, and such by-law is only 
valid when it provides for assessing and levying a special 
rate on the property to be benefited, for the payment of 
the debentures issued for the works. In fact what the 
municipality does by passing the by-law is simply to guar
antee the payment of the debentures issued at the instance
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of the persons who are to be benefited by the construction 
of the drainage worksAThe authority of municipal cor
porations is well stated in such cases as the present in 
Dillon, 4th ed., sec. 459 : “ So where the corporation 
orders local street improvements to be made, for which the 
abutters are the parties ultimately liable, and which by 
the charter must be made in a prescribed mode, if made 
without any contract or a valid one, the doctrine of implied, 
liability does not apply in favour of the contractor, unless, 
indeed, the corporation has collected the amount from the 
adjoining owners and has it in its treasury.”

Where, as in Corporation of Sombra v. Corporation of 
Chatham, 21 S. C. R. 305, and Corporation of Raleigh v. 
Williams, [1893] A. C. 540, an action has been brought 
against a municipality in which drainage works are situ
ated for damages for injury to-lands caused by neglect 
-of the municipality to perform the statutory duty imposed 
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Judgment, of keeping such drainage works in repair, and judgment 
MeeMehon, is recovered against the corporation, such judgment is 

^ against the corporation generally, and the corporation 
must pay the amount thereof out of the general funds 
of the township. But in such cases section 592 of the 
Municipal Act provides a special means by which the cor
poration is to recoup itself for the amount of the judgment 
so paid, which is " to charge the amount pro rata upon 
the lands and roads liable to assessment for such drainage 
works.” Could a judgment be recovered against the town
ship in the present case, there would be no authority to 
charge the amount against the lands of those liable to 
assessment for drainage works, because it would not be 
judgment for damages caused by such drainage works, and 
section 592 would therefore not apply. And if the amount 
could not be charged back upon the lands benefited, then 
the corporation—which

A tcati

ber t
lieu

Hdd^\a

Th

doubt
means the whole of the ratepayers, 

in the township—would be paying for works from which 
only a few derived any benefit, and in respect of which 
the council had no authority to contract so as to make the 
corporation liable. A judgment would therefore be an 
indirect means of effecting that which the corporation was. 
not legally empowered to do. '

Much as one may regret at having to dismiss this motion, 
that result is inevitable according to my view of the law.

I think the conduct of the defendant corporation has 
been such as disentitles it to the costs of this motion. The- 
motion will therefore be dismissed without costs.
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[CHANCERY DIVISION.]

Edwards v. Findlay.

Will—Codicil—Revocation of Bequest.

A testatrix by the third clause of her will bequeatnfetUio S., the interest 
on the sum of $3,000 for life, and after his death directed the $3,000 to 
be divided among his children, and by a subsequent clause she directed 
her executors to deduct out of the $3,000 all payment» made to S. after 
the date of the will. By a codicil she directed that the bequest num
ber three, bequeathing to S. the interest on $3,000 be revoked, and in 
lieu thereof the sum of $600 be paid to him, or his heirs, and that the 

after the date of the will should apply
thereto :—

Held, that the effect of the codicil was to revoke the whole of the third 
clause.

This was an action brought for the construction of certain statement, 
doubtful clauses in the will of Mary Atkinson, dated 14th 
August, 1884, and of the codicil to it, dated 10th April,
1885. A motion for judgment upon the pleadings came 
on before Street, J., in Court on 3rd May, 1894.

direction as to payments made

Clarke, Q.C., for plaintiffs, the executors 
8. H. Blake, Q. C., and Canniff, for certain residuary 

legatees.
Dr. Hoskin, Q. C., for the infants and certain adults in 

the same interest.
Hoyles, Q. C., for the Synod of Toronto and Mary 

Nighswander.

s motion, 
the law. 

ition has 
on. The-

G. F. H.. May 8th, 1894. Street, J. :—

The portions of the will in question material to be con
sidered are the following clauses :—

“ Third. I bequeath to Richard R. Simmonds, son of 
James Simmonds, the interest of the sum of $3,000, which 
$3,000 is to be raised out of the interests to which the 
hereinbefore recited declaration of trust would have ap
plied, and no other source, during the term of his natural 
life, and on his decease direct that the said $3,000 be

»
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Judgment, divided equally among his then surviving children and 
Street, J. the survivors thereof in equal portions, to be invested and 

paid them with any prohts that may accrue as they attain 
the age of 21 years ; and in case the said Richard R. Sim- 
monds die without children surviving him, I then direct 

" that the said $3,000 be divided among the legatees herein
after mentioned in the proportion of their legacies.”

Then follow clauses numbered “ fourth ” to “ fifteenth," 
respectively, by which legacies are given to various per
sons therein named. The sixteenth and seventeenth 
clauses are as follows " Sixteenth. I direct and hereby
instruct my executors to deduct from the $3,000 
tioned in the bequest to Richard R. Simmonds any 
sums that I may advance the said Richard R. Simmonds 
subsequent to the date of th% my last will, or that my 
estate may have to pay on account of any bonds or securi
ties I may have given on his behalf.”

” Seventeenth. I bequeath to May Simmonds, daughter 
of James Simmonds, the sum of $500, to be paid out of 
the residue after payment of all prior bequests ; and should 
there be any further residue I direct that it be divided 
among the legatees hereinbefore mentioned in the bequests 
numbered four to fourteen inclusive, in the proportion of 
their legacies.”

The codicil is as follows : “ I do hereby direct that the 
bequest numbered three, bequeathing to Richard Sim
monds, son of James Simmonds, the interest on the sum of 
$3,000 be revoked and annulled, and in lieu thereof I 
bequeath to the said Richard Simmonds, son of James 
Simmonds, the sum of $500, to be paid to him or his heirs 
in cash by my executors
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as soon as convenient after my 
decease. I further direct that the conditions mentioned in 

■ number sixteen shall apply to this bequest."
It is contended on the one hand that the whole of the 

third clause of the will is revoked by the codicil ; on the 
other hand, that only the portion of the third clause refer
red to in the codicil in express terms, viz., the bequest to 
Richard Simmonds of the interest on, the $3,000, is re
voked.
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The rule is well settled that a legacy once given is not Judgment, 
to be held to be revoked unless the intention to revoke it 
is clear, and that a revocation by codicil shall not be 
allowed to interfere with the provisions of the will to any 
greater extent than the terms of the codicil require.
These, however, are, mere amplifications of the rule that 
the intention of the testator as gathered from the language 
he has used is to be carried out.

I find little help towards the construction of this will 
from either rules or cases, and am driven to consider the 
ambiguous phrases used without other light than that shed 
upon them by the remainder of the will itself.

The grammatical construction of the codicil is in favour 
of the revocation of the whole of the third clause of the 
will, but the misrecital of the contents of the third clause 
leaves the construction to be placed upon the codicil open 
to be determined either v\ray according to the context 

I think the key to the solution of the difficulty is to be 
found in the sixteenth clause of the will and in the refer
ences to it. In that clause the testatrix directs in effect 
that the $3,000,fnentioned in the third clSuse is to be re
duced by any sums that she or her estate may have to 
pay on account of Richard R. Simmonds. So that in 
she had to p>y for him $3,000, neither he nor his children 
would.take anything under the will.

It is plain from this clause that she had felt called 
for some reason which does not appear to lay aside 
of $3,000 for the benefit of Rich&rd R. Simmonds and his 
children, but that she had in view the possibility that it 
might in effect be adeemed by payments made to hi$for on 
his account during her lifetime, or after her deaÉ'upon 
liabilities assumed by her on his account, and that to the 
extent of such payments, her intended benefits in favour 
of him and his children were to be taken as satisfied : in 
other words, there was no independent intention to benefit 
his children as distinguished from himself, and the gift in 
the codicil therefore fulfils the whole intention,

The same intention is very plainly expressed in the
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Judgment, codicil ; the $600 is directed to be paid to him or to his 
Street, J. heirs, but it is coupled with the provision that the six

teenth paragraph of the will shall be applied to the substi
tuted as it was to the original gift. A difficulty which 
appears to me to be decisive is raised in the way of the 
construction of the codicil contended for by the children 
of Richard R. Simmonds by the application of the sixteenth 
paragraph to the gift substituted by the codicil. Suppose 
the testatrix to have advanced to Richard R. Simmonds 
after the date of the codicil a sum of $600, is that sum 
be deducted tiohi the $3,000 mentioned in the third para
graph or is it to be applied to wipe out altogether the 
substituted gift ? She must have intended that it should 
be deducted from only one of the gifts, and that gift must 
have been the gift of the $500.

The conclusion I come to is that between the date of the 
will and that of the codicil the testatrix, for some reason 
or other which does not appear, had determined to cut 
down her gift to Richard R. Simmonds and his family from 
$3,000 to $500 ; that she intended to revoke the third 
clause of her will absolutely ; that she has used language 
sufficient for the purpose of carrying out her intention, and 
that the gift in the codicil is substituted for all the gifts in 
the third clause of the will. The language used in the 
codicil relied on as restricting the revocation to thejife 
interest given to Richard R. Simmonds must be read1 as 
merely an inaccurate recital or description of the purport 
of the third clause of the will and not as limiting the revo
cation to ther-pçrtionyôf the third clause specially men
tioned. The $3,000 will not be raised, but the benefit of it 
will go under the rariduary clause to all the legatees who 
would have taken it in default of children, of Richard R. 
Simmonds, excepting only the Synod of the Diocese of 
Toronto and Mary Nighswander.

The difficulty in the construction of the will rendered 
this action necessary, and the costs of all parties must come 
out of the estate—those of the plaintiffs to be taxed as 
between solicitor and client.

xxv.]THE ONTARIO REPORTS.
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[COMMON PLEAS DIVISION.] 

DlSHER V. Cr.ARRIS.

Principal and Agent—Undue Influence—Excessive Payment for Services 
Procured hy—Right to Recover Back.

Where làin-tiff a

This was an action tried before Meredith, J., without a 
jury at St. Thomas on the 7th of May, 1894.

The action was to recover the sum of $2,000, which the 
plaintiff claimed that the defendant had induced her to 
pay him for alleged services rendered to her in obtaining 
.payment of certain insurance moneys. The plaintiff’s hus
band had died leavingsome $27,500 insurance on his life, 
payable to his wife, the plaintiff. The defendant who had 
been a warm personal friend of the husband during his 
lifetime, and also of the plaintiff, tendered his services to the 
plaintiff to 
insurances

Statement.

\
her in securing the payment of the 

There were rumours of th^Jipsband 
suicide, which came to the knowledge 

•of the insurance companies, who employed detectives to 
investigate the fcatter, and the defendant claimed that 
in consequence ofVhese rumours it required great skill 
>to procure the parent of the moneys without litiga
tion, with possible lops. The defendant had conducted 
•negotiations with the companies .for payment and had 
taken a trip to Galesburg, U. S., in reference to one of 
the policies. On the claim being made the plaintiff at first 
refused to entertain it, and after consultation with her solici
tor, offered the defendant $300, but subsequently on threats 
ibeing made by the defendant that he had knowledge of 
facts which might prevent the insurance moneys being 
(paid, presumably relating to the alleged suicide, the plain

having commitl
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tiff was at last induced to pay the $2,000, but immediately 
afterwards she repented having done so and brought this, 
action to recover back the amount. Evidence was given to 
shew that one per cent, on the amount of the fund 
reasonable sum to be paid for the services performed by 
the defendant.

The learned Judge allowed the defendant $300, and dir- 
cted that judgment should be entered for the plaintiff for 

the balance, $1,700.
The defendant moved on notice to set aside the judgment 

and to have judgment entered in his favour.
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Statement.

I
e

!

II
In Easter 'sittings, May 28th, 1894, before a Divisional 

Court, composed of Rose, and MacMahon, JJ., Wallace 
Nesbitt, supported the motion. The plaintiff here claimed 
that the $2,000 was exorbitant, and that the circumstances 
under which it was obtained, amounted to fraud and 
cion. Fraud and coercion were disproved at the trial. 
The learned Judge seemed to think that because the defen
dant refused at the trial to refer the matter to a referee, 
it constituted evidence against him; but the defendant 
having been charged with fraud and coercion insisted 
having the action gone on with. The law laid down in 
Sheard v. Laird, 15 A. R. 339, governs this case. There it 

held that undue influence cannot be presumed ; it must

;

coer-

Ü1
%I

i on

WHS
be proved ; and where a party has had ample time to take f 
advice, and does take advice, that removes it from the 
ground of undue influence. In this case the plaintiff had 
ample opportunity to decide whether she would pay the 
defendant $2,000 or not ; and after consulting her solicitor, 
she decided of her own free will to dp so. What took 
place amounted to a settlement entered into with a full 
knowledge of all the facts, and, therefore, the plaintiff is. 
bound by it. It is a difficult matter to value skill at so. 
much an hour. Men occupying high positions, as leading 
counsel, physicians, and engineers, charge what to 
might seem very exorbitant fees, but if people wish to pro- 

their services they must pay them what they charge.
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and having done so they cannot afterwards repudiate flu. 
payment and recover back the amount paid on the grouiid 
that it is too large. In this case the defendant was specially 
employed because the plaintiff thought he could carry on 
negotiations of the most delicate character, and where less 
skill might have resulted in failure to obtain the payment 
of insurance moneys without litigation, which would have 
been long and tedious, causing her great worry and expense 
with the possible result of her claim being disallowed. The 
plaintiff considered all this and decided to pay the defendant 
the $-,000, and having paid it, she cannot now recover it 
back. He referred to Hunter v. Atkina, 34Iy. & K. 113 ; 
Harrison v. Guest, 8 H. L. 481.

McCarthy, Q. C., contra. At the trial the defendant 
based his right to retain the $2,000 not only on the ground 
that it had been paid under a settlement, but also that 
such sum was a fair remuneration for his services.' The 
learned Judge then remarked that if he based his right on 
the latter grou nd that it had better be referr ed to a referee 
to ascertain what would be a proper sum to be paid. The 
defendant refused to assent to this, and this raised the in
ference that the defendant was not willing to take what 
his services were worth, but was endeavouring to stand on 
the sëttlement, whether fair or not. The evidence in this 

shewed that, the defendant tendered his services to 
the plaintiff more in the character of a friend than as a 
professional agent, and acting in that capacity he would 
have no legal claim for any services he performed. But 
even assuming that he was acting in the capacity of an 
agent, he could only recover what his services were actually 
worth. It is shewn that the trouble and time expended 

ng this money, was very trifling, the insurance 
moneys being paid upon receipt of the proof papers. Evi
dence was given to shew that $300 would be a fair sum to 
pay for an agent's services in such a case as this. The 
defendant might just as well have charged $5,000 as $2,000. 
The evidence also shews that the plaintiff’s feelings were 
worked upon so that she realty,was not a free a<rent in 

63—VOL. XXV. O.R.
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Argument, giving the cheque. The real reason for giving it was a 
threat that defendant would divulge something vtfrich^if 
divulged, would prevent the recovery of the money, 
is a very different case from Sheard v. Laird. Here thd 
claim, if maintainable at all, must be on the ground of/a 
fiduciary relationship. He also referred to Waters f v. 
Donnelly, 9 O. R 391 ; Broun v. Kennedy, 33 Beav. 133, 
4 D. G. J. & S. 217,223 ; Evans on Principal and Agent, 
294-305 ; Kennedy v. Broun, 13 C. B. N. S. 677 ; Cooke v. 
Lamotte, 15 Beav. 234 ; Huguenin v. Baseley, 2 W. & T. L. 
€., 6th ed., 607 ; Watson v. Rodwell, 11 Ch. D. 150 ; Mitchell 
v. Homfray, 9 Q. B. D. 587 ; Harvey v. Mount, 8 Beav. 439 ; 
Tate v. Williamson, L. R. 2 Ch. 55, 61 ; Hunter v. 
Atkins, 3 My. & K. 113 ; Billage v. Southee, 9 Hare 534.

Wallace Nesbitt, in reply. There was no such fiduciary 
relationship then existing as would prevent the arrange
ment being entered into. The plaintiff was not relying on 
the defendant at the time the matter was settled for she 
consulted with her lawyer, and was acting under his advice 
when the settlement was effected : McEwan v. Milne, 5 
0. R. 100.
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June 23rd, 1894. Rose, J. :—

It. to my mind, simplifies this case to state upon what 
the defendant based his claim to be remunerated, and 
what grounds he by his counsel at the trial repudiated 
taking.

He was not in any sense supplying such service as would 
be required from a solicitor—for Mr. McCrimmon 
tained and paid most handsomely for his services. He 
was acting as an agent simply—tendering his services 
under the guise of friendship.

According to the plaintiff, what took place when the 
policies were handed to the defendant, was as follows

He (Mr. Clarris) said : ' Have you given the policies 
to any person, Mrs. Disher ? No, said I. Well, you had 
better hand them over to me, I will do well by you ?’ Mrs.
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'Clarris says, ‘ Yes, Mrs. Disher, my husband will do well Judgment, 
by you as he would by his own sister, he will do what is 
honest and straight.”'

Mrs. Disher would reasonably expect services to be 
rendered for which remuneration would be sought, and 
that the defendant would continue to be a friend to whom 
she might resort whenever she needed the comfort that 
comes from counsel with a friend.

For such services of friendship, of course no recoiSpense 
could be claimed ; but it seems to me they have been relied 

' uPon 88 shewing greater value in the services rendered as 
an agent, and care must be exercised lest confusion should 
arise.

The defendant, by his counsel, stated that his claim 
for the value of his services 
earned all he received from Mrs. Disher.

Further, the defendant’s counsel stated in effect that the 
claims under the policies were just and legal claims which 
the plaintiff could have enforced, and against which no 
just defence could have been urged.

The defendant was, therefore, not aware of any defence 
on the ground that Mr. Disher had committed suicide, and 
did not, at the trial, claim remuneration on the ground 
that he had succeeded in obtaining the moneys from the 
companies by concealing any such fact, or by inducing 
any company to waive any defence it might have on such 
ground, or leading any company to suppose that such fact 
would not afford a ground of defence to a claim on the 
policy. There was, therefore, no finesse required to obtain 
payment.

It follows, therefore, that—apart from any trouble and 
loss of time occasioned by the plaintiff, a nervous woman 
an trouble, going often to one whom she had been invited 
to regard as a friend, and to whom she had committed her 
affairs—the only services the defendant rendered were in 
presenting claim papers and obtaining payment—steps in
volving loss of time and some trouble for which the defen
dant was clearly entitled to be paid.
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The fact as to the alleged suicide was brought to the 
notice of the companies ; detectives were employed to inves
tigate, and after full enquiry the claims were paid.

It is clear that the ground upon which the defendant 
based his claim for handsome remuneration, was that the 

spicion of suicide having been raised, it required the most 
delicate management on his part to obtain settlements 
with the company, and that had he not exercised great 
skill and caution, and manifested great diplomatic powers, 
litigation might have resulted with delay, anxiety and 
possible loss as the result. Assume all this. Apart from 
such a consideration, the services rendered might have 

' been performed by any solicitor’s clerk, and a few dollars 
would have covered the work actually done. There is no
doubt the plaintiff required the services of a man of busi- 

with tact and skill, and for such services she must

Judgment. 

Rose, J.
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pay a fair sum. True, the defendant went to Galesburg, 
but so did Mr. McCrimmon go to New York.

The business judgment which was needed in one case, 
was, no doubt, required in the other.

If a solicitor without the assistance of an agent had 
transacted all the business, obtained all the money, made 
all the trips, and had all the interviews, and had charged a 
lump sum of $2,000 in addition to his disbursements, I 
should unhesitatingly say his conduct should pass in 
review before the discipline committee of the Law Society.

The fact is, that the plaintiff has paid to Mr. McCvim-
$600 00
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2,000 OO
To the defendant, travelling expenses

And for her husband's debt allowed him to 
retain, say, out of $589.................................

Total...................................................................
There may be other sums I have not noted.
My own judgment of what the defendant should be 

entitled to for everything he did is, that the one per cent, 
named by Mr. Plummer would be fair and full remuner-
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$2,951 00
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nation. Such a sura would well pay for getting in a just Judgment 
and legal claim, to which there was no defence, and should 
insure business activity, skill and judgment. But assume 
that greater liberality might be expected, and allow two 
per cent., for which there is, on the record of evidence, in 
my opinion, no warrant, the amount paid to the defen
dant is still so excessive as to compel one to look for a 
reason why it was paid.

That reason is not far to find. Assuming that the plain
tiff was a shrewd woman with some force of character— 
she was still a woman with a womans weaknesses, in 
her case aggravated by sorrow, trouble,-anxiety, and physi
cal ailments, unaccustomed to business and acted upon by 
a man of business experience, who apparently was not 
unwilling in her presence to exhibit violence of manner, 
and use words and expressions such as suggested, if they 
did not actually express, threats, that from his stores of 
knowledge obtained by his intimacy with her husband and * 
her, he could bring out one fact, at least, so potent, that 
the moneys, although in hand, might be recovered by the 
-companies which had paid them in ignorance of such 
knowledge as he possessed, and thus, indeed, by fraud, j.

This threat sends her home from his house in tears and 
•causes her to spend a sleepless night ; drives her to seek 
him to ask him to keep silence on the subject, and event
ually, when to its force is added that of a threat to sue, so 
pleasing a thing to à solicitor, and amusing sometimes to 
a plaintiff, but often so terrifying to the one threatened, 
leads her to sign a cheque under a pressure so active as 
to be open to observation, which cheque she instantly tries 
to recall, crying out against the injustice of the claim.

Had he knowledge of a fact which invalidated t*he 
claims, and had he assisted her to commit a fraud on the 
companies ? He says “ No.” Then he hadi no knowledge 
of any fact, the revelation of which would have placed 
her in peril ; and the threat was idle and based on a false 
suggestion.

The casés I cited in Sheard v. Laird, 15 O. R. 533, bear

499DISHER V. CL ARRIS.

Rose, J.
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Judgment. with great force upon this view of the case, and although 
Rose, J. the Court of Appeal thought that as between debtor andt 

creditor the decision could not be supported, I venture 
to repeat the argument in this case, and to rely on the 
authorities as between an agent and his principal.

I cannot think that the plaintif freely and willingly 
made the defendant so excessive a payment ; and I con
clude that it was in consequence of their relation to each 
other, and the influence he had over her by reason of 
such relation, and the assertion of knowledge of facts 
which he might use to herprejudice that he was enabled 
to make an attack which 4ne failed to successfully resist, 
and the spoils obtained by the defendant, I think ho 
cannot be allowed to retain. That the plaintiff had ad
vice and opportunity of consultation, does not make the 
payment unattackable as a settlement. That only goes 
to shew the vigour of the attack and the potency of the 
influence. Nor would it have sufficed to have shewn a 
consultation with Mr. Macdougall—even if on the mate
rial before us, we would be warranted in opening up the 
case for further evidence and argument—unless much more 
could be shewn than is even suggested. But in face of 
the positive denial by the plaintiff, we do not think on 
the facts of this case the defendant should have further 
consideration. The order made at the trial was quite 
generous to the defendant as the facts warranted.

The motion must be dismissed with costs, to which will 
be added the costs of the motion by the defendant to put 
in further evidence.

In addition to the cases cited in my judgment in Shea/rd 
v.'Laird, 15 O. R. 533, I refer to Miller v. Cook, L. R. 10 
Eq. 641 ; Evans on Principal and Agent pp. 343-350 ; Broun 
v. Kennedy, S3 Beav. 133 ; Cooke v. Lamotte, 15 Beav. 
234; White and Tudor’s L. C., 6th ed., vol. 2, p. 607.
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MacMahon, J.:—

SOIDISH ER V. CLARRIS.[VOL.

Judgment.

MacMahon»
3Ugl.
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J.What strikes one at the threshold, in the consideration 
of this case is, that out of the total amount of insurance 
on the life of the plaintiff's husband, viz., $27,500, no less 
a sum than $22,500, had been paid by the companies 
within two months from the death of the insured without 
any difficulty being experienced, and without any incli-, 
nation being manifested to contest the plaintiff’s right to 
recover. Indeed, even ns to the policy for the largest sum, 
$15,000, in the Mutual Life, the defendant admitted it was 
all "plain sailing.” That was paid by the last of 
February—$7,500, having been paid by other companies 
previous to that date.

At the trial, the defendant admitted that he was not 
aware of any fact disentitling the plaintiff to recover on 
the policies, nor was he cognizant of any fraudulent claim 
being made upon the insurance companies.

If he was not possessed of information which he asser
ted was known to himself, and of which the plaintiff and 
Mr. McCrimmon were not aware, why did he make the 
statement to Mrs. Disher ? If the statement made by the 
defendant was false, then why was an untruth uttered ? 
Was there an object to be gained by the agent making a 
statement to his principal that a fact existed within the 
agent’s knowledge, which, if disclosed, would affect his 
principal’s interests—which statement the agent after
wards had to admit was utterly foundationless ? It is 
only upon the hypothesis that the agent had an ulterior 
object in view looking to his own benefit, that the making 
of an untrue statement can be accounted for, particularly 
where a fiduciary relationship existed and the utmost 
good faith was demanded at the agent’s hands.

Was it not this professed knowledge that he was using 
to influence Mrs. Disher, and was it not the belief that 
the defendant was possessed of a secret, and the fear 
that it might be used to her detriment, that influenced; 
the plaintiff to give Mr. Robinson the cheque when the 
demand for $2,000 was made upon her ? <
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That is the natural conclusion that one would come to
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MuoMehon, from a perusal of the evidence.
J' Mrs. Disher offered the defendant $300, as being jn her 

opinion a fair remuneration for his services, and this offer 
was made after consultation with her solicitor. It then 
must have been for a reason other than that she thought 
he had earned it, that the cheque for $2,001) was given, 
which had no sooner passed from her hands than she de
sired to recall it.

The defendant sought to get a benefit resulting from 
alleged knowledge of facts connected with the cause of 
the death of the insured, and that it was through the 
diplomacy he exercised that settlements were effected with 
the insurance companies without their acquiring a knowl
edge of such facts. Hence his demand for the $2,000.

As said by Jessel, M. R., in Redgrave v. Hurd, 20 Ch. 
D. 1 : “A man is not allowed to get a benefit from a 
statement which he now admits to be false."

The statement being false, it was a fraud by this agent to 
make it, as it ultimately resulted in his securing for himself 
an advantage over his principal. But it would not be neces
sary to characterize what was accomplished by means of 
the untrue statement as a “ fraud.” All that it is neces
sary to do is bring it within the category of cases refer
red to by Lord Selborne in Earl of Aylesford v. Morris 
L. R. 8 Ch. 48*, at pp. 490-1.
Ir. R. 11 Eq. 367, 386, referred to in the judgment of the 
Chancellor in Waters v. Donnelly, 0 O. R. at p. 401.

In Story’s Equity of Jurisprudence, 12th ed., sec. 316, 
that high authority refers to the influence often possessed 
by an agent over his principal. He says : “ In all cases 
of this sort, the principal contracts for the aid and benefit 
of the skill and judgment of the agent ; and the habitual 
confidence reposed in the latter, makes all his acts and 
statements possess a commanding influence over the for
mer. Indeed, in such cases the agent too often so entirely 
misleads the judgment of his principal, that, while he is 
seeking his own peculiar advantage, he seems but consult
ing the advantage and interest of his principal."

Principal

See also Slator v. Nolan,
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Here there was not only the influence occasioned by the Judgment 
confidential relationship, but there was the fear engen- MacMahon, 
dered by the alleged possession of a secret, the divulging 
of which might result disastrously to Mrs. Disher, and it 
cannot be said there was that total severance of the rela
tionship which had existed, and the opportunity for that 
independent advice, without which the money procured, 
should not, under the name of a settlement, be allowed to 
be retained by the defendant. And I refer again to the 
language of Sir Edward Sullivan in the case of Slator v.
Nolan, already cited.

I entirely concur in the result as indicated in the judg
ment of my learned brother.

503DISHElt V. CLARRIS.
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The Molsons Bank v. Heilig.

Principal and Surety—Security held by Creditor—Release of Same without 
Consent of Surety—Rights of Surety—Judgment.

îe plaintiffs sued the defendant às endorser of a promissory note made 
by a customer, of which they held a number, endorsed by various parties, 
and also a mortgage from the customer on certain lands to secure hie 
general indebtedness. Before this action the plaintiffs had released 
and discharged certain of the lands comprised in the mortgage, with
out the consent of the defendant, but, in consideration of such dis
charge, had received the full value of the lands, and had applied the 
proceeds in reduction of the general indebtedness of the customer :—

Held, that the defendant as a surety was entitled to have credited in 
reduction of his liability upon the note a pro rata share of the amount 
realised by the plaintiffs on the mortgage, and also a pro rata share of 
the value of the security still in their hands.

This was an action against the endorser of a promissory Statement, 
note who claimed to be released from liability X>n account 
of the dealings of the plaintiff's with securities under cir
cumstances which are set out in the judgment.

64—VOL. xxv. o.R. 1
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Statement. The action was tried before Robertson, J., at Hamilton, 
on May 9th and 12th, 1894.

xxv.]504 THE ONTARIO REPORTS.
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Crerar, Q.C., and P. D. Cremr, for the plaintiffs, cited 
Duncan Fox & Go. v. North and South Wales Bank, 6 App. 
Cas. 1, at p. 18 : DeColyar's Law of Guarantee, 2nd ed., 
p. 392. /

J. W. Nesbitt, Q. C., jand Gauld for the defendant, cited 
Polak V. Everett, 1 Q. B. D. 669 ; Pearl v. Deacon, 24 Beav. 
186 ; Forbes v. Jackson> 19 Ch. D., atp. 622.

June 1st, 1§94. Robertson, J.

Action on a promissory note made by Patterson Brothers 
on the 5th February, 1894, payable to the order of Thomas 
Patterson, twenty-one days after date, at the plaintiffs’ 
bank, for $7,685.04. Thomas Patterson endorsed the same ;? 
and thereafter the defendant Heilig, endorsed the same. 
Note was protested, etc.

The defendant admits the endorsement, dishonour and 
notice thereof. There are other paragraphs in the defen
dant’s statement of defence, all of which are withdrawn- 
from, andjthe defendant relies on the second, eighth, ninth.

. tenth, and eleventh paragraphs, which allege, in substanc<$ 
that the discounting of the note in question was merely in 
renewal of certain indebtedness of Patterson Brothel's to the 
plaintiffs created in or about the months of April, May, 
and June, 1888, as security for which Patterson Brothers 
deposited with the plaintiffs certain other promissory notes 
purporting to bear the signature of the defendant) that 
the plaintiffs on or about June 30th, 1888, took from 
Patterson Brothers a mortgage on certain lands in Hamilton, 
as a security for the amount of their indebtedness, which is 
still represented by the note now in question ; and on the 
26th of December, 1893, the plaintiffs, without the consent 
of the defendant, released and discharged the property 
comprised in the said mortgage, or a large portion thereof, 
etc., whereby the defendant was relieved from his liability
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milton,

XXV.] THE MOLBON8 BANK V. HEILIO.

surety for Patterson’s indebtedness. The defendant Judgment, 
also says that on November 14th, 1888, the plaintiffs took Kobwtaon, J. 
a further security from Patterson Brothers on real estate 
in HautiUpn, and on the 26th of December, 1893, and with
out the consent of the defendant, released and discharged 
a large portion of the property comprised in the said mort
gage, whereby the defendant was relieved from his liability 
as a surety for the said indebtedness ; and the defendant 
further says that the plaintiffs by the said securities gave 
time to Patterson Brothers for payment of the said indebted
ness without the consent of the defendant ; and that the de
fendant did not become aware of the foregoing facts until 
the 2nd of April, 1894. The plaintiffs in answer or reply to 
this defence say that the two mortgages mentioned con
stituted but one security, the instrument of the later date 
having been executed to take the place of the mortgage of 
former date, and both covered the same lands and were 
intended to secure the general) indebtedness of Patterson 
Brothers to the plaintiffs, amounting to over $40,000 ; and 
the portions of lands released from the said mortgages 

released in consideration of a payment to the plaintiffs 
of over $5,000, being the full amount of the purchase money 
of the said lands so released, and the most that could be 
obtained for the same, after payment of prior incumbrances 
on the same, and the said moneys were applied by the 
plaintiffs in reduction of the general indebtedness of the 
said Patterson Brothers to the plaintiffs. The plaintiffs also 
say they were under no obligation in law to get the defen
dant’s consent to their dealing with the said securities, and 
such dealings do not in law affect the defendant’s liability 
on the note in question. J '

The facts are admitted as stated in th/4 pleadings, and 
of law, raised by the allegation that

as a
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the question is one 
the plaintiffs were under no obligation In law to get the 
defendant’s consent to their dealings with the said secuvi-
ties, etc.

In my judgment the principles laid down by Lord 
Chancellor Selborne in Duncan Fox <b Co. v. North and
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Judgment. South Wales Bank, 6 App. Cas. 1, govern in the case now un- 
Robertson, J. tier consideration. At pp. 10-11, he says : “In examining the 

" principles and authorities applicable to this question, it 
seems to me to be important to distinguish between three 
kinds of cases : (1) Those in which there is an agreement 
to constitute, for a particular purpose, the relation of 
principal and surety, to which agreement the creditor 
thereby secured is a party ; (2) Those in which there is a 
similar agreement between the principal and the surety 
only, to which the creditor is a stranger ; and (3) Those 
in which, without any such contract of suretyship, there is 
a primary (and secondary liability of two persons for one 
and the same debt, the debt being, as between the two, 
that of one of them only, and not equally of both, so that 

i the other, if he should be compelled to pay it, would be 
entitled to reimbursement from the person by whom (as 
between the two) it ought to have been paid.”

The case before me comes within the third class of the 
cases above mentioned, and it is upon such principles that 
it must be disposed of.

Now here Patterson Bros, are primarily liable, and, if the 
defendant be compelled to pay, he would be entitled to 
reimbursement from Patterson Bros, by whom (as between 
them and the defendant) the note in question onght to 
have been paid. In such a case, in my judgment, the 
equity is direct in favour of the defendant, who is the 
surety debtor, against the principal debtors Patterson Bros., 
but this affects the creditor (in this case the plaintiffs) 
towards whom they are both principals only as a man who 
has notice of the obligations of one of his own debtors 
towards the other. As between Patterson Bros, and the 
defendant, they being the two debtors, the “ established 
principles of a court of equity are fully applicable. 
Natural justice requires that the surety shall not have 
the whole thrown upon him by the choice of the creditor, 
not to resort to remedies in his power": Craythome v. 
Swinburne, 14 Ves. at p. 162. A surety’s equity rests 
upon the same principles as that of marshalling, when

506 xxv.]THE ONTARIO REPORTS.
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creditor of the same debtor is able to resort to either of Judgment.
two funds, and another creditor to only one. “ It is not/ Robertson, J.

says Lord Eldon, “ by force of the contract ; but that equity,
upon which it is considered against conscience that the
holder of the securities should use them to the prejudice
of the surety ; and, therefore, there is nothing hard in the
act of 'the court, placing the surety exactly in the situation
of the creditor” : Aldrich v. Cooper, 8 Vesey 382, at page
388.
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Now, taking the rights of the defendant here as not 
rising by contract, there is no doubt he has an equitable 

right to say to the creditor who holds security, “ that se
curity enures to my benefit ; I am entitled to be protected 
to the extent that such security will protect me, you 
should, therefore, realize all you can out of the principal 
debtor, for whom I am only a surety, or out of the securi
ties which he has placed in your hands, and I am entitled 
to be protected pro rata, share and share alike, with other 
sureties ; in other words, realize on your securities, apply 
the proceeds pro rata on all the indebtedness covered by 
such, and should there not be sufficient to pay all in full, 
then you can call upon me to pay whatever balance may 
be due to you on the note on which I am endorser, but it 
would be most inequitable for you to compel me to pay 
the full amount of the note, on which I am endorser, and 
for you to apply the whole of the proceeds of the securities 
which you hold in payment of the other indebtedness of 
your debtors, on which Ï am not liable.” But the defen-

“ I am entitled to

:a

9 of the 
les that

3, if the 
itled to 
>etween 
light to 
snt, the 

is the 
m Bros., 
aintiffs) 
inn who 
debtors 
and the 
tblished 
ilicable. 
ot have 
ireditor, 
ome v. 
ty rests 
len one

dant goes further than that ; he says, 
all the securities placed in your hands by the principal 

some of these ; it is nodebtor ; you have parted with 
matter whether they are the most valuable or not ; you 
acted in the matter without consulting me ; you gave me 

pportunity to say whether it,would be to my advantage 
or not, that the lands released by you for certain consider
ation should be released for such consideration or not, and 
by your so doing in equity I am released from all liability 

the note in question." I cannot subscribe to this latter

no o

on



508 [vol.

Judgment, contention, in the circumstances of the present'case. The 
Robertaon, J. defendant is one of several sureties, and the security taken 

by the plaintiffs is as much for the benefit of other sureties 
as for his benefit ; he is only entitled to a pro rain share 
of what those securities are worth, and, therefore, he is 
entitled, if he thinks it worth while, to an account, not 
only to have the amount already realized, but what still 
remains to be realized upon, to be valued, and a pro rata 
share of the total applied in reduction of the amount due 
on the note in question.

I therefore find that the plaintiffs are entitled to judg
ment for whatever sum may be found to be due on the 
promissory note in question, after it is ascertained how 
much of the securities realized upon, and yet on hand, 
should be applied by the plaintiffs in reduction thereof ; 
and for that purpose I direct judgment to be entered, refer
ring it to the Master at Hamilton, to take an account of 
the amount due ^ this defendant to the plaintiffs on the 
promissory note in the pleadings mentioned, after deducting 
therefrom a pro rata share of the amount already realized 
on the collateral securities held by the plaintiffs for the 
indebtedness of Patterson Brothers to them, and also a pro 
rata share of the value of such securities still in their 
hands to be ascertained by the said Master, and directing 
payment by the defendant to the plaintiffs of the balance 
which shall be found due on the taking of such account, 
together with the plaintiffs’ costs of this action, and of the 
reference to be taxed.

Should the plaintiffs and the defendant agree on the 
proper amount to be allowed to the defendant in the re
duction of the promissory note, without a reference, then 
the Master may enter judgment for that amount with 
full costs to be taxed.*
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[QUEEN’S BENCH DIVISION.]

Journal Printing Company of Ottawa v. MacLean.

Defamation—Libel—Incorporated Newspaper Company—Charge of 
Corruption—Injury to Business—Special Damage.

A company incorporated for the purpose of publishing a newspaper can 
maintain an action of libel in respect of a charge of corruption in the 
conduct of their paper, without alleging special damage.

Saloon Omnibus Co. v. Hawkins, 4H. AN. 87,Metropolitan 
on and distinguished.

South Hetton Goal Co.
133, followed.

Non-suit by Faloonbridgb, J., set aside.
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v. Nonh-ikuttm Neva Atiodation, [1894] 1 Q. B.

The statement of claim alleged : (1) That the plaintiffs Statement, 
a body corporate carrying on business as printers and 

publishers at the city of Ottawa, and the proprietors and 
publishers of the Evening Journal, a newspaper published 
there, (3) That on or about the 6th January, 1894, the 
defendant wrote and caused to be printed and published 
in the Daily Citizen, a newspaper published at the city of 
Ottawa, an address entitled “ To the electors of Victoria 
ward,” in the course of which he falsely and maliciously 
wrote and caused to be printed and published of and 
cerning the plaintiffs, and in relation to their trade and 
business as publishers of the said Evening Journal, the 
words following (as set out in the judgment) ; that the 
defendant meant thereby and imputed that the plaintiffs 
in the conduct of their trade and business as publishers of 
a newspaper habitually misrepresented facts in the columns 
of such newspaper, for unlawful gain, hire, or reward, with 
intent thereby to defraud and deceive the public, and 
guilty of fraudulent and dishonest practices. (4) That in 
the course of such address the defendant further falsely 

■and maliciously wrote, etc., the words following (as set out 
in the judgment) ; that the defendant meant thereby and 
imputed that the conduct by the plaintiffs of their trade 
and business as publishers of a newspaper was charac
terized by ignorance and prejudice, and that the plaintiffs

were
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statement, conducted their business in a fraudulent, dishonest, de
praved, and perverted manner, from unlawful and improper 
motives, and were therefore unworthy of public confidence. 
(5) That in the course of such address the defendant 
further falsely and maliciously wrote, etc.,'the words fol
lowing (as set out in the judgment) ; that the defendant 
thereby meant and imputed that the plaintiffs in the 
duct of their trade and business as publishers of a news
paper habitually applied themselves to base and infamous 
purposes, and devoted their newspaper to unworthy, low, 
and indiscriminate uses, unlawfully, improperly, and for 
hire, gain, or reward, and were unworthy of public esteem 
and confidence. (6) That by reason of the publication by 
the defendànt of such libellous statements the plaintiffs 
had been and were greatly prejudiced and injured in credit 
and reputation in the conduct of their business as afore
said, and had been otherwise damnified. And the plaintiffs 
claimed $10,000 damages and an injunction and costs.

The defendants delivered a statement of defence, upon 
which issue was joined.

The action was tried before Falconbuidqe, J., and a 
jury, at Ottawa, in March, 1894.

At the close of the plaintiffs' evidence the trial Judge 
withdrew the case from the jury and dismissed the action, 
on the ground that an action of libel at the suit of 
poration cannot bo based upon a charge of corruption.

At the Easter Sittings of the Divisional Court, 1894, the 
plaintiffs moved to set aside the judgment of non-suit and 
fora new trial,and the motion was argued before Armour, 
C. J., and Street, J„ on the 28th May, 1894.

Shepley, Q. C., for the plaintiffs. The charge was that 
the plaintiffs’ newspaper was corrupt, and the non-suit was 
on the ground that libel would not lie for such a charge 
against a corporation. The libel, however, was one affect
ing property, and the action lies. The trial Judge gave 
too narrow an interpretation to Metropolitan Saloon 0m- 
mibue Co. v. Hawkins, 4 H. & N. 87, and The Mayor,
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Aldermen, and Citizens of Manchester y. Williams, [1891] Argument. 
1 Q. $. 94. I rely on South Hetton Coal Co. v. North- 
Eastern News Association, [1894] 1 Q. B. 133 ; Owen 
Sound Building Society v. Meir, 24 O. R. 109.

McCarthy, Q, C. (with him Stuart Henderson), for the 
defendant. I do not contend that it was necessary for the 
plaintiffs to allege special damage. To say of a corpora
tion that it has been guilty of corruption is not actionable 
perse. It is not enough that loss of business may be in
ferred. A corporation, qud corporation, cannot be guilty 
of corruption ; a corporation cannot sue for defamation of 
character. 1 rely on the cases mentioned by counsel for 
the plaintiffs.

Shepley, Q. C., in reply. The effect of this charge was 
to diminish profits. It is no matter what word is used, if 
it involves a charge that affects the business of the plain
tiffs. I refer to A brath v. North-Eastern R. W. Co., 11 App.
Cas. 247. /^"X
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drawn from the jury. / \\
The plaintiffs were duly incorporated for

i.
rposes

and objects following: (a) to publish a newspaper or 
newspapers and to carry on a general newspaper, litho
graphing, printing, bookbinding, and job printing business ; 
and (b) to acquire by purchase or otherwise any newspaper 
or newspapers, and atiy printing, lithographing, publishing, 
bookbinding, or job printing business or plant under the 
name the Journal Printing Company of Ottawa (Limited).

At the time of the publication of the alleged libel the 
plaintiffs were and had been for some time carrying 
their business at Ottawa and publishing a newspaper there, 
called the Journal, and the defendant had been a success-
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t and 
HOUR,

i that 
it was 
iharge 
iflfect- 
gave 

i Om- 
fttyor,

on
ii

65—VOL. XXV. O.R.

f
:



512 [VOL.

Judgment. fu] candidate for the office of alderman for Victoria ward 
Armour, C.J. of Ottawa for the then previous municipal election, and in 

an address to the electors of Victoria ward, thanking them 
for the honour they had conferred upon him, which he 
caused to be published in the Daily Citizen, another news
paper published in Ottawa, the defendant made use of the 
following words, which were charged to be a libel upon 
the plaintiffs : “ I have had the distinction and gratifica
tion of being for weeks past the object of abuse from the 
grand army of crunks, led by a journal that, on the confes
sion of its moving spirit, reports favourably or adversely at 
ten cents a line, that comes to the front with every dis
carded economic fallacy that it finds lying around, and 
that has ridden to exhaustion every crude and vicious 
hobby from equal rights down to sawdust in the river.” 
And the following words, which were also charged to be 
a libel upon the plaintiffs : “ The verdict of the electors of 
Victoria ward is for me sufficient assurance that an intelli
gent people may be successfully appealed to against the 
declamation of the cranks, and the calumnies of an ignorant, 
prejudiced, and corrupt press. From the latter source I 
will (sic) probably be answered, as on former occasions, with 
false assumptions and conclusions or with childish prattle 
that it mistakes for what since the literary era of Artemus 
Ward has been called ‘sarkasm.’" And the following words, 
which were also charged to be a libel upon the plaintiffs : 
“The Journal's position. The election of Monday last 
affords a lesson to a prostitute press. The candidates, from 
those from the mayoralty down, whom the Journal took 
especially under its patronage were summarily rejected, and 
those whom it went especially out of its way to prejudice 
were accepted as with a certificate of good character by 
the electors.”

Evidence was given to shew that the plaintiffs’ news
paper, the Journal, was aimed at in the above quoted 
words.

The allegations contained in these words that the plain
tiffs’ newspaper reported favourably or adversely at ten
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■cents a line, that it was corrupt and prostitute, might well Judgment, 
be held by a jury to import the charge that the plaintiffs Arm~0.j 
were in the habit of selling the advocacy of their news
paper, and it might well be held by a jury that such a 
charge tended to bring the plaintiffs into contempt, and to 
injure their business, and was therefore a libel.

It was contended that such a charge made against the 
plaintiffs could not be a libel, because the plaintiffs 
corporation and could not 
charge.

In Metropolitan Saloon Omnibus Co. v. Hawkins, 4 
H. & N. 87, Pollock, C. B., said (p. 90) that a corporation 

■could not sue “in respect of a charge of corruption, for a 
corporation cannot be guilty of corruption, although the 
individuals composing it may;” but he said this by way 
of illustration, and although no doubt true as to some cor
porations, it is too wide as to all corporations, and although 
applicable to a municipal corporation, it cannot be held 
applicable to a corporation such as the plaintiffs.

Could a charge such as this, if made against the corpo
ration, if such it is, that publishes the London Times, that 
it was in the habit of selling the advocacy of the Times, be 
said not to be a charge tending to bring that corporation 
into contempt, and not to be a charge tending to injure the 
business of that corporation, and not to be a libel ? The 
test of the tendency of such a charge would be, what 
would be its effect on the business of that corporation if it 

proved to be true, and could it be said that such 
■effect would not be injurious?

I think that the tendency of such a charge against that 
corporation could not fail to be injurious to its business, 
and I think that the charge here made might well be held 
to be injurious to the business of the plaintiffs.

The charge made in this case was clearly a charge in 
relation to the conduct of the plaintiffs of their business, 
and was a reflection upon such conduct, and was a libel 
upon the plaintiffs in the view taken of the law by Lord 
Esher in South Hetton Coal Co. v. North-Eastern News
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Association, [1894] 1 Q. B. 133; and what is said by 

AnnourTc J- Lopes, L. J., in that case is quite applicable to this case :
“With regard to the first point (will the action lie by the 
plaintiffs, who are a corporation ?) I am of opinion that, 
although a corporation cannot maintain an action for libel 
in respect of anything reflecting upon them personally, yet 
they can maintain an action for a libel reflecting on the 
management of their trade or business, and this without 
alleging or proving special damage.”

The injury likely to arise from such a charge ns is here « 
made would be a loss of subscribers for and of purchasers 
of the plairitiffs’ newspaper, and a consequent loss of profits 
in their business.

In my opinion, there must be a new trial, and the costs 
of the last trial and of this motion will be costs in the 
cause to the plaintiffs in any event of the suit.

I refer to Heriot v. Stuart, 1 Esp. 437 ; Trenton Mutual 
Life and Fire Ins. Co. v. Perrine, 3 Zab. 402 ; Shoe and 
Leather Bank v. Thompson, 23 How. Pr. R S53 ; Knicker
bocker Life Ins. Co. v. Ecclesine, 42 How. Pr. R. 201 ; The 
Mayor, Aldermen, and Citizens of Manchester v. Williams„ 
[1891] 1 Q. B. 94.
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Findley v. The Fire Insurance Company of North 

America.

Imumnce-Fin humice - Policy-Statutory Condüiotu—Other Con- 
Viet. ch. S9, tec. 33 (O.)-Bepmentatiotu in 

Application—R. S. o. ch. 167, sec. 114, ConilUion 1—Moral Jtiek— 
Apprehension of Incendiarism.

Whore a fire insurance policy does not contain the statutory conditions, 
but contains other conditions not printed as variations, it must be read 
as containing the statutory conditions and no others.

““ Imwww Co. v. Parsons, 7 A» Cas. 66, followed.
And the law m this respect has not been altered bv 

sec. 33 (0.) J
Wher

is here «■
chasers
profits

65 Viet. ch. 39, I
here the policy is based upon an application containing statements or 
representations relating to matters as to which the insurers have 
required information, the first of the statutory conditions in sec. 114 of 
K. o. 0. ch. 167 must be taken to refer to such statements and 

d *fPr®8ento-“on8i whether the risk they relate to is physical or moral, 
/fettaic* v. Saugcen Mutual Fire Insurance Co., 16 A. R. 363, followed. 
And where in the application the insured was asked whether any in- 

untredy^ “an®er J0,, 6 property was threatened or apprehended, and 
Held, that the policy was avoided.

Action upon a policy of insurance against fire issued by 
the defendants, tried before Street, J., at the Chatham 
•Spring Assizes, 1894, without a jury, and in whose judg
ment the defence relied on is dotted.

J. 8. Fraser, for the plaintiff.
Wallace Nesbitt and Ryckman, for the defendants.

May 3,1894. Street, J.

The insurance policy does not contain the statutory 
editions ; a number of conditions are incorporated in it, but 
they are not printed as variations from the statutory 
ditions, and they must, therefore, be disregarded. I must 
treat the policy as subject to the statutory conditions and 
to no other conditions : Citizens Ins. Co. v. Parsons, 7 
App. Cas. 96.

In the application for insurance the applicant is asked : 
thefe any incendiary danger to the property threatened

e costs 
in the

Mutual 
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Judgment. or apprehended ?” to which she replied, “ no." As a matter 
Street, J. of fact an attempt had been made a short time before the 

application to burn the building in question, and the 
applicant’s husband, who was also her agent for the purpose 
of managing the property and applying for the insurance, 
had watched thb building at night after the attempt at 
setting it on fire until the insurance had been effected.

This was a circumstance material to be made known to- 
the company in order to enable it to judge of the risk it 
was undertaking, within the meaning of the first statutory 
condition* ; instead of being made known tmthe company, 
its existence was denied, and I must hold that the insur
ance was of no force.

Other defences were relied on by the company which it 
is not necessary to dispose of.

The action must be dismissed with costs.

The plaintiff appealed from this decision, and his appeal 
was argued before the Divisional Court (Armour, C. J., and 
Falcosbridgb, J.) on the 1st June, 1894.

Masten, for the plaintiff. The policy being without 
conditions, the trial Judge held that the statutory con
ditions (R. S. 0. ch. 167, sec. 114) were applicable, following 
Citizens Ins. Co. v. Parsons, 7 App. Cas. 96. But the whole 
effect of that case is taken away by 55 Viet. ch. 39, sec. 38, 
(0.) The result is that if the statutory conditions are to 
apply, they must be printed on the policy. In the next 
place, this case is not within the first statutory condition,, 
even if applicable. The risk, if any, was not a physical 
but a moral risk. In the third place, the defendants’ agent 
had notice of the attempt to bum the building, or he should 
have had ; it was a matter of general knowledge in the

•B. 8. 0. oh. 167, sec. 114.—1. If any person or pereone insures his 
or their buildings or goods, and causes the same to be described otherwise- 
than as they really are, to the prejudice of the company, or misrepresents, 
or omits to communicate any circumstance which is material to be made 
known to the company, in order to enable it to judge of the risk it under
takes, such insurance shall be of no force in respect to the property in
regard to which the misrepresentation or omission is made.
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town. On this point see People’s Ins. Co. v. Spencer, 53 Argument. 
Pa. St. 353.

Ryckman, for the defendants. We are entitled to the 
benefit of the statutory conditions as well as our own 
conditions, and the recent Act has made no difference.
The danger here is within the meaning of the first con
dition : Reddick v. Saugeen Mutual Fire Ins. Co., 15 A. R.
363 ; Campbell v. Victoria Mutual Fire Ins. Co., 45 TJ. C.
R. 412. The evidence does not shew that the danger was 
known to the agent, but if it was, it did not absolve the 
plaintiff from the obligation to communicate it : Greet v. , 
Citizens Ins. Co., 27 Gr. 121 ; May on Insurance, 3rd ed., 
sec. 208. We are entitled also to rely on other grounds of 
misdescription, etc., shewn by the application and the 
evidence.

Maeten, in reply.

[voi- FINDLEY V. THE FIRE INS. CO. OF N. A. sir
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lick v. Saugeen Mutual Fire Ins. Co., 15 A. R. 
363, Os/er, J. A., in discussing the (gStestion referred to in 
the first statutory condition as to whether it was to be 
confined to the physical risk or whether it aldp included 
the moral risk, said : “ I agree that the condition may, to 
some extent, be limited to the former, where there is no 
express stipulation or representation in the application, 
but speaking generally, where the policy is, as in this case, 
based upon an application containing statements or repre
sentations relating to matters as to which the company 
have thought proper to require information, the condition 
must be taken to refer to such statements and representa
tions, whether the risk they relate to is the physical risk 
or the moral risk.”

This statement of the construction to be placed upon the 
Ifirst statutory condition appears to have been concurred in
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Judgment, by the other members of the Court, arid 
Armour, C.J.case*

[Toi

ls decisive of this

The policy in this case is to be read as containing this 
condition : Citizens Ins. Co. v. Parsons, 7 App. Cas. 96.

Aüd I do not think that the Act 55 Vict.ch. 39, sec. 33 (0.), 
has altered the law in this respect, for it provides that 
nothing therein contained shall be deemed to impair th 
effect of the provisions contained in sections 114 to 118, 

--inclusive, of the Ontario Insurance Act.
In the application the plaintiff was asked : " Incendiarism. 

Is there any incendiary danger to the property threatened 
or apprehended ?" to which she answered “no,” and the 
learned Judge having found that this answer was untrue, 
the policy was avoided.

In my opinion, the motion must be dismissed with costs.

E. B. B.
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[QUEEN'S BENCH DIVISION.]

) Regina v. Alward.

■Justice of A Peace—Indian Act-Sale of IntmkaUng Liquore—Informa- 
vktkn Offe»cu—Objection Taken at Hearing-Summary Con

ig this
96.

13(0.). 
i that 
lir the 
o 118. ::When on infoiraaMrai laid again*t the defenilantuncler the Indian Act 

charged that he hold intoxicating liquor to two person! on the 5th Julv

ath July, proceeded and heard evidence iq respect of the substituted 
oharge and dismissed it, and convicted the defendants for selling to two 
persons on the 5th July, the conviction was quashed, 

flegmo v. Hazen, 20 A. R. 6.13, distinguished.
J er Street, J.—It was the duty of the justices when the objection was 

taken to have amended the information by striking out one or other of 
charge oily °“4 have he“rii the =villeilce applicable to the js»Onin

arism. 
,tenet! 
d the 
□true,

costs.
:.g1. B.

An information upon oath was on the 21st day of Sep- statement, 
temben 1893, laid Jjp one John Jackson before S. W. 
Howhrd,^cne of Hy-Majesty’s justices of the peace for 

county of Hal^fcand, “ that Leonard Alward did, at 
Hagers ville, on the 5th day of July, 1893, sell to Elijah 
Wasson and John Jackson, Indians, intoxicating liquor, 
contrary to the Indian Act of Canada, and did also un
lawfully sell intoxicating liquor on the 8th day of July, 
at Hagersville, to the said John Jackson and John Van- 
Every, contrary to the provisions of the said Indian Act.”

Upon this information the defendant was brought before 
the said S. W. Howard and one Hugh Stewart, two of 
Her Majesty’s justices of the peace for the said county • 
on the 22nd day of September, 1893, and evidence was 
given of a sale by the defendant of intoxicating liquor to 
John Jackson on the^th day of July, 18j»3. The evidence ’ 
failed as to a sale of the 8th day of Jiily, 1893, and that 
charge was abandoned, and the information was amended 
by substituting the 8th day of "August” for the 8th day 
of "July ”, therein “ in the presence of, the defendant and 
his counsel, and not expressing any dissent but disclaiming 

66—VOL. xxv. O.R.
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any assent to the information as amendéd and evidence 
given of a sale by the defendant of intoxicating liq 

to John Jackson on the 8th day of August, 1893. Evi
dence was also given on the defendant’s behalf.

- “ The charge for the offence of the 8th of August 
dismissed, and the charge for selling liquor to John Jackson 
and Elijah Wasson was held to be proven on July 5th. 
Defendant was fined 850 and costs $7.15.”

It appeared that the defendant’s counsel objected to the 
information because it disclosed two distinct offences.

A certiorari having been obtained, the following 
viction was returned :—

“ Be it remembered that on the twenty-second day of 
September in the year of our Lord 1893, at Hagersville, 
in the said county of Haldimand, Leonard Alward is 
victed before the undersigned Samuel W. Howard and 
Hugh Stewart, justices of the peace in and for the county 
of Haldimand, for that he, the said Leonard Alward, at 
Hagersville, on the fifth day of July, 1893, did sell to John 
Jackson and Elijah Wasson intoxicating liquor, contrary 
to the Indian Act of Canada, and we adjudge the said 
Leonard Alward for his said offence to forfeit and pay th 

of fifty dollars, to be paid and applied according to 
law, and also to pay the said John Jackson the sum of 

dollars and fifteen cents for his costs in this behalf,, 
and if the several sums be not paid forthwith, we order 
that the same be levied by distress and ssd^ of the good 
#nd chattels of the said Leonard Alward, and in default of 
sufficient distress, we adjudge the said Leonard Alward to 
be imprisoned in the common gaol of the said county of 
Cayuga, in the said county of Haldimand, for the space of 
thirty days, unless the said several sums and all costs and 
charges of the said distress and of the commitment and 
conveying of the said Leonard Alward to the said goal! 
shall be sooner paid.

“ Given under our hands and seals the day and year first 
above mentioned, at Hagersville, in the county aforesaid.

Hugh Stewart, J.P.” [l.sJ,
S. W. Howard, J.P.” [l.s.],
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At the Hilary Sittings, 1894, the defendant obtained Statement, 
a rule nisi to quash the said conviction upon the following, 
among other, grounds

1. That the complaint on which the said conviction pro
ceeded was for more than one matter of complaint, and the 
defendant was, notwithstanding the objection of his 
sel thereto, tried at the same time before the said justices 
upon two separate and distinct matters of complaint.

2. That the said justices illegally and improperly heard 
the full evidence for the prosecution upon each of the said 
charges before adjudicating upon either.

4. That the conviction'itself charged two offences, a sale 
to Jackson and another sale to Wasson ; it did not allege 
that the said Jackson and Wasson were, or that cither of 
them was, an Indian, or that the alleged sale of liquor was 
unlawful.

May 30, 1894. Âyleaworth, Q. C., for the defendant, 
moved the rule absolute. The conviction discloses no 
offence ; it does not say that the two men named were 
Indians ; but that appears in the evidence. The informa
tion charged and the defendant was tried for two offences 
at the same time, viz., selling on two occasions. This is 
not like Regina v. Hazen, 23 0. R. 387 ; 20 A. R. 633.
Here there were two quite distinct charges. The prisoner 
protested, taking the objection at the outset, before plea, 
but the magistrate refused to amend. See the Criminal 
Code, sec. 845, sub-sec. 3. In the next place, the offence 
was not established by any other evidence than that of 
the informant : see 51 Viet. ch. 22, sec. 4 (D.), amending the 
Indian Act.

T. W. Howard, for the m
cause. The real charge is selling liquor to Indians. The 
proof of one offence did not strengthen the other. I rely 
on Regina v. Hazen, 20 A. R. 633. Under sec. 883 of the 
Code the Court has jurisdiction to amend or make the 
proper order.
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Judgment. June 21, 1894. Armour, C. J.
Armour, C.J.
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I agree

\ This conviction must, in my opinion, be quashed for th 
reasons given by me in quashing the conviction in Regina 
v. Hazen, 23 O. R. 387.

e

It is true that the decision of Regina v. Hazen was 
reversed by the Court of Appeal in 20 A. R. 633, but not, as 
I understand the decision, on the ground that the principle 
of law applied by me to that case was wrong, but on the 
ground that the facts of that case, as viewed by the Court 
of Appeal’ did not warrant the application of the principle.

The facts of this case, however they may be viewed, 
present the same features as the facts in Regina v. Hazen, 
as I viewed them.

In this case there can be no doubt that more offences 
charged in the information; that the 

justices, notwithstanding that the defendant’s counsel 
objected to the information on this ground, proceeded and 
heard evidence in respect of all the offences originally 
charged in the information ; that they then amended the 
information by substituting the 8th day of August for the 
8th day of July therein, and thereupon proceeded and 
heard evidence in respect of the substituted charge, and 
thereupon dismissed that charge and made the conviction 
returned to this Court.

I think, therefore, that the principle of law I applied to 
the facts, as I viewed them, in Rtgina v. Hazen, is entirely 
applicable to the facts in this case, however they may be 
viewed, and that the conviction must be quashed.

than one were

Falconbridoe, J., concurred.

Streej, J.

It has been decided in Regina v. Hazen, 20 A. R. 633, 
that to charge two offences in one information is a defect 
in substance in the information within the meaning of sub
sec. 1 of sec, 847 of the Criminal Code, and that therefore

/
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no objection founded merely upon the form of the infor- Judgment, 
mation could be sustained. In that case it was further 
held that where an information disclosed two offences, and 
evidence had been taken upon both without objection 
before judgment had been given upon either, the convic
tion should stand.

In the present case it appears that before the defendant 
was called on to plead his counsel objected that two offen
ces were charged in the information, but the objection was 
evidently overruled. Again, at the time the amendment 
was allowed to the information during the progress of the 
trial the objection was again mentioned. I think it appears 
plainly enough from the proceedings that the magistrates 
proceeded to take evidence upon both charges in spite of 
the objection of the defendant's counsel previously made 
to this course.

The case, therefore, is not within the decision of Regina, 
v. Hazen, 2U A. R. G33. It was, I think, the duty of the 
magistrates when the objection was taken to have amended 
the information by striking out one or other of the charges, 
and to have heard the evidence applicable to the remaining 
charge only: Rodgers v. Richards, [1892] 1 Q. B. 555;
Regina v. Hazen, 20 A. R. 633, judgment of Osler, J. A. ; 
Hamilton v. Walker, [1892] 2 Q. B, 25..

I agree, therefore, that the conviction should be quashed.

E. B. B.
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Negligence — Fire—Liability for Acte of Another—Control — Navigable 
Water8—Access to Shore and Navigation Rights—Public Rights— 
Private Rights.

Held, affirming the decision of Street, J., 24 O. R. 600, that the defen
dants were liable for the negligence of the owner of the tug hired by 
them in so placing it as to communicate fire to the plaintiff’s scow, r~ ™ 
doing so he was obeying the orders of the defendants’ foreman, and 
under his direct and personal control.

Bartonshill Coal Co. v. Reid, 3 Macq. Sc. App. Cas. 266, followed :— 
Held, however, reversing the decision of Street, J., that the plaintiff in 

mooring his scow where he did was not a trespasser, at all events as 
against the defendants, who were mere licensees ‘ ‘ to take sand from in 
front of ” the land granted by the Crown.

The grant to the shore of the river, reserving free access to the shore for 
all vessels, boats, and persons, carried the land to the water’s edge, and 
not to the middle of the stream.

The effect of the removal of the shore line back from its natural line was 
to make the water so let in as' much publici juris as any other part of 
the water of the river, and such removal did not take away the right of 
free access to the shore so removed.

1I

1
:

i •-

I
Statement. An appeal by the defendants from the judgment of 

Street, J., (24 O. R 500) in favour of the plaintiff.
The action was for damages for the destruction of the 

plaintiff’s scow by fire caused by sparks from a tug hired 
by the defendants under the circumstances set forth in 
the former report.

The appeal was on the following, among other, grounds
(1) That the direction to enter judgment was against 

law and evidence and the.weight of evidence.
(2) That the plaintiff’s scow was not set on fire by the 

tug Hattie Vinton, and if it was, that the defendants were 
not liable therefor, as they were not the owners of, nor 
were they responsible for, the tug in any way, nor had 
they any control over it.

(3) That the plaintiff’s scow was illegally in the bay 
when burned, and the defendants were not, in any view 
of the facts, responsible for its destruction.

(4) That there was no evidence to support the finding 
of negligence on the defendants’ part, there being no duty 
on their part towards the plaintiff as respects his scow.

;

$
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The appeal was argued on the 28th May, 1894, before Argument, 
the Divisional Court (Abmour, C. J., and Falconbridge,

525CBAM V. BYAN.

J.).
McCarthy, Q. C., for the defendants. I find fault with 

the proposition that the defendants were bound to omit 
no reasonable precaution to avoid the chance of injuring 
the plaintiff’s property. The defendants could not de
liberately set fire to the plaintiff’s scow, but there was no 
duty owing by them to him : Le Lievre v. Gould, [1893] 
1 Q. B. 491, in which case Heaven v. Pender, 11 Q. B. D. 
503, is distinguished. As against a trespasser, the owner 
of property is liable only for injury arising from a con
cealed danger, such as a spring gun, and here the defendants 
warned the plaintiff off the bay. Under the circumstances 
of this case there can be no liability for negligence : Beven 
on Negligence, pp. 1097,1102,1114; Jordin v. Crump, 8 
M. & W. 782; Woodley v. Metropolitan District R. W. 
Co., 2 Ex. D. 384; Degg v. Midland R. W. Go., 1 H. & N. 
773 ; Bolch v. Smith, 7 H. & N. 736 ; Griffiths v. London 
and North- Western R. W. Co., 14 L. T. N. S. 797. In the 
next place, the defendants were not the owners or control
lers of the tug. The master of the tug was not their servant. 
The alleged negligence was not in placing the tug where it 
was, but in applying a violent draught, a matter over which 
the defendants had no control. Respondeat superior does 
not apply. In the third place, the plaintiff was there 
voletis, with his eyes open, taking his chances. In Smith 
v. Baker, [1891] A. C. 325, the doctrine of volens is 
said to be applicable to cases other than between master 
and servant. Lastly, the defendants by excavating have 
not irrevocably given away their property. They may fill 
it up again, if they have shewn no intention to dedicate it.

Watson, Q. C., for the plaintiff. The defendants are 
liable because they did a reckless act, knowing it might 
result in the destruction of property.' I refer to Davies v. 
Mann, 10 M. & W. 546 ; Clark v. Chambers, 3 Q. B. D. 
327 ; Roe v. Village of Lucknow, 21 A. R. 1. The recent 
case of Thompson v. Fowler, 23 O. R. 644, was one of the
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hiring of a tug, but here there was a general employment,, 
which serves to distinguish it.

Hasten, on the same side. The plaintiff was not a tres
passer. The owners of the land took away sand, and the 
water fell to the Crown. It is the converse of the case 
where artificial accretions of land go, to the riparian pro
prietor : Hunt on Boundaries, 3rd ed., p. 33. Artificial accre
tions do not differ from natural,, if gradual : Gould on 
Waters, 2nd ed., p. 314. Under the rule there laid down, 
where owners have withdrawn soil from the bank, either 
on theAasis of dedication or abandonment, a right of navi
gation at once arises. There was nothing to indicate to 
the plaintiff that he was a trespasser. A trespasser is not 
in the position of one who is guilty of contributory neg
ligence : Shearman and Redfield on Negligence, 4th ed., 
secs. 97, 98. A trespasser is not precluded by law from 
recovering : Barnes v. Ward, D C. B. at p. 420 ; Beven 
on Negligence, p. 1090.

McCarthy, in reply. Davies v. Mann, 10 M. & W. 546, 
is not applicable, for it was a case of a highway. In Sim- 
kin v. London, and North-Western R. If. Co., 21 Q. B. D. 
453, it was held that the defendants were not liable to 
passers by for not screening their railway from the adjacent 
road. The principle of that case applies to this.
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June 21, 1894. The judgment of the Court was de

livered by
i:1

\
Armour, C. J. :—

Two contentions were chiefly insisted on before us, 
namely, first, that the defendants were not answerable for 
the negligence by which the plaintiff was injured, but that 
the master and owner of thé tug was alone answerable for 
it; second, that the plaintiff* was a trespasser in mooring 
his scow where it was moored, and could not, therefore, 
recover for the injury which he sustained.

I do not think that it can be properly said that the It has sin
! <

*■
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injury which the plaintiff sustained was caused by the Judgment, 
negligence of the owner of the tug alone, for in placing Armour, C.J. 
the tug where he did, and using it when so placed as he 
did, he was obeying the orders of Sullivan, the defendants’ 
foreman, and was under his direct and personal control.

In Bartonshill Coal Company v. Reid, 3 Macq. Sc. App.
Cas. 2C6, Lord Cranworth said (p. 282) : “ Where an injury is 
occasioned to any one by the negligence of another, if the 
person injured seeks to charge with its. consequences any 
person other than him who actually caused the damage, it 
lies on the person injured to shew that the circumstances 
were such as to make some other person responsible. In 
general it is sufficient for this purpose to shew that the 
person whose neglect caused the injury was at the time 
when it was occasioned acting, not on his own account, but 
in the course of his employment as a servant in the busi
ness of a master, and that the damage resulted from the 
servant so employed not having conducted his master’s 
business with due care. In such a case the maxim re
spondeat superior prevails, and the master is responsible.”

Applying the principle here laid down to the facts found 
by my brother Street, it is plain that the defendants were 
responsible for the negligence which caused the injury to 
the plaintiff. See also Stephen v. Police Commissioners of 
Thurso, 3 Ct. of Sess. Cas., 4th series, at p. 542.

, I do not agree with my brother Street that the plaintiff 
in mooring his scow where he did was a trespasser, although, 
assuming that he was a trespasser, I do not dissent from 
.the conclusion at which my learned brother has arrived as 
to the liability of the defendants.

The grant from the Crown to Beatty carried the land 
granted to the water’s edge, and not to the middle of the )
river, and it reserved free access to the shore of the lands 
thereby granted for all vessels, boats, and persons : Scotten 
v. Barthel*

The defendants were mere licensees under Fitzsimmons

CRAM V. RYAN.
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Judgment, and Moran, who were Beatty’s successors in title to the 
Armour, C.J. lands so granted, and the license to the defendants was 

“ to take sand from in front of ” the land so granted.
It is unnecessary to discuss the question whether the 

removal of the shore line back from its natural line, by the 
license of Fitzsimmons and Moran, had the effect of re
moving the boundary of their land back to the new shore 
line, and of making the land covered with water, by reason 
of such removal, the property of the Crown.

But it is plain, I think, that the effect of such removal 
was that the water so let in was as much ’publiai juris ns 
any otheitpart of the water of the river, and the reproval 
of the shore line back from its natural line did not take 
away the free access to the shore so removed for all vessels, 
boats, and persons.

I think, therefore, tlifU the plaintiff’s scow was lawfully 
moored where it was moored, and the plaintiff was not in 
respect thereof a trejffasser, and was certainly not so as 
regarded the defendants, who were mere licensees as abpve : 
Gould on Waters, 2nd ed., sec. 155, note 4 at p. 314, and 
cases there cited.

In my opinion,, the judgment of my learned brother 
should be affirmed, and the appeal dismissed with costs.
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Morton v. Cowan et al.
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pany—Shares—Sale under Execution— Validity of Assignment not 
Entered in Books—R. S. 0. eh. 157, sec. 52—Equity of Redemption— 
R. 8. 0. eh. 64, sec. 16.

A bond fide assignment or pledge for vaine of shares in the capital stock 
of a company incorporated under R. S. O. oh. 157 is valid between the 
assignor and the assignee, notwithstanding that no entry of the assign
ment or transfer is made in the books of the company ; and, as only 
the debtor’s interest in property seized can be sold under execution, the 
rights of a bond fille assignee cannot be cut out by the seizure and sale 
of the shares, under execution against the assignor, after the assign-

removal 
juris ns 
rénovai 
lot take 
vessels, R, 8, 0. oh. 157, seo. 52, considered and construed.

Semble, that nothing passes by such a sale under execution ; for the words 
“goods and chattels ” in see. 16 of the Execution Act, R. S. 0. ch. 64, 
do not include shares In an incorporated company so as to authorize* the 
sale of the equity of redemption In such shares.

This was an action brought by Robert Morton against statement. 
John Cowan and the Ontario Malleable Iron Company 
(Limited).

The statement of claim alleged that on and after.the 
4th November, 1893, the plaintiff was possessed absolutely 
and as owner of seven shares of the capital stock of the 
defendant company, and on that day he caused notice of 
his acquisition of the shares to be given to the defen
dants ; that on the 11th November, 1893, the defendant 
Cowan, who was the president of the defendant company, 
well knowing that the' shares were the property of the 
plaintiff, caused them to be seized in execution under a 
writ of fi. fa. issued in an action in the High Court of 
Justice for Ontario, wherein the defendant Cowan was the 
plaintiff, and one Henry F. White was the defendant, and 
under the direction of the defendant Cowan the shares 
were on the 24th November, 1893, sold under the writ to 
himself, and transferred to him by the defendant co&pany 
upon their books ; that the shares were each of . the par 
value of 8100, and of the actual value of 8125 ; and that by 
reason of the premises the plaintiff had been unlawfully

awfully 
i not in 
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114,and

brother
costs.
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deprived of his property and endamaged in $875 ; for 
which sum he claimed judgment.

The defendant Cowan by his statement of defence alleged 
that the shares in question belonged to Henry F. White, 
against whom he had recovered judgment and issued exe
cution, and that the sheriff sold them for $350 to one 
Jones, who subsequently transferred them to him, Cowan;, 
that the sale to Jones and the transfer to the defendant 
were duly entered in the books of the company ; that no 
transfer of the shares by White had been entered in the 
books of the company ; that no notice of any claim by the 
plaintiff to any shares in the company was ever given to 
the defendant Cowan or to the company until after the 
sale by the sheriff, and no transfer of any shares to the 
plaintiff had ever been entered in the company's books. 
The defendant submitted that it was the duty of the plain
tiff, if he had acquired any shares, to have the transfer 
entered in the company's books, and that under sec. 52 
of R. S. 0. ch. 157 any alleged transfer had no effect 
except as set out in the section ; and he also alleged that 
the stock had not the value ascribed to it by the plaintiff.

The defendant company by their statement of defence 
alleged that they were a joint stock company incorporated 
under R. S. 0. chhl57, and set up substantially the same 
facts as were co<6ained in the statement of their co-defen- 

« dant, with the addition that they had no notice of any 
claim to any of- their shares by the plaintiff, nor had any 
application been made to them to make entry in their 
books of any transfer to him ; and they submitted that 
the statement of claim shewed no right of action against 

« them and claimed the same benefit as if they had demur-
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The action was tried before Boyd, C., at the Sandwich 
Spring Sittings, on the 14th March, 1894.

Evidence was given of an assignment of the shares in
question by Henry F. White to the plaintiff, before the 
dare of the seizure, in consideration of advances made by
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the plaintiff* to White. The assignment was by indorse
ment of the stock certificate ; and a power of attorney was 
given by White to J. W. Hanna to transfer the shares to 
the plaintiff. No transfer was ever entered on the books 
of the company, and there was a dispute on the evidence 
as to whether Hanna had notified the officers of the com
pany of the assignment. The facts as to the seizure and 
sale of the stock were as set up in the statements of 
•defence.

M. K. Cowan, for the plaintiff.
Wallace Nesbitt and Cleary, for the defendants.

April 4,1894. Boyd, C.

The stock of incorporated companies? is declared to be 
and is personal property, and by the statute is saleable ^ 
under execution “ in like manner as other personal pro
perty R. S. 0. ch. 64, sec. 9. Now the rule as to sales 
by the act of the law is that the measure of what is sold 
is the extent of the debtor’s interest in the ^property sold, 
and not the exact specific property itself—whether it be 
real or personal. That was the principle adopted by 
James, V.-C., in DeWolf v. Pitcaiim, 17 W. R. 914 
-(1869), and explicitly laid down by the Privy Council in 
Wickham v. New Brunswick R. W. Co., L. R. 1 P. C. 64 

(1865). I see nothing in the statute under which this 
company was incorporated to derogate from that broad 
rule of justice. What was relied on was the provision 
found in R. S. O. ch. 157, sec. 52, which was said to be 
spècially framed to meet such a case as this and render the 
execution operative as to the share itself, notwithstanding 
intervening equities and rights as between the shareholder 
and a bond fide assignee or pledgee. But I do not so read 
the section, which indeed is but a reproduction of the 
same language found in an earlier Dominion statute : 82 
& 33 Viet. ch. 12, sec. 25 (now R. S. C. ch. 118, sec. 25).*

*R. S. 0. ch. 157, sec. 52.—No transfer of stock, unless made by sale 
under execution, or under the order or judgment of some competent

581MORTON V. COWAN.
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Judgment. This vety section admits; recognizes, or declared that a 
B^Tc. transfer may be valid as exhibiting the rights of the par

ties thereto towards each other, and that concedes all that 

has to be ascertained in this case.

53à

way of disposing of stock against defaulting noiaers, me 
provision is not pointed at dealings between the holder 
and others, pending which an execution comes in. The 
sale, which is the act of the law, is not permitted to have 
a tortious effect so as to cut out the Rights of a bond fide

Therefore,assignee or pledgee, which is the prêtent 
I think, irrespective of the question of notice to the com
pany, that there was a valid pealing with these shares as 
between the plaintiff and the judgment debtor, which has. 
not been extinguished or affected by the sale x)f the shares

under execution. f
The plaintiff is, in my opinion, entitled\to judgment 

with costs. I hold this with more willingness both be
cause the shares were paid in full, and therefore property 

had practically unfettered right of 
disposition, and also because the purchase made in the 
iAberestâ'of one of the officers ofj the company1

case.

v

over which the owner

At the Easter Sittings of the Divisional Court, 1894, 
the defendants moved to set aside the judgment of the 
trial Judge, or to vary it by declaring that the defendant 
Cowan was entitled to redeem the shares on payment of 
the actual money disbursed by the plaintiff, and for which, 
the assignment of the shares wjdxtaltoh as security, up|p. 
the foUpwitig, among other, grounds :—

1. That the trial Judge should have held that the plain
tiff was debarred by sec. 62 of R. S. 0. ch. 167.

2. That he should have held, in any event, that the

Court in tint behalf, .hill be valid for toy purpose whatever, save only 
a» exhibiting the righta of the partie» thereto toward» each other, and aa 
rendering the transferee liable, ai interim, jointly and eeveraUy with the 
transferor, to the company and its creditors, until entry thereof has been 
duly made in the booh» of the company.
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plaintiff was a mortgagee of the shares, and that the defen
dant Cowan was entitled to redeem. ^...... jf

3.* That the action should have been dismissed with

Statement.i a
ar-
lat >5

costs as against the defendant company.
the

The motion was argued before Abmour, C. J., and 
Falconbridqe and Street, JJ., on the 29th and 30th 
May, 1894.

Wallace Nesbitt and Monro Other, for the defendants, 
referred to R. S. 0. ch. 157, sec. 52 ; Dodds v. Hills, 2 H. 
&. M. 424 j Skowhegan 'Shnk v. Cutler, 49 Me. 316 ; 
Oxford Turnpike Company A Bunnel, 6 Conn. 552 ; secs. 
9 and 16 of the Execution A<jt, R. S. 0. ch. 64 ; Brown v. 
Nelson, 10 P. R. 421. I

W. B. Riddell, for the plaintiff, cited McMurrich v. 
Bond Head Harbour Co., 9 U. C. R. 333 ; Woodruff v. 
Harris, 11 U. C. R. 490 ; Smith v. Bank of Nova Scotia, 
8 S. C. R. 558.

/ tr>
June 21, 1894. The judgment of the Court 

livered by

the
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Armour, C. J. :—

I am of the opinion that the judgment of the learned 
Chancellor was right and should be affirmed for the reasons 
given by him, and I refer, in addition to the cases cited by 
him, to the cases of Rex v. Cade, 2 Leach C. C. 732 ; Fos- 

' ter v. Bank of England, 8 Q. B. 689 ; Woodruff v. Harris, 
11 U. C. R. 490; Dodds v. Hills, 2 H. 4 M.424. "

It was contended, however, that the equity of redemp
tion of White in the shares in question, passed by the 

A. sheriff’s sale to Jones, and was transferred by him to the 
'Refendant Cowan, and that we ought to make a decree in 

(avow of the defendant Cowan for redemption. 
vNo case for redemption is made by the pleadings, and I 

do not think that we ought to make such a decree upon 
the record as constituted and upon the evidence before us,
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Judgment, but leave the defendant Cowan to seek such remedy, if ho 
Armour, C.J. has it, by a suit ftir that purpose. v

I do not think, however, that the law authorizes the 
sale of an equity of redemption in the shares of an in
corporated company, and that, therefore, nothing passed 
by the sheriff’s sale to Jones.

Shares in incorporated companies were first made sale
able under execution in this Province by 2 Will. IV. ch. 0, 
which provided “ that f ho stock held by any person in any 
bank, or in any corporation or company in this Province 
having a joint transferable stock, shall be liable to be taken 
and sold in execution, in the same manner as other personal 
property of the debtor."

Afterwards the Act 12 Viet ch. 23 was passed, which 
provided " that all shares and dividends of stockholders 
in incorporated companies shall be held, considered, and 
adjudged to be personal property, and shall be liable as 
such to bond, fide creditors for debts, and may.be attached, 
seized, and sold under writs of execution issued out of any 
of Her Majesty’s Courts in this Province, in like manner 

' as other personal property may be sold under execution.”
It was not until after this that the Chattel Mortgage 

Act, 20 Viet. ch. 3, was passed, which provided (sec. 11) that 
“ on any writ, precept, or warrant of execution against goods 
and chattels, it shall be lawful for the sheriff or other 
officer to whom such writ, warrant, or precept may be 
directed, to seize and sell the interest or equity of redemp
tion in any goods or chattels of the party or parties against 
whom such writ may issue ; and such sale shall be held to 
convey whatever interest the mortgagor had in such goods 
and chattels at the time of such seizure."

This provision appears in R. S. 0. ch. 64 as sec. 16 ; and 
the provisions of 12 Viet. ch. 23 appear in R. S. 0. ch. 64 
as secs. 8 to 15, inclusive.

I do not think that the words “ goods and chattels” in 
sec. 16 include shares in incorporated companies so as 
to authorize the sale of the equity of redemption in such 

shares, for special provisions are made in secs. 8 to 15,

334 XXV,THN ONTAHIO IUCPORTS.9
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inclusive, for the Bale of such shares, end these provisions 
exclude the notion that an equity of redemption in them Armour, O.J. 
is made saleable. Provision is made for the sale of such 
shares, but np provision is made for the sale of an equity 
of redemption in them.

The purchaser of the shares shall thereafter be the holder, 
and shall have the same rights, and be under the same ob
ligations as if he had duly purchased the shares from the 
proprietor thereof ; and the proper officer of the company 
shall enter such sale as a transfer in the manner by law 
provided : sec. 13. But no provision whatever is made 
for the seizing or selling of an equity of redemption in the 
shares, nor for the transfer thereof by the sheriff, nor by 
any officer of the company, nor declaring what shall be the 
rights and obligations of the purchaser.

In my opinion the motion must be dismissed with costs.

K. B. B.

V01. MORTON V. COWAN.
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Williams v. Thomas.
was

Landlord and Tenant—Distress—Action for Conversion—Double Value— 
Pleading—Chattel Mortgage—Jus Tertii—Assessment of Dam 
Recovery of Amount Received from Sale of Goods—Claim and Ci 
claim—Set-qf.

Tt
ounter- meas

land]
IIIn an action for wrongful distress for rent before it was due, there was 

no allegation in the statement of claim that the action was brought 
upon 2 W. & M., sees. 1, ch. 6, sec. 5, nor that the goods distrained 
were “sold,” bnt merely an allegation that the defendant “sold and 
carried away the same and converted and disposed thereof to his own 
use nor was a claim made for double the value of the goods dis
trained and sold, within the terms of the statute :—

Held, reversing the decision of Fbrouhon, J,, that the 
ordinary action for conversion, and that the value, and not the double- 
value, of the goods distrained was recoverable 

Held, also, reversing the decision of Ferguson, J., that a wrong-doer 
taking goods out of the possession of another, cannot set up the jus 
tertii, but the person out of whose possession the goods are taken, may 
shew it, and in such case the wrong-doer may take advantage of it ; and 
the plaintiff, having shewn a chattel mortgage subsisting upon a por
tion of the goods distrained, could not be allowed to recover the value 
of such portion without protecting the defendant against another action 
at the suit of the mortgagee :—

Held, also, per Ferguson, J., that the plaintiff was not entitled to re- 
from the defendant the amount received by him from the sale of 

the plaintiff's goods in addition to the value thereof ; nor was the 
defendant obliged to deduct the amount so received by him from the 
rent which afterwards fell due.

• Hoars v. Lee, 6 C. B. 764, followed.
Judgment being given in favour of the plaintiff upon his claim, and in 

favour of the defendant upon his counterclaim 
Held, reversing the decision of Ferguson, J., that the amounts should 

be set off.

This was an action tried before Ferguson, J., tvithout 
a jury, at St. Thomas, in the Spring of 1894. The facts 
are stated in his judgment.

April 23,1894. Ferguson, J. :—

The action is by a tenant against his landlord for an 
alleged wrongful distress for rent when, as alleged, no rent 
was due.

The plaintiff also makes a claim upon what may be 
called the common counts.

At the close of the trial I delivered judgment in favour
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of the plaintiff in respect of the alleged wrongful distress, Judgment, 

and, on the conflicting evidence as to value, I fixed the Ferguson, J. 
value of the goods distrained at the sum of $246, and found 
that at the time the distress was made no rent whatever 
was due from the tenant to the landlord.

The goods distrained were, as I thought, in a large 
sacrificed by the sales made by the defendant, the 

landlord. He, however, received for them the sum of $93.
I held thislto be a case in which the plaintiff is entitled 

as damages to "double value” under the statute, which 
double value would be $492. The plaintiff contended that 
he was also entitled to recover as well the above mentioned 
sum of $93.

I think the case of Hoare v. Lee, 5 C. B. 754, is against 
this contention, shewing, as I think it does, that there was 
but the one trespass, the damages in respect of which are 
measured by the statute, namely, the “ double value." In 
that case the Court refused to allow a second count for 
entering and taking goods to be pleaded with a count for 
a distress for rent falsely pretended to be due, and a perusal 
of the judgment shews one that the ground of the decision 
was that there had been but the one trespass by the defen
dant, and that the damages were measured as above stated.

I expressed the opinion that the plaintiff did not prove 
anyajjbstantial amount against the defendant on the com- 

these counts in the state
ment of claim, and I am still of the same opinion.

There was a chattel mortgage in favour of Mr. McConnell 
upon part of the goods, securing originally the sum of $80.
This mortgage contained what has been called (perhaps a 
little loosely tolled) the re-demise clause. Only the sum 
of $56 remained unpaid upon the mortgage, and this amount 
had not fallen due, nor did it fall due for some months after 
the time of the distress. The defendant contended that, 
owing to/the existence of this mortgage, the plaintiff could 
not as to the goods embraced in it sustain the action, on 
the ground that he, the plaintiff, was not in law the owner 
of these goods. The plaintiff was in possession of all the

WILLIAMS V. THOMAS.
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Judgment, goods distrained ; this was undisputed, and thére was no 
Ferguson, J. pretence whatever that the defendant claimed under^r had 

any authority or any title under the mortgage, and, so far 
as I can perceive, the contention, or rather the matter of 
it, fall^ under the common and well-known rule thus/"y 
stated : “ As possession in fact is evidence of the ,right of 
possession, it is sufficient to maintain an action against a 
wrong-doer who cannot shew a better title in himself or 

authority funder a better title : ” Elliott v. Kemp, 7 M. &
W. 312 ; Nortkam v. Bowden, 11 Ex. 70 ; and Armory v. 
Delamirie, 1 Sm. L. C., 8th ed., p. 374, and notes.

In a cfise where the plaintiff is not in possession at the 
time of the alleged wrongful act by the defendant, the 
plaintiff must shew title to the goods, and the defendant is 
at liberty to rebut the plaintiff’s title by shewing a jus f 
tertii : Gadsden v. Barrow, 9 Ex. 514 ; Leake v. Loveday,
4 M. & G. 972. This, however, the,defendant cannot do 
where he has disturbed the actual possession of the plaintiff 
(as in the present case) unless he can justify under the 
authority of the third party : Jeffrie9 v. Great Western B.
If. Co., 6 E. & B. 802 ; White v. Mullett, 6 Ex. 713. v 

As already stated, the plaintiff was, in fact, in possession 
of the goods when they were wrongly distrained by the 
defendant, and there was no pretence of any authority or 
title from the mortgagee.

It seems to me entirely plain that this contention of the 
defendant must fail.

The plaintiff is, as I think, entitled to judgment against 
the defendant for the sum of $492 with his costs of the 

action.
The rent that was accruing due, but which did not fall 

due for
$125. This was a yearly rent. The defendant pleaded a 
counterclaim in which he claimed, amongst many other 
items, the sum of $50 as the balance of the year's rent 
after deducting the $93 for which he sold the plaintiff’s 
goods, less the costs of the distress, which, he said, reduced 
this $93 to $75. This claim was, no doubt, made in this
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way by the defendant, he believing when making it that Judgment. 
- he would be able to sustain the position he had taken Ferguioii, J. 
respecting the distress, in which case he would desire to 
be paid the balance of his rent.

All the other items of the counterclaim were disposed 
of at the close of the^rial against the defendant, excepting 
an item of $26, which had relation to what was alleged as 
a default of the plaintiff as tenant in not properly clearing 
and ploughing certain land, called wedd land, on the de
mised premises. The claim in this respect on the record is 
$10U, but defendant’s counsel on the argument voluntarily 
reduced it to $25. I am now of the opinion that I then 

Entertained, but did not express, namely, that nothing 
should be, in respect of this, allowed to the defendant ; so 
that, apart from any claim in respect of rent, nothing will 
be allowed to the defendant upon his counterclaim.

The writ in the action was issued the 15th November,
1893. The year’s rent fell due according to the letting the 
5th December, 1893. The counterclaim was pleaded on 
the 16th December, 1893. The defendant’s counsel did not;
I think, formally mpve for an amendment of the counter
claim in respect of the rent, but did suggest that in a 
certain event there should be an amendment by which he 
would be enabled to claim as rent the whole $125. The 
event has, I think, taken plucfc, and I do not perceive any 
good reason why the defendant should not be allowed so 
to amend his counterclaim, and that amendment is 
allowed.

As the record now stands with such an amendment, the 
defendant by his counterclaim claims his year's rent, $125,
Though the distress that I have held illegal, for the reasons 
assigned, was made during the currency of the year, the 
tenant was not ousted by his landlord, nor, so hr as the 
possession of the land had concern, was he disturbed, though 
the effect of the distress was to, I may say, entirely break 
up his business, which was that of a market gardener.

The defendant has (as already stated) received by a 
wrongful seizure and sale of the plaintiff’s goods the $98,
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Judgment |ea8 hja expenses of the distress, and the question arises 
Ferguson, J. to whether or not this sum received, putting it^ (after 

deducting expenses) at $75, should be reckoned -against 
him on his claim for rent.

According to the case Hoare v. Lee, above referred to, 
this is money that the plaintiff could not recover from the 
defendant in addition to recovering the double value of 
the goods distrained. The defendant did deduct this money 
from the amount of the year’s rent, but the rent was not 
due at all when hç received this money,and I haveallowed 
an amendment in tms"rè

C. J.ash
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he is entitled to recover, and which he does 
recover, I am unable to see how this money can be deducted 
from the amount of the gear’s rent. I think the defendant 
should recover upon his amended counterclaim $125, the 
amount of the year’s rent, without interest and without 
costs.

There will then be judgment for the plaintiff against 
the defendant for the sum of $492, with hisxcosts of the 
Kctipn ; and there will" be judgment for the defendant for 
the sum of $125 upon his counterclaim, but without 
interest or any costs.

Shortly. Judgment for plaintiff for $492 with costs, 
and judgment for defendant for $125 without costs.

I do not make any set-off of these sums or any part of 
them, as the «preste of solicitors might possibly be affected 
by such a course. >
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O. J., and Faloonbridob and Street, JJ., on the 3Qih Argument. 
May, 1891, 7

N. McDonald, for the defendant. There is no rightitd 
double damages except where the goods are actually Sold ; 
only a portion of the goods was sold, and a large paft of 
the remainder was covered by a chattel mortgage to a third 
person. Double damages are allowed only to the owner 
by the statute 2 W. & M„ sess. 1, ch. 6, sec. 6. Upon the 
evidence the trial Judge should have found that the rent 
was due. There should be a new trial.

Tremeear, on the same side. The proper plaintiff as to 
the goods covered by the chattel mortgage is the mortgagee, 
who may still sue. The value of the goods is the measure 
ef damages : Swire v. Leach, 18 C. B. N. S. 479 ; Jones on 
Chattel Mortgages, sec. 444. The plaintiff cannot recover 
double value because he has not claimed it in his pl^W :
Roscoes N. P., 16th ed., p. 899; Sutherland on Damages,
2nd ed., vol. ], sec. 464. The claim for double damages is 
not favoured by the Courts : Brown v. Blackwell, 35 U. C.
R. at p. 246. The defendant is at any rate entitled to 
stay of proceedings until the proper parties are all before 
the Court : McKenzie v. McDonnel, IS Or. 442. The 
defendant can set up the jus tertii : Leake y. Loveday, 4 
M. & G. at p. 983 ; VanGelder v. Sowerby Bridge Society,
44 Ch. D. 374; Wilbraham. v. Snow, 2 Wms. Saund. 96, n.
The rent should be set off in any event.

R. H. McConnell, for the plaintiff. Nothing was due 
upon the chattel mortgage until after the rent came due.
The judgment of the trial Judge should not be interfered 
with upon the evidence. I rely on the cases cited in the 
judgment.

McDonald, in reply.
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June 21, 1894. The judgment of the Court was 
delivered by

Armour, C.J.

The learned Judge found that the rent distrained for, 
was not due on the 1st October, 1893, as the defendant
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Judgment, claimed it was, and was not due until the 4th. December, 
Annour, C.J. 1893, and consequently that the distress complained of, 

which was made on the 3rd October, 1893, was illegal.
The only direct evidence that the rent was due on the 

1st October, 1893, was that of the defendant and his wife, 
amb their evidence was strongly corroborated by. the fact 
tlpit in the previous years of his tenancy the plaintiff had " 

«ways paid his rent before the 4th December, and never 
later than in November of each year.

The learned Judge, however, found that the defendant 
and his wife were not worthy of belief, and it is impos
sible for us, who had not the opportunity*^ seeing them, 
as the leAmed Judge had, to find that tneVwere worthy 
of belief, and to reverse his finding that the rent distrained 
for was not due at the time of the clistreas.

There was no allegation in the statement of claim that 
the action was brought upon the statute 2 W. & M., 
seas. 1, eh. 5, sec. 5 ; nor was there any allegation that the 
goods distrained, were “ sold,” but an allegation that the 
defendant “sold and carried away the same and converted 
and disposed thereof to his own use nor was any claim 
made in the statement of claim to recover double of the 
value of the goods distrained and sold, within the tprms of 
that statute.

We think that the action set forth in the stal

[vor.. XXV642
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claim must be held to be the ordinary actioiyfoiV/conver
sion, and that the value, and not the double value, of 
goods distrained should be recovered.

The learned Judge made a liberal assessment of 'the 
damages at $246, and properly made it liberal according to 

- his finding that no rent was due at the time of the dis- 
/ tress, and we see no rea'son to alter it.

A wrong-doer taking goods out of the possession of an
other is not at liberty to set up the jus tertii, but the 
person out of whose possession the goods are taken may 
shew the jus tertii, and in such case the wrong-doer may 
take advantage of its being so shewn, and in this case the 
plaintiff, having shewn a chattel mortgage subsisting upon

le
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WILLIAMS V. THOMAS.

a portion of the goods^distrained, cannot be allowed to Judgment, 

recover the value of the mortgaged goods from the defen- ArmôürTô.J. 
dant and to leave thejdefendant liable to another action at 
the suit of the mortgagee'for the value of the mortgaged 
goods.

The judgment in favour of the plaintiff on his statement 
of claim will be reduced to the sum of $246, with full ' 
costs of suit, and the judgment will be for the defendant 
on his counter-claim for $125 without costs; and the 
amount of the judgment on the counter-claim will be set 
off against the plaintiff's judgment on his claim ; and no 
judgment will be entered or execution issued unless and 
until the plaintiff shall procure a released the defendant 
from the mortgagee of any action he may have against th 
defendant for the conversion of. the mortgaged goods.

The defendant will have the costs of the motion, which 
will be set off against the'plaintiff's judgment and costs.

E. B. B.
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VI \

[QUEEN’S BENCH DIVISION.]

Stewart v. Sculthorp.

Bailment—Delivery of Seed on Contract to Plant—Damages to Land from 
Impurity of Seed—Remoteness—Estoppel—Slander—Privilege—Actual 
Malice.

Wblqre seed ie delivered by one person to another without any warranty, 
honestly believing it to be clean, to be grown on the land of the latter, 
the/produoe thereof to be returned and paid for at a fixed price per 
bushel, the transaction is a bailment ana not a sale ; .and damages 

j from other innocuous seed having been mixed therewith, and on 
harvesting having become scattered on the ground and coming up the 
following year on the land, are too remote, and not within the rule laid 
down ih Hadley v. Baxendale, 9 Ex. 341, and Cory v. Thames Iron
works Oo., L. R. 3 Q. B. 181.

McMullen v. Free, 13 O. R 57, and Smith v. Green, 1 C. P. D. 9% dis
tinguished.

The plaintiff, having received seed from the defendant to be grown under 
the circumstances and conditions above mentioned, became aware while 
it was growing that vetches were coming up with it, but did not inform 
the defendant of the fact, and permitted them to grow, and delivered 
the produce mixed to the defendant, and was paid for it :—

Held, that he could not recover damages for an injury which hie own 
conduct was responsible for. >

McCollum v. Dams, 8 U. C. B. 150, specially referred to.
The plaintiff claimed damages fty slander in respect of words spoken to 

him by the defendant, in the presence of others, to the effect that he 
had sold the seed given him. The jury found that the words were not 
spoken in good faith in the usual course of business affairs for the pro
tection of his own interests

Held, that there was no evidence to sustain such a finding ; that the 
evidence shewed that the defendant honestly and justifiably believed 
that the plaintiff had defrauded him ; that the occasion was privileged 
and the plaintiff had failed to shew actual malice ; and therefore he 
could not recover.

The plaintiff alleged by his statement of claim (2) that 
he made a special business of growing seed peas on his 
fora ; (3) that in the Spring of 1892, in pursuance of an 
arrangement then made, the defendant delivered to him a 
bag of seed, which he represented was a special and 
valuable quality of sweet peas, and requested the plaintiff 
to plant the same on his farm, the arrangement being that 
the seed and the produce thereof were to remain the 
property of the defendant, and the plaintiff was to plant, 
cultivate, harvest, thresh, and deliver the produce to the 
defendant in Port Hope, by the end of the season, and the 
defendant was thereupon to pay to the plaintiff as and for

Statement.
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8rounc* rent °f the land and for his time and tr 
per,, bushel of the produce delivered 
the quantity of seed furnished ; (4) that the plaintiff 

tered into the arrangement in good faith, relying upon 
the representations of the defendant and on the full per- 
romance by him of his part, and accepted delivery of the 
seed and planted it on his farm and attended to the culti
vation, harvesting, and threshing of it-Jo) that the seed 
produced twenty-eight bushels of grain, which the plain
tiff in the Autumn of 1892, delivered to the defendant at 
Port Hope, who paid him therefor at the rate agreed 
upon ; (6) that in September, 1898, the defendant falsely 
and maliciously spoke and published of the plaintiff to 
David Crowley, in the hearing of othera, the words 
following: “He" (meaning the plaintiff) “sold the peas he 
growed for me to another man, and brought me this stuff 
and got his pay for the good seed, representing it was the 
produce of the seed I delivered to him,” meaning thereby 
that the plaintiff had obtained money from the defendant 
by false pretences; (7) or meaning that the plaintiff had 
wrongfully taken and appropriated the goods and property 
, th®.l!fe”dant and was 8uiItJr of larceny ; (8) or that the 

plaintiff had wrongfully and wilfully appropriated to his own 
use the property and goods of the defendant and was guilty 
of fraud in connection therewith; (9) or that the plaintiff was
* °“,a frud’and had in ‘he course of his business 
with the defendant cheated and defrauded him, and was 
gm ty of cheating and fraudulent practices in business • 
(10) that on or about the 5th October, 1893, the defendant 
in the presence and hearing of the plaintiff and James 
Stewart and George Stewart, falsely and maliciously spoke 
to and of the plaintiff the words following : “ You sold the 
peas you grew for me to another man, and I know him 
and you brought me this stuff, representing it to be the 
produce of 1 -----
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tiff win not an represented by him, but was a curtain kind 
of vetch, or having In It a noxious weed ; (14) that the 

( plaintiff by planting the need nn hie fann -had suffered 
' very serious loae and damage, heosuser Ip the planting, 

growing, and harveatlng It had become aeattered upon tho 
fann, and (he plaintiff had ikien unable to exterminate It, 
and the plaintiff ’a business til growing and dealing In seed 
and grain had thereby aloe been seriously Injured ; (18) 
and the plaintiff claimed for the wrong» «et out 82,000

damage», .
The defendant by hi» étalement of defence denied tlie 

allegation» made by the plaintiff,)W0 alleged i (5) that tho 
plaintiff in the Autumn of 1892 delivered to the defen
dant twenty-aix bushel» and twenty-five pound» of need, 

/ alleging It to tie the produce of the two buahel» of varlega- 
! ted sweet pea* supplied to the plaintiff under tho agree- 
( ment ; («) that tho plaintiff did not deliver tho pea seed 

grown by him for tho defendant under the contract, but 
fraudulently delivered the seed of a certain coarse plant or 
noxious weed known a» vetches ; (7) that the defendant 
sold and shipped the grain delivered to him as the product 
of hi» seed, as variegated sweet peas, to customers and othci », 
and to farmers to grow seed for him in 1803, and, in conse
quence of tgo false representation made by the plaintiff, 
the defendant had suffered great loss and damage, and his 
business as a seedsman had been greatly injured ; (8) that 
if the defendant spoke to Crowley the words alleged, which 
he denied, he spoke them solely for the purpose of obtain
ing information through Crowley as his agent in reference 
to the growing of the crop, the plaintiff having stated that 
Crowley had threshed the crop, and spoke them boridfidt 
and without malice, and in the honest belief that they 
were true, and the occasion was privileged ; (9) that if the 
defendant spoke to the plaintiff the words alleged, which 
he denied, he spoke them at the invitation of the plaintif 
and toKim alone and bond fide, without malice, and honestly 
believing them to be true, and the occasion was privileged 

botkof the alleged slanders that,if spoken a
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till, they wore, without the alleged meaning* and accord- fMatwnl. 
Ing to their natural and ordinary signification, tçue In sub- 
atnnce and hi fact; (11) and by way of counter-claim the 
defendant olalined 12,000 damage* for the wronga «et out 
In the fith, flth, and 7th paragraph*, and for the Injury 
done to Ids bualnoaa,

Iaaue, *
The action waa trieil at the Spring Sitting*, 1804, at 

Peterborough, Imloro lloaK, J,, with a Jury,

147STIWART V. 80ULTH0RP,

nIt appeared that the plaintiff waa a farmer realdlng In 
the townaldp of Utonaboo, and the defendant waa a aeed 
merchant realdlng and carrying on Imalneaa In the town of 
Port Hope, That the defendant waa In the habit of making 
•contract* with farmer» for growing aeed in the following 
form

" Pout Horn,
11 It la agreed between Henry Sculthorp and 

partie» signing till* agreement aa follow» i Said Sculthorp 
agree» to fnraiah said 
planted by him aa hereinafter mentioned, for aeed the 
coming «eaaon, which »eod and the crop growing therefrom 
and the produce of such crop ehall at all time» be the pro
perty of the said Henry Sculthorp, and «ball be delivered 
to him at Port Hope on or about the middle of October, 
189 , at such place in the «aid town as he may'direct 
Said Sculthorp agree» for the u»e of the land on which 
such aeed may be planted, and the labour attending the 
growing, cultivating, harvesting, and delivering the crop 
from therefrom, to pay to the said 
ehall equal the sum of 
therefrom and delivered as aforesaid, after being screened 
aa hereinafter mentioned. The quantity of seed so fur
nished to be returned free of charge to the said Sculthorp 
at the above date. Said party above named agrees to 
plant such seed in proper soil, properly cultivated, and 
when growing to pull runners and all foreign varieties of 
pea plants generally not belonging to variety sown. It is

,189 .

, bushels of pens to be

such sum as
per bushel of such crop grown

\
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Statement, also understood and agreed between said parties to this 
agreement, that in case the crop to be raised from the 
said seed shall be unmerchantable or unfit for garden seed 

'1 peas by reason of the same being buggy or injured in the 
growing or harvesting of the same, the price td be paid by 
the said Sculthorp shall be regulated by and be the aver
age market price per bushel of common peas for shipment 
and not the above specified sum. And it is also agreed 
that the said party above mentioned shall free such grain 
from thistle heads and pods before delivery, otherwise a 
charge equal to ten cents per bushel will be made for 
cleaning them properly. Peas to be screened at the 
expense of the first party. Screenings to be paid for at 
the price of common peas.

, Tp.""Lot
In the years 1890 and 1891 the defendant had made a 

contract in this form with the plaintiff, and in the year 
1892. a contract was made for variegated sweet peas, but 
no contract was signed by the defendant as to it.

The plaintiff gave evidence to the effect that in the 
Spring of 1892 the defendant came to him and said he 
had some variegated sweet peas which he wished the plain
tiff would take and grow ; the plaintiff took them, sowed, 
cultivated, harvested them, and delivered to the plaintiff 
the product of the bag; the defendant said he would guar
antee to give the plaintiff two dollars a bushel for growing 
them.

The plaintiff’s counsel then said : " We agree upon the 
contract ; it was that the peas should remaitithe property 
of Mr. Sculthorp, and Mr. Stewart was to get so much for 
growing them.’’

On cross-examination the plaintiff said that the bargain 
was made with the defendant’s son when he came out to 
his (the plaintiff’s) house ; that in 1893 he had a written 
contract with the defendant ; in 1892 he had not, but the 
verbal contract was the same in substance ; the defendant 
said they were all clean seed, but he specified that if weeds 
grew the plaintiff was to weed them out so as to keep the
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aeed clean, and that was so expressed in the written con- SUtsmeat 
tract in the following year, Z x

In answer to his own counsel, the plaintiff thenWid 
that that applied to weeds that were to spring tip ; that lie 
(the plaintiff) was not to pull any of what the defendant 
gave him. x |

Then to the defendant’s counsel he said that that was in 
the written contract, in these words: "The said part* ,- 
above named agrees to plant said seed in proper soilfpro-xx\ J 
perly cultivated, and when growing to pull runnérs and " '* 
all foreign varieties of pea plants generally not belonging 
to variety sown.” The plaintiff then said that there was 
no such contract as that in the verbal arrangement.

In March, 1892, the defendant received from Carter,
Dennet, & Beale, extensive dealers in seeds in London, Eng
land, four bushels of variegated sweet peas in two bags of 
two bushels each, and it was admitted that these bags when 
sent from England contained no vetches. They were sealed 
when they arrived as when they were sent, and had no 
appearance of having been tampered with.

After they arrived the defendant sent one bag to his farm, 
where its contents were sowed and produced nothing but 
variegated sweet peas ; the other bag the defendant opened 
and it remained in his warehouse for about a month, but 
no one had access to the warehouse but the defendant and 
his son ; out of this’ bag h
to one Andros, and to one Bennett, who each sowed them, 
and they produced nothing but variegated sweet peas ; the 
defendant sent the residue, in the bag in which they came, 
to the plaintiff, by railway, who received them and sowed 
them ; the defendant and a Mr. Gould, an expert in plants 
and seeds, went to the plaintiff’s farm in the month of 
July, and saw the peas growing and then in flower, and 
examined them Carefully, and testified that there were no 
vetches at all among them. On the other hand, W. B.
Stewart, a brother of the plaintiff, testified that he was 
through the peas once when they were growing, and that 
they were about half vetches ; and one Johnston, who had

ISTEWART V. SCULTHOKP. 649
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(peas for the plaintiff, and had 
Ireland, testified that they were about half vetches, and 
that he told the plaintiff of it The plaintiff admitted 
that he was told this before the defendant and Gould came 
out to look at the peas in July, and that, although he saw 
them on that occasion and they had dinner with him, he 
never mentioned to them that he had been told that there 

~\werd Vetches in them, nor did he ever tell the defendant of 
the Autumn he delivered the produce of these peas, 

as he testified, to the defendant in Port Hope, and was paid 
for them. It was sworn by the defendant and not denied 
by the plaintiff, that David Crowley had threshed the peas, 
and this turned out to be untrue. The defendant did not 
know vetch seed when he saw it, but he said that one bag 
received from the plaintiff was better looking than the 
other bag, and that he kept it separate, and it along with 
a large portion of the other bags was sent to Carter, Den- 
net, & Beale, and this bag, according to their report, which 

admitted to be true, turned out to be sweet peas of a 
uniform purple colour, and the other bags nearly all 
vetches.

In 1893 the plaintiff entered into a contract in writing 
with the defendant, in the form above set out, for the plant
ing of twenty-seven bushels of Alaska peas, and he after
wards received the report of Carter, Dennet, & Beale of 
the quality of the peas sent by him to them as the product 
of the peas sowed by the plaintiff.

Some time afterwards the defendant went to see David 
Crowley, who had a farm near the plaintiff’s. W ith respect 
to that interview David Crowley testified that the defen-
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Stewart grew for him, and that if witness could get any I
fantrack of them doing anything with them, to let him (de

fendant) know, and say nothing about it. The defendant 
gave witness to understand that the plaintiff did not re
turn the peas that he was growing for him; that was 
about the height of what he said ; he said that he thought 
Stewart had changed the peas, and if witness could get
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Statement.any track of his doing so, to let him (defendant) know ; he 
did not give him back the same seed that he had given him 
to grow ; or at least witness took it that way.

In October, 189Ü, the plaintiff delivered the produce of 
the Alaska peas sowed by him that year under the last 
mentioned contract ; and coming to the defendants office 
for his pay, the defendant called him aside, and, according 
to the plaintiff’s account, took some sweet peas out of a 
paper and asked plaintiff if he knew what they were; 
plaintiff said, no ; defendant said, “ this is what grew from 
some of the damned trash that you grew me last year ; 
you sold the peas, and I know where you sold the peas, 
and know who you sold them to, and know all about it.” 
The plaintiff asked the defendant if he was not going to 
pay him for the peas, and the defendant said he would not 
pay him a damned cent.

George Stewart, who was a brother of the plaintiff, gave 
the following account : “ He called John over and he took 

peas in, and he asked John if
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he knew these, and he said, no ; and there was some blos
soms, and he asked John if he knew them, and he said, no ; 
and, says Sculthorp, ‘ I know them and I know where

you got them from,

some

all cii

ting Iyou got them; I know the man 
and I know who you got the stuff from that you brought 
me.’ I don’t know what you call it. He called it damned1 
trash, or something like that, ' and,’ he says,11 can prove

iant-
fter-
e of
duct

it.’’’
James Stewart,* who was a cousin of the plaintiff, testi

fied that he heard Mr. Sculthorp say htfknew the man Mr. 
Stewart sold the peas to, and knew all about them ; that 
was all he heard.

Evidence was given of vetches being on the plaintiff’s 
farm in the summer of 1893, in the field in which the peas 
had been sown the previous year, and in some other parts.
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Thé trial Judge left the following questions to'the jury, 
who answered them as follows

1. Was the seed, delivered by Sculthorp to Stewart 
mixed with vetch seed at the time of delivery ? A, Yes.

8. If it was, then what damage has Stewart suffered by 
his land being planted with vetch seed ? A. $250.

3. If it was not, then what damage has Sculthorp suf
fered by reason of Stewart delivering to him seed mixed 
with vetch seed ? No answer.

4. Did Sculthorp charge Stewart with theft either in 
the warehouse or in his conversation with Crowley ? Dis
tinguish the occasions in your answer. A. Yes, in the 
wareroom.

5. If he did not, then you need not consider the remain
ing questions.

6. If he did, was such charge true ? A. No.
7. Were the words spoken by Sculthorp to Stewart in 

the warehouse spoken in good faith, in the usual course 
of business affairs, for the protection of his own interests Î 
A. No.

8. If the charge made in the warehouse was untrue and 
made in bad faith, what damages do you allow for such 
words so spoken ? A. $150.

9. Were the statements made by Sculthorp to Crowley 
made in good faith, with an honest belief in their truth, 
for the purpose of procuring the assistance of Crowley to 
ascertain to" whom Stewart had sold or disposed of the 
sweet pea seed ? No answer.

10. If the statements made to Crowley charged theft and 
were untrue and made in bad faith, what damages do you 
allow for so speaking them to Crowley Î No answer.

■xiTHE ONTARIO REPORTS.
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/The Judge thereupon entered judgment for the plaintiff 
for $400 damages with full costs of suit.

At the Easter Sittings of the Divisional G)urt, 1894, 
the defendant moved to set aside the judgment and to 
enter judgment for him or for a new trial, on the ground»
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that the verdict was against law and *evidei 
weight of evidence, and, as to the judgment on'the plain
tiff’s claim for slander, that the occasion of speaking the 
words complained of was privileged, and that the jury 
should have been so directed.

At the same sittings the plaintiff made a cross-motion 
-1. That in case of a new trial of the action or of the slan
der counts being ordered, it might still be open to the 
plaintiff to proceed for damages for the slander claimed as 
having been published to Crowley, notwithstanding that 
no answers were given by the jury to the 9th tod 10th 
questions, submitted.

2. Thdt in case the defendant should be successful in hie 
motion upon the slander counts, either by obtaining an 
order for a new trial or by an order to enter judgment for 
him, then that judgment might he ordered to he entered 
for the plaintiff or for a new trial upon the claims for slan
der based upon the statements made by the defendant to 
Crowley, and for an assessment of damages either by the 
Court or by another jury.

863STEWART V. SCULTHORP,OL.
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Both motions were argued before Arxoub, C, J., and 

Falconbridoe and Street, JJ., on the 29th Hay, 1894.
Ayleaworth, Q. C. (with him Gunther), for the defendant. 

The plaintiff was to weed, and he did not do so ; he knew 
of the vetches and said nothing to the defendant about 
them ; he, therefore, cannot succeed in establishing the 
defendant’s liability for damage to the farm. This is not 
like McMullen vSiîrre. lS O. R. $7, where there was an 
express guaranty. The w< 
not actionable without
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spoken, to the plaintiff were 
of special damage. The
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charge was not of any criminal offence, but merely of con
version. Then the occasion was one of qualified privilege, 
and no malice was shewn : Somerville v. Ha/wkim, 10 C. B. 
583 ; Toogood v. Spyring, 1 C. M. & R. 181 ; Welle v. Lin- 
dop, 13*0. R. 434 ; Goret v. Barr, ib. 644 ; Roe» v. Bucke, 
210. R. 692; Hargreaves v. Sinclair, 1 O. R. 260 ; Blagden 
v. Bennett, 9 O. R. 593. The privilege is not destroyed by
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Argument, the presence of another person who overheard ; the de
fendant spoke to the plaintiff as quietly as possible : Jones 
v. Thomas, 34 W. R 104 ; Tompson v. Dashwood, 11 Q.
B. D. 43. The cross-motion is in respect of the other slan
der, and the jury has found in the defendant’s favour in 
regard to it.

W. R. Riddell (withhim E. B. Stone), for the plaintiff.
If an article is suppliai for a definite purpose, it carries 
with it an implied' warranty : Randoll v. Râper, E. B. & E.
84 ; Randall v. Newson, 2 Q. B. D. 102 ; Wàgtiaff v. 
Clinton, 1 Cab. & El. 45. The charge made by the defen
dant was thtit: Criminal Code, sec. 305. The jury have 
found that the occasion was not privileged, 
circumstances here there can be no privilege : Fryer v. 
Kinnerdey, 16 C. B. N. S. 422 ; Palmer v. Hummereton,
1 Cab. & El. 36 ; Senior v. Medland, 4 Jur. N. S. 1039 ;
Royal Aquarium Society v. Parkinson, [1892] 1 Q. B.
431 ; Oddy v. Paulet, 4 F. & F. 1009 ; Odgers, 2nd ed„ p.
286. There was malice here ; the defendant has justified.

Ayleeworth, in reply. Pleading justification is no evi
dence of malice : Corridan v. Wilkinson, 20 A. R 184.

June 21, 1894. The judgment of the Court was de
livered by

Armoub.CTJ/:—
*

The transaction between the plaintiff and the defendant 
may be thus fairly stated. The giving by the defendant 
to the plaintiff, to be by him planted and the produce 
thereof to he cultivated, harvested, threshed, and delivered 4
to the defendant, of two bushels of variegated sweet peas 
for the reward to the plaintiff of $2 per bushel for the pro
duce so to be delivered.

And the transaction so stated is the transaction as stated 
in the statement of daim, and is the transaction in respect 
of which, the peas not turning out to have been variegated 
sweet peas, but partly variegated sweet peas and partly
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vetches, the action is brought to recover damages for the Jsflgmcnt. 
injury sustained by the plaintiff by reason of the peas Armour, C.J. 
turning out to he partly vetches.

In answer to the question on his cross-examination,
“You were to cultivate the . peas and keep down any 
weeds?” the plaintiff said, “Well, he said those were all 
clean seed and it was argued before us that this was a 
representation that the peas were free from any other seed, 
hut this, the plaintiff stated, was said by the defendant; but 
it could not have been said by him with respect to these 
peas, for it was the defendant’s son and not the defendant 
who arranged with the plaintiff to give him these peas to 
plant, and the statement of claim is not framed upon any 
such representation, nor did the plaintiff launch his case 
upon it, and we may, therefore, dismiss the further con- 
siderntion of it.

There is no doubt that the defendant delivered the seeds 
to the plaintiff as and for variegated sweet peas, honestly 
believing them to be such, and the plaintiff received them 
as and for variegated sweet peas, a 
fendant nor the plaintiff knew that 'there were any vetch 
seeds among them, nor did either of them at that time 
know vetch seeds from variegated sweet peas.

If the transaction had been a side of the peas, it would; 
have been a condition of the transaction that the seeds 
delivered should have been variegated sweet peas, and if 
they were not', the plaintiff would have been at liberty to 
reject them.

In Chanter v. Hopkins, 4 M. & W. 399, Lord Abinger,
O. B, said (p. 404) : “ A good deal of confusion has arisen in 
many of the cases on this subject, from the unfortunate use 
made of the word ‘warranty.’ Two things have been 
confounded together. A warranty is an express or implied 
statement of something which the party undertakes, shall 
be part of a contract ; and though part of the contract, yet 
collateral to the express object of it. But in many 
of the cises, some of which have been referred to, the rir- 
cumstaneo of a party selling a particular thing by its pro-
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Judgment, per description, has been called a warranty ; and the breach 
Armour, C.J. such contract, a breach of warranty; but it would be 

better to distinguish such cases as a non-compliance with a 
contract which a party has engaged to fulfil ; as, if a man 
offers to buy peas of another, and he sendsjjim beans, fie 
does not perform his contract ; but that/4|(fl8* 
there is no warranty that he should sell himpet^hnircon? 
tract is to sell peas, and if he sends him anything else in 
their stead, it is a non-performance of it. So if a man 
were to order copper for sheathing ships—that is a partic
ular copper, prepared in a particular manner; if the seller 
sends him a different sort, in that case he does not comply 
with the contract : and though this may have been con
sidered a waVranty, and mtyr have been ranged under the 
class of cases relating to warranties, yet it is not properly

556 THE ONTARIO REPORTS.
t

so.”
If, however, instead of rejecting the peas sold, the plain

tiff had accepted them, the condition would have become 
an implied warranty, for the breach of which the plaintiff 
would have been entitled to compensating: Behn v. Bur- 
mesa, 3 B. & S. 761.

The transaction in question, was, however, not a sale, for 
the property did not pass, but was merely a bailment of 
the fifth sort enumerated by Holt, C. J., in the well known 
case of Coggs v. Bernard, 1 Sm. L. C., 9th ed., at pp. 207, 
208.

I

Assuming that the principles above stated as applicable 
to a sale are equally applicable to a bailment such as this, 
about which there may be much to be said, what damages 
could the plaintiff recover for the breach of the implied 
warranty that the seeds delivered to him to plant were 
variegated sweet peas ?

According to the rule laid down in Hadley v. Baxendale, 
9 Ex. 341, and in Cory v. Thames Ironworks Co., L. R 3 
Q. B. 181, " Where two parties have made a contract, which 
one of them has broken, the damagt which the other 
party ought to receive in respect of such breach of con
tract should be such as may fairly and reasonably be con-
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aidered either arising naturally, i. e., according to the usual Judgment, 
course of things, from such breach of contract itself, or Armour, 4» J. 
such as may reasonably be supposed to have been ip the 
contemplation of both parties at the time they made the 
■contract, as the probable result of the breach of it.”

If the planting, cultivating, -harvesting, threshing, and 
delivering variegated sweet peas mixed with vetches, had 
cést more than the planting, cultivating, harvesting, and 
delivering variegated sweet peas alone, or if the produce 
of variegated sweet peas and vetches mixed had been less 
than the produce of variegated sweet peas alone, or if the 
plaintiff had informed the defendant that vetches were 
growing with the variegated sweet peas as the produce of 
the seeds delivered, and the defendant had caused them to 
be destroyed, the loss which thé plaintiff would have sus
tain^ in such cases might have been recoverable by him 
as damages arising naturally from such breach of contract.

But the damages which the plaintiff seeks to recover by 
reason of some of the seeds of the vetches dropping upon 
the ground whfn harvested, in like manner as the sepds of 
the variegated sweet pea and of other plants do, and com
ing up in the following year on his faro), 6re not!) in- my 
opinion, within the rule, and are too remote. '
"In McMullen v. Free, 13 0. R 57, there was an express 

warranty that the seed was clean ; and in Smith v. Green,
1 0. P. D. 92, there was an express warranty that the cow 
was free from foot and mouth disease ; these cases, there
fore, cannot be said to govern the present case.

The vetch, the seeds of which were mixed with the seeds 
of the variegated sweet pea, and delivered to the plaintiff 
to plant, was not the wild vetch, nor was it a noxious seed, 
nor a weed, but a plant cultivated in husbandry, and if 
the plaintiff had strictly performed his contract and had 
delivered to the defendant the entire produce of the seed 
^delivered to him, he could not have been damnified.

Jlven if, however, the damages sought to be recovered 
were within the rule, and were properly recoverable for
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Judgment. tnpjbresch of the said implied warranty, the plaintiff has, 

Armour, C.J. in
Clar

opinion, disentitled himself to recover them, 
he admitted that he knew at and before the time 

defendant and Mr. Gould went to his farm to

9 0.
In

and iwhen the
look at the peas, that there were vetches growing with 
the peas from the seed which the defendant had delivered 
to him to plant as variegated sweet peas, abd he did not 
inform the defendant of it.

But, notwithstanding this knowledg 
permitted and suffered the vetches t|f continue to grow 

'~<titn\the peas, and harvested, threshed; anchdelivered them 
to\thef defendant and received his pay /or them without 

mentioning the fact to the defendant, 
nder these circumstances it would be unjust that he 

should be allowed to recover damigAs against the defen
dant for an lhjury which his own johduct was responsible 
for, and I do not think that the law would permit it : 
McCollum, v. Davis, 8 U. C. R. 150, »

As to the words spoken by the defendant to Crowley, 
the jury found that the defendant did not in them charge 
the plaintiff with a crime, and that put an end to any 
claim of the plaintiff against the defendant in respect of 
these words. As to the defamatory words spoken by the 
defendant to the plaintiff, I am of the opinion that the 
occasion was privileged, and that there was no evidence 
whatever of actual malice.

his part, he

ever

Partn
8)
L

est

And
leBB

iyg

\viier

The occasion being privileged, it WîîsTbr the plaintiff 
to shew actual malice, and in this he,'in my opinion, failed.

It is true that the jury found that the words were not 
spoken in good faith, in the usual course of business affairs, 
for the protection of his own interests ; but there was, in 
my opinion, no evidence whatever to go to the jury in 
support of such a finding.

It is impossible for any one reading the evidence to 
to1 any other conclusion than that the defendant

ing

Judgn
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ind

Whei 
sessic 
the c 
Marc

come
honestly believed that the plaintiff had defrauded him, 
and that the circumstances known to the defendant at the 
time of the speaking the words justified such belief :
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Clark v. Molynem, 3 Q. B. D. 237 ; Blagden v. Btnndt, Ja^ment. 
9 O. R. 593. Ar3mï~C J

In my opinion, the action should be dismissed with costs, 
and the counter-claim dismissed without costs.
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Westbrook et ux, v. Wheeler 

Wheeler et ux. v. Westbrook.

et ux.it he 
ifen- 
sible 
it it: PartMp^PÔu"mm'mf PortMHK ^pur‘"er~ of Partner-

Lkenet—Transfer qf—S. S-'o^eh. QuU~Tavtrn
A pertiler.hip for » definite terin, which hae not expired, can be pnt an 

end to by the voluntary aeiignment by one of the partners of Kii inter-
11 the °f “■

And where a partnership was so put an end to, the assignor beiig the 
lessee of the premises on which the business was carried on, andaksiim- 
ii>g the term tp the assignee, the latter was held entitled to recover 
PuîTo“demâfd of^oMessiag6init the other partner without notice to

wîere the bidder of a tavern license enters into partnership with 

another persoi, to whom he assigns an interest in his tavern business, 
such assignment is not an assignment of his business within the mean
ing of Motion; 37 of the Liquor License Act, R. 8. 0. ch. 194, and 
does not require a transfer of the license.

Upon the construction of the partnership agreement in this case, the 
new partner did not take an undivided one-half interest in the licenM.

Judgment.^ Robertson, J., varied.

dey,
targe 
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ry in

The first notion was brought by Frederick Westwood 
ind Mattie F/ Westbrook, his wife, against Edward 

Wheeler and Josephine Wheeler, his wife, to recover pos
session of the premises known as the Brunswick Hotel, in 
the city of Brantford, and for mesne profits from the 14th 
March, 1894.

The second action was brought by Edward Wheeler and 
wife against Frederick Westbrook for damages for expell- 
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,1
tâtement. inç the plaintiffs from the bar-room and other priions of 
\ the hotel premises, and depriving them of the enjoyment 

thereof ; for a declaration that the plaintiff Josephine 
Wheeler was entitled to an undivided half interest in a 
lease of the hotel premises made by one Andrew McMeans 
to one Dale, and in the license to sell intoxicating liquors 
therein, and in the chattels in the hotel ; to compel the 
defendant to assign to the plaintiff Josephine Wheeler an 
undivided one-half interest in the license ; for damages for 
conversion ; and for other relief.

The actions were tried together before Robertson, J., 
without,a jury, at Brantford;™ the Spring of 1894.

The facts in evidence, so far ns material 'to the present
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report, were as follows :
Andrew McMeans, being the owner in fee of the pre

mises in question, on the 3rd March, lSSS^by 
made in pursuance of the Act respectingbhort Forms of 
Leases, demised and leased the premises to William A. 
Dale for one year, to be computed from the 1st March, 
1892 ; proviso, that the lessee should have the right to 
extend the term for a further pÿi'jod of two years by giv
ing two months’ previous 
reserved was $1,100, to be paid monthly in advance. The 
indenture contained a covenant by the lessee not to 
assign or sublet without leave.

The lessee, Dale, took possession and obtained a tavern 
license for the year 1892-93, and on the 6th October, 1892, 
entered into an agreement in writing with Josephine 
Wheeler, by which he agreed that she should occupy the 
whole of the premises except the bar-room, a cellar, and a 
small room, for one year from the date of the agreement, 
and that she should have the use of all the goods and fur
niture on the premises, with certain specified exceptions, in 
return for which she was to perform certain services.

Dale èontinued in possession and paid the rent under the 
lease, and procured his license to be renewed for the year 
1893-94.

On the 6th October, 1893, another agreement in writing
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(not under seal) was entered into between the same parties statement, 
by which it was agreed that, in consideration of the pay
ment of $500, Dale sold and assigned to Josephine Wheeler 
an undivided one-half interest in the hotel business, and 
the same interest in all the goods and household furniture, / 
etc., in the hotël, the property of Dale. By this agreement, 
Josephine Wheeler, in addition to paying $500, was to 
assume and satisfy one-half of the amount due upon two 
chattel mortgages made by Dale, and to pay one-half of 
another debt. And the parties also agreed to form 
partnership in the hotel business and to carry it on until 
the 1st March, 1895 ; the profits to be equally divided, 
except as provided. There was a provision that either 
party might buy out the other, upon giving one month’s 
notice, whereupon the partnership was to become dissolved.
The parties were to become jointly liable for the rent, taxes, 
and other expenses of the business, on, from, and after the 
morning of the 7th October, 1893,, “ at which time said 
partnership shall begin.”

There had been no renewal or extension of the term 
under the lease, but the lessor received the rent, and in 
that way it was continued.

On the 13th December, 1893, McMeans conveyed the 
hotel premises to the plaintiff Mattie F. Westbrook, in tee, 
subject to the term mentioned in the lease, in considera
tion of $15,000 ; and the rent for January and February,
1894, was paid to her.

On the 14th March, 1894, Dale, by indenture, conveyed 
and set over to the plaintiff Frederick Westbrook the re
mainder of the term which would expire on the 1st 
March, 1895, subject to the .payment of the rent and the 
performance of the lessee’s covenants and agreements 
tained in the lease. And on the same day Dale also 
veyed to Frederick Westbrook all the goods and chattels 
on the premises belonging to him (Dale), and not covered 
by the two chattel mortgages.

Ôn the 17th March, 1894, Dale having then left the coun
try, the mortgagees seized all the goods covered by their

WESTBROOK V. WHEELER. 561
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statement, respective mortgages, which were in default, and sold and 
conveyed the same to Frederick Westbrook, in considera
tion of 8500.

On or about the 14th March, 1894, the license was also 
transferred by Dale to Frederick Westbrook, with the- 
consent and approbation of the license inspector and com
missioners, in due form, which transfer was written on the 
original license and hung up, as required by law, in the 
bar-rcom, where Wheeler was in charge.

On the 17th March, 1894, the bailiff of the chattel 
mortgagees being in possession, Frederick Westbrook went, 
to the ijotel to take possession, when he was resisted by 
the defendants Josephine and Edward Wheeler, who 
claimed possession.

J. W. Nesbitt, Q. C., and H7. D. Jones, for -the 
brooks.

Brewster and L. F. Beyd, for the Wheelers.

[The judgment of the trial Judge set out the facts and1 
dealt fully with the numerous questions involved. As 
only two of the questions are of importance, except to the. 
parties, large portions of the judgment are omitted.]

April 24, 1894. Robertson,J.

I find as a fact that the agreements of the 6th October,. 
1892, and 6th October, 1893, were all along kept latent, 
and were secret arrangements entered into by the parties, 
one object being to defraud the revenue, and that no other 
person, except the solictor who drew the agreements, had. 
notice thereof * *. The evidence is conclusive that 
both Dale and Wheeler denied point blank to the inspec
tor of licenses, who had the right to know, and who made, 
in discharge of his duty, particular inquiry in January 
last, that there was any change in the business from the 
time that the license was issued to Dale for 1893-94. This, 
denial had the effect of defrauding the revenue of $25,. 
transfer fee payable on the license. * *
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In my judgment, Mrs. Wheeler could not set up title to Judgment, 

the possession of the premises against the owner in fee, or BctotoUT J. 
the assignee of the term. The owner would have the 
right to take possessignrwhenever the tenant, Bale, abscon
ded, and he having assigned the residue of the tertn to 
Westbrook, it was open to the owner to adopt him, West
brook, as his tenant, and neither Wheeler nor Mrs.Wheeler 
could properly object. * *

9 also, 
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com- 
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i the

lattel 
went 
sd by 
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[Judgment for the plaintiffs in the first action for the 
recovery of the premises with costs. Judgment dismissing 
the second action with costs.]

The Wheelers appealed to the Bivisional Court from the 
judgments in both actions, and their appeal was argued 
before Armour, C. J„ and Falconbridqe and Street, JJ., 
■on the 1st June, 1894.

Breivater and L. F. Heyd, for the appellants.
Wallace Nesbitt, for the respondents, the Westbrooks,

June 21,1894. The judgment of the Court was de
livered by

Armour, C. J.—(who, after dealing with some of the 
questions in the action not necessary to be referred) to in 
this report, proceeded) :— / '

The partnership created by the agreement of 6th Octo
ber, 1893, between Dale and the female defendant (Jose
phine Wheeler) was, in my opinion, put an end to by the 
assignment by Dale to the male plaintiff (Frederick West
brook), of the said lease, of the license for the hotel, and 
■of the goods in the hotel not covered by the chattel mort
gages, and by the seizure of the goods in the chattel 

tgages by the mortgagees, and the sale of them by the 
mortgagees to the male plaintiff.

There is no authority to be found in England for holding 
that a partnership for a definite term, which has not ex
pired, can be put an end to by the voluntary assignment
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Judgment, by one of the partners of his interest in the business, and at 
Amour, C.J. his instancMir at the instance of his assignee, against the 

will of the other partner : Lindley on Partnership, 6th ed., 
p. 575.

But authority for so holding is not wanting in the United 
States : Story on Partnership, 7th ed., sec. 308 ; Marquand 
v. New York Manufacturing Co., 17 Johns. 525.

The partnership having been put an end to, the male 
plaintiff was entitled to recover possession of the land in 
question without notice to quit or demand of possession : 
Jjoe Colnaghi v. Bluck, 8 C. & P. 464 ; Benharri v. Gray, 
5 C. B. 138.

Judgnrfent must, therefore, be for the male plaintiff to 
recover possession of the land in question with costs. * *

I do not think that the partnership created by the agree
ment of the 6th October, 1893, operated as an assignment 
of his business by Dale within the meaning of R. S. 0. ch. 
194 (the Liquor License Act), sec. 37, for it was only an 
assignment of an one-half interest in his business, and did 
not call for any notification thereof to the license inspector, 

require a transfer of the license, nor the consent of the 
license commissioners, nor the payment of aqy fee, and 
there was, therefore, no defrauding of the revenue by notice 
thereof not having been given to the license inspector.

And the agreement of the 6th October, 1898, did hot, in 
my opinion, give, as claimed, to the female plaintiff 
(Josephine Wheeler) an undivided half interest in the 
license : Regina ex rel. Brine v. Booth, 3 0. R. 144.

I think, therefore, that the action (the second), except the 
claim for conversion, must be dismissed with costs. * *

E. B. B.

664 THE ONTARIO REPORTS. XXV

i,
Cunt,

Whe
thi

iigi
agi

T
of i 
deft 
und
had

T
serv 
defe 
to t
hadnor
recc 
was 
defe 
beei 
ask< 
pi ai 
nam 
tiff: 
amoi
exec
actii

T
the

F
Con
Putt



'

;

XXV.]roL. 565HEROD V. FERGUSON.

iat
the [COMMON PLEAS DIVISION.]
ed.„

Herod v. Ferguson.

ted Contract—Remuneration fur Services—Collateral Contract—Judgment on— 
Novation.md

Where services have been performed by one person for the benefit and k 
the request of another, and which have been charged to the latter, the 
fact that a third person has subsequently agreed to pay for such services, 
and has had judgment recovered against him, therefor, by the person 
rendering them, will not prevent the latter recovering in an action 
iigainst the person liable m the first instance, unless the subsequent

iale
tin
on : 
my,. agreement amounts to a novation.

This was an appeal by the defendant from the finding Statement, 
of the referee to whom the plaintiffs claim against the 
defendant had been referred at the hearing by pensent 
under the 102nd section of the Judicature Act, and who 
had found for $250 in favour of the plaintiff.

The action was upon an account for surgical and medical 
services rendered by the plaintiff to the defendant. The 
defence was that although these services had been rendered 
to the defendant ho had not, but his son J. D. Ferguson 
had, promised to pay for them, and that the plaintiff had 
recovered judgment against the son for the amount. It 
was shewn that the plaintiff had throughout charged the 
defendant in his books ; that after all the services had 
been rendered and charged to the defendant, the son had 
asked the plaintiff to send the account to him ; that the 
plaintiff had done so, making out the account in the son’s 
name ; and that the son had promised to pay. The plain
tiff recovered judgment by default against the son for the 
amount, but, finding him to be worthless, had not issued 
execution against him, and had then brought the present 
action.
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The appeal was argued before Stiieet, J., in Court on 
the 12th September, 1894.

F. Fitzgerald, for the defendant, referred to Pollock on 
Contracts, 5th Eng. ed., pp. 11, 418 ; Bouton Ice Co. v. 
Potter, 123 Hass. 28.
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Argumrat. J|fo88, Q. C., and Guthrie, Q. cl for the plaintiff, referred 
to B. S. O. ch. 14.8, sec. 39 ; Wegh Presser v. Evans, [1894] 
2 Q. B. 101 ; Qarrey v. StadUr, 30 N. W. Repr. 787 ; 1 
Parsons on Contracta, 8th edifp. 11 ; Ex p. Ford, 16 Q. B. 
D. 305 ; Robinson v. Rega, 9 y. & C. 449 ; Nichols v. 
King. 5 TJ. C. E. 324./
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September 22,1894. Street J.

Upon the evidence I findfhs the learned referee has found, 
that the contract of the plaintiff was made with the defen
dant, aiyl not with J. D. Ferguson, the son of the defendant. 
The services rendered were such as the defendant must 
have known the plaintiff would charge for ; the plaintiff 
did charge the defendant, and the defendant only, for th 
services in his books, and he had no notice of any under- 

, standing between the defendant and his son, if any such 
existed, that the son and not the defendant was to be his 
debtor. Then after all the services had been performed 
the son asked the plaintiff to send him his bill, and the 
plaintiff did so, making out the bill in the son’s name ; the 

promised to pay the amount, but did not do so, and the 
plaintiff sued him and obtained judgment by default for 
the amount. This judgment has never been satisfied, and 
it appears that the judgment debtor is and has long been 
in insolvent circumstances. Then the plaintiff brought 
the present action against his original debtor, the father, 
to whom the plaintiff’s services were actually rendered. 
The defendant sets up the judgment against the son as a 

bar to the action.
X do not see any ground for the contention of the defen

dant that the plaintiff had an election to sue either the son 
as agent, or the father as principal, and that, having elected 
to sue the agent, he cannot afterwards turn round and 
the principal. Treating the contract here as one made by 
the son as agent for the father, the plaintiff knew the 
principal throughout and charged him and gave credit to 
him and to him only. The agent did not contract in his
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own name, as I should find upon thé evidence, but for ft Judgment, 
known principal, viz., his father, to whom credit was given, 
and was, therefore, not liable to the plaintif! at all. The 
plaintiff, having charged the father, could not say that he 
gave credit to the son. The doctrine sought to be invoked 
by the defendant does not apply to such a case but to the 
ease of an agent contracting for an undisclosed principal 
Priestly v. Fenlie, 3 H. & C. 977 ; Kendall v. Hamilton,
4 App. Cas. 504.

The son became liable to the plaintiff, it at all, upon a 
subsequent promise made by him, which was not asetis&c- 
tion of the original cause of action, but was collateral to it.
There is no evidence of any novation by which the plain
tiff agreed to accept the son as his debtor, and to release 
the father, who was the original debtor.

Under these circumstances, the recovery by the plaintiff 
of the judgment upon the collateral contract of the 
does not affect the liability of the father upon the original 
contract : Drake v. Mitchell, 3 East 251 ; Weyg Prosser v.
Evans, [1894] 2 Q. B. 101.

To put the matter shortly, the only question in the 
is whether the contract was made with the father or with 
the son. The referee has found, and I agree with him, 
that it was with the father. The plaintiff then had a 
cause of action against the father, which still exists, because 
there has been no novation of it, no payment or release of 
it, and no judgment has been recovered upon it.

The appeal of the defendant must, therefore, be dis
missed with costs.

OL. HEROD V. FERGUSON. 667
red
84]
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[QUEEN'S BENCH DIVISION.]

Re O’Connor and Fielder.

Arbitration—Award by Two out of Three Arbitrators.

Where a submission to arbitration provides that the award thereunder 
shall be made by three arbitrators, the award to be valid must be 
made by the three unanimously.

Summary application by Patrick O’Connor to set aside 
an award made by two of tlje three arbitrators appointed 
under a reference to fix the renewal rent to be paid under 
a lease dated 28th August, 1884, of certain hotel premises 
in the city of Toronto. The applicant was the landlord, 
and Robert J. Fielder, the other party to the arbitration, 
was the tenant. The third arbitrator dissented from the 
award of the two.

The submission was in the lease, and did not contain a 
clause to the effect that the award of a majority of the 
arbitrators should be binding upon the parties.

The motion was argued bef< re Boyd, C., in Court, on 
the 11th October, 1894.

N. F. Davidson, for O'Conm r. The award is invalid 
and should be set aside ; it is i ot the award of the three 
arbitrators, but only of the two who sign: Russell on 
Awards, 7th ed, p. 216. /

Havereon, for Fielder. Thef meaning of the submission 
is that in case of disagreement? the opinion of two of the 
three should prevail : Little v. Newton, 2 M. & G. 351 -r 
Grindley v. Barker, 1 B. & P. 229:
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October 13,1894. Boyd, C,

It is a general rule applicable to all cases of private 
authority, trust or reference, to be exercised by several 
persons, that unless the constituent instrument permits 
action or decision by a majority, then the office is regarded

■
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as joint and all must act collectively. Thus as to trusts it Judgment, 

is said by Lewin : “ When the administration of the trust is 
vested in co-trustees, they all form as it were but 
collective trustee, and therefore must execute the duties of 
the office in their joint capacity Lewin on Trusts, 8th ed.,
p 258. The same is said as to arbitrators by Russell: “ On a 
reference to several arbitrators together, when there is no 
clause providing for an award made by less than all being 
valid, each of them must act personally in performance 
of the duties of his office, as if he were sole arbitrator ; for, 
as the office is joint, if one refuse or omit to act, th,e others 
can make no valid award Russell on Awards, 7th ed., p.
216. So in case of the execution of powers or the like : see 
Sykes v. Sheard, 9 Jur. N. S. 886, affirmed 3 N. R. 144.

Different considerations arise when the duties are of a 
public nature, but in transactions between individuals they 
make their own bargain, and so become a law unto them
selves.

Here the contract set forth in the lease provides that 
the award shall be made by three arbitrators ; an award 
by two, of them—the other dissenting—does not satisfy 

/ the terms of the reference, and the application to set aside) 
cannot be answered. C

I vacate the award, therefore, but without costs.

RE O’CONNOR AND FIELDER. 6695L-
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Dodds et al, v. The Ancient Order or United 
Workmen et al.

fiMuraera—£j/t /murant»—PaymtM to 
DittKargt—R, S. 0. ch. 1ST, mm,

Moue

;
MmmKom—AesrHv—

11, It.

oneyipeynble^to lufjuite under a policy of life huunnee meji, where no
136, be pefîl'to the exeouïore of the will of the lueured, ee provided by 
eeo. 12, without eeourlty being glyen by them, end peyment to them le 
n good dUcherge to the Ineurere,

Statement. Special ease stated for the opinion of the Court in an 
action brought by the executors of the will of Henry 
Carson, deceased, against the above-named Order and the 
four infant children of the testator.

The case stated that the testator died on the 6th March, 
1894, leaving him surviving the infant defendants ; that 
the deceased was at the time of his death a workman 
degree member in good standing of the Order, a paternal 
and benevolent society incorporated on the 11th August, 
1879, under R. S. 0. 1877 ch, 167, and1 was the holder of 
a beneficiary certificate issued by the Grand Lodge of 
Ontario of the Order, dated 10th February, 1892, wherein 
the sum of 12,000 was declared to be payable at his death 
out of the beneficiary fund of the Order to his four young
est children, the infant defendants ; that the certificate was 
issued in pursuance of section 1 of article 7 of the consti
tution of the Order, providing that “ upon the death of a 
workman degree member in good standing, such person or 
persons as the said member may have named while living 
shall be entitled to receive of the beneficiary fund the sum 
of $2,000 that on the 3rd July, 1894, the testator made 
his will, whereby he appointed the plaintiffs executors ; 
that the executors had proved the will and taken upon 
themselves the burden of the trusts contained in it ; that 

* by the third paragraph of his will thp testator bequeathed 
to the four infant defendants the sum of $500 each, to be
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paid out of the policy or certificate of the Order, and to be 
paid over to each child when he or ahe should reach the 
age of twenty year», and each of them to receive all In
terest and benefits accruing from the «aid eume after they 
should have reached the age of fourteen ; that by his will 
the testator also directed that hie executors should have 
power after each child should have arrived at the age of 
fourteen years to grant to any child any sum or sums that 
they should think necessary and for the interest of the 
children in educating them ; that the plaintiffs, the execu
tors, contended that they were entitled to receive from the 
Order the sum of «2,000 for the purposes of the trusts of 
the will, while the Infant defendants contended that the 
executors were not the proper persons to receive it ; and 
that the defendant society were ready and willing to pay 
over that sum to such persons as the Court should direct.

The questions submitted are set out in the iudirment 
infra. *

The Act to secure to wives and children the benefit of 
life insurance, ft. 8. 0. ch. 136, contains the following pro- 
visions :—

Statement,
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Section 11.—The insured may, by the policy or by his" 
will or by any writing under his hand, appoint a trustee 
or trustees of the money payable under the policy. * • 
Payment made to such trustee or trustees shall discharge 
the company.

Section 12.—If no trustee is named in tjie policy, or 
appointed as mentioned in section 11, to receive the shares 
to which infants are entitled, their shares may be mid to 
the executors of the last will and testament of the ihsured, 
or to a guardian of the infants duly appointed by one of 
the Surrogate Courts of this Province or by the High 
Court, or to a trustee appointed by the last named Court, 
upon the application of the wife, or of the infante or their 
guardian ; and such payment shall be a good dischaige to 
the insurance company.

Section 14.—A guardian appointed under section It 
shall give security to the satisfaction of the Court or Judge
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Statement, for the faithful performance of hie duty as guardian, and 
for the proper application of the money which he may 

receive.

XXV572 THE ONTARIO REPORTS.
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^XThe case was argued before Boro, C., in Court, on the 

11th October, 1894
Totten, Q. C., for the plaintiffs and the defendant soci

ety. The society are merely stakeholders and wish to pay 
the money and obtain a proper discharge. This soci

ety has for years paid moneys to executors under like 
circumstances. The mouey should in this case be paid to 
the plaintiffs, no other trustee being appointed. The stat
ute does not require security from executors. I refer to 

Re Cameron, 21 O. R. 634
A. J. Boyd, tor the official guardian, representing the 

infant defendants. The executors do not receive these 
moneys in their capacity as executors, but as persons 
named in the statute. They should give security, or the 

should be paid into Court for the infants. See

nami
yes.

2.c
socie

3.over
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money
section 14 of the Act and Campbell v. Dunn, 22 0. R. 98.

October 13,1894. Boyd, C.

Special case as to payment of insurance moneys by the 
defendants under R. S. 0. ch. 136, sec. 12. No trustee is 
named by the testator who effected the insurance for the 
benefit of his children (infants), and his will recognizes 
that the executors are to handle the money. Even with
out that the statute is framed to permit of the payment of 
such money to the executors—there being no trustee or 
guardian—and declares that such a payment is a good dis
charge to the company. The executors are those appointed 
by the testator, and according to the practice are not called 
on to give security—nor are they required to give special 
security in order to become the proper recipients of these 
insurance moneys. The matter thus rests, not on the 
course of the Court, which calls for security to be given by 
the custodians of infants’ money, but upon the express
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enactment of the legislature, which, being plain and une- Judgment, 
quivocable, has simply to be followed.

The questions submitted are answered thus :
1. Can payment be made lawfully to the executors 

named in the last will of the testator ? Under the statute,

nd
ay Boyd, 0.

lie
yes.

2. Can the executors give a lawful discharge to the 
society defendants ! Under the statute, yes.

3. Are the executors in all cases bound to give proper 
security before receiving the funds pdf so, whose duty is i t 
to determine the sufficiency thereof ? I do not speak as 
to “ all cases,” but in this case no security is needed.

4. Whether or not the money should be paid into Court ? 
It is optional with the society to pay into Court or to pay

,the executors. r J
E. B. B.
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Rk Reid v. Graham Brothers.

i

he
is exssnn

The member» of a firm sued in the firm name are parties to the litigation ; 
and when judgment i» obtained in a Division Court against a firm aa 
ïüu-rfW e*e(?«tl<m can go only against the goods of the firm and 
against the individual goods of one who is sued as and found to be a 
partner, yet a judgment summons may be issued against another member 

“ot «erved with first process, if only to get discovery of 
goods of the firm available for execution, and if he makes wilful default 
in attendance, he is liable to be committed aa for contempt of Court.
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he Motion by the defendants for prohibition to the third 

Division Court in the county of Perth. The facts 
eta ted in the judgment.
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Argument. - The motion was argued before Boyd, C., in, Chambers, 
on the 12th October, 1894. i

R. 8. Neville, for the defendants.
JD. Armour, for the plaintiff.
/ Ex p. Dakins, 16 C. B. 77 ; Re Young v. Parker, 12 P. R. 
646; Ex p. Young, 19 Ch. D. 124 ; and Bicknell and 
Seager’s Division Courts Act, p. 145, were referred to.
October IS, 1894. Boj[d, C.

On judgment summons in the Division Court the Judge 
has ordered the defendant JohnOraham to be committed for 
ten days under section 240, sub-section 4 (c), for having 
made a*ay with his property. It is now objected that the 
further action of the Court should be prohibited on that 
order, because the Judge refused to allow the defendant 
under examination to-make explanations as to his dealing 
with a sum of money lent by and repaid to him after judg
ment. The evidence on-affidavit is contradictory,
Judee has not certified, but this is not to my mind a case for 
prohibition. The Judge had jurisdiction in the premises, 
any the manner of his exercising that (in whatever way it 
may be subject to review) is not to be dealt with by way 
of prohibition. It is for the Judge to gauge the value of 
the answers and to draw his conclusions as to whether the 
witness is veracious or prevaricating. This discretion is 
not to be cut short by the absolute method of prohibitif 

especially when the examination is not brought before me. 
The refusal of evidence is not a ground for prohibition : 
Be Dunford, 12 Jur. 361, where Parke, B., says : “ The use 
of the writ is to prevent inferior tribunals acting without 

' authority, and not to remedy improper decisions to which 
they may come.”

The Judge also directed the committal of another defen
dant, Robert S. Graham, because he made default in appear
ing upon the return of a judgment summons. It was made 
to appear that he was personally served with the summons, 
that he was at home, in good health, and in his brother’s 
opinion there was nothing to prevent him from appearing.
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The point raised is want) of jurisdiction, because^the Judgment.

th!f n! SUT0nS is in the n*tuie uf an execution! and b^Tc 
that no execution can issue against thé individual member

“ a fllm' Wh° has T been Personally i
served wdj, first process. The firm of Graham Brothers ( )
r. " 3Ued' and this defendant was Lot served. He is 
ident,fied n, thc plaintiff's affidavit as being, in fact, 
o the defendants^. e„ as a member of the firm), and this is 
not denied. Now, in mÿ opinion, when judgment is obtained 
. = t » bra as such, though execution can go only against 
the goods of the partners and against the individual goods 
of one who is sued as and proved to be a parti,er-yet as 
to another member of the firm, a judgment summons may 

e issued. One purpose of this summons is to get discovery 
O goods available for execution, i. e.,in the case supposed, 
partnership goods of which the partner not individually 
sued may have valuable knowledge to which the plaintiff
wilfn I L ' n r. T1** default in attendance (that is, 

ful default) he is liable to be committed as.for contempt
of Court. A sufficient affidavit was made under section 235 
to justify.the issue of the summons. The summons 
directed tç R. S. Graham, and notified him that if he did 
not appear in obedience to it, he was liable to be com- 
nutted to the common gaol of the county. Sections 240 
and .41 directtiie procedure which was observed in the 
case, and they also protect a defendant who attends, if he 
can shew the Judge that he ought not to have been sum
moned. In this case the defendant could have objected to

disclosed as to partnership goods and property.
The only question that suggests itself as raising a doubt 

aUout this course is whether the members of a firm sued in 
t|e firm name can be regarded as parties to the litigation.
T,!8'. tlhmk. be so, for the firm itself has not 
individual or corporate existence; though it has a jural 
entity for the purposes of litigation, yet the constituents 
of the firm are the parties defendant in the eye of the law ■

(3—VOL. xxv. O.R.
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individual goods may not be liable tn execu- 
is sued as and adjudged
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676

Judgment, though the
tion unless the particular partner
to be a member of the firm. f\u,ntv

The opinion is expressed by a much expenencedC^n 
Court Judge that upon a judgment against a fitm an) 
member of the firm is subject to a judgaent 
Sinclair’s Division Courts Act, 1888, p. 148, not ,Æ* **—>• - «■“ “*

D-mai™. ^^ ^ot,"n
against partners are in pari rmtenâ "’lth the l‘^ 
Usions in the Con. Rules of the High Court 317 and 876 
The practice in both Courts is linked by section 304 of the 
Division Courts Act. R. S. 0. ch. 61 ; and it is to be noted 
that in the meaning attributed to -party » the Judies- 
tare Act, it includes every person served with notice of or 
attending any proceeding, although not named on the

Boyd, C.

aons :
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[QUEEN’S BENCH DIVISION.] 

Regina v. Mines.lty
,ny

Criminal Law—Summary ConvictionProcuring! ” a Weapon \oith Intent 
—Criminal Code, Bee. 108—Amended Conviction—Information for 
Shooting with Intent—Justicee of the Peace—Substituting Hew Charge 
Imprisonment—Habeas Corpus—Discharge.

ns :
this
nse

The defendant was brought before justice! of the peace on an information 
charging him with the indictable offence of snooting with intent to 
murder, and they, not finding sufficient evidence to warrant them in 
committing for trial, of their own motion, at the close of the case, sum
marily convicted the defendant for that he did “ procure a revolver with 
intent therewith unlawfully to do injury to one d. 8.” It appeared by 
the evidence that the weapon was bought and carried and used by the 
defendant personally.

By the Criminal Code, sec. 108, it is matter of summary conviction if one 
has on his person a pistol with intent therewith unlawfully to do any 
injury to any other person.

The return to a writ of habeas corpus shewed the detention of the defen
dant under a warrant of commitment based upon the above conviction ; 
and upon a motion for his discharge 

Held, that the detention was for an offence unknown to the law ; and, 
although the evidence and the finding shewed an offence against sec.
108, the motion should not be enlarged to allow the magistrates to sub
stitute a proper conviction, for it was unwarrantable to convict on a 
charge not formulated, as to which the evidence was not addressed, 
upon which the defendant was not called to make hie defence, and as 
to which no complaint was laid ; and the prisoner should, therefore, 
be discharged.

Motion, on the return of a writ of habeas corpus, for an Statement, 
order discharging the defendant from custody, under the 
circumstances set forth in the judgment.

On the 8th October, 1894, the motion was made before 
Boyd, C., in Chambers.

A. H. Marsh, Q. C., for the defendant. The conviction 
returned shews no offence known to the law, and the 
defendant should be discharged forthwith.

No one appeared for the Crown.

October 15, 1894. Boyd, C. :—

The return to the habeas corpus shews detention on a 
warrant of commitment on a charge tlârt the prisoner did 
“ procure a revolver with intent therewith unlawfully
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judgment, to do injury to one J. S." It purports to be based
conviction under the Code, sec. 108. which makes it 
matter of summary conviction if one has on his person a 
pistol with intent therewitli unlawfully to do injury to 
any other person. But the term .used in the commitment, 

procure,” does not mean, or may not mean, personal >>se 
and handling of the weapon; had it said that "hedid pro
cure and have in his hand (or upon his person), then the 
offence would be well defined. Now a copy of the evidence 
is before me, and it appears that the weapon was bought 
and carried and used by the defendant personally, and the 
magistrates have found the unlawful intent connected ^ 
therewith. Should I on this information discharge the < 
prisoner 1 The better course, seeing that the evidence 
would justify an amended form of conviction, would be 
to enlarge the matter to give an opportunity to the magis
trates, if so advised, to substitute a more accurate convic
tion according to the-facts as proved before them and 
found by them. This would be permissible according to 
ftcqina v. lawn, 12 P. » 642, inasmuch as there has been 
no formal return upon a certiorari and the form of convic
tion now before me is not a finality.

But I am induced not to take this course for this reason: 
it appears that the magistrate!’ jurisdiction was founded 
upon an information charging t& defendant with shooting 
with intent to murd/-that is ad indictable offence and 
they were chargeiUith the duty/ff investigating that, and 
committing for trial if they found it proved pnmdfacu; 
but, not finding sufficient evidence to warrant this course, 
they adopted the expedient of seeking to punish the defen
dant in a short way, under sec. 108 of the Code, for an 
offence punishable on summary conviction. The jurisdic
tion invoked was to commit for trial; they, of their own 
motion, changed this at the close of the case into jurisdiction 
to convict. That is an unwarrantable course: to convict 
on a charge not formulated, as to which the evidence was 
not addressed, upon which the defendant was not called to 
mnke his defence, and as to which no complaint was laid 

before them.
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Therefore, I think it is my duty to act merely on the Judgment, 
invalid return to the halt as corpus, which shews detention Bwd~c 
/or an offence unknown to the law : Be Timson, L. E. 5 
Ex. 257 ; and to order the prisoner’s discharge.
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In THU Matteh of Ethel Davis an Infant.
the

cted \
the V Married in this Prmince-llemoml 

to the United States—Husband Naturalized—Divorce Obtained by Wife.ence 
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A writ of habeas corpus was issued upon the application 
-of Maria Davis, the mother of the infant, commanding 
John W. Davis, the father of the infant, to produce her 
before the Court. Upon a return to the writ and
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Statement.

. ___ upon
the production of the infant in Court on the 5th May 
1894, the question to the right to her custody was 
argued upon the affidavits and evidence then read and 
heard, the effect of which is set out in the judgment.

— May 5th, 1894. L. M. McCarthy, tor the applicant.
W. H. Blake, for the father.

as

May 18th, 1894. Street, J.

The parents of the child were married at Dunnville, Ont, 
■on the 4th June,' 1883, and the child in question, the only 
surviving child of the marriage, was born on the 13th
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Judgment. January, 1886. In April, 1890, they moved to Buffalo.
N. Y., where the husband went into business ; and on the 
12th August, 1891, he filed in the office of the county 
clerk at Buffalo, a sworn declaration as follows :—

“ The declaration of John W. Davis, of Erie County, late 
of Canada. I, John W. Davis, do solemnly swear that it is 
bond fide my intention to become a citizen of the United 
States of America, and renounce for ever all allegiance to 
any foreign Prince, Potentate, State, or Sovereignty what
soever, particularly the Queen of Great Britain and Ireland 
to whom I now owe allegiance.

“ (Signed)
“ Sworn before me August 12, 1891.

18Street, J,
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liqi
cha
ancJpHN W. Davis.i

mo
“ C. A. Orr, Clerk." to

In February, 1892, his wife left him taking with her the 
child in'-question, and another younger child, since de
ceased. She gives as her reason for leaving him his habits 
of drunkenness, his neglect to provide for her and his 
children, by reason of which she alleges that she was ob
liged to support him as well as her children and herself : 
and his accusations against her of adultery with a boarder. 
She lived apart from him and supported the children until 
July, 1893, when he took away the children during her 
absence and placed them, without her knowledge, in the 
German Roman Catholic Orphanage in Buffalo, where the 
youngest child died shortly afterwards.

In September, 1893, the wife instituted proceedings 
against her husband in the Superior Court at Buffalo for 
a divorce from him upon the ground of his adultery : he 
was served with notice of the proceedings and appeared 
by his attorneys but offered no evidence in his defence. 
Evidence was given on the part of the wife, and the Court 
found all the material facts charged in the complaint to 
be true and granted the divorce, awarding also to the 
the custody of Ethel Davis the infant here in question 
the Court further ordered that the wife should be at 
liberty to marry again, but that the husband should not 
be at liberty to marry during the lifetime of thé wife.
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IS™3 jUdgment WaS Pronounced the 15th December, J-dgo«t.

Htrwt, J.

roL-
AN INFANT, 581

'alo,
the
nty Shortly before it was pronounced the husband left 

Buffalo, taking the infant with him and went to Smith- 
Ville, in the county of Lincoln in this Province, where he 
now resides with his mother.

In Ills answer to the application, the husband denies 
having been guilty of adultery, and while admitting having 
been occasionally guilty of excess in the use of intoxicating 
liquors, denies having indulged in them to the extent 
charged, or to ah extent justifying his wife in leaving him 
and asserts that although he still continues to use them in 
moderation, he never now uses them to excess. He appears 
to have led a proper life since his return to Canada • he 
and his child live with his mother, who is a most respect
able woman of seventy-five years of age: and he has a 
marned sister living in the neighbourhood who j„ 
the care of the child. He repeats in his affidavits hie 
charges of adultery against his wife and asserts hie belief 
from having seen her last June that she was at that time 
in the family way by reason of some adulterous intercourse.

The applicant is a professional nurse, and lives in Buffalo 
with a sister'Were who is married; she earns seven dollars
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prospect of increasing her earnings to ten

. ^he conclusion I must draw from the evidence, I think 
is that the husband was in the habit of drinking to excess’ 
and that he repeatedly accused his wife of infidelity, and 
by his conduct in these respects justified her in leaving 
him : that he has entirely failed to support his accusations 
against her of improper or immoral conduct either during 
their cohabitation or since their separation^but that since 
the separation he has himself committed adultery with 
the woman named in the affidavits.

Then upon the question of the divorce proceedings, I can 
come to no other conclusion than that he went to BuflUo 
with the intention of", permanently residing there. He 
went into business there and filed
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Pi
.huliiuent, declaration ill'lila Intention to renounce hi* allegiance to 
Htrwvb the Quern mitl to become a cltlien of the Unltml States. 

It I» true, that lie now swears qult.e os strenuously, that 
lie never hail any such Intention, anil that ha only mail» 
the declaration because he could not get a government 
contract exce|it by doing an. I think the facta lend to the 
conclusion, that at the lime he made the declaration Ida 
Intention waa aa act forth In It ; Ida evidence upon the 
other matters Involved In the present application la 
certainly not aaalatml by Ida explanation of Ida motives for 
making,this declaration.

He waa, therefore, domiciled In Butthlo, when the pro
ceeding* for divorce wore Instituted, and he continued Ida 
actual residence them until a very short time before the 
decree waa made. The Court there, Hndlog the adultery 
proved, gave to Mrs. Davis the custody of the child. It 
undoubtedly had jurisdiction over all the parties at the 
time the proceedings were Instituted, and I can find no 
authority for the position that their jurisdiction was taken 
away by the departure of the defendant horn the country 
with thp apparent object of escaping the consequences of 
the impending judgment.

The foreign guardian has no absolute rights ns such 
under this judgment in this country, but the fact of her 
appointment by the .Court in BuHalo is entitled thereat 
weight in determining the proper custody hero : Johnittmt. 
v. Beattie, 10 Cl. & i. *2 ; Hope v. Hope, 4 DoO. M. it. (V 
328, '
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In addition to the weight to be attached to tlio ap
pointment of Mrs. Davis by the Court In Buffalo, the 
weight of the other circumstances is, I think, strongly in 
her favour. The separation of the husband and wife 

seems
misconduct; she seems at least as likely to be able to- 
apport the child in comfort as he does ; he has been found 

guilty of adultery, and has confessed to occasional intoxica
tion, and to continued use of liquor, though, he says, only 
in moderation. If all these events had happened in this
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to have been principally, if not entirely, due to his
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Province, and not in the United States, 1 think îèeeid
not have liBAltntoil to any, that tlm wife, and not tli« 
husband, ought td have tlm ol,ll,l, ami I do not think I 
ahouh refuse to give the custody to her because aim will 
take It to BuflWo, I think, therefore, that an order uniat 
ho made,giving to the applicant, Marla Davis, the euatody 
of the ehlld, until or unleaa ahum further order ahall bo 
made, and aim ahouhl have the uoaV of the application.

' «, F, H.
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(COMMON FI,KAN DIVISION.)
IlClil.KMH V, Til* UollFOIlATION OF TUB OlTF OF ST,

Uatiiaiun*»,
Municipal a,rpomti,m,-Officr qA-TW, if OJfa-tUmmtl Offiur.

auoh 
( her 
great
«terne,
it. a/ Thin waa an action for wrongful diamiaaal, tried before

Aealltoa oflSM*1^ “ j'“7' “* 8fe Clth8rine»> the Spring

The facte are set out in the judgment of Oalt, C. J.
The learned trial Judge entered judgment for the de

fendants.

Statement,

o ap- 
i, the 
fly in

wife
The plaintiff moved on notice to set aside the judgment 

and to have judgment entered in his favour.
to hia 
ile to- 
found 
Dxica- 
, only 
n this

In Easter Sittings, May 29th, 189*, before a Divisional 
Court composed of Galt, V. J„ and MaoMahon, J„ 
V. H. watson, Q. C., and Lancaster, supported the motion. 
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ArguiMii^ The learned trial Judge dismissed the action under a mis
conception of the effect of Vernon v. Corporation of Sirdth’s 
Falla, 21 O. R. 331. In that case, the appointment was of 
a chief constable, which is made under section 445. That 
section expressly provides that the persons appointed 
thereunder shall hold office during the pleasure of the 
council. The appointment here was made under sec
tion 279, under which the persons appointed are to hold 
office until removed by the council. Thjs merely means 
that there is the right of removal, and it is implied that 
the removal can only be made on good cause being shewn, 
and subject to the usual right to compensation for wrong
ful dismissal. The case of Wilson v. Corporation of York, 
46 U. O. R. 289, is quite distinguishable. The plaintiff 
there was appointed in the year 1866, by the council of 
that year, and held office until 1880, when he was dis
missed at the first meeting of the council elected for that 
year, and before they had in any way recognized hia 
appointment. This was, therefore, merely following the- 
decision of Hickey v. Corporation of Renfrew, 20 C. P. 
429, 431. There the officer was appointed under section 
177 of the Act of 1866, which is similar to the present 
section 279. The Court were of the opinion, that the ap
pointment was a yearly one, and that there could be no 
dismissal within the year by the council appointing him, 
but at the same time they held that on the election of a 
new council, that council, before they had done anything to- 
recognize the appointment, could dismiss, without incurring 
any liability. Thus, while holding that the council ap
pointing him could not dismiss, that their successors 
could. The case of Broughton v. Corporation of Brant
ford, 19 C. P. 434, 437, referred to in the last case, is 
expressly in point here. It was also decided under section 
177 of the Act of 1866. It is there expressly laid down, 
that the appointment must be deemed an annual one, and 
the dismissal of the officer before the expiration of the 
year by the 'council appointing him was wrongful, and.

584 XTHE ONTARIO REPORTS.
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that he was entitled to recover damages for his wrongful Argument, 

dismissal.
Aylesworth, Q. C., and Ronald Macdonald, contra. No 

time was fixed by the resolution for the duration of the 
appointment and therefore, he merely held during pleasure. 
No doubt, under section 279, the officer appointed holds 

\office until removed by the council, but there is no limit 
fixed to the time of removal. It may, therefore, be at any 
time and so at pleasure. In Wilson v. Corporation of 
York, 46 U. C. R. 289, it is expressly laid down, that until 
removed by the council means during the pleasure of the 
council, and nothing turned on the fact, that the dimrnmml 
was by a succeeding council. Sections 279 and 446 are 
therefore in substance the same. The case of Vernon v. 
Corporation of Smith's Falls, 21 O. R. 331, in which the 
previous cases are considered, does not tpm in the special 
use of the words " during pleasure,” nor that the officer was 
the chief constable, but on the general principle embodied 
in the statute, that all officers appointed by the council are 
to hold office during pleasure. The by-laws of the defen
dants relating to the appointment to office expressly provide 
that all appointments
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only to be during pleasure, of 
which the plaintiff was aware* and they asked leave to 
put such by-law in.

G. H. Watson, Q. 0., in reply. The appointment was 
for a, year. The resolution appointing the plaintiff was at 
8600 a year, which clearly means at one year at least.

are

•i
J une 23rd, 1894; Galt, C. J.

The defendants are the municipal corporation of the 
city of St. Catharines. On the 2nd of February, 1893, the 
plaintiff applied for the position of street superintendent 
which was then vacant. On the 13th of March, a résolu- 
tion of the council. , P^ed appointing him street super
intendent. On the 27th of March, a resolution of the 
council was passed rescinding the former resolution. In 
accordance with this last resolution the plaintiff was not

was
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Judgment, employed as street superintendent, and this action

o.lt, C.J. b"Uhge,1teamed Judge at tile trial held that under the pro

visions of the Consolidated Municipal Act, 55 Viet. eh. 42, 
279, the corporation had the right at any time to 

dismiss any officer appointed by a council. The words 
of the section are : " All officers appointed by a council shall 
hold office until removed by the council.” I quite concur 
in the opinion expressed by my brother Rose.

The case of Wson v. Corporation of York, 46 U. C. K. 
289, is in accordance with this view. At p. $99, Armour, 
J„ in delivering the judgment of the Couift^ States ns

" The Municipal Act expressly provides that 
appointed by the council shall hold office until removed by 
the council.' The effect of this is, that all such officers hold 
their offices during the pleasure of the council, and may be 
removed by the council at any time without any notice of 
such intended removal, and without any cause being shewn 
for such removal, and without the council thereof incurring 
any liability to such officers for such removal. 1 here is no, 
hardship in this, for such officers accept their offices upon 
these terms; and were it otherwise, councils might be 
greatly embarrassed in the transaction of then-public dutiesl 
by the frowardness of any officer whom they would have no \ 
means of immediately removing without subjecting them- 
selves to the liability of an action..

The motion must be dismissed with costs-N^
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[CHANCERY DIVISION.]

Ontario Express 
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The Directors' Case, !
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¥ valid or Led upon until direetor “l>«li
general meeting" ® “me has been ««ntimed •

of the company and proceeded to l “Z""6 ves a Dleetl 
number as directors, and £ til T* °f their 

when those so elected as dirent Journed to Montreal, 
selves to all the various offices'n™61’ a"d a|,poi.nted tfaem- 
president,general manager, secretary^dliidiTt"1’ ViC6" 
and general superintendent TV, ^ "d auditor, treasurer 
law that each director should be^aÏ* tj" 
and the president in addition *2 000 per annum> 
resolution fixing the salary of th '?°°' d alao ,ramed a 
Auditor, general superintendent Ld^^' fCretary and 
i arying amounts. ’ d general manager at
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-
directors as such.

.The appeal was argued on September 26th. 1894, before 

Rose, J.

A. /»«..-! V.

5! Î* ^ ” •**’V. Mallory Wheeler Co., 23 Atl. R. 708.
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removal of all agents, officers, and servants of the com- Jwlgnwt. 
pany, the security to be given by them to the company 
their remuneration, and that (if any), to the directors, and 
furlhor providing that every such by-law, unless in the 
meantime confirmed at a general meeting of the company 
duly called for that purpose, should only have force until 

e pext annual meeting of the company. These officers 
were not appointed by by-law at all, and therefore they 
had no contract with the company upon which they could 

By chap, 110, 54-55 Viet. (£>.), it 
was declared that the company, ns then organized, was 
capable of doing business. Having regard to the interpre
tation of such statute in the matter of this company by 
the learned Chancellor in 24 0. R. p. 216,1 think it must 
be held that the appointment of the officers was valid and 
that after the passing of that Act, the various officers’who 
had been informally and irregularly appointed, and who 
were de facto officers of the company, beci 
jure, such appointment being part of the 
of the

Rom, J.
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company, and necessary for the purple of transact- 
lhg the business of the

14, before

company.
But 1 do not think that such last mentioned Act affected 

at all the resolution fixing the salaries of the officers 
namely, treasurer, secretary and auditor, general super- 
in tendent and general manager. Vhere is nothing in the 

■ language of the statute, either in the preamble or in the 
W enacting clauses which necessarily refers to such a matter, 
!■ an , thlnk tllat it would be legislating if I held that a 
II resolution, not permitted by law, could be practically 
II tUm‘,ed I"*? 6 by-|aw and given effect to by such statute. 
|| *”e )udK*nent of the learned Master must be affirmed
!■ to the extent of disallowing the salaries which were ordered 
II 40 be Paid by the resolution referred to in his judgment

l have net been able to come to the conclusion that such 
«.lanes would be within the proviso of section 12 enacting 
that no by -law “for the payment of the president or any 
director, should be valid or acted upon until the same had 
been confirmed at a general meeting, for I am not of the
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XXV.] RE FERGUSON, BENNETT V. COATSWORTH.
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Re Ferguson, Bennett v. Coatsworth.
:

Will-

"FEE Et? S?™
MBXthe wbole of the I,/

i
Y~order having been made on the 3rd May, State*.*. 

1893, for the administration of the estate of Edward 
Ferguson, upon the application of Mary Ann Bennett, as 
plaintiff against the trustees of the will of the deceased 
and another, as defendants, a question arose in the admin
istration proceedings before the Master in Ordinary as to 
who were entitled to share in the estate under the words 
in the win "my own right heirs,” and the action Coats- 
worthy. Carson, 24 O. R. 185, was brought to construe 
these words. After judgment had been 
action, the Master

he officers 
cher, 1891, 
it they are 

rendered 
1 the duties 
lire it there 
lue of such

. . „ given in that
in Ordinary reported that, upon the 

reference directed to him by such order, he was at
tended by the solicitors for the plaintiff and defendants 
and for some of the descendants of Eliza Purdy and Jane 
Ball sisters of the testator, and having taken evidence as

i that one ■ I ,6 Pe77 entitledt0 8h"e « the estate under the 
>nt that one | will, directed an advertisement to be published, and having
e liqmdator ■ considered the evidence and the affidavits of claim filed® 
hmk that is 1 he found, 1st, that the testator died on the 9th January’
ÎTm ter inlh87*’ 2nd’that the porsons «“titled to share in the estate, 
id MaS the judSment in Coatsworth v. Carson,

Bated 12th October, 1893, as amended by an order of the 
party. «2nd January, 1894, were the descendants of the sisters of 
A. H. F. L. Phe testator, Jane Ball and Eliza Purdy, as being the
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in case she married, a without leaving issue
case my daughter al as aforesaid, that my
and without having made a m wi£e, if she survive 
trustees shall (after t e e real and personal,
my said daughter) se amongst my own right heirs
and divide the same ^Xtifn of my said trustees H ^ 
who may prove to Æe to ^ ^ death of my
their relationship with last take place.-Ksssiss-*■**-*

ary
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in the lifetime of the mother, and the wife died 
1st February, 1893, without having married again.

The testator had two sisters, Jane Ball, who was alive 
at his death, and died in 1878, and Eliza Purdy, who pre
deceased him. Jane Ball had nine children, three of whom 
were alive at the death of the testator's daughter, 1st Janu
ary, 1892. The others were all dead before the 1st J 
1892, and each left a number of children alive 
January, 1892. Eliza Purdy had two children, William 
Purdy and Jane Eggleston. William Purdy was still alive 
at the date of these proceedings. Jane Eggleston was alive 
at the testator's death, but died before the 1st January, 
1892, leaving three children named Eggleston, who 
all alive at the date of these proceedings.

The collateral relatives of the testator alive at the time 
of his daughter's decease were, therefore, on the Ball side, 
Samuel Ball, his nephew, Mary Ann Bennett and M. J. 
Carson, his nieces, and a large number of persons (about 
forty), some of whom were infants, his grandnephews and ‘ 
grandnieces ; and on the Purdy side, William Purdy, his 
nephew, and the three Egglestons, his grandnephews and 
grandnieces.

In Coatsworth v. Carson, 24 O. R.

On the Statement.

'e
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by will

185, Boyd. C., held 
that the words “ my own right heirs " signified those who 
would take real estate upon an intestacy, and that children 
of any deceased heir-at-law were entitled to share per 
stirpes.e

ime 
irect that in 
iaving issue 
id, that my 
she survive 

,nd personal, 
i right heirs 
said trustees 
death of my 

,ke place.

The present appeal from the Master’s report was argued 
before Boyd, C., in Court, on the 11th October, 1894.

Starr, for the appellants, the Master held that the 
division should be made as at the death of the testator. 
I contend it should be as at the death of the daughter. 
The distribution should be made equally among the “ right 
heirs” alive at the death of the daughter. The Master 
has disregarded the word '• equally.” To give effect to that 
word the estate must be divided equally among all the 
descendants of the two sisters. The descendants of Eliza1892,anuary,
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1pur(jy should, therefore, not get half of the estate, but
Lh of them a distributive share. I re{er*,°2Tm 
v Carson, 24 O. R. 185 ; Tiffin v. Longman, 15 Beav. 276 ,

"a !~4

-7î£j*'tsesitt*- » »•
Or"willUm Puri/wd the

the appeal. We have to go to the date of the death of the 
Lator to find outhis - right heirs” One sister was then 
alive and half the state goes to her, and the other half to 
the descendants oflhe other sister. The Mast®^as b°"“ 

hv and has followed Coatsworth v. Carson, 24 0. R. 1 ■ 
Si the parties to this action were parties to the action 
ot Coatsworth v. Carson, and that action was brought to 
construe this clause of the will, and the parties are bound 
by the judgment ; the rights of the parties under the w^ 
Je merged in the judgment; the reference proceeded
under that judgment; and theMaster'sreport Wupo^
I is co,rect I refer to R. 8. 0. ch. 108, secs. 29, 38 , R. 
,t • . T lee v, 2)eaî, 19 Gr. 601 ; Mays

Totten, 20 0. R. 506 ;

Argument on
isst
wh
sha
befi
prei
as i
wae

Whet

S. 0. ch. 109, sec. 
v. Carroll, 14 0. R. 699 ; Totten v. 
Re Bowey, 21 0. R. 361.

F. Bodgins, for the trustees. 
Starr, in reply.

of
jar
Bile
ridi
dec

Broie,
October 16,1894. Boyd, 0.

Having regard to my former judgment, the « right heirs'’ 
of the testator are to be ascertained at the time of his 
daughter’s death, though the distribution is not to be 
made among them till the period fixed by the will after

deThe°LtghtowM his “right heir’’till she died; then 

the estate was to go to those who should ^n be h.s ngU 
heirs, though the division was suspended till the death

of his widow.
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I think the Master is to find who were “tip right heirs” JsdgsMal. 
on 1st January, 1892, when the daughter died without w'o. 
issue and intestate, and then among these right heirs the 
whole of the blended fund is to be divided equally, share and 
share alike. This particular aspect of the ease was not 
before me upon the former argument, and I think the ex
pression then used, "per stirpes," was improvldentty used, 
as my attention was not called to the word “ equally,” nor 
was it necessary to the then decision.
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Ross et al, v. Orb bt al.

arrangements pertaining to the course, race, protwiï Sd

alleged winner under protect, upon the ground that one el the winning 
id the oonrae, that being a matter of fact for theriders did not go ronn „_ 

decision of the trustees.
Brom V. Overbury, 11 Ex. 71# ; Ellis y. Borner, 3 H. A N. 7M. and 

Newcomen v. LyncS, Ir. B. » C. L 1, Ir. RMoC. L MS. foUowid

This was an action brought by Frederick H, Ross and 
the Royal Canadian Bicycle Club, plaintiffs, against 0. H, 
Orr, R. Garland, A. T. Johnston, Fred. Bryers, Thomas B. 
McCarthy, and the Athenreum Cycling Club, defandao^ 

Upon the ex parte application of the plaintiffs, on the 
3rd October, 1894, an injunction order was granted by 
Rose, J., restraining the defendants Orr, Garland, John- 
ston, and Bryers, from parting with the possession of the 
" D”010? Challenge Cup” or “ Trophy," or delivering it to 

76—VOL. XXV. O.B.
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Upon the ” ? ^leh also stated that the trophy 
had been awarded to the’defendanta the Athenieum Cycling 

Club who claimed it, but the plaintif»» the Royal Canadia 
Bicycle Club disputed their right to it, upon the 8r°
Lt the defendant McCarthy, who was one of the rider.sTsresisasni!;
the defendant» the trustees should beum 
strained from handing over the cup to the Athemeum 
Club it would be so handed over. It was shewn that a 
protest had been entered against McCarthy

The agreement upon which the defendants, the trustee.

; a— ». pewv <* ’">”h

668

étalement

:

‘I

i

s.
tl
a

h
ii

u
u
d
P'
tl

d.
tl
j«

fc

ei

cc
tt
01
or

M
of
A
tr
W
mi
ar
v.
an
P.
aei
IF

I t .
El®' -r )

1

Is
-H

1

»

111

LE

O
. O

,



t

[VOfc.

than
from

XXV.]

should bo the winner at two successive competitions, or at Statement, 
three, if not consecutive. The dates of the contests and 
all arrangements pertaining to the course and race, pro
tests, and matters concerning the welfare of the cup, were 
to be decided by the trustees, who agreed to act accord
ing to rules subscribed, etc.

The plaintiffs gave notice of motion for an order contin
uing the injunction till the trial, and affidavits were there
upon filed by the defendants, including one from the 
defendant McCarthy himself, asserting that lie had pro
perly made the turn round the barrel, and fairly ridden 
the whole twenty miles, coming in second.

The defendant Orr made an affidavit stating that the 
decision of the trustees had not yet been given, and that 
they were going to submit the matters in question to the 
judgment of the referee of the race.

69TBONS V, ORB, .
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The motion to continue the injunction was argued be
fore Boyd, C„ in Court, on the 10th October, 189*.

W, R. Riddell, for the plaintiffs. We ask the interfer
ence of the Court on tfiq ground of fraud.

[Boyd, C.—If there is jurisdiction, it will be better to 
continue the injunction and leave the cup in the hands of 
the trustees till the action has been tried, I cannot de
cide the question of fact here. I will hear the defendants 
on the question of jurisdiction.]

Du Vermt ((7. B, Jackes with him), for the defendants 
McCarthy and the Athenaeum Cycling Club. By the terms 
of the trust this matter is for the decision of the trustees. 
A protest has been made against McCarthy. It is for the 
trustees to pass upon it. They are the proper forum. 
Where internal provisions are made for settling disputed 
matters, there can be no resort to a Court of law till these 
are exhausted : Entry v. Court Pride, 2 0. R. 696 ; Ellis 
v. Rapper, 3 H. le N. 766. The trustees alone can consider 
and decide, and there is no appeal : Dims v. Wolfe, L. R. 2 
P. C. 280. The plaintiffs have no right of property to 
assert, and an injunction will not 
Wells, *4,Ch. D. 661 ; Forbes v. Ed

le granted : Baird v. 
,L. R. 1 Sc. App. 568.
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that the stewards should decide all disputes : the object Judgment, 
being to prevent the necessity of resorting to litigation or Boyd, C. 
arbitration.”

The later cases are all referred to and their effect dis
cussed in an Irish case Newcomen v. Lynch, Ir. R. 9 C. L.
1, and Ir. R. 10 C. L. 248, in which the Exchequer Chamber 
held, reversing the Court below, that the decision of stew
ards in a race cover all questions whether of fact or law— 
and as to the interpretation and application of the rules 
under which the race is run, and their decision bond fide 
given, though it may be unsound, or not such as would be 
given by a court of law, must, nevertheless, prevail—for 
such is the expressed condition of the contest, that the 
stewards, or in this case the trustees, are to decide all ques
tions.

aud
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not
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obe

'aide
amd
Lepr.

The complaint here, so far as developed on the affidavits, 
is one as to a matter of fact, whether one of the riders 
turned the goal or shot inside of it ; as a matter of fact, 
upon due protest, ,that is peculiarly a case for the consider
ation of the trustees, and it does not require that they 
should have to take evidence on oath in order to be able 
to dispose of it satisfactorily and as the donors of the 
cup intended : Benbow v. Jones, 14 M. & W. 193.

It appears to me, therefore, that this ex parte injunction 
was issued improvidently ; I have no difficulty in vacating 
it, as the learned Judge who granted it would himself 
have done, if, upon cause being shewn, he was satisfied 
that the jurisdiction of the Court ought not to be exer
cised in such a case.

The injunction will be discharged with costs.
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Township of Moore.
tc
alRb Stephens et al. and

rsggSjaëîf
ence 6y Court.

P-
ir

v <M
Hi
di

rrkVwn: ÿs “SiSSHïS.
SS&S^Bsss.-km

^gKwTgtragsfff-jaSSBS

'^3%SSB33.g,"ï3fE‘S'ytr^rour ïohe „t « - *•property

^hàühehylawr.notWhTl^

A summary application by ^ ^ Step^ %
Stephens, and Emraa Stephen 0{ Moore passed
by-law of the ^mlentÎtled, “Drainage By-law 
on the 14th October, , , j joining a por-
No. 23 of 1893, ^^JTby ^ repliring 0f the 
tion of the township . j/the 2nd concession of
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roads to be benefited the sum of St? for completing the Stwwas. 
same."

The by-law recited that notices had been served on the 
township council that the Dodds drain, which was origin
ally constructed out of the general funds of the munici
pality, was out of repair, and application had been made 
in writing to the council to have it repaired ; that the 
council had procured an examination to be made by Wil
liam M. Manigault, O. L. S., of the locality proposed to be 
drained and benefited, and plans, estimates, and 
ment to be made by him (setting out his report) ; and that 
the council were of opinion that the drainage of the local
ity described by the repairing of the outlet was desirable.
The by-law then enacted : “ 1st. That the said report, 
plans, and estimates be adopted, and the said drain 
be repaired in accordance therewith, at the expense of the 
parties immediately interested, and whose lands are to be 
benefited, and the municipality for the roads, and that 
the amount mentioned be assessed and levied upon the 
property benefited as set forth in the said assessment, 
against each lot, or portion of lot and road, to pay the 
expense of said outlet."

By the report of the engineer $15 was assessed against 
lot 6 in the 3rd concession, owned by the applicants.

The motion to quash was made on the following among 
other grounds :—

1. No petition was presented to the council for the work 
proposed to be done.

Î. The original drain being constructed out of the gen
eral funds of the township, the only lands liable to be 
assessed for repairs were those benefited by the original 
drain and lying in the 2nd concession ; and lot 5 in the 3rd 
concession, not being so benefited, was not liable.

6. The engineer’s report assessed the whole of lot 5, 200 
acres, as though it were owned by the same person, while 
196 acres were owned by D. T. Stephens, Byron Stephens,
Frank Stephens, and Louis Stephens, and the remaining 
five acres were owned by and assessed to Hettie Stephens,
Emma Stephens, and Mrs. Walter Firman.

roi. BE STEPHENS AND TOWNSHIP OP MOORE. $01
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The motion was argued before Boyd,
October 9,1894.

C„ in Court.
M. Wilson, Q. C., for the applicants.
Tilt™ O C for the township corporation. tocioHand Township of Howard, 1* 0. R. PP.

605 • 16 A R at p. 86 ; Smith v. Township of Raleigh »
O B at p 412 \ Township of Thurlow v. Township of 
«JL 10 R at pp. 257 9; Be Whitsmd Township of 
Sandwich East, ih. 530 ; Re County of Essex and Township 
of Rochester!** U. C. B. 523 ; Rose v. Township of West 
Wawanosh, 19 0. B. 294 ; Be Robertson Township of 
North. Easthope, 16 A. R 214 ; and Begg v. Township of 
Southwold, 6 0. R 184, were referred to.

October 13,1894. Boyd.C.:—

This application to quash a drainage by-law as to the 
real mérita, appears to be narrowed to tlns alternatwe. 
whether the township had the right to «pair and mam 
tain the Dodds ditch and charge the expense on the o 
benefited, or whether that expense must come out of the 
general funds ? It is conceded by the *at ‘he
municipality could do the work in question, but it is 
argued that the municipality could not make them contri

bute to the expense by the mere a
therefor It is urged that the case does not fall Within 
sub-sec 2 of sec. 686 of the Municipal Act of 1892 because 
the by-law, etc., speaks of the lots to be benefited, and so 
contemplates prospective advantages, and, in such a case,
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and efficient at the local expeme of thB V 7 °Pen benefited . , p nse of ‘he lota and roadsBenefited. Ihey have been benefited in the past
hypothm, and they will, therefore, be benefilJVth 
future. Though the by-law to maintain at local coat in 
such a cse may speak of the lands as " to be benefit ” 
that does not negative the fact that there has been nrior 
and concurrent benefit even before the work of rT„?" 
undertaken or completed. In other words, the^ere 
p iaseo ogy of the draftsman as found in the by-law does

stisïittysîïAs
keep this drain on foot, or bettered by repairs at th«

5Ar,r£
iysyyr.
coloration had jurisdiction to enact this by-law.

the Dodds ditch with the north side of the
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don,e is °» rePtt“" of an old drain at a small J-dgm^t 
cost, which is charged npon the property benefited

mg of which is always a large outlay for costs—unless there

-*1»-u™.5£, £.£natural course of the drainage i, by wav of Zu. ,

to Plum creek, and that Zwork L7flnth!d ^tt ' Seï 1 ^ C08t' b“ *-* demons^

I discharge the application with costs.
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[QVBBN'S BENCH DIVISION.]

Ohrishb v. City of Toronto.

A— -

KMà The plaintiff applied to the ,D‘V“ PZÎmIhÎn 
Common Pea* Dlvlelon from the judgment of

J-i: sü’SnTÆ'ssJii - »«*. » ».
DlvIaionaHDourt of the Queen's Bench Dlvlelon, and was 
heard on the Î9th November, 1894, before Armour, 0. J., 
and Faloonbridor and Street, JJ.

Kilmer, for the plaintiff.
W. 0. Ohiahdm, for the defendants, and

Smyth, for Farquhar, a third party, were not
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The Court dismissed the appeal with costs, agreeing 
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and County or CahlbtonR« Cuhhinos
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***»•? olty and county. 801 *pply *» *■» <* a Joint claim

I rchlbitlon to the arbitrator» refused.

g to the 
end wee
IB, 0. J.,

were not

Agreeing

eaeon, and James Reeves, end each of them ’ "
Cummings, from proceeding with „ ’
between Robert Cummings end the 
county of Cerleton end the epplicents.
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Statement. corporations failing to name an arbitrator within the time 
limited, Bobert Cummings applied ex parte to the Judge 
of the County Court of Carleton, who, upon such applica
tion, appointed John Deacon as arbitrator on behalf of the 
two corporations. The two arbitrators so appointed met 
and appointed James Reeves as third arbitrator ; he accepted 
the appointment ; and the three arbitrators thereupon 
appointed the 9th October, 1894, to proceed with the arbi
tration.

Notice of this appointment having been served on the 
corporation of the city of Ottawa, they moved for the 
order of prohibition, upon the following, among other, 
grounds :—

1. That Robert Cummings had no claim for compensa
tion which ought to be settled by three arbitrators under 
the Municipal Act, and proceedings under that Act did 
not apply.

2. That the notice of thé alleged claim and of the ap
pointment of an arbitrator by Cummings was void under 
the Act.

3. That there was no disagreement between Cummings 
and the corporation which ought to be settled by arbitra
tors.
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4. That if Cummings ever had any such claim, the cor
poration was released therefrom by deed of Cummings 
dated 31st August, 1892.

6. That William Whillans was not duly appointed arbi
trator by Cummings.

6. That John Deacon was not legally appointed arbitra
tor on behalf of the corporation, and the County Judge 
had no jurisdiction to make an ex parte order for his ap
pointment, or to appoint him for both corporations,

7. That James Reeves was not legally appointed third 
arbitrator.

8. That the corporation of the city of Ottawa had n»' 
notice of the application to appoint the arbitrators, or of 
the appointment of any of them.
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for both, rs he had the right to do under section 
89*. The agreement spoken of by counsel for the county 
does not include the three lots in question. There » no 
right to prohibition ; the County Judge here is not a

R. WJlo. v. Great Northern R. W. Co., 11 Q. B. • >
Shortt on Informations, etc., p. 436 ; London and Black- 
wall R. W. Co. v. Cross, 81 Ch. D. 35*. If the proceed
ings are invalid, an action upon the award cannot be

SU9Z7in reply. The right to prohibition ia »ffl™ed by 
Re Anderdon and Colchester, 21 0. R#476' lnd”the d 
age septions of the Act. I refer also\» 2%« Queen v. The 
Local Government Board, 10 Q. B. D. 30» ; Fwnar v. 
Cooper, 44 Ch. D. 323 ; Re Colquhoun and Berlin, 44 U.
C. R 631. The proceedings to enforce the award would 
be summary; no action on it would be necessary The 
statute does not apply to this case of joint lability, rf 
section 487 does not. I refer to Hammond v Bet^yshe, 
13 Q. B. 869 ; Painter v. Liverpool Gas Co.,3A.&Ü-. *83 A
Gibbs v. Stead, 8 B. & C. 528.

Mowat, in reply. If the!.proceedings are void as to the 
city the arbitration should not be allowed to go on as 
against the county ; we should be allowed now to choose
our own arbitrator. ^

Douglas asked leave to refer to Re Smith and Plympton, 
12 0. R. 20 ; Briton Medical Association v. Asher, 35 
Sol. J. 262 ; Ex p. Simons, 4 Times L. R 754.

October 9,1894. Boyd, C.:—
This is the case of a bridge over a river (Rideau) form

ing a boundaiy'line between the county of Carleton and 
the city of Ottawa, which, according to the Municipal Act, 
1892, sec. 536 (1), is to be erected and maintained by the 
councils of county and city. It is a joint work, to be pud 
for by the two municipalities as they may agree, or as the 
expense may be apportioned by arbitration.
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In the work of erecting this bridge, the proprietor Jndpuat. 
Cummings alleges that his land in the county of Carleton 
has been injuriously affected, and he seeks damages there- 
for from both municipalities. He seems to be shut down 
to proceeding by way of arbitration, having regard to sec
tion 483 of the Act of 1898, and Pratt v. City of Stratford 
14 O. R. 260 and 16 A. R. 6. This being a case of joint 
action by two corporations, I am disposed to read section 
391 as covering the case, though it reads in case of arbi
tration between " a municipal corporation” and the own
ers ; for the operation of the Interpretation Act turns the 
singular into a plural : R. S. 0. eh. l.sec. 8 (24). The 
literal reading was avoided in Pratt v. City of Stratford 
because it would work injustice. If the claimant in this’ 

has no relief by way of arbitration, he seems to have 
no right of action, and I lean against holding the case to 
he one of omission from the Municipal Act. These cor
porations have at present no distinct interests as against the 
proprietor they have a common interest in keeping down 
his claim, though, after it is ascertained, then they may 
contest as between themselves respecting the division of 
the burden.

It appears to me to be competent for the Judge to ap
point an arbitrator for' both, or the same arbitrator for 
each—upon their making default in naming an arbitrator,
W f2C>1ROOUlfl Pr0C6ed Clrpa10 ' ■**Smitl>andPlymp-

compelling me to prohibit 
for want of jurisdiction ; the section does not apply to the 
case of a joint claim against city and county, and I do not 
see that I can sever the claim so as to introduce that sec
tion.

Altogether, without giving a decision upon the ultimate 
legalHy of the award, I do not feel so pressed by the plain 

id manifest usurpation of power on the part of the 
County Judge or of the board
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Broun v. Bushby it al.

ArisS“<^2l£^jSrilj5i5

Action by Lady Elizabeth Broun against Alice Buehey, 
Francis BuLy and Ellen Molver to reform a mortgage 

made by the two first named defendants.
The following facts are taken from the judgment

lot7 deecribing it merely by its number and not by metea 
rod bounds, to the plaintiff by way of mortgage to secure

farthOT mortgage with the some description to the defen-
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Molver, to secure 18*7 previously advanced by

Lot 108 had been laid out upon the original government 
plan in 1878, as follows, according to the black lln

xxv.]
618

es:

« M
«7\

Lot SOS. 'V.-.J -
—B,

v‘CTo
RlA ST. [NOW STANLEY ST.]

Let MS.

but it had been laid down upon the published maps of the 
olty as* rectangular lot as shewn by the dotted line, and 
for eight or^ton years it had been fenced in and occupied
■5*tüCttn$liLarlotl the oity had built a sidewalk along 
the south Is of the fence upon the dotted line, and 
Stanley or Victoria street had been travelled as if it had 

to Alfred street without any turn such

The Busheys had built three houses upon the property 
lying within the fences before they mortgaged to the plain
tiff: one of these houses was wholly upon the lot as laid out 
by the government; the other two were almost entirely built 
upon the land shewn upon the government plan as Victoria 
street. The Busheys, at the time they built these houses 
and mortgaged them to the plaintiff, believed they were 
all built upon their own land, and that their lot was a
pSl'oSrÜore “hereKeedwÏen^r£fÎI

they made the mortgage to Mrs. Molver they had been
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made aware, or had heard, as also had she, that part of the 

houses was upon the street.
' Francis Bushey, early in 1894, acting for his wife and 

himself, then applied to the streets committee of the city 
council to pass a by-law for the purpose of continuing 
Stanley street in a straight line, and conveying to him the a 
portion shewn within the dotted line; and they recom
mended the council that the application should be granted 
upon his procuring a conveyance to the city of the portion 
of lot 542 which would be required for the purpose of 

producing the street.
About the same time that this recommendation was made,

Mrs. Mclver entered into an agreement with the owners of 
lot 542 for the purchase of the portion of that lot required 
by the city. At the time Mrs. Mclver entered into this 

ement she had received from Alice and Francis Bushey
land shewn

Statement.

t1
i
t

agre u_ quit claim deed of the triangular piece of 
within the dotted lines: the consideration mentioned in 
this deed is 8800, but the grantee, within three or four 
days, gave back a declaration of trust whereby she agreed 
to hold the property, after payment of her mortgage of

of Mr. and Mrs.

ii
tl
h

$327 and interest, in trust for a son If
Bushey.

On the 6th April, 1894, the plaintiff's solicitor became 
aware of the steps being taken by the Busheys and Mrs. 
Mclver, and he wrote to the city notifying them of the 
plaintiff’s rights, and asking that the city should not con
vey the street to the plaintiff’s prejudice.

Finally, by consent of all parties, the owners of lot 642 
conveyed to the city the portipn of tfcat lot required for 
the straightening of Stanley street, and the city conveyed 
to Mr. McIntyre, Q.C., the triangular piece of land enclosed 
in the dotted lines upon trust to convey it to that one of 
the two adverse claimants, the plaintiff herein and Mrs. 
Mclver, as should establish a right to it in the pending 
litigation. The purchase money of the part of lot 642 
which was conveyed to the city was paid by the plain
tiff to the owners, with the understanding that she should

si
11 Wl

ev
:i! dii
: Fc
8 I th<

ate

Ü am
R.

j
of 1il
Eqi
Eqi
354

AI



XXV.]

55$k£ s“-
under the authon>' of^whids The"0'1 P“8ed * by"‘aW 
McIntyre, above referred to wt *° Mr'
vides for the cloeinv un nt H, ™^6', Thm by-law pro
as marked above in dotted r '6 0rlg'nBl Part of the street, 
veyance of it In e,ch^ for the “*Ie a”d eon-
straightening of s2ev «f l the>"d required for the 

vision : “Provided that if Z! tiF Cl°SeS with thi“ Pro
claiming to be iL,*t J the P°rtie" interested ; 
said part of Stanley street v1*® C°"veyance of the 
be made to such pTrson T®6' “ afore8aid- »«*
desire." P n‘°n aDd m auch terms as they may

BROUN V. BUSHEV.
615

and

l

was known as lot 505 The ** 68 builfc “P011*
even built a“idewa“ on ï ZTr°" °f the <=ityh.d

£i;“pa, “L,""1“■"ir -

R- S. 0. ch. 184, sec. 552 P ’ h6 “ the ow“-:

e part in 
290; Winfield v.

Sf'• ~ m ■ W

V

Macdonnell, Q.O., in reply.

;

9

i!
I

OL.

the

aid
ity
ing
the
ra

ted
ion

of

ade,
» of 
ired
this
they
ewn 
i in 
four 
reed 
e of 
Mrs.

same 
Mrs. 

: the 
con-

b 542
J for
reyed
ilosed
ne of 
Mrs. 

nding 
t 642 
plain- 
hould - 2

-



[VOL.THE ONTARIO REPORTS.

September Î8,1894. Stheet.J.:-
616

Judgment 

Street, J. The by-law of the Kingston city council under which a
x part of L original street has been altered and^ld^y

1,1 n wttH nassed under sub-sec. 9 of sec. 5 »
1892 which gives the council of every city, etc., power

a publie Sri"

owners of any adjoining land, any road legally “°PPe‘‘"P 
» or altered by the council ; and in case such Part"Pthe 

lively refuse to become the purchasers at uch price » the 
council thinks reasonable, then for the sale thereof to any 
other person for the same or a greater P™6. ,,,,

The persons entitled to pre-emption under th«sub secta
" the parties next adjoining whose lands he or.gmaj 

is situated, and "the owners «I “
a road which has been stopped up and is being

Act
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There is no precise legal meaning attached to t 

woï owner" n‘r to the other phrase used in the sectmn, 
manifestly intended to convey the same idea, 

to whom the adjoining land
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hl I*think it is plain that a mortgagee of land adjoining 
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tn whim Z ownership of it is vested for the pur- 
poses of this sub-section. His interest in the land is n
Infrequently the only valuable interest belonging to anj , 
untrequen J ^ „f redemption of the mort,
^or is a valuable one, he might seriously impair the 
Purity of the mortgagee if allowed to become the owner, 

against him, of a highway upon which the Pr0Per^"" 
ginally had a front, and to close this front against him.

FI ! be
:

Mr
gra

il'T hac
ThiEvenone. but
Bus
I thas basi

A £ -



w
1

[VOL.
BROUN V. BUSHEY.
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= _ material ciroumatance to be mentioned here, I

was made : it was intended simply as a voluntary addition 
to the mortgage security whioh ahe held upon the original 
lot 805, and had the further object of benefiting the son 
of the grantors at the expense of the plaintiff. At mos , 
therefore, that whioh passed by the quit claim deed to 
Mrs. Molver was the qualified and partial right of pre
emption of the property conveyed, which, as I have pointed 
out, could not be exercised to the prejudice of the plaintiff 

without her consent.
It was expressly agreed by counsel that under any cir

cumstances the plaintiff should have a lien upon the por
tion of the highway conveyed to her for the $250, which 
she paid to the owners of lot 642. She cannot have that 
portion of the highway, to which she is entitled, taken away 
from her, except upon payment of her mortgage money.

There should, therefore, be a declaration that as against 
the defendants, she is entitled to a conveyance from Mr 
McIntyre, the trustee of the land in question, and to hold 
that land along with the original lot 505 as security for 
her mortgage debt, interest and costs, as wel as for the 
$250 and interest on it, and to an order for the payment 
by the defendants of the costs of tl.e action, and the usual 
order for foreclosure or sale, in default of payment.
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If. J), McPherson, for Hessin, the Presidént. The Mas

ter derives whatever authority he has under 55 Viet. eh.
39 (0.). The Ontario Legislature, while it may have power 
to deal with insurance companies, cannot make the Master 
a Judge. Even if the Act is imtra vires he has assumed 
greater authority than the Act gives him.

[Armour, C. J.—That has already been decided against 
the appellants’ contention in quo warranto matters before 
the Master in Chambers : Regina ex- rel. McGuire v. Bir- 
kett, 21 0. R. 162 ; and by the Queen’s Bench Division, 
that the Local Legislature has power to appoint Division 
Court Judges: In re Wilson v. McGuire, 2 0. R. 118.]

The Dominion Government appoints the Judges in the 
High Court, who alone have jurisdiction in amounts in
volving more than $400.00 ; here our claim was over 
$16,000.00.

[Armour, C.J.—If the Local Legislature has power to 
incorporate the association it has power to say what are 
the rights of the parties under the incorporation.]

The Local Legislature only has power to appoint the 
Judges when it has power over the jurisdiction : In re 
Wilson v. McGuire, 2 O. R. 118. In re County Courts of 
British, Columbia, 21 S. C. R. 446, is distinguishable. In 
Wilson v. McGuire jurisdiction was given to properly 
appointed persons, here jurisdiction is taken from the Court 
and given to the appointee of the Lieutenant-Governor, 
and he is thus made a Superior Court Judge. The Pro
vincial Legislature cannot do indirectly what it has 
power to do directly. I refer also to Gibson v. McDonald,
7 0. R., at p. 419 ; The Attorney-General for Quebec v. Queen 
Ins. Co., 1 Cart., at p. 161 ; Leprohon v. The Corporation of 
the City of Ottawa, 2 A. R. at p. 526 ; Regina ex rel Mc
Guire v. Birkett, 21 O, R. 162, and to the report of the 
Minister of Justice for Canada on the 13th February,
1889, disallowing the “ District Magistrates Bill,” and the 
reasons therein referred to.

[Armour, C. J.—I think there is nothing in the objec- I mouth, 1 
tion Ofl the constitutional question that the Local Legisla- I R, 1 Eq,
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of creditors in order to ascertain whether they ought to Judgment, 
appear^ as creditors in the schedules sO settled, but I do 
not think he was empowered to adjudicate upon the ques
tion whether the directors had been guilty of such neglect 
of duty as deprived them of their right to claim as credi
tors, nor do I think that he was empowered to adjudicate 
upon the right of Hessin to the grant made to him of

The Master had also power to "settle the schedules of 
contributories," but I do not think that the persons adiu- 
dicated by the Master to be liable to pay were "contribu- 

tones m the sense of that term as used in the statute : In 
^enira^ Bank of Canada, Yorke'e Case, 15 O. R.

But whether they could be held to come within that 
term or not, I do not think that the Master was empowered 
to adjudicate upon the question whether they had been 
guilty of euch a breach of duty as made them liable for 
any loss by reason of their breach of duty.

I do not think that he had power to adjudicate upon 
any matter which involved the determination of the ques- 
taon whether the appellants, as officers of the corporation 
had been guilty of a breach of their duty as such officers!

I think that all such matters could only be determined 
in an action brought in respect of such matters.

Nor do I think that he had the power to adjudicate upon 
the question of the indebtedness of the officers of the 
corporation to the corporation under the circumstances 
under which it is alleged that such indebtedness arose, nor 
as to the liability of any such officers for any such alleged 
indebtedness as was held to have arisen under the circum
stances appearing in the evidence.

In the result, my judgment is that clauses 19,20 and 21 
of the report cannot be interfered with, but that all other 
clauses of the report imposing any liability upon the 
appellants, or any of them, by reason of-any neglect or 
breach of duty, of them, or any of them, or holding them 
liable for any alleged indebtedness were beyond the po

L.
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[CHANCERY DIVISION.]

Re Moberi.y v. The Corporation of the Town of

COLLINGWOOD.

îe
ct

Prohibition—Divisionier Court—Jurisdiction—Rent—Incorporeal Heredita
ment—Title to.R.

th. ho'to'ôün'T1 H°tto " enou* , .r,i“ th8 question’rf title, ’if 
dant thfin°th 1 d *° “"‘y»”8 «mnduston, and that against the defen-
jn“wioti„„ n??hi court ^ “ 10 title “ wiU °“8‘

In;FS ÜS&» tedhhae j-
Deoision of Anitocn, C. J., affirmed.

Appeal by the defendants from aA order of Armoub, 
C. J., refusing prohibition to a Division Court Judge, in an 
action in which Moberly and Gamon were plaintiffs, and the 
corporation of the town of Collingwood were defendants 

The plaintiffs were suing for rent on a covenant in a 
lease, and the defendants set up, under R. S. 0. eh. 51, sec. 
69, sub-sec. 4, that the title to an incorporeal hereditament 
came in question; they contending that the lease had 
been, in effect, surrendered : and that the plaintiffs had sold 
portions of the reversion.

The appeal was argued on June 12, 1894, before the 
Divisional Court, composed of Boyd, C., Ferguson 
Meredith, JJ.

W. H. P. Clement, for the appeal. The question in dis
pute is the title to the rent, an incorporeal hereditament 
The learned Chief Justice so thought, but considered he 
was bound by Talbot v. Poole, 15 P. R. 99. That the
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But the evidence does not shew more than a sale, which Jndgmeet 

may or may not have been earned out by a conveyance, and Boyd, C. 
as to which, till there is a conveyance, there is no severance f 
of the reversion and no apportionment of the rent. It is 
only when the lessor grants away part of hie reversion, 
that an apportionment of the rent follows, as incident to 
the part granted : Foa’s Law of Landlord and Tenant, pp.
105, 336.

On the other question raised, that title is in question 
because of certain dealings whereby the lease was to be 
surrendered, I see no objection to the judgment now in 
appeal. The question of surnStder or no surrender did not 
turn on disputed facts ; the lease still exists and has not 
been surrendered, because the defendants have not been 
aile to procure the assent to the surrender of sub-lessees 
tirwhom they demised the premises.

The word "title” in the County Court Acts (the original 
of our clause excluding the jurisdiction of Division Courts 
where the right or title to any hereditament comes in 
question) has been interpreted to include not only the right 
to what exists, but also the question of its existence:
The Queen v. Everett, 1 E. & B. 273. In that case Wightman,
J., said : " The question involves the very existence of one 
of the tolls claimed, and so involves the title of the trustees 
to that toll,” p. 279s

Here the rent is said to be non-existent because of the 
dealings, which amount to a surrender of the term. That 
would be enough to raise the question of title, if there are 
disputed facts or a question as to the proper inference 
from undisputed facts ; but if the facts can lead to only 
one conclusion, and if the inference can be only in one 
way, and that against the defendants, then it does not 
appear that there is such a bond fide dispute respecting 
title as will oust the jurisdiction of the lower Court.

When the Judge is satisfied that the question of title is 
bond fide raised, he should stop the cause and go no further : 
Mountnoy y. Collier, 1 E. & B. at p. 638. The question of 
title must be really and bond fide in question: Latham v.

80—'VOL. XXV. O.B.
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The Court also, I think, should not be solicitous to Judgment, 
reduce the jurisdiction of the lower Courts in reference to Boyd, 0. 
the collection of small sums of money.

There is no ground for prohibition, because the question 
as to this liability also arises in an action pending in the 
High Court. That might be a reason for staying proceed
ings, or for an application in the Court above.

The application fails, and the appeal should be dismissed 
and with costs.

629[VOL.
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This is an appeal from an order made by the Chief 
Justice of the Queen’s Bench, refusing an application for a 
writ of prohibition.

The action in the Division Court is upon a covenant for 
the payment of rent contained in an indenture of lease, 
the amount claimed by the plaintiffs being in the neigh
bourhood of $20.

The contention of the appellants is that in the Division 
Court the title to land came in question ; and that by 
reason of the provisions of sub-section 4, of section 69, of 
chapter 51, E. S. 0., that Court had no jurisdiction.

The defendants in the Division Court, as it appears, 
sought to say that there had been a surrender of the lease 
containing the covenant sued on, and that thus a matter 
of right or title to a hereditament came in question.

The evidence does not, as I think, disclose anything to 
make the question different from the plain and simple 
question as to Whether or not a lease of land, produced in 
Court, had been surrendered.

It was contended that this alone brought the title to 
land into question. In a certain sense this may be so ; but 
the further question necessarily arises here, which is this : 
Should the Judge presiding in the Division Court decline 
to proceed with the case before him, on the ground that he 
has not jurisdiction, because the defendant has asserted that 
a certain lease of land has been surrendered, and that for
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As the contention based upon this assertion, I may Judgment, 
apply also the language of Wightman, J., referred to above, Ferguson, J. 
which seems supported by the words of Sir John Coleridge, 
in I E. & B. at p. 638. The learned Judge was called 
upon to satisfy himself that the title to the incorporeal 
hereditament did come in question (was in question before 
him), and for that purpose had authority to inquire into 
so much of the case as was necessary to satisfy him upon 
that point, otherwise he would be driven to act upon the V 
bare assertion of the defendants.

The learned Judge sitting in the Division Court had, as 
I think, authority qnd jurisdiction to entertain the inquiry 
as to whether or not there had been a severance of the 
reversion, in order to ascertain whether or not title to the 
incorporeal hereditament (the rent) was really "in question 
before him. The result indicates that he must have found 
and determined that it was not, and, assuming that it was 
not, he was, so far as this assertion- and contention have 
concern, justi6ed in proceeding with the case.

I I have perused the pleadings in the action in the High 
l Court’(which were put in and used upon this application),
I as well as all the evidence. It may not be necessary or
i proper here to attempt to review the findings of the learned
I Judge upon the inquiry entertained by him in order to
I ascertain whether or not a matter of title, such as the ones 
i mentioned in the statute, really came in question before 
1 him ; but? assuming such a review to be proper here, then
E I think it plain that no surrender of the lease containing
■ the covenant sued on was shewn.
■ It may well be that the plaintiffs in the Division Court
■ were entitled, as between them and the defendants, to 
I have such a surrender or a release ; but, as shewn, these 
B defendants had, by assigning the unexpired torm of the
■ lease, placed it out of their power to grant such a surrender,
■ ) and their assignee refused to grant one.
H As to the alleged severance of the reversion, I am
■ of the opinion that such a severance has not been shewn
■ as would entitle a purchaser of part of the reversion
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the Division Court if that defence raises or involves the -Judgment, 
trial of the right or title to any corporeal or incorporeal Meredith J 
hereditament”: The Division Courts Act, see. 60, sub-sec.
4, R. S. 0. eh. 51.

V.

Even though we should think the learned Division
1 ZCnu'rt Judge dearly right in law and as to-the facts upon . B y the 'nerits of the case, yet we ought to prohibit, if the

be one in which he had not jurisdiction ; but, having 
regard to the alleged taking of possession of one part, and 
the alleged absolute conveyance of the other part, of the 
demised property, I would be far from thinking that the 
defendants cannot have a good defence, if that 
material question here.

1’hat the rent reserved in this lease is an incorporeal 
hereditament is not disputed : Hopkins v. Hopkins, 3 
0. K z2.’}. If the defendants succeed in their defence, 
they must succeed because the plaintiffs’ right to that rent 
is gone j if they fail, the plaintiffs will succeed because of 
a determination that the right to the rent has not been 
ended or lost, but yet exists. It seems to me, therefore, 
that the case is one in which the jurisdiction of the Division 
Court is expressly excluded.

,/a re English v. Mulhollaiul, 9 P. R. 145, was quite 
a different case, and rather makes for than against 
thq appellants here. Tli;cre, the right to the rent was 

s admitted, the defence was that the amount claimed had 
been paid. By proving payment, of rent the right and 
title are admitted ; a successful defence merely avoids pay
ment a second time. It is only when the right or title to 
the hereditament is involved that jurisdiction is ousted. 
In this case it is the very right and title and nothing else— 
the very existence of the term—that is in question; and 
so there was no

casee
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Cases in which the existence of the right is not denied, 
or in which by estoppel or otherwise, as a matter of law, 
the defendant is absolutely precluded from denying the 
right, the jurisdiction is not ousted : where the right cans
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IIJudgment. hjkI in good faith is, brought in question, there is no 

ifo^dith, J. jurisdiction, and it is not for us to consider the case upon 
its merits; though it is right to bear in mind that the whole 
rent reserved is involved ; that though this suit is for a 
paltry amount, the same question applies equally to all the 
rest of the rent reserved, so that the judgment in this suit, 
would estop the parties upon this question in any suit for 
subsequent rent : In re South American and Mexican 
Company—Ex p. Bank of England, W. N. [1894] p. 147.* 

In re Whitling v. Sharpies, of which a note appears in 
9 O. L. T. Occ. N. at p. 141, seems to me, like In re 

have been rightly decided, 
and* on the same ground : fri^re Crawford VyS&ney, lr^ 
0. R. 74, is a case in which it wjis considerpd^fhat by rea
son of estoppel no question of title could be raised, and inf 
which it was also considered that the question was pot 
raised in good faith ; whilst The Qkeen v. Everetpt'E. Sc 
B. 273, affords a good initiation of,V case i 
right or title does come in quWionXnd'ln which, therefore, 
jurisdiction is ousted. Boarihgf in mind the differences 
which11 have endeavoured to point out in the cases before 

to which we were referred, and
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mentioned, all ttye 
which I have been able to find, may, I think, be under
stood and reconciled.

« But all parties against whom the order is sought have 
not been served with notice of this motion ; no order 
should now go against them, but the motion should stand 
over until the first day of the next sittings of this Court, 
and meanwhile they should be served with such notice, 
returnable then, so that they may have opportunity for 
shewing cause against the order sought ; if no cause be then 
shewn, the order should go without costs; if cause be shewn, 
the whole matter can be dealt with upon the further argu
ment : there is. no need for any order removing the action 
into the High ’Court—if the recent legislation, 57 Viet., > 
ch. 23, sec. 16 (0.), be wide enough to include this case— 
for the whole matter can better be dealt with in the action
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8• Affirmed on appeal, <6. p. 184.
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of STS* ^ P'6adings in the High Court action as part 
of the evidence before us ; they wem so put in and apS
argument. ^ ^ “d were referred M

Leave to appeal wu applied for and

^Jndgment 

Meredith, J.

granted.—Bar.
G. A. b!

[CHANCERY DIVISION.]

Crawford et al. v. Broddy et al.

mi-Deme-Conditiomd Fee-JlxmUory Deem.

“d Hueathtomy
the exeentore power to lift the rent and%> ~ *wenty-one year», givingtw^oT.'y^dUe;ftermTd“-“ npto h “ii'hTgX^

0ÈÈgKSF^~

iAttk v. Billing,, 27 0. R. 853| dietinguiahed.

«Æîïïsss—iabrother, to set aside a deed made by the said Fran».' 
Niton in his lifetime, to the said Adam Nixon *

*?
The action was tried at Walkerton 

before Ferguson, J., without a jury.

T. Dixon, for the plaintiffs.

81—VOL. XXV. O.R,

1tt
rhich the 
herefore, 
i (Terences 
es before 
rred, and 
be under-

1

ght have 
no order 
aid stand 
his Court, 
oh notice, 
tunity for 
se be then 
be shewn, 
ther argu- 
the action 
, 57 Viet., > 
his ease— 
the action

on April 4th, 1894,

1

{



[VOL. XXVTHE ONTARIO REPORTS.

-»—*“ -y*”4

-Æ; •

",Thi$L.i»! ih. w o« 1—■

" *dJb ord.«$hl.». b.*g
to be divided equally among the

•686 >
the

Statement. on t 
the ( 
Littl

I]
V a cat 

case, 
onei 
the i 
is in

He
in po 

.him t 
execu 
stand 
in ten

“At the
no issue, their property

sisters except the two plaintiffs. ■d f Francis

At the close of the case the following Ju a

Iff
cute t
opera! 
than 1 
in pos 
that d 
So, a t 
as the 
by 1’rt 
qnestif 
feree f: 
do not 
throng

!

given :

Fbkouson, J. :—
Usuallv one has to reserve judgment

the construction of a will "it ia not e*^

;r;r:ri—-.ll +*
guide afforded by any particular case as to 
struction of the will 1“lw”d‘ Ued upon to reserve

.iîA’ssÆjfwaj—as
given to Francis N he whole lot is mentioned the
a half of the lot; altho g wouid think, on
will would only operate on the bail.

in a case for

$on-

Z InZ
to have 
excellei
own op 
read, is 
is fortif 
the .true 
estate ti

!

111!

:

:

■

I

m
et

iii
aB

Si



!
[VOL.

lestion
lyance

XXV.] CRAWFORD V. BRODDT. 637
the feoe of the will, there ie an estate tail by implication, 
on the general law of construction, but further than that ïe~ ,

Sr
I have seldom found, in endeavouring to construe a will, 

a case so nearly in point as Little v. BiUinga is to this 
case. It seems to me almost impossible to distinguish the 
one from the other, and I am prepared to hold, and take 
the responsibility of holding, that the meaning of the will 
is m this respect,- that Francis Nixon took an estate tail.

He then would be, so far as I can see, the tenant in tail 
m possession ; that is, there would be no tenant between 

.him and the estate, and if a tenant in tail in possession 
executes a conveyance of the land, it operates, as I under
stand the oases, as a disentailing assurance without the 
intervention of the protector of any settlement.

If a tenant in tail who is not in possession should exe
cute an ordinary conveyance of the land, it would not 
operate as a disentailing assurance perhaps any further 
than to create a base fee. But here the tenant in tail was 
in possession and he made a conveyance of his estate, and 
that disentailed and gave the title in fee to his transferee.
Ho, a transferee from Francis owns this land for such title 
as the testator had—that is assuming that the deed made 
by 1 rancis to Adam is a good deed, but its validity is now 
questioned. If the testator had the title in fee, the trans
feree from Francis took the same, if the deed is good. I

'"‘■■'“•wvi*,
In Utile v. Billings, supra, Mr. Justice\Proudfoot seems 

to have gone through a vast number of £ses, and a very 
excellent lawyer he was on such a subj4t as that. My 
own opinion, as it occurred to me, when the will was first 
read, is that there is an estate tail by implication, and that 
is fortified by that case. I, therefore, decide that upon 
the true construction of the will, Francis Nixon tookan 
estate tail by implication.
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t. From this judgment the plaintiffs appealed to the Dm- 
' sional Court, and the appeal was arggedon June 8th, 1894, 

before Boyd, C., and Meredith, J.

J. 0. Hamilton and T. Dixon for the appeal. The 
learned trial Judge was wrong in holding that Francis 
Nixon took an estate tail under the will. Francis Nixon 
died without issue and had no further interest after his 
decease. Under the terms of the will, the property was 
then to be divided among his brothers and sisters living at 
the time of his death without issue. The devise to Francis, 
with the gift over on his death without issue, was a gift of 
the fee with an executory devise over in the event of his 
death without issue : Hawkins on Wills, 2nd Am. ed., 211 : 
citing Greenwood v. Verdon, 1 K. & J. 74. There are no 
words to qualify the word “ survivors.” The time of the 
division is fixed, viz. : at the death of Francis. We refer 
also to Re Chisholm, 17 Gr. 403, reported as Chisholm v. 
Emory in 18 Gr. 467; Coltaman v. Coltsman, L. R. 3 
H L. 121 ; Gray v. Richford, 2 S. iC. R. 431, at p. 466 ;
2 Jarman on Wills, 3rd ed. 80, 492, Ô79 ; Doe d. King v. 
Frost, 3 B.& Aid., 546 ; Ashbridge/v. Ashbndge, 22 0. K. 
146 ; Travers v. Qustin, 20 Gr. 106, per V. C. Strong, at 
p. 110. There are bequests of personalty to some legatees, 
of realty to others, and realty and personalty to others. 
The will does not shew two intention», so the intention as 
to personalty will govern as to the realty. The words " at 
the death » shew whcjfe intention. The class of persons to 
take is ascertained,/

- if. H. McFadden contra. This is not the case of a grant 
of an estate in fee with an executory devise over. It is a fee 
without a devise over: Farrell v. FarreU, 26 U. C. R. 652. 
The intention of the will as to dying without having issue 
applied before the devisee became twenty-one. When he 
became twenty-one the property vested : Gould v. Stokes, 
26 Gr. 122 ; Griffith v. Griffith, 29 Gr. 145. If it did not 
vest as a fee simple it did as a fee tail, and this case is the 
same as Little v. Billings, 27 Gr. 353. If it was an estate
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tail the deed is valid. The rule is, where real 
devised by w ay of executed trust for a person and his

\ ,8SUe’tho word "lssue ’’ Wl|l be construed a word of limita- 
tion and confer an estate tail : Gray v. Richford, 2 8. 0.
with?'/ Th® iaW tha‘ U ia an estate in fee simple 
n R ia«V18e °Tfr’ decided ln Ashhridge v. AsKbridge, 22
W^W^bSRn'54d2.fr0m by STBEBT- J- “ NaSm V' 

T. J. Slain, :on same side. The intention is shewn in 
the form of th* will. The clause under which Francis 
takes, is nearly identical with the absolute 
brother Adam. When Francis became 
estate vested : Cook

estate is Argument.
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devise to his 
twenty-one the

,. Vl Noble, 6 0. B. 43. Only one con
tingency happened : Griffith, v. Griffith, 29 Or. 146. A cer- x 
tam devise in a will cannot be cut down by a subsequent ' 
uncertain clause : Meyers v. The Hamüton Provident «6 
Loan Co., 19 0. B. at p. 365. :I
October 13,1894. Boyd, 0.

This will does not contain the phrase " die without issue,” 
which, m early wills before the Act, has, standing alone 
atechwcal meaning indicating An indefinite failure of issue. 
Here I read a restriction in time to the date of the death 
of the first taker at which point, if he has 
issue, the estate goes
.These are the words : “ At the death of any one or more
^ 7 -Tf °? daUghtera’ havin8 no their property to 
be divided equally among the survivors.”

The division among the survivors is to take place at the 
death of any of the sons or daughters (having no issue), 
if no issue at the death, then division : and the term « sur
vivors means, I think, a personal benefit contemplated to

In LittU v. BiUinge, 27 Or. 363, the survivors were those 
living at the testator's death-here it is those who are alive 
at the death of the chadless devisee: and in that case the 
-failure of issue was not limited to

or leaves no
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HENDERSON V. BANK OF HAMILTON. 648
On February 12th, 1894, the defendants filed their Judgment.

Street, J.statement of defence, setting up the terms of the deposit, 
and brought into Court $322.21 as 
deposit account, with interest
damages, and offered to pay the plaintiff’s costs. The 
plaintiff joined issue, and replied that the defendants never 
put their refusal to pay the money upon the ground that 
they were entitled to notice, nor did they notify the plain- 

. . tiff that they would require 'the notice, and that in any
event more than fifteen days had elapsed between the first

e balance of the
ate, and $3.66 for other

demand and the issuing of the writ.
The plaintiffjn this action is a clergyman, and not a 

trader ; his account was not the ordinary current account
with the bank, but was founded upon deposits made upon 
the special terms that the plaintiff should receive interest
upon them, and should not be entitled to withdraw them 
upon demand, but only upon fifteen days’ notice, if the 
bank should require such notice ; and the withdrawals 
were to be either in person or by written order, accompa
nied by the bank book ; and finally, the plaintiff mbde his 
demand for the money in person, and not by a written 
order to some other person. All these circumstances dis
tinguish the present case from the cases of Marzetti v. 
Williams, 1 B. & Ad. 416, and Rolin v. Steward, 14 C. B. 

694, and withdraw it from the principles acted upon in the 
latter case.

A trader who gives a cheque to his creditor upon a bank 
■at which he has funds, is almost necessarily injured in his 
■credit by the dishonour of the cheque, for it is a slur upon 
it of a similar character to that which is caused by th 
utterance of a slander throwing doubt upon his solvency- 
In both cases he is allowed to recover substantial damages 
without proving any special damage. But a clergyman or 
other non-trader who has opened a savings bank account 
with a bank, and who goes to withdraw a part of it, is ’ 
put, by the refusal of the banker, to no greater or other 
loss than is experienced by any ordinary creditor of any 
ordinary debtor when the debtor answers the creditor’s 

82—VOL. xxv. O.R.
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the interest on the money : Fletcher v. Tayleur, 17 C. B.

»-< „
on January 4th, 1894, when the plaintiff demanded it,, 
a sum of «320.38 beyond the *236.96 at which the defen
dant's costs of appeal in the other action been taxed.
It is true that they had judgment against the plamtift for 
a further sum for costs in the Divisional Court which ha 
not at that time been taxed, but they had no right at the 
time to set off these costs against the plaintiffs demand 
because the amount had not then been ascertained, and 
theyhad no right at the time of the trial to set them off 
because payment of them had after taxation been suspen- 
ded by the giving of security in the Court of Appeal fo 
their payment. The plaintiff then when he made his 
demand, when he issued his writ, and when the «tmn 
came on for trial, was entitled to payment of ft» #32(138, 
with interest from the time of his demand on January 4th,
1894. The defendants might, upon his making his demand,
have required fifteen days’ notice, but they did not do so 
their refusal to pay was put upon other grounds and as 
they have only reserved in their conditions a right to 
require it, which they have not exercised, they are in the 
same position as if they had reserved no such right At

SIS SSSætrttK ssIt îhatTs thirty-nine days, and the interest would 

amount to 82.05, making the plaintiffs proper cam» 
#32243 or 22c. more than the amount paid n. ine Stiff did not take out the amount, but went onwBh 
his action. Both parties are standing on their s rlct r‘^ ' 
and the defendants cannot complain if the plaintiff has 
refused to take an offer which is a tittle less than he was 

entitled to recover.
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I think the plaintiff should recover $320.38, with inter- Judgment, 
est from January 4th, 1894, and his costs of an action to 

that sum, and that the claim to unliquidated dam
ages should be dismissed with costs, which are to be set 
off Money in Court to be applied pro ta/i 
of plaintiff if claim. *

HENDERSON V. BANK OF HAMILTON. 645
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Eeoina v. Defries.

Regina v. Tambltn.

CorPv*— Warrant Issued in Quebec—Conspiracy—Locality of 
8 °-ch-70' •*■*•*•-**»*

A Judge cannot upon the return tea habeas corpus, where a warrant shews 
jurisdiction, try on affidavit evidence the question where the aliened 
offence was committed. 6

Sections 4 and S, R. S. 0. oh. 70 are not intended to apply to criminal 
cases where no preliminary examination has taken place.

Section 752 of the Criminal Code, 88-66 Viet oh. 29 (D.), only applies 
where the Conrt or Judge making the direction aa to further proceedings 
and enquiries mentioned therein has power to enforce it, and a Court 
or Judge m Ontario has no newer over a Judge or Justice in Quebec to 

or hear such evidence,” etc.
.... °f Uy Code to conspire by any fraudulent

means to defraud any person, and so a conspiracy to permit persons to 
travel free on a railroad as alleged in these cases would be a conspiracy 
against the railway company.

This was a motion to discharge two prisoners in the statement 
above cases on the returns to writs of habeas corpus or for 
a direction for enquiries under R. S. O. ch. 70, sea 4, or 
section 752 of the Criminal Code under the circumstances 
set out in the judgment.

The motion was argued in Court on October 2nd, 1894, 
before MacMahon, J.
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E. B. F. Johnston, Q.C., for the motion. An enquiry 

should be directed under section 768 of the Criminal Code 
to ascertain the jurisdiction. The return does not shew 
*° J committed. [McCarthy, Q.C., who

That is merely a clerical

thirdArgument
to th
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the i 
magi

. that the offence was
is only primd facie evidence 
and it is not irrebuttable, and it may 
not true by evidence outside the proceedings appearing on 
record. The prisoners are entitled to go behind Ae war
rant under R S. 0. ch. 70, sec. 4, and section 752 of the Code, 
otherwise those sections would be useless. To displace 
the warrant the prisoners shew by affidavits they have not 
been in Montreal, or tad any communication with that 
place for a long time, and cannot be connected with any 
conspiracy in that city. That fact warrants an enquiry 
being directed under the statutes. It is more than a 
question of mere jurisdiction. It involves the question 
whether on the mere production of Quebec warrants, 
Ontario residents in such a case can be sent to Quebec for 
trial without testing the legality of the proceedings There 
was no offence committed there by the defendants on the 
facts as they appear, even admitting there was an offence 
committed at all. Even if there was communication the 
conspiracy, if any, was not in Montreal, but must have 
taken place in Kingston. The affidavits displace the 
warrants. The real question is, can the Court, on a return 
to a writ of habeas corpus, enquire into the legality of the 
warrant on the point of jurisdiction as to the_offence 
alleged? It is submitted this may be done, otherwise 
there is no redress for persons arrested on false warrants, 
or warrants issued wholly without jurisdiction.

W. Mortimer Clark, Q.C., with him. The warrants shew 
no offence within the Code. Permitting persons to pass 
free on a railroad is not an indictable offence.

The return should be amended :

V

i

mere 
closi 
to tr 
to in 
appl 
a cri 
946. 
Mell

V
1(1

appl

Corn
but

Oct<

Ii
dire 
for 
coni 
to b 
Hen

0
McCarthy, Q.C., contra.

;

m



ÉÉitt

n
647XXV.]

Se Leonard Watson, 9 A. & E. 731. [MacMVhon, J.—j Argument, 
think I must allow the returns to be amende/l to conform 
to the warrants.] )i J

McCarthy. The prisoners were arrested on warrants of 
competent authority properly backed, which shew on their 
face criminal offences. There is an offence here: Code, 
section 394. The oply possible enquiry would be, is the 
information properly recited in the warrant ? Section 554, 
sub-sec. (6) of the Code gives the magistrate jurisdiction.
The offence is a conspiracy to defraud the Grand Trunk 
Railway Company. If the magistrate had no power to try 
the offence proved he would send the prisoner before a tribu
nal which had. Any one may lay the information. Section 
558 provides for the information. Section 659 provides for 
the warrant. Section 562 for a summons before the proper 
magistrate. This is not a question of jurisdiction. It is 
merely a question of whether there is an information dis
closing an indictable offence. There is no jurisdiction here 
to try that. The English Act 56 Geo. 3, ch. 100, referred 
to in Short & Mellor’s Crown Practice at p. 359, is not 
applicable to criminal offences. The truth of a return in 
a criminal case cannot be questioned : 2 Bum’s Justices,
945. The affidavits filed should not be read : Short &
Mellon, 361. The Ontario statute R S. 0. ch. 70, does not 
apply to criminal matters.

. Johnston, Q.C. After the amendment allowed, the 
Court cannot, of course, be asked to discharge the prisoners, 
but should direct the enquiry.

REGINA V. DEFRIES.[VOL.
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October 3,1894. MacMahon, J.

In the above cases writs of habeas corpus had issued 
directed to Adolphe Bissonnette, high constable in and 
for the district of Montreal, and Eugene P. Flynn, special 
constable for the Province of Quebec, commanding them 
to bring up the bodies of Frederick Tamblyn and Samuel 
Henry Defries, detained in their custody.

On the 2nd day of October the said constables made the

nts shew 
i to pass

un ended :
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Judgment following return ‘“.^V^t^highromtoble in eZ 
MncMahon, Defries "We, Ad°lp® ^ ^ pt0vinceof Quebec,and

J. for the district of M > ,. £ the Province of

»*- p- TrjrLrïfï-s». d. -a sr^trs. ^... r » -£; §5 
- «r»' r ^ rr™” « - - »

Defines, in the said Toronto, and under our eus-
police station for t e c y ^ warrant issued under the 
tody is detained by v D noyer8 Esquire, one of the 
hand and seal of Mathias C.Desnoye ^ ^ q{ Mont.
Judges of the Sessions o having jurisdiction as a
real, in the Province of Q-ebe^ha J ^ ^ ^ fto_ 
magistrate or justice P^ ^ and constables
vince of Quebec. W J_ •Montreal aforesaid, 
and peace officers in• distnct o ^ forthwith to
were commanded in He Jyf. d others, and
apprehend the saffi Samuel Henry^ Q De8noyer or

THE ONTARIO REPORTS.
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me, one of Her Majesty’s justices of the peace in and for the Judgment, 
said city, that the name of M. C. Desnoyers to the within MaoMuhoo, 
warrant subscribed is of the handwriting of the justice of "*• 
the peace within mentioned, I do, therefore, authorize 
Adolphe Bissonnette, who bringeth me this warrant/and 
all other persons to whom this warrant wsb originally 
directed, or by whom the same may be lawfully'executed, 
and also all constables and other peace officers in. the said 
city to execute the same within the said city.
] " Given under my hand this 1st day of October, in the 

jjear of Our Lord one thousand eight hundred and ninety-

” Hugh Miller, J.P.”

A similar return was made to the writ obtained in Fred
erick Tamblyn’s, case.

Upon the retuhi being filed, counsel for the respective 
prisoners moved for their discharge.
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(Sgd.)

I permitted the return to be amended so as to correctly 
recite the warrant, which alleged that the conspiracy took 
place in the city of Montreal.

Counsel admitted that the warrant on its face shewed 
jurisdiction, but contended that they were entitled to tra
verse the allegation in the warrant that an offence had 
been committed by the prisoners in Montreal. Upon the 
motion to discharge the prisoners, the only mode by which 
such traverse could be made would be by affidavits, or by a 
direction under section 752 of the Criminal Code, which 
Mr. Johnston urged should be resorted to in these cases.

A Judge could not, upon a return to a habeas corpus, 
where the warrant of arrest on its face shews jurisdiction 
in the magistrate issuing it, try on affidavit evidence the 
question as to where tht^alleged offence was committed, 
and so as it were, get behmJthe warrant for the purpose 
of controverting the return. Thihsmay badone where the 
person is confined otherwise than for some crihninal or sup
posed criminal offence : Short’s Crown Office Practice, p. 
359 ; In re Charles Smith, 3 H. & N. 227.

If the criminal proceeding provided by R S. 0. ch. 70,

i
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permit a person to travel on the cars of the railway com- Judgment, 
pany without collecting the fare.

The charge against these prisoners is that they conspired J- 
with others named, " to defraud and injure the Grand 
Trunk Railway Company, by allowing certain persons to

company

«[VOL.
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forth in 
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MaeMshon,

ride upon some parts of the railroads of the said 
without paying their fares.” f

Section 394 of the Code enacts that “ every one is guilty 
of an indictable offence, and is liable to 
imprisonment who conspires with any other person, by 
deceit or falsehood, or other fraudulent means, to defraud 
the public or any person,” etc. The offence is complete 
when the unlawful agreement is entered into between 
the parties, for the conspiring is the essence of the 
charge, and it is not necessary that any act should be done 
in pursuance of the unlawful agreement Even if section 
394 was not in existence, and if, as urged by Mr. Clark, 
there was only a civil wrong done to the railway company 
by permitting persons to ride on the railway cars free, 
yet, as said by Lord Cockburn, C.J., in The Queen v. James 
Warburton, L. R. 1 C. C. R. 274, “ A civil wrong was there
fore intended to Lister. The facts of this case fall within 
the rule that when two fraudulently combine, the agree
ment may be criminal, although if the agreement 
carried out no 'crime would be committed/ 1 
wrong only would be inflicted on a third pqrt 
case the object of the agreement was, perhaps, not criminal. 
It is not necessary to decide whether or not it was criminal ; 
it was, however, a conspiracy, as the object was to commit 
a civil wrong by fraud and false pretences," p. 276.

Section 394 of the Code makes iüa crime to conspire by 
any fraudulent means to defraud any person. If there 
was a conspiracy to permit persons to travel free on the 
railway from whom the conductors should collect fares, it 
would be a conspiracy to defraud the railway company.

On all the grounds urged the application fails, and the 
prisoners must be remanded to the custody of the officers.
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Thompson bt al. v. Smith.
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his wife, entered into possession of the property devised Stetewnfc 
by Charles Palmer Thompson, and this action was brought 
by the plaintiffs for its recovery and the construction of 
his will.

668

The action was tried at Ottawa on the 15th of October, 
1894, before Boyd, 0. Vlined.

her for 
« at the 
ihall be 
urvived 
▲t the /

mvorof "S.

Wyld, for the plaintiffs. The mother and daughter only 
took life estates.

O'Gara, Q. C., and MacTaviah, Q. C., for defendant. The 
daughter Mary Anna, the lawful heir at the time of the 
testator’s death, took an absolute estate, subject to a life 
interest to the widow in a moiety duriiy; their joint lives. 
Except where there is a manifest jntention to the contrary, 
a remainder after a life estafeTvests at the death of the 
testator. When a deviseo of real estate is described under 
a general name, as “ heir,” -or “ lawful heir,” etc., the meaning 
of the general words is to be ascertained on the deatnof 
the testator. The life estate to the daughter and wraow, 
and to the survivor of them, is not inconsistent with the 
lawful heir being ascertained at the testator’s death ; 1 Jar
man on Wills, 3rd ed., 758,766 ; 2 Jarman on Wills, 3rd 
ed., 55, 77 ; Tylee Beal, 19 Gr. 601 ; Bald/win v. King
ston, 18 A. R., at p. 73. The word “ survivor ” was in
serted to protect the widow, after the death of the daughter, ■ 
in the whole during her life. This case is the same as 
WrighMon v. Macauley, 14 M. &
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was a life interest given to the heir by name, yet he 
was held to take the remainder devised generally to the 
heir, as he answered that description at the death of 

as devisee of Mary Anna is 
entitled. Should defendant fail as to the construction of 
the will, he is entitled to a reference as to permanent 
improvements.

Wyld, in reply. The terms of the will shew that the 
testator did not contemplate that his daughter was his 
heir or one of his heirs. The heir must be asÉertained at
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Upon the point that his daughter was his sole heir and Judgment, 
that he does not refer to her in speaking of “ my lawful Boyd, 0. 
heirs ” at her death, see the language of Grant, M. R, in 
Jones v. Colbeck, 8 Ves. 38, and Miller v. Eaton, G. Coop.

655K
ien v. 
C. R. 1

372.
Jones v. Cocbeck has been[adversely criticized by a much 

^inferior Judge in Be Trust of Barber’s Will, 1 Sm. & Giff., 
at p. 122, but I prefer to follow the precedent of the Master 
of Rolls, which lis certainly in accord with the modem 
method of giving the greatest weight to the manifest 
intention and/plain meaning of the testator, per Lord 
Halsbury, in' Leader v. Duffey, 13 App. Gas., at pp. 
301, 302.

With a more just appreciation of the value of Jones v. 
Colbeck, it is reproduced in Sir F. Pollock’s Rev. Rep., voL 
3, p. 207 ; see also the reasoning of the V. C. Wigram in 
Say v. Creed, 6 Ha., at p. 587, and Clark v. Hayne, 42 Ch. 
D. 529. I notice also that the case of Jones v. Colbeck 
seems to be completely re-established by what is said by 
the Judges in appeal in LeeJ v. Massey, 8 D. F. & J., pp. 
122 &ÜL24. This fact ^should have been noted, but is 
omitted in both 2 Jaman on Wills, 984 (n), 5th ed., and 
Watson’s Compendium\of Equity, 2nd ed., p. 1405.

Putting one’s self in'the position of the testator and 
remembering that the will speaks from the death, I cannot 
hold but that he meant to give no more to his daughter 
than a life estate. He knew she was his sole heir-at-law 
and next of kin, and the class to take at her death he did 
not know and so calls them “ his lawful heirs.” See Zees 
v. Massey, 3. D. F. & J., at p. 121.

The judgment will be framed accordingly.
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Reoina v. Plowman.
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XXV.] 057REGINA V. PLOWMAN.

to be convicted of bigamy in respect of having gone through 
a form of marriage in a place not in Canada, unless such 
person, being a British subject resident in Canada, leaves 
Canada with intent to go through such'form of marriage.”

The case was argued before Armour, C. J., and Falcon- 
bridge, J., on the 19th November, 1894.

DuVernet, for the defendant. I rely on Macleod v. 
Attorney-General for New South Wales, [1891] A. C. 456. 
(Stopped by the Court.)

J. R Cartwright, Q. C., for the Crown. The statute was 
different in that case. Under our statute the intention is 
the criminal offence. Intent may be a crime. There may 
be a difficulty in getting at an intent ; but if you can prove 
it, you can punish it. If the legislature chooses to make 
an intent a crime, it can do so. We must take the two 
together, the intent and the ceremony, and neither without

[VOL.
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with Regina V. Jones, 4 F. & F. 25. See also Regina v. 
Pierce, 18 Oftt. 226 ; Regina v. Brierly, 14 O. R. 525. 

DuVernet not called on again.
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Armour, C. J.

The Imperial Parliament could enact that it should be a 
crime for a British subject to go through a form or cere
mony of marriage abroad, but it has not done so. The 
Dominion Parliament, being a subordinate legislature, has ' 
no such power ; and that is the effect of the case of Macleod 
v. Attorney-General for New South Wales, [1891] A. C. 
455, which covers this case. The second marriage is the 
offence, and the Dominion Parliament has no power to 
legislate about such an offence committed in a foreign 
country.
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Fitzgerald v. City of Ottawa.

Jfumcipat

BeEBrBiSr-"'--”
Action for damages for flooding the plaintiff’s lands,1

Statement.

Wyld, for the plaintiff.
O'Gara, Q. C., for the defendants.

October 23,189*. Boyd, C.

along the oî Z

towMhip of Nepean, the frontagers on the south side ot 
^street in question (now called Pine street), for their own 
convenience and comfort, constructed a box drain to cany 
^ surface water which collected on the western end of 
thatstreet This water was thereby carried down to anï.r’.rriz_.rth to a depth of about two feet to make easy 

to the yards and houses of the frontagers. In 
^flime tCood-work of the drain collapsed or 
“ved in. so as to obstruct the flow of the water, and *e 
S covering of the drain was thus converted into a sort 
of'dam'3 which penned back,the water and caused its over
flow upon the plaintiff’s lots and houses. After the con
structif of the drain and before its collapse, the locality 
had become part of city of Ottawa, and the street was

!
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thereupon vested in the municipality, and was subject to Judgment, 
the urban authorities The attention of the city engineer Boyd, a 
and officials was called by the plaintiff to the state of this 
drain and to the injury which he was èuffering from its 
unsound and inefficient state, and the city engineer made an 
inspection of the place. The plaintiff says that he offered 
to repair the drain if the city would grant the necessary 
permit, but this was refused, because it was said that the 
engineer did not approve of box drains. Then a tem
porary remedy was applied by means of a cut angling 
across the road to the north side of the street, and the con-,, 
struction of an open channel along that side in order to 
discharge the water into Preston street. This served the 
purpose and protected the plaintiff's property for one sea
son, but after this it also ceased to do its work, because 
the cut across leading to it became trodden down or filled 
up, so that the water again began to overflow to the plain
tiff’s damage. The corporation were again notified, but 
did not remedy the matter till substantial injury had been 
done to the plaintiff’s property.

The question of legal liability arises on this state of facts.
It is said in Wood on Nuisances that when a municipal 

corporation has ample power to remove a nuisance which 
is injurious to the health, endangers the safety, or impairs 
the convenience of its citizens, it is liable for all the injuries 
that result from a failure on its part to properly exercise 
the power preserved by it : sec. 749. The rule is very 
much the same as in the case of individuals who permit 
the existence of anything on their land which injures their 
neighbour. Thus in Broder v. SaiUard, 2 Ch. D. 692, it 
was held that the occupier of a house is liable for allowing 
the continuance on his premises of any artificial work which 
causes a nuisance to a neighbour, even though it has been 
put there before he took possession. And in Hurdman v.
North Eastern Railway Co., 3 C. P. D. at p. 178, it was 
laid down that if anyone by artificial erection on his own 
land causes water, even though arising from natural rain
fall only, to pass into his neighbour’s land, and thuk-mb- 

84—VOL. xxv. o.B. X
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Tallman v. Sham,

Chattrl Marlvmn— Validity of Rmiunt—ltlght of Anlmti/or CruUton to 
QmUon—H. S. O. oh. lis, uct. 4,11—SS Viol. ch. ta, m, » (O. J

Sec 9 of M Viol, oh, 90 (0.) do* not enable on eeilgnee for the general 
benefit of orallton to question the validity of the renewal of a chattel 
mortgage,

Aotion tried before Rose, J,, without a jury, at Perth, statement, 
on the 0th October, 1804, The facts are stated in the 
judgment.

Moss, Q, 0., and Lavell, for the plaintiff.
Evertts, for the defendant.

October 16,1804. Rose, J,

The plaintiff brought this action against the defendant, 
as assignee for creditors, to have it declared that he, the 
plaintiff, as mortgagee of certain chattels, had a preferential 
lien or charge upon such chattels in the assignee's hands, 
and claimed also the amount of an account not included 
in the chattel mortgage. The defendant did not attack 
the bona /ides of the transaction, and his counsel admitted 
at the trial that there was an open account not covered by 
the mortgage, but asked to have the amount of such account 
ascertained by a reference. The defendant, however, set 
up that the mortgage had ceased to be valid by reason of 
non-compliance with the provisions of the statute requiring 
the renewal of a mortgage in the manner provided by sec.
11 of R. 8. 0. oh. 1S6, the objection being that the state
ment required by that section did not properly shew all 
payments made on account of the principal and interest 
secured by the mortgage. It was not charged that this 
was by any want of bona fidet on the part of the plaintiff.
If the statement was inaccurate, it was by error and omis
sion.
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judgment. The plaintiff contended that the assignee could not 
raise such a questionNtt was admitted that he could not 
unless sec. 2 of 55 Vict.ch>86 (0.) applied. By such section 
the words -void as agaiL creditors " are declared to 
extend to any assignee for thhgeneral benefit of creditors 
within the meaning of the Act resecting assignments and 
preferences by insolvent persons anl amendmen s thereto 
P Adapting the language of the learied Chancellor in fie 
Gilchrist and Island, 11 0. R. at P>9 the words m sec
tion 2 “ void a, against creditors "y^e but symbol.^ words
for the meaning of which refe/nce/s to be had to the 

exponential words. And 
the exponential clause 
instrument the symbol:
parliamentary equivalent.” ^ ,
P The words “ void as against creditors are found in sec- 

4 of R/S. O. ch. 125, where it is provided that in 
case such mortgage or conveyance and affidavits are not 
registered as hereinbefore provided, the mortgage or ccm-

g shaU be absolutely null and void as against credi
tors'’ etc. We, therefore, understand by see. 2 of ch. 86 
that the provisions of sec. 4 extend to assignees. But we 
find no such words as “ void as against creditors in sec. 
11 The words there are, " every mortgage, or copy thereof, 
filed in pursuance of this Act, shall ceaseto 6e »
against the creditors of the persons making the same, 
ete. By sec. 4 the mortgage is declared to be void. It, 
herefore, not having compUed with the statute was vmd 

from the beginning. Sec. 11 presupposes a valid mort
gage which, by reason of the non-observance of the require- ITts as to renewal, ceases to be valid. The conditions 
are not the same; the words are not the same; and I, 
therefore, am unable to find in sec. 2 of ch.26 any exponen-“jssaa V --
the aid of chapter 26 he could not contend that the assignee 
had any right to raise the question here raised, I must 
declare the right of the plaintiff to rank upon the estate
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to a preferential creditor to the extent of the balance due Judgment, 
upon his mortgage, and also to rank upon the estate as an 
ordinary creditor $>r the amount of his unsecured account.

The minutes may be spoken to providing for a reference, 
as was suggested at the trial.

The plaintiff must have his costs up to and including 
the trial. Further directions and costs are reserved until 
after the report is made upon the reference.
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Arbitration Injunction Restraining Arbitrator Acting—Jurisdiction of 
High Court—Arbitrator Solicitor for Partita.

^CAIU*MBudd‘2Ch- D' 113- »nd sœ. v. Btddou,,

A barrister and solicitor who had acted as counsel for the husband 
indictment and trial for obstructing an alleged highway claimed by his 
wife to be her property, and who had written a letter concerning the 
matter as solicitor for both husband and wife was restrained from 
aoting as arbitrator in an arbitration between the wife and the 
oipal corporation in which the highway was eituate. 
followed^* ^ 0variian Fin Association Co., 19 A. R. 293,

This was a motion for an injunction to restrain an arhi- Statement, 
trator from acting, on the ground of unfitness for the posi
tion from possible bias.

The arbitration was between the corporation of the 
township of Burford and one Margaret Chambers in respect 
of a piece of property which the corporation claimed was a 
highway, and Mrs. Chambers claimed was part of her
farm.
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it without 
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1 Eq. 84. There is no power to enjoin given by the Judi- Argument, 
cature Act, where no such power existed in the Court 
before : The North. London R. W. Co. v. The Cheat Northern 
R. IT. Co., 11 Q. B.D. 30 ; Jackson v. i Barry R. W. Co.,
[1893] 1 Ch, 238^ The arbitrator may have defended 
the husband, but tifcwas not counsel for the wife for whom 
another counsel acted. Even if he was solicitor for the 
wife, such position merely would not disqualify him, as the 
evidence does not shew any such bias as would disqualify :
Re Christie and Town of Toronto Junction, 24 0. R 
443.

or both 
wnship 
i on the 
oration, 
learned

Mowat, in reply. There is no doubt the Court has the 
jurisdiction : Malmesbury R. W. Co. v. Budd, 2 Ch. D. 
113 ; Beddow v. Beddow, 9 Ch. D. 89.

th, 1894,

November 28th, 1894. Meredith, J.

In the present state of the authorities, I must hold that 
in a case of this kind the Court has power to grant the relief 
sought in this action. The cases of Malmesbury R. W. Co. 
v. Budd, 2 Ch. D. 113, and Beddow v. Beddow, 9 Ch. D. 89, 
are directly in point and expressly decide the question in 
favour of that power; and in such cases it is obviously the 
better course, for the parties concerned, to prevent 
incompetent arbitrator acting, than, after all the delay, 
expense and trouble Of a reference and award, to set aside 
the award, rendering all the proceedings nugatory, because 
of the same incompetence : though, perhaps, the best course, 
in cases where such a course can be taken, is to apply for 
leave to revoke the submission, if another arti 
substituted. S

have not been overruled, nor, so taras I have 
beejKtble to find, found fault with. In the cases in which 
the power to enjoin has been denied, they have been dis
tinguished and generally spoken of approvingly : see The 
North London R. W. Co. v. The Great Northern R. IF. Co., 11 
Q. B. D. 30 ; London <b Blaekwall R. W. Co. v. Cross, 31 
Ch. D. 365 : Farrar v. Cooper, 44 Ch. D. 323; and Jackson 
v. Barry R. W. Co., [1893] 1 Ch. 238.
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iey now 
without 
is Court 
id ought 
ting the 
here no

who were his customers, if one may so term them—-and Judgment, 

not the company which was rather favoured than favour- 
ioflT when risks were placed with them instead of any of 
the many other keenly competing companies. But even in 
that case, it was held by Rose, J„ that the arbitrator was 
so unfit that the award made by him and another could 
not stand, and that holding was sustained by Ferguson, J., 
in the Divisional Court and 
Court ofAppeal, because, as 
in deliver!

Meredith, J.

core per- 
plaintiffs 
duties of

imously affirmed in the 
the Chief Justice of Ontario,

_ ^ ent of the Court, finally put it,
'certainly those relations would naturally suggest—per- « 
haps unjustly—a presumption of ‘ non-indifference,’ ” at p. 
298. And this too, though the arbitrator’s duties consisted 
merely of a valuation of the loss.

The rule adopted here appears to Jbe that an arbitrator 
is unfit to act in any case in which he might be suspected 
uf a bias in favour of or against one of the parties ; unless, 
indeed, the parties have, by their agreement, otherwise 
indicated, as they often do, for instance, in building agree
ments: see Eckeraley v. The Mersey Docks & Harbour 
Board, [1894] 2 Q. B. 667 ; and as the Parliament of Canada 
and the Legislative Assembly of this Province have each, 
in one case at least, otherwise provided : see “ The Rail
ways Act," sec. 159, and “ The Railway Act of Ontario,’’ 
sec. 22, sub-sec. 17.

The rule, in the extreme limit to which, in this Pro
vince, it has been carried, seems to be founded, in a 
measure at all events, upon sentiment rather than practical 
utility. One’s eyes chnnot be shut against the fact that in . 
many, very many casés, the arbitrator for each party is 
expected to be, and is] an active advocate of .thë party by 
whom he was appointed, however much Courts may insist 
upon impartiality and obprecate such conduct ; nor against 
the fact that an honest and able arbitrator may, because 
of a suspicion of bias, of quite unconscious bias, bo removt:il 
only to make place for another who will act tjie part of 
advocate instead of arbitrator, but in such a manner as to 
leave the Court powerless to interfere.
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Meredith, J.
! been carried here, and I

Now, in this case, I must accept th 
16th February, 1893, rather than his memory, 
guide to the actual state of facts. From h.s affidavit, I 
8 gather that he would himself depend more upon it 
than upon his memory. He states that he had quite for- 
gotterihaving written such aletter until his atten ion was 
called to it in reading an affidavit filed in Bupport of to 
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motion ; nor can 
ments made in that letter as true. 

The letter is in these words :

■' Brantford, 16th February, 1893.

<‘fo the Beene
Of the township of Bwrford,

New Durham, Ont.
“Dear Sir:-I have been instructed by Mr. Anson 

Chambers and I have also been instructed by his wife, 
Margaret Chambers, to proceed against the township of 
Burford on account of their being forced to give bail 
before Magistrate Cox in the road case, and being illegally 
detained, also for illegal prosecution.

“I have advised them to a moderate course. They are 
out of pocket largely by the council's course. Th"' 
cil's course was a breach of faith on the agreement of then 
predecessors in office. With other losses they have suflered

?ime0of°rJ of Mr. and Mrs. ChambersbeforeJP. $ 3 00 
Ditch made last fall which has to be refilled, say.. 10 00
Witness fees of T. H. Jones at $4 per day ..........
David Huffman for two days and mileage ..........
T. Costin “ “ a
T. Lloyd Jones “
Margaret Chambers...................................................
C^nselCfee™fTw. Bowl’by, and for his previous

advice, attendings and taking copies..................
Counsel fee of L. F. Heyd.......................................

t

v

8 00
4 00
4 00
3 00
8 50
4 50

40 00 
25 00

$106 00
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“ This takes 
V—-pain and anxiety. •

" Your Mr. Metcalf

no account of their injured feelings, their Judgment.

Meredith, J.
it.

stter of 
he safe 
lavit, I 
upon it 
ite for- 
on was 
of this 
e state-

given unlimited powers as your 
books shew. What are you going to do about it ? A 
prompt answer will oblige. This letter is without pre
judice.

was

“ Yours, etc.,
"(Sgd.)

as the 16th February, 1893, he was act
ing as solicitor for his co-defendant and for her husband 
in the very matter mainly involved in this arbitration— 
that is, whether the land in question is part of the public 
highway, or part of his co-defendant’s farm ; and claimed 
damage for them because the plaintiffs had, by way of 
complaint and indictment for obstruction of the highway, 
sought to establish their claim that the place in question 
is a public highway, and charged the plaintiffs with a 
breach of faith towards his co-defendant and her husband 
in taking such proceedings ; and stated that he had advised 
his clients to a moderate course ; that moderate 
being a claim for damages amounting to $105, made up of 
the items set out in the letter, including a counsel fee to 
himself, and for his previous advice and taking copies, etc., 
$40 ; foregoing any claim in respect of the injured feelings,' 
pain and anxiety of his clients. t

Before that, in December, 1892, he had defended the 
husband on his trial upon the indictment against him 
before referred to, and after that, in the month of June, 
1894, he met the plaintiffs’ Reeve and spoke to him about 
his co-defendant’s cluing for compensation for the land in 
question, of which the plaintiffs had meanwhile taken 
possession, and, according to the Reeve’s testimony, asked 
why the plaintiffs’ council did not settle the case, as « he 
was satisfied that the Chamberses had a good claim against 
the township,” and as the Reeve thinks, stated further,'
” that the Chamberses had a good case for arbitration” : but, 
according to his own testimony, only suggested that the 
township and the Chamberses had better settle the matter 
without any further trouble about it.

J. W. Bowlby.”
So that as late

1893.
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In these circumstances. I feel bound by the 
ease to hold that the arbitrator is not competent to act 
because open to the suspicion of bias m fav°”r 0 ,. 
co-defendant by whom he was appointed, Mtwithstandmg 
the plaintiff’s earnest objection, if not because g 
sdso fidrly be said that he has prejudged the most sub
stantial question between the parties in the arbitrate . 
in view of that case, I feel bound to say, at least, that 

“certainly those relations
haps unjustly—a presumption of‘non-indifference,
is enough to render him incompetent.

jus "“Jr.... « ^
the action now : I, therefore, allow the motion, and gran^ 
the injunction sought, and make it perpétua, 
of the action, including, of course, this motion.

During the argument I suggested that whatever the 
strict rights of the parties might be, it might be wiser^for 
the arbitrator to retire, all imputations ag^t bun

to that which I have since seen was taken in thee*»

;r rsMsrss* & iceeded, are entitled, against both defendants, to their costs

°f îtmïrconcemed with any question whether 

tration, under the provision, of the Mummpal Act 
action for trespass to lands, is the proper mode o 
i„g the claims of the defendant Chambers, against the 
plaintiffs in this action. The parties are proceed,ngbyway 
of arbitration, and the only questions raised m tins action
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are whether the defendant Bowlby is disqualified, and if Judgment 
so, whether the plaintiffs can have relief by way of injnnc- Meredith, J. 
tion. But I may add that, according to the view of the 
majority of the Judges of the Court of Appeal for this Pro
vince, the question depends on the form of the by-law : 
see Connor v. Middagh and Hill v. Middagh, 16 A.
R 366 ; cases which were settled between thfe parties while 
standing for judgment in the Supreme Coujrt of Canada.

Q. A. B.
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Pierce v. Canada Permanent Loan and Savinos 
Company, (a.)

Mortgage—Building Loan—Further Advanca—Priority of SubeequeMlu 
Registered Mortgage—Registry Act—Notice—R. S. O. ch. 114, sec. SO.

latever the 
ie wiser for 
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be a proper 

plaintiffs, 
id, undoubt- 
without any 
Chambers in 
wnat similar 

in the case 
he arbitrator 
equired that

After purchasing land under an agreement which provided that 12,000 of 
thOigurchaao money waa to be secured by mortgage subsequent to a
mortgage to a loan company for'$11,600, which was at once registered^ 
but only part of that aum waa then advanced. The plaintiff, who hid 
succeeded to the righte of the vendor under the above agreement, then 
regictered her mortgage for $2,000, and claimed priorfty over enbce- 
quent advancer made by the loan company under their mortgage, hut 
without actual notice of the plaintiff’a mortgage, or of the terme of the 
agreement for the sale of the land

Held (Roecargos, J,, dieeenting), that the plaintiff waa not entitled to 
the priority claimed by her.

Deeicion of Flaouaos, J., 24 O. R. 426, reversed.
Per Boyd, O.—The further advepcCa, were made upon a mortgage provid

ing for euoh advancea, and to Semite which the legalieatate had been 
conveyed, and equity ae well abJatr protected the first mortgage ao 
advantageously placed, aa against/ the aubaequent mortgage, even 
though registered, where notice had (not aa a fact been communicated 
to the first mortgagee respecting the anbeequent instrument and the 
Registry Act did not apply.

e

rights of 
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ither an arbi- 
>al Act, or an 
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i, against the 
iedingby way 
in this action

This was a motion by the defendants before the Divi- Statement, 
sional Court, by way of appeal from the decision of 
Ferguson, J., reported 24 O. R 426, in whose judgment 
the material facts are set out.

(e) See now 87 Viet., oh. 34, (O.).
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The motion was argued on March 1st, 1894, before 
Boyd, C., aiH Robertson and Meredith, JJ.
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Argument.

S. H. Blake, Q.C., and Beverley Jones, for the Canada 
Permanent Loan and Savings Company. This was a build- 

advanced the money towards 
This takes the case out

ing loan to Wilson, and 
the putting up of the building.' 
of Hopkineon v. Bolt, 9 H. IX
tracted that our mortgage was to stand prior to hers to 
the extent of $12,000, and if we had notice of her mortgage 
we had notice of all equities connected with it: Memies 
v. Lightfoot, L. R. 11 Eq. 45ft. This arrangement controls.
Can the plaintiff, by the mere registration of her mortgage, 
commit a fraud by claiming priority 1 Ferguson, J„ treats 
the case as though there was an advance of money actually 
made by the plaintiff. The plaintiff has no equity. It is 
a fraud on her part to endeavour to take advantage of the 
registry law, so as to commit ft wrong, not prevent a 
wrong. On the faith of the building mortgage the money 
was advanced and the building put up. The whole agree
ment and arrangement takes it out of Hopkineon v. Bolt, 
where, and in other such cases, there was actual notice.
The Court is struggling more and more against that 
constructive notice, which so often works a wrong. Sup
pose, at a critical point of the building, such a mort
gage as the plaintiff’s had been put on for a pro-exist
ing debt, the loan company’s hands would have been, 
tied. Cases following Hopkineon v. Bolt are: Boucher 
v. Smith, 9 Or. 347,353, and Trust and Loan Co. v. Shaw, . 
16 Or. 446. The loan company were not acquiring land ; / 
it was carrying out an arrangement by which they had \ 
acquired the landr Beck v. Moffatt, 17 Or. 601 ; Brown 
v. McLean, 18 0. R. 533 ; Richards v. Chamberlain 

v. Chamberlain, 25 Qr. 288

we

C. 514. The plaintiff con-

25 Gr. 402 ; Dorn 
Hutson v. VallietflS À.R. 154; London and County. 
Banking Co. v. Batclife, 6 App. fcas. 722; Union Bank- 
of Scotland v. National Btmk of Scotland, 12 App. Cas. 
53 ; Shaw v. Foster, L. R. 6 ÎL L. 321 ; Abell v. Morrison,.

warn1
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19 O. R 669. The registry law does not apply : R S. 0. Argument 
eh. 114, secs. 76, 80. As to section 76, the plaintiff was 
not a subsequent mortgagee, she was a prior mortgagee so 
far as time was concerned. Her mortgage was dated 
October, 1890. Then she had actual noticeof our mortgage, 
and agreed it should have priority. As to section 80, it / 
cannot be said the loan company claimed an interest in the >■ 
land subsequent to the registration. Everything wjjieb. ' 
affected the land was given by this mortgage. By that > 
they got their title, and made subsequent advances by 
virtue off that title. The agreement is incorporated in our 
mortgage : Jones on Mortgages, 4th ed., sec. 868, referring 
to Truacott v. King, 2 Seld. (6 N. Y.) 147 ; Nelson v. Iowa 
Eastern R. W. Co., 8 Am. R. R. Rep. 82 ; McDaniels v.
Colvin, 16 Verm. 300; Platt v. Griffith, 27 N. J. Eq. 207.

Beverley Jones, on same side, referred to Dart on Vendors 
and Purchasers, 6th ed., p. 528.

G. Bell, for the plaintiff. The plaintiff denies that she 
ever agreed to what is in the paper, and there is no finding 
that the writing truly sets out the agreement between the 
plaintiff and Wilson, who is not a party to the action.
There is no privity of agreement between the plaintiff and 
the company, who were not even aware of the agreement 
between the plaintiff and Wilson, and did not advance their 
money on the faith of it : The Frontenac Loan and Invest
ment Society v. Hysop, 21 O. R. 677. The company's 
mortgage was one for future advance, a building loan. It 
might be different if the company had bound themselves to 
advance the whole of the balance of the $12,000, or if the 
mortgagor had covenanted to accept for them the balance- 
The agreement in the company’s mortgage was not regis
tered, and the mere reference to it in the mortgage was not 
notice to the plaintiff of its terms under the Registry Act.
At all events it does not alter the position of matters, it 
does not make it obligatory on the company to advance 
the balance of the money. The cases on the Registry Act 
are cited in |he judgment, and I may refer to Hynes v.
Smith, 27 Or. 150 ; Cook v. Belshaw, 23 0. R. 545. Every
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advance made by the company after the registration of the 
plaintiff’s mortgage was of the nature of a new advance 
Lon a new security. As to the advances made by the 
company there is no evidence to shew that they were used 

for the building.
Blake, in reply. The money was advanced to W ilson in 

the way suggested. We cannot be i.i a worse position if 
Wilson cheated us in the matter, but there is no evidence 
that he did so. The question of privity has nothing to do 
with finding the fact whether there was or was not the 
alleged agreement, and whether the plaintiff acceded to it, 
and the judge finds in the affirmative. At what tune was 
the plaintiff to be at liberty to alter her position ? When 
she wished to do so, it was her duty to give notice to all 

parties.
4 '
October 13th, 1894. Boyd, C.
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Argument.
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'

The security of a first mortgage providing for future 
advances is not impaired unless notice of a second mortgage 
comes to the mortgagee, and after knowledge of this he 
makes subsequent advances. The whole question in this 
case is whether the registration of the second mortgage 
operates as notice thereof to the first mortgagee in respec 
of subsequent advances,—for other notice there is none.

In Bopkinson v. Belt, 9H.LC. 614, Lord Cranworths 
opinion was that the subsequent advances when made 
attach themselves to the mortgage ÿo as to put them in the

made when the mort-
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cage was originally created.

In Bradford BankM Co. v. Brigàs, 12 App. Cas. at p. 
36 Lord Blackburn sfiys : “ The first mortgagee is entitled 
to’act on the supposition that the pledgor who was owner 
of the whole property when he executed the first mortgage 
continued so, and that there has been no second mortgage 
or pledge until he has notice of something to shew him 

that there has been such a second mortgage, but as soon as 
he is aware that the property on which he is entitled to

iquentl; 
of the
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rely has ceased so far to belong to the debtor, he cannot Judgmrat 
make a new advance in priority to that of which he has 
notice.11 And he adds in explanation bf the principle of 
Hopkinson v. Molt : “ It seems to me to depend entirely 
on what I cannot hut think a principle of justice, that a 
mortgagee who is entitled, but not bound, to give credit on 
the security of property belonging to the debtor, cannot 
give that credit after he has notice that the property has 
so far been parted with by the debtor p. 37.

He further remarks : “ The second pledgee, for his own 
sake, must take care to give notice of his security to the 
first pledgee," p. 37 ; and he puts it on p. 38, that there 
was such knowledge that the pledgor “had ceased to 
be owner, as would have made it unjust to allow him credit 
on the faith, of that property which had once been his."

And in Union Bank of Scotland v. National Bank of
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Scotland, 12 App. Cas., at p. 95, Lord Halsbury puts the 
decision in Hopkinson v. Rolt on the broadest grounds of

future 
ortgage 
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ortgage 
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iworth’s 
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natural justice, and that it would be contrary to good 
faith to give priority to advances made by the first mort- 

. gagee after notice of the creation of a second mortgage.
I have made these extracts in order to shew the broad 

ground of decision. I do not find that it is put on the 
footing of the subsequent advances amounting to the 
acquisition of a new interest in the land, and so to bring 
it within the provisions of the Registry Act.

This is the aspect of the case advanced by Mr. Jus
tice Maclennan in Hutson v. Voiliers, 19 A R. 154,161, on 
which my brother Ferguson acted in the judgment now in 
appeal. Treated practically, it cannot be regarded as such a 
dealing with the land as requires to be registered—or such 
as necessitates a search before making the advance. The 
instrument securing all the advances past and prospective 
has been registered,—the function of the Registry Act has 

\been satisfied by this initial transaction, and the scope of 
the-Aet contemplates no further registration and conse- 
quently no further search in order to justify the payment 
of the further advances, as called for by the mortgagor.
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Judgment. The onus is not on the first mortgagee who has vegistered 
to do something more to complete his claim upon the lan 
for all that is specified in the mortgage : 
one subsequently acquiring an interest in the land y c 
veyance from the mortgagor to give express notice ot that 
to the first mortgagee in order to intercept payments or 
advances thereafter made pursuant to the first mortgage. 

In the absence of notice, (i. e„ notice which gives him
fleets his conscience),

676
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real and actual knowledge, and 
the mortgagee is entitled to assume and act on the assumnp- 

of the title has not changed I hat

so a

tion that the state , . . .
protection is given to him by virtue of the Begistry Act 
as well as by the doctrine enunciated in Hopkmson v. Bo t, 
until he is made aware of a change, not by the hypothetical 
operation of an instrument registered subsequent to his, 
but by a reasonable communication of the fact by the 
who comes in under the subsequent instrument.

Otherwise, consider the consequences. Before malting 
any subsequent advance the first mortgagee would need to 
have telegraphic or other electrical advice as to the state 
of registration on the land each time he paid, for if, before 
the payment, some transfer from the mortgagor intervened 
his advance would be postponed to the claim of the new

C° Apart from these considerations, when the legal estate 
is held by the first mortgagee, as is the fact in the case 
now in hand, the true principle of decision is to be sought 
in the rules which obtained when tacking was in vogue. 
Though that is not now permitted in Ontario, so as to 
prevail against the Begistry Act, R. S. 0. eh. 114, sec. 83, 
the reasons for it apply mutatis mutandis.

In Brace v. Duchess of Marlborough, 2 P. Wms. 491, m t 
fourth holding, it is said: "If a first mortgagee lends a. 
further sum to the mortgagor on a statute judgmen , 
he shall retain against a msne mortgagee, till both the 
mortgage and statute or judgment be paid, because it a 
to he presumed that he lent his money upon the statute 
or judgment, as knowing he had hold of the land y

So
p. 401 
gaged 
to a 1 
the fir 
no not 
dorsec 
to the 
to sect 
and tl 
were a 
by the 
out an 
bank’s 
ing sc 
ingv.

The 
of th 
attract 
incum 
case, t 
indepe 
advan 
tered : 
a subs 
posses 
the fix

one

V

Z
É8ÉÉ ËÉfcéi



XXV.]

mortgage, and in confidence ventured a further sum on a Judgment, 

security which, though it passed no present interest in the Boyd, C. 
land, yet must be admitted to be lien thereon,"

In Atherley v. Brunell, 33 W. K. 780, Pearson, J., said :
“ The old doctrine has been laid down from time immemorial 
that, if there is a first mortgage to A. and a second mort
gage to B., who is, therefore, equitable mortgagee, and 
there is a third mortgage to C., who is also equitable mort
gagee, and who has advanced his money without notice of 
B.’s mortgage, and C. takes a transfer of the first mortgage, 
so as to obtain the legal estate, he gets priority over B.”

So in Carlisle Banking Go. v. Thompson, 28 Oh. D. at 
p. 401, North, J., dealt with a like case. Land was mort
gaged to a friendly society, and byway of second mortgage 
to a bank. Another society (building) agreed to pay off 
the first mortgage and to make a further advance, having 
no notice of the second mortgage. Accordingly, by deed en
dorsed on the first mortgage, the first mortgagees reconveyed 
to the mortgagor, and he conveyed to the building society 
to secure repayment of the sum paid to the first mortgagees 
and the further advance. North, J., held, as both sums 
were advanced on the security of the legal estate conveyed 
by the mortgagor to the building society mortgagees, with
out any notice, express or otherwise, of the existence of the 
bank’s prior equitable mortgage, it was clear that the build
ing society had priority over the bank. See also, Host
ing v. Smith, 13 App. Cas. 682.

These cases t 
of the legal i
attracted thereto if there is no notice of an intervening 
incumbrance. Our registry law would interfere in such a 
case, because the subsequent advance would be a thing 
independent of the first mortgage, but where the further 
advance is in pursuance of the terms of the first and regis
tered mortgage, there is no room left for the operation of 
a subsequent registered incumbrance, which, to my mind, 
possesses no more efficacy as between the mortgagor and 
the first mortgagee, and as respects the legal estate already
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vested in the first mortgagee than if it had remained unre- 
In other words, the further advances were made 

upon a mortgage providing for such advances, and to 
secure which the legal estate has been conveye , an equi y 
as well as law protects the first mortgagee so advantage- 
ously placed, as against a subsequent mortgagee, even 
though registered, if notice has not, as a fact, been com
municated to the first mortgagee respecting the subsequent 
instrument. The difference between statutable and actual 
notice is aptly expressed by Lord Redesdale in Underwood 
v. Lord GourUmn, 2 Sch. & Lef. 41 : « Actual notice might 
bind the conscience of the parties ; the operation of the 
Registry Act may bind their title, but not their conscience. 
Now, as to the case in hand, the title is not bound by the 
registration of the second mortgage, so as to detract from 
the operation of the first mortgage, and the conscience of 
the first mortgagee is not affected by the subsequent act 
of merely registering the second mortgage. So that the 
grounds of broad natural justice on which Hopkvmon v. 
Rolt depends are non-existent. I find also an old case 
which appears strongly confirmatory of the views I have 
endeavoured to express. It was decided at the Rolls in 
1737, before Sir Joseph Jekyll, of whom Lord Cottenham 
spoke as a “ high authority,” and Lord St. Leonards as a 
« very high authority." I give the case, Wrightson v. 
Hudson, as repotted in 2 Eq. Ca Abr. 609. Wrightson 
advanced £800 on a mortgage in Yorkshire, and registered 
his mortgage, and afterwards Hudson lent a sum of money 
and took a judgment for it, which was registered : and 
then Wrightson advanced £270 more, but without an^ex- 
press notice of Hudson's judgment. Though it was argued^ 
on a bill brought by Wrightson to foreclose, that Hudson/ 
ought to redeem on paying the first mortgage; for that 
where such registers prevail, every incumbrancer should be 
satisfied according to the priority of his registry, and that 
the registering Hudson’s judgment was constructive notice 
to Wrightson, sufficient to deprive him of the common 
benefit of a Court of Equity, whereby a first mortgagee,
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without notice, is to hold till all subsequent incumbrances Judgment, 
are discharged, yet it was resolved, that these statutes 
avoid only prior charges not registered, but did not give 
subsequent conveyances any further force against prior 
ones registered than they had before ; that to have affected 
Mr. Wrightson, Hudson ought to have given him notice 
when he advanced his money ; and that though Wrightson 
might have searched the register, yet he was not bound to 
do it, and, therefore, it was decreed that Hudson and the 
mortgagor should be foreclosed, unless they paid off both 
plaintiff’s securities.

Another case by King, L.C.,in the same volume, p. 616, of 
Bedford v. Bcuikhouee, is also noteworthy. “ A. lent money 
on mortgage of lands in Middlesex, and the mortgage was 
duly registered ; afterwards B. lent money on the same secu
rity, and his mortgage was registered. Then A. advanced a 
further sum on the same lands, without notice of the second 
mortgage.” It was held that the registering of the second 
mortgage was not constructive notice to the first mortgagee 
before his second advance, for though the statute avoids 
deeds not registered as against purchasers, yet it gives no 
greater efficacy to deeds that are registered than they 
had before ; and the constant rule of equity is that if a 
first mortgagee lends a further sum of money without 
notice of a second mortgage, his whole money shall be paid 
in the first place. These cases were followed in Morecock 
v. Dickina, Ambl. 678, so as to protect the holder of the 
legal estate against a prior equitable mortgage, of which he 
had no actual notice, though it was registered.

Looking, at the Ontario Registry Act, R. S. 0. ch. 114, 
sec. 80, the provision is, “that the registration of any 
instrument under the Act shall constitute notice of the in
strument to all persons claiming any interest in the lands 
subsequent to such registration." That does not hit the 
present case. The company claims interest in the lands 
under a prior mortgage carrying'tho legal estate, and the 
tact that advances were made on this first mortgage subse
quent to the registration of a second mortgage is not 
contemplated or covered by the statute.

67»PIERCE V, CAN. PERMANENT LOAN CO.[VOL.
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Judgment. The importance of the case as regards the operation of 
building societies has induced me to give, at greater length 
than usual, the reasons why I cannot support the judgment

This is, besides, a case in which there should be no com
punction in postponing the plaintiff's mortgage, for her 
contract was to have a second mortgage, which was to be 
postponed to the building mortgage for 812,000, and in 
consideration of this her rate of interest was increased to 
seven per cent. This is not a contract of which the com
pany can directly take advantage, as there is no pnvity, 

/ nor was there communication of it to the company ; but i 
is most significant as going to indicate where the locality 
of natural justice is to be sought in this controversy.

Robertson, 
the pleadings.]
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1
'

:

J.:—[After referring to the facts as stated in

The action was tried before my brother Ferguson, and 
he found in favour of the plaintiff against the defendant 
company, declaring that the mortgage of the plaintiff is a 
prior charge to the mortgagé of the defendant company to 
the extent of the advances made by the company after t e 
date of the registration of the plaintiff’s mortgage, and 
referred it to the Master, etc. From this decision the 
defendant company now appeals.

My learned brother, in his judgment, says, as to the 
facts- " Wilson, as was contemplated at the time of his 
purchase from the plaintiff and her then co-owner made a 
mortgage upon the property for a sum less than the St 2 W 
namely, 811,600. This was called, and I think it the kind 
of mortgage known as a ‘building mortgage. The defen- 
dants, the Canada Permanent Loan and Savings Company, 
were the mortgagees. This mortgage was duly registered, 
and then, or very soon thereafter, large sums advanced upon 
it by the mortgagees, a large part of these sums being 
employed in paying off prior incumbrances on the land. 
A few days after the registration of this mortgage, and

.
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after such large advances made by the mortgagees, the Judgment, 
mortgage in favour of the plaintiff was registered. There Robertson, J. 
remained, however, a large proportion of i the $11,500 that 
had not then been advanced to the mortgagor. The 
defendants, the Canada Permanent Society, had no know
ledge or actual notice of the existence or the registration 
of the plaintiff’s mortgage, and they went on with, their 
contract and advanced to their mortgagor large sums after 
the jegistration of the plaintiff’s mortgage and before 
gaining any actual notice of its existence or registration.
They advanced all that they did advance in perfect ignor
ance in fact of the plaintiffs mortgage?—Nor had they any 
knowledge or notice of, or any concern with, the terms of 
the agreement of purchase and sale between the plaintiff 
and her then co-owner and Wilson. They simply saw that 
the title was clear or made clear of prior encumbrances, 
had their mortgage registered, and proceeded with their 
transaction as contemplated between them and Wilson, 
their mortgagor. This mortgage contained a clause to the 
effect, that neither the execution, nor the régistration of 
it, nor the advance of part of the money should bind the 
mortgagees to advance any unadvanced portion of it. It 
also contained a reference to an agreement relating to the 
buildings in the course of erection on the property, which 
last has, I think, no bearing on the contentions here.

“ The contention of the plaintiff is that her mortgage was 
not and should not be postponed to the advances made to 
Wilson, theip mortgagor, by the compihy after the registra
tion of her mortgage, and if the company when making 
such advances had had notice, that is actual notice of the 
plaintijils-inortgage, the authorities shew, I think, that 
this contention should succeed : Hopkinson v. Rolt, 9 H.
L. C. 514; Union Bank of Scotland -v. National Bank of 
Scotland, 12 App. Cas. 53; Blackley v. Kenny, 16 A. R.
522. I need not pursue this further, for at the bar this 
was not disputed.

“ The case is to be treated, I think, in regard to the 
matter in dispute, in the same manner as if the plaintiff

PIERCE V. CAN. PERMANENT LOAN CO. 681VOL.
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ivàfomi. had lent and advanced to Wilson the sum of 82.000 at the 

r time of the registration of her mortgage, for. as before 
stated, the company had no notice of the terms of the con
tract by which the sale of the lands to Wilson took place, 
or that any part of the purchase money was unpaid by him. 
For the plaintiff it was contended that the company had 
by reason of the registration of her mortgage notice of it, 
and that any advances made to their mortgagor after such 
registration are postponed to her mortgage, that is to say. 
that the company was called upon when making such 
advances, or any of them, to search the registry as to any 
encumbrances or conveyances after their mortgage, other- 
wiSe the advances would be made at the peril of being 
postponed to whatever claims on or in respect of the land» 

gistered after the registration of the company »
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After miich consideration, and taking into account the 
fact that the learned Chancellor and my learned brother 
Meredith have come to a different conclusion, I cannot say 

free from doubt ; but, with great respect for 
learned brother

that I am
thei\ opinions, I cannot see how my 
Ferguson can be said to be wrong. The defendant company 
did notSet^up any agreement entered into between the 
plaintiff and Thomas W. Wilson, in fact they disclaim any , 
knowledge of it whatever, and treat the transaction as one in 
which there was no such agreement. This being the case, 
how can it be said that they have suffered any wrong by I 
the judgment appealed against ? It is clear from the 1 
authorities relied upon by the learned trial Judge, if there 
were no such agreement the defendant company could 
only rank for the advances made up to the date of the 
registration of the mortgage to the plaintiff. In Union 
Bank of Scotland v. National Bank of Scotland, 12 
App. Cas., at p. 96, the Lord Chancellor Bays: “If 

right as to the true nature of the contract between 
the partiis,” (in this case it would be the contract be
tween the defendant company and Thomas W. Wilson), 
“ each fresh advance must have been the subject of a fresh
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agreement, in this sense, that the bank must have consent- Judgment, 
ed to advance it, and upon that consent Mrs. McArthur’s Boberteon, J. 
previous contract would make such fresh advances a charge 
upon her interest in the reversionary right” Now, here 
Wilson had charged his reversionary right, looking at the 
matter from the date of registration of the mortgage to the 
plaintiff, with the amount of the mortgage to the plaintiff.
And the defendant company is bound by the registra
tion,—it was their duty, before they made a fresh advance, 
to search the registry, and if they had done so, they would 
have found-the plaintiff’s mortgage; they had then the 
right to hold their hand; they could not have been required, 
according to the very terms of their mortgage, to advance 
another dollar, for the reason that Wilson had for a valu
able consideration already assigned to the plaintiff. Then 
the Lord Chancellor goes on to say: “It seems to me 
that such a proceeding," (t. e., obtaining further advances 
upon the security of an interest which had been already 
assigned for a valuable consideration to another person),
“ is contrary to good faith, and the decision of your Lord- 
ships’ House, in Hopkiiiaon v. Bolt, 9 H. L. C. 614, estab
lishes the principle and establishes it upon the broadest 
grounds of natural justice.” >

I do not think it necessary to pursue the matter further 
than to say, frVthe reasons given by my learned brother 
Ferguson, I think his judgment is correct, and the appeal 
should be disallowed with costs.
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Meredith, J, /

The learned trial Judge has given priority to the plain
tiff's mortgage over the greater part of the amount of the 
mortgage of the defendants, the loan company, although 
he has found, without hesitation, that by a clear agreement 
in writing between the mortgagor and the plaintiff, her 
mortgage was to be subsequent to the whole amount of 
the other mortgage. That is, that which, in troth, is but 
a second mortgage is made a first mortgage upon the pro- 
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perty in question. Surely the registry laws cannot have

That which the plaintiff was to get, and which, in equity, 
she did take, was the land in question as security for the 
$2,000 due to her from the mortgagor, but subject to the 
mortgage of the defendants the loan company for such 
sums as there had been and might thereafter properly be 
advanced upon the security of it, not exceeding in the

. whole the $12,000. . , ,
It is said that because there was no privity of contract 

between the plaintiff and the defendants, the loan 
pany, as against them, the real transaction can be enlarged 
into the unreal one appearing on the face of the regis
tered mortgage ; that the mortgage can be severed from 

' the accompanying agreement in writing for the purpose of 
giving the plaintiff rights she in truth never acquired, 
enabling her to take that which she expressly agreed in

writing she should not have. ......
Upon what principle can the right which the plaintiff 

contracted to take in the lands be so enlarged Î If on the 
face of the registered mortgage the whole agreement had 
been set out, could it be contended that yet the plaintiff 
took that priority which she agreed—and so expressed in 
the agreement—she should not have ? _

Can it be that in the face of her agreement the plaintiff 
might, at her whim, bring the whole building scheme to 
naught at any stage of the work, causing, may be, the 
total loss of all that may then have been done, by even giv- 
ing actual notice of her mortgage to the loan company and 
expressly claiming priority over subsequent advances by 
them ; unless the mortgagor chose to interpose, and by 
litigation in his own interest prevent it ?

Put the defendants, the loan company, in the most dis- 
advantageous position possible, namely that, in respect 
of advances made subsequent to the registration of the 
plaintiff’s mortgage, they were subsequent mortgagees, with
notice of it under the registry laws. Well, what thèn Î 
Are they to be charged with notice of the real transaction

Judgment. 

Meredith, J.
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or of an unreal one ? Surely they ean be in no worse Judgment, 
position than if the registry laws were out of the question Meredith. J. 
and they had actual notice of the real-j-the whole—tran
saction ; and having notice that the mortgage is to be sub
ject to such future advances to be made by them, how can 
the whole thing be reversed, in this court of equity as well 
as of law, and they be told that instead of it being subject 
to such advances, the advances are to be subject to it ?

But it is said that the trial Judge was constrained by 
the cases to hold as he did upon this question of law ; and 
that we are bound by the like authority to affirm his 
judgment. Is that so ? What case is even an authority 
in the plaintiff's favour, having regard to the facts upon 
which this judgment is based ? None was cited ; and I 
have found none. Are not rather such cases as the Union 
Bank of Scotland v. National Bank of Scotland, 12 App.
Cas. 53, and Menzies v. Ligktfoot, L. R. 11 Eq. 459, author
ities against the plaintiff—quite opposed to her claim ?
Are we here bound to give effect to the mère ta fouie title 
as registered, of the plaintiff; or may we regard the real, 
the true, nature of the security the plaintiff was to have 
upon this land ? Looking upon the defendants, the loan 
company, as subsequent purchasers for valuedn respect of 
their subsequent advances, are they to take, ak their mort
gage provides, "all the estate, right, title, interest, inheri
tance, use, trust, property, profit, possession, claim and 
demand whatsoever of the grantor of, in, to, out of or upon 
the lands”; R. 8. 0. eh. 107, sec. 4 : and “all and all manner 
of right, title, interest, claim and Remand whatsoever of, 
unto and out of the said lands,” or only such right as the 
mortgagor upon the face of the registered instruments 
appeared to have? And is not the agreement between 
the plaintiff and her mortgagor just such a provision as 
the Master of the Rolls, in the latter case, suggested for 
the saving of the first mortgagee's priority for subsequent 
advances ?

The ease of Hopkineon v. Soft, 9 H. L C. 514, is not at 
all in point. Whether the doctrine there established would
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Jadgmtni be applicable if the plaintiff had not bargained for a secu- 
rity subsequent to the whole amount advanced and to be 
advanced upon the mortgage of the defendants, the loan 
company ; whether it would be applicable to the simple 
case oi a building loan where a certain sum is to be ad
vanced, if advanced at all, within a certain time and for 
the sole purpose of increasing the value of the mortgaged 
lands, and which loan is intended to be and can be really 
secured only if the lender obtain the full benefit of such 
increased value ; whether the doctrine can be invoked in 
a case where it might be capriciously, or for spite, made 
applicable to the destruction of the purposes of the loan, 
the abandonment of buildings, partially constructed, to 
ruin, and to the loss of all persons interested in the pro
perty, it is not needful to consider ; and, therefore, I shall 
say only that upon first impression it would seem to me 
to be a thing to be regretted if we were obliged to apply a , 
doctrine so just in the one case to so unjust a use in the 
other. Regard must be had to the reasons upon which 
that doctrine was in that case established : it certainly 
not to give some other person a first charge upon the fruits 
of the money of the lender in the shape of buildings or 
other improvements upon the land made with his money, 
lent upon the faith of having a first charge upon them as 
well as the land of which they become a parti 

Is not such a loan in substance like a mechanic’s lien, 
which may be registered before or during the progress of 
the work, or within thirty days after its completion, and, 
when registered, making, it has been said, the lienholder a 
mortgagee of the land: Hutson,v. Vallisrs, 19 A. R. 154, 
at p. 161 : and, if so, may such a loan be prejudiced, perhaps 
rendered worthless, or at least reduced to a claim upon the 
inrTAMoH selling value of the land by reason of the work 
subsequently done, by the intervention of a mortgage tak
ing priority from the time of registration, or actual notice 
to the lien holder of it.

I would allow the motion, and dismiss the action, with

1 >
Meredith, J.

]
1

I
(

1
(z ]

i i
was

1

1

:

A. H. F. L.costs.
END OP VOLUME XXV.
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In Trinity Term, 1894, the under-mentioned gentlemen 
were called to the Bar :—

William Norman Tilley (with Honours and Gold 
Medal), Walter Gow (with Honours and Silver Medal), 
Benjamin Morton Jones (with Honours) ; also, William 
Herbert Cawthra, William Arthur Fraser Campbell, 
John Lyndbn Crawford, Arthur Bredin Cunningham, 
Samuel James Cooley, John Crawford, Hampden Zane 
Churchill Cockburn, Thomas Wesley Evans, Alex
ander Edward Garrett, Norman 
Francis William Hall, Alfred ErskSe Hoskin, John 
Gilmour Hay, William Alexander Lewis, John Thomas 
Loftus, Wilhston Lent, Augustin Noverre Middleton, 
Archibald John Mackinnon, James Kenneth Maclen- 
nan, John Sutherland McKay, George Hamilton 

* Pettit, William John Porte, Robert Ruddy, David 
Irving Sicklesteel, Daniel Thomas Smith, William 
Henry Buchan Spotton, Joseph Wesley St. John, 

--■William Pattison Telford, James Graham Vansittart, 
Uriah Morley Wilson, Charles Robert Webster.

::

:. Clair Gurd,

Z

li
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In the same Term the under-mentioned gentlemen were 
admitted and sworn in as Solicitors :—

T. K. Allan, J. G. Burnham, A. B. Cunningham, S. J. 
Cooley, J. L. Crawford, H. Z. C. Cockburn, W. Farn- 
ham.'F. B. Fethbrstonhaugh, A. E. Garrett, N. S. Gurd, 
W. Gow, W. A. D. Grant, J. G. Hay, W. Lent, W. A. 
Lewis, J. T. Loftus, A. N. Middleton, J. S. McKay, G. H. 
Pettit, D. I. Sicklesteel, D. T. Smith, W. H. B. Spotton, 
J. F. Smellie, W. P. Telford, C. R. Webster, U. M. 
Wilson.

;

ion, with
I. F. L.
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!
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:

QUEEN’S BENCH, COMMON PLEAS, AND CHANCERY 
DIVISIONS

IIor THE

HIGH COURT OF JUSTICE FOR ONTARIO.

ABsoommra debtor
See Malicious Assist asd Pbos- 

mution.

Release of—Gave of—Seulement 
of.}—See Railways.

IADMINISTRATORS
ACCIDENT.

See Mastis and Sbbvant—Muni
cipal Cospo rations, 1—Neoli- 
oiNoi—Railways.

See Exicutobs and Adhiris-
TBATOBS.

AFFIDAVIT

See Bills op Sale and Ohattil 
Mobtoaoes, 1—Habeas Corpus— 
Malicious Assist and Piobiou- 
tion, 1.

ACQUIESCENCE.

See Mobtoaon, 1.

AOBNT.

See Pbihoipal and Aoint.
ACTION.

Cause i}f]—See Watib and 
Watibcoubsu.

A'otiee of—Requisites of.}—See 
Malicious Assist and Pbosiou- 
tion, 6—Municipal Cobpobations,

AMENDMENT.

Of Pleadirtgs.} — See Sali or 
Goods.1.
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On iif another arbitrator be not subst- 

tuted. -j
Malmesbury R. W. Co. v. Buda,

2 Oh.D. 113, and Beddow v. Beddowt 
9 Oh. D. 89, followed.

A barrister and solicitor who had 
acted aa counsel for the husband on 
an indictment and trial for obstruct
ing an alleged highway claimed by 
his wife to be her property, and who 
had written a letter concerning the 
matter as solicitor for both husband 
and wife, was restrained from acting 

arbitrator in an arbitration be
tween the wife and the municipal 
corporation in which the highway 
was situate.
Ltft'Anwhtim Co., 19 A. R. 293,
followed. Corporation of Burford 
v. Chambers et al., 663.

. , Lande Injuriously Affected—Ap- 
pointaient of Arbitrator.] See Pro
hibition.

See Public Schools—Watbb and 
Watbbcoubsbs.

II APPEAL-
To Divisional Court.]—See In

surance, 2.

See Distbict Coubts—Public 
Schools.

the ju

Seel

III
: For

BankiABBITBATION AMD AWARDI O/e1. Excessive Charge for Arbitra
tor's Fees—Penalty—R. S. 0. eh.
63, sec. 89—Demand—Liability.]
The liability imposed on arbitrators I «» 
by section 29 of R. 8. 0. ch. 33 in f 
..am*, of an overcharge of fees, to pay 
treble the amount of the fees charged 
or paid,* penal in its nature,-«md 
does not arise where a person <*i- 
titled to take up the award has vol
untarily paid the charges without 
any previous demand of the aw^rd 
by such person, followed by a 
or delay to make, execute, or 
the same by the arbitrator until pay
ment of the excessive charges.

Taxation of the fees is not a con
dition precedent to maintaining an 
action for the penalty. Jones v. 
Godson, 4*4.

Of
:

nersh:

Guardian Fire and
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AVIONS

leliver!

See

arrest.
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secution.
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2. Award by Two out of Three 
Arbitrators.]—Where a submission 
to arbitration provides that the 
award thereunder shall be made by 
three arbitrators, the award to be 
valid must be made by the three 
unanimously. Re 'O'Connor and 
Fielder, 468.

!

ASSESSMENT AMD TAXES.
: Assessment Aet—55 Viet. eh. 48, 

see. 1U ( 0> )—Goode Subject to Dis
tress—Occupancy. ]—Section 124 of

3. Injunction Restraining Arbi the nob
trator Acting—-Jurisdiction qf High distress for non-payment

a, ,L„. Ibf p.gr«6 -bo
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On appeal to the Divisional Court, 
the judgment was affirmed, 606.

See Municipal Corporations, 9.
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the rule laid down in Hadley v. 
Baxendale, 9 Ex. 341, and Cory v. 
rAoms# Ironworks Co., L R. 3 Q.

McMullen v. Free, 13 O. R. 67, 
and Smith v. £rem, 1 C. P. D. 92, 
distinguished.

The plaintiff, having received seed 
from the defendant to be 
under the circumstances and 
ditions above mentioned, became 
aware while it was growing that 
vetches were coming up with it, but 
did not inform the defendant of the 
fact, and permitted them to grow, 
and delivered the produce mixed to 
the defendant, and was paid for it :— 

* Held, that he could not 
damages for an injury which his own 
conduct was responsible for.

McCollum v. DavisJ) 8 U. 0. R. 
160, specially referred to.

The plaintiff claimed damages for 
slander in respect of words spoken 
to him by the defendant, in the 
presence of others, to the effect that 
he had sold the seed given him. 
The jury found that the words were 
not spoken in good faith in the 
usual course of business affairs for 
the protection of his own interests :—

Held, that there was no evidence 
to sustain such a finding ; that the 
evidence shewed that the defendant 
honestly and justifiably believed that 
the plaintiff had defrauded him ; 
that the occasion was privileged, and 
the plaintiff had failed to shew 
actual malice; and therefore he 
could not recover. Stewart v. Seul- 
thorp, 644.
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< ASSIGNMENT.

For Benefit of Creditors.]—See 
Bankruptcy and Insolvency.

Of Mortgage.]—See Mortgage, 2.

Of Tavern License.]—See Part
nership.

grown
con-

AUOTIONEER.

License to—Power of Corporation 
to refuse.]—See Municipal Corpor
ations, 3.

fire and 
, R. 293, 
Bwrford

recover

)ted—Ap- 
See PRO-

AWARD.

See Arritration and Award.ATBR AND

BAILMENT.

Delivery of Seed on Contract to 
Plant—Damages to Landfrom Im
purity of Seed—Remoteness—Estop
pel — Slander — Privilege —Actual 
Malice.]—Where seed is delivered 
by one person, to another without 
any warranty, honestly believing it 
to be clean, to be grown on the land 
of the latter, the produce thereof to 
be returned and paid for at a fixed 
price per bushel, the transaction is 
a bailment and not a sale; and 
damages arising from other innocu
ous seed having been mixed there
with, and on harvesting having be
come scattered on the ground and 
coming up the following year on the 
land, are too remote, and not within

and Pro-

(AXBS.

ict. ch. 48, 
ject to Dis- 
ion 124 of 
ment Act, 

does not
m-payment
Grangers on 

goods are 
person who 
r of a legal 
r. Christie 
k>, 426.
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:

BANKRUPTCY AND INSOL
VENCY.

1. Aseignment» and Preference»— 
R. S. 0. eh. 124, "c. 4—Aeeignment 
for Benefit of Creditor»—Several Pro- m

is... ■
' :



DIGEST Of CASKS. [V0L-

prtg <f Partner»—Covenant <f /«• 
ekmnüy — Creditors—Execution of v. Gallo*, 56.
AssvnmenlW-*” • “Tf'îï* 8. Assignments and Preference— 
under K. 8. 0. oh. 124, »r the Litigation in Refect ta
general benefit of, Deputed CMm-Right of Assignee
by the member» of a trading part- ^ Against Estate—
nerahip, in the word» mentioned in jja#.]—An assignee for
Motion 4, vest» in the assignee all ^ beMfit o( creditoiii, on instruo- 
the properties of ofthe ^art- of the in,pectora, contested the 
nets, several aa well as joint, inolu olaim, who then brought
ding a covenant to indemnify one of P whioh waa diamiaaed with
the partners against a m®rt8»8®> “ „ but on appeal to the Divi- 
whioh covenant vests under the ^ Court| th[s decision was re- 
term “ property. , wjth costs to be paid by the

Where such an assignment has ^ the assignee. The credi-
been acted upon by the creditors, it «« after taking counsel’s opinion,
is not open to the objection, even if ‘“™^ved to appeal to the Court of 
made by *i execution creditor, tha , faut the nppBal to that Court
no creditor executed it. wm dismissed with costs. Theassig-

Cooper V. Dixon, 10 A. B. 50, ^ charged against the estate the 
distinguished. total sum be had to pay ip respect

Judgment of Robebtsoh, 3., ooata „f theBe proceedings
varied. Ball et al. v. Tennant, Held, that he was entitled so to

Reversed by the Court of Appeal.
Decision of Robebtsoh, J., affirm

ed. Smith v. Beal, 368.

Rigide of Assignee.]—-See 
of Salk and Chattel Mobtoaobs.
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■drawal, if required, cannot let up aa 
a defence to an action for the dé
polit the absence of such notice, 
unlen the refuial to pay wee baled 
on that

691

A Co. 2. Chattel Mortgage-Validity of 
Renewal — Right of Aetignee /or 
Creditors to Question—R. S. 0. oh. 
125, not. 111-55 Viot. eh. 25, tec. 
2 (0.).]—Section 2 of 66 Viot. eh. 
26 (O.) does not enable an assignee 
for the general benefit of creditor! 
to question the validity of the re
newal of a chattel mortgage. Tail, 
mam. v. Smart, 661.

See Landlord and Tenant.

inoee— 
pect to 
ttignee

ground.
The defendants having paid into 

Court twenty cents less than the 
correct amount due by them, the 
plaintiff was held entitled to full 
coats, Hendereon v. Bank of Ham
ilton, 641.
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BIOAMY.

Offence Committed in Foreign 
■Country.] — Set Constitutional 
Law, 2.

BY-LAW.

Necessity of Two-thirde Vote on.]— 
See Intoxicating Liquors.

Invalid Debentures Issued under.] 
—See Municipal Corporations, 2.

Affecting Highways.}—See Muni
cipal Corporations, 4.

Drainage.]—See Municipal Cor
porations, 6, 7, 9.

Prohibiting Swearing in public 
place.] — Set Public Morals and 
Convenience.

Appointment of Arbitrators.]—See 
Prohibition—Public Schools.

SILLS OF SALE AMD CHATTEL 
MOBTOAOB8. .

!1. Affidavit qf Bona Fides—In
corporated Company—Officer of— 
Agent—Authority—R. S. 0. eh. 125, 
tec. 1.]—Where the affidavit of iono 
fides of a chattel mortgage to an 
incorporated trading company was 
made by the secretary-treasurer, 
who was also a shareholder in the 
company and had an m 
share in the management 
affairs, there being, however, a presi
dent and vice-president •

Held, that the affiant was to be 
regarded not as one of the mort
gagees, but as an agent, and, as no 
written authority to him was regis
tered, si required by B. 8. 0. oh. 
126, no. 1, the mortgage was invalid 
as against creditors.

of Toronto v. McDougall, 
16 0. P. 476, distinguished.

Freehold Loan Co. v. Bank of Com
mence, 44 V. 0. R. 284, followed. 
Ortons è Sont Co. (Limited) v. 
-Cattleman et al., 113.

1., affirm

ée Bills
IRTGAGES.

irtant1N0.
its

ul Re
tt mages 

ecoverable 
or in the 
of a bank 
subject to- 
ngful refu- 
o him per
te interest

itg/<
-D, OASES-

Abell v. Morrison, 19 0. R 669, 
distinguished.]—See Mortgage, 1.

Alexander v. Township of How
ard, 14 0. R. 22, followed.]—See 
Municipal Corporations, 2.

Allen V. Fumest, 20 A. R 34, 
distinguished.]—See Execution.

Bailey v. Neal, 6 Times L. R 20, 
commented on and distinguished.]—■ 
See Negligence, 1.
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SUit v. Hopper, 3 H, A N. 768. 

followed.]—See Gaming, 2.

Emeris v. Woodward, 43 Ch. D. 
185, distinguished.]— See Railways.

Erickson v. -Brand, H A. R. 614, 
distinguished.]—See Malicious Ar
rest and Prosecution, 1.

ItsSSSsSSs
i.

Batchelor v. Portescue, 11 Q.B. D. 
474, distinguished.]—See Negli- 
OENOB,

Bartonehill Coal Co. v. Seid, 3 
Macq. Sc. App. Cas. 266, followed.] 
__See Negligence, 3.

Beer v. Shroud, 19 O. R- 10 
ferred to.]-See Water and Wa 
courses.

Mang
ooi2. ecb]—Si

Mare, 
Ü. S. B 
See Mui

Marx 
416, dial 
Rankin

Freehold Loan Co. v. Bank of 
44 U. 0. R. 284, fol-Commerce, 

lowed.]—See Bills or Sale and 
Chattel Mortgages, 1.'|re-|

Gardner v. Grace, 1 F. it F. 389,. 
approved of.]—See Negligence, 1.

Gordon v. O'Brien, Re, 11 F- R- 
287, not followed.]—See Division

Beddow y. Beddow, 9 Ch. D. 89, 
followed.]—See Arbitration, 3.

Bernardin v. Corporation of Courts, 1. 
WorfA .Duffierin, 19 S. 0. R. 881, 
considered.]—See Municipal Cob- 
FORATIONS, 7.

Maau 
distingu 
and Inc

Griffin v. Kingston and, Pembroke 
B. W. Co., 17 0. R. 666, dissented 
from.]—See Copyright. >

fcÛ]-»1^' 716’ W v ^A » Eb. 341,.

Cameron v. Wpetrom, [1893] A. C referred to.]-See Ba.lh.nt 

308, followed.]—See Negligence, 2. ^ioare v. Zee, 5 0. B, 7B4, fol-
/ne. (7o. v. Pareone. 7 lowed.]-S«e Landlord and Ten- 

Cas. 96, followed.]—See In- ant.

Metn 
v. Sow 
mented 
Dir AHA

Mule,
0. L 11 
Law, 1.

McCc
160, si 
Bailhk:

App. McGiHughes v. Macfie, 2H.4 0. 744, 
commented on and distinguished.]—
See Negligence,/.

Johnstone v. Sutton, 1 T. R. 647, 
considered and distinguished.]—See 
Malicious Arrest and Prosecu
tion, 3.

donee v. Colbeek, 8 Ves. 38, ap- , 
proved and specUUy referred to.]—
See Will, 7.

SURANCE, 3.
Ciort v. Township of Howard, Re, 

16 A. R. 72, followed.]—See Munici
pal Corporations, 2.

We CO.
guished
COURSES. *

Macl,!
Dixon, 10 A. R. 50, Hew So 

followed 
Law, 2.

Cooper
distinguished.] — See Bankruptcy 

Insolvency, 1.
Cornish v. Ctor*, L. 1^* 

184, distinguished.] ««« Bank
ruptcy and Insolvency, z.

n:i
AND

JfcJf
distingu

Hewc
Cory v. Thornes Iron Worts Co., , TroUove, 39 Oh. D.

LR.3Q. B. 181,referred to.]—See gg^^d.j-See Mortgage, 2. 

Bailment. ’

1, Ir. B 
See Gas

vm
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768, . Little v. Billing!, 27 Or. 363, dis
tinguished.]—S«e Will, 6.

Pratt v. o/ Stratford, 14 O. R. I'
260, 16 A. R. 6, followed.]—See J 
Prohibition.

Reddick v. Saugeen Mutual Fire 
Iru. Co., 16 A. R. 363, followed.]—
See Insurance, 3.

Reed v. Taylor, 4 Taunt. 616, fol
lowed.]— See Malicious Arrest 
and Prosecution, 3.

Regina v. Hasten, 20 A. R. 633, 
distinguished.]—See Justice of the 
Peace.

Roberteon v. Coulton, 9 P. R. 16, 
approved and followed.]—See Ma
licious Arrest and Prosecution, 2.

Rolin v. Steward, 14 C. B. 694, 
distinguished.] — See Banks and 
Banking.

Scone v. Coffee, 16 P. R. 112, re
ferred to.]—See Malicious Arrest 
and Prosecution, 1.

Smith v. Baker, [1891] A. C. 326, 
applied and followed.]—See Negli
gence, 2.

Smith v. Green, 1 C. P. D. 92, dis
tinguished.]—See Bailment.

South Helton Coal Co. v. North 
Eastern Hew» Association, [1894] 1 
Q. B. 133, followed.]—Sea Defama
tion.

Malmesbury R. W. Co. v. Budd, 
2 Oh. D. 113, followed.]—See Arbi
tration and Award, 3.

Mangan v. Atherton, 4 H. A C. 
688, commented on and distinguish
ed?]—See Negligence, 1.

». D.
NAYS.

,614, 
s Ar-

nk of 
l, fol-
1 AND

Marsh v. Fulton County, 10 Wall. 
U. 8. R. 676, specially referred to.] 
See Municipal Corporations, 2.

Manetti v. Williams, 1 B. At Ad. 
416, distinguished.]—See Banks and 
Banking.

Masuret v. Stewart, 22 O. R. 290, 
distinguished.] — See Bankruptcy 
and Insolvency, 2.

Metropolitan Saloon Omnibus Co. 
v. Hawkins, 4 H. & N. 87, com
mented on and distinguished.]—See 
Defamation.

Mulcahy v. The Queen, Ir. R. 1, 
O. L. 12, followed.]—See Criminal 
Law, 1.

McCollum v, Davis, 8 U. C. R. 
160, specially referred to.] — See 
Bailment.

McGillivray v. Great Western R. 
W. Co., 26 U. C. R. 69, distin
guished.]—See Water and Water
courses.

Macleod v. Attorney-General for 
Hew South Wales, [1891] A. C. 466, 
followed.] — See Constitutional 
Law, 2.

McMullen v. Free, IS O. R 67, 
distinguished.]—See Bailment.

Newcomen v. Lynch, Ir. R. 9 C. L, 
1, Ir. R. 10 0. L. 248, followed.]— 
See Gaming, 2.

\ 369,
3E, 1.

P. R.
VISION

mbroke
isented
1

ss. 377,
ODS.

Ik. 341,.

84, fol
io Tkn-

0. 744,
died.]— .

. #
R. 647, 
d.}—St9 
*B0BECU-

Toothe v. Frederick, 14 P. R 287, 
commented on and not followed.]— 
See Malicious Arrest and Prose
cution, 2.

Taylor v. Caldwell, 3 B. A 8. 826, 
followed.]—See Hire of Goods.

Teevan v. Smith 20 Oh. D. 724, 
distinguished.]—See Mortgage, 2.

. 38, ap
ed to.]—

4
» Oh. D. 
GAGE, 2.



n
T I

[VOL.

pany need not enquire whether 
the proper formalities of execution 
by the company have been complied 
with in a contract under its corpo
rate seal. Sheppard v. Bonarun 
Nickel Mining Co. of Sudbury, 305.

3. Contract to Transfer all Share* 
__Winding-up Order before Comple
tion—Specific PerformanceThe 
shareholders of a company sold and 
transferred part of their property, 
and also contracted that they would, 
within a year, transfer their charter 
by assigning all their stock to the 
purchaser’s nominee. Part of the 
purchase money was paid at once, 
but the purchaser did not nominate 
a person to whom the shares should 
be transferred. After an order for 
the winding-up of the company had 
been made, the liquidators brought 

OOHPAHY- this action for the balance of the
1. Winding-up Act—Master in purchaje money 

Ordinary - Jurisdiction-Fraudu- Held, that they were entitled to

lMVic™tmb n-The'm!L "Decision of MacMahon, J„ af- 

fn Ordinaryfo/other officer “ 2 Hedfern «, ol. v. PoUon et
Court, to whom its powers may be al-> 3JL 
delegated is not a competent tribu
nal to decide questions of fraudulent 
transfer arising in the course of a 
reference in winding-up proceedings, 
under the Dominion Winding-up 
Act and amending Acts. Harte v.
Ontario Express and Transportation 
Co., Moison's Bank Claim, 247.

2. Mining Corffifrany — Acquisi
tion of Land—Mortgage to Secure 
Purchase Money—Execution of Con
tract — Presumption.] — Where a 
company has power to acquire laud 
for the purposes of its incorporation, 
it has the power to give a mortgage 
for and to bind itself by covenant to 
pay the purchase money.

Where the power to contract ex
ists, a person contracting with the

XXV.]6 DIGEST OF CASES.694

Act. * 
Co. ( LxVinebwrg v. Guardian Fire and 

L\fe Ass. Co., 19 A. R. 293, fol
lowed.] See Arbitration 
Award, 3.

Webb y. Commissioners of Herne 
Bay, L. B. 5 Q. B. 642, distin
guished.]—See Municipal Corpora
tions,* 2.
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CHARITABLE BEQUEST.

See Will, 3.

CHATTEL MORTGAGES-

See Bills of Sale and Chattel 
Mortgages.

4. Winding-up—R. S. C. ch. 129, 
sec. 3—52 Viet. ch. 32, sec. 3 ( D.)— 
Voluntary Winding-up — Compul
sory Liquidation—“ Doing Business 
in Canada.”]—There is no clashing 
between sec. 3 of the Winding-up 
Act, R. S. C. ch. 129, and sec. 3 of 
the Winding-up Amendment Act, 
52 Viet. ch. 32 ; the latter Act pro
vides for the voluntary winding-up 
of the companies falling within its 
provisions, and not for their com
pulsory liquidation, which is pro
vided for by the former.

A company incorporated under an 
Act of the Province of Ontario, and 
carrying on business in Ontario, is 
“ doing business in Canada ” within 
the meaning of sec. 3 of the original

6. A 
Salarie 
neratio 
Act of 
no by-! 
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valid o 
been c< 
of the i 
to pay 
directe 
service 
officer 

Wh« 
directe

t

j§
\



[vol.

heftiier 
cation 
mplied 
corpo- 
manza 
y, 305.

Shares 
ïomple- 
]— The 
ild and 
operty, 
would, 
charter 
to the 
of the 

,t once, 
iminate 
i should 
rder for 
my had 
brought 
of the

XXV.]

Act. Re Ontario Forge and Bolt 
Co. (Limited), 407.

5. Shares—Sale under Execution 
— Validity of Assignment not En
tered in Books—R. S. 0. ch. 157, 
sec. 52—Equity of Redemption— 
R. S. 0. ch. 64-, sec. 16.]—A bond 
fide assignment or pledge for value 
of shares in the capital stock of a 
■company incorporated under R. 8.0. 
■ch. 157 is valid between the assignor 
and the assignee, notwithstanding 
that no entry of the assignment or 
transfer is made in the books of the 
company ; and, as only the debtor’s 
interest in property seized can be 
sold under execution, the rights of a 
bond fide assignee cannot be cut out 
by the seizure and sale of the shares, 
under execution against the assignor, 
after the assignment.

R. S. 0. ch. 157, sec. 52, consid
ered and construed.

Semble, that nothing passes by 
such a sale under execution ; for the 
words “ goods and chattels ” in sec. 
16 of the Execution Act, R. 8. 0. 
ch. 64, do not include shares in an 
incorporated company so as to au
thorize the sale of the equity of 
redemption in such shares. Morton 
v. Cowan et al., 529.

695DIGEST OF CASE*.

without a by-law fixing the amount 
of the salaries as required by the 
Act of Incorporation, and such ap
pointments are afterwards confirmed 
by legislation, they are entitled to 
prove in the winding-up for a quan
tum meruit for services rendered. 
Re Ontario Express and Transporta
tion Co., The Directors' Case, 687.

See Bills of Sale and Chattel 
Mortgages, 1 — Constitutional 
Law, 1.

LI

COMPENSATION.

Diversion of Watercourse.]—See 
Water and Watercourses.

t
l I

CONDITIONAL FEE.

See Will, 6.
itled to

J., af- 
’oieon et

CONSTABLE.

Notice of Action.]—See Malicious 
Arrest and Prosecution, 5.

ch. m,
UD.)~
Uompul- 
Business 
clashing 
ading-up 
sec. 3 of 
ent Act, 
Act pro- 
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CONSPIRACY.

6. Appointment of Directors to 
Salaried Offices—Rights to Remu
neration— Winding-up.]—Where an 
Act of Incorporation provides that 
no by-law for the payment of the 
president or any director, shall be 
valid or acted on until the same has 
been confirmed at a general meeting 
of the shareholders, this applies only 
to payment for the services of a 
director qua director, and for the 
services of the president as presiding 
officer of the board.

Where a company appoints the 
directors to various salaried offices 

89—VOL. XXV. O.R.

See Habeas Corpus.

CONSTITUTIONAL LAW.

1. Local Legislature—Powers qf-— 
Company—Insurance Act of Ontario 
— Powers of Master — Creditors' 
Schedules — Contributories' Sched
ules.] —The Ontario Legislature has 
power to confer upon the Master the 
powers given by “ The Insurance 
Corporation Act of 1892.”

The Master has power under that 
Act to settle schedules of creditors,

under an 
Sario, and 
•ntario, is 
i " within 
e original
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1 which implies power to adjudicate they would not engage directly or 
upon the claims of officials of a com- indirectly in the manufacture or sale 
pany for services to ascertain of “bamboo ware and fancy furni- 
whether they shall appear as credi- ture, either as principal, agent or
tors in the schedules; but he can- employee at any place in the Domin-
not adjudicate upon the question ion of Canada for the term ot ten 
whether they have been guilty of years from the date hereof. 1 his 
such conduct as deprives them of clause does not prevent » (deten- 
their right to claim as creditors. dants) “ from engaging in the retail 

He has also power to settle sched- business of furniture and bamboo 
ules of contributories, but cannot ad- ware selling. It covers wholesale or 
iudioate upon the question whether jobbing business1 . ,
officials of the company have been Held, that as the restraint of trade
guilty of such a breach of duty as to was partial only, being confined to 
make them liable for any loss by manufacturing certain articles and 
reason thereof. Such matters can to selling them by wholesale or by 
only be determined by action. Re jobbing and for a limited time, and 
Dominion Provident Benevolent and as there was no evidence on which 
Endowment Association, 619. it could be held to be umeasonable,

and the interests of the public were 
not interfered withy the agreement 

not contrary to public policy. 
Cookf V. Shaw et al, 124.
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See B> 
—Hire 
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Agent— 
of Frau

2. Criminal Code, sec. 276—Big
amy—Offence Committed in Foreign 
Country—Intent—Ultra Vires.]— 
Conviction for bigamy quashed 
where the second marriage took 
place in a foreign countrymen d there 
was evidence that the defendant, 
who was a British subject, resident 
in Canada, left there with the intent 
to commit the offence.

The provisions of sec. 275 of the 
Criminal Code making such a mar
riage an offence are ultra vires of 
the Parliament of Canada.

Macleod v. Attorney-General for 
New South Wales, [1891] A. C. 455, 
followed. Regina v. Plowman, 656.

See2. Horses —“ Plant Meaning
of]—By one of the clauses of a 
railway contract for excavation, “ all 
machinery and other plant, materials 
and things whatsoever," provided by 
the contractor were until the com
pletion of the work to be the pro
perty of the company, when such as 
had not been used and converted in
to the works and remained undis
posed of were to be delivered over 
to the contractor, but in other 
clauses the words “teams and horses” 
were respectively used as well as 
the word “ plant ”

Held, under the contract, 
horses were not included in the 
word “plant;” a Ad that expert 
evidence was not Admissible to ex
plain its meaning. Middleton v. 
Flanagan, 417.

3. Remuneration for Services— 
Collateral Contract—Judgment on— 
Novation.]—Where services have

00NTR1

See

'

See ]thatCONTRACT.

1. Restraint of Trade — Partial 
Covenant—Limited Time—Reason
ableness—Public Policy.]—On the 
purchase of a manufacturing busi
ness by the plaintiff from the de
fendants, the latter entered into a 
covenant with the plaintiff which 
was part of the terms of sale, that

Circul 
Literary 
ch. 62, 
purely e 
aoter ofi
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been performed by one person for 
the benefit and at the request of 
another, and which have been 
charged to the latter, the fact that 
a third person has subsequently 
agreed to pay for such services, and 
has had judgment recovered against 
him therefor, by the person render
ing them, will not prevent the latter 
recovering in an action against the 
person liable in the first instance, 
unless the subsequent agreement 
amounts to a novation. Herod v. 
Ferguson, 665.

See Bailment—Criminal Law, 1 
—Hire of Goods—Municipal 
Corporations, 7—Principal and 
Agent—Sale of Goods—Statute 
of Frauds.

DIGEST OF CASES.

tly or 
or sale 
furni- 
ent or 
)omin- 
of ten 

This 
(defen- 
i retail 
ïamboo 
isale or

does not oust the right to protection 
of copyright, if time, labour, and 
experience have been devoted to its 
production.

The plaintiff, the proprietor of a 
school for the cure of stammering,
had obtained copyright for publica
tions consisting of : (1) “ Appli
cant’s Blank,” a series of questions
to be answered by entrants to the 
school ; (2) 
merers,” i—
(3) “Entrance Memorandum,” an 
agreement to be signed by entrants, 
and (4) “ Entrance Agreement," 
similar to No. 3, but more formal :—

Held, that the plaintiff had copy
right in the publications, and was 
entitled to an injunction restraining 
infringement thereof.

Griffin v. Kingston and Pembroke 
R. W. Co., 17 O. R. at p. 665, dis
sented from. Church v. Linton, 131.

“ Information for Stam- 
an advertisement circular ;

if trade 
med to 
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CONVICTION.
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CORPORATIONS-
CONTRIBUTORY NEGLIGENCE.

See Negligence.

See Company—Municipal Cor
porations.

COSTS.

Of Disputed Claim.]—See Bank
ruptcy and Insolvency, 3.

See Banks and Banking—Insur
ance, 2.

CONSPIRACY.

See Criminal Law, 1, 3.

CONVERSION.

See Landlord and Tenant., that 
in the 
expert 

e to ex- 
Ueton v.

COUNTY JUDGE.

Powers of, Appointment of Arbi
trator.]—See Prohirition.

ct,

COPYRIGHT.

Circulars—Forms—“ Books and 
Literary Compositions"—R. S. C. 
eh. 68, and Amendment.] — The 
purely commercial or business char
acter of a composition or compilation

COURTS.

Jurisdiction of]—«See Division 
Courts, 4.

ervicet— 
lent on— 
ses have
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(3)Ewith the manifest error, and so be- 
the lowest tender, and was

CRIMINAL CODE.

See Constitutional Law, 2 — 
Criminal Law, 4 —Gaming, 1— 
Habeas Corpus.

thus accepted. One government en
gineer was given a situation on the 
aarbour commission, and the chief 
engineer of the Public Works De
partment received a valuable present 
1 rom the firm. As soon as the con
tract was executed, promissory notes 
to an amount of many thousand 
dollars were signed by the firm and 

to the defendant McG., and

mentioi 
properh 
the trar 

(4)L 
of the 1 
ployee, 
by him 
dence 

<6)T 
enginee 
ance of 
properh 
all that

,

CRIMINAL LAW.

1. Conspiracy - Agreement - Overt 
Acts—Acts of Co-conspirator8—Acts 
before Date Alleged in Indictment 
— Engineer's Report — Entries in 
Books — Secondary Evidence — Ex
amination in Civil Action—Pres
ent to Official—Fictitious Tenders— 
Deceit— “ Unlawful ” — Right of 
Reply.]-*L. C. <fc Co., a firm of con
tractors in Quebec, tendered to har
bour commissioners for certain work 
to be done with the approval of the 
Government, sending in three ten
ders, one in their own name, and 
two in the names of others, with a 
common mistake as to price of a 
portion of the work in all three. 
The defendant McG., whose brother 
had been admitted to the firm as a 
partner without the payment of any 
capital, was both a member of Par
liament and of the harbour commis
sion. The three tenders with others 
were received and opened by the 
commissioners, the defendant 
being present, and were then for
warded to the Government at Ot
tawa, Ontario. The defendant McG. 
went to Ottawa and succeeded in 
obtaining from the government 
engineer particulars of the calcula
tions and results of all the tenders 
sent in, of which he advised his 
brother by letters. When the mis
take in the price was notified by the 
government engineer to the three 
tenderers, one tender was with
drawn, one was varied, so as to make 
it higher than others, and the firm’s 
was allowed to remain as it was

given
ae also received money from his 
brother, whose only means of paying 
were his profits as a partner. On 
an indictment for conspiracy against 
McG. and C., a member of the 
firm :—

Held, that there is no unvarying 
rule that the agreement to conspire 
must first be established before the 
larticular acts of the individuals 
mplicated are admissible in evi

dence, and that the letters written 
by the defendant McG. at Ottawa 
were overt acts there in furtherance 
of the common design, and admissi
ble in evidence against all privy to 
the conspiracy for which they might 
be prosecuted in this Province, and 
as the defendant C. was, by his own 
admissi 
ment af
matter for the jury to say whether 
he was not throughout a participator 
in the proceedings : Mulcahy v. The 
Queen, I. R. 1 0. L. 12, followed :—

(2) The transactions, conversa
tions, and written communications 
between R. H., McG. (the partner), 
and his brother, the defendant McG., 
and the other members of the firm, 

receivable in evidence in the

report i
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first not available against both de
fendants they became so when the 
proof had so far advanced and cumu
lated as to indicate the existence of 
a common design :—
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(3) Evidence as to the manner in 
which other contracts were obtained 
by the firm previous to the date 
mentioned in the indictment was 
properly received as introductory to 
the transaction in question :—

(4) Letters written by a member 
of the firm in the name of an em
ployee, and purporting to be signed 
by him, were also properly in evi
dence

(5) The report of the government 
engineer recommending the accept
ance of the firm’s tender, was also 
properly in evidence as the object of 
all that was done was to obtain a 
report in favour of the firm :—

(6) Entries in the books of the 
firm were evidence against the de
fendant G., and statements prepared 
therefrom by an accountant were 
good secondary evidence in the ab
sence of the books withheld by the 
defendants •

Query.—How far they were evi
dence against the defendant McG. 
who was not a member of the firm.

(7) The examination Of the defen
dant C. in a civil action arising out 
of these matters, he not having 
claimed privilege therein, could be 
used against him on this trial :—

(8) The evidence of an expert in 
calculating results on data supplied 
and proper for an engineer to work 
upon, was admissible

(9) Evidence of a present being 
made to an engineer in charge of the 
work with the knowledge of one of 
the defendants was proper to be con
sidered by the jury as casting light 
on the relations between the firm 
and that officer

(10) The use of fictitious tenders 
whs a deceit, and if done to evade 
the results of fair competition for 
the contracts it was “unlawful”

(11) Although evidence was called 
by only one of the defendants it

[VOL. 699DIGEST OF CASES.
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might have enured to the benefit of 
both, so the right to a general reply 
was with the counsel for the Grown. 
Regina v. Connelly and McOreevy,
161.

2. Conviction of Leaser Offence— 
Evidence of Greater Offence—Seduc
tion—Rape— R. S. C. ch. 157, sec. 
8.]—A prisoner indicted and tried 
under section 3, clause (a), of the 
Act respecting offences against pub
lic morals and public convenience, 
R. S. C. ch. 167, with having se
duced a girl under sixteen

Held, properly convièted of such 
offence, although the evidence given, 
if believed in whole, would have 
supported a conviction for rape, an 
indictment for which had been pre
viously ignored by the grand jury. 
The Queen v. Doty, 362.

3. Conspiracy—Failure to Com
plété Fraud—Indictment of One of 
Two Conspirators.]—A conspiracy 
to defraud is indictable, even though 
the conspirators are unsuccessful in 
carrying out the fraud.

One of two conspirators can be 
tried on on indictment against him 
alone charging him with conspiring 
with another to defraud, the other 
conspirator being known in the 
country. Regina v. Frawley, 431.

4. Summary Conviction—“ Pro
curing ” a Weapon with Intend— 
Criminal Code, sec. 108—Amended 
Conviction—Information for Shoot
ing tvith Intent—Justices of the 
Peace—Substituting New Charge— 
Imprisonment —Habeas Corpus — 
Discharge.'] — The defendant was 
brought before justices of the peace 
on an information charging him with 
the indictable offence of shooting 
with intent to murder, and they, 
not finding sufficient evidence to
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warrant them in committing for an actionof tort^on^the groundjf
trial, of their own motion, at the ^adequ y aubfect to the
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viction ; and upon a motion for his of Ottawa, 298. 
discharge :—

Held, that the detention was tor 
an offence unknown to the law; 
and, although the evidence and the 
finding ehetrad an offence against 
sec 108, the motion should not be 
enlarged to allow the magistrates to 
aubetitute a proper conviction, for 
it was unwarrantable to convict on 
a charge not formulated, as to which 
the evidence was not addressed, 
upon which the defendant was not 
called to make his defence, and as 
to which no complaint was laid; 
and the prisoner should, therefore, 
be discharged. Regina v. Mines, 077.

Bigamy — Criminal Code, sec.
#75^_See Constitutional Law, 2.

Foreign Country.]—See Gaming,
1—Habeas Corpus.

Remoteness.]—See Bailment.

Special Injury to Business.]—See 
Defamation.

Unforeseen Accident.]—See Hire 
of Goods.

See Banks and Banking—Land- 
and Tenant — Malicious 

Prosecution, 3 — 
Water and Watercourses.

lord 
Arrest and

debentures.
Issued under Void By-law.]—See 

Municipal Corporations, 2.

defamation.
Libel — Incorporated Newspaper 

Company—Charge of Corruption- 
Injury to Business-Special Ram
age.]—A company incorporated for 
the purpose of publishing a news
paper can maintain an action of libel

DAMAGES.
Inadequacy of—Negligence—. 

Trial.]—Although it is unusual 
interfere with a verdict of a jur

w I
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in respect of a charge of corruption 
in the conduct of their paper, with
out alleging special damage.

Metropolitan Saloon Omnibus Co. 
v. Hawkins, 4 H. <fc N. 87, com
mented on and distinguished.

South Hetton Coal Co. v. North- 
Eastern News Association, [1894] 1 
Q. B. 133, followed.

Nonsuit by Falconbridge, J., set 
aside. Journal Printing Company 
of Ottawa v. MacLean, 509.

Slander — Privilege — Malice.]— 
See Bailment.

[VOL. 701
ound of 
found,

, to the 
l if the 
l that it 
7e over- 
îent of 
», a new

DISTRESS.

See Assessment and Taxes— 
Landlord and Tenant.

DISTRICT COURTS.

Order of Master for Trial of Action 
Therein—Subsequent Judgment of 
High Court Judge—Jurisdiction of 
Master — Appeal.] — In an action 
brought for damages to the plaintiff's 
house situated in a provisional judi
cial district, an order was piade by 
the Master in Chambers, assuming 
to act under the Unorganized Terri
tory Act, R. S. 0. ch. 91, directing 
that the issues of fact be referred to 
the District Judge, reserving further 
directions and questions of law aris
ing at the trial for the disposal of a 
Judge in single Court. Notice of 
trial was given for the District 
Court, and the case was heard by 
the District Judge, who made cer
tain findings of fact, assessed the 
damages, and directed judgment to 
be entered for the plaintiff. The 
plaintiff moved for judgment on such 
findings before a Judge in single 
Court, the defendant at the same 
time appealing from the judgment or 
report, whereupon the Judge dis
posed of both motions, directing 
judgment to be entered for the plain
tiff for the amount found by the 
District Judge.

On appeal to the Divisional 
Court

Held, that, apart from the ques
tion of the jurisdiction of the Master 
to make the order, as the parties had 
treated it as valid, and the subse
quent order of the Judge in single 
Court remained unreversed and not 
appealed from the Court would not 
interfere ; that if the question of 
the jurisdiction of the Master were

having 
ntly in- 
e of the 
Iso that 
suffered 

a award-
am

quacy of 
poration

DEMAND-

See Arbitration and Award, 1.

ENT.
DESCRIPTION.

Of Land».]—See Municipal Cor
porations, 4, 6.

sgs.]—See
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DEVISE.a—Land- 
[alicious 
>N, 3 — See Will.

is.

DEVOLUTION OF ESTATES
ACT.

See Dower—Executors and Ad
ministrators.!oto.]—See

2.

DIRECTORS.

Appointment to Salaried Office».] 
—See Company, 6.Newspaper 
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Of Mortgage.]—See Mortgage, 1.
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involved the appeal should have been dyoiiuilfirm— 

bition.
An order having been made in a 

Division Court upon judgment sum
mons committing a defendant under

1. Prohibition — Money Payable ge0. 240, sub-sec. 4 (c), of R 8. 0. 
by Inetalmente with Interest—Split- „h. 61, for having made away with 
ting Demand—Division Cou/rt Act, l,jy property, it is not a ground for 
,M. 77.1—Where, under an agree- prohibition that the Judge has re- 
ment for the sale of land, the bal- fused to allow the defendant under 
ance of the purchase money was examination to make explanations 
payable by instalments with interest M |0 his dealing with money lent by 
at a named rate half-yearly, and and repaid to him after judgment, 
three of the instalments, amounting The members of a firm sued m 
to $240, as well as the interest, the firm name are parties to the liti- 
amounting to $70, and three years’ gation ; and when judgment is ob 
taxes were overdue ; and an action tained in a Division Court against a 
was commenced in the Division firm as such, though execution can 
Court for the arrears of interest go only against the goods of the firm 
and two years’ taxes, amounting to and against the individual goods of
|96.30 :__ one who is sued as and found to be a

Held, that the action did not partner, yet a judgment summons 
come within section 77 of the Divi- may be issued against another mem- 
sion Court Act, whereby the split- ber of the firm not served with finit 
ting of causes of action is forbidden, process, if only to get discovery of 
and prohibition was refused. goods of the firm available for execu

te Gordon v. O'Brien, 11 P. R tion, and if he makes wilful default 
287, not followed. Be Clark v. in attendance, he is liable to be com
forter, 263. mitted as for contempt of Court

Beveraed br q. B. Divtatomi Court. Be Beid v. Graham Brothers, 67 J.

i

Buchannan, 1.

DIVISION COURTS.

D

Reverse! by the 0. P. Divieionsi Court.
2. Prohibition—Claim for 9200 

... Contract signed by Defendant- 
Evidence of Performance of Condi
tions on Plaintiff’s Part.]—A Divi
sion Court has no jurisdiction to 
entertain a claim for $200 on a con
tract signed by defendant where to 
entitle plaintiff to recover evidence 
ultra must be given to shew that 
conditions of the contract on the 
plaintiffs part have been complied 
with. Be Shepherd and Cooper, 274.

3, Prohibition — Judgment Sum
mons — Examination — Befusal of 
Evidence—Partnership — Judgment

4. Prohibition — Jurisdiction — 
Bent—Incorporeal Hereditament— 
Title to.]—The bare assertion of the 
defendant in a Division Court action 
that the right or title to any corp- 
m-eal or incorporeal hereditament 
comes in question under R. S. 0. 
ch. 61, sec. 69, sub-sec. 4, is not suffi
cient to oust the jurisdiction of that 
Court. The Judge has authority to

Relta. 
Devolut, 
Election 
tion of 
108, wh 
of electi 
distribw 
husband 
where 1 
has acce 
dower, 
right tc 
Toronto 
250.

on

enquire into sp lunch of the case as 
is necessary til satisfy himqelf on the 
point, and if there are disputed facts 
or a question as to the proper infer
ence from undisputed facts that is

£

SÈ»
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enough to raise the question of titla 
If the facts can lead to only one 
conclusion, and that against the de
fendant, then there is no such bond 
fide dispute as to title as will oust 
the jurisdiction of the Court.

In an action in a Division Court 
for rent on a covenant in a lease, in 
which it was contended that the 
lease had been surrendered, prohibi
tion was refused (Meredith, J., dis
senting, on the ground that a bond 
fide defence against the plaintiffs 
right to any rent due under the 
lease was raised).

Decision of Armoür, C. J., affir
med. Re Moberly v. Corporation 
of Colling wood, 625.
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See Municipal Corporations, 1, 
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ELECTION.

See Dower.

EQUITABLE EXECUTION.

See Execution. !
EQUITY OF BEDEMPTION.

In Shares!]—See Company, 5. f

DIVISIONAL COURT.

Appeal to.]—See Insurance, 2.

ESTOPPEL.

See Bailment—Municipal Cor
porations, 2—Will, 1.

DIVORCE. EVIDENCE.

Proof of Acquittal—Production of 
Original Record.]—See Malicious 
Arrest and Prosecution, 4.

1 Secondary.]—See Criminal Law,

See Criminal Law, 2—Negli
gence, 2.

See Infant, 3.

DOWER.

Release by Marriage Settlement— 
Devolution of Estates Act—Right of 
Election. ]—Section 4 of the Devolu
tion of Estates Act, R. 8. 0. ch. 
108, which gives the widow a right 
of election between her dower and a 
distributive share in her deceased 
husband’s lands, does not apply 
where by marriage settlement she 
has accepted an equivalent in lieu of 
dower. In such case she has no 
right to any share in the lands. 
Toronto General Trusts Co. v. Quin, 
250.

EXECUTION.

Equitable Execution—Receiver— 
Will-—Devise—Right to “ a Home ” 
-—Interest in Land.]—A testator de
vised land to one in trust, first, 
to permit his nephew and his wife 
and children to use it for a home, 
and, second, to convey it to such 
child of the nephew as the latter

90—VOL. XXV. O.R.
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upon the land at the time of the power can be exercised by

F"£BtE ^.OTsisas Ss£rctt£tseven. The nephew lived with his and Wtdeman, 262.
family in one and received the rents Inturaw.e Money» of Infante.]—
°fEnactionbyjirtgmentcreditor. See Insurance, 4. 

of the nephew and his wite seeking Se& WlLL> 2.
the appointment of a receiver to 
receive the rents in satisfaction of 
the judgment :—

Held, that the judgment debtors 
took no estate in the land under the 
will, and nothing more than the right 
to call upon the trustee to permit 
them to use the land for “ a home, 
which expression, however, meant 

than simply a house to live in ; 
that they were entitled to the ad
vantage of the increased value of the 
land ; and that their right to the use 
of the land for a home could not be 
reached through a receiver so as to 
make it available for the satisfaction 
of the plaintiffs’ claim.

Allen v. Furness, 20' A. K. oi, 
distinguished. Cameron et al. v.
Adams et al., 229.

Sale of Shares Under.]—
Company, 5.

XXV.
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See Master and Sebvant, 1.!
PEES.

Excessive.]—^Arbitration and ' ^
Award, 1.
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See Insurance.
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Execution—Mortgage of Fixture» 
_ ninvrs. «a Chattel»—Mortgage of Realty— 

EXECUTORS AND ADMINIS- DischaTae of Chattel Mortgage^— 
TRATORS. The fact that fixtures affixed to

ITill—Power of Sale—Sdrtiving the freehold in the canal way have

STithi‘Jiss ssrr-rsa•£
mente.]—Where executors are given passed with a mortgage

See Fixtures.
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îether 
t, each 
a aur-

hold does not render them exigible the trustees from parting with the 
to an execution against goods if at cup to an alleged winner under pro- 
the time of the seizure the chattel test, upon the ground that one of 
mortgages are non-existent, and a the winning riders did not go round 
mortgage of the freehold is in exist- the course, that being a matter of 
ence as a first charge thereon. Car- fact for the decision of the trustees. 
son v. Simpson, 385. Brown v. Overbwry, 11 Ex. 716 ;

Ellis v. Hopper, 3 H. & N. 768 ; 
and Newcomen v. Lynch, Ir. R. 9 
C. L. 1 ; Ir. R. 10 C. L. 248, fol
lowed. Ross et al. v. Orr et al., 695.

s Act 
terfere 
i given 
anding 
.g pr*
e Koch

FRAUDS.

Statute of] — See Statute op 
Frauds.

nts]—

GOODS.

Hire of]—See Hire of Goods. 

Sale of]—See Sale of Goods.

GAMING.

1. Keeping a Common Gaming 
House—Offence in United States]— 
In a betting game called “ policy,” 
the actual betting and payment of 
the money, if won, took place in the 
United States ; all that was done in 
Ganada being the happening of the 
chance, on which the bet was staked, 
by means of implements operated in 
the house of the defendant :—

. Held, there was no offence under 
sec. 198 of the Criminal Code of 
1892 of keeping a common gaming 
house within that section. Regina 
v. Wettman, 459.

S 1
GUARDIAN.

Religious Faith of]—See Infant.

t, 1.

HABEAS CORPUS.

Warrant Issued in Quebec—Con
spiracy-Locality of Offence—Affi
davit Evidence—R. S. 0. ch. 70,
4 ayd 5—Criminal Code secs. 89j. 
amd 752]—A Judge cannot upon 
the return to a habeas corpus, where 
a warrant shews jurisdiction, try on 
affidavit evidence the question where 
the alleged offence was committed, 

cup, to be won in a bicycle^ Sections 4 and 5, R S. O. ch. 70, 
race between competing clubs, was are not intended to apply to criminal 
held by trustees under an instrument cases where no preliminary examina- 
•of trust by which all arrangements tion has taken place, 
pertaining to the course, race, pro- Section 752 of the Criminal Code, 
tests, and matters “connected with 56-66 Viet. oh. 29 (D.), only applies 
the welfare of the cup" were to be where the Court or Judge ...H,, 
decided by the trustees according to the direction as to further prooeed- 
certain rules, the Court, upon the ings and enquiries mentioned therein 
mere allegation of fraud, and before has power to enforce it, and a Court 
any decision of the trustees, refused or Judge in Ontario has no power 
to exercise jurisdiction restraining over a Judge or Justice in Quebec

/ '

PION AND l secs.

2. Bicycle Race—Protest-?—Award 
of Trophy—Private Tribunal—De
cision of—Refusal of Court to Inter- 

’uruition]—Where a chal-

1»

fer

Fixtures 
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- driven from their mooring»roceed- were 

and damaged :—
Held, that the defendants were 

liable for the damages thus sus
tained, and for the rent during the

Pe^7w3B.& 8.826,
followed. O __

Harvey \v. Murray, 136 Mass. 
377, approved. Grant v. Armour 
et al», 7.

to compel him to “ take any p 
ings or hear such evidence,’

It is a crime under section 394 ot 
the Code to conspire by any fraudu
lent means to defraud any person, 
and so a conspiracy to permit per
sons to travel free on a railroad as 
alleged in these cases would be a 
conspiracy against the railway com
pany. Regina v. Defries, Regina 
v. Tamblyn, 645.

etc.

See Criminal Law, 4. HOBBES.

Plant.]—See Contract, 2.

high court.

Jurisdiction to Restrain Arbitra- 
y from Acting.]—See Arbitration 
nd Award, 3.

HUSBAND AND WIFE.

Married Woman—Separate Estate 
—Contract Respecting—R- S. O.eh. 
132.]—A married woman having 
been informed by a relative that he 
had made his will in her favour, 
signed a promissory note three days 
after his death, before she had seen 
the will, and some weeks before it 
was proved. The will gave her a 

HIRE OF GOODS. vested interest in the property be
queathed. She also owned a promis- 

Agreement to Return —Contract a0,y note of her husband 
—Damage Occasioned by Unforeseen //,;<*, that she was possessed of 
Accident—Liability.}—Where there gppurate estate and had contracted 
is a positive contract to do a thing wjljl respect to it. 
not in itself unlawful, the contractor Decision of Street, J., 24 0. R. 
must perform it or pay damages for 44^ ttffirmed. Mulcahy v. Collins,. 
non-performance, although 
sequence of unforeseen causes the 
performance has become unexpect
edly burdensome or even impossible.

The defendants hired the plain
tiff’s scow and pile driver, at a INFANT.
aponsUde'fbr^hunage thereto, eX

to the engine, and ordinary wear Next Fnemd-Motum to Set Acute 
and tear, until returned to the plain- ftwMrfwg* A/tor doming/a'X 
tiff While in the défendante’ cns- Lake .]—An infant was « I» 
™L bv reason of a storm of un- owner of «,«tent right and engaged 
X force, the scow and pile driver in business transactions with respect

HIGHWAY.

See Wav.

in con- 241.

Custody of Infant.}—See Infant, 3.
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to it Along with other part owners 
he signed a retainer to solicitors to 
take proceedings to stop the in
fringement of the patent, and the 
solicitors, not knowing that he was 
an infant, brought an action for that 
purpose, using his name as a plain- 

_ tiff, without a next friend. . The 
action was prosecuted for a time 
with the result that the infringe
ment ceased but it was subsequently 
dismissed with costs against the 
plaintiffs for want of prosecution. 
More than a year after he came of 
«ge, he moved to set aside all pro
ceedings in the action :— 

afield, that, under the circum
stances mentioned, he was not enti
tled to relief on the ground of 
infancy. Millson et al. v. Smale, 
144.

where the husband took out natur
alization papers. In consequence of 
the husband’s alleged intemperance 
and adultery the wife left him, and 
on the ground of such adultery, she 
applied to the Court there and ob
tained a decree granting her a 
divorce, and the custody of the child. 
Shortly before the decree was pro
nounced, and with the object of 
escaping its effect, the husband re
turned to this Province, bringing 
the child with him.

On an application by the wife for 
the custody of the child an order 
was made granting her'such custody. 
Re Ethel Davis cm Infant, 579.

See Insurance, 4—Negligence, 1.
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INFORMATION.
2. Custody of—Religious Faith of 

Fother—Testamentary Guardiarf. ]— 
Orphan children having been clan
destinely taken from the custody of 
their uncle, the testamentary guar
dian under the will of their father, 
who had predeceased his wife, by 
their aunt, a Roman Catholic, claim
ing gupdianship under an invalid 
instrument in her favour, signed by

Jthe mother o^he children, and it 
appearing that their father, a Pro- 
test&nt^Jiad Shired the children to 
be brought upmi his own faith, an 
order was made for their delivery to 
the custody of their uncle as testa-, 
mentary guardian. Re Chillman 
Infants, 268.

3. Custody of—British Subjects 
Married in this Province—Removal 
to the United States—Husband Nat
uralized—Divorce Obtained by Wife.] 
—The parents of a child seven years 
old, British subjects and married in 
this Province, where the child was 
bom, removed to the United States,

See Justice of the Peace — 
Malicious Arrest and Prosecu
tion, 2.

INJUNCTION.

High Court—Jurisdiction to Re
strain Arbitrator Acting.]—See Ar
bitration and Award, 3.

Disputed Race.]—See Gaming, 2.
4 0. R. 
Collins,

INSURANCE.

1. Fire Insurance—Interim Con
tract-Termination of—Notice—R. 
S. 0. ch. 167, sec. Ill, Condition 19.] 
—The plaintiff’s testator applied to 
the defendants in writing for an 
insurance against loss by fire, and 
undertook in writing to hold him
self liable to pay to the defendants 
such amounts as might be required, 
not to exceed $46.50, and signed a 
promissory note, in favour of the

fast, 3.

Without 
)*t Aside 
of Aye— 

a part 
l engaged 
;h respect

/ . ;/C :
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all the injury being done to thedefendants, for $15.25. The defen
dants’ agent gave him a written 
provisional receipt for his under
taking for $46.50, “béing the pre
mium for an insurance,” etc.

The receipt contained a condition 
to the effect that unless the insured 
received a policy within fifty days, 
with or without a written notice of 
cancellation, the insurance and all 
liability of the defendants should 
absolutely be determined. No policy 
was sent within the time limited, 
nor was any notice of cancellation 
given within that time, nor until, by 
letter, two days before a fire occur
red on the insured premises :—

Held, that the application, under
taking, note, and receipt constituted 
a contract of tire insurance within 
the provisions of R. S. 0. ch. 167, 
which could be terminated only in 
the manner prescribed by the 19th 

. of the conditions set forth in section 
114, that is, when by post, by giving 
seven days’ notice, and thus the con
tract was still subsisting at the time 
of the tire. Barnes v. Dominion 
Grange Mutual Fire Ins. Associa
tion, 100.

Held, by Rose, J., that the proper 
method of ascertaining the relative 
amounts payable by the different 
companies, was to add the amount of 
all the policies together withoutrefer- 
ence to the division of the risks, and 
that each company was liable for its 
relative proportion to the whole A 
amount insured.

An appeal lies to a Divisional 
Oourtfrom the order of a trial Judge 
who has awarded costs on a wrong 
principle. • McCausland v. Quebec 
Fire Ins. Co. et al., 330.

3. Fire Insurance— Policy—Stat
utory Conditions—Other Conditions 
— Vanations—55 Viet. cli. 89, sec.
S3 ( O.)—Representations in Appli
cation—R. S. O. ch. 167, sec. 114, 
Condition 1-—Moral Risk—Appre
hension of Incendiarism.]—Where 
a fire insurance policy does not con
tain the statutory conditions, but 
contains other conditions not printed 
as variations, it must be read as 
containing the statutory conditions 
and no others.

Citizens' Insurance Co. v. Parsons,
7 App. Gas. 96, followed.

And the law in this respect has 
not been altered by 55 Viet. ch. 39, 
sec. 33 (O.).

Where the policy is based upon 
an application containing statements 
or representations relating to mat
ters as to w^iich the insurers have 
required information, the first of the 
statutory conditions in sec. 114 of 
R. S. 0. ch. 167 must be taken to 
refer to such statements and repre
sentations, whether the risk they 
relate to is physical or moral.

Reddick v. Saugeen Mutual Fire 
Insurance Co., 15 A. R. 363, fol
lowed.

And where in the application the
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2. Fire Insurance—Statutory Con
dition 9—Divided Risk—Proportion 
of Loss—Costs — Appeal to Divi
sional Court.]—Statutory condition 
9 of the Ontario Insurance Act, 
provides that in the event of there 
being other insurances on the pro
perty, the company shall only be 
liable for the payment of a ratable 
proportion of the loss or damage.

Plaintiff had insured his building 
against tire in two different compa
nies in separate amounts for the 
front and rear portions, and the 
whole building, without division, in 
a third company. A fire took place 
damaging both front and rear, nearly

A
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insured was asked whether any in
cendiary danger to the property was 
threatened or i 
truly answered

Held, that the policy was avoided. 
Findley v. Fire Insurance Company 
of North America, 515.

4. Life Insurance—Infants—Pay
ment to Executors—Security—Dis
charge—R. S. 0. ch. 136, secs. 11, 
12.]—Moneys payable to infants 
under a policy of life insurance may, 
where no trustee or guardian is ap
pointed under secs. 11 and 12 of R. 
S. O. ch. 136, be paid to the 
tors of the will of the insured, as 
provided by sec. 12, without security 
being given by them, and payment 
to them is a good discharge to the 
insurers. Dodds et al. v. Ancient 
Order of United Workmen et al., 570.

See Constitutional Law, 1.
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council was then called for the fol
lowing evening, when the by-law was 
mefely read a third time, receiving 
the required two-thirds' vote

Held, that the by-law was bad, 
for having been defeated when first 
introduced by reason of not having 
received a two-thirds’ vote, it was 
not validated by merely reading it 
a third time at the subsequent meet
ing.

The by-law did not shew, as re
quired by the Liquor License Act 
the year to which it was to be ap
plicable

Held, that it was bad for this 
reason also. Re Wilson and the 
Corporation of Ingersoll, 439.

See Justice of the Peace—Part
nership.
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INTOXICATING LIQUORS.

By-law to Fix Number of Licenses 
—Passed without Required Two- 
thirds’ Vote—Read a Third Time 
only at Subsequent Meeting on Two- 
thirds’ Vote—Validity. ]—A by-law 
to regulate the proceedings of a town 
council required that every by-law 
should receive three readings, and 
that no by-law for raising money, or 
which had a tendency to increase the 
burdens of the people should be fin
ally passed on the day on which it 
was introduced, except by a two- 
thirds’ vote of the whole council.

A by-law to fix the number of 
tavern licenses, and which, therefore, 
required such two-thirds’ vote, was 
read three times on the same day, 
and was declared passed. It did not, 
however, receive the required two- 
thirds’ vote. A special meeting of

JUDGE.
’arsons, County—Powers of—Appointment 

of Arbitrator.]—See Prohibition.
iect has 
ch. 39,

JURY.id upon 
bements 
to mat- 
rs have 
it of the 
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iken to 
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ik they

Findings of.]—See Master and 
Servant, 2—Railways.

JUDGMENT.

See Principal and Surety.

al Fire 
63, fol

lyJURISDICTION.

Of Division Courts.]—See Divi
sion Courts, 4.tion the
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Interest in.]—See Execution.

Description of]—See Municipal 
Corporations, 4-, 6.

Injuriously Affected— A rbi tratioti 
— Appointment of Arbitrator.] — 
See Prohibition.

Title Zo.]—See Will, 1.

Of County Council—Appointment 
of Arbitrators to hear Appeal.]—See 
Public Schools.

JUSTICE OF THE PEACE.

Indian Act—Sale of Intoxicating 
Liquors—Information—Several Of
fences—Objection Taken at Hearing 
—Sitmmary Conviction. ]—When an 
information laid against the defen
dant under the Indian Act charged 
that he sold intoxicating liquor to 
two persons on the 5th July and to 
two persons on the 8th July, and 
the justices, notwithstanding that 
the defendant’s counsel objected to 
the information on this ground, pro
ceeded and heard evidence in respect 
of all the offences so charged, then 
amended the information by substi
tuting the 8th August for the 8th 
July, proceeded and heard evidence 
in respect of the substituted charge 
and dismissed it, and convicted the 
defendants for selling to two persons 
on the 5th July, the conviction was 
quashed.

Regina v. Hazen, 20 A. R. 633, 
distinguished.

Per Street, J.—It was the duty 
of the justices when the objection 

taken to have amended the in-

LANDLORD AND TENANT.

i Distress—Action for Conversion 
—Double Value— Pleading—Chat
tel Mortgage—Jus Tertii—Assess
ment of Damages — Recovery of 
Amount Received from Sale of Goods 
—Claim and Counterclaim—Set-off.] 
—In an action for wrongful distress 
for rent before it was due, there was 
no allegation in the statement of 
claim that the action was brought 
upon 2 W. <k M., sess. 1, ch. 5, sec. 
5, nor that the goods distrained 
were “ sold,” but merely an allega
tion that the defendant “ sold and 
carried away the same and convert
ed and disposed thereof to his own 
use ; ” nor was a claim made for 
double the value of the goods dis
trained and sold, within the terms of 
the statute :—

Held, reversing the decision of 
Ferguson, J., that the action was 
the ordinary action for conversion, 

the

;

Questi

was
formation by striking out one or 
other of the charges, and to have 
heard the evidence applicable to the 
remaining charge only. Regina v. 
Alward, 519.

and that the value, and not 
double value, of the goods distrained 
was recoverable :—

Held, also, reversing the decision 
of Ferguson, J., that a wrong-doer 
taking goods out of the possession of 
another, cannot set up the jus tertii, 
but the person out of whose pos- 

! session the goods are taken, may

See Criminal Law, 4—Habeas 
Corpus — Malicious Arrest and 
Prosecution, 2.

PORAT

Tav
LACHES-

To iSee Infant, 1.
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shew it, and in such case the wrong-

[VOL. DIGEST OF CASES.

LIEN.
doer may take ad vantage of It ; and Lien-Manufaetwe of
the plaintiff having shewn a chattel * ™ pJ_

conM nont im-PmJLf-The plaintiff was 

be allowed to recover the value of employed to manufacture bncks for 
such portion without protecting the »*
fht^nfXmeZ0!"- pU*»held possession for the pur-

rr ,, , PrnmTson T that Pose his contract, and remaineda. °> P" Ferour™' that v . possession of the bricks
the plaintiff was not entitled to re- . > ” ... . . .
cover from the defendant the amount a* tbe tlma 0 eIr l8Ur " . 
received by him from the sale of sheriff under an execution against 
the plaintiffs goods in addition to the owner of the brickyard, who, 
the value thereof; nor was the de- immediately after such seizure, made 
fendant obliged to deduct the amount an assignment for the benefit of 
so received by him from the rent C,J ,, , na
which afterwards fell due HeU' that the Plamt,ff was en'

î„sr R 7 «14 fo, titled tea lien upon the bricks in 
T- Lk' 5 G R 754' £o1" priority to the execution and assign- 

judgment being given in favour ment for the benefit of creditors, and
of the plaintiff upon his claim, and B S° >'> P™"6? *° kthe ,c’a.lm of a 
in favour of the defendant upon his chattel mortgagee, though his mort-
counterclaim cov,ere.4 b"ok m ,c0"r8e of man”"

Held, reversing the decision of facture during,ta continuance. Roi- 
Ferguson, J„ that the amounts er“ T' Bank of Toronto el al, 194. 
should be set off. Williams v.
Thomas, 536.

Action for Rent—Title to Land in 
Question.]—See Division Courts, 4.

ION.
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LIQUORS.

See Intoxicating Liquors.

/LOCAL LEGISLATURE.

See Constitutional Law, 1.
LIBEL.

See Defamation.ision of 
ion was 
i version, 
not the 
strained

MAGISTRATE.

See Justice of the Peace.

LICENSE.

Auctioneer.]-See Municipal Cor
porations, 3.

Tavern.]—See Partnership.

To Cut 7 imber.]—See Timber. 
91—VOL. XXV. O.R.

MALICIOUS ARREST AND 
PROSECUTION.

1. Arrest—Order for—Discharge 
from Custody tinder—Order not Set 
Aside—Action for Malicious Arrest 
—Reasonable and Probable Cause—

decision 
ong-doer 
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Departure from Ontario—Inference 
of Intent to Defraud—Action for 
Imposing on Judge by False Affi
davit—Material Facts—Burden of 
Proof—“ Absconded,” Meaning of— 
Misdirection.] — In an action for 
damages for arrest under an order 
made in a former action the plaintiff 
recovered a verdict for $1,000. 
Upon motion to set it aside, made 
before a Divisional Court composed 
of Armour, C. J., and Falcon- 
bridge, J.

Held, per Armour, C. J., that so 
long as the order for arrest sttjod, 
an action for maliciously and with
out reasonable and probable cause 
arresting i the plaintiff could not be 
maintained.

Erickson v. Brand, 14 A. R. 614, 
distinguished.

2. Where a creditor, by affidavit, 
satisfies the Judge that there is good 
and probable cause for believing 
that his debtor, unless he be forth
with apprehended, is about to quit 
Ontario, the inference is raised that 
he is about to do 
defraud ; for he is removing his 
body, which is subject to the juris
diction of the Courts of Ontario, 
and liable to be taken in execution, 
beyond the jurisdiction of such 
Courts.

Tooths v. Frederick, 14 P. R. 287, 
commented on and not followed.

Robertson v. Coulton, 9 P. R. 16, 
approved and followed.

3. The fact that the plaintiff, 
being a resident of Ontario, and 
having numerous creditors therein, 
including the defendant, left the 
Province without paying them, and 
went to reside permanently in the 
United States, whether he left open
ly or secretly, and whether he an
nounced his departure aud intentions 
beforehand or concealed them, and 
that he came back to Ontario for a

temporary purpose, intending to re
turn to the United States, afforded 
reasonable and probable cause for 
and justified his arrest.

4. Considering the action as one 
for imposing upon the Judge by 
some false statement in the affidavit 
to hold to bail, and thereby inducing 
him to grant the order for arrest, 
the fact falsely suggested or sup
pressed must be a material one for 
the Judge to consider in granting 
the order, and the burden is upon 
the plaintiff of shewing that the 
Judge was imposed upon.

5. The word “ absconded ” truly 
described the going away of the 
plaintiff, whether he went away 
secretly or openly, and he was pro-* 
perly described as an absconding 
debtor.

Falconbridge, J., adhering to the 
views expressed in Scane v. Coffey, 
15 P. R. 112, was of opinion that 
the plaintiff had a cause of action, 
but thought there should be a new 
trial on the grounds of excessive 
damages and misdirection ; and con
curred pro forma in the decision of 
Armour, C. J. Coffey v. Scane, 22.
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Held

so with intent to

2. Arrest—Trespass to Person— 
Malicious Prosecution—Information 
■—Uttering Forged Note—Disclosing 
Offence— Warrant—Jurisdiction of 
Justice of the Peace.]—The defendant 
laid an information charging that 
the plaintiff “ came to my house and 
sold me a promissory note for the 
amount of ninety dollars, purporting 
to be made against J. M. in favour 
of T. A., and I find out the said note 
to be a forgery.” Upon this a war
rant was issued reciting the offence 
in the same words, and the plain
tiff was under it apprehended and 
brought before the justice of the 
peacp who issued it, and by him 
committed for trial by a warrant

tion. 
Per j

weiVri 
. Bive/ ai

lisui
such ri 
could i 
ruled a
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reciting the offence in like terms. 
The plaintiff was tried for forging 
and uttering the note, and was ac
quitted :—

Held, that the information suffici
ently imported that the plaintiff had 
uttered the forged note, knowing it 
to be forged, to give the magistrate 
jurisdiction, and therefore the war
rant was not void, and an action of 
trespass was not maintainable against 
the defendant, even upon evidence 
of his interference with the arrest.

Semble, that if the offence were 
not sufficiently laid in the informa
tion to give the magistrate jurisdic
tion, and the warrant were void, 
an action for malicious prosecution 
would nevertheless lie. Anderson v. 
Wilson, 91.

DIGEST OF CASES.[vol» r;

findings of the jui-y upon certain 
material facts ; that there had been 
a mistrial, and that there ought to 
be a new trial.

Johnstone v. Sutton, 1 T. B. 547, 
considered and distinguished ; Reed 
v. Taylor, 4 Taunt. 616, followed. 
Wilson v. Tennant, 339.
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one for 
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I
4. Evidence—Action for Malici

ous Prosecution—Proof of Acquittal 
—Production, of Original Record 
by Clerk—Certified Copy.]—In an 
action for malicious prosecution, the 
plaintiff sought but was not permit
ted to prove his acquittal before the 
County Judge’s Criminal Court of a 
charge of misdemeanour, by means 
of the production of the original 
record signed by the County Judge 
under the Speedy Trials Act, R.S.C. 
ch. 175, and produced and verified 
by the Clerk of the Peace in whose 
custody it was, or else by being al
lowed to put in a copy thereof, certi
fied by that officer

Held, that the evidence should 
have been admitted in either of the 
above two forms, and judgment dis
missing the action was set aside 
and a new trial ordered.

Decision of MacMahon, J., at the 
trial reversed. O'Hara v. Dough
erty, 347.

:

of the 

lending

3. Malicious Prosecution—Charge 
of Stealing Several Articles—Reason
able and Probable Cause for Part of 
Charge—Damages.]—In an action 
for malicious prosecution of a charge 
of theft of several articles, the trial 
Judge held that there was no reason
able and probable cause for charging 
the theft of some of the articles, and 
withdrew the case as to them from

; to the 
Coffey, 

in that 
action, 
a new 

;cessive 
nd con- 
sion of 
me, 22.

the jury, but held otherwise as to 
the other articles, and directed the 
jury that the fact that there was 
reasonable and probable cause to 
charge the theft of some of the arti
cles only bore upon the question of 
damages, and the jury found a ver
dict for the plaintiff

Held, that there was no misdirec-

rson— 
mation 
iclosing 
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5. Malicious Arrest— Constable— 
Notice of Action—Requisites of]— 
Where inan action against a constable 
for false arrest it is found by the 
jury that the defendant acted in the 

Perj Meredith, J., dissenting : honest belief that he was discharg-
z that if thetuliug of the trial Judge ing his duty as a constable, and was
\ were'right, the damages were exces- not actuated by any improper motive,
\ give/ and apparently assessed under he is entitled to notice of action, and

X^frmisunderstanding of the effect of such notice must state not only the 
such ruling ; that the trial Judge time of the commission of the act
could not in any case rightly have complained of, but that it was done
ruled as he did without first having maliciously. Scott v. Rebiypn, “"\

tion.

450.



w;:

XXV.]714 [VOL.

without any negligence on the part 
of the plaintiff.

On appeal the Divisional Court 
was equally divided.

Per Galt, C. J.—There was no 
evidence of negligence to submit to 
the jury either at common law or 
under the Workmen’s Compensation 
for Injuries Act, nor any liability 
under the Factories Act.

Per Rose, J.—There was evidence 
of negligence both at common law 
and under the Workmen’s Compen
sation for Injuries Act ; the, want of 
a guard to the set-screw as required 
by the Factories Act constituted 
such negligence at common law ; 
and the absence of such guard being 
also a defect in the condition or 
arrangëment of the machinery within 
the Workmen’s Compensation for 
Injuries Act. O'Connor v. Hamilton 
Bridge Go., 12.

Affirmed by the Court of Appeal.

2. Workmen'8 Compensation Act 
—66 Viet. ch. 26 (0.)—(i Servant 
in Husbandry ” — Knowledge of 
Danger — Questions for Jury — 
General Verdict — Non-Direction — 
New Trial.]—In an action under 
the Workmen’s Compensation Act 
and at common law for damages for 
injuries sustained by the plaintiff 
while engaged in digging a drain 
upon the defendant’s farm, it did 
not appear that the plaintiff engaged 
with the defendant to do any par
ticular work, but that he was first 
put by the defendant at mason work 
and then at digging the drain :—

Held, that it was a' question for 
the jury whether the hiring of the 
plaintiff was as a servant in husban
dry within the meaning of 56 Viet 
ch. 26 (0.), and whether the work 
he was engaged in was in the usual 
course of his employment as such, 
and also whether the danger was

DIGEST OF CASES.

MARRIAGE SETTLEMENT. known t 
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See Dower.

MASTER.

Jurisdiction of]—See Company, 1.

Power of.]—See Constitutional 
Law, 1.

Order for Trial of Acti<,n.\—See 
District Courts.

MASTER AND SERVANT-
Lidbili

tion.] — 
tions, 1.

1. Negligence — Dangerous Ma
chinery—Absence of Guard—Com
mon Law LiabilityWorkmen's 
Compensation for Injuries Act— 
Factories Act.]—A. drilling machine 
manufactured by a well-known maker 
and similar to those generally in use 
was put up for the defendants in their 
factory. The plaintiff a workman 
acting under the orders of the 
defendants’ foreman for the pur
pose of oiling the shafting on the 
arm in which the drill worked 
tried to push a portion of it up and 
down ,the arm, and in order to do so, 
knowing that the machine was in 
motion, pressed his body against the 
revolving drill, which was not in 
motion when the order was given to 
him, and his clothes catching in an 
unguarded set-sCrew on the spindle, 
he was seriously injured. No other 
accident had occurred on the machine, 
which was quite new and in good 
order, and which according to the 
evidence was sometimes made with 
the set-screw sunk in the spindle.

In an action for damages the jury 
found that the accident was caused 
by the defendants’ negligence, and

M

See M
SECUTION
2—Wat:!

MONEYS

Right 
See Mu* 
Principe

See P
VENIBNCl
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known to the defendant and un
known to the plaintiff or the con
verse.

The jury were asked certain ques
tions, one being whether the hiring 
was as a servant in husbandry, but 
they were told that they might give 
a general verdict, and they gave one 
for the plaintiff, answering none of 
the questions. The trial J udge in 
his charge gave them no instruction 
on this point and no direction as to 
what the law was

Held, that they were not compe
tent to find a general verdict, and 
there should be a new trial. Reid 
v. Barnes, 223.

Liability of Servants of Corpora
tion.'] — See Municipal Corpora
tions, 1.

DIGEST OF CASES.

MORTGAGE.

1. Payment and Discharge of first 
Mortgage—Ignorance of Subsequent 
Incumbrance—Right to Priority— 
Acquiescence.]—The plaintiff paid off 
a first mortgage on certain lands, and 
procured its discharge, taking a new 
mortgage to himself for the amount 
of the advance in ignorance of the 
fact of the existence of a second 
mortgage. Shortly afterwards on 
ascertaining this fact he notified the 
defendant, the holder, that he would 
pay it off, and defendant relying 
thereon, took no steps to enforce his 
security. Subsequently, on the pro
perty becoming depreciated and the 
mortgagor insolvent, the plaintiff 
brought an action to have it declared 
that he was entitled to stand in the 
position of first mortgagee

Held, that the plaintiff by his acts 
and conduct had precluded himself 
from asserting such right.

Brown v. McLean, 18 0. R. 533, 
and Abell v. Morrison, 19 0. R. 669, 
distinguished. McLeod v. Wadland,
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See Negligence, 2.
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MECHANICS' LIEN.

See Lien.
118.

2. Payment Off—Demand of As
signment to Nominee of Mortgagor— 
Subsequent Encumbrancers—R.S.O. 
ch. 102, sec. 2.]—Where a mortgagor 
of land subsequently conveyed his 
equity of redemption to several gran
tees, one of whom agreed to pay off 
the mortgage, and some of whom 
also executed further mortgages upon 
the land, and the first mortgagee pro
ceeding to foreclose and to sue the 
mortgagor upon his covenant, the 
latter requested him to assign his 
mortgage to a third party who had 
advanced the money and paid off the 
mortgage 

Held, that the first mortgagee was 
bound under R. S. 0. ch. 102, sec. 2, 
to execute the assignment as asked,

MISDIRECTION. ISee Malicious Arrest and Pro
secution, 1—Master and Servant, 
2—Water and Watercourses.

MONET HAD AND RECEIVED.

Right to Recover Money Paid.]— 
See Municipal Corporations, 2— 
Principal and Agent, 2.

MORALS.

See Public Morals and Con
venience.

I
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the subsequent mortgage, 
though registered, where notice had 
not as a fact been communicated to 
the first mortgagee respecting the 
subsequent instrument and the 
Registry Act did not apply. Pierce 
v. Canada Permanent Loan and 
Savings Co., 671.

Company—Right to Acquire Land 
—Mortgage for Purchase Money.]— 
See Company, 2.

See Bankruptcy and Insolvency, 
1—Bills of Sale and Chattel 
Mortgages—Fixtures—W ay.

evennotwithstanding the subsequent en
cumbrances.

Teevan v. Smith, 20 Ch. D. 724, 
distinguished ; Kinnaird v. Trollope, 
39 Ch. D. 636, followed.

Decision of Armour, C. J., fol
lowed.

Per Boyd, C.—Even if the redemp
tion money had been that of the 
mortgagor himself, it would have 
made no difference. Queen's College 
v. Claxton, 282.

3. Building Loan—Further Ad
vances — Priority of Subsequently 
Registered Mortgage—Registry Act 
—Noticp—R- S. O. ch. 11 h sec. SO.]
—After purchasing land under an 
agreement which provided that 
$2,000 of the purchase money was 
to be secured by mortgage subse- 1. Rebuilding of Culvert — (/ti
quent to à building loan not exceed- structions in Highway—Negligence 
ing $12,000, the purchaser executed —Accident—Liability of Servants of 
a building mortgage to a loan com- Corporation—Municipal Councillors 
nany for $11,500, which 4as at —Officers Fulfilling Public Duty— 
once registered, but onlv/part of R.S. O.ch.78—Notice of Action 
that sum was then advanced. The Pathmaster.] — Two of the defen- 
plaintiff, who had succeeded to the dants, members of a township coun
rights of the vendor under the above cil, were appointed by resolution of 
agreement, then registered her mort- the council a committee to rebuild a 
gage for $2,000, and claimed prior- culvert, and they personally superm- 
ity over subsequent advances made tended the work, and were paid for 
by the loan company under their doing it, but there was no by-law 
mortgage, but without actual notice authorizing their appointment or 
of the plaintiff’s mortgage, or of the payment. The other defendants 
terms of the agreement [for the sale were employed by them, and did
of the land :__ « the work. The plaintiff met with

Held (Robertson, J., dissenting), an accident on the highway near the 
that the plaintiff was not entitled to culvert, owing, as she alleged, to the 
the priority claimed by her. negligence of the defendants in ob-

Decision of FBfthfl&op, J., 24 O. structieg the road with their build- 
R. 426, reversed. \ \ ing materials, and brought ^this

Per Boyd, O.-^The further ad- action for damages for her injur^S:— 
vances were made upon a mortgage Held, that the defendants were 
providing for such advances, and to not fulfilling a public duty, and were 
secure which the legal estate had not entitled to notice of action under 
been conveyed, and equity as well R. S. O. ch. 73 :— 
as law protected the first mortgage Held, also, that that statute is ap
se advantageously placed, as against plicable only to officers and persons
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fulfilling a public duty for anything 
done by them in the performance of 
it, when it may be properly averred 
that the act was done maliciously 
and without reasonable and probable 
cause, and therefore not to actions 
for negligence in the doing of the

Held, lastly, that one of the defen
dants, who was pathmaster for the 
beat in which the culvert was situ
ated, did not come within the pro
tection of the statute as pathmaster, 
because he was not employed as such 
in doing this work, but as a day 
labourer. McDonald v. Dickenson 
et al., 45.

717DIGEST OF CASES.[VOL.

Marsh v. Fulton County, 10 Wal
lace U. S. R. 676, specially referred

Held, however, that as the defen
dants were bound to keep the drain 
in repair and to pay for repairs out 
of their general funds, and as they 
had received the price of the deben
ture directly from the plaintiffs and 
had the full benefit of it, without 
giving any consideration, the plain
tiffs were entitled to recover for 
money received by the defendants. 
Confederation Life Association v. 
Township of Howard, 197.

even 
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\oney.]—

DLVENCY,
Chattel

Î AY.
3. Auctioneer—Right to Issue Li

cense therefor—Power to Prohibit— 
R. S. 0. ch. 184, 8ec- 495, sub-sec. 2.] 
—Section 495, sub-sec. 2 of the 
Municipal Act, R. S. 0. ch. 184, 
which empowers any city, etc., to 

by-laws for the “ licensi

2. Drainage--Void By-law—De
benture Issued Under—Action on— 
Estoppel — Money Had and Re
ceived.] — Action to recover the 
amount of a debenture, one of a 
series issued by the defendants pur
suant to their by-law passed for the 
levying of a special rate upon a par
ticular locality for the purpose of 
cleaning out and repairing a drain :—

Held, following Alexanderv. Town
ship of Howard, 14 O. R. 22, and 
Re Clark and Township of Howard, 
16 A. R. 72, that the by-law 
void, the defendants having no 
power to pass it for such a purpose.

The debenture was silent as to the 
purposes for which it was issued, 
but referred to the by-law, which 
disclosed such

TIONS.

rt — 06- 
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vrvants of 
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Action— 
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olution of 
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y superin- 
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and did 
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y near the 
ged, to the 
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beir build- 
ught .this 
nju#

ng, reg
ulating and governing of auctioneers, ” 
etc., is only for the purpose of rais
ing a revenue and does not confer 
any right of prohibition so long as 
the applicant is willing to pay the 
sum fixed for the license. Where, ' 
therefore, a city refused to license 
the plaintiff as an auctioneer on the 
ground that he was a person of a 
notoriously bad character and ill- 
repute, a mandamus was granted, 
compelling the issue of the license to 
him. Merritt v. City of Toronto, 
256.

\$

There waspurposes.
no representation by the defendants 
that it was good

Held, that, although the plaintiffs 
were innocent holders and had paid 
the full value of the debenture, they 
could not recover upon it, because 
the defendants had no power to 
make the contract professedly made 
by it.

4. Way—Highway By-law—Des
cription of Land—Clerical Error— 
Publication — Semi-monthly News
paper.]—A municipal by-law estab
lishing a public highway is not void 
for uncertainty when the boundaries 
of the land so declared are des
cribed in the by-law with sufficient 
precision to enable them to be traced 

Webb v. Commissioners of Herne upon the ground, and if so properly 
Bay, L. R. 5 Q. B. 642, distinguished, described, it is not necessary when

ants were 
', and were 
tion under

itute is ap- 
nd persons

ùf
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Held, that the proposed drain pro
perly came within the, description 
of a new outlet, although not at the 
end of the government drain, and 
although the former outlet remained 
to serve to carry off a part of the 
water ; and, so long as the proposed 
drain was designed merely as an out
let for the water from the govern
ment drain, it might, under section 
585 of the Municipal Act of 1892, 
be provided for without any petition 
under section 669, even although it 
should incidentally benefit the local
ity through which it ran, nothing 
being included in the plan beyond 
what was reasonably requisite for 
the purpose intended.

Although a township council is 
not powerless with regard to the 
drainage report of its engineer, it is 
contrary to the spirit and meaning, 
of the Act that two adjoining coun
cils should agree upon a drainage 
scheme, and upon the proportion of 
its cost to be borne by each, and that 
the engineer of one of them should 
be instructed to make a report for 
carrying out the scheme and charg
ing each municipality with the sums 
agreed on ; for such a course would 
interfere with the independent judg
ment of the engineer, and pledge 
each township in advance not to 
appeal against the share of the cost 
imposed upon it, to the possible detri- 

mt of the property owners assessed 
for the portions of that share.

And where such a course was pur
sued, a by-law of one of the councils 
adopting the engineer’s report was 
quashed.

In describing lands for assessment, 
“ the north-east part,” even with the 
addition of the acreage,^ is an ambig- 

description ; and Square as to 
the effect upon the validity of a by
law. Re Jenkins and the Corpora
tion of Enniskillen, 399.
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plaintiffs 
dants to 
the emba 
off the 
built by 
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who, ho\ 
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for its cc 
No by-la 
izing the 
nor wer 
required 
Municip:

Held, 
by the , 

* dissentii 
tion wat 
did not 
but cam 
3 of sec 
the cost

has beën taken toprivate ground 
distinguish it as such.

The fact that one of two parallel 
courses in a description has by ob
vious clerical error been incorrectly 
given in the published notice is 
a valid objection to such a by-law.

Where there is no paper published 
in the township weekly or oftener, 
it is not obligatory to publish the 
required statutory notice of the by
law in a paper issued therein semi
monthly. Re Chambers and the 
Corporation of Burford, 276.

'

5. Construction of Sewer—Gener- 
Erection ofal Play—Subsequent 

Houses—Insufficient Fall — Negli
gence.']—A municipal corporation 
having properly constructed a sewer 
in a street in the municipality ac
cording to a general plan of drain
age adopted by them is not liable to 
the owner of houses subsequently 
erected on the street, because the 
sewer has not been constructed suffi
ciently deep to allow a proper fall 
to the drains from the houses.

Decision of Street, J., at the 
trial affirmed. Johnston v. Corpora
tion of Toronto,

6. Drainage—New Outlet—Mu
nicipal Act, 1892, secs. 569, 585- 
Petition-Township By-law-Adjoin
ing Townships — Agreement as to 
Proportion of Cost—Report of Enyi- 

* neer — Description of Lands.] —A 
township council finding that a gov
ernment drain in the township did 

reason ofnot carry off the water, by 
the natural flow being in another 
direction, accepted a report made by 
their engineer and passed a by-law 
adopting a scheme for a new drain 
leading from the middle of the gov
ernment drain’ into an adjoining 
township, where it wa$ to find an 
outlet :— i
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7. Contract — Drainage — Ultra \ bility could arise until the proceed* 
Vires—Liability — By-law — Neces- ings pointed out by section 585 had 
sity for—R. S. 0. ch. 184, secs. 569, been complied with, namely, the 
688,585.]—Under a by-law passed proceedings required by sections 569- .
under the provisions of sections 569 582 ; and as these had not been 
and 576 of the Municipal Act taken, the agreement was invalid 
R. S. 0. ch. 184, a drain was built and could not be enforced, 
in the defendant’s township, which Per Rose, J., there being an exe- 
benefited lauds in an adjoining cuted contract for the performance 
township, and which, therefore, had of work within the purposes for 
been assessed for iv portion of the which the corporation was created, 
cost. After the drain was built, it and the defendants having adopted 
was found that an opening through and received the benefit thereof, 
the plaintiffs’ embankment which, were liable.
when the by-law was passed, was The case of Bernardin v. Corpo- 
deemed sufficient to carry off the ration of North Dxifferin, 19S. C. R. 
water brought down by the drain, 581, considered/ oiTThq question of 
was insufficient therefor, whereby absence of a by-law where there is 
the adjoining lands were flooded, an executed contract. Canadian 
and actions were threatened against Pacific R. W. Co. v. Corporation of 
the defendants. To prevent such Chatham, 465. 
actions and to enable the water to 
be carried off, an agreement was 
entered into between the plaintiffs 
and defendants under their respec
tive corporate seals, whereby the 
plaintiffs were to build, and defen
dants to pay for a culvert through 
the embankment sufficient to carry 
off the water. The culvert was 
built by plaintiffs at a cost of over 
$200.00, and on its completion was 
accepted and used by defendants, 
who, however, refused to pay for it 
on the ground that the agreement 
for its construction was ultra vires.
No by-law had been passed author
izing the construction of the culvert, 
nor were any of the proceedings 
required by sections 569-582 of, the 
Municipal Act, taken 

Held, by Street, J., and affirmed 
by the Divisional Court, Rose, J.,

* dissenting, that the work in ques
tion was new work, and, therefore, 
did not come within section 573 ; 
but came within sub-sections 1 and 
3 of section 583 ; and inasmuch as 
the cost exceeded $200.00 no lia-

pro- 
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se would 
ent judg- 
d pledge 
e not to 
: the cost 
ible detri- 
s assessed

J
8. Officer of—Tenure of Office— 

Removal of Officer.]—The effect of 
section 279 of the Consolidated 
Municipal Act, 55 Viet. ch. 42 ((X), 
which enacts that officers appointed 
by a municipal council slfall hold 
office until removed by the council, 
is that all such officers hold office 
during Jhe pleasure of the council, 
and may be removed at any time 
without notice or cause shewn there
for, and without the council incur
ring any liability thereby. Helleim 
V. Corporation of St. Catharines, 
583.

9. Drain Constructed out of Gen
eral Funds—Maintenance and Re
pair—Assessment of Lands Benefited 
—By-law—Petition—55 Viet. ch. 42,

Assessment— Court of Revision— 
Notice—Service—Section 571 (2)— 
Irregularities—Lands “ to be Bene

fited ”—Policy of Drainage Legisla
tion— Interference by Court.]—A 
township council Jias power under

> was pur- 
e councils 
3port was

isessment, 
ith the 

an ambig- 
sere as to 
y of a by- 
i Corpora-

\
569, 586—Complaints as to .

92—VOI.. XXV. O.R.
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filed,” yet the same clause spoke of 
it as “upon the property bene-

Hdd, that the by-law was not bad 
on its face.

In drainageuuatters the policy of 
the Legislatureto leave themanage- 
.ment lurj/eiy in the hands of the 
localities, and the Court should re
frain from interference, unless there 
has been a manifest and indisputable 

of jurisdiction, 
doubted disregard of personal rights. 
Re Stephens et if. and Township of
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Hughes 
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Semble, 
tributary 
to a child 

Oardne 
approved 

Semble, 
was not 
care of tb< 
accident, 
respect w 
covery by 
v. The T.

section 586 (2) of the Consolidated 
Municipal Act, 55 Viet. ch. 42, to 
maintain and repair a beneficial 
drain, originally constructed out of 

. general funds, at the expense of the 
local territory benefited, by passing.

to that effect, without a 
therefor. And although

.a by-law 
petition
.such a by-law refers to lots “ to be 
benefited,” it does not bring,the 
work within the category of drains 
to be constructed under section 669 
of the Act.

Application to quash the by-law 
in question being made by several 
persons, who among them owned 
one of the lots assessed, alleging 
that they were not benefited by the 
original drain and could not be by 
its continuance and repair, and t<hat 
the amount charged against tdtoir 
lot was not duly apportioned amdng 
them :— V _

for an uu-excess

Moore, 600.

10. Drainage—New Territory- 
Old Drain—Liability.]—Where one 
municipality acquires territory from 
another, the property in a drain for 
the purpose of carrying off the sor

ter constructed in the high-lace wa
way by the land-owners before such 
acquisition becomes vested in the 
transferees, and they are "'liable to 
the land-owners for injury caused by 
subsequent neglect to keep Vt in 
repair. Ftizyerald v. City of \Otta- 

, 658É--

ecjl /Zands Injuriously A 
Prohibition.

Held, that they should have ap
plied to the Court of Revision for 
relief ; and not having done so, and 
the work having all been done and 
the benefit of it enjoyed, this Court 
would not interfere to declare the 
by-law invalid :—

Held, also, having regard to s 
tion 571 (2), that the applicants had 
sufficient notice of the by-law, ser
vice- having been effected upon a 
grown-up person at the house where 

/ they all lived as members of one
V uw f.ah^y •—

"Held, also, that upon this applica
tion the Court would hot inquire 
wKat other persons wereVot served 
wljo were not seeking relief) nor con- 

° eider irregularities or errors in the 
w> assessment of such others.

It appeared on the face of the by- 
léw that the drain in question was 
an old one, constructed out of génér
al funds, and out of repair ; and al
though the assessment was referred 
io as on the Property “ to be bene-

id.}—See

ixicATiMo Liquors—Pub-See
Lie Schools—Way. 2. Baili 

Fit Injur 
Crew—Ei 
under Lor 
ages arisir 

- vant of a 
engaged it 
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company’s 
squeezed Ï 
ber, owing 
negligence 
in charge 
-car too str 

Held, tl

NEGLIGENCE.

1. Injury to Buyer in Shop- 
Invitation—Child of Tender Years 
—Accident —Active Interference — 
Contributor Negligence.]-A woman * 
went with her child two ahd a-half 
years old to tbffTlefendants shop to 
bay clothing for both. While there 
a mirror fixed to the wall, and in 
front of which the child was, fell and 
injured him :—

y
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Held, that it was a question for 
the jury whether the mirror fell 
without any active interference bn 
the child’s part ; if so, that in itself 
was evidence of negligence ; but if 
not, the question for the jury would 
be whether the defendants were neg
ligent in having the mirror so inse
curely placed that it could be over
turned by a child ; and if that ques
tion were answered in the affirma
tive, the child, having come upon 
the defendants’ premises by their 
invitation and for their benefit, would 
not be debarred from recovering by 
reason of his having directly brought 
the injury upon himself. ^

Hughe8 v. Mac fie, 2 H. & C. 744 ; 
Mangan v. Atherton, 4 H. & C. 388 ; 
knd Baxley v. Neal, 5 Times L. R. 
BO, commented on and distinguished.

Semble, that the doctrine of con-

DIGEST OF OASEÀ. 721
ke of 
bene-

on the part of the crew of the engine 
of the position of the deceased in the 
car,1 it would be a negligent act to 
propel the car so rapidly against 
another as to be likely to tihjure him ; 
and, there being a conflict'of evidence 
as to the rate of speed, the case 
could not have been withdrawn 
from the jury.

(2) That the knowledge 6f the 
crew that the deceased was in the 
car and of the probable consequences 
to him of the work in which they 
were engaged, if done without due 
care, imposed upon them a duty, 
whether he was there 
licensee or otherwise, to lise the care 
necessary to avoid causingthat injury.

Batchelor v. Forteacue, 11 Q. B. 
D. 474,4 distinguished.

(3) .The finding of the jury that 
the deceased voluntarily accepted 
the risks of shunting, did not entitle 
the defendants to judgment ; he vol
untarily accepted the risks of shunt
ing, but did not give the defendants 
leave to fb&the risk çf killing him 
by doing thèir shunting negligently.

Sniith v. Baker, [1891] A. 0. 325,
mXedyndJollowed.
(4) Upon the evidence, there was 

no loan to the lumber company by 
the defendants of the engine and its 
crew ; and the fact that the latter 
were acting under the direction of 
the servants of the lumber company 
in moving such cars as they were 
told to move did not make /them the 
servants of the lumber co

P
>t bad

icy of

if the 
Id re- 
there 
itable : 
1 uu- S 
ights. 
hip of

FI

as a mereory— 
re one

in for

i high- 
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n the 
ble to 
sed by 
Vt in 
1 lOtta-

r

tributary negligence is not applicable 
to a child of tender years.

Gardner v. Grace, 1 F. & F. 359, 
approved of.

Semble, also, that if the mother 
was not taking reasonably proper 
care of the child at the time of the 
accident, her negligence in this 
respect would not prevent the re
covery by the child. Sangater et al. 
v. The T. Eaton Cq. (Limited), 78.

2. Railway a- Licenaee- Volenti non 
Fit Injuria—Loan of Engine and 
Crew—Evidence of.]—In an action 
under Lord' Campbell’s Act for dam
ages arising from the death of a ser- 

- vant of a lumber company, who was 
engaged in counting lumber in a 
of the defendants in the lumber 
company’s yard, caused by his being 
squeezed between two piles of lum
ber, owing, as the jury found, to the 
negligence of the defendants’ servants 
in charge of an engine in giving the 
-car too strong1 a push

Held, that, assuming knowledge

ap.]-rSw

—PüB-

, any.
Cameron v. Nyatrom, 1*1893] A. 

0. 308, followed: H 
Canada Atlantic R. W. Co., 209.

Shop—

• Years 
ence — 
woman ' 
d a-half 
shop to 
le there 
and in 
fell and

man v. I
3. Fire—Liability for Acts of An

other—Control—Navigable Waters— 
Access to Shore and Navigation Rights 
—Public Rights—Pm/Vate Rights.] 
—Held, affirming the- decision of 
Street, J., 24 O. R. 500, that the

!

!

:
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NOTICE.

See Insurance, 1—Mortgage^ 
—Municipal Corporations, 9.

defendants were liable for the negli
gence of the owner of the tug hired 
by them in so placing it as to com
municate fire to the plaintiff’s scow, 
as in doing so he was obeying the 
orders of the defendants' foreman, 
and was under his direct and personal 
control.

Bartonehill Coal Co. v. Reid, 3 
Macq. Sc. App. Cas. 266, followed 

Held, however, reversing the de
cision of Street, J., that the plain
tiff in mooring his scow where he 
did was not a trespasser, at all events 
as against the defendants, who

licensees “ to take sand from

notice of action.

See Malicious Arrest and Prose
cution, 5 — Municipal Corpora
tions, 1.

NOTICE TO QUIT.

See Partnership.
:

in front of ” the land granted by the 
Crown.

The grant to the shore of the 
river, reserving free access to the 
shore for all vessels, boats, and per
sons, carried the land to the water’s 
edge, and not to the middle of the 
stream.

The effect of the removal of the 
shore line back from its natural line 

to make the water so let in as

\
NOVATION.

See Contract, 3. See Ba 
1—Divis

OCCUPANT.
PATE

See Assessment and Taxes.
R. S. ( 

Prior M 
of the P 
does not 
the full 
manufact 
article ft 
the issue 
the man 
thereof, t 
use and 
tured by 
v. Chown

was
much publici juris as any other part 
of the water of the river, and such 
removal did not take away the right 
of free access to the shove so removed. 
Cram v. Ryan et al., 624.

PABTNBRSHIP.

Assignment of Interest 0/Partner , 
—Termination of Partnership—-Pos
session of Partnership Premises— 
Notice to Quit—Tavern License—' 
Transfer of—R. <S. 0. oh. 194,. sec. 
87.]—A partnership for a definite 
term, which has not expired, can be 
put an end to by the voluntary as
signment by one of the partners of 
his interest in the business, at his 
own ihstance or at the instance of 
his assignee, against the will of the 
other partner. 1

And where a partnership was so- 
put an end to, ther^ssignor being, 
the lessee of the (premises on which 
the business was carried on, and 
assigning the term to the assignee, 
the latter was held entitled to reco
ver possession of the premises against

See Damages—Master and Ser
vant-Municipal Corporations, 1, 
6—Railways.

NEWSPAPER. '»

Publication of Ry-luw.]—See Mu
nicipal Corporations, 4. Notice

Corpora

NEW TRIAL

See Damages—Malicious Arrest 
and Prosecution, 3-Master and 
Servant, 2—Water and Water
courses./

Excess
Arbitra

, .
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the other partner without notice to 
•quit or demand of possession.

Where the holder of a tavern 
license enters into partnership with 
another person, to whom he assigns 
an interest in his tavern business, 
such assignment is not an assign
ment of his business within the mean
ing of section 37 of the Liquor 
License Act, IL S. 0. ch. 194, and 
does not require a transfer of the 
license.

Upon the construction of the part
nership agreement in this case, the 
new partner did not take an undivi
ded- one-half interest in the license.

Judgment of Robertson, J., vari
ed. Westbrook et ux. v. Wheeler et 
ux., Wheeler et ux. v. Westbrook, 559.

See Bankruptcy and Insolvency, 
1—Division Courts, 3.

PETITION.

Necessity /or.]—See Municipal 
Corporations, 6.

lGE,[2"

PLAN.

See Water and Watercourses.
’ROSE-
tPORA-

PLANT.

See Contract, 2.

PLEADING.

See Landlord and Tenant.

PRINCIPAL AND AGENT.

1. Contract—Commission on Sales 
—Time—Absence of Express Con
tract to Manufacture.]—In a written 
contract of agency the principal 
agreed to pay to the agent a fixed 
commission on all sales of goods man
ufactured by the former effected by 
or through the latter. The contract 
was made terminable at, the end of a 
year on a month’s notice by either 
party ; but it contained no express 
agreement by the principal to em
ploy for any pe 
ture any goods :

Held, that these terms could not 
be imported into the contract by 
implication. Morris v. JHnnick et 
al., 291.

2. Undue Influence — Excessive 
Payment for Services Procured by 
—Right to Recover Back]—Where, 
by reason of the confidential rela
tionship existing between plaintiff 
and defendant and the influence he 
was able to exert over her by assert-

PATENT FOR INVENTION.

R. S. C. ch. 61, sec. Ifi—Rights of 
Prior Manufacturer.] 
of the Patent Act, R. 8. 0. ch. 61, 
does not authorize one who has, with 
the full consent of the patentee, 
manufactured and sold a patented 
article for less than a year before 
the issue of the patent, to continue 
the manufacture after the issue 
thereof, but merely permits him to 
use and sell the articles manufac
tured by him prior thereto. Fowell 
v. Choum, 71.
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Excessive Charge for Fees.]—See 
Arbitration and Award, 1.

. ,

M
IH

M
M

H
IM

RM
M

H
V

R!



y

724 [vol.DIGEST OF CASES. XX1
ing knowledge of matters which he 
alleged could be used to her preju
dice, and which at the trial he ad
mitted had nonexistence, he was 
enabled to procure from plaintiff an 
excessive amount for services per
formed, and which was paid by her 
even after she had obtained inde
pendent advice, the, plaintiff was 
held entitled to, recover the same 

' back, less a reasonable amount for 
the services performed. Disher v.

' Glarris, 493.

Authority of Agent.]—See Bills 
of Sale and Chattel Mortgages, 1.

•See Negligence, 2.

vPRIORITY. thaij he .co 
par\ See Mortgage, 1, 3. Held, lat 
not apply 
claim agair 

Prohibit: 
fused. Re 
of Car let on

PROHIBITION.

Arbitration and Award—Lande 
Injuriously Affected — Joint Work 
by City and County—Remedy—Ap
pointment of Arbitrator—Powers of 
County Judge—One Arbitrator for 
Two Municipalities — Municipal 
Act, 55 Viet. ch. J$, secs. S91, 488, 
487-—interpretation Act, R. S. 0. ch. 
1, sec. <4 (24).]—An order of pro
hibition is an extreme measure, to 
be granted summarily only in a 
very plain case of excessive jurisdic
tion on the part of a subordinate 
tribunal.

A land-owfner alleged that by the 
building of a bridge over a river 
forming the boundary between a 
county and city, a joint work under
taken by the two municipalities, his 
land in the county had been injur
iously affected, for which he sought 
damages from both municipalities

Held, having regard to sec. 483 
of the Municipal Act, 55 Viet. ch. 
42 (O.), that he had no remedy 
except by arbitration under the 
Act.

SeeI

I:

PUBLIC
'

Public . 
Swearing i 
—Private (

person shot 
fane sweari 
or grossly i 
guilty of a 
indecency 
place :— 

Held, thi 
was to pre\ 
morals, anc 
public plac 
street, and 
the cutëom
272.<f

PRINCIPAL AND SURETY.

Security field by Creditor—Releasé 
of Same without Consent of Surety— 
Rights of Surety—Judgment]—The 
plaintiffs sued the defendant as eu- 

•' dorser of a promissory note made by 
a customer, of which they held a 
number, endorsed by various parties, 
and also a mortgage from the custo
mer on certain lands to secure his 
general indebtedness. Before this 
action the plaintiffs had released and 
discharged certain of the lands com
prised in the mortgage, without the 
consent of the defendant, but, in 
consideration of such discharge, had 
received the full value of the lands, 
and had applied the proceeds in re
duction of the general-indebtedness 
of the customer :—

Held, that the defendant as a 
surety was entitled to have* credited 
in reduction of his liability upon the 
note a pro rata share of the amount 
realized by the plainti 
gage, and also a pro rata share of 
the value of the security still in their 
hands. Molsons Bank v. Heilig, 503.

:

:

See <Pratt v. City of Stratford, 14 
O. R. 260; 16 A. R. 5, followed 

Held, also, that the case was 
covered by section 391 of the Act ; 
the expression “ a municipal cor
poration,” byJorce of the Interpre
tation At^bfR. 8. O. ch. 1, sec. 8 
(24), i>emg capable of being read as

i
PU

54 Viet.
—Boundar
Action of Tt 
—Time-A. 
diction—h 
Arbitrators- 
—Waiver— 
absence of

ral
Held, also, that it was competent 

for the County Judge to appoint 
the same arbitrator for both cor
porations, upon their making de
fault in naming an arbitrator, and

mort-

1I-v*
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V, thaï he .could proceed to do so ex 
parte :— x.

Held, lastly, that section 487 did 
not apply to the case of a joint 
claim against city and county.

Prohibition to the arbitrators re
fused. Re Gumming8 and County 
of Carleton et al., 607.

See Division Courts.

waiver of the objection by all persons 
interested, a county council has no 
jurisdiction under sub-sec. 3 of sea 
82 of the Public Schools Act, 
Viet. ch. 55 (0.), to appoint arbi
trators to hear an appeal from the 
action or refusal to act of a town
ship council and to determine or 
alter the boundaries of school sec
tions, unless a notice of appeal has 
been duly given within the time 
mentioned in sub-sec. 1.

Where a by-law of the county 
council  ̂appointing arbitrators was 
passed pursuant to a notice of 
appeal, in the form of a petition, 
filed with" the county clerk after 
such time had expired, and there 
was no waiver :—

Held, that the authority of the 
arbitrators to enter upon the inquiry 
being affected by the want of juris
diction of the council to pass the by
law, their award could not be con
firmed by sec. 96 of the Public 
Schools Act; and the by-law 
quashed.

The application to quash was 
made by a ratepayer of the school 
section whose boundaries were in 
question, acting at the request of 
the trustees of the section, and the 
solicitors acting |»r him were also 
retained by the trustees, whose sec
retary-treasurer appeared befohe the 
committee of the county council,, 
before thé by-law was passed, and 
before the arbitrators, and did not 
make objections to the jurisdiction 
of either body :•—

Held, that, in the absence of proof 
of the authority of the secretary- 
treasurer to represent the trustees, 
it could not be said that they had 
waived their right to object to the

nde
rork
Ap-
« of
for

PUBLIC MORALS AND CON
VENIENCE.

Public Morale—By-law against 
Swearing in Street or Public Place 
—Private Office in Custom House.] 
—A city by-law enacted that no 

. person should make use of any pro
fane swearing, obscene, blasphemous 
or grossly insulting language, or be 
guilty of any other immorality or 
indecency in any street or public 
place :— /

Held, that the object of the by-law 
was to prevent an injury to public 
morals, and applied to a street or a 
public place ejusdem generis with a 
street, and not to a private office in 
the cufôom house. Regina v. Bell, 
272.<f

[83,

pao- 
I, to 
u a 
dic-

the
iver 
n a 
der-
his

jur-
ight

483

ledy
the

See Criminal Law, 2.
14

-was 
Let ; 
cor- 
pre- 
c. 8 
d as

PUBLIC SCHOOLS-

5b Viet. ch. 55, secs. 82, 96 ( 0.) 
—Boundaries of School Sections— 
Action of Township Council—Appeal 
—Tim County Council —Juris
diction— By-law — Appointment of 
Arbitrators—Award—Confirmation 
—Waiver—Evidence of]—In the 
absence of satisfactory evidence of

uifit
oor-

proceedings, npr that the rights of 
the applicant were entirely goné and 
merged in those of/the trustees. Re 
Martin and Courfay of Simcoe, 411,

de-
and

A i
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pudiated the agreement and paid 
back the $500. At the trial the 
defendants set up the release \

Held, upon the evidence, that the 
release was ineffectual :— i

Held, also, that it wasnot neces
sary that a separate action should__ _
be brought to try the validity of the ' 
release. ,

Emeris v. Woodward, 43 Ch. D.
185, distinguished. 4 Johnson v. 
Grand fhmk R. W. Co., 64.

Z Affirmed by the Court of Appeal.

See Negligence, 2—Water and 
Watercourses.

726 DIGEST OF CASES.

PUBLIC POLICY.

See Contract, 1.

RACE.

Dispute as to Result—Right of 
Court to Interfere byJnjunction.]— 
See Gaming, 2.

RAILWAYS.

Accident at Crossing—Negligence 
— Findings of Jury — Release of 
Cause of Action—Settlement Pend- 
ing Action — Validity of—Trial of 
Issue as to.\—In an action to reco

damages for the death of the 
plaintiff’s husband, who was killed 
at a railway .crossing by a train of 
the defendants, the jury found that 
the engine bell was not rung on 
approaching the highway 
ringing until the engine crossed it ; 
that the deceased did not see the 
train approaching * in time to avoid 
it ; and that he had no warning of 
its approach ; and assessed damages 
at $1,000 :—

Held, that the plaintiff was enti
tled to judgment upon these findings, 
notwithstanding that the jury, to a 
question whether the deceased, if he 
saw the train approaching, used pro
per care to avoid it, answered “ we 
don’t know.”

After the action was at issue an 
agreement was made between the 
deÿndants and the plaintiff, the lat
ter an ignorant person 
the advice of her solicitor or other 
competent advice, and misled by 
statements made on behalf of the 
defendants, whereunder she received 
$600 from the defendants and exe
cuted a release under seal of the 
.cause of action. She afterwards re-

/
RAPE.ver

See Criminal Law, 2.

kept
REASONABLE AND PROBABLE 

CAUSE.

See Malicious Arrest and Pro
secution, 1.

RECEIVER.

See Execution.

REGISTRY LAWS.

See Mortgage, 3.

and without

Cause of Action.]—See RAILWAYS.

See Doweb—Principal And Sur
ety-Will, 1.

/
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SALE OF LAND.

. Standing Timber.]—See Timber.

RESTRAINT OF TRADE.

See Contract,', h

paid >

;1 tiie
/

it the

r SCHOOLS.neces- 

of the
SALE OF GOODS.

See Public Schools.
Contract — Payment of Price — 

Property — Possession*- Trespass — 
Trover —Amendment— Account.]— 
The defendant agreed to get out 
wood for the mortgagors of the 
j laintiffs, whose mortgage covered 
certain wood then piled, as also 
future acquired wood brought on 
the premises, and to place it upon 

"the^iremises at a specified price, and 
tne mortgagors agreed to pay part 
of the price as the wood was got out, 
and the balance in cash upon and 
according to a measurement to be 
made by them. Subsequent to the 
date of the mortgage, wood was got 
out, placed on the premises, and 
measured in the presence of all 
parties, and the quantity agreed 
u|>on, and marked with plaintiffs’ 
mark :—

Held, that the property in the 
wood became at once vested in the 
mortgagors, and through them in the 
plaintiffs ; but such vesting did. not 
transfer the right of possession with
out payment of the priced; and 
therefore, the plaintiffs could not 
maintain trespass or trover for wood 
taken away by the defendant after 
appropriation and before, payment 
of the full price ; but were entitled, 
upqn amendment of the pleadings, 
to a declaration of their right to the 
property, and to possession upon 
payment of the amount due, and to 
an account of the wood not received 
by them. Rogers etal. v. Devitt, 84.

Ih. D. 'N

•n v. SEDUCTION.

Evidence of Rape.]—See Criminal 
Law, 2.

R AND

SEPARATE ESTATE.

See Husband and Wife.

SERVANT.

See Master and Servant.
ABLE

o Pro- SBT-OFF.

See Landlord and Tenant.

SEWERS.

Improper Construction of.]—See 
Municipal Corporations, 5.

SLANDER.

See Defamation.

SOLICITOR

Acting as Arbitrator.]—See ARBI- 
Tenant—Principal and Agent, 1. tration and Award, 3.

93—VOL. xxv. O.R.

iLways. LSee Bailment—Landlord andND SUR- I
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62 Viet.SPBOmO PERFORMANCE.
See Company, 3:>

R. S. 0. oh 176.]—See Malicious Ar
rest and Prosecution, 4.

R. S. 0. oh. 1, seo. 8 (24).]—See Pro-
HIBITI0N."~

R S. 0. oh. 61, secs. 69, 77, 240, sub- 
seo. 4 (c).]—Su Division Courts, 1, 8,

62 Viet. 
PANY, 4.

64 Viot. 
Public Sc

6 T——4

STATUTE OP FRAUDS
Statute of Frauda—" Giving of 

Sheep to Double ”—Contract not to 
be Performed within a Year—Exe
cuted Contract.]—The Statute of 
Frauds does not apply to a contract 
which has been entirely executed on 
one side within the year from the 
making so as to prevent an action 
being brought for the non-perfornp^L 
ance on the other side. Z 

( Ana, therefore, where ther plrin- 
"tiff delivered sheep to the defendant 

from the making of a

66 Viot.4.

R. S. 0. oh. 63, sec. 29.]—See Arbi
tration and Award, 1.

R.rS. 0. oh. 64, seo. 16.]—See Com
pany^.

R. s\/O. oh. 70,
Habeas Corpus.

HO, chZTS.]—-See" Municipal cj)R-

66 Viot.
RUPTCY AT

66 Viot
BURANCE,

—Ste 66 Viot. 
483, 487,

6, 8, 0—P

65 Viot 
Assessmr:

PORATIONE

R. S. CL oh. 91»]—See Distriot^ourts.

R. 8. (X oh. 102,’ s$pf%]—See Mort
gage, 2. \ ^

R. S. 0. oh. 108.]—See Dower—Execu
tors and Administrators. '

R. 8. 0. oh. 114, sec. 80.]—See Mort
gage, 3.

R. 8. 0. oh. 124, see. 4.]—See Bank
ruptcy and Insolvency, 1, 3.

R. 8. 0. oh. 126, secs. 1, 4, 11.]--See 
Bills op Sale and Chattel Mortgages, 
1,2.

,s

within a
verbal contract with the defehdA&t 
under which the latter was to de
liver doutée the number to the plain
tiff atthe expiration of three years 

Held, that the contract was not 
within the statute. Trinjble v. Lank- 
tree, 109.

65 and 
276, 394, 
Constitui 
4—Gamin

66 Viot 
Servant,

Sale of Standing Timber.]—Seê
Timber.

A
81R. 8. 0. oh. 132.]—See Husband and 

Wipe.

R. 8. 0. oh. 136, secs. 11, 12.]—Su 
Insurance, 4.

R. 8. 0„ch. 167, seo. 62.]—See Com
pany, 6.

R. 8. 0. oh. 167.]—See Insurance, 1,

8TATÜTE OF LIMITATIONS:

See Will, 1.

SON
STATUTES.

2 W. * NÎ. hu. 1, oh. 6, ho. 57.]—See 
Landlord and Tinant. .

V»
R. 8. C. oh. 61, seo. 46. ]- See Patent 

por Invention.

R. 8. C. oh. 62.]—See Copyright, 1. 

R. 8. C. oh. 129.]—See Company, 1, 4. 

R. 8.0. oh. 167.]—See Criminal Law,

See C 
or THE ]

IF,,

3.
R. 8. 0. oh. 184, sees. 496, sub-sec. 2, 

669,683,686.]—See Municipal Corpora
tions, 3, 7.

R. 8. 0. oh. 194, seo. 37.]—See Part- >

61 Viot oh. 29, secs. 90 (A)
146, 146, 147 (D.).]—See W 
Watercourses.

See

, 123,144,
ATEB AND

See2.

r )
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)
Ar- 62 Viet. oh. 82 (D.).]—Set Company, 1.

62 Viet. oh. 82, boo. 8 (D.).]—Sjte Com
pany, 4.

64 Viot. oh. 66, boob. 82, 96 (0. ).]—A'ee 
Public Schools.

66 Viot. oh. 6 (0.).]—See Will, 2.

66 Viot. oh. 26, aeo. 2 (0.).]—-See Bank
ruptcy and Insolvency, 2.

66 Viot. oh. 39, sec. 33 (0.).]—See In
surance, 3.

66 Viot. oh. 42, secs. 668 (2), 270, 391, 
483, 487, 660, Bub-sec. 9, 669, 671 (2), 
686,686. T—See Municipal Corporations,

8, 9—Prohibition—Way.

65 Viot. oh. 48, aec. 124 (O.).J—See 
Assessment and Taxes.

66 and 66 Viot. oh 29, secs. 108, 198, 
276, 394, 762 (D.), Criminal Code.^See 
Constitutional Law, 2—Criminal Law, 
4— Gaming, 1—Habeas Corpus.

56 Viot oh. 26 (0.).]—See Master and 
Servant, 2.

TAXES

See Assessment ^nd^Taxes.
*R0-

1 TENANT.

See Landlord and Tenant. .

TIMBER.
-See Standing Timber—Parol Sale of 

—License to Cut—Revocation of— 
Statute of Frauds—Trespass—Jus- 
tijication.\ —Asa general rule a con
tract for the sale of standing timber 
which is not to be severed im
mediately is a sale of an interest in

6,

Upon a parol sale of timber for 
valuable consideration, with a parol 
license to enter upon the land 
during such time as should be neces
sary for the purpose of cutting and 
removing the timber, the de
fendant during the period allowed 
by the contract continued to cut and 
remove, notwithstanding he was 
notified not to do so

Held, in an action of trespass and 
for damages for timber cut after t.fie 
notice, that he was at liberty to 
shew the existence of the parol 
agreement in justification of what 
he had done, and under which no 
right of revocation existed, and to 
shew the part performance as an 
answer to the objection founded on 
the Statute of Frauds. Handy v. 
Cartuthers et al., 279.

ecu-

STREET.

See Way.
-See

SUCCESSION DUTY.AND
See Will, 2.

-See

SUMMABY CONVICTION •?

See Criminal Law, 4—Justice 
of the Peace.

!om*

>. 1.

1.2, SURETY.

See Principal and Surety.
)RA-

LBT- *
time

Appointment of Arbitrators to- 
HearAppeal.}—See Public Schools.

TAVERNS.

See Intoxicating Liquors.

144,
AND

J
\
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way Act, 61 Viet. eh. 29 (D.) Plan 
u 1—Riparian Proprietors—Infringe- 

Jurif diction of Division Courts.] we^ 0j Rights—Cause of ̂ Action— 
—See Division Courts, 4. Damages—Permanent Injury—Defi

nition of Watercourse—Permanent 
Source—Surface Water —Misdirec
tion—New Trial.]—By sec. 90 (h) 
of the Railway Act of Canada, 51 
Viet. ch. 29, a railway company - 
have power to divert any 
course, subject to the provisions of 
the Act; but in order to entitle 
themselves to insist upon the arbi
tration clauses of the Act, they must, 
having regard to secs. 123,144,146, 
146, and 147, shewti&on their regis
tered plans their inte^tidp to divert.

The defendants built an embank
ment which entirely cut off the 
plaintiff’s access to the water of a 
stream by diverting it from his 
farm

Held, that the diversion, not the 
damage sustained therefrom, gavç 
him his cause of action ; and the 
proper mode of estimating the dam- 

to treat the diversion as

face watei 
a source, 
the jury f 
v. Stroua 
from its c 
the jury, 1 

Per A 
the Judg 
be held t< 
reversing 
Stroud ; 
charge w; 
Arthur v

TITLE TO LAND.

TRESPASS.
See MalioIdus Arrest and Prose

cution, 2-£Negligrnor, 3—Sale 
of Goods-kTimber.

water-

I
37.TROVER.

See Sale of Goods. Afflr

See M 
—Neglii

UNDUE INFLUENCE.

See Principal and Agent, 2.

Hiyhu 
hands— 
‘j Owner 
Jec. 660, 
ot land a 
om the p 
80to of i 
of Sub-se 
solicited 
as such 

reuiK 
the 'moi 
with the 
to the m
gage, if
Broun 1

ULTRA. VIRES.

Set Constitutional Law, 2— 
Municipal Corporations, 7.I

ages was 
permanent and to consider its effect 
upon the value of the farm.

AfcGUlivray v. Great Western R. 
W. Co., 25 Ü. C. R. 69, distinguished, 

alleged
gully or depression created by the 
action of the water. - The defendants 
disputed that any water ran along 
it, except melted snow and rain 
water flowing over the surface mere
ly. The plaintiff contended that 
there was a constant stream of water, 
only, if ever, ceasing in the very dry 
apmmer weather :—

Held, per Street, J., that without 
a permanent source, which, however, 
need not necessarily be absolutely 

failing, there cannot be a 
watercourse ; and that, as the atten
tion of the jury was not expressly 
called to the difference in effect 
between the occasional flow of sur-

a
VERpiOT

General.]—See Master and Ser
vant, 2.

watercourse was a

the
WAIVER.

See Public Schools.

WARRANT.

See Malicious Arrest and Pro- 
t éBOUTION, 2.

Publi
Public

See Mu\
neverWATER AND WATERCOURSES.

Divenion qf Watercourse by Rail
way Company—Remedy—Compen- 
lotion—Arbitration Claueee of Rail Se

A'
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'an WILL.face water and the steady flow from

the jury there should be a new trml. deviaed Jt0 hU aon G. «the propevty 
Per Armovb, C. J, that what j die p08Se8aed oHn filage 

toe Judge toM the jury could not àtaoFlot 28 in the 10th con-
be held to be a misdirection without q{ b „ Jn the earl t of
reversing the decision in Beer v. the ^ he had u8ed ^ w0,.da 
Stroud; and the objection to the wiaM t0 dispoae „f my wovldly 
charge was too vague and indefinite. *„ Th(f teatatm. did, not
Arthur v. Grand Irunk R. W. Co., £w£,0/28> alld the only land he did

own in the 10th concession of B. 
was a part of lot 29. The will con
tained no residuary devise.

Upon a petition under the Ven
dor and Purchaser Act 

#eld, that the part of lot 29 
owned by the testator did not jjass 
by the will to the son.

" ■After the death of the testator, all 
Highway-Closing of-Adjoining his children executed a deed of re- 

Lands-Right, of Mortgages of- ‘ease to the executors of his will 
i Owner "—Cm. Man. Act, 1898, containing a recital that the part of 4c. S60, sub-sec. 9.]-A mortgagee kt 29 owned by the testator was N 
of land adjoining a highway is one devised to the son G„ and that he 
ok the persons in whom the owner- was then in possession 
sHp of it is vested for the purposes Held, that there was no estoppel 
of lb-sec. 9 of sec. 550 of the “ Con- <“• "»°“g the members of the.lamily, 
solicited Municipal Act, 1892," and who together constituted one party 
as such is entitled to pre-emption to the deed:
thereunder, subject to the right of HM, honorer, upon ^evidence, 
the'mortgagor to redeem it alon^i that G. had acquired a good title to
with the mortgage, or to have it soldl^® Statiito^flLitnitotiomK ^R^BcUn

and Leslie, 136.

#«-

efr

rec-
w
51

my
ter-

of
itle
rbi-

37.
46]

Affirmed by the Court of Appeal.

See Municipal Corporations, 2 
—Negligence, 3.

gis-
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rain 

nere- 
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1 dry

to the mortgagor subject to the mort-, 
gage, if the mortgagor so prefer. 
Broun v. Buahey et al., 612. ï2. Executors and Administrators 

—Succession Duty—55 Viet. ch. 6 
(0.)—Residue—Pro Ratay Meaning 
of.]—A testator devised and be
queathed all his real and ]>ersonal 
estate to his executors and trustees 
for the purpose of paying a number 
of pecuniary legacies, some to per
sonal legatees, and others to charita
ble associations, and provided that

Public Place, Swearing in.]—See 
Public Morals and Convenience.

See Municipal Corporations, 1, 4.

bhout 
ever, 
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be a 
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ressly 
effect 
l sur-

\

WIFE
See Husband and Wife.r
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F. att 
unmarrii 

Held, 
executor 

Decisi 
versed.

Little
distingu
Broddy

the residue of his estate should be 
divided pro rata among the lega-

the direction as to payments made 
after the date of the will should am 
ply thereto :— >

Held, that the effect of the codicil 
was to revoke the whole of the 
third clause. Edwards v. Findlay, 
489.

Held, that it was the duty of the 
executors to deduct the succession 
duty payable in respect of the^pecu- 
niary legacies,,,before paying the 
amounts over to the legatees, and 
they had no right to pay.su ch suc
cession duty out of the residue left 
after paying thé legacies in full.

Where the residue of an estate is 
directed to be divided pro rata 
among prior legatees they take such 
residue in proportion to the amount 
of their prior legacies. Kennedy et 
al. v. Protestant Orphans' Home et 
al., 235.

5. Construction—“ Right Heirs ” 
—Period of Ascertainment—Dis
tribution of Estate—“ Equally ”— 
Per Capita and not per Stirpes.]— 
Upon appeal from the Master’s 
report on a reference for the ad
ministration of the estate of the 
testator whose will was construed in 
Coatsworth v. Carson, 24 O. R. 
185 :—

Held, having regal'd to the judg
ment in that case, that the “ right 
heirs” were to be ascertained at 
the date of the death -of the testa
tor’s daughter, and among them 
the whole of the estate was to be 
divided equally, share and share 
alike.

The expression i{per stirpes ” in 
the former judgment was improvi- 
dently used, due weight not having 
been given to the word “ equally.” 
Re Ferguson, Bennett v. Coatsworth, 
591.

7. De 
—Time 
A testât 
his dauj 
their joi 
of then 
decease 
real and 
enjoyed 
my law 
the test 
survivir 
death o 
was his

Held, 
self exc! 
ing tren 
by the e 
meant t 
of the d 
his wife 
be his 1

Jonei
proved
Thompi

Testa 
ous Fa

■ i

3. Devise—Charitable Bequest— 
Indef/niteness—Scheme. ] 
tor by his will. devised 
named persons who were appointed 
the executors and trustees thereof, 
the remainder of his estate to be 
used to further “the cause of our 
Lord Jesus Christ ” :—

Held, that the legacy was not void 
for indefiniteness, and discretion 
having been given to the 
and trustees, it was not necessary 
that a scheme should be directed. 
Phelps v. Lord et al, 259.

—A testa
te certain

i

executors

j t— Conditional Fee — 
Executory Devise.]—A testator by 
his will devised as follows :—“ I 
give and bequeath to my son F. 
* * lot No. * * at the age of 
twenty-one years, giving the execu
tors power to lift the rent and to 
rent, said executors paying F. all 
former rents due after my decease 
up to his attaining the ag(e of 
twenty-one years.

* * #

6. Devise
4. Codicil—Revocation of Bequest.]

—A testatrix by the third clause of 
her will bequeathed to S., the inter
est on the sum of $3,000 for life, 
and after his death directed the 
$3,000 to be divided among his 
children, and by a subsequent clause 
she directed her executors to deduct 
out of the $3,000 all payments made 
to S. after the date of the will. By 
a eodiciF she directed that the be
quest number three, bequeathing to “ At the death of any 
S. the interest on $3,000 be revoked, sons or daughters having no teste 
and in lieu thereof the sum of $500 their property to be divided equally 
be paid to him, or his heirs, and that among the survivors.” >

See 1 
Admini

£one
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F. attained twenty-one and died 
unmarried and without issue

Held, a conditional fee, with an 
executory devise over.

Decision of Ferguson, J., re
versed.

Little v. Billing», 27 Gr. 353, 
distinguished. Crawford et al. v. 
Broddy et al., 635.

7. Dètrise—" My Lawful Heir» " 
—Time tvjien Heir» Ascertained.]— 
A testatpr by his will after a gift to 
his daughter and. her mother for 
their join^ve8» an^ *° the survivor 
of them, directed that, “at the 
decease of both, the residue of my 
real and personal property shall be 
enjoyed by, and go to the benefit of 
my lawful heirs.” Both survived 
the testator and died, the daughter 
surviving the mother, 
death of the testator, his daughter 
was his only heir :—

Held, that the testator had him
self excluded his daughter from be
ing treated as one of his heirs, and 
by the expression “ my lawful heirs ” 
meant the persons who at the time 
of the death of the last survivor of 
his wife and daughter should then 
be his heirs-at-law.

donee v. Colbeck, 8 Yes. 38, ap
proved and specially referred to. 
Thompson et al. v. Smith, 652.

Testamentary Guardian—lieliyi- 
Faith.]--See Infant, 3.

See Execution—Executors and 
Administrators. .

DIGEST OF OASES.OL.
WORDS AND PHRASES.

« Absconded.”] — See Malicious 
Arrest and Prosecution, 1.

« A Home.”]—See Execution.

“ Books and Literary Composi
tions.”]—See Copyright.

“ Doing Business in Canada.”]— 
See Company, 4.

“ Equally.”]—See Will, 5.

“ Giving of Sheep to Double.”]— 
See Statute of Frauds.

ilMy Lawful Heir8.”]—See Will, 7

“ Owner.”]—See Way.

“ Per Stirpes.”]—See Will, 5.

“ Plant.”]—See Contract, 2.

“ Procuring.”] — See Criminal 
Law, 4.

<» pro rata.”]—See Will, 2.

“Public Place”] —See Public 
Morals and Convenience.

“ Right Heirs.”]—See Will, 5.

“ Servant in Husbandry.”]—See 
Master and Servant, 2.

“ To be 
cipal Corporations, 9.

“ Unlawful”] — See Criminal 
Law, 1.
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WORKMEN’S COMPENSATION 
, POR INJURIES AO»

See M ABTER AND SERVANT.
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See Company, 1, 3, 4, 6,
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