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THE ACT RESPECTING INSOLVENCY.

A good system of insolveney is necessary in every mer-
cantile community, Men there are, and always will be,
who, through misfortune, fail in business, and become
unable to pay their debts in full. Others there are, and
always will be, who, through a pretence of insolvency or
inability to pay their debts, fuil, and fail, as it is said,
with 8 full band. The object of a good insolvency act
is a3 much to protect the honest but unfortunate debtor,
as to punish the dishonest or fraudulent debtor; and to
do so 2s cheaply and expeditiously as is consistent with
efiiciency.

It is said that such is the aim of the Iusolvency Act
which became law during the last session of the Provineial
Parliament. In some way or other an insolvency law,
while much needed and really called for in Upper Canada,
was cither opposed or coldly supported in Lower Canada;
and yet we ore indebted to a Lower Canada lawyer for the
measure which has now become law.

We have always maintained that it was the duty of the
government, and especially of the Upper Canada scetion of
it, to introduce and carry a chieap and efficient insolvency
law.  Year after year nothing was done.  Mea either had
not the inclination or the :xbzmy to take the steps necessary
for the purposc. Year after year men unfortunate in
business were cither compelled to dvag out a life of wiser-

able existence awong us, or clse migrate to places where

the laws of debtor and creditor were in advance of ours. | for the benefit of his cudxtom to do so.

Iu this state of .hmt's tlte fr.unu' Jf the bill came to the
rescue, and through good repute and bad repute, persevered
till the end.

As usual there are various opinions as to the wisdom
and cfficiency of the infant legislative creation. It is tov
i much to expect that all men should agree in their estimate
of a measure of the kind. We never expected a perfect
measure. lad we waited till some man could be found
cowpetent and willing to introduce and carry a perfect
insolveney act, we should have waited till the end of time.
We prefer to have a measure of some kind, however crude,
upon which we can improve as instructed by the dictates
of experience. In this spirit we awaited the birth of the
measure now before us, in this spirit we receive it, and in
this spirit we shall approach an examination, necessarily
brief, of its provisions.

The act very properly commences by reciting that it is
expedient that provision be made for the settlement of the
estates of insolvent debtors, for giving effect to arrange-
ments between them and their creditors, and for the pun-
ishment of fraud. Such, therefore, are ihe necessities
recoguized in the framing of the act, aud such the objects
which the Legislature had in view whea framing the act.
But who are insolvent debtors? A class of persons in
the community whose state it is diffeult to distinguish
and define. It is not every man who, on the spur of a
demand, is wnable to pay his debts in full, that ought to
be declared insolvent. Wealth assumes in the social
scalemany forms. It is not always to be found in the
mere possession of money. Money is the medium of
exchange, and one which most men, in defiance of laws
against usury, endeavor to make as productive as possible.
Some men prefer to invest their money in real estate—
others in personal property—athers in stocks—and each to
his mind. Every man in business is, to some extent, at
some time or other, indebted to others. The necessities of
trade have given rise to bills of exchange and promissory
notes—the representatives of pecuniary obligations. It is
not every kind of property in Canada which is convertible
into moncy at a moment’s notice. A man may at a given
moment be unable to pay his debts in full, and vet bhave
assets equal to forty shillings in the pound on his indebt-
edness.  Who, therefore, is to be the judge of a man’s
insolvency?  If left to himself he may not determine the
question until his creditors become more cmbarrassed thar
himself. If left to others, without rules to guide thew,
their fears or their interest may drive them to the ruiu of
a fellow man, as well-to-do as themselves.  Still it is wise to
allow a man who feels himself unable to meet his engnge-
ments, and really desires in good faith to make an assignment
1t is just as wise,
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and still more necessary, to enable ereditors, under proper
restrictions, to compel o debtor unable to meet his engayge-
ments to assign his effects for the benefit of his creditors.
The former, known as voluntary assignmnents, we have had
for years in Upper Canada.  The latter, compulsory liqui-
dation, is the speciai objeet of bankruptey or insolvency
legislation.

In everything human there is a tendency to abuse.
Interest ofter: blinds men to the, 1inest cormmunds of cotn-
mon honesty. Of this of late years we have had number-
le-- instances in Upper Canada, as betwcen debtor and
creditor.  Iow many of the voluntary assignments made
since the expiration of our former bankruptey law to the
present time have been carried into effect so as to benefit
the creditors of the assignors? It is notorious that assign-
ments have been more frequently made for the protection
of the debtor than the benefit of the creditors. Why the
selection as assignee of o father, brother, or pliant clerk?
Was it that the estate assigned should be as speedily as
possible wound up for the benefit of those really entitled to
it? Was it not, rather, that the assignor might be secure
against executions while in the enjoyment of his property,
and so make his own terms with his creditors? In vain
did the Legislature from time to time interfere by scrap
legislation to mitigate so great and so growing a mischief

t is to be hoped that the Iusolveney Act now under con-
sideration will be found more effective.

The Act, of course, observes the distinction between vol-
untary assignmeots and compulsory liquidation. It enables
any person unable tu meet his engagements, and desirous of
making an assignment of his estate, to call a meeting of his
creditors; makes it his duty at the meeting to exhibit
statements showing the position of his affuirs; enables the
creditors at the mecting to »ame an assignee to whom the
assignment shall be made; provides for the choice of an
assignee if not chosen at the mecting; stipulates tha. the
assignee shall not be related, allied or of kin to the assignor;
gives 2 form of deed of assignmnent; enacts that no par-
ticular description or detail of the projerty or effects
assigned need be inserted in the deed ; declures that the
assignment shall be held to convey and vest in the assignee
the books of account of the insolvent, all vouchers, accounts,
letters and other papers and documents relating to his
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; liable to compulsory li;luidnlion are defined. ‘Thus—I1f ho

'absconds or i3 immediately about to abscond from this
Provinee with intent to defraud any creditor, or to defeat
or delay the remedy of any creditor, or to avoid being
arrested or served with legal process, or if being out of the
provinee he 8o remains with a like intent, or if he conceals
himself within this province with a like intent; if ho
secretes or is aboat to secrcte any part of his estate or
effects, with intent to defraud his ereditors, or to defeat or
delay their demands or any of them ; if he assigns, removes
or disposes of, or is about or attempts to assign, remove or
dispose of any of his property, with intent to defrsud,
defeat or delay his creditors or any of them ; if, with such
intent, he has procured his noney, goods, chattels, lands or
property to be seized, levied on or taken under or by any
process or execution, having operation where the debtor
resides or has property, founded upon a demand in its
nature proveable under the act, and for a sum exceeding
two hundred dollars, and if such process is in force and
not discharged by payment or in any manner provided for
by law; or if he has beca actually imprisoned or upon the
gaol limits for more than thirty days in a cisil action
founded on contract for the sum of two hundred dollars or
'upwards, and still is so iwmprisoned or on the limits; or if,
tin case of such imprisonment, he has escaped out of prison
or from custody or from the limits; if he wilfully neglects
or refuses to appear on any rule or order requiring his ap-
pearance to be examined as to his debts under any statute
or law in that behalf; if he wilfully refuses or neglects to
obey or comply with any such rule or order made for pay-
went of his debts or any part of them; if he wilfully
neglects or refuses to obey or comply with the order or
decree of the Court of Chuncery, or of any of the judges
thereof, for payment of money; or ¥ he has made any
general conveyanee or assigument of his property for the
benefit of his creditors, otherwise than in the monner pre-
scribed by the act.

If a trader ceases t» meet his comnercial liabilities
generally as they become due, any two or more crediiors
for suwms exceeding in the aggregate $300 may demand an
assignment for the benefit of creditors. The debtor, if
disputing his cbligation to make an sssignment, or the
right of the creditors to demand it, may by petition appeal

business, all moneys and negotiable paper, stocks, bonds  to the judge. If the petition be rejected the estate of the
and other sccuritics, as well as all the real estate of the | debtor becomes lable to compulsory liquidation under the
insolvent, and all his interest thercin, whether in fee or jact. But a procecuing to place the estate of an insol-
otherwise, and also all bis personal cstate, and moveable | vent in compulsory liquidation must be taken within three
and unmoveable property, debis assets and cffects, cxcept- | months next after the act or omission relied upon as sub-
ing such as are exempt from scizure and sale under exocu- jecting the estate thereto.

tion by Jaw. So in regard to compulsory liquidation. The| Tn case any creditor in Upper Canada, by affidavit of
circumstances under which the estate of a debtor becomes | himself or of any other individual, shows to the satisfoction
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of the judgo that he is a creditor of the insolvent for a sum  The purchaser may sue for them in his own name.

Lo

of not less than $200, and also shows by the affidavits of | the assiguce may sell the real estate of the insolvent, but

two credible persons such fucts and circumstances as satisfy | only after advertisement thercof.

If the price offered for

the judgo that the debtor is insolvent within the meaning ' real estate be, in the opinion of the assignee, too small, he

of the act, and that his estate has become liable to compul- |

may withdraw the real estate from sale, and afterwards sell

sory liquidation, the judge may order the issue of a writ of . it under such dircctions as he may reccive frouws the credi-

attachment against the estate and effects of the insolvent. .
The sheriff upou rcccipt of the writ publishes a notice to | cffect that: if made by a sheriff.
all persons having in their possession, ecustody or power | in regard to leases.

tors. 'The sale in Upper Canada is to have no greater
Special provision is made

'The assignee is made subject to the

any portion of the assets of the insolvent, or in any way  summary Jurlsdlcuon of the court o0 judge, in the same

indcebted to him. The estate and effects are, when scized, .

to be placed by the sheriff in the custody of the official .
assignee appuiated by the Board of Trade, and if none such, .

then in the hands of such solvent and responsible person |
Itis the !

as may be willing to assume the guardianship.
duty of the person so placed in possession of the estate and
effects to make an inventory. The inventory must be filed
in court on the return day of the writ.  The insolvent may
within five days from the return day of the writ, appeaj
to the judge against it. Tmmediately upon the expiration
of the five days, if no petition be filed, provision is made
for a meeting of the creditors. The judge at the meeting,
upon the advice of creditors, appoints an assiguee. The
guardian, upon the appointment of an official assignee,
delivers to him the estate and effects attached. The whole
of the estate and effects, seized or not scized, vest in the
official assignee by virtue of his appointment.

The choice of assignec in case of insolvency is a matter
of much moment. JEverything in a measure depends upon
the choice of an honest, abie and discrect man. It is not
safe to allow such a sclection to depend upon charce.
Poxwer is therefore given to the Board of T'rade at any place,
or the council thercof, to name any number of persong
within the county in which the Board of Trade exists, or
within any county adjacent therete in which there is no
Board of Trade, to be official assignees for the purposes of
the act. The persons appointed must give security for the
due fulfilment of the duties of the office. It is made the
duty of the assignee to call meetings of creditors, whenever
required in writing so to do by five creditors, whenever
required by the judge so to do, or whenever he shall bim-
self require instructions from the creditors. All powers
vested in any ipsolvent which he might legally execute for
his own benefit are vested ia the assignee. The assignee
may sue for the collection of debts, and ueder certain
circumstances may be sued. If the assignee, after having
acted with due diligence, find that debts remain, the
attempt to collect whick would be more onerous than bene-
ficial to the estate, he may report the same to a mecting of
the creditors duly called for the purpose. Such debts may
under a given state of circumstances, be sold by auction.

" manner and to the same extent as the ordinary officers of
the court. So befure dividends declared, the assignee may
be removed by the judge upon preof of fraud or dishounesty
in the cusiody or management of the estate, in which case
power is vested in the judge to appoint his successor
After dividends declared the assignee may be removed by
a resolution of the creditors present or represented at o
meeting duly called for the purpose, in which event they
have the power of appoiuting his successor. The remune-
ration of the assignee is to be fixed at a meeting of the
creditors called for the purpose. If not so fixed before the
declaration of = final dividend, it is to be piaced in the
dividend sheet as a rate not exceeding five per cent. upon
cash receipts.

Important as is the scrvice of an uble and reliable
assignee, no less so is the speedy declaration of divi-
dends. The one is a means to an end, which is the
other. IHitherto, dividends under voluntary assignmnents
were so rare as scarcely to be named.  Settlement upon
his own terms, not dividends aceording to the nature of
his estate, was the main object of an assignee, in days
which we hope we can now ecall bygone. The machinery
is at length at hand for enforcing dividends, so long as
there is an estate out of which to draw them. Upon the
expiration of tsvo months from the first insertion of the
advertisement giving notice of an assignment, or of the
appointment of au official assignee, or as soon as may be
after such period, and afterwards from time to time; at
intervals of not more than six months, it is made the duty
of the assignce to prepare and keep constantly accessible to
creditors, accounts and statements of his dvings as such
assignee, and of the position of the estatc. It is also made
his duty at similar intervals, to prepare dividends of the
estate. In the preparation of the dividend sheet, due
regard is to be had to the rank and privilege of every cre-
ditor. 1f the insolvent owe debts both individually and as
a member of a copartnership, the claims against him, of
course, rank first upon the estate by which the debts they
represent were contracted, and only rank upon the other
after the creditors of that other have been paid in full.
The creditors may allot to the insolvent by way of allow-
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ance any sum of wouey, or any property they they think
proper, and the allowance so made must be inserted in the
dividend sheet. 8o costs incurred in suits agninst the
insolvent after due notice of an assignment, or of the issue
of a writ of attachment in compulsory liquidation has been
givon according to the provisions of the act, are to rank
upon the estate of the insclvent; clerks and other persons
in the employ of the insolvent in and about his business
and trade, ave privileged for avrears of salary or wages, at
the time of the assiznment or issue of writ of attachment ;
but no arrears beyond three months are to be allowed.  So
soon as the dividend sheet is prepared, notice thercof must
be given by advertisement. Dividends not objected to are
to be paid after the expiration of six judicial days from the
day of the last publication of the adverticement. The
assignee may, under certain circumstances, reserve divi-
dends for creditors who have not proved their claims before
the declaration of the first dividend; but, if such claims
be not filed before the declaration of the last dividend, the
dividends reserved become part of the last dividend. Pro-
vision is made for the trial, by the assignee, of disputes in
regard to dividends. All dividends unclaimed at the time
of the discharge of the assignee, are to be left in the bank
where deposited for three years. If then unclaimed, they
are to be paid over with interest, to the Provincial Govern-
ment ; but if afierwards duly claimed, the Government is
required to pay them over, with interest at the rate of
three per cent. to the persons entitled thereto. If any
balance remain of the estate of an insolvent, after payment
in full of all debts due by the insolvent, the balance may be
paid over to the insolvent upon his petition to that effect
duly notified to the creditors by advertisement, and granted
by the judge.

The assignee is not made the sole judge without appeal
in matters referable to his determination under the act:
there may be au appeal to the judge from the award of the
assignee.  So, if any of the parties are dissatisfied with the
decision of the judge, there may, in Upper Cauada, be an
appeal to cither of the superior courts of common law, or
to the Court of Chancery, or to any onc of the judges of
these courts : the latter appeal is regulated both as to time
and mode. So the procedure on the appeal is declared;
but we have not ‘space in this review of the act, to dwell
upon mere procedure. 'The costs in appeal are in the dis.
cretion of the court or judge to whom the appeal is made.

An InsolvencyjAct would be incomplete without some
legislation against frauds and preferences. Accordingly,
we have in this act a declaration that all gratuitous con-
tracts or conveyances without consideration, or with a
merely nominal consideration, made by a debtor afterwards
becoming insolvent withiu three months next preceding
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the dato of assignment, or issuc of warrant of attachment ;
and all contracts by which creditors are injured, obstructed
or delayed, made by a debtor unable to meot his engage-
ments, and afterwards becoming insolvent, with a person
knowing of such inability, or baving probable cause for
believing such inability to exist, or after such inability is
become public and notorious, shall be presumed to be
made with intent to defraud creditors. So a contract or
conveyance for comsideration, by which creditors ave
injured or obstructed, made by a person unable to meet his
engagements, with a persen ignorant of such inability, and
before it has become public and notorious, but within
thirty days next beforo the execution of the deed of assign-
ment or issue of writ of attachment, is declared voidable,
and may be set aside by any court of competent jurisdic-
tion, upon such terms es to the protection of such person
from actual loss or liability by reason of the contract, as the
court may order. Contracts or conveyances made, and
uuts done by a debtor, with intent fraudulently to impede,
obstruct or delay his creditors in their remedies against
him, or with intent to defraud his creditors, or any of them,
and so made, done, and intended with the knowledge of
the person contracting or acting with the debtor, and which
bave the effect of impeding, obstructing or delaying the
creditors in their remedies, or of injuring them, or any of
them, are prohibited, acd are nnll and void, notwithstand.
ing that such contracts, conveyances, or acts be in consi-
deration or in contemplation of wmarriage. If any sale,
deposit, pledge, or trapsfer, be made by any person in
contemplation of insolvency, by way of security for pay-
iment to any creditor, or if any goods, effects, or valuablo
sccurity be given by way of payment by such person to any
creditor, whereby such creditor btaios or will obtain an
unjust preference over the other creditors, such sale, depo-
sit, pledge, transfer or payment is declared to be null and
void, and the subject thereof may be recovered back for the
beuefit of the estate by the assignee, in any court of com-
petent jurisdiction ; and if the same be made withiz thirty
days next before the attachment, 1t shall be presumed to
have been so made in contemplativn of insolvency. Every
payment made within thirty days next before the execu-
tion of a deed of assignment, or the issue of a writ of
attachment, by a debtor unable to meet his engagements in
full, to a person knowing such inability, or having proba-
ble cause for believing the same to exist, is void, and the
amount paid may be reeovered back by suit, in any compe-
tent court, for the benefit of the estate; but if any valu-
able security be given up in consideration of such payment,
“such security, or the value thereof, must be restored to the
ereditor before the return of such payment can be demand-
led. Any transfer of a debt due by the insolvent, made

|
l
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within thirty dnya nest provlous to the exceution of a dccd
of assignuient or the issue of a writ ¢” attachment, or at
any time afterwards, to a debtor knowing or lsving proba-
ble cause for believing the insolvent to bo unable to meet
his engagoments, or in comtemplation of his insolvency,
for the purpose of cnabling the debtor to sct up by way of
compensation or sct-off the debt so transferred, is declared
to bo null and void us regards the estate of the insolvent ;
and the debt due to the estate of the insolvent is not to be
compensated or affected in any manner by a chim so
acquired ; but the purchaser thercof may raok on the
estate in tho place and stead of the original creditor.

Deeds of composition are, to a certain cxtent, favoured
by the act. It is declared that 2 deed of composition and
discharge exccuted by the majority in number of those of
the creditors of an iusolvent who are respectively creditors
for sums of one hundred dollars and upwards, and who
represent at loast three-fourths in value of the liabilities of
the insolvent, subject 20 be computed in ascertzining such
proportion, shall have the samo effect with regard to the
remainder of his creditors, and be binding to the same
extent upon him, and upon tham, as if they were also par-
ties to it. Such a deed may be validly made cither before,
pending, or after proceedings upon an assigoment, or for
the compulsory Hquidation of the estate of the insolvent ;
the discharge therein agreed to is to bave the same effect
8 an ordinary diseharge obtained as already provided. If
the insolvent procures 1 deed of composition and dis-
charge to be duly ex ed, and deposits it with the
assignee pending the pr¢ :edings upon a voluatary assigo-
meot or for compulsory liquidation, the assignee, after the
period hereinbefore fised as that after which dividends may
be declared has Jlapsed, must give notice «.” such deposit
by advertisement. If opposition to such composition and
dischargge be not made by a ereditor within six judicial
days after the last publication of such notice, by filing with
the assignee a declaration in writing that he objects to such
composition and discharge, the assignee must act upon the
deed of composit.on and discharge according to its terms.
But if opposition be made thercto within the said period, or
if mede, be not withdrawn, then he must abstain from
taking any action upon such deed until the same las been
confirmed, as hercinafter mentioned. The consent in
writing of the proportion of oreditors to the discharge of a
debtor after an assignment, or after his estate has been put
in compulsory liquidation, absolutely frees and discharges
him from all liabilities whatsoever (except such as are
hercinafter specially excepted) existing against him and
proveable against bis estate, which are mentioned and set
forth in the statement of his affairs anuexed to the deed of
assignment, or which are shewa by any supplemeatary list

of creditors furnished by the insolvent, previous to such
discharge, aud in time to permit the creditors thercin men-
tioned obtaining the same dividend as other ereditors upon
his estate, or which appear by any claim subsequently fur-
nished to the assignee, whether such debts be exigible or
not at the tirao of his insolvency, and whether di _ct or
indirect. If tho holder of auy negotiable papoer unknown
to the insolvent, the insertion of the particulars of such
paper in such statement of affairs, with the declaration that
the holder thercof is waknown to him, brings the debt
represented by such paper, and the holder thereof, within
tha operation of this section. A discharge under the act
is not to operats any change in the liability of auy per-
son or company sccondarily liable for the debts of the
insolvent, cither as drawer or endorser of negotiable paper,
or as guarantor, surety or otherwise, nor of any partner or
other person, liable jointly or severally with the insolvent
for any debt ; nor is it to affect any mortgage, hypotheque,
lien, or collateral security held by any creditor as scourity
for any debt thereby discharged. Nor is a discharge under
the act to apply, without the express consent of the cre-
ditor to any debt for enforcing the payment of which the
jmprisonent of the debtor is permitted by tha act, nor to
any debt due ns damages for personal wrongs, or as a
penalty for any offence of which the insolvent bas been
convicted, or as a balance of account due by the insolvent
as an assignee, tutor, curator, trustee, executor, or public
officer ; nor shall such debts, nor any privileged debts, nor
the creditors thereof, be computed in ascertaining whether
2 sufficient proportion of the creditors of the insolvent bave
done, or consented to any act matter or thing under the
act; but the creditor of 2ny debt due ns a balance of
account by the insolvent or assignee, tutor, curator, trustee,
executor, or public officer, may claim and accept a dividend
therein frum the estate, without being in any respect
affected by any discharge obtained by the insolvent.

Provisions are made for the coufirmation of the discharge,
or for contesting it, which it is unnecessary for us here to
consider in detail. Kvery discharge or composition, or
confirmation of any discharge or composition, obtained by
fraud, or fraudulent proference, or by means of the consent
of any creditor, procuzed by the payment to such of any
valuable consideration for the consent, is declared null and
void.

Oue thing more is necessary to the completeness of the
act, and that is some provision for the examination of the
insolvent and compulsory disclosure of property and effeets
whenever and so often as requisite, to the winding up of
the estate. We are glad to find that the legislature has
not been unmindful of this requirement. Immediately
upen the expiry of the period of two months from the first
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insertion of the advertisemnent giving notice of an assign-
ment, or of the appointment of an official assignee, it is
made the duty of the assignee to eall a mecting, by adver-
tisoment, of the creditors, for the public examination of
the insolvent, and to summon him to attend the meeting.
At the meetin, the iusolvent may be examined on oath,
sworn before the assignee, or on behalf of any creditor pre-
sent, in his turn; the cxamination is to be reduced to
writing by the assignee, and signed by the insolvent. Any
questions put to the insolvent at the meeting, which he
ghall answer cvasively, or refuse to answer, must also be
written in such examination, with the replies made by the
insolvent to the questions. The insolvent must sign the
examioation. If he refuse to sign it, his refusal is to be
entered at the foot of the examination, with the reasons of
such refusal, if any, as given by himself. The examination
is to be attested by the assiguce, and filed in the office of
the court. The insolvent may also be from time to time
examined as to his estate and effects upon oath, before the
judge, by the assiguee or by any creditor, upon an order
from the judge, obtained without notice to the insolvent,
upon petition, setting forth satisfactory reasons for such
order. IHe may also be examined in like manner upon a
subpoene issued as of course without such order, in any
action in which a writ of attachment has been issued
against his estate and effects ; which subpena may be pro-
cured by the plaintiff, or by any creditor intervening in the
action for that purpose, or by the assignce. The insolvent
may also be examined by the assignce or hy any creditor,
on the application of the insolvent for a discharge, or for
the confirmation or annulling of a discharge, at any stage
of such proceeding or upon any petition_to set aside an
attachment in the proceedings for the compulsory liquida-
tion of his estate. Any other person who is believed to
possess information respecting the estate or cffects of the
insolvent, may also be from time to time examined before
the judge upon onth, as to such estate or effects, upon an
order from the judge to that effect, which order the judge
may grant upon petition, sctting forth satisfactory reasens
for such order, without notice to the insolvent or ‘o the
person to be so examined. The insolvent must attend all
meetings of his creditors, whia summoned so to do by the
assigpee, and mus’ anewer all questions that may be put to
him at such mretings touching his business, and touching
his estate and effects; and for every such attendance, be is
to be paid suci sum as shall be ordered at such meeting,
but not less than ooe dollar.  Any person summoned for
esamination ot uader esamination, is made subject to pro-
ceeedings an | punishments similar to those which may be
talken agains. or inflicted upon ordinary witnesses. On
application, the judge may at his discretion order an

allowance to be made to persons so examined, of a liko
amount to that allowed to witnesses in civil cases, and
Order them to be paid such allowance out of the estate or
otherwise.

We have now, we belicve, stated bricfly all the provi-
sions of the act necessary toa fair understanding of it
We have omitted all reference to mere procedure. On a
future occasion, that may form the subject of some further
remarks under the act. There is not much in the act
with which we are at present disposed to find fault. But
one thing we cannot pass without objection. The burthen
of the administration of the system organized by the act is
thrown upon county judges in Upper Canada. Thisis a
great mistake. These judges have already enough to do
in discharging the duties strictly appertaining to the adwin-
istration of their high office, and with which they are
more or less familiar, without throwing upon them the
working of a new system, alien to the duties properly apper-
taining to their office and the success of which must in a
great measure depend upon its uniform and effective admin-
istration.  This could have been much better done by a
tribunal or tribunals created for the purpose. Judges so
appointed would have both time and inclination to study
and to work out the provisions of the new act. The result
would be a vigorous and a uniform system of administra-
tion, by men whose hearts were in the work. We frankly
admit that we scarcely expect such a result under the pre-
sent system. Judges are only men.  ‘The human machine
is capable of only a limited amount of work. If more
work be given to any one man than nature cver designed
hiw or any other mau to perform, some of his work must be
inartificially done or wholly neglected. The county judges,
before the passing of this act, had work enough for ordinary
men. The addition of work designed by this act will,
we fear, be too much for them, and the result some-
thing like what we have depicted. Why was it thata
new tribunal or new tribunals were not created #—Because
of the expense. Now, what is worth doing at all is worth
doing well.  This cry of expense is not at all times to be
heeded. It is ofteu raised by men who have no ideas
beyond the dread of espenditure—by men who know as
little of the requirements of a good insolveney law as
of the administration of justice in Timbuctoo. It is
often the cry of the demagogue—a cry which too often
causes statesmen to quail.  We helieve in moderation in

all things ; but we do not believe in imperilling the success
of a measure so much needed as the Insolvency Law,
through fear of the expenditure of the moaney necessary to
provide the machinery for its due administration. Ceunty
judges are too much in the nature of legislative convenien-
cies : whenever a tribunal is required, which the legisla
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ture have not the cournge te create, it it become the
fashion to substitute county judges. We protest against,
such legislation; its limit has long since been reached :
and the sooner the legislature is made to know and to feel
that such is tho case, the better for the courts, the judges,
and the country.

LAW SOCIETY OF UPPER CANADA.

Trinity Term, 28th Victoria.
CALLS TO THE DAR.

John Coyne, Brampton; E. J. Denroche, L1L.B., Inger-
soll; J. T. Dennistown, Feterborough; Lyman English,
LL.B., Oshawa; George M. Evans, M.A., Toronts ; J. E.
Tarewell, LL.B., Oshawa; The Ilonorable M. II. Foley,
Guelph ; W. W, Hamilton, M.A,, Picton; W.J. Hayward,
Belleville ; John Idington, LI.B., Galt; Beverley Jones,
LL.B., Napanee; Wni. Laidlaw, Milton; H. H. Loucks,
Peterborough ; T. K. Nellis, Woodstock ; George Nicol,
Torouto.

ATTORNEYS ADMITTED.

Heory M. Aundrews, Berlin ; Wm. Boys, LLB., Barrie ;
S. C. B. Deane, Port Hope; B. 1. Doyle, Goderich; A.T.
Drummond, LL.B., London; Hubert L. Ebbels, Toronto;
John Idington, LL.B., Galt; T. T. Irving, London;
Beverley Jones, B.A., Napanee; W. C. Loscombe, Bow-
manville ; H. H. Loucks, Peterborough; Gordor McLeed,
Hauwilton; Robert McGee, B.A.,, Waterdown; A. G.
MecMillan, Toronto; Lewis Moore, Goderich ; James
Morrow, Barrie; T. F. Nellis, Woodstock; F. Tyrrell,
Morrisburg.

APPOINTHENTS,
Salter J. Vunkoughuet, Esquire, Barrister-at-Law, was
on Saturday, 27th August last, at a very full meeting of
Benchers in convoestion assembled at Osgoode Hall, elected
Reporter to the Court of Common Pleas, in the rovmn of
15, C. Joues, Esquire, resigned. It is said that the Judges
of the Court have not as yet approved of the appointment.
Thomas Moss, Ksquire, Barrister-at-Law, wus on same
day appointed Equity Reader, in the room of Adawm Crooks,
Ysquire, Q.C,, resigned.

JUDGMENT DAYS.

QUEEN'S BENCH.

Monday, 19th September next, 10 o’clock, A. M.
Saturday, 24th « 2 o'clock . M.

COMMON PLLAS.

Monday, 19th September next, 2 o’clock p. M.
Saturday, 24th ¢ ¢ 10 o’clock a. m.

JUDGMENTS.
ERROR AND APPEAL.

Monday, 220 Augnat, 1864,
Beatty and the Bank of Upper Canada.—Appeal from the Court

of Chaucery allowed, and decree of the court below varied.
5]

Smuh and Harvey.—Appeni from the Conrt of Clinncery allowed
and il dismissed.  (Tho Chancellor and Vice.Chancellor Spraggo
dissenting. )

1lopking and the Bank of Montreal. —Appenl from the Court of
Chancery aliowed, (The Chaucellor dissenting.)

Sheryl and Holeomb — Appeat from the Court of Cominon Pleas
dismissed with costs.

QUEEN'S BENCH.

Raturday, 27th August, 1864,

Gosrage v. The Canada Landed Credit Company.—TFostea to
plaiatiff.

Clarke v. Stephenson.—Rulo absolute for new trial without costs
(Hagarty, J., dissenting).

In the matter of the Corporation of the County of Waterloo and
the Corporation of the County of Brant.—Award sct asdo.

Ham v. Lasher et al.—Rule nisi discharged.

AUTUMN ASSIZES, 1864.

EASTERN CIRCUIT.
THE HON. CHIEP JUSTICB RICITARDS.

Kingston ceevnerecereen oo Thursday ooveeene.. 20th Sept.

Brockrille . .. Monday..... . 10th Cet.
Perth .... .. Thursday ..... we 13th -
Ottaws ..ooee oo Wednesday ... w 19th
L’Origoal .. oo Wednesdny .oocvveeenens 26th ¢

Cornwall o ieeeerevecreceee MODARY wevecrvinnee venens 3t

MIDLAND CIRCUIT.
THE BON. MR. JUSTICE MORRISON.
weere sosnecee MODURY eeversiersrerernens 10th Oct,
.. Monday.. . 17th s
Monday.. . 24th &
3lst

Whithy .........
Cobourg ...
Belleville...

Picton ... . Mouday...... o
Lindeay ...... veernes Tueaday .. we  8th Nov.
Peterborough...veeeeeereee Monday..c o cerverersiee e J4th ¢

HOME CIRCUIT.
THE HON. MR. JUSTICE ADAM WILSOXN.
Owen Sound ...coeevvreenee Wednesdsy .ooeeveeeeeeee 28th Sept.

Milton  ...co.eee. Monday........ 3rd Oct.
Barrie ...... .. Monday . o 10th e
Hamilton .. <o Monday........ . 17th -
Weiland ... . Thursday .. v 27th e
Niagara ... Mouday... ... )

OXFORD CIRCUIT.
THE HON. THE CHIEP JUSTICE OF UPPER CANADA.
CAFUZR coviveees eeecvonnnee MOBAAY e viiiieinnen e nee 26t Sept.
Brauntford .. .. Thursday ..... . 20th ¢

Guelph ..... - Monday...... . .. 10th Q.
Berlin ... <o Friday ... . 14th ¢
Stratford... .. Wednesday . 19th ¢

g

Woodstock .. Tuesday ... 25th
3lst

SIMCOC.couer veverunsvracanas Monduy..................:..

WESTERN CIRCUIT.
THR HON. MR. JUSTICE HAGARTY.
Goderich... crevennnrneiees MORADY 1ot v everen siraerens

[

26th Sept.

Sarpia ..... 8rd QOct.
Sandwich .. 6th ¢
Chathanm .... .. 1ith ¢
St. Thomas . 26th ¢«
London Monday....cceveveennnees 318t ¢4

CITY OF TORONTO AND COUNTIES OF YORK AND PEEL.
THE HON. ¥R. JUSTICE JOIIN WILSON.
City of Toronto ............ Monday.....ccceeernens.. 26th Sept
York and Peel ............ Monday....ccrceervsniee oo 10th Qct.
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IN SIEMORIAM.

A well merited tribute of respect has been recently paid
to the memory of the lute Willizin Alexander Campbell, an
old member of the profession, and formerly Clerk of Assize
at Toronto, in the crection of a handsome tombstone over
his grave in St. Jawmes’s Cemetry.

To render the tribute as ganeral as possible, the subscrip-
tion was purposely placed at a amall sum and was shared by
alnost all the local members of the profession; and wo are
inforwied by the committee who took the kind work in hand,

that they found their task a very easy one, the immediate .

and universal reply to their application being—¢ Most
cheerfully will I subscribe to mark poor Campbell’s grave,”

with the addition, in many cases, * 1 should have been .

pained had I not been asked.”
The following is the inscription :

Saered
TO THE MEMORY OF
WILLIAM ALEXAXNDER CAMPBELL,
BARRISTER-AT-LAW,
GRANDSON OF THE LATE SIR WIJ LLIAM € AMP'BELL, KNIGUT,
FORMERLY CHIEF JUSTICE OF UPPER CANADA.
IIE HELD FOR TIE LUNG PERIOD OF THIRTY-SIX ) EARS TIE OFFICE OF
MARSHALL AND (LERK OF ASSIZE, AT TORONTO,
AN APPOINTMENI WILICIH BROUGHT HIN INTO INTIM ATE ACQUAINTANCE WITH
THE TORONTO BAR,
WO, AS A MARK OF AFFECTIONATE REMEMBRANCE,
HAVE PLACED THIS STONE TO MAxK IS RESTING ILACE,
——
¥ mep ar Torosto 16T May, 1861, AGED 61 YEARS,

27 & 28 VICT,, CADP. 25.

An et to amend section forty-one of chapler tiwenty-four of
the Consolidated Statutes for Upper Canada, relating to
arrest and imprisonment for debt. :

(Asscated to, June 30th, 1864.)
Whereas it is expedient to amend the forty-first scction of
chapter twenty-four of Consolidated Statutes for Upper Canada,
relating to arrest and imprisonment for debt.  Therefore, Her

Majesty, by and with the advice and consent of the Legislative

Council and Ass<embly of Canada, enacts as follows :—

1. The words ** In case any party has obtained a judgment

Canada, shall, from and after the coming into foree of this Act,
for all the purposes of the said cited Act, be taken to mean, as
well a party defendant as a party plaintiff, and te extend to
all judgments, whatever the cause of acuon for which the same
may have been or may be recovered.

2, This Act shall come into force upon, from aud after the
first day of August next. :

27 & 28 VICT., CAP. 29.
An Act to amend the third section ar the eighty-etghth chapter
of the Consoliduted Statutes for Uppzr Canada.
(Assented to, June 3uth, 1864.)

|
in any Court in Upper Canada,” as used in section for:)_'-onc,i
of chapter twenty-four of the Consolidated Statutes for Upper |

| eighty-cighth chapter of the Consolidated Staiutes fur Upper
s Canada, initnled A5 Aot resperting the limitation of” Artions
and Suits rlating to real property, and the time of preacrip-
tion in ccrtain cazea:—Therefore Her Majesty, by and with
the advice and consent of the Legislative Counciland Assembly
. of Canada, enacts as follows 1-—

1. The third section of the said cighty-eighth chapter of the
Consolidated Statutes for Upper Canada shall be 50 amended
| as to read as follows :—

I 3. In the casc of lands granted by the Crown of which the
" grantee, his heir or assigns, by themselves, their servants or
agents, have not taken actual possession by residing upon or
cultivating some portion thercof, and in case some other person
not claiming to hold under such grantee has beea in possession
of such land, such posscssion having been taken while the
“land was in a state of nature, then unless it can be shewn that
* such grantee or such person claiming under him while entitled
to the lands had knowledge of the same being in the actual
possession of such other person, the lapse of twenty years shall
not bar the riglht of such grantee or any person claiming under
him to bring an action for the recovery of such land, but the
right to bring such action shall be deemed to have accrued
I from the time that such knowledge was obtained : Provided

alnars, that no such action shall be brought or entry made
" after forty years from the time such possession was taken as
aforysaid.”

2. This Act shall take effect from the first day of January,
in the year of Our Lord one thousand cight hundred and
sixty-five,

3. Provided always, that nothing hercin contained shall be
construed to affect any suit or action actually pending at the
time of the passing of this Act.

4. This Act shall apply to Upper Canada orly.

27 & 28 VICT,, C.AP. 30.
An det to afford a wore expeditionsg rer. ly ag rcganlq
Tenants overholding wrongfully in Upper Canada.
(Assented to, June 30th, 1864.)

Whereas it is expedient to provide a less expensive and
more expeditious mode of proceeding against tenants overho'd-

. ing wrongfully, than is provided b chapter twenty-ceven of

the Consolidated Statutes for Upper Canada : Therciore, 1ler
Majesty, by and with the advicc and consent of the Legislative
Council and Assembly of Canada, cnacts as follows :—

1. In case a tenant, after the expiration of his term (whether

- the samc was created by writing or parol) wrongfully refuses,

upon demand made in writing, to go out of possession of the

land demised to him, his landlord, or the agent of his landlord,
may apply to the County Judge of the county or union of
counties in which such land hes, in term or in vacation and
wherever such judge may then be, setting torth, on affidavi.,
the terms of the demise, if by parol, and annexing a copy of
the instrument containing such demise, if in writing, and also
a copy of the demand made for the delivering up of possession,
and stating also the refusal of the tenant to go out of posses-
sion, and the reason given for such refusal (if any were given)
adding such explanation in regard to the ground of refusal, as
the truth of the case may require.

2. If upon such aflidavit it appears to such county judge
that the tenant wrongfuliy holds o ~r without colour of right,
such judge shall appoint a time and place at which he will
inquire and determine whether the person complained of was
tenant to the complainant for a term which bas expired, and

! whether ko does wrongfully refuse to go out of possession,

having no right to continue in possession, or how otherwise.
3. Notice in writing of the time and place so appointed by

the county judge for holding such inquiry, shall be by the

landlord scrved upon the tenant, or left at his place of abode?

Whereas it is expedient to amend the third section of the
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af least three days before the day so appointed, of the place o
appointed bo not more than twenty miles from the tenant’s
place of abode, and onein addition for every twenty mlesabove
the firat twenty, rechoning any broken nuwher shove the first
twenty as twenty miles, to which notice shall be annexed a
copy of the aflidavit on which the appeintinent was obtained,
and of the papers attached thereto.

4. If at the time and place appointedas aforeenid, the tenant
having been duly notifled as above provided, fails to appear,
the county judge nuy issuo a precept to the sheriff, in the
Queen's name, commanding hin {urthwith to placethe landlord
in possession of tho premises in question ; but if the tenant
appears at such time and place the county judge shall, in a
summary manncr, hear the parties and examine into the matter,
and shall administer an oath or aflirmation to the witnesses
adduced by cither party, and shall examine them ; and if after
such hearing and examination it appears to the county judge
that the case is clearly one coming under the true intent and
meaning of tho first scction of this .\ct, then shall he issu
such precept as aforesaid to the sheriff, commanding him to
place the landlord in possession of the premises ; otherwise he
shall dismiss the case ; and the proceedings in any such case
shall form part of the records of the county court.

5. When any such precept has beea issued by a county
Jjndge, either of the superior courts of common law for Upper
Canada, may, on motion, before the cnd of the second term
after the issue of such precept, command such county judge
to send up the proceedings and cvidenee in the case to such
superior court, certificd under his hand and seal, and may ex-
aminc into the proceedings, and if they find cause may set aside
the same, and may, if necessary, issue a precept to the sheritf
commanding him te restoie the tenant to his possession, in
order that the question of right, if any appear, may be tried as
in other cases of cjectment.

6: The judges of the superior courts of common law for
Upper Canada may, from time to time, make such orders re-
specting costs in cases under this Act as to them may scen
Jjust; and the county judge before whom any such ease is
brought may, in his diseretion, award costs therein, according
to any such vrder thenin force, and if nosuch order is in foree,
reasonable costs, in his discretion, to the party entitled thereto;
aud exccution may issuc out of the county court for such costs
as in other cases in the county court.

7. The ccunty judge may cause any per=on to be summoned
as a witness to attend before him in any such case, in like
manner as witnesses are summonedin other cases in the county
court, and under like penaltics for non-attendance, or refusing
to answer, or willfully swearing or aflirming fulsely in such
case.

8. Nothing herein contained shall prevent any landlord from
proceeding under the sixty-third and tennext following seetions
of the Act respeeting ¢jectment, chapter twenty-seven of the
Consolidated Statates for Upper Canada, if he thinks it advis-
able to proceed under the said sections, or shall in any way
affect the powers of any judie or judges of the superior courts
under the samge, or shall prejudice or affect any other rixht of
action or remedy which landlords may possess in any of the
cases herein provided for.

9. This Act is a Public Act, and shall apply to Upper
Canuda only.

27 & 28 VICT,, CAD. 34

An Act to extend the Jurivdiction of Poiice Magistrates in
Towns in Upper Canada.
(Assented to, June 3uth, 1861.)
Her Majesty, by and with the advice and concent of the
Legislative Council and As<embly of Canada, enactsas foltows
1. From and after the passing of this Act, the Police
Magistrate in any Town in Upper Canada shall have the same

smnmary Jurisdiction and powers, and use the lihe provesdings,
in all eases ax the Recorders in cities in Upper Canada under
the provisions of the adi, chapter one hundred and five of the
Consalidated Statutes of 1 pper Canada, intituled * An Aot
respecting the prompt and sammary admnistration of Criminal

i Justice in certam cases,

27 & 28 VICT, CAP. 30,
dan det 2o compel Informers sning for Penaltics, in certain
cuaxes, lo yive yeenurdy for costs.
(Aszented to, Juae 30th, 1861.)

Her Majesty, by and with the advice and consent of the
Legislative Council and Assembly of Canada, enacts as follows

1. If any action or suit shall be brought or ~ommenced,
after thoe passing of this Act, in which action or suit the Plan-
tf sues as an Informer, or secks to recover any penalty given
to any informer or person or persons who shail sue for the same
as aforesaid, under any Statute or Law, in which any penalty
o penaltics are or shall be given to any person or persons w ho
shall sue for the same, either for his or their sole tenefit, for
for the benefit of the Crown, or partly for his or their benetit
and partly for the benelit of the Crown, it shall and may bo
lawful to and for the person or persons so sued, or his or their
agent or agents, atlorney or attorneys, to apply to the Court
in which such action or suit may be nstituted or pending, for
security for costs, upon an affidavit made by the defendant,
shewing to the Court that such action or suit is brought to
recover & penalty, and that in the belief of the deponent, the
plaintiff or informer is not possessed of property sutlicient to
answer the costs of the swit in case a verdict shall be given or
judgment rendered in favor of the defendant, and that he (the
said defendant) has a good defence to such action or suit upon
the merits, as he is advised and believes, and it shall be lawful
for the Judge or Judges of the said Court, in his or their
discretion, to make an order that the plaintiff or plaintiti,
informer or infurmers, in any such suit or action, shall give
security for the costs to be incurred in such suit or action, in
the same manner and fu accordance with the practice in cases
where the plaintifl’ or plaintitls reside out of the Provinee, and
such order shall be a stay of the proceedings in the case, until
the proper security is given as aforesid.

2. This Act shall apply to Upper Canada only.

27 & 28 VICT.,, CAP. 37,

An et to ancend ehapter prty-fonr of the Consoliduted Sta-
tutes tor Upper Canade, intitnlad & An At ropecting the
Munieipal Tnstitutions of Upper Canada.

(Assented to, June Soth, 1861.)

Her Majesty, by and with the advice and consent of the
Legislative Counail and  Assembly of Canada, cnacts as
follows - —

1. The following provizo is added to and shall be read and
construed as if it originally formed a part of the fifty-first
section of the fifty-fourth chapter of the Consolidated Statutes
for Upper Canada, intituled: _in det respecting tice Municipal
Iustitutions or' Upper Canada :

¢ Provided always, that nothing hercin contained shall pre-
vent the sheriff of any such senior county from proceeding
upon, and completing the execution or service within the junior
county of any writ of mesnc or finzl process in his hands at
the time of such separation, or of any rencwal thereof or of
any subsequent or supplementary writ in the same cause, or
in the case of executions against land, from exccuting all
necessary deeds and conv yances relating to the same; and
the acts of all such sherifts in that behalf shall be and be held
and construed to Lie legal and valid in the same manner and
to the same extent as if 1.+ such separation had taken place,
bat no further.”
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2. The following proviso is addod to and shall form pat of | ceived valuable communications from a number of competent
the ceventy-thitd section of the ~and At fureign jurists, and other gentlemen professionally or ofticially
* Provided alway s, that no person shall be bedd to be dis- | connected with the chief tribunals of the countrivs embraced
qualificd from being dedted w mandar of tle counddl of any yin the inguiry, and thus conversant with the subject-matter
municipal corporation, by reason of his being a shareholder in © of the reference.
any incorporated company, having dealings or contrats with,  TheSub-Committee have by this means obtained information
the couneil of such municipal corporation.” « which they recommend to the “Comumittee as worthy of their
attention,
SELECTIONS. . To begin with the system adopted in France. Every judi-
o . cmll] dclclswn mlrcqmredfw be in writing, and to be moté, i.c.,
T A to discluse on the face of it the grounds and reasuns on which
LAW REPORTING. it is founded ; and when the si;.?mlure of the President of the
The Report of the Committee of the Bar on Law Reporting | T'ribunal has been affixed to thuse sulemn judgments, it is the
is now befure the profession, and the schieme which was agreed | business of the Greglier to see them entered vu the register of
tu by the mujurity has to be considered before the adjuurned | the courts, and vuly une versiva of them can thereture ever
ureeting of the Bar in November. Tho » heme propused is | legally appenr. )
simply for an amalgamation of the existing reports, and their | Tlhie recurds of the tribunals thus containing an authentic
publication in future under the control of a council, having | version uf every decision, the legal prefessivn and the public
the munagementof the financial deparument, and the selecting | have at all times aeeess o the regisier to ascertain what has
of a competent stafl of editors and reporters, from time to time been decided, and it is competent for any

Should this propositicn bring a sufficient subscription list, | 1€ make from the register a selection of such decisions fur

one great step would be made towards an improvement on the | publication. The collectims of decisions by Sirey and Dalluz,
tand Ledra Rollin, have been thus prepared. ‘Though these

present costly and unsatisfactory mode of preparing our law | ks des © .
reports. ‘The Committee, however, have not at present works are eservedly held in esteem, th‘cy are not official
pubhications, any more than any series of English law reports.

recommended any alteration of our system of’ luw reporting ; )
which leaves the rules of law laid down in Westmin~ter Hall In Norway and Sweden the judgments of the ordinary

to be collected unly from nutes, nut unly unauthentic, but cun- | tribunals are always mven in wriing, and in every case
fined to those matters which appeared to the repurter at the | entered on the protucols «f the courts; and in the supreme
moment of taking them adapted fur publication, affurding no ; courts uf appeal, when the votes of the judges are given separ-
guarantee against the omission altogether of decisions of the [ ately, it i3 the business uf the registrar of the court to enter
greatest immportance, but which the carelessness or want of | un the Tecords of the court, not unly the final judgment ur
Jjudgment of the repurter may have kept out of his note-buuk. ; conclusion, but the ground and reasous of the decision uf each

g
L]

The serious evils so often deseribied as resulting from these |

defects of our Jaw reporting system, may, for anything in the
proposed scheme, remitin unabated ; and it 18 certanly re-
markable that the Committee, with ample material before
them, did not deal with such an important part of the subject
referred to them.

‘Tne Comnnttee, we are told, hefore entering upon the con-
sideration of any scheme of amendment tu be suggested
by any of its members, resolved to ixsue a circular to the
profession inviting observations and suggestions ; such ar-
cular was as folluws :—* The Cammsttee e anxiuy, 1o urder
the better to discharge the duty entrusted to them, to collect
the opimon of the professivn upun the subject of Law Rerort
156 and for that purpose the Committee are desirvus of

receciving auy observanons whick you, cither aloue or in’

conjuncuun with others, ay be s ubliging as to make vpon
what, in your opinion, are the advantages or disadvantages of
the present aystem, and also any suggestions, cither as tu the
vrinciple ur details of any amenduent of the existing system
wa.ch you muy think desirable.”

This cireular was sent to the judges, and extensively dis-
tributed among buth branches of the profession.  1u reply,
the Committee recenved numerous and valuable observatious
and saggestions.  Although these exhitated differences of
uption as to the proper mode of amending the existing
sistem of law reporung, they exhibited, at the same tune,
a very general desire tor amendment; and the Committee
have been greatly assisted in the discharge of their duties, by
the obsersatiuns and suggestions thus received.

The Committee, alss, betore entening upun the considera-
tion of any plan of therr own, appointed a Sub-Commattee
{eonsisting of the Hon, George Demmian, Q. C., Mr. Serjeant
Paibing, Mr. Heury Matthiews, Mr. Quan, and Mr. Westlahe)
to inquire into the muode of recording and teporting jadiaal
dedisons an the various Furopean Siates, and o the Uied
States of Ameriea,

Tae Sab-Comnuttee undertook thes daties, and reported
as fullows:—** The Sub-Committee thus appointed have re-

Judge. Here, as in France, therefore, the records of the courts
supply ample materials fur the preparation of books of repurts
or cullections of decisivns, and such publications are left
' wholly to free trade.
[ In Denmark, though it is competent fur any one to take
| down, print and publish reporis of cases and decisions of which
“he has himself tuken nutes, the only authentiz version of
Judicial proceedings is the dombistucol under the hand of the
“Judge s containing nut only the conclusion itself to which the
j court has arrived, but the facts and reasins and grounds of
X the decisiun; and frum thes<e, selectiuns of cases which may
s serve for precedents are made by tha direction of the courts,
- though it would seem that uther selectivns i ide by competent
private publisbers would be received with equal attention.

In Italy all judicial decisivns, whether civil or criminal,
“must be read aload in open court, with the grounds in fact or

" Law set out at length ; and authentic minutes of the judicial

“opiniuns so pronuuneed are duly entered in the register of the
. court; and compilations of the principal decisions of the fuur
superior courts of cassation at Milan, Florence, Naples, and
“Palermo an published by valuntary editors, whose province
it is to make a proper sclection of cases for publication, to
give an analysis of them in the bead and marginal notes, and
"w explain or illustrate them in other aunotations. These
ccomptiations vuly so far receive the prutection of the Stato
rihat a certur ~umber of copres are subsceribed for out of the
cpublic treasury. The compalation entitled * L Leggo Ro-
fmana’ i< journal of judicid! and adminsteative procecdings
Ifur the Kingdum of Italy, published at short intervals (the
julicial threo tumes a week) and containing in an abridged
form nutes taken from the minutes in the registers of il the
important cases dispused of.

In the United States of America there is no law requiring
cither wrirten decisnms or a record or register of the grounds
and reasous of the decisions ; but the judgments are geueraliy
wownting, and anomost of the States, and i the Supreme
Contt of the United States, there are now officia’ reporters,
remuncrated by salary as well as by a portion of the profits
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of the publieations. ‘T'hese repurters are generally appointed I & ministry of justice should by estabhished, which wo
by the State, and are always removable at the diseretiun of tlsmk very desirable, it might be charged with the preparatian
tho appointing power, but eajuy in the perfurmance of ther of an annual or semi-annual digest, and with supplying mar-
duties the game freedum as the authurs of our own law reports. ; gival notes tu the records of cases, but so that such records
In the superior court of the City of New York, the judges; might also be bought without such notes by those who might
publish the reports of their own decisions, chuusing an editor | think it impurtant to get them svoner. )

from among themselves. As a rule, the official reports omit.  Mr. Jushua Williams has, since the presentation of the
the arguments of counsel, and give only a narrative of the . Itc;jurt uf the Cumqnttcc,_gwen his own views on the subject
facts and the copy of the written judgments. The official . a8 fullows :—*I think 1t is due to the Bar that I sh:»uld state
publication rarely appears for many montbs after the judgment | my reasons for not concurring in the Report of the Committes

is pronounced, and untl that time publicativas called the -
Law Reporter and Law Journal are referred to, but do not pro-
fess to give more than the most important cases. Nu
suggestion is mado that the officinl reporters are less efficient
or moro dilatory than their predecessors under the voluntary
system, nor is it found that they are subject to any improper !
influence in the discharge of their duties ; and in the State of
New York the official reports are required by law to be sold
at a much smaller price.” : !

The Committee, with the information they now had before
them, proceeded to consider proposals for amendmen .. !

‘T'he first proposal discussed by the Commtte. was a jointl
proposal by Mr. Serjeant Pulling, Mr. Jushua Williams, aod |
Mr. Westlake, and was as folluws :—** The present system has
arisen from the defunlt of proper records of their vwn proceed-
ings being kept by the cuurts. The privilege which the Bar |
has of repurting cumes tu this, that any barrister may inform |
the court of that which the court might mach bLetter know
from its own records. Nu remedy appears to us sufficient,
wwhich does not strike at the rout of the evil. It would be
desirable that all judments should Le written; but this may
be thought impracticable.  'We therefore propuse as fulluws:
— It saould be the duty of the registrar, in all cases in which |
Judicial opinions are pronounced, to recurd the names of the!
parties, and of their coun<el and attorneys or solicitors, tho,
autharities cited, the judicial opinien or opiniouns delivered, !
and the formal judgment, order or decree ; also the substance |
of the pleadings and the case, and the puints relied upon by
counsel, wherever 2 mere transcript of the judicial opiniuns;
actually delivered did not render any other summary of the
case, pleading and points unnecessary.

Each registrar should be assisted by one or more short-hand
writers, whose duty it should be to take down all remarks of .
the judges, especially their judgments, and any remarks by |
counsel which may be necessary tu render them intelligible. |

The short-hand writers should be allowed to furnish notes '’
to applicants for their own profit.

The short-hand writer's notes should be written out as soon
as possible, and furnished to the registrar.

It should be the duty of the registrar, from these notes and
his own, with the assistance of the judges, the other officers |
ot the court, and the counsel and attorneys or solicitors em-:
ployed, to prepare such record of the case as aforesaid. i

‘I'bis record should be printed as soon as possible by the |
Queen’s printers, on paper of a given shape, cach cause being |
on scparate paper, and transactions of each duy being printed
within a week at furthest. !

The recogds so printed should be published and sold at &
low price, with liberty to any person to reprint them.

‘The record so made should be amended by tho court on
sufficient evidence of its inaccuracy, and should be evideace
in the same nranner as the records of the courts now are.

All priated pleadings and evidence should be on paper of
tho same size and shape with that of the records, go that the
printed documents relating to each cause might be bound up
as theose relating to Privy Council causes now are in Lincoln’s
Inn Library ; and copies of all such printed documents should
he furnished to the libraries of the Inus of Cuurt and the

'

Incorporated Law Society.

on Law Reporting, of which I was nominated a member.  The
Juint propusal of Mr. Serjeant Pulling, Mr. Westlake, and
myselt, mentivued in the Report, dues not in every particular
represcut my views., [ agreed to some alterations for the pur-
puse uf securing the cu-uperation of these gentlemen.

It appears to me that the essence of all that is practicablo
by way of amendment of the present system of law reporting
is cumprised in the three follvwing propusitions : —

L. That all judgments of the superior courts, should, as
far as pracucuable, be written.

2. That all judgments of tho superior courts, not cim-
mitted to writing befure delisery, should be committed
to wniting under the authority of the court as svun’
as pussible after dehvery.

3. That sccess to ull the jodgments of the superior conrts
shuuld be affurded to every member of the profession
as speedily and cheaply as possible.

I moved resclutions to this effect before the Committee, but
the first thiug being negauved, I withdrew the others.

The juagments ot the courts make the law. ‘This alone is
a suflicient reason why their preservation should not be left,
as at preseut, to the care of any reporter who may chance to
be present.

Accuracy is evidently the first requisite. To securo this
the best means should beadopted.  Writing evidently secures
accuracy better than speaking.  But it w judgment must
ueeds be svoken, o report of 1t, made by a practical short-hand
writer and perused and signed by the judge, appears to me to
be the next best means of securing accuracy.

Speedy and cheap access to the judgments when once they

| are accurately recurded, is evidently best obtained by their

being printed as svun as pussible, and published at the lowest
price that will cover the expense of their publication.

Reporting as nuw used is a complex operation. It comprises
an aceurate statement of the judgmentso far as the reporter’s
means aod oppurtunities may allow; but it includes also
selecting, digesting, and abstracting, so as to preseat in a
readable forwm the decisivns of such cases as the reporter thinks
worthy of publication,

The great mass of materials is an evil that can never be
overcome.  No one can prerent two persons from going to law
about any matter whatever; and, if they do, a decision more
or less valuable must be the resuit,

1 think that the present reporters exercise functions which
ought to be separated. So fur ay they aim merely at an
accurate report of the judgment, their functions appear to meo
to be such as would be nure properly discharged by an official
person.  So far as they sclect, digest, and abstract, so far, 1
thiuk, should their duties beopen to competition. The records
whizh form the sources of history are vfficially preserved ; but
history itsclf is written by individuals, whose success is pro-
portioned to the ability they display in selecting and digesting.

The scheme recommended by the Committee proposes to
unite functions which, I think, should Le kept separate. The
proposed incorporation of a new body by Yﬁttcrs Patent or
Act of Parliament appears to me to involve a constitutional
change far tov important for tho evils complained of. Butmy
main objection ix, that it does not strike at tho root of the ewil,
which lies i the want of an accurate official record of every
judgment pronounced by the courts.”
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It only remains to add that were the question now enter-
tained of securing an official record of every judgment pro-
nounced by the courts, many of the difficulties suggested to
the proposition will be fonud to be more fanciful than real.

1. The annual surplus of the fees paid by suitors, after
defraying all other charges, would suffice to cover, and he

legitimately applicable to the cost of competent recorders or |
registrars of decisions, and indeed in the common law courts

tho constant presence of such an officer would serve in lieu of
the attendance of the masters, 8o as to reserve the latter fu
their more urgent business out of court. 2. The services of

shert-hand writers could Le secured at a very inconsiderabie !
cust, if they were alluwed also to supply cupies or extracts |
from their notes for their own profit as at present.
bonks of the court contained such an accurate record of every |
Judgment the business of subsequent publication could safely
be left to feee trade, which would soon supply the best selec-
tivns at the minimum cost.  The record of the decision would |
be authentic and accessible tv all. The profitable work of |
publishing selections of cases with head and marginal notes |
and comments showing the principles which any decided ease
establishes, would not fail to find competent editors aud ready
publishers.— Law Muagazine and Law Reriew.

DEMAND BEFORE SUIT.

The principles which govern the question of a demarad befure
suit are not, we believe, clearly stated and collected together
in any one work of recent date, and wo presume, therefore,
that an attempt of our own to reduce the dectsions to the form
of a series of rules upun the subject will be of gome little
service to our readers.

Our present articlo will be confined to the subject of a
demand for the performance of contracts, leaving the neces-
sity of a demand, befure bringing &n action upon a wrong,
for future consideration.

As wo understand the rules which govern the subject of
demand befure suit in cases of contract, they are as fullows:

1. Where a party has agreed to perform any act other than
the mere payment of money, he is not bound to perfurm with-
out & demand, unless a time and place are fixed for perform.
ance, or in some other way a contrary intention is manifested.
{ Buutwell v. O’ Reefe, 32 Barh. 634 ; Moore v. Hudson Ruwcer R.
£. Co.; 12 Barb. 156; Lutweller v. Tannell, Id. 612 ; Lobdell v.
Hopkins, 6 Cow. 518 ; Connolly v. Peerce, 7 Wond. 129 ; Buckh
v. Cieen, 5 1. R. 409.)

2. Where a party agrees to pay money, he is bound to pay
without demand, unless n contrary intention is manifested.
(Lake Ontario, dc., R. RB. v. Mason, 16 N. ¥. 304; Gubbs v.

3. If the | ;

Southam, 5 Barn. & Ad. 911.)

3. Where one agrees to pay money in satisfaction of hisl
own debt, cven “ on demand,” the commencement of an action
is a sufficient demand. (Jowland v. Ldmonds, 24 N. Y. 307 ;
Fairchild v. Ogdensburgh, dc., B. K. Co., 15 1d. 337 ; Wenman
v. Mohawk Ins. Co., 13 Wend. 267 ; Waters v. Thanet, 2 Q. B.
757 Licrce v. Fotherqill, 2 Bing. N. C. 167; 2 Scott, 334;
Norton v. Ellam, 2 M., & W. 461 : Rumball v. Ball, 10 Mod.
38.) But if the money is not payable until a certain timo
after demand, a demand musé, of course, bo mado at that
Iength of time before suit.  (Zhorpe v. Booth, 1 Ry. & Moo.
368; approved, Uowland v. Edmonds; Wenman v. Mohawk
Irs. Co., supra.)

4. Where one agrees to pay the debt of another “ on de-
mand,” a demand must be made before suit. (Nelson v.
Bostwrck, S Uill, 37 ; Douglass v. Rathbone, 1d. 143 ; Birks v.
Trippet, 1 Saund., 33 b.; see Carter v. Aing, 3 Campb., 4592.)

5. Where one agrees in the alternative, to do a certain act,
or pay a certain sum, a demand must be made before suit.

(Buks v. Trippet, 1 Szand., 33 b).

6. Where one receives money or any other thing for the use
of another, the latter must demand payment before suit
Lcina v. Cross, 6 Cal. 31: see Phelps v. Bostwick, 22 Barb.,
314; Halden or Walden v. Crafts, 4 K. D. Smith, 490; 2 Abb,,
301; Baird v. Walker, 12 Barb., 298; Cooley v. Betts, 24
Wend., 203; Ferris v. Paris, 10 Johng., 265; Beardslee v.
Richardson, 11 1d. 253 Brown v. Cook, Y Johns., 361; Bush-
nell v. M Cauley, 7 Cal. 422; Topham v. Braddick, 1 Taunt,,
572), unless the former hag agreed tu pay over withuut wait-

r | ing for a demand, or is bound hy usage of his business to do

60 (see Lillie v. Hoyt, 5 1lill, 396), or has, in violation of o
duty resting upun him, concealed from the person entiled to
such muney the fact of its receipt (see Stacy v. Grakam, 14 N.
. |4 Kern.] 197), or has obtained it from its owner in sumo
ilegal manner (Ruckman v. Pucher, 1 N. Y. |1 Comst.] 412},

] or by a misake on the part of the owner (Llica Bank v. Van

Gieson, 18 Johns., 453) of which the receiver was aware (seo
Kelly v. Sulari, 9 M. & W., 53).

7. Where an obligation is created solely by implication of
law, no demand of performance is necessary (see fuckman v.
Pucher, 1 N. Y. [1 Comst.] 413 ; Moss v. Shannon, 1 Hilt., 175},

The demand is waived by « pusitive refusal to perfurm Leforo
any demand is made (Carpenter v. Brown, 6 Barb,, 147; Driyys
v. Dicight, 17 Wend., 71), or by a refusal to perform except
on unwarrantuble conditions (Rider v. Pond, 19 N. Y. 262).
And it is not necessary to be made if the debtor has put it out
of his own power to perform (Sharp v. Whipple, 1 Bos., 268 ;
Schroder v. Hudson River B. . Co., 5 Duer, 55, 62; Clark v.
Crandall, 3 Barb., 612; M Nisk v. Coon, 13 Wend., 26; De-
lamater v. Mler, 1 Cow., 75; Lovelock v. Franklyn, 8 Q. B.,
378; Short, v. Stone 1d. 469; Caines v. Smith, 15 M. & W,
1905 Bowdell 5. Parsons, 10 East, 361).

W hen n demand is pecessary to be pleaded, it should be
stated with reasunable particularity (Carpenter v. Brown, 6
Barb. 147 ; Bush v. Strens, 24 Wend., 256; Back v. Owen, 5
T. R. 409). 1t the defendant had an option to perform either
of two acts, the complaint must aver a demand fir the per-
furmance of one ur the vther at his optivn, and cot merely a
demand for the perfurmance of one only (Lutweller v. Linnell,
12 Barb. 512).

Where a demand has not actually been made, but has been
waived or excused, the facts which justify its omission must
he pleaded, and not a demand (Garrey v. Fouler, 4 Sandf.,
665). For evidence in escuse of a demand will not ba admit-
ted under an averment of an actual demand (Ib.). If the
omission of a demand is excused by a refusal of the defendunt
before the time at which performance is due, it must be
alleged that such refusal was addressed to the plaintiff
(Traver v. Halsted, 28 Wend. 66).—N. Y. Transcript.

DIVISION COURTS.

TO CORRESPONDENTS.

All Communicat:ons m the gulioct of ivision Churts, or havang any relalum to
Divuswn (hurts, arean future to be addressed to *The Edilors of the Law Journul
Barrie 2t Othce.”!

All other ommunicalions are, 6$ Jatherto, (o be addressed @ ¢ The Bduars af the
Law Journal, Turonlto.”

NEW DIVISION COURTS ACT.

We transfer to onr columns the following cireular, ad-
dressed by his honour the Judge of the County Court of
Elgin to the Division Court Clerks in his County, becavse
it is of interest, not merely to them, but Lo Division Court
Clerks throughout Upper Canada:

CIRCULAR.
St. 'fuovas, 26tk August, 186 1.

Dear Sir,~1 bey te draw your attention to sume hporinnt
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chnn;,cs w lmh h we hoon umdu by the Le«n\hture at its last
scgsion, affeeting the Division Courts,

By a reference to the August number of the (pper Canada
Law Journal, pages 199 and 200, you will find two Acts of
Parlinment copied, to the provisions of which I wish to cull
your especial attention.

The first of these statutes affects the procedure of the Diri-
sion Courts, and by its provisions the 72nd section of the
Consolidated Statute on Division Courts, and Rules numbers
20 & 21, and Forms numbers 1 & 2, are virtually superseded.

You will observe that this new stat.te does not give a gen-
eral jurisdiction over all causes and suiv which are the proper
subjects of litigation in the Division Cu rts. For instance:
The Diris'yn Court of any one County .as no such general
Jurisdictic n conferred upon :t that it has the right to entertain
a suit w' en the cause of action has arisen, and the defendant
lives in another County from the one wherein the Court is
held, unless the Court be 1n the Division, and the sittings
held at o place nearest in point of actual distance (us the
crow flies) to the residenca of the defendant or defendants.
Nor are you to suppose that this new act alters the law in
cases where there are more defendants than one, and one
defendant resides in one County and one or more defendants
in another or other Counties, unless the Court in the one
County whence the summons issues is held nearest to the
residenco of all the defendants. Nor does this Act give the
Division Court the power to entertain a plaint or cause against
a defendant in an adjoining County, unless the cause of action
arose in the Division wherein the Court is held, or unless the
place where the Court is usually held is nearest to the usual
residenco of the defendant.

With regard to the service of the summone, the new act
provides that in cases where a suit is entered iu a Division
Court nearest to the residence of the defendant, but ia a dif-
ferent Ceuuty, the bailiff of the Court out of which it. ,uesis
to serve it ten days before the return day, as provided before
for ordinzry service, and he may travel to serve in an adjoin.
ing County, and receive payment for doing so.

It is necessary that you should be very particular in this
matter of extended jurisdiction of the Court, or otherwise you
will get yourself and the bailiff involved in trouble, and per-
haps bave actions of trespass brought against you; for the act
is so merely exceptional in its provisions, that mavy, no
doubt from misunderstanding them, will be unwittingly led
into committing illegal sets.

The great danger exists in the esecution of writs, proness,
and proceedings under the Act, and enforcing executions and
warrants of commitment; for althongh the first section cnacts
that any suit cognizable in a Division Court may be entered,
tricd, and determined in the Court, the place of sitting
whercof is the nearest to thoe defendant, irrespective of where
the cause of astion arvose, &ec., the sccond section enly au.
thorises the service of tho summons by the bailiff out of lus
own County, and doecs not authorise & bailiff to exccuto a wnt
of replevin in 2 County where the defendant resides, nor to
seize goods under an attachweat, nov to enforce any other
writ before judgment.

It is quite cl(-.\r tlu\t after judgment, executions against
gouds, Le., of the defendant, and all other writs, process, and
proceedings to enforce the payment of the judgment (what-
ever these “* worils, poocess, and proceedings” mean, I confess
Ido not) may be issued to the bailiff of the Court giving
judgneent, and be executed and enforced by him in the County
in which the deferdant resides, as well as 1n the County in
which the judgment was recorded; but the power is limited
to this provision, and the bailifl cannot seize gouds of o de-
fendant in a third or adjuining County, supposing goods wero
fuund there. Itis uften the caso that three Counties burder
upon each other, and the bailiff must not allow himself to bo
tempted into the third County, although, under the peculiar
circumstances, le is authorised to seize in either of the two
Counties first referred to.

1 apprehend that process of attachment and of replevin, not
being to enforce the payment of a judgment, cannot be issued
by the Clerk to ancther Cuunty, or executed by a bailff
therein, out of his own County, and that the law with regard
to these processes stands as it did previously to the passing of
this Statute. I also apprehend that the power to enforce ese-
cutivns against goods generally, is not enlarged from what
was in existence before this Statute; beyond the simple case
of enforcing a judgment against a defendant who has been
summoned out of his own County to a Dirvision nearest his
place of residence, and judgment recovered thereupon, regard.-
less of 'vhere the cause of action arose, under the provisions
of the new Act.

The Commission of Judges who framed the existing rules
and forms, if they ever sit again, may make sume decisivns
under this new act, or may pass some rales for carrying out
its provisions. In rhe meanwhite it would be better for you
to exercise caution regarding it; for whilst I should be most
anxious to render the act as effectual and beneficial as it was
intended to be to suiters and others, for whose convenience it
was intended, you must recollect that we have no right to
assume powers, or override or outstrip tho provisions of an
Act of Parliament, or to endea.. ir to apply its provisions to
persons for whom it was not intended.

In all cases which come within its provisions, when you
summon n defendant from an adjoining County under this
Act, the affidavit of the bailiff must run thus, viz.:—*1 swear
that this summons and claim annexed thereto were sorved by
mo on the — day of , A. D. 186-, by delivering a true
copy of both personally to the defeadant.”

(Or where the amount claimed is under $8)—

“ By handing tho same to and leaving them with the wife

! of the defendant,” or ¢ with the servant of the defendant,” or
i ““with A. B., a grown person, being an inmate of the defend-

ant’s dwelling or usual place of abode, trading o¢ dealing,”

. &c., as the case may be, (see section 77 of the Division Court
i Act,) “and I further swear that the place of sitting of this

Court is tho nearest to the residence of the defendant (or de-
' fendants as the case may be), who resides on Lot No, — — in
the concession of the Township of —, or at —— in
the County of ——, and that I necessarily travelled, &c., ~—
miles to do s0,” &¢.
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With regardtothe sending of transcriptsof judgments, itwill
bo as necessary to send them asherotofore as well to adjoining
as to moro distant counties, for all cases not coming within
the perview of tho new statute, for you wiil observo that the
words in this statute *“ and upon judgment recovered in any such
suit,” confines tho power to issue aud of the bailiff' to execute
an execution to the cases reforred to in the act only, and not
to all cases generally.

With regard to the power of the court te issue judgment
summonses to enforce payment of judgments recovered under
the act I have strong doubts ; and I should doubt the power
of tho judge to order the commitment of & person summoned,
who lives out of the county wherein the court is held, on
account of the peeuliar wording of the 160th section of the
Division Court Act; I cannot regard the proceeding by judg-
ment summons as 8 * proceeding to enforce the payment of «
Judgment” which may be “ issued to the bailiff of ihe court,”’
and o be execuled and enforced by kin. in the conn 3 in whick
the defendant resides, ¢’ I regard it as a proceeding inde-
pendent of the judgment altogether, adopted to punish the
defendant fur not cbeying the order of the court by paying the
amount of the judgment or sum adjudged against him,

The second statute to which I have drawn your attention is
that respecting the fees payable to the fee fund, being here-
after payable in stamps. I recominend you to a very careful
perusal of its provisiune, for there must be no carelessness
whatever with regard to the stamps.

I do not know what provisions the government have made
regarding the issuing of stamps. You will observe that it is
nut your. duty to keep o supply of tham ; and every one who
wishes a step to be taken in the court which requires a stamp
must furnish you with the stamp first, before you are permit.
ted to do any act or take any step; for instance, if a defend-
ant wishes to give o confession, either through you or the
bailiff, ho must furnish a stamp of ten cents and affix it to the
confession, and pay you your fee, or the bailiff his fee besides,
for without the stamp the confession will he void, and either
you or the bailiff will be punishable for taking it, and thero
is no reason for charging, nor have you a right in any czse to
charge this fee and stamp to the plaintiff.

There will ba no fee (nor stamp) so low as five cents, nor
any less than ten cents.

All fees for hearings will have to be stamped at the time
the hearing is closed, and affixed cither to the judges list after
he has designated the result of the hearing on the list, and
such fee ae he may in disputed cases order, up to $2—or it
should be ready to be placed upon the surmons at the time
of the hearing. The stamps for judgments or orders are to
be affixed to the procedure hook—or to the order whenever an
order is given of 8 special nature—such as an order for a new
trial, or to change the venue, or tie like.

I recommend you to read this letter to, and attentively to
peruse theso two Acts of Parliament, in presence of the
bailiff, I remain, dear sir,

Your obedicnt servant,
D. J. veues, County Judge.

The Clerk of the Division Court at ——.

UPPER CANADA REPORTS.

ERROR AND APPEAL,

(Reported by Arex. Graxt, Esq, Barnster<atlaw, Reporter to the Court.)

[Beforo the Hon. W. . Drarkr, C. B, Chief Justice of Upper
Canada ; the Hon. P. M. Vaxkovauser, Chancellor; the Hon.
W. B Ricrarps, Chief Justico of the Court of Common Pleas;
the Hon. Vice-Chancellor Srracar; the Hon. Mr. Justico
HagarTy; the Hon. Mr. Justice MorRrisoy ; and the Hon. Mr.
Justice Avaym Winsox )

(Ox Aprear rrox tue Cotkr or Coumox P'Less.)
Wintay Mclstre, Arrsirant, axp Joux McCurrocH,
ResroxpenT.

Slander— Privileged communication— Malice.

1o actions for slander or 1ibel 12 13 the province of the judge to determine whether
the occasion of uttering tho slanderous words or writing the hbellous matter
complained of, was or was not privileged, and if privileged. keld, reversimg the
judzment of the court below, that tu the alsence of evideacs of wmalice, there 19
nothiog to bu lefl 10 the jury as to bona fides ot otherwise.

This was an appeal from the judgment of the Court of Common
Pleas in an action for slander, brought by the respondent against
tho appellant, refusing a rule to sct aside a verdict in favor of the
plaintiff, and enter a nonsuit.

The words for which the action is brought, and evidence taken
at the trial are fully set fortk in the judgment of the court below,
reported in the 13th volume of the reports of that court, page 438.
From that judgment the defendant appealed, on the ground that
the words complained of were privileged by the occasion on which
they were spoken, and, thercfore, that the plsintiff could not
recover without proving express malice; that there was no evi-
dence of such malice, and therefore nothing to leave to the jury ;
that tho absence of any evidence or admission of the offence
charged by defendant against plaintiff did not take tho case out of
the general rule stated and approved of in the court bilow, or
distinguish it from tho authorities by which such rule is estab-
lished.

The respondent contended that the judgment below was right,
and ought to be affirmed on the giounds stated therein.

C. Rolanson, Q.C., for appellant.

Juames Duaterson for respondent.

In addit’ . p to tlie cases cited in the court below, counsel refer-
red to and commented on Gardner v. Slad-, 13 Q B. 796; Camp-
bell v. Spottiswoode, 8 Fos. & Fin. 421; Cooke v. Wildes, b EilL
& B. 8u8; Selwyn’s Nisi Yrius, pago 1206; Addison on Torts,
page 708, and the cases there cited.

The judgment of the court wae delivered by

Vasrovonser, C.—If the judge rule that the occasion justifies
the nse of tho words, what is there to leave to the jury? It is
said the dona fides of their use, but that is established when the
privilege is admitted; for the truth of the words is assumed to
support the priviiege; or at least the deferdant is not called upon
to prove it, and that being 2o tho bona fides is made out; for the
mero fact of the mau taking s malicious pleasure in the uso of
tho words on a justifiable occasion gives no cause of action any
more than in a case whero a judge finds there is reasonable and
probable cause for an arrest. Suppose, when tho judge, having
found that the occasion justified the use of the words complained
of, proposcs to Jeave it to the jury to say whether the defendant
used the words bona fide, believing them to be true, and the de-
fendant, to remove all doubt, offers to prove their truth, whea it
hes been already necessarily ruled that he is not called upon for
auny such ovidence, what will the judge then do? Will he then
receivo the evidence? Qught not the defendant to be sllowed to
offer it op the question of malice or bona fides, if that is to go to
the jury. See Jackson v. Ilopperton, 10 L. T. N. & 529; Nolan
v. Tippang, 7 U. C. C. Y. 624; Whitely v. Adams, 9 L. T. N. §.
483; 8. C. 10 Jur. N. 8. 479.

Per Cur —Appeal allowed, and rule to be mado absolute to
aet aside verdict for plaintiff and enter s nonsuit for defendant in
the court below.
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dent;* the Hon. W, J. Draver, C B, Chief Juvtice of Upper
Cauvada; the Hon. P, M. VanrovgHNET, Chauceller ; the Hon. |
W. B. Ricuarovs, Chief Justice of the Court of Common Pleas; !
the Hon. Viee-Chancellor Estev; the Hon. Mr. Justice
Haganrty ; and the Hon. Mr. Justice Apay WiLsox. ]

(ON Arpzas rrox ruf CouRt oF CoxunoN PLEAS )

SaMUEL DicKsoON, APPELLANT, AND Jous II. AusTiv, RESPONDENT.
Lessee of mill—Riparian propriclor— Pleading.

The lesseo of a mill, situate tear to a river and driven by water drawn in achan- |
nel from it rued for damages sustained by b by reason of the obatruction o1
the tlow of the stream, caused by the defendant throwiong slabs und other wa. 'v
stuff into the stream, and thereby obetructing the flow of water fnto the ehan
nel aforesaid  The Jussor ot the plantfl was the uwuer of the land wdynning
:;:: x:,l‘x;;lnm, and alvo of the land surrounding the pond used for the workiug ot

2letid, aflirining the judgment of the court bolow, that tho lerseo had a right to
waotan guch action; sud that the declaration stating the pluntil to be pos-

Sessed f land and premises near (6 the niver, and as sfch entitied to the use of

the stream for the working of his milt, was suthcient.

This was an appeal from a judgment of the Court of "Common
Pleas, refusing a nonsuit in a cause pending in that court, wherein
the respondent was plaintiff and the appellant was defendant. |
The case is reported in the eleventh volume of tho Reports of that
court, where the pleadings and evidence are so fully sct forth as
to render any statement of them here unuccessary. ;

From that judgment the defendant in the action appealed, on |
the following among ~ther grounds: ;

1. That it was not nroven at tho trial that the plaintiff was.
possessed of lands and premises adjacent aud near to the river.
Otonabee, which gave him the right to have and enjoy the benefit
of the waters of that river for the nurpose of worhing his nally
being upon the said lands and premises. '

2. That it was not proven at the trial that the plaintiff was
possessed of lands and premises adjacent aud near to the river
Otrnabee, which entitled biw to the use and flow of the stream,
for the benefit and enjoyment of the said lands with the appurte- ;
naunces.

3. That tho title which the plaintiff proved he had under the
lo~se from Robert D. Rogers to the plaintiff and Jacob Vaualstine, |
and under the memorandam of agrcement made between the
plaintiff and Vapalstine, was not such a title ag entitled the plain-
tiff to a verdict on the issues raised by the defendant in his second
and third pleas; and the right of the plaintiff uuder such lease ;
and agreement being but a limited right, and for a limited period, :
and being but a lease only, it was neecessary for him, if he claimed .
to recover in respect thereof, to set the same forth, and how con- !
ferred, and be bad ne right to avail bimself of the titio and right
of said Rogers as a riparian proprietor, to cntitle him to recover
under tho allegations in the declaration and the issues raised
thereon.

4. That tho cvidence at the trial was such as entitled the appel-
lant to have had his rale nisi to enter a nonsuit made absolute.

The plaintiff contended that the jadgment was correct, and
ought to be atfirmed for the reasons following :

1. Becausc the respondent, by virtue of the lease from Robert ,
D. Rogers to him and one Jacob Vanalstine, and the assignment :
from Vanalstine to the respondent, became entitled to all tho |
rights and privileges of the said Robert D. Rogers as a riparian ;
proprictor in tho use and enjoyment of the waters of the river |
Otonabee, for the purpose of working the mills demised to the
respondent.

2. Because, by virtue of the possessory right acquired under
tho said lease from the said Rogers, the respendent became euti-
tled to the enjoyment of the waters aforesaid ; and it is in respect
of such possessory right that the allegations of the declaration in |
that behalf are to be understood.

3. Because, whene.er a possessory right is prejudiced or
affected, it is unnecessary, so far at least as a wrong-doer is
concerned, to set forth the maoner in which tho seme is derived

possession is sufficient to sustain the action.

with any particularity, and any general allegation and proof of!

® Was abaent when jud

nt was pe 1

[Before the Hon. Arcninarnp Mcheay, Ex-Chief Justice, Presi-, 4. Becanse the duration or limitation of the defendant’s vight

of possession i3 only an element in the computation of damages,
and cannot affect his right of action.

6. Because, during the existence of the lease to the respondent,
the said Robert D. Rogers could not have maintained any action
against the now appellant, save in respect of his reversionary
iuterest, and the right, therefore, to sue for the intervening injury
to the possession raust be in his lessee, the no'v respondent.

6 Because the injury complsined of is in violation of the pro-
visions of the Consolidated Statutes of Upper Canada, chapter 47
(page 454), section 284,

Kead, Q. C, for the appellant, referred to Austin v. Snider,
21 U.C. Q. B. 299. It is shown that Rogers, when erecting his
mill, constructed the damn in such a manner that the slabs were
prevented from floating down the stream, which they would bave
certainly done if left to the natural influence of the water.

The mill of the respondent iv built at such a distance from the
rive-, that it cannot bo said that this is a rensonable use of the
water. Shears v. Wood, 7 J. B. :loore, 345; Moore v. The Eurl
of Plymouth, 3 B, & Ad. 66; and Burd v. Randall, 3 Burr. 1345,
show that a party having once reccived compeusation for a wrong
complained of, is precluded from secking damages at the hands ot
another.

In this case, Austin must be lookad upon as the anthor of his
own mischief, as by the improper mode of constructing the pond
and raceway adopted by him, the slabs and refuse are drawn into
them.

He also cootended that Austin, under the averments in hia
declaration, was bound to show that he was a riparian proprictor,
which he failed to do, the fact being that land intervenes between
Lim and the bank uf the stream. JFeatiman v. Smuh, 4 East, 107,

Austin, in his declaration, alleges his right to the use of the
water to be by virtue of his possession. The fact, as proved, is,
that he claims by virtue of the grsnt. Claiming under a lease,
ho ought to have sct it out, and not asserted a claun as proprictor.
The right to the water in this case is personal, not appurtenant to
the mill.  An assignment of the mill would not carry as appurte-
nant & right to the water. In Northam v. Harley, 1 Ell. & B. 665,
cited in the court below, the right was appurtenant, which is
sufficiunt for the explanation of that case. In such & case, where
all claim under the same deed, it is <ufficient to allege title by
possession ag against such parties.  Embrey v. Owen, 6 Exch, 363

A. Crooks, (. C., for the respondent.

If the argument of the other side be acquiesced in, it would
show that Rogers never had any right to coustruct the pond and
raceway ; but the law would appear to be different as enunciated
by Lord Kingsdown in Mmner v. Gilmour, 12 Moo. P. €. 131,
Rogers, if in possession of and working this mill, could certainly
have maintained this action, and so also can his lessee. Addison

I'on Torts, pp. 10, 63 & 64; Eddingjield v. Onsluw, 3 Lov. 209,

Hero Austin stands in the place of Rogers, and can declare in
the some form, Zucker v. Luren, 7 U. C. C. L. 269; Laing v.
Whaley, 3 Herl. & Nor. 675.

Even admitting that a patural right exists of throwing slabs,
&ec., into o stream, 50 A8 to injure a party making a reascnable
use of the water, which will scarcely be contended for, the Legis-
lature hes excluded all considerations of that sort by prolubiung
the very act which is hero complained of.

Counsel also relied on the cases cited in tho court below, and
Con. Stat. U. C. cap. 48, secs. 3 & 13.

The judgment of the court was dclivered by

Estey, V. C.—The evidenco has not been given to us in this
casc; but the facts appear to be, that one Rogers owned the land
forming the pond and around it, and through which the raceway
wag constructed, and on both sides of the river at this place, and
the land and mills in question, and demised such land and mlls,
with the right of using a certain qaantity of water, to the plaintiff
and ono Venalstine, for the term of ten years; and that Vapalstine
trensferred all his interest in the lease to the plaintiff, that at
thig time 2 dam and pond and raceway existed, which conducted
the water of the river to these and other mills, which dam, pond
and raceway had existed for moro than cight years; and that the
owners of mills higher up tho river, aud amongst them the defen-
dant, had been for mavy years in the habit of throwing slabs and
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pirces and grindingg of slabs into the river, which graduu!ly‘ This way an appent by Wm, Hamilton Ponton, Hngh Matthewson,
accumulated in the pond about the mouth of the raceway, sad ' the youager, aud Willinm Swyth, the youuger, from o judgment
prevented the water from entering the racewsy and flowing to the | of the Court of Common Pleas, in 8 cause peuding in that court,
differesnt mills in the same, or in nearly equnt quantities, as before. | wherein William Ieary Ballen was plaintiff, and the said appet-

Under these civcumstances the preseot ac .n was browght, 1t
cannot be doubted that the plaintiff is making a veasoanble use of
the water of the river in turning his mills, and that the defendant,
in throwing a quantity of rubbish into the stream, 8o as to obstruct
tho flow of tho water inte the raceway, is s wrong-doer. It wag
abjected that the plaintiff was not o riparicn progrictor, because
his premises did not extend to the bank of the river; bot it cannot
be doubted that Ragers himself, if he occupicd theso mills, counld
clnim ali the rights of & riparisn proprictor; and can it make any
dilfereace that ho has demised the mals to the plawuif, resorving
a uarrow strip of Jand between the mills and the river? The
plaintilY stands in the place of Rogers, and is entitled to the same
remedies during the time that his interest continnes.

It was riso objected that the declaration was improperly framed,
and the right of the plaiatiff not carcectly stated in i, aud that o
varmpee existed between the statement and the proof, inasmuch
a3 the right was claimed in vespect of the possession, wherens it
appeared from the evidence to have been derived from a grant.
But this appears to me to be a mistake; and & appears to mo,
although [ express an opinion on the subject with much diffidence,
that the declavation was feamed with precise naccurccy. The
right crented by the grant was not the subject of the action. The

deferdant, Dickson, could oot be charged with a coutravention of |

the graat, because be was not bound by it, or bound to give offect
to 1. Auny riparian owner injured by his set could have com-
phiined of it.  The plaintitT complains ns o generaf riparinn pro-
prietor, and it is 6f ua impartance how he became such; whether
by this lease, or by conveyance, or by devise. The lease in the
present crse scems (o me to be only incidental, as showing hew the
piaintiff became n riparian proprietor, and so entitied to complain
of the wrengful act of the defendunt, which bins iutlicted injury ou
bim in common probably with other mill-owners equally entitled
to complain. It is strietly by virtue of his possession of the pre-
mises in question, that the plaintiff is entitied to complain of this
injury. If he had becomea ripavian proprictor in any other way,
be woeuld have been equaliy entitled to complain of this act of the
defendant, if 1t caused him injury.  But even if the right created
by the grant were the suhject of the action, the ense of ANortham
v. Harley shows that the declaratien is properly framed. Jt
appears from that case that where the easement is anaexed by the
terms of the grant to the land as appurtepant, it is sufficient, in
seeking redress for an infraction of the very right, to claim it by
virtue of the possession of the Jand. In the present case it caunot
be doubted thiat the grant of the use of the water wag to the
lessecs of the mills.  The right is annexed as appurtepant to the
land, and it ig sufficient even in this view to claim the right by
virtue of the possession of the land. Then, if this action were
brought against Rogers, or auy one claiming under bim, for an
infraction of the right given by the leaso, it would have been
suflicient to frame the declaration as it is framed. 1 think, there-
fore, that the judgment discharging the rale was right, aad cught
to be affirmed with costs. It was argued thst the racewny was
constructed in such an unskilful manner, that it was the cause of
the aischief of which the plaintift compiained; but no evidence
scems to huvo been offered in vupport of this position.
Ler Cur, -Appeal dismissed with costs.

(0% ArpEst #Row TUE CoLRT OF CoMMOX PLEa3)

Poxroy v. Buiuzs.
Arder for arvest by pudge~Eramination of drfendant.

Feld, aftrmiag the Judgmsent of the court bulow, that tu proceeding to arrest and
knprison a pacty for the Insuficioncy of his xnswees on en examination as to
bis ectate and effects, ennducted Defors any other functionary than the jodge
who anders the arrest, §$ is potessary that & summons to shew cause abould, §n
tho Grst instanes. bo fssued.  Alm, aficming the saee judgmoent, that tho fac
af the yudge who made the ordec to cwmmit Biaving aunthority to weke such
wrder. and that the same appeansd to o regutar on the face of {6 was not a
sudicient jastifieatiou 62 the altaraey of the party suleg out such acler {n an
action i;rx_-ught zgainst tho allorney and bie chieats for assault and false nugms-
sonment.

Isnty, together with Wedderburng Dosbar Moodie and Alexander
Vasbar Moodie, were defendnats,

The facts and pleadings are fally set forth in the repert of the
case in the thirteenth volume of tho Beports of the Court of Com-
mon Pleas, st page 126,

From the judgmeot thers reported the present appent was
brought, on the grounds, first, that there was error ia law in tho
record and proceedings; second, that che pleas of Ponton, Swmyth
and Matthewson disclosed a good defenco to the declaration and
new ngsignment in tho action,

The respondent contested the grounds of appeal, and asserted
generally that the judgment was correct, and ought to be affirmed.

MeMickael for the appeliants,
Robert A. Harrizon for the respondents.
The judgment of the court was delivered by

Vaxgoguouser, C.—I believe we all concer in affirming the
judgment of the court belosws. The mmin question arguaed there, nsg
. here, was as to the right or power of she judge of the County
¢ Court to commit the respondent to prison, because of the insuifi-
\ciency of his answers to taterrogatorics admiunistered to kim on a
persopal examination as to his estate and effects, without haviog
firsy given him an opportunity of being heard, either by snmwmons
or otherwise, against the application for such committal. We
think that the aunthorities cited and tho reasons given in the judg-
meat of tho learned Chief Justice of tho Comwoun Pleas amply
justified the decision pronounced by the court; and the recent case
of Cooper v, Wandsworth, 8 L. T. S. 278, as well as the Hammnier-
; smath case, 4 Exch. 87 {not then before the court}, fully sustain it.
] It was contended by My, McMichael, jo appesl, shat no judgment
(could be rendered against the appellant Ponton on the record,
Huasmuch ag in the only pler pleaded by him there wag no trespass
confessed, and that therefore there must be a repleader ordered.
For the moment I ¢hought this objection formidable, but on crre-
fully reading the pleadiegs I think it cannot be sustained. Tho
appellnnt Ponton, in his plea, avers that he was the attorney for
the plaintiff at whose suit the respondent was committed to prison
ion the judge's order abeve referred to; that he, as attorney for
( the plaintilf, procured the cxamination of the defendant, the now
‘respoudent; that eu the ex parie order of the judge for the cow-
mittal of the respondent was endorsed the following notice :

¢ To the Sheriff of the County of Hastings,
ssJ. W, Dusbar Moodie, Esquire.

“8ir,~You are at liberty to discharge the Qefendant, W, I-
Bullen (the respondent}, from custody, upon receiving from said
defendant {the respondent) the sum of, &c. Se.

* (Signed) Wt 11, Povron.”

¢ Thig order was granted on motion of Wm, . Pouton, of the
town of Bellevilio, in the county of Ilastings, aitorney for the
; plaiatiff.””  That the order so endursed was detivered to the sheriff
fto be executed; and that the sherif, by virtue of such order,
imprisoned the respoudent, which are the trespaseers, &c. The
appellant dees'not allege that ho had ceased to be atterney for the
phaintiff at the time the order for the committal of the respondent
was obtained and endorsed, nad delivered to the sheriff; while he
avers that he, Wm. H. Ponton, was the sherifl’s attoraey in tho
suit.  We canpot assume that there was any change of attorney,
or two of the same name ; but on the contrary, we think we must
assume that the Willinm H. Ponton who signed the endorsement
on the order 8s plaintiff's atteraey was, though not 80 expressly
"stated in the plea, the same atterney who had been previously
"ncting for the plaistiff, and who is the nppellant, a3 he himeelf
“alleges, and that be was thus instruwental in delivering the erder
‘to tho sheriff and procuring the arrest of the respondent-—acts
which make him respousible for the illegal arrest, and the tres-
pass thereby committed.  Weo think, therefore, that the appeal
must be dismissed with costs.

i

N
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GQUEEN'S BENCHL
{Reported by ¢ Rostxsex, B, QC., Reporter (o the Lourl )
ConpErr v. TAYLOR.
Taxes-~When in arrear—C S. U € ch. 53, we. 10

Defondant sonteyed land on e 13th of Apnd, 1804, covenanting azainst arrears
of taxva. The property was assessed I February, and the by-daw sining the
ruto vaseed In July.  Held (rovessing the judgment of 1hs connty courtl, tont
the thves for the year could not Lo considered a4 fn arcear at the dateof the
devd, for the amonnt had nut then beets ascertalted, 1o reto davigg beett 8xed,
and they therefors could 1ot bo psed.

# Artosra’’ mzans sonnething belitod b pasaents o boplies s duty and a defunlt.

See. 16 uf the nt act Ik tod
1aves, atd 1 prodide that no watter when the by daw sunpesing 1he rate §s pas.
sed. they shidl be constdered &3 fmpused sor the year; St ghes uo retrospective

exssteuce tu the tre.
Q. B, 8 T, Vi)

Appeal from the county court of Fromtenac, Lennox and
Addiogton,

The declaration stated that by deed, dated 13th April, 1843,
defendant conveyed su fee to the plaintif lot number 412 in the
city of Kingston, and covenanted for quict epjoyment, freely and
clearly acquitted of nad fram all arrears of taxes and assessments
whatever due and paynble upoen and in respect of the said lands,
&e¢., &e.  Breach, that the lands while owaed by the defendant
were lawfully assessed: that at the time of the making of the

sard deed there wag @ legal assessment made and imposed or the !

said premises, and ip consequence theveof the plaintiff was com-
pelled and obliged to and did pay H133, beiag the taxes assessed,
rated and imposed by the corporation of the city of Kingston on
the said laod for the year 1863 ; and that after the making of the
deed, the said taxes being unpaid, and being a charge nad incurn-
brauce en the prewises, defendant retused to pny them, and
plaintiff then being the owner snd in possession was compelled
tg pay.

1 ’Icya.-—'!‘imt the premises were not while ewned by defendant
luwfally assessed, eharged sad incumbered with the sum of $133,
being the taxes, &c., for 1863,

The piaintiff proved the dead above stated.  The city clerk pro-
daced the assessment book for Frontenae ward for 1863, containing
entries shewing the plaiatff assessed ns owner of this lot, and
said that by a date in the book the assessment appeared to have
been*made an the 25tk of February, 1863 ; and one of tho asses-
sors swore that 1be property was assessed on that day. The
by-law fisiog the rate was passed on the 2)st of July, 1863, O»
the 31st of Jctober, 1863, the plaintiff paid to the collector §133,
the taxes due onr this property. On tho same day the coflector
drew a drafe on defendant for $108, which was not paid, and the
plaintiff Lad to pay it over and above the $S133. The colicctor
produced a letter, dated 28th Octaber, 1863, to himself from the
defendant, respecting the payment of $100 to himself on account
of these tnxes, but it was not among the papers sent up to this
caurt,

At the trinl, Nwkpatrick, for defendant, objected that there
were no taxcs in arrear at the date of the deed, and no tegal evi-
dence of sn assessment haviog been made, that the roll should be
returned, &c.

The ohjections were overruled, The plaintiff had a verdict,
and & rule nis obtained for a new trial was afterwards dischar-
ged.  Agsinst this decision the defendant nppealed.

A. Krkpatrick for tho appellant.

Sir If. Smitk, Q. O., costra, cited Lewis v. Hillard, Sid. 874 ;

| of attocamies of that court,

Petersdorfi’s Abre. * Covensnt,” vol. vii,, p. 188. Rawle on Cove-
nants for title, 118 ; Consal. Btats, U, L., ch. 55, secs. 16, 24, 107.

Dravsg, C. J., delivered the judgment of the court,

We do not think thac the evidence established, either ag 2 wat-
ter of fact or of law, that at the date of the deed containing the
covenant on which this action was brought thero was any srrear
of taxes and assessments on the land in question.

We take arrears to mean something winch is hebind in pay-
ment, or which remaing unpaid, as, for instance, arrears of rent,
meantng revt not paid ot the time agreed vpon by the tensat. It
implies a duty and & default. N

In that sense, how ean it be eald that on the 131h of April,
1863, there were arrears of tuxes sad asscssments ou these Junds,

LAW JOURNAL

Tt anly ta fix the hacal year as rexnrds |

The 16th section of the assessment act, Consol, Stat, U. €, ch.
63, is relied upott ns wrewertag this question, It enacts that the
taxes or rates levied or Jmposed for sny year shall be considered

" to hetve been impased for the then current year, commencing with the
! first day of January and ending with the thirty-first day of Decem-
ber, unless otherswise expressly provided for, &e.
The interpretation of this section argued for in tho present
“case is, that the taxeg imposed for 1868 by s by-law passed ia
July shall be considered to have been imposed ny if the by-law
- had been passed en the first of Jaounry of that year, By thus
{ givipg an 3 poss foetp cxistence to the tax it becnme due in the
' begir]ming of the yesr, and not having been paid was i arrear in
April.

We do not gae interpret this section of the statute, but read it
ng intended 1o fix the fiseal year for all the municipalities, for
i the purpoze of rates and taxes, and @8 providing that no matter
"in what part of the year n by-law imposing vates nod tuxes may

be passed, the taxes shall be considered ns imposed for the wholo
current year.

The argument for the plaintiff, if pushed home, amounts to

' this—~that on such a covenant, if entered iuto on the Ungd of
; January, tho taxes for the current year wowid be in arrear on
. that day, if & tax ar rate was imposed within the year; and in
, effect the covenant would thus be broken as soon as it was made,
although when entered inte no tax or ratz bad been imposed.

We are, moreover, in this ease 10 conslrue the covenant, not
. the statate; and it appears to us to be contrary to the plin

meaning of the words used to hold that taxes not imposed, the
amount of which i3 not as yet accertained, and which therefore
cansot be paid, can be in arrear—in other words, that a tax the
amount of which is fixed and whicl is imposed in July con Ye in
arrear in April; nor does the I6th section of the statute iv cur
judgment affect the construction of the covennnt.

The fact that the premises were astessed in February can makeo
oo difference. The assessment, ag respects veal property, is the
made provided for ascertaining the actual or yearly valae or ren-

smi thercof; unless it is followed by the imposition of a rate it
i ereates no liability in respect of which there can be arrears.
 None of the methods paiuted out by the statute for eoliecting
. and enforeing the payment of & rate cav apply uani it has been
; actually imiposed.

Appeal sllowed.

COMMOX PLEAS.

(Heported by B. C. Joxes, kaq, Barnsterat-Law, Reporter in the Court)

In RE TREMAYNE, AN ATTORNEY.

Atioritey=~Rall of crurbeRriking ofl

A certificate af tho clerk of the conrt to whick an attarney has leen struck off
the rolls, and on which the spplication under the rule of ¢ourt {8 waidy 1o ano-
ther court 10 have thesttornsy atrock off the rolls of that court, should shew
the 2rounds o which De was strack off the rolls of the tourt from which the
eerizficato aas grauted  The applicatum should siko be fur a rule to shew
cause sud should not bo moved for va the Jast day of term.

(C.TLE.T, 2 Vic)

On the last day of the term. We&regor produced a certificate,
signed by the clerk of the Crown and Pleas ot the Court of
Queen’s Beach (and verified by the seal of the .ourt), siating
that an attorney, on the twenty-seveath day of May, 1863, had,
by order of the Court of Queen’s Bench, been struck off the rol}
Ou this bo moved that the said atlor
aey be struck off 1he rolls of this counrt.

The rule of Queen's Bench or the subject referred to in Deaper's
Rules, p. 8, provides,  that whenever an atterney shall be struck
off the roll of nttorneys by order of the court, the clerk shall
forthwith certify such dismussal nnd tho grounds thereof expressed
in general torme under the seal of the court, and the court an say
similar certificate frow the Court of Chancery or the Court of
Common Pleas, of any attorney ov solicitor af either of the said
{ courts respectively, baving been struck off tho roll of sueh court,
shall thereupon take proceedings for striking such person, besng
eu attorney of this court, from the roll of attorneys, accord.ng to

the course and practice aud in tke manoer, and under hke cic-
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cumstances observed in similar cases in the superior court: in
England.” A sumlar rule exists in this court.

Ricuarps, C. J.—I do not think we can grant tne rule sought
for on the materials now beforo us, nor without granting a rulo
misi.  The certificate produced on the motion does not express the
grounds of the dismissal of the attoroey as required by the rule
of court, which would scem to be fatal to tho application now made,

The practice in England, as 1 understand it, befuro the passing
of Imperial Statute 23 & 21 Vie., cap. 127 and which existed when
our rulo of court was made, was to hav, s rule nuse 1ssued in the
first instance and served ou the attorney beforo striking him off
the roll, though his name might have been removed from the rolt
of attornies of another court. The case In re , goeut., one,
&c., reported in 1 Ex, 453, Michacimas Term, 1847, decidos ex-
preasly that the motion should not bo made the last day of term,
and 1fereatinlly that the rule should be to shew cause., Alder-
son, B., said, * this is the last day of torm, he ought to have the
opportunity of denyiug that ho is the same person ™ Pollock, C.
B., said, *this is the last day of term and the matter would hang
over his head during the whole of the vacation. The motion
should be mado so as to give hum an opportunity of answering it
promptly.”

It i3 true that In re John Colline, reported in Easter Term, 1856,
18 C. B. 272, the Court of Comwmon ’leas struck an attorney off
the roll of that court on the produstion of a rule of the Court of
Queen’s Bench, shewing he hal been struck off the roll of that
court for misconduct, Jervis, C. J., said, * out of deference to
that court we do not enquire into the circumstances upon which
they acted. Tho rule may go.”

The case of In re Hall, 2 Jur. N. S. 1233, scems to be an au-
thority, that the Queen’s Benchk in England. so late as Michael-
mag Term, 1857, held that the rule to strike the attorney off the
roll should be on a rale to show cause, and the case of fa re Sill,
of the same volume, p. 1232, shews that when an attorney has
been reidmitted in the court in which the initiative had been
tuken for striking him off the roll, tho rule to rcidmit him in
another court must be a rule ms.

The 256th section of the Linperial statute, passed 28th August,

stitutlons Act, the tull or duty must bo fmjxised upon the vehicle i whieh
anythine s exrpoged fur aale 1 any street s public place

The Huith subsection uf the mame rectiom only auth rizes the linposition of rea.
ronabils tolls on vesseds and othor craft. for the purpose of cleaning aud repur.
10x harbours, and paying a harbour master, and dovs not ganction the levying
such dues for the revenue purpeses of the muufcipality to which the harbour
bolongs.

(C. P, E.T., 27 Vic)

During Easter Term, Airkpatrick obtained a rule on bebalf of
James Campbell, calling on the Corparation of the City of Kings-
! ton to shew causo why section 33 of the by-law passed on the 20th
April, 1864, entitled, An Act to regulate the public Markets in the
City of Kingston, should not be quashed, with costs, on the
grounds:

1. That such section i in excess of any authority conferred by
law on the said corporation.

2ad. 1t is not within the powers conferred on tho said corpora-
tion by tho I15th sub-section of sec. 294, of c. 64 of Con. Statutes
of U. C., or any other clauge or sub-section of the act.

3. Becauso it assumes to impose toll on all carriers of produce
and articles therein mentioned to the city of Kingston, and dves
not confine such tolls to articles and®prodace cxposed for sale or
marketed in the city of Kingston. And,

4. Because it imposes & toll on the boats of private persons
bringing such articles to the city for their own consumption,

The by-law was verified by the seal of the ity and the certifi-
cate of the city clerk, and tnere was appended to it the affidavit
of Campbell, stating that he was a wood-merchant, and carried
on his business as such in the city of Kingston, and that he resi-
ded in the city. He algo stited in his afildavit that he received
the by-law annexed to it from the city clerk.

During the term, Prince supported the rule, and D. B Read.
Q. C., shewed cause. He contended that though the section of
the by-law complained of, could not be entirely sustained, under
the 156th sub-section of sec. 294, but with the aid of sub-sec. 4, it
might all be considered as good. He urged that the section might
be good in part, and if 30, the court ought not to give costs for
quashing the part which was bad; and the good pert ought to bo
sustained.

e referred to Farqukar v. The City of Toronto, 10 U. C. C. P.

1860, to which I have referred, provides that the name of every
person who shall be struck off the roll of attorneys of any of the
superior courts of law at Westminster, by the cule of any of such
courts, or off the roll of solicitors of the Court of Chancery, by
order ot any judge of that court, shall, upon the production of an !
ofice copy of such rule or order, and an affidavit of the identity :
of the person named therein, to the proper officer of every or any |
other of the said co>rts of which such person is an attorney or
solicitor, be strurs off ‘he roll of such court; and when reetored
to the roll of t.e court irom which he was first struck off, on pro-
duction of the rule or rrder restoring him, with = similar aflidavit
of identity tc the prop T officer, his name shall be restored to the
roll of the other court:.

Notwithstanding thic enactment, the Court of Queen’s Bench in
England, in the case «f fn re De Medina, one, &ec., 6 L. Times,
N. 5 p 536, 17 June, 1862, when an attorney had Leen suspended
from practice, by a -ule of the Court of Excheyuer, determined
that they would In- & into the cffidavits and exercise their discre-
tion about suspending him from practice in that court.

In the case before us, the application must fail, as the certificato
from the Court of Queen’s Bench does not shew the grounds of the
dismissal of the party applied against ia the court, as required by
the rule of court; as well as on the ground that the application
was made on the last day of term, and is for a rule absolute in
the frstinstance.  Adam Wilsou, J., and J. Wilson, J., concurred.

Per cur.—Rule refused.

Ix re CaxreeLL axp Tue Corromatiox oF tur CITY OF
Kixgsrox.

Murnacipal Institutions Act, sec. 294, sub secs. 4 and 15—Darbour Dues—Firewood
—Tolls thereom.

379: In ve Smuh v. The City of Toronto, ib. 2253 Paltereon
v. The County of Grey, 18 U. C Q B. 189; Gibson v. The United
Counties of Huron and Bruce, 20U. C. Q B. 111; 2Wbacco Co. v.
Woodrofie, 7 B. & C. 838; Poulters Co. v. Phillips, 6 Bing N. C.
314; Regina v. Elmonds. 4 E & B. 993; Tyson v. Smuk, 6 A. &
E 745; Lockwood v. Woud, 6 Q B. 31; Regina v. Everett, 1 E.
& B. 273; Gront on Corporations, 160,

Ricuarps, C. J —I think the 38rd section of the by-law bad,
and it must be quashed. The by-law itself i3 entitled, A By-law
to regulate tho public Markets of the City of Kingston,

The 82nd section of the by-law provides that each and every
waggon, sleigh, cart, truck, or other conveyance, containing fire-
wood, lumber, shingles, laths or ladders, being exposed for sale
or marketed for consumption, within the city, and all boats, rafts,
cribs or railway cars, bringing to the city or into the harbour for
delivery at, or consumption iu the city, firewood, coal, charcoal,
poles, lamber, potatoes, fruit, butter, cheese or vegetables, shall
be subject and liable to a toll of twenty-five cents for cvery ton’s
capacity, and so proportionably ; and the clerk of the maker, for
the lessee of the market tolls, or bis authorized assistant is thereby
suthorized and empowered to collect and demand payment of said
toll, and all other tuolls chargeable or collectable vader that act
from the owner or owners, or mast¢r or person in charge to the
said boats or sailing craft aforesnid, and from the owner or driver
of every waggon or other vchicle mentioned in the immediately
preceding section of the by-law; aud all and every person or per-
sons refusing to pay such toll shall bo deemed guilty of a breach
of this by-law.

The 60th section of the by-law provides that any person vio-
lating the provisions of the by-law, or failing to observe them,
shall be guilty of & breach of the by-law and shall be summoned
before the mayor, police magistrate, or any alderman of the city,

lledd—That a clause in a by law winch imposed tonnagoe dues on scows, craft.
rafts, railway cars. Lc. coming Juto the city «f Kingstun, contalning firewood
1o be exposed or offered for sale, or marheted for consumption withiv the oy,
was illegal, and not authorized by sub-see. 15 of sec. 294, of the Mpmclpal In-

and if convicted, on testimony of one or more credible witnesses,
+ should be fined a sum not more than fifty dollars, nor less than
fifty ceouts; which fine and costs, if not levied forthwith, should
be levied of the goods and chattels of the offender, if sufficient,
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or in defuult of payment or of sufficient distress, the offender !
might be mprivoned in the common jail in the city, for any period
not greater than 21 days, at the diserction of the convicting
magistrate

Sub-rec. 4 of sec. 294 of the Municipal I[nstitutions Act, in
effect provides that the council of every city may pass by-laws
for regulating harbours, for preventing the fillisg up or encum-
bering thereof; for crecting and maintaining the necessary bea-
cons, and for erccting and renting wharves, piers, and docks
therein, and also floating elevators, derricks, cranes, and other
machinery suitable for loading, dizcharging or repairing vessels;
for reguluting the vessels, crafts and rafts arriving in any harbor; |
and for imposing and collecting such reascnablo harbour dues
thereoo as may serve to keep the harbour in good order, snd to
pay o harbour waster. This provision is under the head of
s Harbours, Docks, &e.*

Then under the head of *¢ Markets,” sub-sec. 15, ¢ for regula-.
ting all vehicles, vessels and other things in which anything is
exposed for sale or marketed in any street or public place, and
for imposing a reafonable duty thereon aud estal .shiog the mode
in which it shall be paid.”

This 13th sub-section of the statute docs notin my opinion au-
thorise the fmposition of tonnage dues on scows, crafts, rafts,
railway cars, &c., coming into the city, merely because they con-:
tain firewood, though such firewood may have been brought into
the city ** for the purpose of being expored or offered for sale, or
marketed for consumption within the city.” What the statute
authmises is the regulating the vebicles, vessels, &c, wn whick
anything ts exposed for sule or marketed in any street or public
place, aud for imposing a reasonabie duty thereon. When the
commodity is exposed 1o: sale in any street or public place, the
power to impoxe the duty, if it is really given, avises, and if ;t
be intended to impose the duty on the vetncle or vessel it must be
on that in which the article is exposed for sale or marketed in any
street or public pluce,

That part of the section of the by-law under discussion which
declares that all boats, rafts, cribs or reilway cars, bringing into
the city or mto the harbour, for delivery at or consumption in the
city. firewood, coal, charcoal, &c., fruit, butter, cheese or vege-
tables, shail be subject to & toll of 25 cents for cach tous capacity, ;
i3 clearly bad.

Tlere can hardly be a doubt that tho 15th sub section of the
statute which I have quoted does nut authorise this. The wood .
or ather articles may not be intended to be used or consumed .
within the aty at all, yet coming witlin the market regulations
the vessel brnnging it there would be bound to pay tins charge
even if the wuod were delivered at Kingston to be shipped on
bourd a return vessel to be sent to Toronto, and the butter was
dclivered at the city to be furwarded to Montreal. The legiela-
ture, in my opiuion, never coutemplated that under pretence of
pas-ing & by-law to regulate the markets of the city, that cuy
curporations thould bave the power of levying a tax on the gene-
ral commerce of the country merely becanse a particular town or
city hapgened to be the place where furwurders were in the habit -
of transhipping commodities from one description of craft to :
anuther, and where merchauts frequently contracted that certan )
articles in which they dealt should be delivered 1o view of this
very practice of transhipmeut.

1 fail to see that the 15th sub-section of the statute in any way
sustaing this section of the by-law. i

I think under thic 4th sub-section it is equally bad. So far-
from that clause being intended to cover warket regulations winch |
this by-law s passed for establi-lnng, it relates to the maintain- |
ing, supporting and preserving harbours, and to regulating the
vessels, crafts and rafts arriving in the harbours, and the power
to impose charges is humited to such reasonable harbour dues ns
may serve to keep the harbour in goud order and to pay a harbour
master. !

It is not even suggested to us, much less shewn by affidavit,
thai any meney 1~ or has ever been expended to keep the harhour |
in gead order, nor are we infurmed that there iz anv harbour |
muaster there fur the payment of a salury to whom these charges
could be properiy imposed .

It seems barlly necessury to discuss the question at much

length to shew that we ought to hold that the 4th sub-section of
the statute fir<t quoted doe+ not authari-¢ the pas<ng of the 33rd
scction of the by law  The fact that the scction atself does not

:seem to be fiamed with a view to regulate the harbour in any

way, 01 to direct that vesse!s shall be under the control of a har-
bour master or harbour regulations, amd tht it applies only to
vegsels carrying peculiar Kinds of commodities, most of them
mure the subject of market regulations than harbour reguintions,
would scem to indicnte that it could not be intended to apply to
barbour regulations.  These, with the other circumstances ntrendy

j referred to, that thero is nothing to shew that there is a harbour

master or haibour regulations in Kingston, scer to me amplo to
sustuin the view I take that the section complained of 15 bad. 1
should also jucline to the opinion that unless it could be shewn
there were sume peculiar reascis justifying o specinl tax on the

. craft carrying the articles mentioned in this section of the by-law,

the court would hold it was not rensonable to select that cla«s of
vessels ouly tor the payment of harbour dues, when other ves-els
escaped which appear to be equally properly the suhject of that

kind of tax, and on that account a by-law framed expressly under

the -1th sub-section would probably be quashed if the dues were
unly imposed un a particular clags of vessels,
On the whuie T think tae S3rd section of the by-iaw should bo
quazhed with costs,
Per cur.—Rule accordingly.

CHAXNCERY.

(Reported Iy ALrX GRANT, Esu.y Darristerat-Law, Reporter to the Court.)

McCurrocH v, McCeLLocu.

Ahmony—How fur the English rule as th allvuang one-third of income 15 applicalble
o s country,

The defendant swas the owner of real estate of the annual value of alnut £112
165.. Lut subject to a debt of £100. He had also houschiold furnstare and taem
stock. and he worked s farm  the plalotif with her elicht ehildren, lived
apart fram the defendant. on sseount of his eruelty, and with no means of sup-
port, Sace xuch 44 micht be obtained by way of shiriony.  Un 8 referenco to thy
master to fix p rimanent alimony. he allowed £57 1us. per aunum,  Un sppeit
this sum was increased 10 £50 per snnum.

The bill in this cause was filed by his wife agaiost the defen-
dant, who was a farmer, owuing a farm of 150 acres, subject to a
mortgage of about £100; also a village lot, renting at £4 1Us,
per annum, aud firm stock worth more than £100.  Interun ali-
mony bad been allowed at the rate of £37 10s. por annum

Ou a referonee to the magter at Whitby directed by the decree,
he had fixed thie same amount as permanent alimony.  This would
Le about vne-ihird of the annual value of the defendant's estate,
making no alivwance fur the value of s Iabour.

On appeal, 1t was shewn that defendant’s cight cildren, with
the plantdl, their mother, were furced by the delendant's con-
duct to live apart from him : that the eldest child was s girl of
sixteen, the youngest ati infant in arms: all of the aight are with
their mothei, dependant entirely upon the sum to be recewved as

_alimony tur their maiutenance, and that the sum allowed was m-

sufficicut for tue plaintifi aloue,
It wag argued that the rule nsually followed in England of as-

) sigmng one-third of the annual income to the wife is not invaria-

bly to be fullowed, and though often a proper sum in England, where
the hughaund’s income 18 large, iy not apphcable to cases hke the
present. whire the estate ig small, and the persoual industry of
the husband is necessary for the family’s support.

A. Crooks, Q C, for the plaintiff, who appeals.

Downey for the defendant.

The additional facts of the case, axd the authoridies cited by
counsel, appear sufficienily in the juwdgment of

8praGeE, V. C.—The bill, which is for alimony, is taken pro
cunfesso, and o decree for wlimong, by reason of the cruehty of
the husbawd, was pronounced on the 9th of February last. It
Jppears that the waite, with her eight cnliren, the chdest a girl
of sisteen and the youngest a child o little more than a year old,
left her hushaul ~ house on the 3rd of November last, aud that

. they have since hived with her father, except that recently tho

eldest girl has left.  The health of the wifo is, as appears by the
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1
evidence of her father, so bad as to render her helpless, and to ‘
require medical attendanee.  Of the children, two only are boys,
one eight, the other mx years old. |

The defendunt is a farmer, the proprictor of 150 acves of land |
in the township of Scarboro’, of which about 110 nre clenred aud |

uwnder cultivation, the whole farmed by humeelf. He has also .
horses, and farming stock and implements.  Jle has also a cot-
tage and small lot, worth, as he says. about $200, and winch is
woith, to rent, nbout 318 a-year. Iie appears to be in debt to
the extent of about 340U, or perhaps a little mere.  The anunual
value of his property appears to bo sumewhero about $450; the
interest upon its value exceeds that awount. The master has
allowed nlimony for $150 a-year. This is complained of a3 too
small, and [ agree that it 18 so. It is suggested that the master
has proceeded upon the principle of allowiwng for alimony a per
centage upon the annual value of the husband's estate; it .y snid
one-tifth, and it is conceded that what is allowed is about one-
third  To proceed upon such a principle i3, in my judgment,
erroncous, und particularly o when the wife and family are in
fact supported by the labour and skill of the husband; if any
propot tion were taken as the seale of allowance, the annual calue
of that labour and skill should be added to the nannual vaine of
the hushand’s property; in many cases it is the principal sourco
of the income, and in many more it is the wheole,

Regard must be had, as the decree espresses it, to the station

in hte and po<ition of the parties, and also to the nature of the

property of which the husband is possessed. A per centage upon
the annual value of the hucsbund’s pruperty will very rarely, in
this country, form a just measure for the allowance of alimony ;
it has been disearded in numerous cases; amony them is the case
of Nevernvy Serarn, T U. C. Chan R. 199, and is not followed in
England, where the adoption of it would not do justice to the wife,
or the wife and childre Two instances of this are the cases of
Whidon v Wialdon, 5 L. T. N. 8. 138, and Welcocks v. Wileocks,
30 L. J. Prob. 205, The court now proceeds upou the sounder
principle of Jooking to what is just aud reasonable under all the
circumstances.  The luuguage of the decree furnishes a proper
and safe guide for the discretion of the master.

The adoption of the rule 1 have observed upon operates with
pecuhiar havdsinp in this ease  The wife is forced, by the eruelty
of her husban 1, to Teave his house., and to scek shelter in that of
her father, where, with geven chiddren—herseld sick and help-
less—<hie iy now living,  For the support of herself and childien
the scant sum of X150 a-year 13 allowed, while to tho hu<band,
not Yurthened with the support of any children, doubie that sumn
is left, Yesudes the house which, but for his miscondnet, would
have continued o chelter tor all, and besides the value of his own
shill and labour, as a farmer, to the benefit of whieh all are
eutitled,

It is a most unequal division, and, T appiehend, conld only
have been mnide by the master under the idea that he was bound
to fix the amount ot almony by a scanle 1zensured by the aunuad
vilue of the husband’s property 1 think the sum proposed to
be allowed is very ressonahle  The plaintifi®s father says he
thinks it would take £75 or £80 a-ycar to maintain herselt and
her famly. I think the larger sum would be a moderate amount

It was suggested that 1 should fix the amount to be paid, mstead i

of refermng it back to the master. 1 therefore fix it at £80

McCavs v. Farrstorar.

Speerfie perfurmance—(ompensution for defecteney an quantity of Leid s,

A pareed of 1and havingg beeny sussey b and Labd off mto bailding s, the ayme
was afterwards offred for rale by public suction, when M. beeame the purs
chaser uf two of such ot st an aggregato sut of £70, The plan, by which
thy property was sold, contaltied A memorandum ou the manan that the samo
was drawn upon a acalo of four chaind to the iuch  In reahty the plan had

| bevn made npon a gcalo of theee chains to the inch, wh' h, howuver, was not

discovered until after the conveyance had been executed, and the puechase

| money paid  Fharenpon th o purchaser M filed a il prayiog repayment of a
proportionate amognt of the pucha-o money. or & cenveyances of a =uficlent
quantity of the adyoming ind to mako up the deficioncy  The eourt. under
the clecumstances, condddered that the platotatl was not eutitied to the relief
arkedd, gud disiisned Wis Wl with coste; but

Semide, that 1T the conveyance bad ot beett made, or the purchace money not
fully paud, ho wuuld have beens entltled to bave been rehioved in this court
‘The bLill in this cuse was filed by David McCall against Robert

F. Fuithorne, stating that in 1835 a parcel of land in the town of

Sarnia, known as the Maxweil estate, and belonging to the de-

fendant’s wife, was surveyed and lnid out in village lots by the

defeucant, and a plan of the property purporting to represent the
. preaises in the proportion of four cha'na to «n inch was made
! out and duly registered in the proper oflice. That the plamntiff
and others attended an auction sale of the property, and bid for
various lots as laid down on the plan., The plaintuff became the
| purchaser of two of the iots for the aggregate sum of £70. This
| sun bad been since paid by the plaintiff, and a conveyance made
| to him; that upon measurement the plaintitf discovered that the

plan waus inaccurate, having been drawn on a scalo of three in-

“stead ot four chains to an inch, and the lots purchased therefore

I contained one-fourth less land than plaintiff was entitled to, but this

t bad not been discovered until after theconveyance to the plaintiff had

been executed and money paid as stated.  The biil further alleged

a demand made by the plaintiff to the defendant for repayment of

| one-fourth of the purchase money and bis refusal to pay the same,

i and prayed that the defendunt might be ordered to paysuch sum,

, being £23 63 81, or make good the deficiency in the quantity of

| land by conveying a suflicient quantity of the land adjoining.

The auswer set up that the plainuff had elready sued the de-
| fenidant in the county court for damages caused by the alleged
deficiency, in which suit a verdict had been given and judgment
entered 1n favour of tho defendant: that the words “¢s¢ale four

i chams to the inch ™ were inserted by accident in the wargin of

"the plan exhibited at the sale, but that the plaintiff was not

. thereby misled, as he otherwise knew the quantity of land con-

y tained in each Jot.  The defendunt denied that there was any

ground for equitable relief on the caso stated by the bill, aud

"alleged that it was at any rate within the juwiisdiction of the

L eounty conrt,

Fuzyerald for the plaintiff.

Crickmore for the defeudant.

The nuthorities cited are referred to in the judgment of

Srragar, V. C.——This bill is filed by & purchaser of real estate,
who las paid bis purchase woney and reecived his conveyance,
with usual covenants for title. The Will is for compensation, on

o the ground of alleged deficiency in the quantity ot lind con-

{ tracted to be sold; the sum clained is £23 63. 84 ; and the )l

prays that the defendant, the vendor, may be ordered to pay that

sum, or, in the alternative, to convey more land to make up the
deficiency.
The sale was by auction, and was of town lots neeording to a

' pian, noted upon the face of it to be upon a scale of four chiiny

a-year, to be paid from this dute, and at the times mentioned in | to an inch; in fact the lots were Inid out and staked on the scale
the muster’y report. Liberty will be reserved, as was done in | of three chains to an inch. The plaintiff was the purchaser of
Severn v, Sirern, to both puties to apply to the court, as they | gye lot on one street and anotber lot on another street, for the
may be advised, should the circumstances of the cave alter, and | pgaregate price of £50 It is nnt shewn that the defendant could
the defendant snust, in that euse, pay the costs of the apph- ! pake the lots of the size deseribed in the plan—that he has now
culion. | the adjnining land to do so; itis not alleged that he has, or that
What I sec in this case Jeads me toremark that in cases of this the contract was for angthing but these patticlar lots. .\ mouey
mture the comwrt looks to the possaibiity of the purties living ! compensation, of which the nmount claimed is the maximum, is ail
agan tegether. The husband, as 1 see by his afil lavir, expresses | that can be had upon this bl
an anzieas wish that ts should be the wase.  His cruel conduet - 1 think the pluntiff cannot maintain a bill in equity for this
is aurbutal to ntemparance: be is desedibed by two of hix purpase  The map which was distribated among the billers at
peighbours ox hnd, affectonate, and ineffensive an s disposi- § the #adeis treated properly enough, I think, a3 a repre-cntation
tion. A thorough retormation 1o s habuts may lend to that *and af the comteact bad not heen executed —if the conveyance had
reanion Wit Fis fammly which be professes =0 eatnestly to desive. | ot been made, or the purchuse woney vot fully paid, 1 apprehend
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the plaintiff would be entitled to relief in this court.  But here
the contract is fully exccuted, and the plaintutl's remedy is, 1
think, at law. In Newham v. Nay, 13 Price, 719, Chicl Bagon
Alexander, while deciding against the plmntuff upen the evidence,
expressed a strong opition, upon clear and intelhgible grounds,
I think, against such o bill.  The il in that case was for com-
penzation on the ground of untrue representation a3 to the annunl
rental of the estate sold. Iu that case, as in this, the bargain
bad been executed, and the purchase money paid; fraud was
charged in respect of the representativns made, s it is by this
bitl.  Ihe chief baron said, * The cases of compenegation in equity
have grown out of the jurizdiction of courts of cquity, as exer-
uised 1 respect of contracts for tho purchase of real property,
when it is often ancitlary, as incidenclly necessary to cffectunte
decrees of specific performance.  Thig, however, appears to me
to be no more thun a common case of fraud by means of mis-
representation, raising a dry question of damages, in effect a
mere money demand T would refer also to the obrervations of
Lord Eldon, in Zuddv. (ce, 17 Ves. 273 and of Lord Cottenham
in Saansbury v. Jones, 6 M. £ C. 1. Lord St. Lyonards treats the
law as settled thst such a bill aq this cannot be sustained ; thus,
s where the contract has been cexecuted, a bill cannot be filed by
the purchaser simply for compensation,” (Sugden, V. & P.; 230
14 Ed.}; and he mives Newham v. May as nn example, apd refers
also to Leuty v. Idlas, 2 D. G. & J. 110, before Lord Cranworth

It is now scttled that compensation cannot be prayed, as an
alternative selief, in a bill for specific performance. I cannot
see any sound distinction between such a prayer and a naked
prager fur compensation after specific performance, on the ground
of misrepresentation. It is put for the plaintiff that the whole
contract has not been performed, inasmuch as n less quantity of
lund was conveyed than was contiacted for. I do not agree in
this: the subject matter of the contract was certain specific lots,
and those lots have "been conveyed ; their contents was only mat-
ter of representation.

Upon these grounds I am of opinion that the plaintifi"s bill
ought to be dixmissed. Bat, apart from the question of jurisdic-
tion, 1 doubt if upon the whole evidence the case made by the bilt
is sustained. OFf one thing I am satisfied, and I think that 1
ought in justice to the defendant to say so, that the frand charged
against lum by the bill is disproved. The bill must be dismissed
with costs.

Tnoursoy v Luks.
Appeal from Master's repor!.,

An append from the Master's seport, nfter 3t hae een abeolutely confisned 1
Yipse 0 Une, Wil nut bo entestamed without leave first given on special apphe
cation

Parties who have no'further interest in the matter to which the Master's report

relates cancot appeal trom §t.

This was an apphcaticn made to change the priorities of incum- ,
brancers found by a report of the muster at Loudon, on the alieged |
ground that & change as to their priorities had been made in ¢n-
grossing the report after 1t had been settled.

S fluke for the incumbrancer who claimed priority.

reeland conira.

Estexn, V.C.—This application is in effect an appeal from the
report after it has been absolutely confirtned by lap-e of time, and
should not be allowed without leave being first obtained on special
applieation. It is also, I thiuk, irregular, as being made in the
names of parties who have ao fmther interest in the matters to

2y Con stat, U.C, eap.

which it relates. I am sure it has been decided, and I think by
the Vice Chancellor of England, although [ have been unable to
find the cave, that if it appears that a suit is prosecuted in the
sole name of a party who has transferred his interest, it will not .
be permiitted to proceed. This is a sauad rule.  Father of these |
grounds would be sufficient to make it proper to refuse this appli-
catn with costs  1f such a special appheation as I have alluded ;
to should ke made, it would be material to consuler the effect of|
the fapec of time whick, unexplained, would awbunt to evidence |
of ncquiescence, sufficient to muake it proper to refuse such apph.
cation It wonld aiso he proper to ascertain the circumstances
under which e schiedule was amended, as wmentioned 1 Mr !

Abbott’s affi-Invit, since, if done with Mr. McDougall’s consent, or
with knowledge of or the means of kuowwng the circumstunces,
the paties whom he repreveats would be bound, and could not
obtam any further alteration. A3 to Miller's judgment it would
not be proper awler any circumstances to make any change, inas-
much as st appears from the aflidavit of Mr. Hamnlton, uncontra-
dicted, to huve been paid by the parties huble under it , 1 winch
case it has became extinet, even if paid by a surety, and can form
no longer a charge upon this estate.  Should an order be made
upou any further application ns to the other judgment, it would
be proper to include in it a direction for engquiry ay to pnyments,
o0 as to afford the parties interested an opportunity of contesting
the cham.

COMMON LAW CHAMBERS.

(Reparted by Rovert & HARR20N, Esq Barraler-at-law )

GREY V. STWEY ET AL
Latry of appearance— What a sufficient entry.

Putting an appearance under the door of the oflice of a deputy clork of the Crown
Auring ottice honrs, o handing it to him m the strect. 14 not a due entry of the
appearaiive.  Suh * practice 1 Lot to be encvtiraged under any arcumatances,

(Chamburs, April 16, 15C4)

Thiz was & <ummons calling upon defendants to shew eause why

the judgment -igned by defendants in this canse on the 22nd of
March last, and the wnt of flere facs issued upon the judement
and all proceedings had thereon and subsequent thereto should not
be set aside upon the grounds that the judgment was signed after
the action had been discontinned by plamuti; that defendants
appeared to the writ of summons after notice aot to appear, that
the appearance was not properly tiled before the entrey ot judzment,
and that according to the judgment voll the appearance was entered
on an impossible day, viz, 12th of December, 1564, and upon
crounds disclie-ed in athidavits and papers tiled,
"1t appeared that the weit of summions issued on the 7th of Decem.
ber, 1563, that notice not to appear was served on the 12th of
Decetuber, 1863, »about™ une o’dock in the afternoon of that day ;
that " about”” the <ame hour the Deputy Clerk of the Crown closed
up his office; that he was absent twenty-five mnutes: that while
absent the apprarance to the writ had been pushed under the door
of his oflice; that on his return to the otlice hie found the uppear-
ance on the tloor within the door of the office; that he filed the
appearance on his return, but could not say “the exact hour or
minute” he filed the appearance.

J B Fead shewed cause and contended that the appearance had
been daly entered before notice not to appear had been served,

Robt, 3. Hlreeon, in support of the summaons, argted there was
no pretence for contending that the appeavance had been dnly
entered before notice not to appear was <erved, unless the placing
it under the dooe was o due entry, which he denied, (Chit. Archd.
9 edn. 1850, Clat. Fo, 7 edu, 8105 Campbddl v. Hadden, Dra. Rep,
22, see, 53.)

Draver, CoJ =1 think the right conclusion is that the appear.
ance in this cause was not duly entered until after defendants bad
been served with notice not to appear,

1 treat the putting the appearance under the door as not being
an entry of appearance, any more than if it had been handed to the
Deputy Clerk of the Crown in the street,

The practice of * putting 1™ papers in such a way is not to be
encouraged. It i3 likely to oceasion irrcgularity in more than one
re-pect especially where, s in this ease, the hour of the day when
an act is done 1< broueht in question.

1 therefore wall make an order to set aside the judgment of non
pros, but under all the circumstanées without costs,

Order accordingly.

Strant v. MaTutesos,
Custs of vule wlhere it part by the consent of one of the parties to the suat.

Whera, in a# qerestion of damazes, p'ainnff clumed a cortain amonnt of damszae
xod 3 AR ) Ces rtatn Glher Aonnt of costa as part of uisd ausees but the
e ruled a2 nnat hine o o both, feserving lesve 26 20 the damgge s hut not
85 10 the coste. atd on 8 rube 1o lucrcase the verdict and for a new trial oo the
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ground of adetrectian anto the costs, the court irwde abwints the rule o in-
crease the werdiet av 1o the damazes, and nnless defendsnt congented to 2043 the
costy, pdered & ttew trind whthaat costn aud defendant censanted to the adds-
tion of tho Costs, I was edd placatdl wis eutithed to the vosts ot the rule.

(Chambers, Apedd 15, 1664.)

This was an application by defendant for revision of costs taxed
by the Master to plaiatilf ngainst defendant,  The action wns on n
covenant for quict enjoyment, The plaintist had been evicted from
a partion of the prewises n respect of which tho covenant was
given at the suit of a doweress claiming her dower, At the teial
the plaintifl elnimed certain damages and costs of defending the
dower suit, The defomdant resizted his right to part of the damages
as wellas tothe easts. The judge raled with defendnnt, but reserved
leave to pluintiff to move to increase his verdict as to tie datages
only—~uot as to the costs, iu respoct of which e ruled abanlutely
against plaintiff.  The court sfterwards held on thuvhsimiﬂ"s rule
to increase his damages on the leave reserved, and for a new trinl
on the geannd of misdirection rg to the costs, that the demages
should be incrensed, and a3 to the costs, that unless defendant con-

—

seated to the costs also being added to the verdict there shonld bo,

o tnew trial without coste.*  Tho Master taxed to the platatiff his
costs of that ralz, amd against this taxation defendant nppealed,
costending that one cost of the rule should be disdllowed,

Spencer or the appeal,

Lughsk contra.

Daarer, O, J.—1f there had only been the motion to increase the
verdiet which hiad sueceeded after argument on both sides, the
phintiff beyond question would have had a right ta tax against
defendant theso Jdisputed costs as forming part of the costs in the
canze, The defendant’s erroncons resistance to the plaintitf’s claim
vendered the cule necessary. 1 do not see that the defendnnt’s con.
st to the other branch of the rafe, rather than have to pay his
own casts of a second trial, alters the case. I think the Master

wag right.
Order accordingly.

Deyist. v, Easreasroox.

Arrest of CapréaseSufliciency of afidavits firwFarfs and civcumstancrs—Afida.
it strearn defore cdtorney n the cause~~Jurudiction of Juiges to set asnde each
Qher'y orderse~Naw mulericle— Effect of wrder for discharye of prisones,

Irid—-1, That the afidavit lald before s judge, under Con. Siat U € eap. 28,
¢ O, Tor un ordec 10 arrest, must ehow facts and cirenmiuntances to salisly the
Juhoy that thers 18 good aud geodable cxuse e beltsdiog that the dedtor,
unlesy forthaeith apprebended, v about to quit, e,

2. That an affidusit vtuting deponent’s telief that the debtor, unlecs held to dail,
wowdad guit Canadn, wot snytug when. or assiguiug apy special reaxon for fucth-
with apprebending him, was tnsutliclent

3 ‘that the facts aad clreumatanees tatd befiro the county fudyge in this case, to
;..uw’% :um that the dedlor had at any tae an fdentlon o quit Canada, were

wnlficlents

4. Thnt Sn onder 1o the refection of affidavits alleged to be swarn befors tho attor
uey of the purcy in Sho cause on whote behisif the nfildavit @18 mude, it showld
clearly appest that lu wad attocnes at the tite the alldarll was sworn.

b, Thnt a satewent {n an afldasit of a gefendant appiylug to set aslde an ordey
for his arcest, that 1§ and G are raples of the nBunvirs Hed, oo which the order
1o arcest was graated, * Lo | messd all the aidan its Blad,

§ That ope judge may resciud the ardee of aucther judge, even oo the same
marerSal thal were before the first jitdge; but whather the xecond judge will
d)u '? of pot, ust always be a question for himeel! sccordiug to the natnre of
the facts

%. Jhist on an applicatlon, by a Sobtor arrmited Ruder a caplas, for bis dircharge
feom custody, ths judge to whom the applieation ix madw ma{ recelve nffids-
vits denying (he fndebtednem of thy defondant, or denylog hux intentiou to
esey the prasince, or auy other of the facts and chicumaisnces relled ugon su
nlataddi = atidan iy,

8. Thst in this case, it was unnecesrary {0 set aside the order for arrest, ns sub.
stuntially the «amo odjert would be accoluplistid by taerely discharging the
debtor from custody, winch was doua.

(Chambn i, Inno 3, 1864.)

Trefendant obtained a sammons ealling on the plaintiff to shew
caii~e why the order of James E. Small, Esquive, the Judge of the
Caunty Court of the County of Middlesux, ordering a writ of capias
to fswne, 10 arrest the said defemdant Easterbrook, to be beld to
Ll i the s of nine hundeed and eighty four dollars, dated the
fourteenth day of May, 1864, should not be rescinded or set aside,
and why the writ of capins tssued on the said order, and the copy
thereof, and the arrest o the said defendant theteander, and al
pruccedings had thecenader (if any ), should rot be set astde, and

*® Stuard ¥ Malkeeson, 23U, €. Q4 B, 13o.~KEps 1. J.
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Nl dofiadant discharged ont of the custady of the sheritft of the
connty of Kent, on the grounds that the aflidavits on which the eaid
rorder was granted « ere insttlivivn? i this, that they did not state
that the defendant vas ahout womediately to quit Upper Canada,
with inteat to defrand the plaintiff of his said debt; or that the
})i»inﬁif, or any other person, had sny good or probable grounds
or believing that the said defendaut was gbout to quit Upper Can-
adn for that yurpoeo: and on grounds disclosed in said atlidavity
andd papers filed as aforesaid,

J. K. Kerr shewed caase.

The facts and argument of counsel sufficicatly appear in the
ndgment of his lordship,

Apaxw Wusov, J~The plaintiff ewears, “that ke verily believes
that usless the said W. W. Essterbrook is held to special bail, ho
witl quit Canada, with intent to defrand this deponent of the debt
so due and owing to him ns aforesaid.”

The statute s, that in case the plaintiff, by afidavit, shews such
i feets and ctrcumstances as satisfy the judge *that there is good
sand probable cause for belicving that “such person, unless he be
; forthwith apprehiended, is about to quit Canada, with intent to
* defraud his creditors gencrally, ar tha plaintiff tn particninr,” the
i judge mav, 0y 8 epecial order, direct that the person shatl bo held

to bail, &o,

The judge i3 only to interfere if there is probable couse for
believing that the party, acless forthwith appretended, is about to

i quit Canndn: but the plaintilf does not swear that he thinks this
jwill be so for ho only says that he believes, unless the party be
i held to be,  he will qult Cauadn,” not saying when, ¢r assigning
i pay special reason for fortaith apprehending hinm,

Then, again, the *““fucts and circumstanees” set forth in the
affidavit to satisfy the judge thet the defendant is sbout to quit

: Canada, are:
1. That the defendant stated, when he’sold to the phintiff the
, first of exehange, that he had ot the second or third parts of the
bill of exchange, but world procure the sate in time to be sent by
the next mail, and would deliver the sawme to the plaiatiff,

2, That within n few days after this, he was informed the defend-
ant had absconded from XNew Brunswick {not shewing where
these transactions had taken place, or that the defendunt ever
lived or had his residence in New Brunswick).

8. That the bl has been returned for nonacceptance,

4. That the plaintiff bas ever since made diligent inguiry to

1 ascertain the present residence of the defendant, but, uatil lately.

r without effect,

5. That the defeadant i3 now resident in Chatham, in Upper
Canada.
i 6. That the defendrnt is a married man, and hig w
j with her sor, in some part of the United States,

7. That the phaintiff bas heen informed, and believes, the defend.
ant cawe to Eastport, in Maine, duting the summer of 1863, and
hat he thiere met o Mrs, T, a miarried woman, who went with hiws
“to Canada, nad with whom be is now living in susitery,
| 8. That he has never seen the defendant since the purchase of
“the bilt of exchange, and has kad no opportasity of asking hun for
the second ami third parts of this bill, and he has never veceived
the same,

9, That on inquiry, Mr. Fraser (thoe second deponent), found the
defendant at Chatham, where he scetied to keep himself aloof from
ather people, and no one appeared to know much about hiwm,

10. That the sheriff informed Fraser the defendant was repufed
w0 ‘})e from New Bruaswick, and to be living with another wan's
wife.

11, That the sheriff informed Fraser the defendant had purchased
1o real estate that he knew of, and Fraser could not discever that
‘he defendant had any property which would be likely 1o detain
{ him in the country.

Now, of all these * facts and circumstances,” the 2ad and 7th
anly are entitled to any consideration, as shewing that there is pro.
"bable eause for believing that unless the defendant be forthwith
fapprehended, he willquit Canada, It may be that if the defendant
“absconded from New Brunswick, ke may in like manner abscond
fromy Upper Canada; but the aflidavits of plaintiff do not shew the
s defendant was ever in New Brunsuick, or at any rate, that he ever
- resided there; they do nat shew that he ever did, in fact, ’bscond
Hfrom New Bruaswick, or tat the plaintiff ever believed it; nor if

ife is resident,
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he did, what it was ha abeeouded from New Branswick for, e
may have abseonded frum New Bruoswick for some reasons of
wineh { am ignorant, but which way conclndvely shes he will not
at all bo likely to abseond from this province,  This fact and cir-
custance is very untsatisfnctorily stated,

Then ns to the 7th fact and circnmstance, T cannot see much force
in it; it is no wore likely to make him abseond from this provinee,
than that he had not pawd his debts in Matue; iw either case, is it
likely the defendant will ever go back there? why shonld that be
a reason for his running nway from here? I think thiy fuct and
circumstance to be quite iusatlicieat,

The groumnds of the defendant’s heeping “imeell aloof fram ather
people, that vthers do not Know mucets aboue bim, that he has not
}mvchnsvd real estate, that he hasnot any property likely to derain
s in this country . ~are of that nature that mi'_:i}ul with propricty
be alleged a8 geaunds of suspicion against a very large projportion
of the prudent and respeetable people of this countey. Why shoald
he not keep himself aloof if he Jike sty and what right have oihers
to know much or little about him if he do not wish it? As to his
ot purchiasing rend estate, it is, perhaps, as strong an iandication
that he means 1o abide here as that e menas to teave, considering
the number of Inrge land holders who have lefi this comntry after
making enormons purchases within it,  1¢ will e fouad that land
prurchases, however wmngsiticent, are no tie to the conutry, unless
the Iands are nnenenimbered.  If they aro encumbered, they are
more a provocation to tlizht than 8 seenrity agains it

{ therefore think the stlidavits for arvest are quite insufficient to
warrant the arder that was made for arrest,

The defendant, in his affidavit, auswers the 1st, 2nd, 7th and
9th grounds, aml Qenies all idea of abscanding from Upper Canada,
e also says be is willing tg do aty thing to procure the second and
third sets of the bill of exchange, and that he has real esiate in
Carleton, tn New Brunswick, vorth £300, wholly unencumbered,

The shertl also makes an aflidavig, that he never told Fraser the
defendant was living with arothee man's wife,

Dunean McNaughton makes afidavit 1hat ho is 8 merchant; that
ho bas kuown the defendant for the past year; that the defendant
did not seerete himself, &e, ; and he does not believe the defendunt
had any intention of leaving Canadn at present, but was going into
a wining speculation on the sorth shore of Lake Superior,

Mye. T, husband of Mra. T. above slluded to, denies that the
defendant is liteg with his wife, as alleged,  He says, he and
his wife aud family came to Upper Canada’ because business was
dufl in New Brunswick; that be has known the defendant for ive
yeurs; that the defendant did ot abseond from New Branswick,
aund does not intend ta leave Upper Canada,

The defendunt’s summons calls oa the plaintil to show cawse:

1. Why the ovder for arvest should not be set ashde,

2. Why the eqpuas, &e., shoutd not be set aside, en the grovuds
that the atfidavits do not state that the defendant was about tme-
distely to quit Upper Canada, &e.; or, that the plaistff or any
ather person had any good ur probable grounds for beheving that
the defendant was about to quit Upper Canada,

Mr, Kerr, for the plaintiff contends:

1. That no matericls not laid before the Judge who made the
order can now be wsed in vescinding his order ; citing Dellock v.
venking, 1 L M. & P, 645,

2. That all the atlidavits filed by defendant arve swora before his
aitoraey in the cause, excepting the attoruey’s own affidavit, aned
cannot therefore be received, eiting Mde Mo, 114, Harrison’s O,
L. P, Acts, 6443 Inre Gray, 21 14 Q. B 380 ATdd v, Pavis,
5 Dowl. P, C. 568. And that the attorrey’s vwn affidavit cannot
be received, because it professes to be gworn “at the city of
Taronta, in the county of Kent,” and that the commissioner had
tlerefore ne anthority ; Sharpe v, Joknson, 4 Dusl I C, g2t

3. That it does not appear that the aflidavits now produced by
the defendant, as having beea befure the judge when hie made the
arder to arrest, weve the only aflidavits then used; citing Drown
V. Riddell, 13 1. C. C. . 460,

4. That the facts and circumstances were sufficient to satisfy the
Jjudge who made the order, and if ke were satistted, wo other judge
can intecfere; citing St v Jones, 6 UL CO L 835 Torry v,
Comstack, thitd, 255 Hagreaves v Hgpes, 5 EL & BL 272 Melanes
v, Mackling 6 U, C. L. S 1L
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i That wich order,if review ed, can wnly bie rescinded by the court;

citing Halmere v Rogers, 6 U C LA ISS, Torry v Cunetock, wda sup,

The fir-t anweras not objectedd (o, as the eapveptions to the rder
rest only on the rame materals which were laid belore the judge
who granted the order; but these materials do not apjenr to to
sufficicat.

The recond anawer is not objected 105 but it does not entirely
ansver the application, for it is not shewn that Mr. Dougluds was
the attorney an the cause al the time the wgidavits were swern ; Kidd
v, Jiavrs, § Dowd, PO 0830 Haddork v, Woallans, T Howl, P.C.
328, A8 16 Deuglass ovn alfdavit, it is of no cousequence that, it
should be whally rejected, because it states no fact u(l any particu.
lar con~equence,

The thisd answer made, T think, is not sustainable in fact: for it
19 stated shat, 1, & O are (*a{ric% af’ the affdurite pledd, on which
the order 1o arvest was granted 1 the canse, with te order for the
writ theteon copred.” 1t is certaindy not sustained by the refer-
ence made to the eause which is vited 1o support v, bae i is very
hikely i1 s propey it should appenr that al) the procecdings acted
wpron shandd be prodaced i such o case, and 1 think it does suffi-
civntly o appear, when ®is stated that the anneaed jroccedings
are copivs of the allidavts (4 & all the atidasite} on which thio
order Lo arrest was granted,

The fourth and B nuswers are very closely conneeted, and
may be treated together. A judie way rescind the arder of ano-
ther jude. There sre not wanting anthernies to shew he may do
s0 on the same materials aud gu w veview of the case 03 already
adjndicated wpon; but w bether he will do <o or not mmst be a
question for Weself, aecording to the nature of the facts,  No doubt
when n judee has duliberately exereised ks diseretion as to the
sufficienicy of the facts and cireamstances, and is watised with the
same, another judze woull not, for vhvions reasons, inteefere at all;
but wheat we Reow ag a fuct that the same full consideration is not
always wiven 1o ez purte applications whick must be given to con-
tested matters, no judige wontd feel or imngine any disvespret what-
ever was shewn to him by the reversal of hiv order by anather
judze, who had devated to the question wore attention than he
wag repuired 1o exercise, and after an argument before bim which
the other had never heard, and more particalarly, in a ense wheeo
it is probable the judize would, on recon-Weration, resciad kit own
order. A judge, however, may certainly receise attidasits denying
the indebtedness of the defindant, or denying his intention to fpave
the pravinee, or agy of the other fucts s}ml eircmmstances relied
upon ns Jeading to cither of these eonclusions § becaase these facts
do not impeach the act of the judge, but impeach merely the o
uirée sintements of the viain affidarvit upon whick he induced the
Judyy to act,

If it were necessary in thiveave, T should, pechaps, be abliged
to ~et a~ide the order to avrest, but, a2 subetantinily the same
objeet Will be accomplished by alischarring the defendant from
cnstady, wpon Qe gronad that ke has fully answered the aftidavits
on which the snder was nande, 3t with be better o adupt this
coutse. I shall thercfure order his dischitrge from enstody.

Urder accordingly.

Ix ne Jonx Ssturs,
Foreion Enlistment Jef, 53 Gen. 11, cap. G3~Suffictency of HWasrant,

J1IQ 1st. That to charge a prisoner {n & warcsat of commtineat, issuwt vodse
AG Fes TIE eap. 89, whth attempting or endesvouriag W hite, tetatn, engngo,
or prevasd vn tu en3ist, 4 soldier 1o the 1and or sa gervice, for or vmler or In
234 of Abratiam Lincoln, fesidont of the Uolted States of Amesica, and fn
{he torvive of the Pedorat States of Amerfea 14 sulictesstly cectatn.

Held 2nd. That the fureign power was sufltelentiy defined e the warrant, acd
one whose ealatencs the Conrt is buand Judidally 10 nolica, viz.: © The Prest.
dent of the United $tates of America"—the words relatiug to thu Federal
Stated betag rejucted as curplusags

2222 Drd That ta anch e warraut it §¢ uanocoeary to allege that the aecusel ja a
Drittsh subject, the law presaming him to b such Wil the conteary appear.

Il $th That it was unoocessary fa the werrant to aegative in ha wareand
Heenso from Hor Majesty the Queca 10 do the act or acty concerulag whick the
omplaint wan lajd. .

I 5th. That the direetfon to the gaoler 1o keep the prisoner in the eommon
gaob 7 until he shall thenee be diseharged by due eonrss of law, or good sad
sufliclent surcties be reccrved fue bas sppearsucr, &8 w2s sufllcent, the latter
words being rexd as surplusagze,

k2 6th That » 177 o the text of the warrant, might b read as “tami 1”50
s 10 teald ~Given undee mny and wmg ™ hand sud sk, do, 18 belug prosvwed
that both magistratey used guy aod the sawe seal.

{Chambers, Juue 16, 1561 )
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This was an application for the discharge of 8 prsoner under a” colony subject to His Majesty, shall bire, retain, engage, or procuse,
writ of habens corpna. Cor shall attempt or endeavour to Rire, retata, enngre, or provure,
Tho prisoner had been committed to gaol at Eaderich on the 20y person or persons whatever to enlist, or to enter, or cagage to
twenty-cighth day of May, 1864, upon the following warrunt of , enhist, or to <erve, or be employed in any warlike ov wilitavy opera.
commitment : j tion by land or sea, a3 a soldicr, sailor, or mavine, m land or se ser-
Paovixce or Caxans, ) To all or any of the constubles, or other ! vice, for, or under, or in aid of any foreign prince, state, potentate,
Untted Counties of % peace oficers tn the said united countivs colony, provinee, ar part of any province, or people, any person
HHuron and Bruce, }of Huron and Bruce, awd 1o the keeper of | OF persons exercising, or assuniing 1o exervise any powers of gav-
the common paol at Goderich, in the umted countic, aforesaid : Xernyncm. or to 0. or agree Lo go, or embark from auy part of His
Whereas, upou information of one Eihott Honter, stating that , Majesty’s dominions, fur the pnrpose, or with the intent to be so
one John Smith, of the township of Greenock, in the said united enlisted, engaged, or cmployed as aforessid, shail be guilty of a
counties of Huren and Bruce, did, at the township of Kincardine, ; nisdemeancr.
in the county of Bruce aforesnid, vn the fousteenth day of May | _In the argument 1 am referred to whut w uld be n legal charge
Teat past, attempt or endenvour to hire, retain, enungs or proeure: < crime in an indictment, but considerivg, recent legislation n
the anid Bltiott Hunter ta enlist ne a soldler tn $4i Land or sen ser-j Wis Province with vegard to the form 1w which pastics ay
viee, for, or uader, or in aid of, Abraham Lincoln, Presiden of the be charzed on indictments, I think I am bound to lovk more
United States of America, and in the seevice of the Federal States ' to the substance of what 13 charged than to the strict words by
o7 Americen, and 1o go to Guelph, in the county of Wellington, in: which the charge itself is made. This becomes the more neces.
this Province of Canade, and in company with some ticteen other 18ary n this Province, for ™n its rapid settlement apd growth we
persons, whom he afleged bad culisted fur the purpowe aforesaid : ind kinds of _crime and classes of crimiuals not naterally of its
and whereas the said John Smith has been bronght before us, two 0wa production.  We must have magisteates throughout the
of UHer Majesty’s justices of the peace in and fur the waid counties, country, many of whom have, as yet, been oF necessity aken from
namely, James Watson, Esq, and Alexander 31 1ovs, Eeq; and ' the nncum\:atud glasscf,; but. such as we hav} are quite sble to
whereas evidence has been brought bofore us as to the sad of- 1 perform their duties fairly and ereditably.  1f judges were obliged
fenee, whereof the syid Jobn Swith stands charged, angd state- tto consm}cthuw proceedings with the strictness of speciai plead-
ments ead evidence were heard on the part of the crown and of 1829 fow indeed would stand the test, and iz many cases we should
the said Jobn Smith, in his presence.  After hearng counsel on | be obliged to discharge in s sumusey way and without trial wen
both sides, and the statement of the anid John Swmith, it was op. Zravely charged with flagrant crimes.  Speaking for myself only,
dered that the said John Smith bLe committed to the common gaol . 1, caunot say I ean bring myself to look with favour on appliva-
of these unil 4 countivs until delivered by due courwe of lasw, or 1 Uious made on strictly technical grounds, where there is something
until good ana sufficient surcties shall be given fur his appearance | substantial behind them, .
at the next Court of Assize to be holden for these umted counties, |  Thoe habeas corpus act, 31 Car. IL cop. 2, under which this pri.
These are therefore 1o command you, the said constables aml peace | Soner has been brovalt up, and the writ of kabeas corpus itself
officers, or any of vou, in Her Majesty’s name, forthwith to take “had not their origin in the desire to prevent those accused of
and eonvey the said John Smith to the said commos «aol at Gode- | erime from being detained for trial, but to prevent the crown from
rich. in the wuited counties ot Huron and Brice, and there to deli. | oppressing those obunoxious to it, or detaining them ia prison on
ver him to the keeper thereof, together with this preecpt: and we | leaal chu_r;:es or for an unreasonable time, without trial,
hereby comunand you, the said ?\'oopor, to vecess s the said John ! In dealing with this matter, I shall feel that | have sccorded
Smith into vour custody in the said gaol, and him there snfc}yfllis due to the prisones if 1 remend him, having f“‘?" found him
keep untit he shail thence be delivered by due course of law, or ! properly charged in contraveation to this statute, 69 Geo. 1 c. 62.
good and suflicient sureties be received for his gppearance at the, First. then, 1 find that in the warrant this prisener stinds Clmrg_«d
next Court of Asize as afore<aid,  Given under my haud ned seal ; with the offcnce that he did attempt or endeavour to hire, retain,
’ s engage or procure Elltatt Huater to enlist as a soldier in the land

this twenty-ixth day of May, in the year of our Lord one theu-| P T o 3 Jang
sanst eieht hundred and sixty-four, at” Goderich, in the counties ; OF Sea service, for, or under, or in aid of, Abratram Lincoln, Presi-
- dent of the United States of Americn.

aforesaid. v A A . .
{Signed) Jases Warse, I, B, bccond})‘u !.t.md a foreign power tncntmncd. whose existence 1

{Signed) A M Ross 2 [ 8] am bound judicially to notice. numnely, the President of the United

. ; . States of Awerica, for, or under, ar in whose aid Hunter was at-

The prisoner had beeu brought before Mr. Justice Morrison, ata yempted to be entisted. I reject the words Federal States as snr-
haboae corpus, and remanded, and abso before Mr, Justice Hagarty, plusage.
and remauded. 1o was subsequently brought before Mr. Justice, ™ Thirdly, it i not recessary to allewe that Hunter was & British
John Wilsos. isubject. “'The Iaw presumes he is until the contrary sppears,

R, .4 Harrizon, on behalf of the prisency, then oljected to the  Fourthly, the statute justifies the person enlisting. if he has Her
warrant on the growmds felloning- 1<t No positive Satewent of Majecty’s license, but makes every person everywhere in Her
any charge, but a mere recital, which does ol stute whether the Magesty™ dominions wnlty who acts contrary to the statute in
gervice wue to be on land or sea, but alleges it tn the alternative, Tegard to what is charged ggainet the prisoner.  The license men.
which wounld be bad on an indictwent, j tioned in the statute is a Beense to enlist for the indemnity of him

2nd. No foreizn power men foned, no intention of leaving the wha enlists,
country, only to be taken to Guelph, which is within the Province, | Fifthly, the warraut would have been good if the wards “or

3rd." Does not shew that the men he §s charg d wich having  umil good and suflicient sureties shall be given for his appearance

procured to enlist were British subjeets. 18t the next assizes to be holden for these countics” had been
4th. Decs not allege that prisonce was not suthorized by Heepse | omitted. It may be read as surplusage or read as good, for the
of Her Majesty, (wngistrates having committed him for want of bail, it would he
6th, No amonnt of bail fixed, Hin the diacretion of the wngistrates or court ordering buail to fix
6th The attesting clause is under *my ™ hand and seal, i, ¢, of -the amount. It was not unrcasepable to iusert this clause, as
one justice only, two Baving «igned the warrant. cshewing on its face that the Justices had not iefused or were un.

e reforred W Tnove Marting 10 UL C. L. J, 150 Paleg on Con.  willing to bail the prisoser. The amount of bail to be taken was
victions, 140-1; 1b, 1935 b, 233, fex v. Mallinson, 2 Burr 570 ; ' not for them to specify.
Dawson v, Fraser, 7 U, C.Q B, 391, 1 Hales, 1. €, 283, I Sixthly and lastly, the word “I™ may be read “Tand T siga
8. Rickards, Q.C., shewed eause, reforring to 59 Geo, 1T, ¢, 69, and seal this, if two do it. A note signed by two beginning with
ST promuse 7 is the promise of cach of them.” But the body of the
warrant shews that the two were acting.  There appears bat one
seal an face of the warrant, but it way have been sealed by both,

Jonx Wirsaw, 3 The prisoner has been commtted under the
59 Gieo, 1L eap. 69 sect, 6, which has been held tu be in focee in
thiz Provigee in Begina v Nehram® which ader ab cuacts that

if any person whate ver, in auy part of His Majesty's Jommions or and ¥ <hadl presame that both wsed the same seal.
M e : For these reasons 1 deay the application and remand {he

«C P, E T, 19, not yet reported ~Evs 5, J prisoner, Order accordingly,
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o ﬁE N G>L~{ s.;{*fi-é P () R T S. constderation being # monopoly, although n limited one, and the
oy - - : - — : public feeling that, although such monopoly was per g an evil, it
V.C. K. CHANCERY. wight be compensated for by the inducement held out to such

Low v. RovrLeveos.
Oopyriglite thien—Wirk puliished $n Eugland,
An sifen, recident in a dependency of the British Crown. first publistifug fu this
eonntry & work written by luwm, has & copyright thenin

This was a demurrer to & bill filed by Messrs, Sampson Low,
Son & Co., booksellers aud publishers in London, praying for an
injunction to restrain the defendants from publishing and selling
a book called * Hounted Ilearts,” tho copyright of which they
alleged to be their property.

The bill stated that 0 April in the present year the plaintiffs
agreed with Miss Cummins, a native of America, but whv hud
been a resident in Moutrea), in Canada, during the months of
Aprit and May, to purchase from her the copyright of the nbove-
mesntioned work; that they paid ber the purchase mouney, re-
ceiving from her a receipt aud autharity to enable them to enter
the work at Stationers' Hall, sad accordingly on the 28rd Mey,
1864, they published it, having previously oblained a large sub-
geription from the trade.

The bill further stated that on the 41l June, 1564, the plaintiffs
caused proper entries of the proprictorship of Miss Commins io
the copyright of this book, and of the asxignment of it to them,
10 be made at Stationurs' Hall, in the book of registry snd as-
signment.

it appenred that & few days afterwards, the plaintiffy baving
been informed that Messrs, Routledge & Co. (the defendants)
were publishing this book, they wrote to them, stating that they
presumed they were ignorant that the copyright of the work was
tegally scoured to them. o this the defendauts replicd, that
they did not understand on what grounds the plaintiffs could rest
their claim to o copyright in ¢ work written by ap alien, a native
of the United States of Americs, there being no law of interna-
tional copyright subsmsting between America and England, and
that they could pot therefore stop the issue of their edition.  The
plaintiffs baving Gled their bill, the defendants demursred to it
for want of equity, or the ground that there was no interuotional
copywright, anl also ou tho techoical gaounds that the eniry of
proprictorship was not in accordauce with the Actof the § &6
Viet, ¢. 85, as the date of publication wes the 25th of May, when
it was stated in the bill to be the 23rd, and also that the name
of the firtn in the cutry was Ssmp=on Low, Son and Marston, 74
Ludgate I, whereas in the bill it was called ¢ Sampson, Lovw,
Sou, and Ce.”

Skapter, Q. C., and Schomlurg, sppearcd ir support of the
demurrer.

Buty, Q. C. and Xardy contra. The following authorities
were referred ta in the course of the argpument: —Jeffrens v. Boosey,
4 H. of L., Cas. 815; Caleun’s cuse, 7 Coke Rep. 1, 6; Thomay
Universal Jurisprudence, 340 Dancganar v. Jlonegons, 3 Kaapp
853 Memorandum case, 2 P. Wms, 74; Dwarris’ Stat. 995 20d
vol; Bae. Abr. ‘taliens,” ¢. 2, 137, 8th edit; 8 & 4 Vic. e. 35;
b and 6 Vic. ¢. 65; Sand 9 Vic. ¢. 93; 24 and 25 Vic. ¢. 783
25 & 26 Vie. ch. 68.

The Vicx-CHAXCELLOR said that the main question raised was,
whether an alica resident in 8 colony or possession of the Brigish
crown, and who, while so resident, first published ia England »
work compesed by kim, had, according to the law of this coun-
try, a copyright in that work. The defendants contended that,

according to the true construction of the 5 & 6 Vie. ¢. 55, na -
alicn, whether resident in America or in this countrs, who!

first published in this country, acquired & copyright.  Tke
plaintifis contended that, by this Act, any alien, whether resi-
dent here or in a foreign country, first publishing an original
work in this country, acquired a copyright. 1f it were an
open question whether it was expedient or beneficial that the low
should be, that an slien, whether resident here or not, by 6rst
publishing o work hers, ncquired a capyright, certainly strong
arguments might be adduced in support of the afficmative of that
proposition.  Every copyright had for its cad and object the
carouragement of learning by helding sut o men of learaing and
gemus advaolages o arise frow composition aud publication, the

men to produce works that should be useful. That being the
modus eperands in every copyright act, if it were an open question
whether it wounld tend to the object whick the ncis had in view
that & foreign author not resident bere should bo encouraged to
publish works in this couatry, it would scom that, >t there were
two works of cqual valuo published simultancously, oune by
British sulject bere, the other by a foreigner hiving abroad, if it
wounld be expedient to accord to a British subject guch beaefit, it
would be equally expedient that a foreigner should have the like
considerntion. At this time of day, at Jeast, it could hardly be
contended that o British authoi ought to be protected fram com-
petitiot With u foroigne:, far, in addition to the encouragement
beld out to learning and genius, there would be the collateral ad-
vantage of giving employment 1o paper-makers, typefounders,
compovitors, correctors of the press, bookbinders and booksellery,
and trades baving any bearing on the printing aad publishiag of
Books. Theso were geueral obscrvations, the question here heing,
what was the true construction of the 5 & 6 Vic. ¢. 855 but in
consideriog o difficult act of Parliament with steh an object, tho
question what was, or was not, ﬁn'our'able_ in learning was pot
irrelevant, learning being n vsuse which it was the object of
those acts to foster, Although the title of the act was wmerely
the amendment of the Jaw of copyright, the precmble contained
the words «of lasting benefie to the world;” differing o far
from the statute of Queen Anne which it repealed, in which act
the word “copy’ imecant ‘‘copyright” In the 5 and 6 Vie. it
was conceded that the werd * publishing ™ meant *‘in this coun-
try,” and the word “ guthor™ was without any restriction what-
ever, having a copyright for his life, und scven years after, nat
exceeding forty-two years im all, it being obvious that the term
saguthor,” sy vi termini, embraced foreign as well ng British au-
thors. It was suggested that the same term ¢ nuthor” occurred
in both ncts, and therefore must in both receive the same con-
struction. The case of Jefireys v. Doosry was referred te, in
which the matter was fuily and legally deliberated upon, the
apinions of the judges being taken, of whom ten gave their
opinion, aud three noble and Jearned lords proncunced their de-
cisions, one of whom was then L C, and the other two had been
s0. Now. with respect to the construction put on the term * nu-
thor > by that deewsion, this mast be borne in mind, that in point
! of fact in that case the precise point determined, which of coureo
must be restricted by the facts of the case, was not the exact
point arising bere, although it wss true that in the exelusive and
exhaustive maunncr in which sll the questious that could arise
were then considered by the judges and their Lordships, points
which did not arise in strictocss were made the subject of ex-
pressions of opinion. There Bellini, Leing at Milan, had com-
posed the opera called < Sompambula,” which proeving very
attractive, he transferred certain pertions of the opera, accordiug
to Milanese law, to Ricordi, and he assigned to n British sulject,
who published it. The question, therefore, was not only accord-
ing to the facts whether if Beilini, though resident at Milau, had
sent his composition to this country and first published it here,
he would have acquired o copyright, but what was the effect of
the assignment by him to Ricord: and by Ricordi to the Britich
subject, so A8 to give him, or not to give him, a copyright in that
work. DBut much wider questions were dizcussed, sud claborate
apinions given upon them ; but even when the question was not
directly put to the judges, whether, if Bellini had sent bis work
to England and first published it bere, he acquired s copynghit—
although of course that question wns censidered and opinions
given upon it, and epinions were given on the question whether
an alien resident in a foreign country and publishing here through
ageats acquired a copyright under the statute of Queen Annc, the
only ststute then existing except one of Geo. I, not in ques-
tion—siX of the judges were in favour of such copyright and four
against it, and all the three Jords sided with the minority. No
doubt that opinion was extra-judicial, bat having regavd to the
oliject of the acts and to that deciston, the argumeat in faveur of
piving the 5 & & Vie. a wider scope was of very great weght,
Then came the Interantioaal Copsright Act, 7 Vic. ¢ 12, relatiog
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ta eaateutiong between this and other countues fue the wuatusd
protecuion of authors, which 1t was sald was vonfined enmirely 1
works published ubroad ay 3o protecting the copyright in this
country, and therefore if « copyright wus not given 10 aa alicn
author living abrood and publishing here, it pat bism in 2 worse
predicament than if he kad first published ir Lis own country, it
would therefore discourage tearniug, and that was an argument of
no slight weight in favour of the act 5 & 6 Vic. 1eceiving an inter-
prelation so 8y not only to includo foreigners resident here bud
a forcign country. If the question were open, which it was uot,
he would bo strongly dispoved to hold that the 5 & 6 Vic. should
receive that wider interpretation. ol it wag unuecessary, bes
canse this was the caso of an alien resident in Her Majesty’s do-
mintens, it & dependency of the British crewn, aud the V. €. was
clearly of optwion thal such slion first publistdig & work i this
country had o coryright therein.  The act of 5 & 6 Vic. extended
to 1he colonies, which the statute of Queen dane did not; bat in
Jeffeeys . Booscy every ono of the judges, withoul excepliog, were
of opinion that under the act of Queen Anpe, o forcigner coming
1o thiz country, and here first pubbishing a work composed by
hin, did acquire a copyright; and therefore, if Miss Camming had
douce so, whether it was cemposed in Canada or tn any ather quar.
ter of the world, sha would have bind n clear copyright init. Al
though a forciguer could not acquire sp estate hiere, he wight, by
permunent or brief residence, acquire temporary and loend grives
leges guoud his personality, and owed a locat nnd temporary alle.
giance as a Batsh subject, and a8 a compensution for that was
entitled to the privilege of protection to the same extent. The
act of 0 & & Vie. extended to sl the British domintons, colonies
included.  No words could be more conclusive s far /s rinted
to copyright, the colonics being brought, as it were, within a
ring-fence quoad that question.  If under the act of Aune, a for-
tlare, under thiz act, an alien vesident and publishiag here ac-
quired a copyright, Jhere being only one species, not two spreies
of copyright, sud that could not be lost if he left this country
sod by parity of reasening the copgright extended to all the
British dominions, whether he was here or in any other part of
guch dominious—in Canada or elsewbere—il was the same thing
as & forcigner coming to this couutry and first publiching his
work here.  Miss Cumniins, thercefore, did acquire a copyright,
and the demarrer on that gronnd covld not be sustained, Bat
there were ather grounds. Under the 6 & 6 Vie. ¢. §5 & 11,
there must be o registration at Stativners’ Hall, and the 13th sec
tion made it Inwf{ul, not imperative, that the proprictor of n copy-
right should make an entry of the title of the Look, time of first
pablizuag, name and place of abode, &c., of the rssignee, and it
Was pot ueeessury for him to assign by deed.  But no proprictor
should be able to sue without making such entry as was pre-
scriied by the act, which was also nccessary in order to enalle
him to assign, although he might agsign by deed.  The defendants
argued that the entry of vhe proprivtorship was not in accordance
with the act, avd therefore operated nothing, and that argument
must presail. 1t was a mere technicality, but it was oot only
oue on which the defendants had o -ight fo insisy, but was of im-
portance to carry ont the real wntention of the Legislature, who
for good reasens no doubt thought it to require strictly certaiu
particulars {0 be complied with. 1t was jn fact % concession of a
cerisin means of assignment, upon conditions which must be per-
formed in order to acquire the right of such asugnment. Fuirst,
the date of publicatizn was the 20th of May, when it was stated
in the B to be the 28zd, it was the platnifly’ own statcwent
which must be taken for the purposes of the dewutrer. ¢ was
said to be ru crrar, Lut it was fatal.  Auother fatal ground,
though not equally streng, was that the act requiring in the
registry the s of the publivhera, e ontry woo « Sampean’
fow, Sen and Marston, 14, Ludgate Uill, Londen.” If w pro-
fessed to enter the name of the flem it must be the real name,
which was not the name of the fin registered as publishing the
work, for in the bill it was calied “*Sampeon Low, Son & Co.”
I¢ was » very technical point. but the thing vequived must be
done, ad thersfore on that ground alzo there was no vahid as-
aignment by the subsequent entry, and the consequence was the
demurcer must he allowed.  As the decision wax iu favouc of the
bilt on the main grouud, ordigardy there would be leave to
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ame), bat the cowrt was preciuded fram doing that beenuse the

platatiffs had no title when they filed the bill, sad therefors the
demurrer must be allowed simplicier, sod no leave to amend
could bo given.—Law Fuaes Reports,

GENERAL CORRESPONDENCE.

Right of Canudian Bartisters and Attorneys lo praclise in the
West Indies.

To tue: Eprrons or rug Urenr Caxapa Law JornNar,

GENTLEMEN,—Could you say whether a barrister and attor-
ney of this conntry can practise in the West Ladies without
going through any examination, &e. {or at all}, and, if any,
what ?

If you wouid answer the above you would much oblige

Yours, &, A Sunscringr.
Clinton, July 27, 1864.

{We believe, so far g3 we can learn, that in most if not all
of the Istunds of the West Indies, the right to admissivn as an
attorney, or call to the bar, is discretionary swith the courts,
and that atroraeys and barristers from Bogland are usually
admitted or called upon certificate.  The same, in all proba-
bility, would be done in regard to attorneys or barristers from
Upper Capnda~—~Eos. L. 3.}

Articled clerks— Flding of contracts of service and assignments.
To e Evitors or tae Urrer Caxana Law JorrNar.

GexTLEMEN,—~The last paragraph of section 11 eap. 35 Con.
Stat. U. C. requires that every contract of service as an arti-
cled clerk, with the affidavit annexed, shall, within threo
mouths after exceution, be filed with one of the clerks of the
Crown and Pleas at Toronto,

Does the word ** contract” used here includo an assignment
of articles? My impression is that it docs nol, as by the 5th
section ths Law Suciety.are authorized to disper<e with the
production, in case of loss, of the ** contract of s¢ .ice, affida-
vit and assignment.”’

Had it been tho intention to include assignments in the 11ih
section as necessary to be f3ed in the clerk’s office, is it not
probable they would have been specially mentioned ag in see-
tion 57 Or was it intended that they should be fited as
well a8 the original cantract, and is the omission to mention
them particolarly in the 1th section a mere elerieal error ?

In case of an assignment not being filed until aine months
after exccution, will that tite bo lost to the articled clerk ?

Please answer in the Law Jowrnal.

Yours respectfully,

£t. Catharines, Joly 20th, 1864,

T.P. 7T

[Though in strict Iaw we do not think that section 13 would
be held to inclade assignments, we advise students as a mat-
ter of preeaution, until such time as the point be determined
cither one way or other by the courts, to file nssignments, if
any, as well as the contract of service, in the manner directed
by sec. 11 of Can, Stat. . C. cap. 35.  The Lnglish Act, 6 &
7 Vic cap. 73 sec. 8, as well as oure, see. 11, is silent as to
essignments.—Eps. L. J.}
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Law Seleoof—Roeoks jur reafi’m y.
To e Epitons or 1ite Urrer Caxsva Law Jovnsae,

Gexriexex,—I am anxious to know whether it is Willisms
on Personal or Williams on Keal Propeety that is to bo read
by students intending to compete for the first year's schiolar.
ship. I will feel much obliged to you for an early answer.

I hace observed in the Joly, 1863, number of the Law
Journul, that it is Williams on Fersone! Property, bt s it is
stated in subsequent numbers Williams on Real Property, I
am at & Joss whivh to prepure.

Yours truly,
Newee Marcory Mexno.

Cornwall, 5th August, 1863,

{1t is Williams on Personal Property, as explained in § U,
C. L. J.p. 172.~Eps. L. 3.3

Tegistratian of decrees of foreclosure in county registry offices—
Iow effected.
To 7ae Epirors of tue Urper Caxavs Law Jorrvav.

Gestiesey, —Under Con. Stat. U. €. eap. 89 sec. 40, every
decree affeciing any title or interest in land, may be registered
in the county registry offics where the Jand is sitnate, on a
certifiente given by the registrar er clerk of the court, stating
the subsiance and effect of such dseree, and the lands affected
thereby.

Now, 1 think the meaning of this is clear, and the duty of
the county registrar alse, but a difference of apinion exists as
to the same, and as your periodical estends through Canada,
it might be as well to have the matter settled.

In ingy opiaion, the registrar of the county, ou having the
decree brought to him, with the certificats vumed, and com-
paring them to see whether the Jatier does actually state the
substance and effect of such decree, pursuant to the clause in
the aet recited, then should register the decree, and place

thereon & certificate that it is dube, to the same effect as is put;

on a deed when regisiered-—the certificate of the Chaocery
registrar, stating the substance of the deeree, answering, 1
consider, the place of o memorial to a deed.

The registrar — or rather his deputy—says he will not
endorse any certificate on the decree, to thie efect that the same
bas been registered, even i paid 2s. 6d. extra therefur, inas.
much that he does not know that it s actually the decree, but
that ho would make a copy of the centificate of the registrar of
the court, and certify thut it is a copy.  OF course for this he
would eharge sn esua fee.

Now, you will ace how absurd 1t scems that such a plan
should be pursued, instead of the manifestly simple one of
endorsing on the decree n simplo certificate of registration
simijar to that on o deed when registered.  Che laaguage of
the a ¢4 is, every decree may be registered, not that every cer-
tificate given by the registrar of the court.  Hence, I take iz,
that the decree must be produced and compared by the county
regintrar, aud then, when he finds that it complies wich the
requirements of e clause referred to, he registers the decree,

a3 ho does a deed, by co ying out che fasttument whick!

remaing in his u{hco. 1t Juuks xcr:, hx‘ {eu.hed o s,t) that tho
decree iteelf need not be produced to the registrar. I consider
that he is beund to give back svme prog¥ that he bas regis-
tered the deeree, and that & i preper it should ba done by 8
eertificate of his endorsed on the same, so that the deeree may
remain 13 evidence of title in the hands of the party entitled
to it

Section 74 clause & fixes the fee for doing what the previous
sectivn wuthorises to be done.

Your siews would bo of service, and might cause a fairer
course to Lo adopted in the matter. 1 drink that the spirit
of all Laws should be earried out,

And, bye the bye, what remedy would a person have against
the registrar if he neglected to record the certificate? Ifs
has no acknowledgrnent that any such was left with bim,
while endorsed or a deed or mortgage is an acknowledginent
of the registration, and it migh. Yo impossible to prove it, and
incalentuble damage and injary aud trouble might result,

Yours ebediently,

Berlin, Augast 17, 1864 A Law Sropest,

{Section 40 «f the Registry Act i3 not as explicit as it
should be; and we have great difficulty in bringing ourselves
to the conclusiun that it intends the decreo to be produced and
copied in the registry baoks eobatem. It appears rather to us
that what is intended to be copied is * tho substance and
effect of the deeree and the Jands affected thereby,” as appa-

rent from the certifivate.  This, when dune for the purpuses
of the act, is to be taken 29 in law the registration of the de-
cree, in the same manner that the transeribing of a memorial
is 10 Jaw the enregi~tration of the deed. We seo nothing in
the act to make it the duty of anybady to produce the originay
decree to the registrar for the purpose of having endorsed
thereon o certificate or for any other purpuse. It is troe thas
section 30 of the act reads that * the registrar, &e., shall,
apon the production to him of the tnsirament, or will, ar pro-
vate thereol and of the memorial and affidasiy, or declaration
of excontint, enter tho memorial in the register book, and
shall fila the memorinl wod «fidavit or declaration of execation,
and immediately after such entrg shall endorse a certifieate
on every such instrument, or will, or probate thereof, ami
shall therein mention the certain day, hour aed time on which
such memorial is entered and registered, &e.: Lut we do nat
think a decree of fureclosure 18 an ** instrument ”” within this
enactment. In praciice these certifickies sometimes recite the
decres in full, Lut more generally give the substance and
effect of it, or of a part of 1t, as may be desired by the party
procuring it.  The certificate is under the seal of the court ay
well as the daeree, and is complete in iteed~Eos. L. J.}

Feate of delentures— Dbt
Ta tue Lotors o vus Urrer Caxava Law Jorawsr.
Gexraanex,—I would trouble yur to answer the fullowing :
Can a municipal (township) ceunesd issue a debenture or de-
Yeatures i payment of a debt (for a roadway for invtance}
within s wrdary expenditure, supposiog, at the same tone,
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that the county of which the township is a part is in debt
(section 215, page 571, C. 8. U. C.)
I awm, your obedient servant,
A Rateraven.
Gloucester, August 22, 1864,

(The section to which reference is made does not appear to
us to restriet the issuc of debentures, as our correspondent
supposes,—tvs. L. J.]

Light of Colonial Barristers and Attorneys to practese in
England.
To tir Eprtoks of THE Law Journar.

GexTLEMEN,—It was in the preface to the ““ Law List” of
1862, compiled by Mr. Rordans, that I saw that colenial bar-
risters may bo admitted to be called to the Baglish bar on
payment of the fees, less the amount paid oo call to the Colo-
nial bar.

Most probably Colonial atforneys may bo admitted to prac-
tice in England on the same termg ?

Perhaps Mr. Rordans would be kind enough to communi-
cate through your columns what he knows of the matter. The
question might bo of interest to many.

Yours obediently,

Ww. Ww.
August 24, 1864

[Wao now find that in 1857 an act was passed in England
(20 & 21 Vie. cap. 39,) to regulate the admission of attornies
and sviicitors of Colonial Courts in Her Majesty’s Superior
Courts of law and equity in England in eertain cases.

It provides that all persons who have been or should there-
after be enrolled as attornies or solicitors in the superior courts
of law and equity in any British colony . here the system of
Jurisprudence is founded on or similar to t! » laws of Bagland,
and where a service under articles for five gears and esami-
nation is required for the admission of a student, may be
admitted and enrolled attornies in all or any of the superior
courts in England.

This is subjeet, however, to certain conditions. Firstly—
The person applying to be so admitted must submit to the ox-
amination required to be had in England by the Act, and pro-
duce a centificate from the judge of the court where he was
admitted stating certain facts. Secondiy—Iier Majesty may
frum time to time, by order in council, direct the act to come
into operation as to any of her colonies, and thereupon the

act &hall apply to duly admitted attornies and solicitors of

such colony; but po such order shall be made until it be

satisfactorily shewn amongst other thines thay tha avraraine
ant soliestors of the superior courts of law and equity in

England are admitted as attornies and solicitors 1mm such
culuny on production of their certificates of admission in the
Euglish courts without service or examination in such colony.

There is nut that reciprocity extended to us which we con. |

sider wn have a right to expect.  No action therefore has been
taken in this country under the above act, and it rewains, so

far as we are concerned, a dead letter. Nor have the Inns of
' Court in England accorded to the barristers of this conntry
:uny of the privileges which our Law Society bas extended
to them. We find on enquiry that the remarks in Mr. Ror-
dan’s book to the contrary ave not correct.—Ens. L., J.]

Law students—DBooks for reading.
To Tue Epirons or Tue Urrer Caxnapa Law JOURNAL.

GexTLEMEN,~—In looking over the list of law books which
ave to be read by law students before they can obtain certifi-
cates of fitness, and be called to the bar, I ind the 1st volume
of Blackstone mentioned firat. Now, thers is, I believe, more
than one edition of Blackstonc published : tho one which I
have has the first two books in ono volume. What I wish to
know is, whether it is the 1st book of Blackstone’s Commen-
taries that ig required, or the Ist volume which containg two
books.

I did intend, at first, {0 write to the Secretary of the Law
Society about this, but on further consideration, I thought I
would write to you, as there is some doubt among students
on this point; and as the majority of students would never
hear the answer to my question unless communicated to them
by means of your widely circulated journal. By answering
the above you will confer a great favor ugon

A Liaw StinesT,

| Tho first Look is intended.~Eps. L. 3.}

APPOINTMENTS TO OFFICE, &c.

COUNTY JUDGE.

DANIEL HOME LIZARS. of Qsgoods Hal, Ecquire, Barnstorat-Jaw, to be
Judgze of the County Court uf the County of I'erth, in the place of Read Burestt,
Esquire, resigied  (Garzetted Juth Auguat, 1863 )

COUNTY ATTORNEY.

EGERTON FISI RYERSON, Esquire, to bs Crown County Attorney fn and

for tho Connty of Ferth, (tiazetted Jith Avgust, 1664.)
REGISTRAR.

ORMOND JONES. of Brockville,
Taeds, 1 the placy of Danid Jones, Esquire, resigned.
1864.)

‘squire. to be Registrar of the County of
(Uazotted, 13th August,
NOTARIES PUBLIC.

ALEXANDER NIVEN, of St Mary's, Esquurs, to be & Notary Publicin Upper
Canada  (Gazettsd 13th Augast, 1564 )

JAMES C. WILKES, of Mount Fore«t, Esquiro, to be a Notary Puablican Upper
Canada  (lasetied 1Jth August, 13031 )

JOHN BUTLER, of the Town of Cobonre, Fsquire, to bu 8 Notary Public in
i Upper Canada. (Gazotted 20th August, 1664,

E JAMES HENRY BENSON, of the Town of Cobourg. Esquire, to bo 3 Notary
i Publlc In Upper Canada  (fiazetled 2uth August, 1864 )
CORONER

DANIEL JAMES VANFELSOR, Fequire, M D, to bo Coronor for the County
i of Kent. (Gazetted 13th August, 1564.)
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