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LIABILITY OF VALUERS FOR UNTRUE VALUATIONS.

THE liability of valuers for damages consequent on their making untrue valua-
tions, may be founded either in contract or in tort. When the person who suffers
damage by the false valuation is the person by whom the valuer was employed
and paid, there is a privity of contract, and the valuer is bound to use reasonable
skill and diligence, and if he fails in either he is guilty of a breach of his contract,
and js responsible in damages to the person with whom he contracts. Cases,
hOWever, arise, when there is no privity of contract between the valuer and the
Person who sustains damage in_consequence of trusting to his valuation. In such
Cases the valyer may have been paid by the person who reaps the benefit of his
.false valuation, or he may have acted gratuitously, but in either of these cases, as
regards any third party injured by relying on his valuation, he is in the position
of an unpaid valuer, and if liable at all, is liable only on the ground of tort.

It has been decided in the Courts of Ontario that in order successfully to
Mmaintain an action against an unpaid valuer for a false valuation, it is absolutely
Cssential to establish mala Jides on his part: French v. Skead, 24 Gr. 179. In
this cage an unpaid valuer valued property for the purpose of the plaintiff making
a loan of money upon it, at $1,200, when in fact it was not worth more than $400
or $500, and actually realized only $130 at a sale under execution. But the
Court of Chancery nevertheless absolved the valuer from liability, because there
Was no evidence of mala fides, and this decision was affirmed by the Court of
Appeal : see 24 Gr. 413. Spragge, C., however, dissented, and considered the
defendant had been guilty of such gross negligence as to render himself liable ;
an opinion in which we are inclined to agree, and which we think will be found
to be susfained by the later cases to which we shall presently refer.

This decision was followed in Silverthorn v. Hunter, 26 Gr. 390 ; 5 App. R.
157, but whether that was the case of a paid, or an unpaid valuer, seems open to
doubt, One, McLellan, at the plaintiff’s request, procured the valuation and paid
the defendant, Hunter, $4 for his services, but Burton, J.A., in Canada Landed
Credit ¢y, v, Thompson, says the head note of Silverthornv. Hunter is misleading,
and that «in that case Hunter was not acting as the paid agent of the plaintiff.”
T “The defendant in that case was paid for his services by the witness

v McLellan, but it was not pretended that he was the paid agent of the plaintirf.”,
ut, however that fact may be, the defendant, Hunter, valued the property in
Question at $2,000; but through the fraud of McLellan, who procured the valua-
tion at the plaintiff’s request, he actually signed a certificate whereby he certified
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the value to be $3,000 ; and it was held by Blake, V.C.,, that he was not liable,

and this decision was affirmed by the unanimous judgment of the Court of
Appeal. Without venturing to impugn the correctness of this decision in point
of law, having regard to the peculiar facts of that case, we think it is nevertheless
open to doubt whether all the reasons assigned by Burton, J.A., for the decision

can now be regarded as law. For instance, he lays down in general terms that
in no case can a valuer be made liable for damages resulting from a false valua-
tion, unless fraud can be established. Thus he says: “I assume it can admit of
no doubt that if a declaration were framed charging that the defendant falsely
and negligently made a representation, knowing that it was intended to be acted

upon by the plaintiff, and that it was so acted upon to his injury, without any
averments that it was false to his knowledge or fraudulently made, it would be
bad on demurrer.” And again he says: “In fact all the cases from Pasley v.
Freeman downward, lay down the general rule that fraud must concur with the
false statement to give a ground of action,”- and in support of this proposition he
refers to Evans v. Collins, 5 Q.B.D. 820; Ormrod v. Huth, 14 M. & W. 653, and
Thorn v. Bigland, 8 Ex. 731; (and see per Blake, V.C,, in Frenck v. Skead, 24 Gr.
187); and though from the later case of the Canada Landed Credit Co. v.
Thompson, we learn, as we shall presently see, these observations of Burton, J.A.,,
are intended to apply only to the case of unpaid valuers, yet according to- the,
views of Courts of Equity, which appear to us to be founded on a somewhat
higher standard of morals than that on which the common law decisions proceed;
it may reasonably be doubted whether the rule which Burton, J.A., invokes has
now any existence at all, even as regards unpaid valuers. In Gowan v. Paton

27 Gr. 48, which had been previously decided by Blake, V.C., but which, strange
to say, was not referred to by either the bar or the bench in Silverthorn v. Hunter,
that learned judge had held that an unpaid valuer was liable in damages for a
false valuation which he had negligently, but innocently, given under a mistake
as to the identity of the lot; and this decision was approved by Spragge, C., in
Hamilton Provident & Loan Society v. Bell, 29 Gr. 206 ; and in the late case of
Cannv. Wilson,39 Ch. D. 39; 59 L.T.N.S. 723,Chitty, J., has come to a like conclu-
sion, basing his decision upon the principles laid down by Cotton, L. J., in Peck
v. Derry, 37 Ch.D. 541 ; 59 L.T.N.S. 78, where he says : “ Although in my opinion
it is not necessary that there should be what I should call fraud, yet in these
actions (Z.e., of deceit), according to my view of the law, there must be departure

from duty ; and in my opinion, where a man makes an untrue statment with an

intention that it shall be acted upon, without any reasonable ground for believing
that statement to be true, he makes default in a duty which was thrown upon
him from the position he has taken upon himself; and he violates the right which
those to whom he makes the statement have, to have true statements only made
to them. . And I should say that when a man makes a false statement to induce

others to act upon it, without reasonable ground to suppose it to be true,

and without taking care to ascertain whether it is true, he is liable civilly as
much as a person who commits what is usually called fraud, and tells an
untruth knowing it to be an untruth.” Chitty, ], also cites the statement
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“valuer, whether paid or unpaid, is liable in damages if knowing that his valuation '

of the law by the President of the Probate Division in the same case, viz: “I - -
take the principle to be that, if a man takes upon himself to assert a thing to be
¢rue which he de.s not know to be true, and has no reasonablz ground to believe " -
to be true, in order to induce another to act upon the assertion, who does so0.act,. .
and is therefore damnified, the person so damnified is entitled to maintain an
action for deceit.” And acting upon the principles- thus -enunciated; Chitty; Ju;—
held the valuer to be liabls to the plaintiffs, who were mortgagees, although he-
had been employed and paid by the mortgagors and not by the plaintiffs, betweer.

whom and the defendant no privity of contract existed. The Court of Appeal

of Ontario in the case of Canada Landed Credit Co.v. Thompson, 8 App. R. 696,

to which we have referred, have virtually receded to some extent from the position

taken by that Court in Silverthorn v. Hunter, for although insisting in that case

that proof of fraud was of the essence of the right to recover in actions of that

kind, they in Canada Landed Credit Co. v. Thompson, ordered a new trial because

Proudfoot, J., had adopted that very view. Spragge, C.J,,at p. 702, says: “ It thus

appears that the learned judge made fraud on the part of the defendants the test

of their liability. There can indecd be no doubt that such was the learned

judge’s view of the law, for in the earlier part of his judgment, after referring to

authorities, he says, ‘they lay down the general rule of the law to be, that fraud

must concur with the false stetement to give a grougd + faction” . . . He

dealt with the case viewing it from a standpoint which, in my judgment, was

crroneous.”  And yet it will be observed the language of Proudfoot, J., which the

lcarned Chief Justice cites, is identical with that used by Burton, J.A., when giving

tie unanimous judgment of the Court of Appeal in Silverthors v. Hunter.

Burton, J.A,, distinguishes the case {from Sifverthorn v. Hunter on the ground
that in the latter case the judgment of the Court of Appeal proceeded on the
assumption that it was the case of an unpaid valuer, whereas in the Cawnada
Landed Credit Co. v. Thompson a fiduciary relationship of principal and agent
existed between the parties, and this fact he considered rendered it unnecessary to’
prove that the defendants had acted fraudulently. The result of the latter case is
therefore to establish, that at all events, valuations made by persons who owe a
duty arising from a fiduciary relationship, or who are paid for their services, are
an exception to what in Sélverthorn v. Hunter is assumed to be the general rule,
“that fraud must concur with the false statement to give a right of action.”

But though the decision of the Ontario Court of Appeal in the Canada Landed
Credit C». v. Thom»son, has only established this exception to the assumed
general rule, it seems to be auindantly clear that, if the principles enunciated by
the English Court of Appeal in Peeck v. Derry, 37 Ch. D. 341 ; 50 LT.N.S. 78,
and applied by Chitty, ], in Camnv. Wilson, are sound, the assumed rule
of law has no existence, even as regards unpaid valuers, but on the contrary, a

is intended to be acted upon, he certifies it without reasonable ground for heliev-
ing it tc be true. But in view of the decision of the Court of Appeal in Stlver-
thorn v, Hunter, it is.open to doubt whether in Ontario an action can be stceesse
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fully maintained against an unpaid,valuer except on proof of fraud, unless the
litigant is prepared to carry his case to the Supreme Court.

Wher: the valuer is not informed and does not know that his valuation is
procured for the purpose of being acted on, or inducing some other person to act
on it, it would seem that according to the principles on which Moffast v. Bank of
Upper Canada, 5 Gr. 374, and Coeok v. Royal Canadian Bank, 20 Gr. 1, were
decided, that he would not be liable in damagrs, should his valuation prove
untrue. These were not cases of valuation, it is true, but cases in which persons
dealing with mortgagors sought to hold the mortgagees liable for representations
made in respect to the amount due on the mortgage ; and it was held that the
representations relied on not having been made with notice of any intention to
act upon them in dealing with the owner of the equity redemption, they did not
estop the mortgagee from disputing their corre:tness.

Before concluding, we may observe that the amount of skill and judgment re-
quired to be exercised by a paid or unpaid valuer in making a valuation, to some
extent depends on whether or not he holds himself out to the world as a valuer by
occupation, for while in the one case he will be liable for loss if he fails to
exercise the skill and judgment which a professional valuer may be reasonably
expected to possess, in the other case he will not be liable unless he has been
guilty of gross negligence or fraud. This distinction is pointed out by Spragge,
C., in Hamilton Provident & Loan Society v. Bell, 29 Gr, 203. That case was
determined on a hearing pro confesss, but the judgment is a considercd judgment.
The case was one of a paid valuer, but the principle on which the learned judge
based his decision of thecase appears equally applicable to unpaid valuers. He cites
with approval the following passages from Evans, Principal and Agent, p. 238, viz.:
“ An agent is liable for misfeasance in performing a gratuitous undertaking, if he
fails to exercisc that degree of skill which is imputable to his situation or
employment. Any failure on his part to fulfil the obligation imposed upon him
as being possessed of the skill which he holds himself out to the world as possess-
ing, is actionable negligence ;” and again: *“ Lord Loughbrough agreed with Sir
William Fones (1.aw of Bailments, p. 120) that when a bailee undertakes to per-
form a gratuitous act from which the baiior alone is to receive benefit, there the
bailee is only liable for gross negligence; but if a man gratuitously undertakes to
do a thing to the hest of his skill, when his situation or profession is such as to
imply skill, an omission of that skill is imputable to him as gross negligence.
His Lordship acknowledged, too, that if in this case (S#ields v. Blackburn, 1 H.
Bl 158) a ship broker or a clerk in a custom house had undertaken to enter the
goods, a wrong entry would in them be gross negligence, because their situation
and employment necessarily imply a competent degree of knowledge in making
such entries, but when an application, under the circumstances of this case, is
made to a general merchant to make an entry at the custom house, such a
mistake as this is not to be imputed to him as gross negligence,” These principles
Spragge, C., held were applicable to the case of persons employed to act as
valuers, .

The mere fact that after the valuation, the property depreciates in valae,
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cannot, of course, 1ender a valuer liable, The sole question must be whether the
valuation was correct, at the time it was made, for it is impossible to render 8
valuer liable for any subsequent depreciation which could not, by the exercise .
of reasonable judgment, have been foreseen—and where a valuer gives a con-
ditional valuation, the conditions must have been complied with, before he can

be made liable. Thus, where a"paid valuer gave a valuation for the purpose of . - '

a loan, in which he said, “the houses are unfinished, and my valuation of $4,680
is on the supposition that they will be finished in a manner similar to those
adjoining ; & final inspection should, I think, be made,” and the houses were not
finished, as contemplated by the certificate, and 110 final inspection was made, but
the money was advanced ; and afterwards the property very seriously depreciated
in value, and only realized $1,800~~it was held that the valuer was not liable.

In the recent case of (' Sullivan v. Lake, 15 O.R. 544, it has been held by the
Common Pleas Division, (Galt, C.J., dissenting), that it is not negligence on the
part of a paid valuer to rely on his own judgment entirely, and that his omis-
sion to inquire of other persons as to the value of land in the neighborhood
cannot be imputed to him as negligence. But all the judges agreed that the
omission to inquire as to previous sales afforded evidence of negligence on thie
part of a paid valuer; and if there have been no szies, and property has not
changed hands in the locality for a lengthened period, it appears als:- to be the
duty of such a valuer to inquire and ascertain the cause, with . view to ascer-
taining wheth r the neighborhood is objectionabie, or for any other cause pro-
perty is unsaleable. This case, we believe, has been carried to the Court of
Appeal. :

COMMENTS ON CURRENT ENGLISH DECISIONS.

THE Law Reports for March comprise 22 Q.B.D,, pp. 237-393; 14 P.D,, pp.
2,-41, and 40 Chy. D, pp. 213-385..

PRINCIPAL AND AGENT —INDEMXITY-—STOUK AXCHANGE, USAGE OF—DEPAULTING BROKER,

In the Queen’s Bench Division the first case we find calling for attention is
Harlas v. Ribbons, 22 Q.B.D. 254. The action was brought by the plaintiff, a
stockbroker, against his client, to compel the latte: to indemnify him against a
liability he had incurred in respect of shares bought for the defendant under the
following circumstances : The plaintiff was a broker on ihe Stock Exchange,
employed by the defendant to purchase shares, which he did. Before the settling
day the plaintiff became a defaulter on the Stock Exchange, and in accordance
with the rules of the Exchange, the accounts which were open against him were
closed as between himself and the jobbers at the then current prices as fixed by
the official assignee of the Stock Exchange. The account in respect of the shares
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the jobbers against the plaintiff; but according to the practice of the Stock Ex-
change, such closing of the account does not affect the client, if he desires to have
the ~ontract completed, and is not in default to the defaulting broker, and the
jobber in that case is bound to complete on the settling day. Later on the same
day the plaintiff was declared a defaulter. The plaintiff informed the defendant
that he had been declarcd a defaulter on the Stock Exchange and his accounts
closed, and that the defendant could cither accept the prices fixed by the official
assignee, or, if he desired, he could take the shares up, that is, pay for them on
the seitling day. The plaintiff said he would accept the official prices; and it
was held by the Court of Appeal (Lord Esher, MLR,, and Bowen anu Fry, L.J].)
that the defer.dant having ratificd the closing of the account before the settling
day, was bound to indemnify the plaintiff against the amount for which the
plaintiff was lable to the jobbers on the closing of the account.

Pracric£-—C4UsE SET DOWN FOR TRIAL—CHANGE OF SOLIVITOR —NOTICE TO OFFICER— ORrD, 7, 1.
3 (C.R. 463).

Hunt v. Finebwrg, 22 Q.B.D. 259, shows the serious consequences which may
result from not giving proper notice of a change of solicitor. After the cause
was set down for trial the plaintiff’s solicitor was suspended from practice; there-
upon the plaintiff changed his solicitor, and notice of such change was filed at
the central office, but no notice was given to the officer with whom the record
was entered for trial. The case came on for trial, and the learned judge presid-
ing, finding the name of a solicitor on the reccrd who had been suspended from
practice, and there being no evidence before him of any change of solicitor,
declined to hear the case and dismissed the action with costs,  This order was
subscquently varied by the Divisional Court and the cause reinstated on the
terms of the plaintiff paying all costs which had been thrown away, and this
order was sustained by the Court of Appeal (Lord Esher, M.R,, and Bowen and
Fry, L.JJ.). who overruled the plaintif®s contention that he was -atitled to have
.the cause reinstated without any terms.

PracricE—PRODUCTIO OF DOCUMENTS IN HANDS OF THIRD PARTIES—OrD. 87, r. 7—(8kx C.E.
578, 679, 580).

In Starkerv. Reynolds, 22 QQ.B.D. 262, a Divisional Court (Huddleston, 3,
and Wills, ].) decided that under Ord. 37, r. 7, which provides: “ The Court or
judge may in any cause or matter at any stage of the proceedings order the
attendance of any person for the purpose of producing any writings or other
documents named in the order which the Court or judge may think fit to be
produced : provided that no person shall be compelled to produce under any
such order any writing or other document which he could not be compelled to
produce at the hearing or trial,” the Court has no power to make an order upon
a person not a party to the action to produce documents for the purpose of
enabling a party to e, action to inspect the same before trial. The Ontario
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Rules are not exactly in the same words, but C.R, 578-580, which deal in effect
with the same branch of practice, would no doubt receive a similar construction:
The effect of the decision is to limit the operation of the Rules above referred to, - -
to the case of third parties called as witnesses to give evidence upon interlocutory

motions, and not to permit them to be used for the purpose of obtaining dis-

covery or inspection of documents in the hands of third parties. Wills, J,, saysatp..
265 : “ In my opinion the rule was intended by those who framed it to be strictly

construed, and I think it gives the Court or a judge power to order the produc-

tion of documents for the purpose of the preliminary examination of witnesses

before the trial, but does not give the Court or a judge power to order inspection,

properly so called, before the trial, of documents in the hands of persons who are

not parties to the action.”

PricTicR—TiME~—DELIVERY OF PLEADINGS— JOUNTER CLAIM—RurPLY—0RDS, 19, 8. 2; 21, ». 6
28, & 1, 4 (C.R 3880, 381),

Rumiley v. Winn, 22 Q.B.D. 263, is a case which shows that where a defend-
ant delivers both a statement of defence and a counter claim, the plaintiff has
twenty-one days to deliver and reply to the defence and counter claim under
Ord. 23, r. 1 (C.R. 381), notwiths anding that if a counter claim alone had been
pleaded the plaintiff must, under Ord. 21, r. 6 (C.R, 380), have delivered his
defence thereto within the same time as is allowed for delivering a defence to a
statement of claim.

PRACTICR—APPEAL—LEAVE TO APPEAL—~APPEAL FROM DECISION REFUSING LEAVE TG AUPEAL.

In Aay v. Briggs, 21 Q.B.D. 343, the Court of Appeal (Lord Esher, M.R,, and
Fry, L.].) held that where a Divisional Court refused leave to appeal! from their
decision given in an appeal from a County Court, no appeal would lie to the
Court of Appeal from the refusal to grant such leave,

SALE OF gooDS —MEMORANDUM IN WRITING——STATUTE OF FRAUDS (29 car. 2, c. 3), 8, 17,

Lucas v. Dizon, 22 Q.B.D, 357, was an action brought to recover damages for
the non-acceptance of guods on a contract coming within sec, 17 of the Statute
of Frauds. At the trial the plaintiff put in an affidavit made by the defendant
in the course of the action, as being a note in writing sufficient to satisfy the
statute.  Stephen, J., though of opinion that the affidavit sufficiently proved the
contract, nevertheless rejested t.e evidence because the affidavit was not in
existence at the commencement of the action, and this decision was upheld by the
Court of Appeal (Lord Esher, M.R, and Bowen and Fry, L.JJ.) Fry, LJ,
says, at p. 363: “ The statute requires the inemorandum as evidence, but requires
that evidence to be in existence at the commencement of the action which.is
brought to enforee the contract. If, then, it only comes into existence after the
commencement of such an action, and the plaintiff desires to avall himself of it, -
he can only do so by discontinuing the action and commencing another.
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BUILDING SOCIETY —MORTGAGE—REDEMPTION—ALTERATION OF RULES AFTER DATE OF MORTGAGE.

Rosenberg v. Northumberland Building Society, 22 Q.B.D. 373, was an action
for redemption of a mortgaged estate, in which the dispute between the parties
was as to the terms on which the plaintiff was entitled to redeem. The mortgage
contained a covenant by the plaintiff to pay to the defendants all subscriptions,
fines and other moneys, which, according to the rules for the time being of the
society, should from time to time become due and payable by him in respect of
the security or the shares by virtue of which the advance was made to him. And
the proviso for redemption was in similar terms. The rules in force at the date
of the mortgage did not render members borrowing from the society liable to
contribute to the losses of the society. But the rules were subsequently altered
imposing this liability. The question therefore, was, whether the plaintiff was
bound by this alteration in the rules, and the Court of Appeal (Lord Esher,
M.R., Bowen and Fry, L.J].) overruling Day, ]., held that he was so bound.

NuisaNCE—HEAP OF EARTH NEAR HIGHWAY —EVIDENCE.

Brown v. Eastern and Midlands Ry. Co., 22 Q.B.D. 391, was an action to
recover against the defendants damages for negligence in allowing a heap of
earth and refuse to remain on their premises near the highway, whereby the
plaintiff’s horse was frightened and upset the cart it was drawing, injuring the
plaintiff thereby. At the trial the plaintiff tendered evidence of other horses
having shied at the heap. Pollock, B,, at the trial rejected the evidence and non-
suited the plaintiff, but the Divisional Court (Denman and Stephen, J].), set aside
the non-suit and granted a new trial, holding if the heap was of such a nature as
to be dangerous by causing horses passing on the highway to shy, it was a public
nuisance, and that the evidence showed that the heap was likely to cause horses
to shy, and was therefore admissible.  This decision was affirmed by the Court
of Appeal (Lord Esher, M.R., Bowen and Fry, L.JJ.)

None of the cases in the Probate Division call for any notice here.

LEGITIMACY—-{LLEGITIMATE CHILD—SUBSEQUENT MARRIAGE OF PARENTS— LEGITIMATION OF CHILD
—INTERVENING MARRIAGE OF FATHER WITH ANOTHER WOMAN—DOMICIL,

Proceeding now to the cases in the Chancery Division, /n re Grove, Vaucher
v. The Solicitor of the Treasury, 40 Chy. D. 216, is the first which calls for notice.
The action was brought for the administration of the estate of Caroline E. Grove,a’
domiciled Englishwoman, who died on 2gth Oct., 1866, at the age of 88, a lunatic
and intestate, and possessed of considerable property. Two families claimed to be
her next of kin, the Vaucher family and Falquet family, and both claimed through
the grandfather of the intestate, Marc Thomegay, and the same woman, Martha
Powis, under the following circumstances :—Marc Thomegay was born in Geneva,
of Swiss parents, in 1712, his domicil of origin being Genevese. In 1728 he was
received as a burgess of Geneva, and in 1729 his father died in Geneva. In 1734
Marc went to England and resided there until his death in 1779. Some time
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after his arrival there he formed a connection with an Englishwoman, Martha
Powis, by whom he had three illegitimate children—Sarah, born 5th Feb, 1744,
a son born 11th Feb, 1743, and another daughter born 14th Nov.,, 1747=-who -
were all baptized shortly after birth under their father's name and as his children. -
Sarah married, and was iae ancestress of the Vaucher family. On 22nd May, .
1749, Marc Thomegay married an Englishwoman named Elizabeth Woodhouse ;-
of this marriage one child was born, who was the parent of Caroline E. Grove, the
intestate, Elizabeth Woodhouse died 26th March, 1752, and on 2nd Feb,, 1735,
Marc married Martha Powis, by whom he had previously had the three illegiti-
mate children above mentioned, and by this marriage he had four children, only
one of whom left issue, and she was the ancestress of the Falquet family. In
1773 a special Act of Parliament was passed naturalising several foreigners,
among them Marc’s brother, but not himself. Martha Powis died in 1772. In
the year 1774, Marc Thomegay presented a petition to the Council of Geneva,
apparently in the interest of his three illegitimate children, in which he stated his
illicit intercourse with Martha Powis and the birth of three children, that his
intention to marry her was thwarted, and he married Miss"Woodhouse, and her
death and his subsequent marriage with Martha Powis. The petition further
stated that the petitioner was informed that according to-the laws of Geneva, his
native country, subsequent marriage legitimized illegitimate-born children, and
praying that the Council might grant him record of his proofs, etc., so that no one
might question the legitimacy of his three children in Geneva, his native country.
An order was granted by the Council granting record accordingly. Marc
Thomegay made his will in English form in 1779, describing himself as of
Tottenham, in the County of Middlesex, and died the same year. According to
the laws of Geneva, children born out of wedlock were legitimated by the subse-
quent marriage of their parents. In order to determine the conflicting clains of
the parties therefore, it became necessary to determine the domicil of Marc Thome-
gay at the time of his marriage with Martha Powis. Stirling, ], held that his
domicil at the time of his marriage with Martha Powis was English, and therefore
that the desre lants of Sarah were not entitled to inherit as next of kin, and this -
decision was affirmed by the Court of Appeal (Cotton, Fry and Lopes, L.J].), who
were of opinion that the whole evidence showed that Marc had come to England
with the intention of changing his domicil, and that the Act of Parliament
and the petition to the Geneva Council did not displace this evidence. As
Lopes, L.J, observed, the non-naturalisation of Marc, while it indicated a wish

to praserve his nationality,in no way disproved his having an English demicil. And
Cotton, L.]., says at p. 232: “ What is rcally necessary, I think, is that the father
should at the time of the birth of the child be domiciled in a country allowing
legitimation, so as to give to the child the capacity of being made legitimate by - -
a subsequent marriage. But it is the subsequent marriage which gives the
legitimacy to a child who has, at its birth, in consequence of its father’s domicil,
the capacity of being made legitimate by a subsequent marriage” And on the
next page he gays: “In my opinion the domicil must give a capaelty to-the
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which gives the status, must be domicil in a country which attributes to
marriage that effect.”

PrACTICE—C0STS—TAXATION—COSTS PAYABLE OUT OF ESTATE.

In Brown v. Burdett, 40 Chy. D. 244, Kay, J., adopted the somewhat unusual
course of refusing to allow to trustees as against an estate their taxed costs, and
directed such sum only to be allowed as the taxing officer considered would have
been a reasonable compensation had the proceedings been duly conducted with-
out any unnecessary delay. The circumstances calling for this exercise of
jurisdiction were, that on the hearing of the action on further directions, it
appeared that it was one for administration which had been commenced in 1875,
and had consequently been pending about fourteen years; that gross delay had
characterized the conduct of the cause ; that the estate was worth about £4,000,
and that the whole of it nearly was required to pay the taxed costs. In adopting
the course he did, Kay, J., laid down two principles: “ 1. The Court will not permit
the costs occasioned by improper litigation, or by the negligent conduct of

administration proceedings, to be paid out of an estate under its care. 2. The 3
amount of costs allowed by a taxing master as between the client and his solici-

tor, is not conclusive of the amount which the Court will allow out of the estate,”

and these principles were approved by the Court of Appeal (Cotton, Lindley and l
Bowen, L.J].), who affirmed his decision.

RAILWAY COMPANY—DISPUTED INTEREST——INJUNCTION—J URISDICTION.

In Birmingham & District Land Co. v. London & N.-W. Ry. Co., 40 Chy. D.
268, the plaintiffs were in possession of land under a binding agreement, deter-
minable if the buildings were not completed by 3oth November, 1885. They
were informed in 1880 of the promotion of a bill for a railway which would affect
the lands, and they thereupon had an interview with the agent of the landlord,
who told them to suspend building operations till the result of the railway
scheme was known, but no express agreement was made for the extension of the
time for building. In 1883 the defendant company obtained their Act, and on
the 31st July, 1883, purchased from the landlord such part of the land as was
required, subject to the building agreement. On the 16th September, 1884, the
defendants sent the plaintiffs notice to treat. The plaintiffs sent in no claim, and
in January, 1886, the defendants took possession without making a deposit or
giving any bond as required by the Railway Act; thereupon the plaintiffs
brought the present action for an injunction, and -to have it declared that the

"building agreement was subsisting, and that they were entitled to have their
interest assessed on that footing, The action was resisted by the defendants on
the ground that the plaintiff should have proceeded under the Railway Act to
get compensation ; and, second, that the plaintiffs’ interest under the agreement

~had expired. But the Court of Appeal (Cotton, Lindley and Bowen, L.J].)
affirming, Kekewich, J., held that as the defendants had, without complying with
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the Railway Act, entered upon the land of which. the plaintiffs were lawfully
in possession, the action would li¢, and that it was competent for the Court to-

make a declaration of the plaintiffs’ title ; and that although the term-named-in
the agreement had expired, yet that the agent’s direction to suspend building
raised an equity in their favor against the landlord to prevent his ejecting the

'f'dl plaintiffs at-the end of the term, until they had a. reasonable time after notice to.

e complete the building, and that the railway company took subject to that liability.

h- '}

of R WARD OF COURT—MARRIAGE OF WARD WITHOUT LEAVE OF ooummSmmxm——Iﬁnxm SETe -

it g TLEMENTS AcT (18 & 19 Vicr, o 48)—R.8.0,, 44, 8, 32.

5 In ve Leigh Leigh v. Leigh, 40 Chy. D. 290, the Court of Appeal (Cotton, -

d E Lindley and Bowen, L.J].) determined that where & male infant ward of Court had

O : matrried without the leave of the Court, the Court had no power under the In-

g § fants' Settlement Act to compel him to execute a marriage settlement of his

it k- property. In this case the plaintiff while an infant ward of Court had married

of | without leave, and fearing he would get into trouble and that his allowance for

N - maintenance might be suspended, executed under the direction of the Court a

‘; Y scttlement of his property. The present application was made by him on his

' £ attaining his majority by way of appeal from the order directing the settlement,

d " and to cancel the settlement made thereunder ; the Court being unanimously of
3 opinion that the Infants’ Settlement Act gives the Court no power to compel an

infant to execute a settlement of his property against his will.

) 3 UNFAIR DEALING—PURCHASE OF REVERSIONARY INTEREST—SALX--UxDERVALUE—S1 VIOT., C. 4

. ' (R.8.0., c. 100, s, 85). ,

’; In Fry v, Lane, 40 Chy. D, 312, Kay, |, set aside a purchase of a reversionary

] . interest from a poor, ignorant man, having no independent advice, and the sale
, k being made at a considerable undervalue, holding that the circumstance of the
vendor being poor and ignorant and without independent advice, cast the onus
I on the purchaser of showing that the transaction was fair, just and reasonable.
It appeared that the same solicitor had acted for both parties, but the learned
’ 3 judge found that he was more concerned to get a good bargain for the purchaser
: than to protect the interest of the vendors., Respecting this aspect of the case, Kay,
J.,observes at p. 323 : © The most experienced solicitor, acting for both sides, if he
allows a sale at an undervalue, can hardly have performed his duty to the vendor.
To act for both sides in such a case, and permit a sule at an undervalue, is &
position in which no careful practitioner would allow himself to be placed.” The
Imperial Statute, 31 Vict, ¢ 4, from which R.S.0,,¢. 100, 8. 35, is taken, provides
that “no purchase made dond ﬁa‘e without fraud or unfair dealing of any reversion-
ary interest in real or personal estate, shall hereafter be opened or set aside merely
on the ground -of undervalue,” was held not to prevent the Court from setting
aside the transaction, * where the undervalue is so gross as to amau_nt of itself to ;
evidence of fraud ”, and yet it may be observed the purchaser in this case was

oom S T




236 The Canada Law Journal. May 1, 18,

acquitted by the judge of any moral fraud, but found guilty only of uni‘air‘
dealing, “ which Equity considers a fraud.” It may be well to notice that the
words “unfair dealing ” are omitted in R.S.0,, c. 100, 8. 35.

CopPYRIGHT—PROTOGRAP I~ [MPLIED CONTRACT—BREACE OF FAITH~INFUNOTION,

Pollardv. Photographic Company, 40 Chy. D. 345, was a novel kind of action,
The plaintiff had been to the defendant to have her likeness taken by photo-
graph. From the negative so taken the defendant constructed a Christmas card
which he exhibited in his shop and offered for sale. There was no copyright
registered of the photograph. The action was brought to restrain the defendant
from offering for sale, or exposing by way of advertisement or otherwise, the
photograph of the plaintiff, and North, J., granted the injunction, holding I'h%.t a
photographer who takes a negative likeness of a lady customer in order to supply
her with copies for money, may be restrained both from selling or exhibiting
copies, both on the ground that there is an implied contract not to use the nega-
tive for such purposes, and also on the ground that such sale or exhibition is a
breach of confidence.

CoNDITION-~DEBENTURE~TIME AND PLACE OF PAYMENT,

Thorn v. City Rice Miils, 40 Chy. D, 357, was an action to recover the amount
due on a debenture. By the debenture the principal sum was payable at a future
date, and interest was payable thereon half yearly, subject to conditions that if
default should be made for fourteen days in payment of the interest, the principal
should be immediately payable, and that principal and interest should be payable
at one of two places. A halfyear’s interest was not paid within fourteen days of
the time appointed, but the plaintiff did not appear at either place at the time
named for payment. The company offered to pay the interest in default, but
! the plaintiff claimed to recover the principal also by reason of the default. But
1 1t was held by North, J., that no demand hoving been made by the plaintiff at
1 either of the places named for payment, there had been no default, and conse-
quently that the plaintiff was not entitled to recover the principal money as he
claimed. '

TRU-‘STEE, PAYMENTS MADE BY, FOR C08TS~ BREACH OF TRUST—CLAIM TO HAVE COSTS PAID REFUNDED
TO ENTATE,

[n ve Blundell Blundeliv. Blundell, 40 Chy. D., 370, a question arose as to whether
a solicitor whom a defaulting trustee had suffered to retain money out of the trust
estate for costs, could be ordered to refund it to the estate on the ground that the
trustee was in default to the trust estate. In this case at the time the trustee
allowed his solicitors to retain costs out of the trust estate, the solicitors had notice
that the trustee had committed a breach of trust in secretly buying for himself part
of the trust estate. The action was for administration of the trust, and the
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trustee having made default in paying into Court the balance fund against him,

an apylication was mgde against the solicitors to compel them to refund the costs -

they had so retained ; but it was held by Stirling, J., that in order that a solicitor
of a trustee may be debarred from accepting payments out of the trust estate in
respects of costs properly incurred, notice must be brought home to him that at
the time when he accepted them ihe trustee had been guilty of a breach of trust -
such as would preclude him from resorting to the trust estate for payment of his'
costs, and that the breach of trust of which the solicitors had notice was not
necessarily such a one as would disentitle the trustee to be indemnified for his
costs properly incurred out of the estate.

Notes on Exchanges and Legal Scrap Book.

" PUNISHING THE JUDGES~—If we may believe the author of the “Mirror of
Justices,” who is said to have written in the reign of Edward I, there were
almost as many judges as malefactors hanged in the time of Alfred. That
active monarch ordained that all false judges, after forfeiting their possessions,
“should be delivered over to false Lucifer, so low that they never return
again; that their bodies should be banished, and punished at the king’s pleasure
and that for a mortal false judgment they should be hanged as other murderers.”
That this denunciation was not merely &/ utum fulmen appears from a list, given
by the same author, of the judges executed by the king’s order. In one year we
are told that forty-four justices were hanged. “He hanged Cole, because he
judged Ive to death v.. n he was a madman, He hanged Athulf, because he
caused Copping to be hanged before the age of one-and-twenty years. He
hanged Dilling, because he caused Eldon to be hanged, who killed a man by
misfortune. He hanged Horne, because he hanged Simin at days forbidden.”
A judge at this time could hardly escape with life or limb; for, not content with
hanging, Alfred maimed his judges for not maiming their prison..s. Thus, we
arc told, he cut off the hand of Haulf, because he saved Armock’s hand,
who was attainted before him, for that he had feloniously wounded Richbold ;
and he judged Edulfe to be wounded, because the latter judged not Arnold to be
wounded, who feloniously had wounded Aldens.”— Tke Green Bag.
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1. Wed......8t, Philip and St. James,
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...... Confede-ation proclaimed 1867, Lord Lynd-
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. Battle of Fort George 813,

jo. Thur. ...Ascension Day,
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ONTARIO.

HIGH COURT OF FUSTICE.

[Reported for the CANADA LAW JouRKNaL.]

Re¢ CENTRAL BaNK oF CaNADA,

Winding-up Act, R.5.C., ¢. 120—Impeaching
bank charier and treasury cevtificate—Bank
trafficking in shares, or veducing its capital—
Shareholders by estoppel—Defences after wind-
ing-up order.

An Act incorporating a bank, and providing that
the Act shall be in force until 1891, continues the
legal vitality of the corporation until then, sub-
ject to its complying with the ireliminary condi-
tions a8 to its commencing banking business.

The certificate of the Treasury Board author-
izing a bank to commence its business, is conclu-
sive evidence that all the conditions of its charter
have been complied with,

Persons who acquire shares in a bank, and
attend meetings and receive dividends, and are
recognized by the bank as shareholders, are
estopped from impeaching the validity of the
charter or treasury certificate, or that their shares
never had a lawiui existence,or were held under
an unlawful trust, or were affected by other infir-
mities of title.

A person may bacome a shareholder without
signing the stock book, or any written agreement
to take shares ; and the bank and a sharcholder
may waive the statutory condition requiring
payment of ten per cent, within thirty days of

ths subscription for shares,
Directors subscribing for shares to enable the

bank to go into operation, cannot relieve them-
selves from liability respecting such shares by -
declaring them to be “'trust shares,” and that no
calls are to be payable on such shares; nor
can the transferees of such shares, after a winding-
up order, contend that by the directors so acuing
the bank was trafficking in its own sharés, orthat
the shares were invalid, or that such transferees
never became shareholders in the bank.

A cashier of a bank cannot use the bank’s funds -
to purchase for the bank its own shares, as such
a purchase, (1} if for the purpose of re-selling the
shares, is prohibited by the Bank Act; or (2) if for
the rurpose of returning the money to the share-
holders, would operate as a reduction of the
bank's capital without the authority of law.

‘Where a transferror who is not at the time of
transfer the owner of the specified number of
shares, but who subsequently obtains and regis-
ters sufficient shares to make up the s.sified
number, and the bank*registers the transiur and
pays, and the transferee receives, dividends on
«such specified number of shares, the bank and
the transferee are estopped from contending that
the specified number of shares dirl not pass tosuch
transferes.

Semble: A bank having unissued shares may
in such a case, recognize tge transfer as conveyin
the shares actually held by the transferror, an
may supplement out of its unissued shares suffi-
cient to make up the specified number,

After a winding-up order there are only credi-
tors and contributories before the Court, and no
corporation ; and shareholders cannot then raise
defences which would be available against the
corporation, as rescission of the contract respact-
ing the shares is then impossible.

[ToroKTO, Junc 29, 1886,

This was a proceeding before the Master..
in-Ordinary under the Dominion Winding-
up Act, R.S.C,, ¢. 129, to settle a list of con.
tributories. The bank had been declared
insolvent by an order of Court, and three
liquidators had been appointed to wind up
its affairs. The material facts and the de-
fences raised by the contributories are stated
in the judgment,

Mgz, Hobaing, Q.C., MASTER-IN-ORDINARY !
The evidence in this case has disclosed so
many irregular, if not unlawful, transactions
in the organization and management of this
bank, as to have induced the shareholders to
seek out and build up all possible defences
against their lability for the corporate debts
of the bank. Had the shareholders who now
complain investigated the subscription for
and transfer of the shares before acquiring
them, they might have avoided the disasters
in which they now find themselves involved,
In taking the chances of gains on their pur-
chase of shares they took also the risk of a

total logs, and they are now learning the hard
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lesson that as between the hardship of their
present unfortunate position and the rights
and equities of creditors, the Court can find
no law to relieve them of the liability placed
upon them by the Bank Act,

The bank in question was mcorporated on
the 23rd May, 1883 (46 Vict., ¢, 50); it com-
menced business ahout the end of February,
1884, and suspended payment “on the
15th November, 1887-—its paid up capital of
#500,000 having been lost or wasted. Fe-
banks, for the short period this Central Bank
was in operation, can show so many disas-
trous, and, in some cases, scandalous financial
transactions as those disclosed in the evi-
dence before me.

I must denounce, in the sirongest language
allowable to judicial utterances, the wrongful
practice adopted by this bank of making
untrue returas of its shareholders to the Gov-
ernment. The evidence discloses that, al-
though between 6,000 and 7,000 shares were
subscribed for between ihe opening of the
stock books and the suspension of the bank,
cach year's return to the Government cut
them down to only s,000. A vicious and
unlawful practice of * dropping out" shares
from these returns seems 4o have been
invented,without its purpose heing explained.
Thus, in February, 1884, when it got its
license from the Government, 5,010 shares
were returned ; between that date and the
next return in January, 1885, 1,008 additional
shares were subscribed for, making the total
number 6,018 shares, but only 5,000 were
returned. Between the 318t December, 1885,
and a1st May, 1886, new holders {o the extent

of eighty-five shares came in, and an equal.

number of the shares previously returned to
the Government were “dropped out.” Be-
tween this latter date and the sth November,
1836, new shares to the number of 346 were
subscribed for, but, to keep the figures at
5,000, 360 shares previously returned and
published in the Government blue books
were “dropped out,” and of these fourtesn
wete redistributed. On many of the shares
so “ dropped out " the ten per cent. required
by the Bank Act had been paid, This prac-
tice has apparently delayed the creditors of
the bank in enforcing the Habllity of the share-
holders o * dropped out”; but | have di.
rected the liquidators to investigate the stock

=
boo s and othe contracts respecting shares, .
and to bring in a supplementary list™of con-
tributories. This, if not in the interest of the

creditors, is in ‘the interest of those share-
holders who have lost their paid.up shares .
and are now called ipon to pay their double |
lisbility, for after the creditors are paid: off
these sharsholders have the right to call upon

the non.paying shareholders, who are still

liable, to adjust with them the accounts and -
equities of their common lability as partners
and sharcholders in this bank. Equally

wrongful were the proceedings by which

about $41,000 of the capital of the bank

deposited in the Bank of Montreal, and

which were included ifi its certificate to the

Government, were ‘‘dropped out” of the

accounts of the capital stock as entered in

tha books of this bank. The money depoeited

in the Bank of Montreal became and was the

money and lawful property of the Central

Bank, and no manipulation of the books or

accounts, or alleged misappropriation by :he

directors, could lawfully deprive the Central

Bank and its creditors of the money so re-

ceived for the purpose of its organization.

In disposing of the various defences affect.
ing the liability of the shareholders as con.
tributories under these liquidation proceed.-
ings, I have allowed a latitude of defence and
an admission of evidence which would npt be
allowable in ordinary cases. This exceptional
course was adopted, not from any reasonable
doubt as to my jurisdiction to hear the
limited issues of fact, properly triable, but
because this was the first case in which
the double liability of shareholders was
to be enforced, and because I felt I
would be better able at the close of the
evidence to define the limits of the inquiry
and the extent of the jurisdiction I exercise
in dispusing of the various questions raised
by the contributories. Another reason was
my belief that the disclosures affecting the
inception and financial management of this
short-lived bank would be in the public
interest, and therefors beneficial and cau.
tionary to the banking and commercial
interests of the community, as well as to
the direstors and other responsible officers of
financial corporations,

As to the defence that the bank was never
legally organized, or if ovganized, that its
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charter, and therefore its corporate char-
acter, had been forfeited, there are several
answers. The Act incorporating the bank
(46 Vic, c. so D.) constitutes the parties
named in the Act and such other. persons as
may become shareholders, and their assigns, a
corporation by th: name of ‘The Central
Bank of Canada.” The Act requires that
before commencing business this corporation
shall obtain from the Treasury Board a cer-
tificate that $500,000 of capital had been
bona fide subscribed, and that $100,000 had
been bona fide paid up. It also provides that
if 8200,000 be not paid up before obtaining
such certificate, such sum shall be called in
and paid up * within one year from the date
of such certificate,” Then follows a proviso
that a failure to comply with these conditions
shall render the Act null and void, and the
charter shall be forfeited. Following this
proviso comes the last section of the Act,
which reads thus: * This Act shall remain in
force until the 1st July, 2891." There seems,
therefore, to be an apparent contradiction
between the proviso and the last clause as to
the life of the Act, and therefore as to the
legal vitality of the corporation created by it,
Under the ordinary canon of statutory con-
struction the last clause must be read as
qualifying and controlling the proviso to the
extent, ‘1 think, of providing that while the
corporation is to continue until July, 1891, its
power of transacting the business of banking
is to be contingent upon its complying with
the conditions prescribed by the Act of In-
corporation: Re Holt, 4 Q.B.D. 2g; Castrique
v. Page, 13 C,B. 461. This want of harmony
appears to run through all the Acts incor-
porating banks,

Another defence is that the validity of the
certificate of the Treasury Board, under
which the Bank is authorized to commence
business, is impeachable. Though the Eng-
lish law as to the effect of the certificate of
the public officer under which a corporation
there may commence business, is not in all
respects similar to the Dominion law, it
would appear that the purport of the certi.
ficate is the same. The Courts thers have
held that such certificate is not only grima
Jacte, but conclusive, evidence that all pre-
vious requisites have been complied with,
And they hold that even should the public

officer miscount the shares, where there was
not the statutory number, and grant the cer.
tificate, such certificate could not thereafter
be impeached: Bird's case, 1 Sim. N.5. 147

The cases on this point alsoshow that, where
by reason of such certificate a corporation is
held out to the world .as ready to undertake

business, mosat disastrous consequences would ~ -

follow to commercial undertaking if any per.
son was allowed to go back and enter into an
examination of the circumstances attending
the original corporation: Oakes v. Turquand,
L.R,, 2 H.Lds, 325; Pesl’s case, L.R,; 2 Ch,
t84. For these reasons it is not competent
for an objector to show that by reason of any
prior defect, all the acts and contracts of the
company since its supposed incorporation,
were null aud void: Bird's case, 1 Sim.
N.S. 147.

Under the United States Banking Act the
bapks in that country are not allowed to
commence the businsss of banking until they
obtain a certificate from the comptroller—a
provision very similar to that in cur Banking
Act already referred to. There is no direct
decision in our Courts as to the counclusive-
ness of the certificate of the Treasury Board;
but decisions of the Federal and State Courts
of the United States show that the validity of
the coniptroller's certificate there cannot be
questioned by any collateral proceeding, and
that it is conclusive for all the purposes of
the bank's organization: Casey v. Galli, 94
U.S.R. 673. And the Courts there have also
held that one who contracts or deals with a
corporation as existing in fact, is estopped
from denying as against such corporation its
regulur organization, or contending that it
hae not been legally authorized to transact
the business of its incorporation: Chubb v,
Upton, g5 U.S.R. 665; Close v. Greenwood
Cemetery, 107 U.S.R. 466. In the case of
Casey v. Galli, g4 U.S.R. 673, cited above,
the United States Supreme Court said:
““Where a shareholder or a corporation is
called upon to respond to a liability as such,
and where a party has contracted with a cor-
poration, and is sued upon. the contract,
neither is permitted to deny the existence or
legal validity of such corporation, To hold
otherwise would be contrary to the plainest
principles of reason and of good faith, and
involve a mockery of justice, Parties must
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take the consejuences of the position they
assume. They are estopped to deny the
reality of the state of things which they have
made appear to exist, and upon which others
have been led to rely., Sound ethics require
that the apparent in its effects and conse-
quences should be as if it were real; and the
law properly so regards it."”

In this country a similar rule applies to
the letters patent incorporating a company-—
such letters patent being held to be conclu-
give evidence that all the preliminary statu-
tory requisites to incorporation had been
complied with: Lake Superior Company v.
Morrisen, 2z C.P. 224.

A great deal of evidence has also been
given with the object of establishing some
infirmities of title to the shares held by the
transferrors of those who are now before me
as contributories. These infirmities of title
could, and ought to have been, investigated
by these parties at the time they acquired
their shares, or within a reasonable time
thereafter. In a large majority of cases they
accepted the shares as valid and good; they
paid money for them, which went into the
capital of the bank, and they received from
the bank and accepted share certificates and
dividends in cash as the percentage of profit
which their shares had realized by the finan-
cial operations of the bank. Some of them
attended the meetings of shareholders; some
granted proxies to directors, some transferred
within the month prior to the suspension
a portion or all of the shares sc held by them
in the bank.

After 8o committing themselves as share.
holders, they now contend that their shares
never had a law:ul existence, that by unon.
payment of ten per cent, within thirty days
after the original subscription, the shares
were not lawfully subscribed; that shares
subscribed for by the directors to make up
the statutory amount were held under an
unlawful trust for the bank, and thersfore
void ; that the bank bought and traficked
in ite own shares, and that the cashier, Allen,
or other transferrors, had not shares to mest
the amount or number stated.in the transfer
to them in the transfer book of the bank.

1 had held in Day's cass that, although the
statutory provision requiring payment of ten
per cent, within thirty days after subscription,

was part of the contract to the shares, it was
competent for the parties to walve it; a.nﬂ
that where the money had been paid to and ™~
accepted by the bank, -and: stock certificates -
had issued recognizing the party as a shayt. |
holder and dividends on the shares had been
paid to him, both partiez were estopped from

‘detiying that He was a sharehoclder in the

bank. That judgment has been appealed;
but as yet stands unreversed.* I must, thers-
fore, follow it in the other cases before me.

Another contention is that under a resolu-
tion of the Provisional Board, dated the 10th
January, 1884, certain shares were acquired
by the directors in trust for the bank, and
that the bank has either been trafficking in
its own shares contrary to the expresas pro-
visions of the Bank Act, or that such shares
were never subscribed for bona fide, The
resolution is as follows: “That it being de.
sirable to commence the organization of the
bank without further delay, the directors
agree to take up (in addition to their present
holdings} the balance of the stock unsub-
scribed up to 8500,000 in trust, to hold the
same for such persons as may desire to
subscribe for stock; and such subscriptions-
by directors {a trust shall be cancelled or
transferred pro rata, so as to reduce or cancel
each holding in proportion, it being under-
stood that no calls are to be payable on such
trust holdings until such time as the stock is
transferred to or taken by other parcdes.”

The design of the directors was to take
stock so as to bring the shares up to §300,000
to enable the bank to go into operation.
Several of the directors did sc subscribe and
did pay certain moneys into the Bank of -
Montreal as payments on account of the
$ 100,000 required by the Bank Act.

The "¢ understanding ' set out in the resolu.
tion as to * trust stock” its ' cancellation,”
unless as prescribed in the Bank Aect, and
that “no calls are to be payable” may be
eliminated out of the resolution as void. The
moment each director signed the stock sub-
soription book agresing to take a certain
number of shares, he undertook a-personal
liability to pay all calls upon such shares,
from which he could only free himself under
the condiuons prescribed by the Bank Act. -

. * Afirmed sth Ot ber, 1888,
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Similar proceedings by directors have been
attempted in other companies, the latest
analogy being furniched in Union Fire Insur-
ance Company v. Shoolbred, 4 Ont. R. 350. An
earlier one is reported in Port Whithy Ry. Co.
v. Fones, 31 U.C.R. 170, where it was held
that although directors agreed with a party
to take shares to an amount required to
organize the company on condition that he
should not be liable for calls thereon, such
an agreement was in fraud of the Act and
could not be availed of; and it was further
held that as the party had attended meetings
of the company, Le could not dispute his being
a shareholder, or that he was not liable in
respect of the shares subscribed for. In
1840, several directors of a company in Eng-
land, in order to make up the required num-
ber of shares for incorporation, subscribed
for stock, and agreed among themselves to
vest it in the secretary “in trust for the com-
pany;” and they resolved—as in this case—
that no calls should be made on such shares.
The transfer to the secretary was never exe.
cuted. Two actions were instituted, one by
a shareholder to compel the directors to
make calls on themselves and pay up; the
other by the directors, to be relieved of their
liability, on the ground that they were only
trustees for the company, and that the sub-
scription was not dona fide. The Court held
that the direclors, as shareholders, were
liable in respect of the deposit and all calls
on such shares, and that they could not set
up the trust, or claim that the subscription
was fictitious and fraudulent for the purpose
only of floating the company.

In giving judgment in the first case the
Vice-Chancrllor said : “ The parties became
subscribers for these shares; and admitting
they did take the shares in trust for the com-
pany, they were the holders of these shares
and were liable to all those operations that
were to be performed by those who held
shares. Even to this day there has been no
transfer of these shares by the nine subscrib-
ers, the consequence of which is, let them
state what they pleage with respect to an
acknowledgment of the trust, and an inten-
tion to exonerate themselves from any lia-
bility as trustees under the provisions of the
Act, ttey are clearly liable when calls are
made apon the sharcholders:" Preston v,

Grand Collier Dock Co., 2 R. & C. Cas. 358,
And in the action by the directers to be
relieved of the shares, he said: “‘There is an
inference raised from the facts that the
original subscription of these persons was
bad, and that the original project cannot go
on, Whereas it does appear to me that
these persons who subscribed are now by
law liable to pay the whole amount of their
subscriptions, and that they are compelled
by law to pay. And it would be no answer
to an action to compel payment, to say they
intended a fraud to be commitied. It would
rather make the matter worse:” Muangles v,
Grand Coliier Dock Co., 2 R, & C. Cas. 366,
Later cases negative the lawfulness of per-
sons acquiring shares “in trust” for the
company, and I must therofore hold that the
shares 8o acquired by the directors were legal
shares, and carried the liability to pay the
calls thereon when lawfully made by the
bank.

Another ground of defence is that the hank
through Allen, its cashier, trafficked in shares;
that he bought in from time to time with the
bank's money certain shares which weve held
bty him under the title of “A. A, Allen,
cashier in trust,” and that the account under
that name in the deposit ledger was a bank
account in respect of these shares.

To give effect to such a defence would be
to fly in the face of the express prohibition
contained in the 4sth section of the Bank
Act, which provides that *the bank shall not,
either directly or indirectly, purchase or deal
in any shares of the capital stock of the
bank,” a prohibition which has been held by
our own Supreme Court to be “a law of
public policy in the public interest, and any
violation of it necessarily null and void™:
Bank .f Toronto v, Perkins, 8 8.C.R. 640.

Su~h a buying in of shares by the bank
would be practically a reduction of its capital
stock without the authority of law, and there-
fore void. In Trevor v. Whitworth, 12 App.
Cas. 403, the question was considered in the
double aspect of a reduction of the capital and
the buying in of the shares by the company
for the purpose of selling again. Lord Her-
schellin giving judgment said that the stringent
precautions to prevent the reduction of capital
of a limited company would be idle if the com-
pany might purchase its.own shares wholesale;
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and that if it were otherwise the result would
be that the shareholders would receive back
the money subscribed, and there would thus
pass into their pockets what before existed in
the form of cash in the coffers of the company,
or of buildings, machinery or stock available
to meet the demands of the creditors, Andhe
also held that the purchase of shares for the
purpose of re-selling would be a tzafficking or
dealing in shares, and unlawful,

Whatever may have been Allen’s design in
the purchasing and selling of shares; the direc-
tors examined before me expressly repudiate
giving him any authority to do so, except to
scll their so-called “trus: sharus;” and there-
fore, in view of the penal and prohibitory

clauses of .the Bank Act on this point, I must-

hold that the purchase and sale of shares by
Allen was on his own account, and that what-
ever shares he acquired he did so on his per-
sonal responsibility.

The defence most strongly urged was that,
in any event, Allen in making several of the
transfers of shares had not at the date of the
transfer the number of shares specified in such
transfer. This I find to be a fact on the occa-
sion of some of the transfers. But I must also
find as a fact that at the same time he was
authorized as agent of the directors who sub-
scribed for the trust shares to sell for them
such trust shares, and although at the time the
legal title to these sharez had not vested in
hiny, he acjuired it by transfer shortly after-
wards. The law respecting the conveyance of
a title to real estate says that if at the time of
conveyance the grantor has no title or only an
interest, and afterwards acquires the estate in
fee, the conveyance which before operated
only by estoppel, shall tuen take effect out of
the newly-acquired estate of such grantor: Co,
Lit. 47 b. Whether such a rule is applicable
to the transfer of shares in a company, may
not be necessary to consider in view of the
cases to which I shall refer.

But before referring to them I may say that
1 see nothing in the law to prevent a bank or
corporation on receiving from a shareholder a
transfer of more shares than he is the regis-
tered owner of, recognizing such transfer o
the =xtent of the number of shares the trans-
forror is lawfully entitled to, and then supple-
menting ¢ ¢ of its own aut’ >rized but unissued
shares a sufficient number to make up the

amount required by the transferee, In the
cases before me each transferée appeared to
have signed in the proper book an accéptance
of a specified number of shares,- and it “vas
optivnal in the bank, when there was a defi-
ciency of shares in the transferror, to recognize
the rausfer. Whers it did, and thereupon

issued a share certificate for the specified rium:

ber of shaves,—such certificate would operate,
I think, either by way of cstoppel, or as an
issue of so much of its own shares as would be
necessary to complete the specified number
required by the incoming shareholder.

But as the question has been settled by
authorivy, it may not be necessary to «_usider
it further.

In Weikersheim's case, L.R., 8 Ch,, 831, one
Lewis, a shareholder, transferred on the 23rd
August, 1864, 1,40~ shares in the Land Credit
Co. to the appellunts, but at that date he had
no shares registered in his name. On the 5th
September the transfers to Lewis werz left at
the office and registered as of the joth August.
It was contended that as Lewis had not the
shares at tue date of his transfer, the appellnats
were not liable, but Lord Justice JAMES held
that as the appellants had been registered by
the company as shareholders in respect of the

1,400 shares, the want of title in Lewis was not -

material ; and that after such registration the
company could not have disputed th. right of
the appellants as shareholders and members,
nor could the appellants have disputed the
fact that they were entered on the books of the
company a3 shareholders having all the rights
and liabilities of members in the company.
Lord Justice MELLIS - thought that the regis-
tration of the appellants as members of the
company would make them “shareholders by
way of estoppel;” that they did not really
become shareholders until the date of the
registration to Lewis (3oth August), but that
as they had re-transferred the shares to Lewis,
it was totally immaterial whether they became
shareholders at any one of the prior dates
mentioned, because the extent of their liability
depended upon the time ~hen they made the
re-transfer, and not on the time when they
took the transfer of the 1,400 shares.

Other ases show that where the consent to
become member of the company is shown,
the invalidity of the transfer may be of ne
importance, the question to be considered
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being, have the transferees agreed to accept
the sharas purporting to be transferred ?

The same doctrine as to one becoming a
“shareholder by way of estoppel” has been
affirmed by the Supreme Court of the United
States,

In a case in which share certificates had
issued in blank, the learned judge of the Su-
preme Court said : “The only question wa:
whether the appeilant owned the stock. No
one else claimed it. The certiricates were
issued and delivered to her. They were the
muniment of her title. She had paid to the
company all tha: was then payable, and subse-
quently received a dividend. Her name was
placed on the stock list. These facts were
conclusive against her. She was estopped
from denying her ownership. She could not
assert her title if there was « profit, and deny
it if there was a loss, The certificates showed
the par of the stock and the amount paid,
Upon receiviny them the law implied an

agreement on her part to respond to the |
balance whenever called upon in any lawful |

way to do so. [t would be a mockery of justice
to permit such an objection to prevail :* Sanger
v. Upton, g1 U.S.R. 63.

It is well known that the doctrine of estoppel
is generally favored by the Courts, especially
where it is essential to the quick and easy
transaction of business. And so that a man
should be able to put faith in the conduct and
representations of his fellow, the Courts have
inclined to hold such conduct and representa-
tions binding in cases where a mischief or

injustice would be caused by treating their |
i ing accepted shares, is a shareholder.” OSLER,

effvct as revocable: 2 Smith, L.C, 460a.

Acting upon this doctrine, I must hold that
where the bank has issued a share certificate,
or otherwise recognized the incoming share-
holder as entitled to a specified number ot
shares, where it has entered his name as a
shareholder in the proper books of the bank,
and where it has paid him as dividends the
profits accruing on his shares, and where he
has accepted such certificate and dividends,
and otherwise acted as a shareholder, both the
bank and the shareholder are estopped in law
and must be held to the consequences of their
acts,

After such a course of dealing rescission of
the contract, or renunciation of the relative
rights and Habilities of the shareholderand the

bank, are impossible ; and whatever invalidi-
ties there may have been in the original sub.
scription or transfer, or defects in the title of
the trunsferror—they are waived on both sides
—the incoming shareholder becomes “a share-
holder by way of estoppel.”

During the argument I asked what was there
to prevent a person desircus of purchasing
shares from waiving the formality of signing
the stock book, and on paying the full value of
a specified number of shares, and having his
name entered as a shareholder in the proper
books, and obtaining a share certificate—the
muniment of his title—from the company, and
so becoming a shareholder? The reply
given was that the law required a written sub-
scription,

My question has, I find, been answered by
our Court of Appeal in Castor's case, 12 App.
R. 486, That case was under a statute which
contained similar provisions as to subscription
and payment to those prescribed by the Bank
Act. The facts there showed that the appellant
had signed powers of attorney, authorizing the
manager of the company to subscribe for
shares for him. The managr did not sub-
scribe the stock book, but caused an account
to be opened in the company’s books as if he
was a shareholder, and credited him with cer-
tain fees due him for services as a solicitor. In
giving judgment, HacarTy, C.J,, said : * There
are cases in which a person’s status and lia-
bility as a shareholder can be estahlished
without an actual subscription or written
agreement to tale stock.”” BURTON, J.A.
“The appheant having been allotted and hav-

J.A. 1 agree that it was not necessary that he
should actually sign & subscriptionlist. . .. In
these circumstances it appears to me that each
party is estopped as against the other from
denying that Mr. Caston became a share-
holder.”

And the last named judge (OSLER, ].), in
Union Five Ins. Co. v. O'Gara, 4 Ont, R, 389,
said ¢ “A person may make himself liable as
a shareholder in many other ways than by
subscribing for shares and obtaining a formal
allotment ; and one who had caused his names
to be entcred on the company's books as a
shareholder in respect of shares taken for the
purpose of making up the statutory amount
would, on principle, clearly be estopped from
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afterwards saying he was not the holder of
such shares,”

1t may beadded that,although many defences
are open to sharehc.ders in actions between
themselves and the bank, the rule is clearly
established that such defences must be availed
of within a reasonable time, and before any
waiver of the defence by accepting dividends,
or otherwise dealing with the shares,

But the right to such defences—even to that
highest defence, fraud—is gone the moment
the bank comes under the operation of the
Winding-up Act, and its members are trans-
formed from “shareholders” or owners of its
share property to * contributories,” or persons
bound to contribute to the assets, for the
benefit of the creditors, After an order to
wind up a company there are only creditors
and contributories and no company, and then
rescission of the contract in respect of the
shares is impossible : Busgess case, 15 Ch. I,
509. The question then to be considered is
not who 15 the person who is the owner of the
shares, but who is liable in respect of the legal
tennacy, at the time the tree was cut down:
per Lord Westbury in Bawretfs case, 4 De
G.J. & 8. 421,

I have now, I think, disposed of the various
defences raised in the majority of the cases
before me, A few others must be dealt with
separately on the settlement of the list.

Early Notes of Canadian Cases

SUPREME COURT OF CANADA,

RoBerTsON v, WiaLk (Tue St. MacNus).
[March 1g.

Maritime Court—Collision—Damages——Party in
Jaunlt—Answering signals.

The owners of the tug “B. H."” sued the
owners of the steam propellor * St, M." for
damages occasioned by the tug being run
down by the propellor in the River Detroit.

Held, reversing the judgment of the Mari
time Court of Ontario, that as the.evidence
showed the master of the tug to have misun-
derstood the signils of the propellot, and to
have directad bis vessel on a wrong course

jc's liens, and C., the owner of the land

when the two were in proximity, the-owners
of the propelior were not liable, and the peti.
tion in the Maritime Court should be dis-
missed,

Appeal allowed with costs.

MacKelean, Q.C., and Lash, Q.C., for the
appuliants, o S T

Christophey Robinsen, Q.C., and S. White,
for the respondents.

YVARNER v. MURRAY,
[April.
Insolvent estate—Claim by wife of insolvent—

Money given to husband—Loan oy gift—Ques-

tions of fact—Finding of Couri below,

M., having assigned his property to trus-
tees for the benefit of his creditors, his wife
preferred a claim against the estate for
money lent to M. and used in his business,
The assignee refused to acknowledge the
claim, contending that it was not a loan, but
s gift to M. It was not disputed that the
wife had money of her own, and that M. had
received it. The trial judge gave judgment
against the assignee, holding that M. did not
receive the money as a gift. This judgment
was confirmed on appeal.

Held, afirming the judgment of the Court
of Appeal, that as the whole case was one of
fact, namely, whether the money was given
to M. as a loan by, or gift from, his wife, who
in the present state of the law is in the same
position, considered as a creditor of her hus-
band, as a stranger, and as this fact was found
on the hearing in favor of the wife aud con.
firmed by the Court of Appeal, this, the
second Appellate Court, would not interfere
with such finding.

Appeal dismissed with costs.

Moss, Q.C., for the appellant.

Gibbons, for the respondent.

VIRTUE v. HAYES, in #¢ CLARKE,
[April g
Appeal—Final judgment—3 urisdiction—Discre.
tow of Court or judge.
Judgment was recovered in the suit of
Virvine v. -Hayss, brought to realize mechan-
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on which the mechanic’s work was done,
applied by petition in the Chancery Division
to have such judgment set aside as acted
upon his title, On this petition an order was
made allowing C. to come in and defend the
action for lien on terms, which not being
complied with, the petition was dismissed,
and the judgment dismissing it was affirmed
by the Divisional Court and the Court of
Appeal. Onappeal to the Supreme Court of
Canada,

Held, that the judgment appealed from was
not o final judgment within the meaning
of sec. 24 (a) of the 8. & E. C. Act, orifit
was, it was a matter in the judicial discretion
of the Court, from which by sec. 29 no appeal
lies to this Court.

Appeal quashed without costs.

S. &. Clarke, appellant in person.

W, Cassels, Q.C., for the respondent.

Graxp Truxk Ramimway Co. v. McM-LLan,
[March 18,

Railway company—-Carriage of goods=—DBill of
lading—Carriage over several lines—Negli-
gence—Exemption from liability for—R.S.C.,
¢ 109, s 1o4—Construction of—3Yoint tort
Sfeasors—Action againsi—Bar to—Discharge
by one.

M. shipped certain goods by the Grand
Trunk Railway from Toronto to Portage La
Prairie, and the bill of lading contained the
following condition :

“10. All goods addressed to the consignees
- at points beyond the places at which the
company has stations, and respecting which
no directions to the contrary shall have been
received at those stations, will be forwarded
to their destinations bv public carriers or
otherwise as opportunity may offer, without
any claim for delay against the company for
- ant of opportunity to forward them, or they
may, at the discretion of the company, be
suffered to remain on the company’s premises
or be plac. 1 in shed or warehouse (if there
be such convenience for receiving the same)
pending communications with the consignees,
at the risk of the owners as to damage
thereto from any cause whatsoever. Butthe
delivery of the goods by the company will be

considered complete, and all responsibility_ of
said company shall cease when such other
carriers shall have received notice that said
company is prepared to deliver to them the
said goods for further conveyance, and it is
gxpressly declared and agreed that the said
Grand Trunk Railway Company shall not be
responsible for any loss, mis-delivery, damage
or detention that may happen to goods so
sent by them, if such loss, mis-delivery, dam-
age or detention occur after the said goods
arrive at said stations or places on their line
nearest to the points or places which they are
consigned to, or beyond their said limits.”

Held, on the authority of Brisfol &+ Exetcy
Railway Co. v, Collins (7 H.L.C. 194), that
this clanse could not operate to reotrict the lia-
bility of the Grand Trunk Railway to loss or
damage occurring on their own line, but that
the contract by the Grand Trunk Railway Co.
must be held to be for the carriage of the
goouds over the whole route so far as it could
be performed by railway, and the other com.
panies over whose lines the goods were to be
carried to be the mere agents of the Grand
Trunk Railway Co. for the purpose of such
carriage.

Sec. 104 of the Railway Act, R.S.C,, c. 109,
gives a right of action against a railway com.
pany for breach of certain regulations and
for failure to convey and deliver goods, stc.,
and declares that from such action * the
company shall not be relieved by any notice,
condition or declaration if the damage arises
from any negligence or omisgion of the com-
pany or of its servants.”

Held, that the plain construction of the
whole section is that this prohibition only
affects railway companies in respect to their
duties and obligations as common carriers,
and the Grand Trunk Railway Company
could, therefore, limit their liability, either as
carriers or other..ise, in respect of goods to
be carried after leaving their own line, the
con ract for such carriage being one they
might have declined altogether, Vogelv, The
Grand Trunk Railway Company, 11 Can. S.C.R,
612, distinguished.

The evidence showed that the lozs and
damage to the goods in this case ocourred
not in transit, but after their arrival at the
station named as the place of delivery and
while in possession of another sompany.
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Heid, reversing the judgment of the Court
below (15 Ont. App. R. 14), Fournizr and
GwyYNNE, J]., dissenting, that the above
clause put an end to theliabili:  the Grand
Trunk Railway Company aftes such arrival,
and the company having possession of them
held them thenceforth as warehousemen and
bailees for the consignees,

Held, also, with the like dissent, that tha
Grand Trunk Railway Company were re.
lieved from liability by reason of the con-
signees failing to give notice of their claim
for loss within thirty-six hours after the
arrival of the goods, as provided in another
condition of the bill of lading.

Ouwre : Under the present law, is a release
to, or acceptance of satisfaction from, one of
several joint tort feasors, a bar to an action
against the others ?

Appeal aliowe.1.

MeCarthy, Q.C., and Nesbitt, for the appel-
lants,

Robinson, 3.C., and Gal2, for the respondent.

MoNETTE v. LEFEBVRE, ¢f al.

Practice-—Right to appeal—(P.Q.)—Amount in
controversy——Supreme and Exchequer Couris
Aets, s, 29, construction of— Furisdiction,

In an action of damages for slander con-
tained in certain resolutions adopted by
defendants (respondents) as sch~al comnis.
sioners of the parish of St. Constant, the
piaintiff (appellant), claimed by his declara-
tiou 85000 damages, and prayed that the
defendants be ordered to enter in the
Minute Book of the School Commissioners
the judgment in the cause, and that the same
be read at the church dour of St. Philippe
two consecutive Sundays, The case was
tried bafore a judge without a jury, and the
plaintiff was awarded $zo0 damages. The
defendants thereupon appealed to the Court
of Queen's Bench (appeal sids), and the
plaintiff did not file any cross appeal, but
contended that the judgment for $200 should
beaffirmed. The Court of Queen’s Beach,
setting aside the judgment of the Superior
Court, held that a retraction made by the
defendants, and & tender of §40 for damages
and the costs of an action of #40, were sufi-

«

cient, and dismissed the plaintifPs action for -

the surplus,

The plaintiff themupan appealed to. the
Supreme Court of Canada, and it was

Held, that the case was not appealable, ag

the matter in controversy did not amount to, -

the sum or value of $2,000.

Where the plaintif has a.cquiesced in the
judgment of the Court of first instance by not
appealing from the same, to the Court 'of
Appeal of the Provine, the measure ot value
for determining his right of appeal to the

Supreme Court of Canada under sec, 29 of -

the Supreme and Exchequer Courts Act, is
the amount awarded by the said judgment
of the Court of first instance, and not the
amount claimed by his declaration.

Allan v, Pratt, 13 App. Cas. 780, followed;
Fayes v, Hart, 1 Can. S5.C.R. 321,4and Levi v,
Reed, 6 Can, 5.C.R. 482, overruled,

Appeal quashed without costs.

Lacosts, Q.C., and Pagnuelo, Q.C., for
appellant,

Geoffvion, Q.C., and Robidouz, "or respond.
ents. '

LABELLE, ¢ al, v. BARBEAU.
Appeal—Fudicial deposit by insuvance company

—Rival claims as to same-—Value of mattey in

contyoversy— Fuvisdiction—Supreme and Ex-

chequer Courls Act, 5. 29,

The XEtna Life Insurance Company de-
posited with the Prothonotary of the Supetior
Court, under the Judicial Deposit Act of
Quebec, the sum of $3,000, being the amount
of a lite pelicy issued by the company to one
E. L., which by its terms had become pay:
able to those entitled to the same, but to one
half of which sum rival claims were putin.
The appellants, as collateral heirs of the
deceased, by a petition claimed the whole of
the §3,000, and the respondent (mise.sn.cause
petitioner), the widow of the déceased, by a
counter petmon claimed as commune sn bisns
one half, and, in her anawer to the appel-

Jants’ petition, prayed that in so far as it

claimed any greater sum than one half it
should be dismissed. After issue joinad the
Superior Court awarded one half to the ap.
pellants, and the other half to the respondent.

From this judgment the appellante appealed .
to the Coutt of Queen’s Bench (appeal side),

st e b e e it 2
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and that Court confirmed the judgment of
the Superior Court.

Thereupon the appellants appealed to the
Supreme Court of Canada, and it was

Held, that as the sum or value of the matter
in controversy between the parties in this
case was the sum of $1,500, and fell short of
the appealable amount, the case was not
appeslable: R.8.C,, c. 133, 8. 20.

FOURNIER, J., dubitante.

Appeal quashed with costs.

Trenholme, for motion to quash.

Laflamme, Q.C., contra.

. JILSON,
[March 18,

S., a judgment cre:” tor of J.N., sr., applied
to the Supréme Court of New Brunswick on
affidavits, tv have a judgment of J. N,, jr,
against said J. N., sr., his father, set aside as
being obtained by collusion and fraud, and in
order to cover up assets of the said J.N,, sr.
‘The facts alleged in the affidavits supporting
the application were: that a cognovit was
given and said judgment of J. N, jr., was
signed on the same day; thatno account was
ever rendered of the debt; that no entries
were ever made by said J. N, jr., against his
father ; that the account for which the cog-
novit was given was made up from caleunla.
tion and not from books ; that the father had
offered to have the judgment discharged on
payment of a much smaller sum, and that on
an examination of the father for disclosure he
would not swear that Le owed his son the
amount, and that he had had no settlement
of accounts. The affidavits in answer stated
how the debt had accrued, giving the details;
that there was no collusion between the
father and son; that the son had frequently
asked his father for a settlement, but could
not get it, and that he had never been a party
to or authorized any settlement. The Court
below held that the applicant had failed to
show fraud, and refused to set aside the
judgment.

Held, that the decision of the Court below
should be affirmed.

Appeal dismissed.

G. J. Gregory, for appellant.

Hanington, Q.C., and /. A. Vanwart, for
réspondent.

SNOWBALL 7/,

MacFARLANE v, THE QUEEN,
[March 18,

Criminal law—Assault—On constable in dis.
chavge of duty——Indictment for-~Seyvice of
summons undey C, T\ Act—Wife of defendant
~=Competent as witness on trial,

A constable in attempting to serve a sum-
mons on M. for violation of the Canada
Temperance Act, was assaulted by M, and his
wife, On indictment for such assault as an
assault on a constable in discharge of his
duty, under 32-33 V., ¢. 20, 8 39; R.S8.C,, e,
162, 8. 34,

Held, affirming the judgment of the Court
below, that such section applies to the case
of a constable serving a summons for viola.
tion of the Canada Temperance Act.

Held, also, that on the trial of such an in-
dictment neither the defendant nor his wife is
a competent witpess under sec. 216 of the Act
relating to procedure in criminal cases,
R.S.C., c. 174,

Appeal dismissed.

Jo 4. Vanwayt, for the appellant.

R. J. Ritchic, Sol.-Gen. of New Brunswick,
for the respondent.

MariTiME Baxk v. Troor.
[March 19.
Winding.up Act—R.5.C., ¢, 129, s, §7—Double

Hability—Set off.

Sec. 57 of the Winding-up Act, R.8.C,, c.
rzg, provides that *“the law of set-off as ad-
ministered by the Courts, whether of law or
equity, shall apply to all claims upon the
estate of the company, and to all proceedings
for the recovery of debts due, or accruing
due, to'the company at the commencement
of the winding up, in the same manner and
to the same extent, as if the business of the
company was not being wound up under this

Act.”
Held, reversing the judgment of the Su.

preme Court of New Brunswick, that this
section does not give a right to a contribu-
tory to set off an independent debt owed to
him by a company against calls made in the
course of winding up proceedings either for
capital or double liability.

Appeal allowed witl. costs.

Barker, .C., for the appéllants.

F. A, Vanwart, for the respondent.
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SUPREME COURT OF JFUDICATURE
FOR ONTARIO,

Queen’s Bench Division.
Divisional Court.]

TRUAX v. DIXON.

Mechanies | ens—Maltevial men—Extent of

lien—Crosy claim by owner against contvacisr

- Set-gff—Payment—Registered  claim  of

lien, reguirements of—R.8.0, ¢. 126, 35, 9, 10

16, and schedule—Afidavii—Commiissiones.

The last of the materials in respect of which
the plaintiffs as sub-contiactors claimed a lien
under the Mechanics’ Lien Act, upon the estate
of the land-owner, were delivered on the 16th
September, 1887, and the claim of lien was not
registered, nor was notice in writing given until
the 11th October, 1887, and this action to en-
force the lien was not brought till the 2gth
October, 1887,

Held, that under ss. 9 and 10 of R.S.Q. ¢
126, the lien claimed did not attach sc asto
make the owner liable to a greater sum than
the sum payable by the owner tu the contractor.

Goddard v. Coulson, 10 AR.L, followed,

The owner had an old account against the
contractor for bread supplied, which account
with interest he charged against the sums due
to the contractor under the contract.

Held, upon the evidence, that the account
and interest should be treated not as a matter
of set-off, but as a payment of so much of the

contract price. .
S 160of R.8.0. ¢. 126, requires that the claim

of lien shall state the time or period within
which the materials were furnished. The claim
registered in this case did not state the year,
but only the months and days of the months,
in which the materials were furnished, It
stated, however, that the materials were fur-
nished on or before the 17th September, 1887,
and in this and all respects it followed form 1.
in the schedule to the Act; and ss. 2 of s. 16
provides that the claim may be in one of the
formis given in the schedule to the Act.

Held, that the statement that the materials
were furnished on or before a named day was
a sufficient statement of the time or period
within which they were furnished, according to
the true intent and meaning of s. 16,

© [Match 7.

Roberts v. McDonald, 15 O.R. 8o, overruled.

The question of the authority of schedules to
Acts of Parliament discussed. :

The land upon which the len was claimed’
was in the County of Wellington, but the affi-
davit of the plaintiffs verifying the claim of
lien registered, was made in_the County of.
Bruce, and before a commissioner for taking
affidavits in that county,

Held, that the affidavit satisfied s, 16, s5. 2
of the Act.

H. P, G Connor, for the plaintiffs,

V. H. Kingsion, for defendant, George
Dickson.

Chancery Division.

Boyp, C.] [Jan. 16.

RE McMILLAN.

Agreement—Power of those for whose penefit it
is made to enforce sane—=Release.

In consideration of a conveyance to him of
a certain farm, H.M. agreed with his mother,
M.J.M,, that he would during her life provide
her with a house on the farm, and with neces-
saries, and support his brothers and sisters
thereon, until they reached sixteen years of
age, so long as they remained at home on the
said farm and assisted him so far as they were
able in the management of it,

Held, that M.J.M. had no right or power to
release H.M. from the obligations undertaken
by him with reference to his brothers and sis-
ters under the above agreement, and if the
children did their part they could hold their
brother to his promises, though the agreement
wag not in terms made with them as parties,

Haoyles, for petitioner,

ROBERTSON, J. , [Feb. 14.
Re SPROULE, SHARP /, SPROULE,
Wili—Construction—Devise “ if wey father does

wol alicr his will—Legacies— Vesting.
A testator by his will provided that in case
hia father did not revoke his will and so deprive

him(thetestator)of certainlands thereindevised
tohim,then he(the testator)devised to S, certainy
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lands, but in the event of his father altering
his will and depriving him (the testator) of the
lands therein devised to him, then he devised
the said land otherwise.

He then bequeathed pecuniary legacies to
certain of his children, adding in the case of
those of them who were under eighteen, the
words, “to be paid to them when they come
of age,” and concluding, “I do hereby author-
ise and direct my said executors to invest the
moneys devised to my children in good legal
securities, until they arrive of age, and the in-
terest obtained from such investment to be
paid to my wife to assist her in supporting and
educating my family.”

rvight and those which are of prior Canadian
copyright. If there is a prior British copyright
and thereafter Canadian copyright is oltained
by the production of the work, then b7 s. 6
that local copyright is subject to be invaded
by the importation of lawful British reprints.
But ifthe Canadian copyright is first on the

! part of the author or his assigns, then under s.

4,the monopoly is secured from 2l outside im-
portation,

The Imperial Parliament has sanctioned and
reiterated colonial legislation whereby the

: possessor of a prior Canadian copyright is

The father of the testator did not revoke or !

alter his will in the way referred to, but the
testator pre-deceased him,

Held, that the words relating to the altera-
tion of his will by the father of the testator
must be construed as meaning that if the tes-
tator became the owner of the lands devised in
his father’s will, so that he could have a dis-
posing power over them, then that they siould
go in the manner mentioned.

Held, also, that the pecuniary legacies were
all of them vested ; and that the legacy left
to each child which did not attain twenty-one
within the year after the testator’s death, was
to " invested until each child came of age,
ar< the interest up to the several times
when they should each attain twenty-one,
should be applied in assisting the widow or
mother to maintain and educate such child or
children, and as each child attained twenty-one
he or she would be entitled to be paid their
respective legacies.

F. A. Angiin, for the executors,

/. Hoskin, Q.C., for the infant children of the
testator.

N, F. Paterson, Q.C., for
fendants.

the adult de-

Bovp, C]

ANGLO-CANADIAN MUsIC PUBLISHERS' ASSO-
CIATION 7, SUCKLING.
Copyright—PBritish—Canadian— R.5.C. ¢. 62

There is a very clear distinction to be ob-
served in the Copyright Act, R.8.C. c. 62,
between works which are of priov British copy-

[February 28.

: secured completely against all interference to

the territorial extent of the Dominion, even as
against English reproductions or copies made
under a subsequent British copyright.

Bain, Q.C., for the plaintiff.

1. Cassels, Q.C., for the defendat,

STREET, ].] {March 18.

CAMERON 7, GIBSON,

Mortgage - Conveyance — Merger — Chattel
maorisage of growing crops.

A.C,, owner of certain lands, mortgaged them
to the Canada Permanent Loan and Savings
Co.,, and afterwards exccuted two successive
mortgages to one H. Afterwards, in 1887,
A, C. sowed cight acres of fall wheat, and in
January, 1888, made a chattel mortgage of this
fall wheat to G., which chattel mortgage was
properl’ registered. On April 4th, 1888, be-
fore the harvest, under pressure from H,, A.C.
conveyed to H. the lands for a consideration
equal to what was due on the three mortgages
and a small additional unsecured debt due from
him to H. On April the gth, 1888, H. leased
the property to A.J.C, for a year.

When the fall wheat was ripe, A.J.C. cut
and harvested it, but G. sent and seized it
under his chattel mortgage, and A.J.C., now
hrought this action to recover the value of the
wheat.

Held, that on his taking the conveyance from
A.C, the rights of H., as mortgagee, were
merged, for the evidence pointed strongly
against an intention on his part that the mort-
gage debts should remain, and theretore G's.
right as chattel mortyagee] became prior in
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point of time to the title of A.J.C., and the
aetion must be dismissed. As mortgagee, H."
wouldmadoubt have had the right to take pos-
session of the crops as part of his security.
Kein, for the plaintiff.
O'Connor and O Commer, for the defendant.

Full Court] [March 18.

HORTON 7. PROVINCIAL PROVIDENT INST®
TUTION.

Insurance—Certificate of membership— Default
—Forfeiture— Waivey.

Judgment of ROBERTSON, J., 16 O.R. 382,
affirmed with costs.

Mowat, Q.C., and Robertson, for the de-
fendants.

Meredith, Q.C., for the plaintiff,

Bovp, C.] [March 26
HoBBs HARDWARE CO 7. KITCHEN.

Chattel mortgage-—Advance of firm moneys—
Morigage taken to one partner.

A. and B. were partners as money lending
brokers, and were in the habit of lending firm
moneys and taking securities therefor in the
name of the individual partners, as each was
willing to accept the sécurity of the person
seeking to borrow. An advance of firm moneys
Was made to C. on a chattel mortgage made to
B., who made the affidavit of dona fides, and A.
Was the subscribing witness thereto. In an
interpleader issue between creditors of C., who
claimed under executions, and B., who claimed
under the mortgage, in which, while it was ad-
Mitted there was no fraud or mala Jfides in the
transaction, it was contended that both mem-
bers of the firm should be specified as mortga-
8ees. It was

Held, that there was nothing illegal or mis-
leading to the public in such an arrangement,
and that creditors should not be allowed to
take advantage of it t¢ the detriment of an
honest lender, that as partners are joint owners
nlaw of the assets of the firm, there is no Jegal
Objection to a loan by one member from the
moneys of the firm and the taking of the mort-
8age to himself ; while in equity the security

;V"‘ .

is the property of the partnership, and the in-
dividual mortgagee would have to account for
the moneys advanced, and judgment was given
for the claimant for the mortgage.
Gibbons, Q.C., for the execution creditors.
Hoyles, for the mortgagee.

Bovp, C.] [April 1.

RE STURGIS.
Will—Attesting witness—Beneficiary.

Appeal from rulings of Master at Brantford.

After a person named as a beneficiary in a
will had signed her name as an attesting wit-
ness, it was discovered that she was the same
person as was named as the beneficiary. Two
other witnesses then signed the will with the
consent of the testator, but the name of the
first attesting witness was not erased.

Held, that nevertheless evidence was admis-
sible to show the above circumstances, and the
right of the beneficiary to take under the will
was not defeated.

W. H. Blake, for defendants (appellants).

E. T. English, for plaintiffs.

Bovp, C] [April 1, 1889,
DOMINION BANK v. OLIVER.
Bank Act— Mortgage—Renewal netes— Ware-
kouse receipt— Negotiation.

If a bank holding a mortgage as additional
security for the payment of certain notes sub-
stitutes for these notes renewals from time to
time, without, however, receiving actual pay-

_ment, the whole series of notes and renewals

form links in one and the, same chain of liabil-
ity, which is secured by the mortgage, although
as a matter of bookkeeping, the bank may
have treated the first notes and the subsequent
substitutionary notes as paid by the application
of the proceeds from time to time of the re-
newals, '

The simple renewal of notes by a bank ‘is
not a “ negotiation ” within the meaning of s,

'53, subs. 4, of the Bank Act, so as to validate

a warehouse receipt taken as collateral se-
curity, no new advance being made, and no
valuable consideration “being given or surren-
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dered contemporaneously by the bank, which
might represent the inception of a new tran-
saction or negotiation of securities.

Moss, Q.C., for defendants Oliver and
Knowiton.

W. N. Miller, Q.C., for plaintiffs.

Bovp, C.] [April 1.

Rg Zoovrogicar Co.

Comy. 1: tes—Subscript on—Allotment,

Appeal from ruling of Master in Ordinary.

When one C. signed the subscription hook
of a company incorporated under R.S.Q. 1887,
c. 157, under the following agreement : “ We
the undersigned do acknowledge ourselves to
be subscribers to the capital stock of the com-
pany for the number of shares and to the
amount set opposite our names, and we do
hereby covenant, promise and agree, each with
the other of us, ¥ * * to pay the amount of
our said subscription and all calls thereon,
when and as the same may be called up under
the provisions of the Joint Stock Act or under
any by-laws which may be passed,”

Held, following »¢ Queen City Company, 10
O.R. 264, that this amounted to a complete
and absolute engagement with the company,
and with the other signatories which bound C,,
and the engagement was not conditinnal on
the allotment of stock.

If the stock was not given to the signatories
each could enforce the engagement specifically
and needed to do nothing more to perfect the
agreement,

4. C. Galt, for E. S, Cox.

W. Creelman, for liquidator.

Practice.

RosE, J.] [April 2.
MARITIME BAKK v. STEWART,

Bankruptey and insolvency— English Bank-
ruptcy Acty 1883—Proving claim wunder—
Staying artion in Ontario,

This action was begun in March, 1887, to

recover §220,000 from the defendants. The
defendants having become subject to proceed-
ings in bankruptcy, the plaintiffs presented
their claim and lodged it with the assignee in
bankruptcy in England, in September, 1887,
The judge in bankruptcy in England made an
order enjoining the plaintiffs from proceeding
with this action in the High Court of Justice
for Ontario; and subsequently an order was
made in this action by the Master in Chambers
staying the proceedings forever,

Quare, whether there was power under the
English Bankruptcy Act, 1883, to grant the
injunction referred to? But,

Held, that there was power in this Court to
make the order, either under s. 10 of the Eng-
lish Act, or by reason of the equity of the case
and the power of the Court to administer that
equity, and the order of the Master in ClLam-
bers staying proceedings was affirmed.

TN v Dominion of Canada Oil Refin ng
Co., 37 U.C.R. 484 ; Regina v. Coliege of Phy-
sicians and Surgeons of Ontario, 44 U.C.R 564 ;
Ellis v McHenry, L.R. 6 C.P, 250, specially
referred to.

Gormully, for plaintiffs,

MeCarthy, Q.C., for defendants.

Mg. Darton, Q.C.] [April 8.

WaLLBRIDGE 9. TRUsT & Loax Co.

Security for costs—Plaintiff, although suing for
another, interested in yesult,

Where a plaintiff in an action is not an
actor therein, but is a mere passive instru-
ment in the hands of the real plaintiff by
whom the action is brought, security for costs
will be ordered; but where the plaintiff,
although he partly brings the action for the
benefit of another, who has agreed to con-
tribute to the expense thereof, is also himself
largely interested in the result, he is to be
considered as the real acting plaintif and
cannot be compelled to give security for costs.

Delaney v. MacLellan, ante p. 191, distin.
guished.

Aylesworth, for plaintiff,

A. H. Marsh, for defendants,
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Boyp, C.] [April 13,

In re DOLSEN,
Rathoays—Taking land for—Costs—Raslway
Act of Canada, 51 Vict, c. 29, ss. 136, 137—

Infanis interested in land—Sale and convey-

ance—Necessily for ovder.

Where land was conveyed to C.D. for life
with remainder to her children, and C.D, dur-
ing the infancy of her children agreed to sell
and convey the land to a railway company for
the purposes of its railway :

Held, that C.D., notwithstanding the provi-
sions of s. 136 of the Railway Act of Canada,
51 V,. ¢ 29, had no right in law to sell ; to get
such a right an order of a judge, under s, 137,
was required ; and where the proceeding was
entirely for the benefit of the railway company,
and no factious opposition was raised by any-
nne, the company should pay the costs of the
order as part of the price of the land.

J. Hoskin, Q.C., for infants.

Hayles, for Ont, & Q.R.W. Co.

Appointments to Office.

DesuTY ATTORNEY-GENERAL oF ONTARIO,

J. R Cartwright, of Toronta, to be Deputy
Attorney-General for Ontario, vice E, F. B,
Johnston, ’

INsPECTOR oF REGISTRY OFFICES.

E. F. B. Johnston, of Toronto, to be In.
spector of Registry Offices for the Province
of Ontario, vice Hon. Sidney Smith, resigned.

OFFICIAL REFEREE.

Neil MacLean, of Toronto, to be an Offi-
cial Referee under s.s. 2z of s. 124 of the Act
Respecting the Supreme Coutt of Judicature,

RecisTRAR or DEEDS,
Haldimand.

aWilliqm Parker, of Jarvis, to be Registrar
of Deed.: for the County of Haldimand, wvice
A. G. Fariei, daceased,

Locar Reomstrar, H. C. |, erC.
. Halton,
Walter A, Lawrence, of Hamilton, to be

Local Registrar of the High Court, Registrar -
of the Surrogate'-(:ourtigand Gmsd “the - -

Counti Court of the County of Halton, vies
an. .
next.

DeruTy-REaGtsTRAR H. C. J., Cuy. Div.
- Hurow, -~ S

S. Malcolmson, of Goderich, to be De%:itvv,i-

Registrar at Goderich of the Chancery
sion of the High Court of Justice, vice H.
McDermott, deceased. :

PoLice MaGIsTRATES.
Ambherstburg.

Samuel McGee, of Amherstburg, to be
Police Magistrate for the Town of Amherst-
burg, without salary,

Morrisburg.

Andrew A. Logan, of Morrisburg, to be
Police Magistrate for the Village of Morris-
burg, without salary.

DivisioN Court CLERKS.
Haliburion.

S. Kettle, of Glamorgan, to be Clerk of the
Third Division Court of the Provisional
County of Haliburton.

Wellinigton.

Hugh Black, of Eramosa, to be Clerk of
the Third Division Court of the County of
Wellington.

Oxford.
James Munro, of Embro, to be Clerk of the
Third Division Court of the County of Oxford,

BasLirrs,
Frontenac.

George Greenwood. of Wolfe Island, to be
Bailiff of the First Division Court of the
County of Frontenac, viee Wy ], McGrath,
resigned. :

Haliburion.

John Dovell, of Glamorgan, to be Bailiff of
the Third Division Court of the Provisional
County of Haliburton.

- Welland.

Irvin Teal, of Bertie, to be Bailiff of the
Third Division of the County of Wslland,
vice Geo, Graham, resigned.

_ Huvon,
Philip Sipple, of Zurich, to be Bailiff of the

~

Pearson, to take effect on 15t June . -
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Tenth Division Court of the County of Huron,
vice E, Bosenberry, resigned.

Peel,

John Clendening, of Streetsville, to be
Bailiff of the Second Division Court of the
County of Peel, vice Robert Irwin, resigned,

Prescott amd Russell.

Francis Menard, of Clarence Creek, to be
Bailiff of the Tenth Division Court of the
United Counties of Prescott and Russell.

Law Society of Upper Canada.

CURRICULUM.

1. A Graduate in the Faculty of Arts, in
any University in Her Majesty's Dominions
empowered to grant such Degrees, shall be
entitled to admission on the Buooks of the
Society as a Student-at-law, upon conforming
with Clause four of this curriculum, and pre-
senting (in person) to Convocation hisDiploma
or proper Certificate of his having received his
Degree, without further examination by the
Society.

2. A Student of any University in the Pro-
vinee of Ontario, wt+ shall present (in person)
a Certificate of having passed, within four
years of his applieation, an examination in the
subjects prescribed in this Curciculun for the
Student-at-law Examination, shall be eutitled
to adinission on the Books of the Society as a
Student-at-law, or passed as an Articled Olerk
ag the oase may be), on conforming with clause
four of sthis Curriculum, without any further
examination by the Sooiety.

8. Every other Oandidate for admission to
the Society as a Student-at.law, or to be passéd
as an Articled Olerk, must pass a satisfactory
examination in the subjeots and books pres.
cribed for such examination, and couform with
clause fo ur of this Curriculum,

4. Every Candidate for adinission ss s
Student-at-law or Articled Clerk, shall file
with the Secretary, four weeks before the
Torni in whioh he intends to come up, a Notice
(on prescribed form), signed by a Bencher and
pay 81 fee ; and on or before the day of pres.
entation or examination file with the Bec:etary
a petition and a presentation signed by a Bar-
rister{forms prescribed), and pay prescribed fee,

5. The Law Society Terms are us follnws :—

Hilary Term, first Morday in February,

! lasting two weeks, ,

Easter Term, third Monday in May, lasting
three weeks,

Trinity Term, first Mondey in September,
lasting two weekas,

Michaelmes Term, third Monday in Novem.
ber, lusting three weeks, ‘

6. The Primary Examinations for Students-
at-law and Articled Clerks will begin on the
third Tuesday before Hilary, Easter, Trinity,
and Michaelmas Terma.

7. Graduates and Matriculants of Univer-
sitier will present their Diplomas and Certifi-
cates on the third Thursday before each Term
at 11 a.m,

8. Graduates of Universities who have given
due notice for Easter Term, but have not ob-
tained their Diplomas in time for presentation
on the proper day befure Terni, may, upon the
production of their Diplomas and the payment
of their fees, be admitted i che last Tuesday
in June of the same year. .

9. The First Intermediate Examination will
begin on the second Tuesday before each Term
at 9 a.m. Oral on the Wadnesday at 2 p.m.

10, The Second Intermediate Examination
will begin on the second Thursday before each
Torm at 9 a.m. Oral on the Friday at 2 p.m.

11, The Solicitors’ Examination will begin
on the Tueaday next before each Term at 9
a1 Oral on the Thursday at 2,30 p.n,

12, The Barristers’ Examiuation will begin
on the Wednesday next before each Term at
9 a.m. Oral on the Thursday at 2,30 p.m,

13. Articles and assignments must not be
sent to the Seoretary of the Law Boclety, but
must be filed with the Registrar of the Queen’s’
Bench or Common Pleas Divisiona within three
months from date of execution, the affidavit
attached to articles must state date of execution,
otherwise term of service will date from date
of ﬂlin%

14, Full term of five years, or, in the onse
of Graduates, of three years, under articles,
must be served before 5ertiﬁoataa of Fitness
can be granted,
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15. agervice underhAmeu i: ehﬂ'eotual only FEES. N
after admission on the 8 of the sosiety as : e
atudent or articled clerk, Notice I:“’ SRR ARRTACCITRETIRRTPRN. '
: \ Student’s Admission Feas............ BO 0
18. A Btudent-at-law is required to pass the | swicled Clerk's Fee....... .. 40 D
First Intermediate Exemination in his third | golicitor's Examination Fee......... 60 00
year, and the Second Intermediate in his fourth | Byrristor's Examination Fee. .. ... .. 100 00
year, unless a Graduste, in which csse the ! Tntarmediate Fee........... . . . . 71 00
First shall be in his second year, aud his Seoond | Fee in Bpecinl Onses additional to the . ...
in the first severs months of his third Ye8%. | " Ghove .. ..vvseeinrnnnn e ... .. 200 00 -
17. An Articled Clerk is required to pass his { Fee for Petitions................... - 200
First Intermediate Examination in the year | Fee for Diplomas..........,. ceree.. 200
next but two before his Final Examination, | Fee for Certificate of Admission...... 1 00
and his Secund Intermediate Examination in | Fee for other Certificates............ 100

the year next bt one before his Final Exami-
nation, unless he has already passed these
examinations during his Clerkship as a Student-
at-law, One year must elapse between the
First and Second Intermediate Examination,
snd one year between the Second Intermediate
and Final Examination, except under special
circumstances, such as continued illness or
failure to puss the Examinations, when applica-
tion to Convucation may be made by petition.
Fee with petition, 82,

18. When the time of an Articled Clerk
expires between the third Saturday before
Term and the last day of tho Term, he should
prove his service by aftidavit and certifioate up
to the day on which he makes his aflidavit only,
and file supplemental aflidavits and certiticates
with the Secretary en the expiration of his
term of service,

19. In computation of time entitling Stu-
dents or Artic}ed Clerks to pase examinations
to be called to the Bar or receive Certificates
of Fitness, Examinations passed hefore or
during Term shall be construed as passed ag
the actual date of the Examination, or as of
the tirat day of ferm, whichever shall be most
favorable to the Studeut or Clerk, and all
Students entered on the books of the Society
during any Term, shall be deemed to have
beon 80 entered on the first day of the Term.

20. Candidates for call to the Bar muat give
notice signed by a Bencher, during the preced-
ing Term, andidates for Certificates of
Fitness are not required to give such notice,

21, Uandidates for Call or Certifioate of
Fitness are required to file with the Secretary
their pupers, and pay their fees, on or before
the third Saturday before Term. Any Candi-
date failing to do so will be required to put in
afséyseeiﬁl petition, and pay an additional fee
of §2.

22, No information can be given as to marks
obtained at Examinations.

23. A Teacher's Intermediate Cortificate is
not taken in lieu of Primary Examination.

24, All notices may bé extended once, if
request is received prior to day of examination,

25, Printed quesbions put to Candidates at
previous examinations are nob issued,

BOOKS AND SUBJECTS FOR EXAM.
INATIONS.

v

PRIMARY EXAMINATION CURRICU-
LUM, for 1889 and 1860,

s

Students-at-Law.
Xenvphon, Anabasis, B. 1I,
Homer, Iliad, B. IV,
1889, I Cicero, In Qatilinam, 1.
Vivgil, &nei B.7 V.
Casar, B, G.d,I.S 83.)
Y uophon, Anabasis, B. I1.
{7 Jaer, Iliad, B. VI,
1880, - Cicero, Catilinam, 11.
lVirgil, Jneid, B, V.
Cweaar, Bellum Britannicum.

Paper on Latin Grammar, on which special
stress will be laid.

Tranalation from English into Latin Pruse,
involving a knowledge of the flrst forty exer-
cises in Bradley's Arnold’s composition, and
ro-translation of single passages.

MaTeEMATIOS,

Arithmetis Alﬁebm, to end of Quadratic
Equations : Euolid, Bb. 1., Il and 111,

Encrism,
A paper on English Grammar.
Composition,
Critical reading of a selected Poem i~-
1880 —Buott, Lay of the Last Minatrel,
1890-—Byron, The Prisoner of COhillon;
Childe Harold's Pilgeimage, from stenza
73 of Canto 2 to stanza 51 of Cauto 3,
inclusive.

Hizrory axp GEROGRAPHY.

English History, from William IIL to
Qaorge 111, inclusive. Rowan History, from
the eommenvement of the second Punio War
to the death of Augustus, Greek History, from
the Persian to the Peloponnesian Wars, both
inclusive. Ancient Geography —Greevs, Italy
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and Asis Minor. Moudern Geography-—North
Amerion and Europe,
Optional subjeots instead of Greek ;—

Frunch,

A Paper on Grammar,
Translation from English into French

Proge.
1889—Lawartine, Christophe Colomb.
1890—Souvestre, Un Philosophe sous le toits.

or NATURAL PRILOSOPHTY.

Books—Arnott's Elements of Physios, and
Somerville’'s Physical Geography ; or, Peck’s
Ganot's Popular Physics, and Somerville's
Phyei ;al Geography,

Articled Clerks,

Inthe years 1889, 1890, the same portions
of Cicerv, or Virgil, at the option of the can-
didate, as uotsed above for Students-at-law.

Arithmetie,

Euclid, Bb. 1., I, and III.

English Grammar and Composition.

Fuglish Histury-—Queen Aunns to George 111,

Modern Geography-—North Americe and

Europe,
Elements of Book-keeping.

Reuk re SERVICR oF ARTICLED CLERKS.

From and after the Tth day of September,
1885, no person then or thereafter bound by
articles of clerkship to any sulicitor, shall,
during the term of service mentioned in such
articles, hold any offise, or engage in auy
employment whatsvever, other than .he em-
ployment of clerk to such solicitor, and his
partner or partners (if auy) and his Toronto
agent, with the consent of sueh solicitors in
the business, practice, or employment of a
svlicitor,

First tntermediate,

Williams on Real Property, Leith's edition ;
Smith's Manusl of Common Law; Smith's
Manual of Equity ; Anson on Contracts ; the
Act respecting the Court of Chancery; the
Canadian Statutes relating to Bills of Ex-
chauge and Promissory Notes; and Cap. 123
Revised Stavutes of Ontario, 1887, and amend-
ingrActs.

hree Scholarahips can be compsted for in
connection with this Intermediate by Candi-
dates who obtain 70 per cent. of the maximum
nuwber of marks,

Second Intermediate.

Leith’s Blackstono, 2nd edition ; Gresnwoud
on Conveyancing, chaps. on Agresments,
Sales, Purchases, Leases, Mortgnges, and
Wills; Snell's Equity ; Broora's Common
Law ; Willisma on Personal Property ; O'Sul-
livan’s Manual of Government in Canada,
2nd edition ; the Ontario Judicature Act;

R.8.0. 1887, cap. 44 , the Consolidated Rules
of Practice, 1888, the Revised Statutes of
Ontario, 1887, ohaps. 100, 110, 143,

Three Beholarships ean be competed for in
connection with this Intermedinte by Oapdi.
dates who obtain 75 pér cent. of the maximum
number of marks.

For Certificate of Fitness.

Armour on Titles ; Taylor's Equity Juris-
prudeunce ; Hawkina on Wills ; Smith's Mer.
cantile Iaw ; Benjamin on Bales ; 8mith on
Contracts ; the Statute Law and Pleading and
Practice of the Courta,

For Call, *

Blackstoue, Vol, 1., sontaining the Intro.
duetion and Rights of Persons; Polluck on
Contracts ; Story’'s Equity Jurisprudence ;
Theobald on Wills; Harria's Principles of
Criminal Law ; Broom’'s Common Law, Books
11l and IV.; Dart on Vendors and Pur-
chasers : Bost on Evidence ; Byles on Bills,
the Statute Law, and Plendings and Practieo
of the Courta, )

Candidates for the Final Examination ars
subject to re-examination on the subjects of
the Intermediats Examination.. Al other
requisites for obtrining Certificates of Fitness
aud for Call are continued.

Michuelmus Term, 1888,

BISHOP RIDLEY

OF ONTARIO, Liniren,
ST, CATHARINES.

A Protestant Church School for Boys, in connastion with

known as * Springbank,” St. Catharines, Ont,, in
next, 188g,

Boys prepared for matriculation, with honers in all de.
partmentg, in any University ; for entrance into the Royal
Milltary College’ for entranceinto the Learned Professiona.
There will be a special Commerclal Department, Spesial
atiention pald to Physical Culture, Torms modarate, For
particulars apply to the Secratary, 26 King §t. E., Tovento,

FRED. J. STBWART, Sec, Treae.

- the Church of England, will be opened in tho progsrtty wgll-
pramber




