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MINUTES OF EVIDENCE

THE SENATE,
- TuEsDAY, February 26, 1935.

The Standing Committee on Banking and Commerce to whom was referred
Bill A, intituled “.An Act to amend and consolidate the Acts ?atmg to. Patents
of Inventlon," met this day at 10.30 a.m.

Honourable Mr Black in the Chau'

The CHARMAN: Gentlemen, the program, as near as we can outlme it now,
is that first we shall hear the Secretary of State, who is the father of the Bill,
and who would like to talk to the committee. After that we shall hear persons.
who have asked to appear before the committee, up to the time of adjournment,
at.about one o’clock. Then if the Senate does not sit very long thls a.fternoon—

Right Hon. Mr. MeicHEN: I do not think it will. :

The CaamrMAN: Then we shall resume here this afternoon after the Senate
adjourns, to carry on the business of the committee. Mr. Cahan is on his way
here. In the meantime perhaps the leader of the Senate mlght 11ke to g1ve us
some light on the matter we are concerned with here. :

R1ght Hon. Mr. MrgaEN: There is nothing of any value tha.t I can
say now. We have received a lot of representations, but there is a marked
uniformity in them. I mean to say, the criticisms of the Bill are largely against.
the sections 53, 55, and 63; and there are some to section 2 (A). But they all
converge into pretty much the same form of attack, so I do ‘not 'think the

number of representations will be quite as many as they otherwise would be.
They are all very important, though. The criticisms that are to be made are
coming from large industries, in fact the largest in our country, and too much
attention cannot be given to them by the committee. I think probably it
would be better to hear Mr. Cahan first, and after that we can call upon the
others who wish to speak. I know I intimated to Mr. Carlisle of the Goodyear
Company—and perhaps to some others—that if he were here to-day we would
hear him. So with the committee’s: consent, we might perhaps hear Mr.
Carlisle’s remarks after Mr. Cahan is through.

~ Hon. C. H. Caaax (Secretary of State): Mr. Chairman, this Bill was
originally prepared for introduction in the House of Commons because of the
rule that Bills requiring money votes should first be introduced there. We had
so intended until weé found some way of getting around that rule and have
it introduced in the Senate, where this impartial Committee would hear all the
arguments pro and con and give a fair— :

Right Hon. Mr. MEercHEN: Intelligent.

Hon. Mr. CasaN: Yes; a fair and intelligent judgment by way of compro-
mise between the opposing 'factions.

The fact is that the administration of the Patent Office of Canada has in
recent years become a matter of very grave criticism not only in this country
but in other countries, and some measures of reconstruction and re-organization
of the office are absolutely necessary.

. _Various amendments have been made to the Patent Act since its enactment
in 1903, and in almost every case these amendments have been. found to

establish more securely the monopoly which patentees have, and which they are .
UTAU—1}
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2 STANDING COMMITTEE

entitled to have, because patent rights were at first excluded by the old Mono-
poly Acts, and subsequently exceptions were made to these Acts in favour of
the inventive genius of the prospective patentee. :

We have had also several international conventions in which Canada has
been represented, and as the majority voice controls these conventions, it has
been quite obvious that the trend of the opinions expressed has been largely in
favour of the foreign patentee who wishes to establish his monopoly in less
developed - industrial countries such as Canada. :

Therefore when you come to deal with this Bill I trust you will consider
its provisions not only from the point of view of the inventor, but also from
the standpoint thag Canadian inventors are very few, and that for one Canadian
invention which ifjpatented at our Patent Office there are ten or fifteen foreign
inventions patented. Secondly, I trust the Committee will consider as to what
is a fair compromise between just consideration for the Canadian patentee and
reasonable protection for the Canadian public. At the present time I do not

~ complain very much about Canadian patentees, but foreign patentees are taking
some millions of dollars out of this country every year at the expense of Cana-
dian industry. These foreign patentees should be compelled, wherever there
is reasonable opportunity, to establish industries in this country or to make
arrangements with industrial establishments already existing here, whereby the
_manufacture of the patented articles or commodity or the use of the patented
- process may give employment to Canadian labour. s

Many peculiar circumstances arise in one’s experience as the Minister who
has nominal direction and control of the Patent Office, but what is brought to
my attention from day to day and week to week is the danger arising from these
monopolies, which are established here, unless there is some reasonable, equit-
able and impartial control. . R

Hon. Mr. DanpuraND: Might that be done under our international obli-
gations? e - - :

Hon. Mr. CasaN: Oh, yes, we have not much difficulty in conforming to our
international obligations. But they are attempting to make those international
obligations more onerous year by year.

Now, I understand that the objections against this draft refer first to
section 2, paragraph (h), “work on a commercial scale” in Canada. The terms
of this amendment are based on the definition in the British Patent Act. Every
country by its patent law compels the working of the patent in that country,
and we desire to put on a proper basis the working of the patent in Canada.
For that purpose we have accepted and embodied in this definition the very
terms of the British Act. e :

- The next real objection, I think, is to section 26. For my part I do not
see any reasonable objection to the section. It simply makes the provisions
of the old Patent Act sufficiently clear and provides for a reasonable inter-
pretation of that Act and its administration by the proper officers of the Depart-
ment. :

Right Hon. Mr. MeicaeN: Mr. Cahan, the objection made to section 26
is this. Taken in conjunction with the subsequent section, a patent has to be
applied for in Canada by a foreigner within twelve months after his application
is made, say, to the United States Government, if he is a United States citizen.

Hon. Mr. CauAN: Quite so. e : :

Right Hon. Mr. MecueN: Now then, it is said that on an average there is
an interval of about two or three years between the application and the grant
of the patent by the United States Government, and that if the patentee applies
here within twelve months of his application over there he is in no position of
knowing, first, whether he is even going to get a patent there, and, secondly, he
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has not reached the stage where he knows from experience in his own country
that there is going to be a demand. The request from one firm is that that be
changed to “ from twelve months of the grant of the patent,” and from another
firm, that if he must apply it would be more reasonable to do so not later
than the date of the grant of the patent in the other country.

Hon. Mr. CasaN: First, I contest the facts so far as I have been able to
ascertain them. I have taken a long list of the grants of patents, in England,
for instance, made to foreign patentees coming into that-country. The rule
of one year applies, and in a whole range, of patent applications by foreigners
you find that the vast majority of the original applications were granted .in
foreign countries within a year; and in every case in which ‘a foreign patentee
comes into England to obtain a patent, he must come within one year from the
grant of the foreign patent.

Hon. Mr. GriesBacH: The grant or the application?

Right Hon. Mr. MeicHEN: They are always ready to take the grant, you
say, within a year of the application? .

Hon. Mr. Cagan: Will some of the gentlemen tell me if in England it is
one year from the application? ] :

Some REPRESENTATIVES: From the grant.

Hon. Mr. Cagan: Then that is a fair compromise, if that is so.

Right Hon. Mr. MEIGHEN: One critic says that he would be ready to agreeb A4

to having the application made not later than the date of the grant.

Hon. Mr. CasaN: That depends on another thing, and I may as well men-
- tion it first as last, because I hold very strong opinions about it. It is that
there must be a restricted time between the date of application in Canada and
the date of the gnant. As ia matter of fact the old term of the patent was
fourteen or fifteen years. In England it was the same, and gradually they
extended the life of a patent to sixteen years. Those who were interested in
obtaining patents in Canada came from time to time before Parliament and
suggested that in this country, as it is not extensively industrially organized,
the patent should be given a longer life in order that there might be ample
time to develop the patent in this country, and they secured a life for the
patent of eighteen years, a longer term than that which you do not find in the
United States or in England. In England it is still sixteen years. Then the
ingenious patent lawyers, to ensure that the life of the patent would extend not
eighteen years from the date of the application, as it would in England, but
eighteen years from the date of the grant of the patent, applied their genius and.
skill to prolonging the term during which the patent would be negotiated with
the Patent Office after the date of application. The result was that in many
cases when matters came up they would not answer letters for a year; many
took six months, and in numerous cases, not by reason of any fault on the
part of the Patent Office, an extension of at least two or three years was secured
by their dilatory methods. As a consequence of the taking of the patent from
the date of the grant, which has been postponed two or three years through
their dilatory methods, the life of the patent was really extended from eighteen
years to twenty or twenty-one years; and if you examine the records you will
find that in some cases foreign patentees have maintained their patents in Canada
under our law for three or four years after the date of the expiry of their
patents in the foreign countries in which they were resident or are domiciled.

That is an abuse, and ought to be dealt with. So the compromise which
the Hon. Mr. Meighen suggests must be a fair compromise. If the term of
the patent is to be reckoned from the date of the grant of the patent, and if
you refuse to follow the English provisions in that respect, because they pro-
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vide that the term begins to count from the date of the application, then you
must very severely restrict the provisions under another clause of which we
complain and which allows them to employ such dilatory methods.

Hon. Mr. LyNcH-STAUNTON: Is the inventor protected in the manufacture
and disclosure of his patent from the date of his application?

Hon. Mr. CABAN: Yes.
- Some REPrESENTATIVES: No, no. :

Hon. Mr. CauaN: He is protected in this respect, that no other person may
obtain a prior patent, and his application at the Patent Office here or abroad
is absolutely confidential. It is never revealed. Furthermore, if anybody does
infringe between the time he has filed his application for a patent and the date
of the grant, he has no right after the grant of the patent with regard to either -
the sale or the manufacture before that time, or with regard to the use before
that time. I think that is a fair statement,

Some REPRESENTATIVES: No, no.

* Hon. Mr. CasAN: You don’t think it is. Well, all I can say is I think that
is s0,-and I have never in five years had a single complaint of an application
to the Patent Office having been revealed so that others could make an infringe-
ment of the prospective patent between the time of the application and the
date of the grant. . bonsiss ,

_ Hon. Mr. LyncE-STauNTON: Can you not protect him from the date of
his application, and then if you only give him sixteen years—

Hon. Mr. Caman: If you will restrict the term to sixteen years I shall
be very glad to protect the patentee by agreeing to modifications in that respect.
We had in Canada—I don’t remember when ‘it was, but I was practising at
the Bar then; it is a long time ago—a law whereby every. foreign patent expired
in Canada on the day that it expired in any other land. Now we have patents
running on four or five years after they have expired abroad. So I would
prefer to make this patent date from the time of the application in Canada,
and then grant absolute protection during the time in which the patent is
being considered at the patent office up to its actual grant. I can see no
objection to a compromise in that way. ,

Then, section 53 is very radical indeed. The present law is the law of
England—that the patentee must, either by himself, or his licensee, or his
assignee, or personal representative, proceed with the manufacture of the
patented article or the use of the patented process in Canada. So far as the
three years go, there is no radical change. j

But how are you going to compel the patentee to take any reasonable steps
towards manufacturing a product in Canada? You will find that the French
and English, particularly, who obtain patents in Canada—and more recently
since the war, the Germans, who have obtained patents abroad—sell or assign
their patent rights in Canada to American manufacturing concerns. I have
seen the contracts. The contract is usually printed in very fine type, and it
gives to the American concern the sole and exclusive right to manufacture
the patented article or to use the patented process in Canada, the United
States and usually Mexico. At the Economic Conference which was held in
Canada in 1932 we had a large number of English engineering firms represented,
and it was my duty to deal with some of those representatives. They were
complaining that our purchases of engineering machinery from England were
very limited. And when you inquired into it you found that the patents under
which that engineering machinery was manufactured in England had been
sold or assigned to American manufacturers. And we had Canadian industrial-
ists appearing and saying that they had endeavoured to buy such and such
engineering machinery in England, but the sales had been refused.
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Hon. Mr. GrressacH: Who refused the sales? '

Hon. Mr. Caman: The English manufacturer. Sales had been refused,
and when inquiry was made it was found that the patent under which this
machinery, or certain parts of it, was manufactured, had been sold to American
manufacturers with exclusive rights as to Canada, and Canadians were invited
to buy in Ohio, or in Pittsburg, or from some office in a high building on
‘Broadway, because the article could only be purchased for use in Canada from
the United States. So long as that condition exists, we, north of the 49th
parallel, will never be able to develop our factory life to the extent that we
should. I recognize here many gentlemen who appeared at a conference which
we had in respect of this same Bill. They said “ Why not protect yourself
by the tariff? It is the tariff that is intended to protect Canadian labour.”
But there is no way under the Canadian tariff by which you can protect Cana-
dian labour in respect of these patent monopolies, unless provisions are made
to compel patentees, if it is reasonably possible to do so, to manufacture and
. supply the patented articles in this country. As I look over the situation, with
my experience of the last five years, I see the industrial life of Canada held in
the grip of the holders of some 100,000 to 200,000 patent monopolies, all of
whom have obtained similar patents in the United States, or in Germany or
England, and none of whom have any strong incentive to produce in Canada if
they can make use of the manufacturing facilities of the neighbouring Republic,
“or of other foreign states. :

. Right Hon. Mr. GraraMm: Would the market in Canada be sufficient to
induce many of them to establish industries in Canada?

Hon. Mr. Camax: Well, Senator Graham, if the market in Canada is
sufficient to induce someone to come in and infringe a patent in order to supply
the demand, then it should be sufficient to induce the real owner of the patent
to come in and manufacture on such a commercial scale which will reasonably
supply the Canadian market. :

Hon. Mr. Coéré: If we pass section 53 as it is, instead of having to buy
certain machinery in the United States we would buy it from England? °

Hon. Mr. Cagan: We could, yes, but I am trying as far as possible to
force the Englishman to come in here. : e
Hon. Mr. CoTt: But section 53 would not force him to come here.

"Hon. Mr. Cagan: It might. I think it would be a very strong incemtive
to him—I do not know of any stronger one, and personally I think it is, in its
terms, too strong, if you ask my opinion. .But it is made strong in order to
call attention to the flagrant evil which exists.

Hon. Mr. Lynce-StauNTON: Would it not be sufficient if ‘you were to put
in a provision that the patent would become void unless the owner agreed to
sell on reasonable terms the right to manufacture in Canada? ;

Hon. Mr. CauaN: My only objection to that is, that under the convention
we have made with other countries I cannot declare it void - But though I
cannot declare it void under the convention, I can avoid the monopoly to the
extent of preventing them from using our courts.

Hon. Mr. LyNcE-STAUNTON: I see. You are taking a leaf out of the
United States Supreme Court’s book.

Hon. Mr. Canan: No, but I am taking a leaf out of thc International
‘Convention. Article 5 of that convention says, in part:— :

The importation by the patentee into the country where the patent
has been granted of articles manufactured in any of the counfries of
the Union shall not entail revocation of the patent. y

Nevertheless each of the contracting countries shall have the right
to take the necessary legislative measures to prevent the abuses which
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might result from the exercise of the exclusive rights conferred by the
patent, for example, failure to work. :

These measures shall not provide for the revocation of the patent
unless the grant of compulsory licences is insufficient to prevent such
abuses. :

Under that T wish to escape complete revocation of the patent. but I wish
to impose such stringent measures as will compel reasonable efforts being made
to manufacture and produce the patented article, or the use of the patented
process, in Canada, to the extent necessary adequately or reasonably to supply
the Canadian market ; )

‘Perhaps honourable members do not quite appreciate the ramifications
of this patent measure.. I heard of an interesting experience not long ago.
An abbé of the Catholic church, resident in Quebec, had been down to Phila-
delphia to attend some gathering of the particular order to which he is connected.
The Catholic people of Philadelphia opened their houses to the strangers who
were there for the purpose of attending the gathering, and in one of the houses
where the abbé was being entertained he heard a radio which, though small,
was peculiarly effective in tone and other qualities—I do not know much about
radios. He became quite enamoured of this machine and asked where it
could be obtained. One of the young ladies told him that if he would go down
with her to such and such a place in Philadelphia, he would be able to buy one.
So he went. And knowing something of the Canadian custom laws, he inquired
if there would be any difficulty about his taking the machine to Canada. They
told him there would not be, as they would give him triplicate invoices, properly
made up, and the necessary forms so that he could secure admission of the
radio into Canada. He paid for it and brought it back, and when he arrived
at Montreal he went to the customs, gave up his radio, produced his invoices
and paid the duty. Some time after his arrival in Quebec he asked. as he
had been accustomed to, some of the younger men of his association to spend
- the evening at his home. They were very much interested in his radio. Two
or three days later it came ouf that so and so had used such and such a make
of radio at the private entertainment he had given to some of his congregation.
A day or two later a constable served him with a summons to appear before
a magistrate for infringing the Canadian Patent Law, the penalty for which
wasg a term in gaol. His lawyer investigated and found that although his client.
had bought a patented article, and in the price paid in the United States had
paid the inventor’s royalty there, had brought it into Canada and paid duty
not only on the original cost but on the American royalty as well, yet the
royalty rights still existed in Canada. He found that, although the article
was not manufactured in Canada the American patentee had a monopoly here,
but nevertheless had not made any arrangements to manufacture. So the law
had to be observed. The abbé’s friends put up sufficient money to pay the
penalty.

That sort of thing is happening in many country districts throughout
Canada, and something must be done to meet the storm of criticism that arrives
at our office day by day and month by month. : :

If you think that that amendment is too strong, let us sit down and see
what modification we can make. For instance, I have some suggestions from a
number of very prominent lawyers in Canada. They say something should be
done, but they think the provision that after three years the patentee shall not
be able to proceed with an action for infringement unless proved to the satis-
faction of the court that at the time of the infringement the patented invention
was being worked on a commercial scale in Canada—

Hon. Mr. Ly~NcH-STAUNTON; Mr. Cahan, could you not say, “without the
fiat of the Minister”?

Hon. Mr. CasAN: That would help. -
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Hon. Mr. LyncH-STAUNTON: There might be a case in which you yourself

. would think the relief should be granted.

Hon. Mr. CaHAN: I have to issue many fiats in connection with sequestra-
tions and all that sort of thing, but I find such matters very difficult for a politi-
cal Minister to handle.

Hon. Mr. LYNCH-STAUNTON: It seems to me the object is qult.e right, but
the provision ought not to be inflexible.

Right Hon. Mr. Graaam: Would the process be slow?

Hon. Mr. LyncE-STAUNTON: There mlght be a case now and then in whlch

- he would want to give relief.

Right Hon. Mr. MEGHEN: That can be considered. :
" Hon. Mr. CaHAN: Yes. A prominent law firm that deals in patent rlghts

" suggests to me that section 53 should be revised by rewording lm% 32 a.nd 33on

page 19 of the Bill as follows:— :
injunction restraining the opposﬁ:e party from manufactunng or produc-
ing the patented invention in Canada or vending or using the patented
: invention so manufactured or produced in Canada.
It is suggested that that would give adequate relief. ;
Right Hon. Mr. MEicHEEN: That would leave it pretty strong still.
Hon. Mr. CAHAN: Yes.
 Hon. Mr. Daxpuranp: How would it read?

Hon. Mr. CagAN: If you please, Senator Da.ndurand i & do not Wlsh to

‘attempt at this stage to remodel the clauses. I thought I would give a general *
. statement of the views that we entertain in asking that this Bill be considered.
" Then you gentlemen might hear the objections of the large number of legal .
gentlemen who have assembled from all parts of Canada. After that has been '
‘done I should be very glad to sit down with the whole Committee, or .with a

. small subcommittee to see how nearly we can draft or redraft modxﬁed sections . '

. which will meet with the general view of the Committee,
/. The next section to which Senator Meighen has called my a,ttentlon and to ﬁ e
- which some protest has been received, is section 55. Thls is a new prov1s1on 1n i
g ,t,he place of old 50. - This provides that:—

. Every person who purchases of the inventor, or constructs any newly
‘invented machine or other patented article prior to the application by the .
inventor for a patent, or who sells or uses one so constructed, shall have -

"the right to use and vend to others to be used, the speclﬁc thmg so made

or purchased, without liability therefor.

: We are getting back there, Senator Lynch-Staunton, to the suggestlon you made

We have so modified that section that he cannot sell or vend or use the patented "
article if it is constructed after the date of the application for the patent, but
if he has done so before the date of the application then, with regard to that
specific article manufactured, he is free and- unencumbered. _

Subsection (2):—

Notwithstanding the above preceding subsection, any person who
manufactures or sells an article for which a patent shall subsequently
.issue under the present Act, shall be liable to an action for infringement
provided such manufacture or sale occurred after the filing of the applica-
tion covering the said patent.

Objection has been made to this section, but I conceive it to be in the interests
of the patentee, if the patentee is compelled, as I think he should be, to date
his patent from the date of the application, and reckon the term of the patent
from the date of the application, and not from the date of the grant.

Right Hon. Mr. MeiGHEN: The objection, Mr. Cahan, is that a manufac-
turer has no means of knowledge of the apphcatlon covering the patent, and
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vmhout such means of knowledge he mnocently manufactures the goods and
sells them. The application for the patent is kept secret. Such manufacturer
then is liable to a severe penalty for something in respect of which there is
really no guilt. The suggestion is that there should be an onus placed on the
person who takes action against the manufacturer of showing that he so manu-
- factured or sold with knowledge of the application.

Hon. Mr. Casan: Those are reasonable suggestions, Senator Me1ghen, and

above all things we wish to be reasonable. You must not think that I am so
ardent simply because I have seen only one side of it—the abuses; but when we
" sit down with a Senate Committee we must be very reasonable in a.mvmg at

compromises to cover the situation. ]
The next section is No. 63. Clause (a) of subsection 1 provides that ol

Every patentee shall satisfy the reasonable requirements of the pubhc :

with reference to his patent, and to that end shall work the pa.tented inven-
tion on a commercial scale within Canada. : i
I do not know what objection Senator Meighen has in mind, but the ob]ectlon

made to me is that three years is too short a tlme in which to glve complete

immunity.

Right Hon. Mr. MumcueN: I will read a very bnef pa.ragraph here from
-representatlons made by General Steel Wares, Limited, through Mr. Corrigan.

Section 63: Subsection 1, of the Bill, relating to working of patented
inventions requires manufacture on a commercial scale within Canada
whether the demand for the patented article warrants same or not. It
requires further, that to work the patent on a commercial scale 'within
Canada, fifty per cent of the value of the parts or materials used in the
manufacture of the patented article must be made in Canada. It would
be impossible for us to comply with this latter provision, as in many cases
our products are made from materials which are not made in Canada and
must be imported. Wherever possible we use material which is made in
Canada, but in many cases it is impossible to obtain suitable raw materials
in this country This means that there are many patented articles pro-
duced by us on which practically one hundred per cent of the raw materials

must be imported. It would, therefore, be impossible for us to comply with

the working provisions: of Section 63, subsection 1, of the suggested Bill.

Section 63: Subsection 2, requires certain annual reports to be made
by registered owners of patents In the cases of patents which are owned
by parties outside of Canada, it will be obvious that the people who would

- suffer in the event of the reports in question not being made, would be

the Canadian manufacturers holding licences under these patents. This
would put the onus on the Canadian manufacturer to see that the owner
of the patent made these reports, and in the event of the said owner
neglecting or refusing to make such reports the Canadian manufacturer
would have no recourse against the patentee, and thus the patent would
be liable to be invalidated under the provisions of Sections 52 and 53
of the Bill, through no fault of the Canadian licensee.
That is the reportmg clause. He takes 1 and 2.

Hon. Mr. Cauan: I have no desire, gentlemen, to enforce that reportmg
every twelve months. It seems to be onerous, but we must have some means of
compelling disclosures of information which affects the continued validity of the
pa%ent as in the case of the continued validity of the trade-mark or the copy-
right

At the present time, having to ascertain any information, we must appomt
a commission under the Inquiries Act, and take evidence. This is very cumber-
some, but it is my own personal impression that if T had a Royal Commission
“taking evidence as to use and abuse of patents in Canada, the result would be

A,
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as startlmg as some of the information obtained from the Price Spreads Com-
mission and I do not wish to do that. It is not a case of raising a scandal and
. an outery which involves the honest and upright man as well as the one who is
guilty of abuse.

Right Hon. Mr. MEIGHEN What you do want is the right to demand the
information? : :

Hon. Mr. Caman: Yes. I suggest that we try it out for a year or two. I
probably will not, be here, but some other minister will come back to this honour-
able body if the remedy is not effective. I think we might compel them to dis-
close this information on demand. :

Hon. Mr. MurprY: By the minister.

~ Hon. Mr. CananN: By the minister or the comnnsswner : ;

 Hon. Mr. Ly~cu-Staunton: Could you not, to meet that occa.smn—the
neglect of the inventor—fine him severely for it?

Hon. Mr. Caman: Each of these patentees must have a reglstered agent

in Canada, and a registered address, so that. we can put it up to them. I was

going to suggest that- we might apply in modified and suitable terms section 49

- of the Unfair Competition Act, under which notice may be given requiring
information and compelling the giving of that information under a severe

' penalty.

. tion.

Hon. Mr. LyNCHE-STAUNTON: Nobody would g1ve the information untll :

Right Hon Mr. MEIGHEN: It might be an ultlmate penalty of cancella-

they received notice. Nobody would give the information untll you went to

the trouble of giving thousands of people notice.
- Hon. Mr. CasAN: With regard to the individual patentee, I can give his

representative here notice, and a rea.sonable time within whlch to furnish the "“5‘,
. information. e

Right Hon. Mr. MereHEN: Or you could provide tha.t he must, make the il

returns on proclamation, so that you would not have to notify everybody. You

 would have a right to make proclamation in the Canada Gazette.

"Hon. Mr. Caman: That does not get to the point I want to reach. Tt is

~ general. I wish to .get down 'to individuals and to remedy particular abuses.

' Possibly if notice were sent to these persons informing them ‘that they were
not. complying with the Act, that might suffice. However, so far as the Depart-

ment is concerned, we are qulte willing to con51der an amendment along that

' line.’

Now, as to this manufacture in Canada, I have heard complaints similar
to those which have been made to Mr. Meighen with regard to raw products.
But with regard to the manufacture in Canada of component parts from the
materials, what you find is that in order to comply with the provision as it
" stands—namely, that the patent must be worked in Canada—they merely
import everything that enters into the product and set it up and put it together
in Canada, and say that it is manufacturing in Canada. All the continental
countries have the same difficulty, and if you desire to exclude such raw
products as are now produced in Canada, what are you to do? I fancy that
the company which has made this criticism which has been read by Mr. Meighen
imports its tin.

Right Hon. Mr. MricHEN: Yes.

; dHon Mr. CaEAN: I think that is the raw material which is not manufac-
, ture
Right Hon. Mr. MuieEEN: Not produced.

Hon. Mr. Caran: Well, fortunately we are beginning the productlon of
it. Up to the time of the meetmg of the Imperial Conference here Great Britain
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controlled the tin trade, and those who controlled that trade in Great Britain
sold exclusive rights to speculators in the United States, and time and time
again those who wished to buy tin for the purpose of manufacture in Canada
were unable to buy in England. They would go to London with ample credits
but they could not buy a pound of tin, except scrap tin, because it had been
placed under a cartel which had sold to the Americans the exclusive right to
supply tin to Canada. These things are irritating and embarrassing that some-
thing must be done to meet them. I understand that now we are producing
tin plate in Canada, but whether to an extent sufficient to supply the steelwares
trade I do not know. It is a fair and reasonable suggestion, that if the raw
product is not being produced so as to be available in Canada, those products
should be excluded from the fifty per cent requirement. The real evil that

we wish to prevent is their asserting that they are working to a reasonable . i

extent and adequately supplying the market demand in Canada, when they
are not manufacturing a single secrew in this country, but are SImply brmgmg
in component parts from other countries.

Right Hon. Mr. Gramam: The same thing arose to some extent in con-
nection with the manufateure of copper wire. I forget now how we got the
matter straightened out, but I know I was three or four months at it. Copper

was produced in Ca.na.da, and the copper wire manufacturer said that he was.

unable to get it except at a price which was prohibitive.

Hon. Mr. Caman: I do not want to be extreme—

Hon. Mr. LyNcH-STAUNTON: We want to know all you know.

Hon. Mr. Cagan: —but I want to find some reasonable means whereby
we may conserve the rights of the patentees in a thorough manner while at
the same time lessening the cinch they now have upon the Canadian people.
Many patentees—I am not saying the majority—are abusing their rights and
privileges. I have met the patent representatives of a large number of Cana-
dian industrial concerns, who have come to my office to consult about certain
measures, and I have found them very reasonable indeed. But there is carried

on beneath the surface a great deal of what I regard as abuses of the monopoly i

rights ‘which parliament has conferred upon certain patentees. Fib
That is all I have to say, Mr. Chairman. S g R
The CuamMmAN: We very much appreciate your commg here ‘and giving

-

us this information, Mr. Cahan. I do not know whether any members of the

committee wish to ask questions of you.

Hon. Mr. DanburanDp: Mr. Cahan, I have received representations from
Canadian patentees, with respect to section 53. They claim that when an

attempt is made to infringe their patent, they should be allowed to establish.

that they did not manufacture in Canada because there had not been any
reasonable demand manifested by the public. They feel that section 53 should
. give the Canadian patentee the right to show that there was no demand in
Canada, and that the absence of demand was a. good reason for not having
complied with the clause that obliges a patentee to satisfy the reasonable
_requirements of the public. _
Hon. Mr. Caman: Work on a commercial scale, as refecred to in sec-

tion 2 (h), means the manufacture or the carrying on of the process on a scale -

which is adequate and reasonable under the circumstances. It is for the court
to determine what is reasonable, because the decision of the Commissioner
is appealable to the Exchequer Court. The court will say whether a reasonable
attempt was made to supply the demand.

Hon. Mr. Danbpuranp: But under section 53 a patentee would be estopped
from alleging the fact that there was no demand.

Hon. Mr. Cauan: Quite so, because the very fact that the bootlegger—
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if I may call him so—finds it profitable to supply the Canadian market, is
prima facie proof that there is a demand for the article. . The committee will
have to decide what is reasonable and fair. ] '

~ Hon. Mr. Céré: Mr. Cahan, would not a compulsory licence clause in the
Act provide ample security against abuses of the monopoly such as you have
described? If a man is not manufacturing his invention, and if there were a

~ clause which enabled anyone to go to the Patent Commissioner and apply in

his own name for a licence to manufacture, would that not provide the public
with ample protection? I know that section is in the old Act, and it is carried
into this new one. Will that not provide sufficient protection?

"~ Hon. Mr. Cauan: As a matter of .fact, in practice it does not give pro-
tection, because we seldom ever have such applications. Suppose a manufacturer
‘seeks a compulsory licence. Well, he at once is entering upon a law suit. The
Commissioner may decide to grant the application, and then the matter goes
to the Exchequer Court. A man does not want a compulsory licence which
prevents him from exercising his rights under it while there is tested out in
.the courts the consideration under which the licence was granted. As a practical
remedy it is ineffective, but theoretically it should afford some relief. . ‘

Mr. C. H. CaruisLe (President of the Goodyear Tire and Rubber Company
Limited) : I suspect, gentlemen, you will consider what I may have to say
- as being about on the same basis as the advice of an old maid to a mother |
.as to how she should feed and raise her children. o
Right Hon. Mr. Gragam: That is the practice. : : »
; Mr. Caruisre: I shall not attempt to criticize this Bill. I am not appearing
. here of my own choice, but I have been requested as a manufacturer dealing
- with production under patents, to present some views growing out of my
- experience which might be of some benefit to you gentlemen in enacting the
law governing patents. i : R
: To the layman it seems the subject should not be complicated. There
appeat to be about four phases to be dealt with: one, the rights of the inventor;
two, the rights of the public, three, the rights of the manufacturer; four, your .
relations to other countries. e i

I have heard considerable criticism about our Patent Department’s admin-
istration of our patent laws as compared with the Patent Department in the
United States. I am not fully in accord with that ecriticism I think both
countries in their patent laws are decidedly deficient, because the patents issued
by either country are not positive and conclusive, but are subject to review
" by the courts. That being the case, the amount of investigation made before
issuing a patent is not so serious. v

The man who creates an invention is entitled to fair rermuneration for
that invention. It seems to me that such remuneration can be made. and
proper treatment accorded by a board which is free to act and to judge all
the phases and conditions that surround the transaction. :

With respect to an eighteen year period in which a patent may be active,
I fail to see wherein that or a ten year period or in fact any fixed period is-
equitable. If you take the invention of the incandescent light, you will find Mr.
Edison was seventeen years in completing the invention. With an eighteen year
. limitation, he would have had one year to establish plants, to get equipment, to -
form a selling organization and put his product on the market. You would hardly
think that condition fair. There are other patents that can be completed very
readily because they may be simple in their construction, and considering all
the conditions surrounding the invention eighteen years might be an exceptionally
}ong time.. It may be necessary to put into your Act a specified time; I am
inclined to think that is true. But I think the board or the Minister of the
Department should be given a maximum leeway within which to extend or limit
the number of years that the patent is to be operative.
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Hon. Mr. GriesBacH: Is that done in any other countrjr?‘

Mr. Caruiste: I do not know. I am talking only as a layman. I will say

‘this, the man operating the business could not say what he would definitely do
eighteen years from now. I am inclined to think he would not even venture to

say what he would definitely do in two years. But in this Bill you are giving a
concrete and definite ruling as to time. I think this should be reasonably left -~

to discretionary modification by those who are administering the Patent Act.

Now, as to voiding the patent in three or six years, or any other definite v
period, I think it cannot be done in an equitable way. Again I think that should

be left with the board. You might set up a period of three or six years, but the

board should have the right to modify that period. In many cases it is impossible
-to operate a patent within three years or even six years. In the case of the =
incandescent light it took seventeen years. I think the only way in which it

can be reasonably handled is to leave the matter flexible.

With regard to a patent that is granted and production held up, perhaps for

some selfish reason, I think the board should be empowered to force production

or to cancel the patent. It should be the judge on the facts and the conditions, ,
having in mind the operations under the patent and the benefits accruing to the -,

people at large. :

Another item brought up was the period between the ﬁlihg of the applica~ §
tion for the patent and the granting thereof. If I understand it correctly, when =~ '

the application is made it does not become public. Later, when the patent is

granted, if some body or some concern has infringed on the rights of the patentee,
then the infringer is liable to an-assessment on the production or to a fine for
the period over which he had operated, although, not knowing the application -
was in, he was innocent of any violation. I think that is unfair. There are two ' !
ways in which it might be handled. One is to make the application known to
the public through publication; the other is to make infringement date from .

the issuing of the patent. il

Instead of dealing with the matter generally I would prefer to call your '/
attention to concrete cases. Patents should be filed when issued. I could give =
you cases of hardship resulting from that not being done, and I could ocecupy =
your time for the next two hours, but I will confine myself to a few examples

for the next three or four minutes. :

I will take first the Overman case in the United States. It applied to the '
manufacture of a certain type of motor truck tire. Those who manufactured '

this tire manufactured it under patents granted to them, and they thought the

patents were valid. They manufactured the tire for a period of sixteen or ; '.';
seventeen years. Action was brought against them for infringement of another = !

patent, and they had to pay $1,000,000 and spend about half a million dollars in

fighting the case. The penalties were made retroactive for fifteen years. That

hardly seems fair.

Let me cite another case in the United States, Perlman against the Standard '

Welding Company. The Standard Welding Company were granted a patent.
to make a certain rim or automobile wheel. At a later date Perlman was
granted a patent along the same line. The Standard Welding Company were
permitted to manufacture; they grew into a very large manufacturing concern
and were serving a useful purpose. Perlman entered suit, and it was decided
by the court, whether justly or unjustly, that Perlman was the originator of

the idea. This was granting Perlman a patent after the other patent had been

granted and after the business had been established. The damages against the
Standard Welding Company were so great that they could not pay, and they-
turned over their plant to Perlman. i
There is another case that I would call to your attention. This litigation,.
which was carried on in both Canada and the United States, was started in 1927.

It is still in the United States court, and the matter will likely continue in_
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litigation for one or two years more. Now, let us see in what condition this
places the manufacturer. He does not know whether he is violating that patent
or whether he is not. I have noticed statements in the paper saying that if this
decision goes against the manufacturer it may involve a settlement of about
$30,000,000. The cost of litigation is great, the interference with business is
great, and the uncertainty of the outcome is a most disturbing and even a
threatening influence, e
. I will give a case which applies in Canada as well as in the United States.
It has to do with a minor industry, but it illustrates the point. Patents issued
for the manufacture of Cincrete blocks. They are somewhat like a concrete
block, but are manufactured from cinders. After the patents were granted real -
estate was bought and factories were established in Canada and in the United
States, and machinery was bought and installed and manufacturing was com-
menced. Only a short time afterwards it was found that these patents were not = =
va%)ilf.l. The result was a great loss of money. That, I think, is unfair to the
ublic. ! :
2 There is another thing which you gentlemen who follow the patent law
have no doubt come in contact with. I refer to individuals who collect and pur-
chase patents of various kinds. Such a person has a knowledge of patent law,
and he sets up these various patents that he buys and finds out how they may
adversely affect some industry or group of industries. Then he get out a notice
of infringement. In some cases he may bring suit, but in most cases he tries to

get a settlement out of the manufacturer affected. I could cite a case of that - :

kind wherc it was found beneficial, perhaps, to a certain manufacturer to pay
suck an individual $1,000,000. it A
Hon. Mr. GriesBacH: Is that a Canadian case?

" “Mr, CarusLE: No, it is a foreign case.

. and Rubber Company of Canada, I may say that nearly all our manufacturing
in produclion is done under patents. Some of those patents we own, some we
'have assignments for, and in respect of others we are operating under licences
~ from ‘sourres not directly connected with this particular branch of industry.

To-day our company stands in this position: while it does its operating under

" patents thal are legal, and while we think we are operating in accordance with
. the law, we have not any assurance that any of these patents wouid be sus-
. tained in an Upper Court or -a Court of Final Jurisdiction. - We do not know
that we are not subject to penalties and conditions such as I have enumerated,
and the only way we can be sure is to have each and every one of these patents
taken to 8 Court of Final Jurisdiction in order to secure a decision as to whether
they are legal or not. It may not be practicable to do that, but you see the
position we are in. ' . -

I would suggest to you gentlemen who have the compilation of these Acts
—1I have cited cases, and could cite many more—that there ought to be an
estoppel with respect to how far back the patentee may go, in collecting. If a
* concern is manufacturing innocently in violation of any law, if it has used
ordinary precaution, I do not think it should be penalized as was the company
I referred to in the case where they went back fifteen years. A patentee should
know whether his patents are being violated. If they are, he should give notice
to the person violating them, and then that person should be responsible from
the date of receipt of notice from the patentee. If the patentee has not a rea-
'sonable chance to know that his patents are being violated then I think he
‘should have some recourse. :

There are two things in the Act or the amendment to the Act upon which
I would like to make some comment. One is the provision with regard to content.

I think it has no place in the Act. The content, whether it is foreign or domestic,

- is a matter, I think, of government. Perhaps it should be regulated through a
protective tariff or other means, but I do not see where it fits into this Act.

As President and Manager for a long period of time of the Goodyear Tire o
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As to the I:natter of returns, if they are called for every year, I think it is

going to be cumbersome and that there is little to be gained by it; but I think
the Department should be given full power to call for returns on any patent or

number of patents as it sees fit, and, should anybody refuse to comply with the

request for information, I think the Department should have jurisdiction to

~ impose fines or even to cancel the patent. There is a condition under which foreign

patents are used in Canada and where the owners might fail to report. Such

patents might be cancelled. That would result in great hardship, and if the
Canadian manufacturer were deprived of the use of that operation it would =
result in a great loss of money. In that case I think we should know what con-

cerns are operating in Canada under these Acts and they should have due natice.

I think that the suggestion I am going to make should be of great benefit
to the patentee, the producer and the public. My thought is that when patents -

are issued they ought to be final. When a government has issued a patent, I do

- not see why people who go into production and make large investments should
be confronted by conditions such as I have enumerated. Ultimately a final

decision is made in these patent cases, usually by a court. I would suggest that
the Patent Department be divided into two divisions; one that might be called
the operating division, which would carry on much the same as the department
does to-day; and the other should be a judicial division. I see no reason why you

could not get as high efficiency from a judicial division of the Patent Department

as you can get in any of our courts, even the Supreme Court of Canada.

Hon. Mr. GriesBacH: Is it part of your suggestlon that there should be a 3

~ Government guarantee of patents?
Right Hon. Mr. MercHEN: The Torrens tltle to patents

Mr. CARLISLE: Senator Meighen has said in a word; it is a Torrens t1f,1e to .

patents.

Hon. Mr. GriesBaca: Would you favour an assura.nce fund for guaranteemg
: the Government against loss?

Mr. CarusLe: Will you let me finish, please, and then I W111 answer any %

questions. I have only a few more words to say. Judges who were operating

within the Department, handling similar cases day. in ‘and day out, should be the
most efficient men for passing final judgment on the matters that come befare
them. If there were a Torrens title to a patent, it would make the patent worth
something to the patentee and to the public. Then there would be some safeguard

to production under the patent. It may be argued that it would be going too far
to have a judicial division right in the department, because some of the judges

might become biased, and there might be frauds that would find their way into

the department. I am not fearful about those things, but I think that provision
should be made for an appeal on facts, from the Patent Department to an appeal
court. An appeal should be allowed only under certain conditions.

When one considers the waste of time, the disturbance to business, and the
huge amount of money that is spent, all because of patent litigation, it would
seem that we are not handling the matter very efficiently. Because of an attack

made on a certain process that we were using, three or four years ago, we had to . -

go to England for certain proofs, we had to go to continental Europe for certain

proofs, and we had to go to the United States for certain other proofs. That
disturbed us greatly, and in the end it was found that we were not violating any

. patent.
There is one other point. There are so many patents in existence throughout
the world that it seems very difficult to get one that is wholly original. I know

that in looking up the patent in the case I have referred to, we went into the
leather goods business because there is a machine used in it that we thought might 1

perhaps have some similarity to the machine we were using.  Sometimes you

13 2 o
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may have to go into the machines used by forty other busmesses When the
Patent Department receives an application for a patent, and the invention is
found practical and beneficial and not to violate the rights of others, especially -
in a monetary way, and where the invention is to be used in a specific way for
the production of specific goods, it would greatly simplify matters to have the
patent considered as original. Such patent should be confined to its speclﬁc :
purpose.

Hon. Mr. CagaN: In relatlon to the productlon of the speclﬁc article or
commodity?

Mr. CaruisLE: Yes. If at a later date it is found that this same device
or invention should be extended to other fields of operation, then I think the
patentee should apply for supplementary letters patent. It would then be up
to the Board, which would have all the information before it, to declde Whether e
or not supplementary letters patent should be granted. 2

That is all I have to say. I have given you merely a wewpomt from one
who does not know patent law and has not the presumption to tell you how
" to draft a law; but it is the result of experience with conditions that. have to -

be contended mth when you are producing under patents. I think th%e 6On~5 i

ditions should be 1mproved

Hon. Mr. GrmesacH: Mr. Carhsle, you did not dlscnmmate between your e

experience with Canadian patent law and your experience with American patent

law. I observed that your complaints about lengthy litigation and heavy =
_damages, and so on, applied to your experience with American patent law. =

Did you intend that the same remarks should apply to Canadian Law?

Mr. CarrisLe: I think the conthlons are somewhat better in Canada ;
than in the United States.

Hon. Mr. GrieseacH: Of course, your company is an mternatmnal one. .

- Mr. Caruste: The Goodyear Tlre and Rubber Company is a 100 per‘

~ cent Canadian company.

‘Hon. Mr. GriessacH: I had ocecasion to look into your affiliations, for a o
certain purpose, not long ago. Your company is Canadian, but with affiliations .- ..

in the United States.
Mr. CARLISLE: Yes.

Hon. Mr. GRIESBACH: Me your complamts directed against the patent law :
of the United States or the patent law of Canada?

Mr. CArLISLE: Agamst both, agalnst the system. I am making the pomt .

that when a patent is granted, elther in the United States or in Canada, it 'is

meaningless until it is adjudicated on.

Hon. Mr. GrmesBacH: Referring to your suggestion of a Torrens tltle to
patents, that involves a question as to the validity of patents, and the possi-
bility of injustice being done. Under the Torrens. system, in connection with
land titles, a fund is created for the rectification of any injury that is done.
If you are going to follow out the Torrens system, a fund must be provided .
out of fees paid by applicants, out of which fund anyone who was injured by
the decision of the judicial division of the department would be reimbursed.
And that raises the question of the struggling inventor, who wants to get a -
patent. It is all very well for large manufacturers who have acquired patent
nghts to pay heavy fees, but would not such fees have the effect of discourag-
ing the small inventor? -

Mr. Carursum: If there is any action brought against the government, I
do not think the patentee should pay any of the costs. And I suppose it would

be necessary to get a fiat to bring action against the government?
047242
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Hon. Mr. LyncH-STAUNTON: But the point is that it would cost the

inventor a lot of money to prove to the satisfaction of the department that he FL 1.'__.

has a patentable article at all.
Mr. CaruisLE: I do not agree with you. He would prepare his apphcatlon

the same as he does now, and after the application is made, notice should ' -

~ be given to all countries with which we have reciprocity in patent matters, -
and the application should be published in Canada, and the granting of a °

patent should be postponed for one year.- During that year any person would =

have ample time to make any objections, if he so desired, to the granting of

a patent. I am trying to keep these cases out of long l1t1gat10n When a :
patent is granted it should be of some worth. I do not consuder a patent

has any worth until its validity is beyond question.

Hon. Mr. LYNCH-STAUNTON: - Supposing it were proved to your satlsfachon '5:" v

that after you had issued a patent to me I had really no right to it, that I had‘
stolen it, as people often do, from the true inventor, what would you do? - 527

.. Mr. Caruisre: I mentioned that when I was saying that patents should be‘ o
 final, unless the Commission should find later that something had not been

disclosed or that fraud had been practised. My contention is that such a = -~
Commission, especially when backed up by the Department, is more competent '

o deal with & matter of that kind than any other sort of jurisdietion. . .

Hon. Mr. GrmssacH: The guaranteeing of titles is a very interesting sug-
gestion, but it seems to me it is surrounded by terrific difficulties. Certainly
the question of compensation would arise, and somebody must pay it. = 42

Right Hon. Mr. MeGHEN: There is no reason why the insurance fund
should be any more serious in relation to the value than it is, say, in the land
system. There it is really of more value to the little fellow than to the big. -
Hon. Mr. GriessacH: The question of land titles is simple compared Wlth :

Right Hon. Mr. MEIGHEN Perhaps so. T T
Hon. Mr. GRIESBACH: As a matter of fact where the Torrens system emsts. 74

it has been found that the fees paid into the fund far exceed any calls made’ it

upon it, and they have really become part of the revenues of the Government. .

But here is a business which, as Mr. Carlisle points out, is full of difficulty and ey

danger, and I find it lmposable to figure out what the fees should be.: He is
speakmg of millions of dollars of damages.

time: '

Right Hon. Mr. MerGHEN: But he would limit the right to issue to a oertaan & ]

Hon. Mr. GriesBacH: It would not be the Tomens system in any sense of A

the word. It would be but a pious hope.

Right Hon. Mr. MEIGHEN: You could have a Torrens system in patents the : "

same as in anything else.

. Hon. Mr. LYNCH-STAUNTON ; Mr Carlisle says that it is a practical mnatter
and that a man of large experience in the Patent Office would be able to decide.
It should not be left to the hair-splitting distinctions made in the courts.

Mr. CarusLe: May I say that you are likely to have a number of questions
that, as I have said, may be visionary, but I have given you my suggestion in
case it may be of some benefit. You may study it, and if you find it would be
of any practical benefit, I shall be pleased; if not, I shall not be disappointed.
As to these legal and technical questions which you may ask, may I say. that
I can give you no really worthwhile or intelligent answers. .

The CramMAN: Thank you, Mr. Carlisle. 154

Mr. J. J. AsEworTH (General Manager Canadian General Electnc Com ;
pany Limited): Mr. Chairman and gentlemen, I am not going to attempt to




BANKING AND COMMERCE 17

deal with the technicalities, some of which have been brought up during the
various remarks made so far, but rather to lay before you the viewpoint of
the people who are in charge of large manufacturing concerns. :

I presume my company, the Canadian General Electric Company, can be
taken as a fair example of large reputable manufacturing organizations, and
probably also of the smaller ones, all of whom have their ideals, and all of
whom no doubt desire to carry on their business in a proper way. 5

" We think that the present Act has been fairly satisfactory. Some points
have come up between our own patent departments and our legal departments,

which perhaps should be composed as between the Governmental Departmnt . - b

and the manufacturers or owners of patents. That is a short general statement
" of our view as to the present Act. it TR :
~ The Hon. Mr. Cahan referred to the Bill under discussion as being in some
measure a further protection of the patentee. Which perhaps it is if you do
not give him something with one hand and take that something away with
the other. ; : ‘ /

- Reference was made to the great number of patents which are taken out
by so-called foreigners. They are foreigners inasmuch as they are not citizens

of Canada. But in the majority of cases the patents which are the subjects -

of inventions by foreigners are taken out in Canada by the concerns through
whose instrumentality these inventions have been secured. Many concerns .
“operate important research laboratories in these countries, and they protect
themselves in the several countries including Canada. e i e
Though most. of these patents are assigned to some manufacturing concern =
or to some individual in Canada who would be prepared to operate them, if the
demand arose, every owner of a patent in Canada has naturally a desire to see
his patent operated in order that he may get some revenue from it. So that
while the names of the inventors are in many respects foreign, the actual pat-
ents are owned and controlled by Canadian persons who would be only too,
willing to see them operated if it were possible to create a demand. In other.
words, the demand for a certain article must precede the operation of the patent.:

There are patents bearing on many kinds of products. Under the present Bill .« "

it is proposed to automatically consider a patent void if it be not commercially -
worked within a period of three years from the issuance of the patent. That

may be very fine in the case of a small device which has been invented and for ‘;v‘ '

the manufacture of which the necessary equipment is available and for which

a public demand may be created in a few days or weeks. But all cases are not e

of that nature. I should like to cite an example, for I think perhaps it would
go home better than a less concrete argument. There is illustrated in Hydraulics,
a journal which I picked up, and which may be read by some of the gentlemen
here who are interested in electrical power production, a new device which over-
comes one of the greatest difficulties experienced in the transmission of electrical
power. Heretofore electrical power has been transmitted at high voltages of
‘alternating current of various periodicities. In some cases it is what they call
non-synchronous; in some cases it may be generated at 25 cycles and employed
at 60 cycles. Over a period of something like eight years a company in the
United States has developed a machine, a static device, which enables you to
take one class of voltage, and raise it to the desired voltage for transmission
without moving machinery, and to step it down at the other end, still without
moving machinery. That concern has been working since about 1925." The
first patert was issued in 1925. They have set up many experimental installa-
tions and have at last succeeded in producing something which will do the trick
up to several thousand horse-power, or kilowatts, and they are on the way to
something that is really important. :

Now, had these provisions of the Act been in force in the United States
there would have been no effort made to take out patents, because they would

947242}
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have known they could not possibly use this device within three years. You
get into a situation such as the one which existed when the Act which preceded
the one of 1923 was in force. At that time every patent had to be used within
two years or it became invalid. The result was that we made no effort to take
out patents and pay the expenses of so doing, because we knew they would be =
automatically invalidated. When the Act of 1923 came into effect we adopted
a policy of taking out patents on any device that looked as thought it might
be used af. some later time. Now, if you remove the incentive to the inventor = =
you remove the possibility .of creating work in this country. g e
~ Hon. Mr. Casan: With regard to the illustration you gave for the setting
up and stepping down of power. They began in 1925, but in successive years =
as ttl;e improvements developed they obtained new patents on the improve-
ments. :
: 1\31_'. AsEWORTH: They couldn’t. They have taken out supplementary
‘patents. : , e
Hon. Mr. CaHaN: Year by year, as the development went on. AR
Mr. AsaworTH: But the basic patent may have been in use for twelve
years ' Sl
Hon. Mr. CAHAN: Quite so. Fa A R
Mr. AseworTH: I will give you another instance. We happen to be inter-
ested in power research. My company is connected with the General Electric
Company of the United States, and we have available to us all the resources of
their research bureau although we are purely a Canadian company. ‘In the
process of research, looking for inventions, they fell upon a chemical compound
- which is largely used at the present time, and which is the only real finish for
motor cars. It is used on nine-tenths of the motor cars in use to-day. It is
composed of certain acids known as phthalic anhydride and glycerine. That
discovery lay dormant for many years until it was used for some other purpose;
then it began to be used for paints and varnishes. Under the present Bill the
patent on that would have lapsed. So it takes more than the mere patent.  The i
patent specifications and the patent drawings are merely a nucleus around ' ° -
~ which you build something tangible, and that takes years of time and hundreds '~ =
of thousands of dollars of money. : , VUL s e
I may say it has always been our desire—and when I say this T think I = =
am speaking for all the manufacturing concerns in Canada—to manufacture =
under the patent and employ labour rather than to hold it and set it aside for
some other purpose. There is no object in doing that. There is no money in = .
it. I think every company is desirous of satisfying the demands of the public, . {
and there would be no reason for either refusing to manufacture under a patent ° . -
or to give a licence to someone else. For that reason the licensing provision in
$he present Act seems to me to meet the demand. ' i
With regard to the annual report which is proposed, it seems to me that
it would be very onerous to require such a report on a very large number of '
patents. We, for instance, have some 2,200 patents. At the same time we
are willing, as I think every other company would be willing, to give whatever =
information may be desired by the governmental department. Therefore, ==
before any such drastic change as has been written into the present Bill is =
made I think it should receive the most earnest consideration not only of the
parliamentary bodies, but of our legal friends and our manufacturing friends,
who should be called in to the discussion. Until that time I think great care - .
'should be exercised in drawing the clauses of an Act which may affect us all
most seriously. : SR
Hon. Mr. CaseraiN: May I ask just one question? Would that wonderful
new device that you spoke of transform 25-cycle power into 60-cycle power?

Mr. AsaworTH: Yes, 25-cycle current into 60-cycle current ;
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Hon. Mr. Cascrarn: Would it be very expensive?
“Mr. AsgworTH: It will change the 60-cycle current into direct current.
Hon. Mr. CasgraiN: That will save the Ontario Hydro? :
Right Hon. Mr. MEiGHEN: There will be no charge to the Hydro for it,
will there, Mr. Ashworth? ' : . -
Mr. AsHWORTH: A small charge. : : ; et
. Hon. Mr. CagaN: Mr. Chairman, I would like to make a comment. At
- the hearing which was held before me as a Minister, I said that I thought

" the Canadian General Electric patents were administered with scrupulous care,

and more nearly in the interests of the Canadian consuming public than is the
case with a great many other companies. That is due to the General Electric
Company’s constitution and its relations to the great American company of the

same name. I understand that in Canada the Canadian General Electric Com- .
. pany has a licence to use all the patents and improvements and, what is more .
important, all the expert knowledge that comes from the research department -

of the American company, and therefore it maintains a very stable equilibrium

‘between manufacturers in the United States and in Canada. But mo such

gituation exists with regard to 85 or 90 per cent of the patents which are in
force in Canada, issued from the Canadian Patent Office. If the existing evils '
are to be remedied, it will be necessary to find some compromise which will
protect the companies that are manufacturing in Canada, as distinguished
from those which are not manufacturing in Canada and have no intention of .
doing so—and they are the vast majority of the foreign patentees. They,
use the Canadian patent in order to establish a monopoly here, and this aliows
the ffforeign producer to manufacture and bring in an article, no matter what the
tariff is. ; ' T S
There is another fact. A patent is not rendered void by reason of non-
manufacture for three years. That is not a fair expression There is a '

suspension for a time until manufacture is begun and where there is a demand. ' .

‘That three-year provision is in the English patent law, and it has heen in the

English patent law for many years. And in no case in England, except one,
has a patent ever been extended beyond the sixteen years, so far as I can

ascertain. That was in the case of a very important patent, concerned with '
the production of certain machinery for shipping. It was highly important
to the Naval Department and to the large shipbuilding firms of England. The
patent in question had been suspended for more than three years. owing to
conditions arising out of the war. And a special Act, an unprecedented Act,

was passed by the parliament of Great Britain, to provide for an extension :

of the term beyond sixteen years. But I confess that hydro-electric machinery
has not been developed in Great Britain to the extent that it has in Canada °
-and the United States. I remember a discussion I had during a meeting at the
Economic Conference. One of the heads of a great engineering firm in Great
Britain came to the conference, and when asked what he required in this
market he stipulated that what was practically a monopoly should be given
by tariff concessions to the manufacturers of hydro-electric machinery in Great
Britain. He said he understood we were going to proceed with the development
of hydro-electric energy of the Saint Lawrence, and there was prospective
development in northern Ontario. I am only a novice, but I have had some
experience with hydro-electric affairs, and I was able to assure him that if all
the hydro-electric companies in England were put under one roof, with their
experts in the attic, you would not have as well-equipped an enterprise as the
Canadian Westinghouse Company or the Canadian General Electric. And I
saw no reason why we should transfer to Great Britain, by tariff legislation,
or tariff concessions, the construction of hydro-electric machinery which they
were not then equipped to manufacture; and I pointed out that they did not
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have available the scientific research and the expert administration which were
necessary to the efficient production of this machinery I pay tribute to the
Canadian Westinghouse Company and the Canadian General Elcctric Company. <
I had dealings with them thirty years and perhaps longer ago. You must not,
however, take them as being typical with respect to production in Canada =
under Canadian patents. While those companies must be reasonably protected, =
their circumstances, which the gentleman has just stated, do not apply, T think, =
in the case of 75 or 80 per cent of the patents which have been granted under
Canadian law. : , - R T Cae g
Hon. Mr. CasgraiN: In Newfoundland all the hydro-electric machinery came =
from England, and it worked very well. There is some at Corner Brook and
at Grand Falls. i : o AR B
.On another point, why should there not be a clause in the law that if manu-
facture is not proceeded with in two or three years, the patent is void? .
. Right Hon. Mr. MmicaEN: That is the law. SR
- Hon. Mr. Cascran: I approve of that. :

"~ Hon. Mr. Lamp: I should like to ask Mr. Cahan if he has any objections e
to make about the suggestion of Mr. Carlisle as to dividing the Patent Depart- 7
ment into two sections, an operating section, and a judicial section. T

‘Hon. Mr. Caran: I do not want to pass any reflections, but I do not think =
the Canadian Patent Office has been efficiently administered. I think that in the
last thirty years many patents have been granted which never should have been ¥ .
~ granted.  There has grown up in Canada an idea that the patent office is a

revenue producing branch of a department of government. It should not be
administered solely as a revenue producing branch. It should be thoroughly -
equipped and reorganized, but the difficulty is to procure officials who are '
thoroughly competent at the salaries which the parliament of Canada is willing
to pay for such services. I remember that at one time I went with Sir John .
Thompson to interview Sir William Van Horne, with regard to getting his advice =~ =
as to procuring a manager for the Intercolonial Railway, Sir William asked & |
him, “what do you wish? What are his qualifications?” and Sir John stated =~ '
them at great length and specifically. Then Sir William replied, “well, Sir John,
if I can find that man, I am willing to pay him $50,000 to $75,000 and even then
I will think I am getting him cheap.” : : : il J

But we have to have a thoroughly efficient organization of the Patent Office;
there is no doubt about that. This Bill when enacted should be brought into
force by proclamation, and this step should be taken only when we have = i
succeeded in reorganizing that office. v IS :

Patent litigation is not very extensive in Canada. Appeals from the decision

of the Commissioner are taken to the Exchequer Court, and from there to the
Supreme Court of Canada. Its decision is practically final in patent litigation.
Only one or two cases have gone to the Privy Council. But I think you should |
revise this Bill on the clear understanding that the Patent Office is to be recon- |
structed, reorganized and reformed. Having that understanding in view, I think 5 |
you should proceed to consider what should be enacted to ensure that legitimate !
industry in this country may be protected and that all foreign combinations
which seek to control the domestic market of Canada may be duly restricted
and restrained. : : e

Right Hon. Mr. Gragam: What do you think, Mr. Cahan, of the advisability
of Mr. Carlisle’s suggestion to establish a bench of judges, another court in the
Department, from which there would be no appeal except under some very <55 |
excentional eircumstance, in order that the patents granted might be practically
final? I am rather enamoured .of the proposal. ; X g

Hon. Mr. Cagan: I think that would be going a very long way to bring
about finality. I think the suggestion made by Senator Meighen at an early
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stage of the discussion might well be considered and worked out, that those
having secured a patent and working under it should not be liable for damages
by way of compensation for past sales unless they had clear notice and knowledge
that they were infringing upon a patent outstanding. I think you may find some
compromise there which would be helpful and effective. ;
Hon. Mr. LyncH-STAUNTON: It has been suggested, Mr. Cahan, that your
Department should pass upon the validity of a patent, and that then it should
be binding. That question, I am told, has been considered in England and in
France, and in both countries it has been rejected. 9% s
s Hon. Mr. Cagan: It does not prevail in those countries. As to its actual
~ . rejection, I do not know. . : £ i
Right Hon. Mr. MeiceEN: Neither does the Torrens system in regard to
land titles. I never have been able to see why the principle should not apply. I
know it is a tremendous innovation, and we would not have time in one session '
to work out a plan properly; but I do not see why it should be more complex in
relation to patents than to land. The Government had nothing to do with the
question of land titles, it did not issue patents, except patents originally from

itself. But in relation to patents of invention, as distinguished from land titles, .

it does virtually give an implied title. -

Hon. Mr. Lynca-STAUNTON: I do not believe in the bureaucratic administra-
" tion of justice. = : : A ey
- Right Hon. Mr. MrcuEN: What bureaucratic administration of titles is
there in our province? It is the greatest reform ever brought about in our civil
law, and we are all wondering why we were so foolish as not to avail ourselves
of it long before. _ / ; i i ~

The CrarMAN: The Committee will now adjourn. We will assemble here
after the Senate rises this afternoon, probably about half-past three.

The Committee adjoumed accordingly.

AFTERNOON SITTING
The hearing was resumed at 3.30 p-m.

Mr. R. S. Smart, K.C., Ottawa, appeared before the Committee.

Mr. SmarT: Mr. Chairman, I have considered this Bill rather carefully, and
--a8 some of the conclusions that I am about to express differ from those that have
been expressed by the Hon. the Secretary of State, perhaps I should say
first upon what they are based. I have practised for the last. thirty years as a
patent solicitor, for the last twenty as a member of the bar and counsel in con-
nection with litigation on patents, and during that twenty-year period I have
been, I think, in the majority of those cases in which patents have been litigated
in the courts. Naturally I have acted both for the plaintiff and the defendant,
so that I have been concerned with attacking patents as well as supporting them;
and also I have acted for manufacturers, and for inventors who are not, associated
with manufacturing companies. In appearing before this Committee I am not
representing, nor have 1 a brief from, any particular client. But naturally I
have a considerable interest in seeing that what may be termed the patent system
of Canada continues to have a favourable development. As long as I have been
concerned with it the development has been favourable, I think; the amend-
ments have been in the direction of securing greater definiteness in the conditions
under which patents should be granted, and as regards what attack may be made
on their validity.
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I am afraid that this Bill will give the system a considerable setback, because

_it strikes, I think, fairly deeply at the foundations on which the development has
taken place durmg these last years. It does it in two respects: One with regard

to conditions to be imposed both as to manufacturing or working on a commercial

scale; and the other, as to the limitation of time within which an application may

be made. There are also a number of matters in the draftmanship of the Bill -

~ which I think would give rise to considerable uncertainty, but I am not propos-

ing to touch on those at this time. I can offer any suggestlons with respect to '

them as particular clauses are to be con31dered

The purpose of all patent Acts, I think, is two-fold: First to encourage them‘,‘-“f
individual inventor—that is, primarily in Canada——to produce something new =
which will be of benefit, and second, to ensure that what has been invented will be £

available in some form to the pubhc within a reasonable time.
Right Hon. Mr. MEcaEN: Why say ¢ in some form ”? :
Mr. SmarT: Well, I should have said in some commercial form; that i ls, that

it should be on the market so that the people of the country can get it. Inother
words, it is so that an mdustry should be established. I think that in the anxiety =~
to reach the second objective, there is a tendency to kill the goose that lays the .

golden egg. All patents are not alike. The variety of the subject matter is almost |
as infinite as any other kind of speculation that can be made by the human mind. " * ©

Some inventions can be put on the market on a large scale in a very short time.

For instance, this cigarette lighter that I have in my hand, was sold to the number- i
of 800,000 in the United States, the second year after it was invented; and the ..
third year there was a large number sold in Canada, and a factory was estabhshed.' At

Hon. Mr. Lairp: Is that the kind that lights?

Mr. SMART: Yes, it is the kind that lights—almost every time. Other mven- T
tions, such as those relating to railway signalling systems, for instance, can be
adopted only after many years of work in persuading some railway th-at they A
should use them, in persuading authorities that they must be used. fis ‘

Hon. Mr. DANDURAND And there are only two possible purchasers, .‘,‘" s
Mr. SmaRT: Yes. Another invention such as something relating to a paper

mill, can only be used after the engme-ers and others are persuaded that it -

should be. Some inventions require large manufacturing equipment, and the

individual inventor, who is on the outside, must wait until he has persuaded

someone that it is commercially feasible, befone he can sell his invention. ;
In Canada we originally had a very rigid law which. provided that a patent
became void if the article was not manufactured in two years. That was
modified in 1903, by providing that certain classes of inventions should be put
under what is termed a compulsory licence clause. I think the decided cases
with regard to both these classes show the difficulty of courts applying the
requirements to all classes of inventions. In the end the law was amended in
1923. Meanwhile there had been a series of international conventions, and
Canada joined the convention of 1928. Her obligations as regards other coun- .°
tries, therefore, are as defined in that convention. And I may say that in the
revisions of that convention there has been a progressive change from more or
less restrictive conditions as regards the working of patents. The condition
which is presently in force in Canada, after dealing with the right to prevent
the abuse of patent monopolies, says (un article 5):— '

These measures shall not provide for the revocation of the patent

unless the grant of compulsory licences is insufficient to prevent such Vi

abuses.

In the more recent convention, which was made in London last June, there
was a still further amendment proposed with respect to that, which "would
make it easier and not harder to comply with the patent laws. So I think that
in other countries, and that includes the majority of the countries of the world,
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the direction of change in the law regarding working has been in favour of
making the conditions easier—not out of sympathy for the patentee, but more
out of self—lnterest of the country granting the petition. For the second objec-
tive, that is of getting something into commercial operation, is ‘dependent upon
there being a monopoly for a given pemod so that capital may be risked, the
necessary plant built to place the invention on the market. All this takes a
number of years. If that period is too short, and if the patent became auto-
matically invalid, as it did a few years ago, encouragement is given to pirates
who cast a keen eye on inventions which they can copy and put into use.

~ Naturally there would be many of such patents. I do not think that the in-

dustrial development which would result from that kind of piracy is as suitable
and far-reaching as that which is possible under the present patenrb l-aw, which =
I think provides adequately against abuse. ‘ :
.- This whole subject, I may say, was investigated by a very well-selected
committee under the Board of Trade in England. The present working provns-
ions of our patent Act correspond reasonably closely to those which are in force
in England, la.lthvough there have been some recent amendments as to the abuse

of monopoly in England, which have not.been incorporated here. That com- o

mittee started to work in 1929 and its report was made in 1931. Dealing with
the evidence which they took and summarized, and with the compulsory licence
sectxons, which are in their Act as in ours, they said:—
The evidence placed before us did not show any genepal demand for
any alteration of the principles underlying the provisions of the section.
On the contrary, the viéw expressed in the Report of the Committee of
the British Science Guild, and confirmed by several witnesses, was that
' the existence of the section has had a strong moral effect, and that diffi- -
culty is rarely experienced in obtaining licences on reasonable terms with-
out resorting to proceedings under the section.

That conclusion is one which I personally would appliy to the present com- '
" ‘pulsory licence provisions under our law. i

¢ Right Hon. Mr. MercHEN: That is, you Would leave them just as they are?. .

Mr. SmartT: I should. I think that the present section has been working =

very well. Not many compulsory licences have been granted.
¢ l%hgh’c Hon. Mr. MEIGHEN: None at all. The section has not been working
at a

Mr. Smart: T have obtained the grant of four or five compulsory licences.

Right Hon. Mr. MeicaEN: I understood the official to say this morning that
there had not been any. I am now told that there have been two or three out of
say 50,000.

Mr. SmarT: In dealing with figures on patents, I think one must always take
into account that about 90 per cent of the inventions are good for no purpose at
all, about 9 per cent have some purpose and about 1 per cent are real inventions.
Only very few inventions get to the stage where someone wants a compulsory
licence, and I think there are adequate provisions for them in our present law.

Right Hon. Mr. MerGaEN: We probably have 100,000 patents in Canada.

Mr. Smarr: Possibly that many in foree, yes.

Right Hon. Mr. MeicHEN: One per cent would be 1,000.

Hon. Mr. Grmesaca: What do you call a compulsory licence?

Right Hon. Mr. MercaeN: The Minister can force the giving of a licence.

Mr. SmarT: Under the present provisions of the Patent Act, if an article is
not manufactured to an adequate extent in Canada, anyone after t.hree years may
apply for a compulsory licence to the commissioner of patents.

Hon. Mr. Grieseaca: What is compulsory about it?
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Mr. SmarT: The commissioner compels a licence to be granted on terms, such
as perhaps a 5 per cent royalty, or something of that kind, which are fixed after
a full hearing as to what 'would be reasonable in the case. :

Hon. Mr. Parent: Is that in the law, or is it a departmental ruling?

Mr. Smart: It is in the law, in sections 40 and 41 of the present Act. These . '
sections are incorporated in the present Bill, but made more drastic, and par- -~
ticularly in that after three years no action may be maintained on a patent - |

unless it is shown that it has been worked on a commercial scale. Of course
everyone forms his own conclusions from his own experience. Generally speaking,
~ I think in this subject, as in law, hard cases are apt to make bad law. And I |

think that the cases that have been brought to the attention of the Hon. the
Secretary of State, probably by reason of his office, have been exceptionally hard *

cases. I myself have not had experience of any similar cases. I know of no

instance in Canada where an industry is deprived of any useful invention by the i |

failure of any person to grant a licence for it in Canada, so far as the clients :
that I have had to deal with. And I may say that I have dealt with a great

many of the foreign applicants, because my office acts as agent for foreign =
attorneys, and we file many hundreds of applications each year. They have =
been only too eager to find' someone in Canada who would be willing to manu-

facture the invention on the basis of a licence. So from my own experience I

should say that the drastic revision now proposed is quite unnecessary and would

not attain the ends which are sought. - e ' ' 3
I was going to say that in the report of the Board of Trade they referred to -

the British Science Guild. This Guild had also investigated the matter and made =~ =
a report. A good deal of evidence was taken, and the conclusions are expressed '

shortly in section 23 of the report:— i _ S b
More than half the patents granted by Great Britain are granted to

persons residing abroad, and it is important that foreign-owned-patents

should be used for promoting new manufactures in this country and not
for restricting home manufactures in favour of imports. In past years the

chemical industry in particular has suffered from obstruction of this kind. ' -

Section 27 provides for the grant of compulsory licences, and in extreme

cases for the revocation of patents which are being obstructively used,
and it has been suggested that the remedies available under this section '

should be still further strengthened; it is a fact that in some countries i,ﬁ"l

patents are frequently invalidated on the ground of non-working. We . -

are informed, however, that section 27, as amended by the Act of 1919,

after careful consideration by the Parker Committee, has a strong moral -~ . =

effect and that difficulty is rarely experienced in obtaining licences on
reasonable terms, without resorting to proceedings before the Comptroller. |

In the absence of strong evidence that the present section fails in its
object we think that change would be undesirable. ety

The last sentence is an expression of my own views on the subject, and I have
Egt had brought to my attention any conditions which would warrant the

ange. ; 7 :
Right Hon. Mr. MeeEN: I will read you an extract from a letter
_received from one of the very largest Canadian concerns, but I will not give
its name at present. This is the extract:— - : HETRE
It has been quite annoying to us to be so frequently overcharged
by the foreign owner of a Canadian patent for his invention, and then
find that we have to import it from the United States or elsewhere and
pay duty upon it as well, when it was always the intention that when a
country gave a person a monopoly on an invention for eighteen years
he should at least manufacture it in that country at a reasonable price.

That is written by the general solicitor for the firm.




BANKING AND COMMERCE 25

Mr. SmarT: That might be an isolated instance.

Right Hon. Mr. MEiGHEN: No, he says “so very frequently.”

Mr. Smarr: I mean his firm might be an isolated instance. Of course, I
can have no opinion in the absence of knowledge of the facts, and I suggest
that facts of that kind usually can be presented in two ways. When the ques--
tion has come up before the Commissioner of Patents there is a good deal to
be said on both sides, and actual facts are developed in a way in which they
cannot be developed in a letter written ex parte to secure some particular
object. I do not think any conclusion should be drawn from it. '
. . Right Hon. Mr. MewcaEN: You may feel they did not have to pay too .
much, but you cannot possibly say there is no complaint. :

Mr. Smarr: The writer has a complaint, but I think on the basis of the

letter it is quite impossible to determine whether his complaint is justified =

or not. If the writer of the letter was before a committee or a court and could
tell the particular circumstances, one could reach a conclusion as to whether

~ the complaint was justified or not. ]

Right Hon. Mr. MeceEEN: It would be no use to get h1m before the court

 with the law as it is.

~ © Mr. Smarr: The remedy at the present time would be to apply for a
compulsory licence to manufacture, and under our present law the applicant
would almost automatically get such compulsory licence at the end of three .
years if the facts were as stated that he was being supplied entirely by articles
manufactured in the United States. That is what I am really suggesting, that

. this Bill has been drafted on the basis of complaints which have been sent
- to the Minister by letter, and that if those complaints had been investigated

by any body capable of making a thorough investigation of the facts, quite a

. different conclusion might have been reached as to the proper remedy to 2
""" be applied. £ 03 v WU

As regards the second point in the Bill ‘which I méntidned, the time of‘

: ~application, it is not as important as the first part on which I was speaking.
On the whole I think there is an advantage in allowing a period for application

in Canada after patents have issued abroad. That i1s to say, as long as our
law is in its present condition as to who shall have the right to obtain a
patent. 3 R :
In one respect Canada has the most drastic law that I know of in the
world, in this sense, that the Canadian applicant for a patent must be the first

inventor the world over in order to obtain his patent. Until the amendment

of 1928 a Canadian patent could be defeated by mere knowledge which had
been locked in the breast of someone in the foreign country. That was amended
in 1928 by providing that the knowledge must be available to the public before
it can be used to defeat a patent. But at the present time any applicant for a
patent in Canada must be able to show that no one in the whole world made
that invention available to the public before he made his invention. That means
that it must not have been patented, it must not have been published, and it
must not have been in public use in any one of a great number of countries.

The facilities for searching at the Canadian Patent Office are limited, and
the search which is actually made is also limited to Canadian patents. In the
United States alone there are probably fifteen times as many patents actually
issued as in Canada. So that the field of search respecting validity of a Cana-
dian patent is probably fifteen times as great in the United States as in Canada.
Consequently there is a very much greater chance of issuing valid patents in
Canada if there is opportunity for the United States examiner to have com-
pleted his search, so that what is applied for in Canada represents the patent
as issued in the United States or England or in some other country, with appro-
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priate language to distinguish it from whatever prior that has been found as
a result of the searches there. So I think it would be unwise to provide three

years. I think one year would be probably sufficient. It was so until 1923,

that is, the applicant for a patent could come for it year after year. I think

gne yeéa,r would be sufficient as long as there is opportunity for the search to
e made. ; : :

There are also some minor points which may be important, but I think théy

will be dealt with on the drafting of the Bill, such, for instance, as working
requirements to be carried out by the patentee and his legal representative. The =~
term “legal representative” is not defined in such a way as to include the

licensee.” Obviously if a foreign patent owner has a licensee in Canada he should
be entitled to regard him as his legal representative. )

Hon. Mr. Caran: Yes.

Mr. Smart: The others are matters of defail Whibh will be considered in the o

particular sections as they come up for consideration, and no doubt I shall be
allowed to mention them at the time. Y :

Hon. Mr. Coré: What did they do in England to strengthen the éompulsory

licence feature as a result of the report?

Mr. SmarT: The Act was amended to make quite a few detail provisions,

which I have here, but they are not of the drastic character which it is proposed
to incorporate in this Bill. It was left so that there would be a hearing before
the Commissioner, who would say whether a compulsory licence would be a

satisfactory remedy, and deal with it accordingly. I should think provisions of °

that kind might very well be put in here. ,
Hon. Mr. Parent: What was the decision arrived at on the very question
that Senator C6té has put to you? K
Mr. SmarT: They amended their Act a few years ago, making it somewhat
different. and providing specific matters as to revocation of patents. It is a
very long section. It begins in this way:— : ;

Hon. Mr. Parent: We are asking for the bconclusion, not for the whole Act. -

- What_ conclusion did they arrive at in England?
~ Hon. Mr, Coré: He answered that. '
Mr. Smart: I will read the first clause:— :

- Any person interested may at any time after the expiration of three Fa

years from the date of sealing a patent apply to the Comptroller alleging

in the case of that patent that there has been abuse of the monopoly =

rights thereunder and asking for relief under this section.
Then follow a number of subsections defining what should be considered to be an
abuse of the monopoly rights, and the Commission is given certain powers to deal
with those. Thoge sections go further than our present Act, but they are nothing
like as drastic as Bill A. : :
Hon. Mr. LauncH-STAUNTON: Wherein do they differ from the proposed
Bill? ;

Mr. Smart: They do not take away the possibility of a compulsory licence.

Section 53 of the present Bill takes away the patent.

Hon. Mr. Cauax: I do not think the section takes it away, it rather suspends
it until there is manufacture.

Mr. SmarT: There might be some discussion as to the language, but it seems

to me that as against an infringor who has commenced infringing, the patent is
taken away unless the patentee has proved that it has been worked on a com-
mercial scale before the infringement. I suggest that would work pa.rticu]z_ir
hardship on the individual inventor who is seeking to interest a manufacturer in
his invention. It would be much more profitable for the manufacturer, instead
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of entering into an agreement with the inventor, to wait three years and com-
mence manufacture himself, in which event the inventor, not having been able
to manufacture, would have no redress against the manufacturer in view of
section 53 of the Patent Act. I repeat, that section is a particular hardship on
the individual inventor. In fact it is an enactment in favour of large companies
which can comply with the law by manufacturing in some way in their own
plants. They have already an existing commercial establishment, so they can
technically comply with the terms of the Act, but the individual 1nvent0r who
is often responsible for quite as much progress in development as the large
corporations, would find it a very great hardship. I know of several inventors

who would have obtained no reward for their inventions if this section had beenl L

in force. I shall ask one of them to come to-morrow and tell his story..

Hon. Mr. LyNCH-STAUNTON: It might be that a manufacturer would stand L

off for three years, and then take it up.

Mr. SMART: Yes. That is what I am suggestmg I think it would be quite | '’
a sufficient penalty in section 53 if he were déprived of damages for infringement - = .
of the patent until such time as he manufactures. To say that he shall have
no right, and to encourage someone who has better facﬂltles to stand by a.nd ;

then take advantage of the patent is not fair. -
‘Hon. Mr. DaxpuraND:. There is no demand during those three years.

Hon. Mr. Danpuranp: No, but he will be estopped If, under sectlon 53 ;
there is an infringement, and the inventor sues, he is estopped from asserting his

rights because he has not proved to the satisfaction of the court that at the time

of the 1nfrxngement the patent of invention was bemg worked on a commerclal' i

. geale.

Right Hon. Mr MEIGHEN There is no use domg that unless you take away
his right to an injunction. If he can get an injunction there will not be any
further damages, and that is all this Bill provides. Unless he can show that he

has manufactured within that period of time so that the public can get his inven- - i
tion, he cannot get an injunction. Now, you suggest that instead of saying he

cannot get an injunction it should say he cannot get damages. That Would
mear he could get an 1n]unct10n

Mr. SMART: Yes.

Right Hon. Mr. MEIGHEN: So there would be no damages. As soon as he‘_ : ,?’13_‘.

starts to get out his injunction he sits pat during the life of the patent.

Mr. SvarT: All T am suggesting is that.the penalty does not fit the crime. W

The penalty for failure to meet the conditions the patentee must fulfill are set i

forth in section 63, working conditions; and if no compulsory licence is granted .

against him I think he should be allowed to enforce his patent. If anyone else
wants to use it he should not be allowed to act like a pirate, but should go to |
the Commissioner of Patents and make out a case for a licence; otherwise I
think it should be in full force against him. I can see no reason for puttlnc n
a provision of that kind in section 53. i

Right Hon. Mr. MeicHEN: What you are suggesting is a strengthening of
the compulsory licensing clause.

Mr. SMART: Yes.

Right Hon. Mr. MeiGHEN: Putting 1t in the form of the Bnt*sh Act?
Mr. SMART: Yes.

Hon. Mr. LyNcE-STAUNTON: Does not the section as drawn deprive him
of his patent entirely if he does not work it?

Right Hon. Mr. MEiGHEN: Yes, but Mr. Cahan’s answer to that i is that if

there is no demand there will be no mfrmgement Nobody will come in unless
there is a demand. '

' Right Hon. Mr. MEIGHEN If there is no demand there will be no infringe-
ment. Kt
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Hon. Mr. LYNCH;STAUNTON The demand may arise three days after.

Right Hon. Mr. MEIGHEN: All he has to do is to start as soon as it pays

someone else to start.

Hon. Mr. LYNCH-STAUNTON: The three years go by. During the three'

years there is no demand, but the next day someone springs up, and you cannot
get an injunction agamst him because the demand arises the next day. '

Right Hon. Mr. GramaM: That person might be a large consumer, of the

article himself,
Hon. Mr. LYNCH-STAUNTON: It may be an extravagant example, but a

demand might only arise at the end of three years, and the man might be able -

to show to the minister that there had been no demand during the three years.

I suggested that the minister might give him a fiat under those cond1t10ns to

. resiiain someone else,

Hon. Mr. Cote: Let us take an mventlon for rallway purposes. The jn- st
ventor can only sell to the two railways. Under section 53 they ca.n sit back v

for three years and take it for nothing.

Hon. Mr. DaNDURAND: There is something that strikes me as extraordmary
aunder. clause 63, subsection 4:—

The Attomey General of Canada or any person mterested may pre- :

sent a petition to the Commissioner alleging that the reasonable require-

ments of the public with respect to a patented invention have not been
satisfied, or that the patentee has failed to work on a commercial scale - .
the patented invention in Canada, and praying that the patentee may
be ordered to manufacture or to produce within Canada and to supply
the patented invention at a reasonable price or to grant licences for the .
manufacture .or production and use within Canada of the patented i o~ :

vention on reasonable terms.

(5) If the parties do not come to an arrangement - between them-
selves, the Commissioner shall proceed to hear and determme the matter,
and if it is proved to his satisfaction

(@) that the reasonable requirements of the pubhc wlth respect i

to the patented invention have not been satisfied; or ,
(b) that the patentee has failed to work on a no.nmercml scale
the patented invention in Canada; ,
the Commissioner may order the patentee

(i) to manufacture— -
etc. Therefore, on inquiry, he is ordered to proceed, whereas under sectlon 53
he is estopped absolutely, and.cannot set up reasons why he did not proceed
within the three years. Under section 63 an inquiry takes place, and if the

Commissioner finds the patentee at fault he may order him to proceed. If not, . :
I suppose the licence may issue. I am not reading the whole article. But =
under section 53 he is estopped from -defending himself against mfrmgement ;

Hon. Mr. Caman: Will you allow me, senator?
Hon. Mr. DanpuranD: Yes.

Hon. Mr. Caman: He is estopped from taking proceedings agalnst an’
alleged infringer until he takes reasonable measures himself to comply with
the conditions of the Act. The moment he begins manufacture after the three
years and a day his rights with respect to infringement revive.

Right Hon. Mr. MrrGHEN: The section could be worded to give effect
to what you want, but that is not the effect of it now. It says:—

Prov1ded however, that after the lapse of a period of three years
from the date of a patent neither the patentee nor his legal representatives
shall be entitled to obtain any interlocutory order or injunction-—

and so on  Then it goes on:—

- ’w;
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'Unless such patentee or legal representatives sha.]l have proved to the
satisfaction of the court that at the time of the infringement alleged
in such action the patented invention was being worked

It is not easy for him to get to work within six weeks after the infringement,
and to say “Now I am manufacturing, and want an injunction.”

Hon. Mr. Caxan: He cannot proceed with regard to that past mfnngement
when he was not fulfilling his duty under the Act, but he can proceed three
days, three months or three years afterwards if he then complies with the act.

Right Hon. Mr. MEeHEN: Do you say he could get an order or injunction
preventing a man manufacturing if he was able to show infringement six weeks

~afterwards? I do not think that is the result.

Is there anything else, Mr. Smart?
Mr. Smarr: That is all of a general nature.

_ Right Hon. Mr. MecEEN: You object chiefly to section 53 a.nd you object
also to the annual reports, do you not?

Mr. SmarT: I would say that the sections to which my remarks have been e

particularly addressed are 26, 52, 53, 55 and 63.
Right Hon. Mr. MEIGHEN: 52? é
Mr. Smarr: I think 52 is unnecessary in view of the working provision,

‘and would cast a cloud on practically every Canadian patent if it were allowed

to exist in its present form, because it says:—

A patent shall be void, if any material allegatlon in the petition or
declaration of the apphca,nt hereinbefore mentioned in respect of such

patent is untrue, or if the specifications and drawings contain more or

less than is necessary for obtaining the end for which they purport to

be made, when such omission or addition is wilfully made for the purpose -

of misleading, or if the Eatentee and his legal representatives fail to
perform the conditions in this Act prescribed.

It is almost impossible to determine in advance of litigation, a.nd one could not

_ express an opinion, as to the validity of any patent. It might be that failure

to file a return would void a patent. :
Hon. Mr. Canan: You might change that word “void ” to “ voidable.”

Mr. SmarT: It seems to me it is a terrlﬁc penalty to invoke for such things -
as failure to file a return.-

Right Hon. Mr. GrasaM: What do you think of the filing of the return

Mr. SmarT: It would probably make a lot of work for me, and make a lot
of expenses for manufacturers, and a great deal of useless information would be

~ gathered together in the Patent Office. I suggest that the information should be - - :

subject to being furnished on demand on the payment of a small fee. Then the
Commissioner would be able to demand it. But to require an annual return to
be made with respect to say 50,000 or 60,000 patents, to be classified so that they
would be available for anybody s use, I doubt—

Hon. Mr. Ly~nce-StaunTOoN: Does it not shut out everybody who doesn’t
start to manufacture for three years?

Mr. SmarT: I am afraid of it. I do not know which way I would have to
argue it.

Hon. Mr. ParenT: Suppose I, representing the ordinary, common people,
file an application for .a patent. Under section 52 of the present Bill it is
provided:— .

A patent shall be void, if any material allegation in the petition or
declaration of the apphcant hereinbefore mentioned in respect of such
patent is untrue, or if the specifications and drawings contain more or less
than is necessary for obtaining the end for which they purport to be made.

How can they contain more or less?
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Mr. SmarT: It might contam more or it might contain less; it cannot con-

tain both. I have known of instances where patents contained more or less. ;
Hon. Mr. PAReNT: If it contains less it is just the same as if it contains more.
Mr. SmarT: In the same patent?

Right Hon. Mr. Gragam: It might contam more in one part and less in
another.

Mr. Smarr: That section of the Bill is directed towards preventmg an

inventor suppressing some knowledge that it is necessary for the public to have.

He leaves that out of his specification, hoping to get the patent without telling -

the full story. He might also put in something with a view to mxsleadmg
Hon. Mr. Core: That is old law, Mr. Smart. - .
Mr. SmarT: Oh, yes, that is old law.
Hon. Mr. Parent: If so, it can be made younger
Hon. Mr.-Cote: With care.

Hon. Mr. Lamp: I should like to ask Mr. Smart to explam, please, what a
compulsory licence is. The members of this Committee are not mventors—except
the legal members.

Mr. SMART: A compulsory hcence is one granted under compulsmn by the

Department, represented by the Commissioner of Patents. The Commissioner of
Patents hears both sides, and if he thinks a case has been made out, he orders a

patentee to licence someone else to use his patent on the payment of a certam ;

royalty.
Hon. Mr. DANDU’RAND It is 1mposed upon him?

Mr. SmarT: Yes. And that follows the English law. In the Umted States
there are no requirements of any kind, either as to manufacturing or compulsory
licences, notwithstanding that a comm1ttee of the Senate there took evidence for

weeks and weeks. They took big volumes of evidence, and in the end concluded ° '

that their present law, which had no restrictions as to working or compulsory

licences, had contributed to industrial development in such a Way that they did

not feel like tampering with it.

Hon. Mr. LyNcH-STaAUNTON: They have no power to glve a compulsory
licence?

.Mr. SmarT: No, none whatever.

The CmAmMAN: The next name on our list is Mr. T. W Smith, of The
Canadian Industries Limited.

Mr. T. W. Smrra: Mr. Chairman and gentlemen, I represent Canadxan
Industries Limited, a company engaged essentially in the chemical industry,
and one which has important affiliations both in Great Britain and in the
United States. We are, therefore, vitally interested in the developments which
come from either or both of those countries, and I think I may say that our
fundamental object is to exploit as soon as it is economically practicable the
developments which originate with our affiliated companies.

The Bill contains a number of quite laudable and necessary 1mprovements

to the Act. It is divided essentially into two sections: what one might call -

the administrative section, and the technical. I suggest at once that the laud-
able objects which the Minister has in connection with the administrative part
of the ‘Bill will largely remove any of the imaginary ob]ectmns which exist
in the latter part of the present Act.

Right Hon. Mr. MEerceEN: What about the real ones?

Mr. Smrra: I am sorry, sir, that I am not familiar with many real
objections.

My object is to give you, if I may, a few specific illustrations of the manner
in which we operate under the present Act, and indicate the disadvantages

g
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under which we probably would find ourselves if we were called upon to work
under the Bill. During the years 1932 and 1933, which are those for which
the records are complete, because of the fact that one has twelve months
under the international convention within which to file,- 54 per cent of our -
filings were made in one year from the date of the original filing in the country -
of origin, 83 per cent in two years and 94 per cent in three years, leaving 6 per
cent which were filed after a greater lapse of time than six years from the
original filing. ; ' :

Hon. Mr. GriesBacH: When you say filing, do you mean the application or
the grant of the patent? :

Mr. Smrra: The filing of the application, sir. This has relation particularly
to section 26 of the Bill. It should be borne in mind that in addition to the
requirements for filing and the privileges of filing, there is quite an important
provision as to working of a patent in Canada, and consequently if one takes.
the full limit of the filing allowances of the present Act, so far as publication is
concerned, one may run foul of the public use requirements, because if the inven-
tion has been in public use in Canada for more than two years prior to the filing,
it. is impossible to obtain a valid patent. For that reason we do not postpone
to the limits otherwise allowable the filing of our cases, because of the risks

-involved there. However, in the chemical industry, and particularly in Canada,

where the industrial development of a relatively sparsely populated country
must necessarily be behind that of the larger industrialized countries, such as

‘Great Britain and the United States, it would be disadvantageous, both to our-

selves and to the country, if we should file always within the international con-
vention year. We therefore in cases postpone this filing. - We do that for these
reasons: it permits us to benefit by examination of applications, which is given
in the country of origin and which is admittedly more thorough than it is pos-
sible to give in Canada; and it also permits us to consider, at least in a
preliminary manner, the possible value of that invention or development to this
country. et :

Right Hon. Mr. MuiGHEN: Excuse me, Mr. Smith, but do I understand that
under the international convention you have only twelve months within which
to file, after the filing in the original country? SR

Mr. Smrra: Yes sir. : ; :

Right Hon. Mr. MercrEN: Have we adopted that convention?

Hon. Mr. CagaN: Yes. ‘

Right Hon. Mr. MErGHEN: Is not that. just as rigid as the Bill?

Hon. Mr. Cote: Is that not merely for the conservation of your priority?
You do not lose your rights if you file later than that; you can still get a patent.

Hon. Mr. Caman: Mr. Smith is stating very accurately that the inter-
national convention, to which we are a party, makes one year imperative with
respect to foreign patents. Under our Act as drawn the intention was said to
be to carry that into effect, but the interpretation given to it by one of the
judges of the Exchequer Court was to allow for an extra year, was it not?

Mr. Smrra: No sir, I am sorry I do not quite agree with that.

Hon. Mr. ParenT: Who are the parties to the international convention?

Hon. Mr. Caman: Great Britain, the United States, France, Germany—

Mr. Smrte: There are thirty or forty nations. ;

Hon. Mr. ParenT: It has nothing to do with the Geneva treaty at all?
: Mr. Smrra: No sir. Under the international convention, if one files in
Canada within a year of the original filing in the country of origin, the patent
has the same effect as if it was filed in Canada on the same date that it was

filed in its country of origin. That therefore gives you that priority of invention.’
947243
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Hon. Mr. LyNcH-STAUNTON: What did you say about three years?

Mr. SmiTH: The time within which we file. We at times waive that prior-
ity right because of the development nature of the invention.

Right Hon. Mr. MEiGHEN:. That is to say, you file in the second or third

year, and you can get your patent, but your rights do not date back to the date
of the original application? - ’ :
' Mr. SmitH: No. . ; -

Right Hon. Mr. MEiGHEN: That is all you lose?

Mr. SmMiTH: Yes.

Hon. Mr. DaNDURAND: You take that risk? -

Mr. SmiTH: Yes. ; :

Hon. Mr. LYNcH-STAUNTON: You sometimes file in the third year?

Mr. SmiTH: Yes. ;

Hon. Mr. LYNCH-STAUNTON : Suppbse I invented something—and I believe
it has occurred that two men have invented the same thing—if I invent some-
thing in the interim and apply here, may I cut you out? ;

Mr. SmiTe: Well, one would have to discover which was the first invention.
Hon. Mr. LyNcH-STAUNTON: No, not if I understand your answer to

Senator Meighen. You have lost the two years. If I apply in the second year .

and I satisfy the department that I have an original invention, notwithstanding
that you also have an original invention, do I get ahead of you?

Mr. SmiTH: Not necessarily, sir. :

Hon. Mr. LyNcH-STAUNTON: But do I not, possibly?
Mr. SmrtH: No sir. , S .
Hon. Mr. LyNcE-STAUNTON: Alright, do not bother any more with it.

Mr. SmrtH: The point I was trying to make was that in spite of that, not '

more than one per cent of our cases mature into patents more than two years
after the issue of the patent in the country of origin. In other words, the bene-

fits derived, in my opinion, are not such as to be of material handicap to the '

life of the patent to which reference is made, the extended life of the patent.

Reference is made in the notes to this section of the Bill that it-has been "

adopted from the United States practice. I think, however, it is important that

it should be understood that while one must file in the United States within
twelve months of the original filing—there are certain provisos of exceptions—

there are no working conditions at all in the United States. The life of the

patent is 17 years, and when the patent is issued the owner of it can do as he -

likes with it. He may, if he likes, not work it at all, in any way. The result
is that the foreign applicant, filing in the United States, is faced with one con-
sideration only, namely, would it be advisable to endeavour to obtain a United
States patent? Having decided that it .is, he is faced simply with the necessity
- of spending the amount of money involved in endeavouring to get a patent, and
when he has got it he can do what he likes with it. The inevitable result, it
seems to me, of the provisions of this section of the Bill must be the making of
one of two devisions: one, not to file, not to. make application with respect to
any invention, the use of which in Canada cannot be immediately foreseen; and
the other would be to file at once every application that was received in con-
nection with any development and to issue that in due course, if proved to be
patentable. And both of those alternatives, it seems to me, are open to serious
objection. In the first case, undoubtedly there would be situations arising,
possibly within a comparatively few years, in which had patent protection
existed in Canada it would have been possible to exploit that development to
the benefit not only of the company but of the country. Since there was no
patent protection, there would be nothing to prevent the continued importation
of the results of the invention and the exploitation of that particular develop-
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" ment would very likely be almost indefinitely postponed. The other alternative
would result in a flood of patents issuing in Canada, which could never be
exploited upon a commercial scale, and which, I believe, is one of the things this
Bill is designed to prevent. 4 ; )
- Under section 47 it is proposed to calculate the life of a patent from the date.
of filing. s phut '
Right Hon. Mr. Graram: Is that the date of application?

Mr. Smrrs: Yes, the filing of the application. The reasons for this are un-
doubtedly the expediting the issue of the Canadian patent. I think it can be
safely said that in the vast majority of cases where an application is held in
the Patent Office for a considerable length of time it is almost without exception
with the object of securing as far as it is practicable a valid patent, and not
with the object of ultimately extending the life of the patent, which under our
present practice dates from the date of issue. 27 :

1 submit further that even where the Canadian patent may have a life of two
or three years longer than the corresponding British or United States patent,
it may not be and rarely would be unjust because of the slower development
of industry in Canada. It is a recognized fact that in early life of a patent it
is usually of not very great value, and the development of industries in this
country in comparison with similar development in the United States or Great
Britain can, I think, be safely said to be two or three years behind, while in a
good many instances it is very much more. : :

Therefore that does not seem to me such an injustice as it mi.ght at first -
sight appear. And in any case the importance to the patentee is not the extension

- of the life of the patent, but his attempts to secure as valid a patent as possible. .
Hon. Mr. Caran: That is the reason, Mr. Smith, that we extended the term

to eighteen years in Canada, two years beyond the British term. Your present
- argument was the argument presented at that time, that owing to the slower
development in this country a longer term should be granted.

Hon. Mr. DaxpuranD: Because we were lagging behind.

Hon. Mr. Canan: Yes. My contention is that by dilatory methods they -

secured not only eighteen, but twenty-one years. = '
Hon. Mr. LyncH-StaunToN: Make it sixteen years.
Hon. Mr. CarAN: Any fair compromise. - . /i

. Mr. SmitH: Section 39 is a rather radical change for the chemical industry.
It seems to me it will place the industry at a disadvantage compared with some of
the others. Subsection 5 is particularly objectionable. Most of the ‘chemical
patents issued since 1923 will be automatically rendered invalid. il
The chief features of the Bill, however, from the point of manufacture and .
exploitation in Canada are thoseé to which reference has already been made,
. sections 53 and 63. ' '

Hon. Mr. Caman: Supposing that the time mentioned in subsection 5 of
section 39, namely, “ This section shall apply only to patents granted after the
- thirteenth day of June, one thousand nine hundred and twenty-three,” were
extended to the present year, would you still regard section 39 as objectionable -
owing to the substitution of the word “ or ” for the word “ and ”’?

Mr. Smrta: I would, sir. :

Hon. Mr. Canan: I dislike to interrupt, but may I put this question to you.
In the case of a chemical or similar process—I am not dealing now with
mechanical engineering at all—which has for its object the production of an
article or commodity with certain qualities, if you obtain a patent for a certain
scientific process, that patent would be valid as a patent for the article invented.
But should you by obtaining a patent. for a particular process obtain a monopoly

in the production of that commodity, if other distinct and different processes are
947243}
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invented whereby the same useful end could be attained? The object of changing
“and ” for “or ”, as I understand is this. If you obtain a patent for a process
for the production of an article, say, salverine, which has certain qualities and
effects, you virtually secure a monopoly. Now, if I can by a different process
manufacture a commodity which answers the same end because it has the same
qualities and effects, should you have a monopoly of the production and be
able to preclude the use of that other process?

Mr. SmrrH: That is a question, sir, which has been answered to the extent
that if the product of that process is new and is the original result of that
process, there seems to be a right to the original inventor to have a monopoly of
it for the period of his patent. o S :

Hon. Mr. Caman: Supposing, for instance, that a certain process is pat-
ented to produce a substance such as aspirin, and aspirin has certain qualities

and effects. Now, if another inventor, with perhaps a more astute mind, can by

a process different and distinct from yours produce a similar substance, should
you have a monopoly of the substance so as to preclude any other firm manu-
facturing that substance? Your process may have originated at a time when
there was less scientific knowledge available to attain the end in view. I am
putting the question not by way of quizzing you, but to satisfy my own mind.

Mr. SmiTH: The Act as it stands does not relate to food stuffs and medicinal
products; but it is now enlarged to include all types of chemical compounds.

Hon. Mr. Casan: Excluding those intended for food and medicine.

Mr. Smita: The changing of the wording is the point in issue, sir.

Hon. Mr. CaHAN: Quite so. : L '

Mr. SmiTH: The process may be the result of very considerable research on
the part of some individual. Now, it is particularly onerous, it seems to me, to
the individual inventor, because the moment he has obtained an invention other
larger organizations will simply put twenty or thirty research men on to pro-
duce that same material by all sorts and varieties of different, processes, which
under the Bill would not constitute infringement. - e

Right Hon. Mr. MEIGHEN: You say that hitherto if a man invents a pro-
cess by which he gets a certain result in the form of a chemical compound or a
food, he not only has a patent on the process, but also a patent on the result?

Mr. SmiTH: Not on food products or medicinal products. :

Right Hon. Mr. MEIGHEN: Just chemical products?

Mr. SmiTH: Yes. y : 4

Right Hon. Mr. MEIGHEN: Leave out food and medicinal products for the -

moment. He has a patent on the process and also on the result, provided the
product is a chemical compound, for the purpose of further manufacture?

Mr. SmITH: Yes, sir. ' ; i

Right Hon. Mr. MEIGHEN: And he can prevent anybody else from produc-
ing that compound or a compound that will do the same thing by another
process?

Mr. SmitH: Not a compound that will do the same thing, sir; the identical
compound. j , : -

Right Hon. Mr. MEIGHEN: Nobody else can produce that identical com-
pound by any other process at all? ‘ :

Mr. SMITH: Right. _

Right Hon. Mr. MeIGHEN: That is the present law?

Mr. SMITH: Yes. ' :

Right Hon. Mr. MEIGHEN: And it will not be if this Bill passes?

Mr. SMITH: Quite so. 2 i

Right Hon. Mr. MEiGHEN: The same rule will apply whether it is a food
product or a medicinal product? ‘
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~ Mr. Smrra: It will still apply. It does apply now to food and medicinal
products. : , : ;

Right Hon. Mr. MEIGHEN: Let me put it again. You said if it was a
patent for manufacturing a chemical compound nobody else could get that
identical product by a different process; the original patentee has a patent on
the product too. Is it a fact if that product is in another eategory, a food
product or a medicinal product, such-as aspirin, the original patentee has a

_patent on the product as well as on the process? : i

Mr. SmitH: No, sir.

Mr. SmitH: No, sir. - ' :
Right Hon. Mr. MeiGHEN: But he will have if it is a chemical product? *
Mr. SmrtH: He will have no protection on any chemical product. .

*  Right Hon. Mr. MEIGHEN: But hitherto he has had in respect of a chemical

product? :
Mr. SmitH: Yes, sir.

Hon. Mr. CagAN: I do not want to bother you, but I should like to getmy - i

own mind clear on- this point. Supposing that by certain chemical reactions
you have a process which produces a certain chemical product, and supposing -
that I discover or invent a new process under which by electrical reactions I

can produce the same thing cheaper and in larger quantities, so that it is really = -
of great benefit to the public as a whole that it should be so produced, under = ' :
your contention, you having a process by purely chemical reactions, you hold -

~ -a monopoply of the product, and I cannot produce the same product by entirely

. different processes; is that so? : sy o

~ Mr. Smrra: Yes, sir. 4 ;
~ Hon. Mr. Caman: The question is whether that should continue. :
Right Hon. Mr, MmiGeEN: A chemical product, not a  medicinal or a
Mr. Smita: Yes, sir. : e i
Right Hon. Mr. MmcaeN: You admit, though, that that would prevent
the development by a cheaper process of an equally good compound. '
Mr. Smita: Well, sir— !
Hon. Mr. Parent: Take stainless steel, of which possibly you know some-

- thing, if through a new process somebody else can make stainless steel cheaper

than it is made to-day, would he be prevented from so doing under the present
law?

Mr. Smita: I suppose so, if it comes under the category of a chemical

- compound. It might.

Hon. Mr. Parent: I am asking you the question. Give me a fair answer.
Mr. Smita: I am afraid I could not definitely answer that question.
Right Hon.Mr. MeicHEN: I suppose that in paper manufacture, and so

~ on, certain chemicals are essential.

Mr. SmrrH: Yes, sir.

Right Hon. Mr. MecaeEN: We will say your company has the process
for making them, then you not only enjoy that process, but you enjoy also
the manufacture of the product, so that others cannot produce it by another
process? ‘

Mr. Smrta: Of course, the vast majority, sir, of chemical products are old.

Right Hon. Mr. MuicHEN: Yes, I know. '

Right Hon. Mr. MEGEEN: But if this amendment goes through he will ' iy
‘have? , ‘
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Mr. Smrra: In respect of the patented article it is essentially a new
development.

Right Hon. Mr. MecEEN: But they have always en]oyed a monopoly
of the product as long as that product was not a medicine or a food?
Mr. SmrtH: Yes.

I have a few remarks which may 1mpmge upon that, in connection with -

the working conditions of the Bill.

Right Hon. Mr. GraraM: Before you go on with that, may I ask a ques- :

tion? You say there are no working conditions under the Umted States law
Mr. SmrTrH: Yes.

Right. Hon. Mr. GramaM: What calamlty would occur in Canada if we

adopted that law?

Mr. SmrtH: I cannot say, sir. I can only say that it is universally recog- :
nized that the development of 1ndustry in the United States, under the liberal '

patent laws they have, has been many times greater, probably, than that-of
any other country in the world.

Hon. Mr. GriesBacH: The laws are- hberal but you cannot say that the
industrial -development is due to those laws.

Mr. Smrra: Many authorities claim that.

Hon. Mr. GriesBacH: It is due to their populatmn, their natural resources,
their tarifi—a lot of things.

Right Hon. Mr. MEiGHEN: The patent laws have been a very great factor.
Hon. Mr. GriesBacH: They may have been, but to say that the progress
of the country has been due to them is a rather broad statement.
Mr. Smrra: I think it should be borne in mind that the object of the
patentee is to recover some monetary consideration from it.
. Hon. Mr. GriesBracH: In the United States he has a community that
does not exist to the same extent anywhere else in the world.

Hon. Mr. DaNDURAND: I suppose the argument is that the less the restramt
the greater the activity or action.

Mr. SMrra: I think it can be truly said in that connection that the fact
that in the United States there are no working conditions has not handicapped
the exploitation of patents It is generally conmdered to have had the reverse
effect. '

The main considerations from our point of view are, I think, that there is
perhaps some little misconception with regard to this section of the Bill. The

argument is that this section of the Bill is designed to force the manufacturer - .

in Canada, but in my opinion the Bill is drafted to enable importation 1nto the
country, which is a rather different thing.

Right. Hon. Mr. MEIGHEN: Quite.

Mr. SmrTH: Therefore, if there is to be a discussion as to the ability of one
person or another to import goods into Canada under certain conditions, person-
ally I do not think that it is a matter which rightfully falls under the basic
consideration of the Patent Act. The conditions are supposed to aid manufac-
turing in Canada. In this connection I should very much like to say that our
company, ‘during the last five years, which embraced the period of depression,
has spent something over $2,500,000 on establishing in Canada industries sup-
ported by patent protection. The result has been to give employment to some-
where in the neighbourhood of 250 persons who were not otherwise employed by

Canadian industry, and that does not take into account at all anyone engaged
on construction,

|

PN RN S LI e (B DS

SR~ T e T i

:




BANKING AND COMMERCE 37

There is another feature, as I interpret the Bill. The inventor or the owner
of the patent will be forced to operate every alternative process and produce
every alternative product on which he has patent protection. Naturally that
is very serious in any chemical industry, because in every chemical develop-
ment there are alternatives. _ .

Right Hon. Mr. MEGHEN: And he has to patent for the alternative as
well. ; ,

Mr. Smrra: His object is to protect his position in regard to the product
he is exploiting. In fact, a patent does not grow over night; it is not something
that is discovered in a completely finished condition. And here I might say
that patents can be roughly classified into two groups: those that are im-

‘mediately available for exploitation, and those which relate to developments
“which may be of value only in the somewhat distant future. The Bill, it seems

to me, is not applicable in any way to patents of the second class, and those
are the patents which are of prime importance to the industry of the country.
If one has a process operating and producing certain lines of material, it is
very easy to develop. In fact, it is the general set-up of any large organization
to have two groups of men employed, one on the improvement of the present
product and operation, and the other on the development of new products or
processes. Those in the first class are immediately available to the industry. .
If you read the Bill carefully I think you will conclude that that is the
only class of invention to which it is in the whole applicable. Therefore, if one
is to be forced to work on a commercial scale every alternative product and -
process, in the first place it would frequently be impossible; and in the second
place, if it is possible, the patentee can do only two things—he can either work
them, which, of course, will enormously increase his cost of production and raise =
his selling price, or take his preferred product and sell it at a price which he -

. considers sufficient to give him some return on his investment before his com-’

petitor can get into the field with one of his own alternative products. . '

Hon. Mr. CAHAN: Mr. Smith, would you allow me? You have a patent on
a certain chemical process that produces a certain result which we will call-a
product. Naturally, you would make extensive investments in ' everything
necessary to carry that process into full and complete effect. But if you pre-
clude the inventor of another process from producing the same product by that
other distinct process, do you not compel him to sell. his invention to you, be-
cause in the circumstances you are the only person who can produce it and
utilize it? Therefore complaint is made by those who invent new processes
that under prevailing conditions there is only one market for their processes,

~namely the manufacturers or producers who have a patent on an entirely

different process for producing a product of the same utility. They say you
get control of one process and then secure a complete monopoly of all processes
that produce the same result. ‘

Mr. Smrra: That, sir, is not the point to which I was referring. It was
this: that in the building up and development of this preferred product, which -
represents perhaps years of chemical research, numerous matters of a patentable

‘nature have been discovered.

Hon. Mr. CanAN: ‘Quite so. L

Mr. SmiTH: And they have been patented and the patents are held by th
patentee. He finally arrives at a position where he believes he has a product
suitable to the market, and one which he can exploit. He has a preferred produet,
something which he considers will do what he wants it to do, so he naturally
concentrates on the exploitation of that product; but he may have quite a
number of other patents on either side of that product. Now, under the Bill
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if he does not make or operate or work all of those patents his competitor can
assume any one of them, and while he may not have a 100 per cent perfect
product he has a product which he can market.

Hon. Mr. DaNDURAND: After the three years.

Mr. SmiTH: Yes, sir, after the three years.

Hon. Mr. Casan: I thought you were discussing 39. You are deahng mth
working conditions?

Mr. Smite: Yes, sir. Therefore those conditions as outlined in ‘the Bill,
had they prevailed during that period, would certainly have very seriously mlh-_
tat?id atgsamst the decision which the company took in connection with particular
produc

Probably, in view of what has already been said, I need not go at great
length into the other features of section 63, I think it is, but I should like to
point out that its provisions would be pa.rtlcula.rly onerous as one of the
‘branches of our industry is the paint and varnish industry, and from the investi-
gation that I have been able to make in the time at my disposal, I estimate
that 60 per cent in value of the products are not obtainable in Canada.

A number of those, such as gums and resins, oils such as chinawood oil, .
which are not produced and never can be produced in Canada, must always be
imported. And the inventor, therefore, through no fault of his own, will very
frequently find himself with "his patent 1nvahdated because of the fact that he
is unable to obtain Canadian material. :

Hon. Mr. Danpuranp: To 50 per cent?

Mr. Smrra: Yes.

Hon. Mr. Cangan: I think that clause certamly should be modlﬁed in respect
of products of that kind. It is a fair provision with regard to importation of
component parts of machinery and that kind of thing, but I think your argu-
ment is one that should be carefully considered by the committee.

Mr. Smita: I would like to say that Canadian Industries are in perfect
agreement with the generally expressed statement that patents should be
rendered. available to the public, and to that end should be manufactured or
exploited in Canada as soon as it is practically and economically possible.
They do not, however, agree that any arbitrary period can be set after which
the rights of an inventor or a patentee should be taken away from him. It has
been quite sufficiently emphasized, T think, how impossible it is to generalize,
and Canadian Industries feel that if the provisions of section 40 in the present
Act are not consudered adequate, that section 27 of the British Act should be
adopted.

Hon. Mr. GrrmssacH: What is section 27 of the British Act about?

Mr. Smita: Compulsory licences.

Right Hon. Mr. MEGHEN: I suppose, Mr. Smith, that it might be sald of
your company, as of the Canadian General Electric and the Canadian Westing-
house, that the Patent Act will not be directed towards you, to a very great
extent, for the reason that you are affiliated with companies in England and the
United States, and by your very organiaztion you are keenly interested in Cana-
dian manufacturlng The Patent Act and its amendments are directed not to
take care of situations like that, but of situations where there is no Canadian
manufacturing at all, where there is no one here affiliated with the people who
own the patent, and where the article is imported, or the parts are imported and
assembled in this country.

Mr. Swmita: But unfortunately, sir, the Bill which is dlrected agamst the
bootlegger is hitting the legitimate companies.

Right Hon. Mr. MricaEN: We do not want that to happen, Mr Smith.
We know what your company has done.
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Mr. Smrra: The remarks I have made are in line with those expressed in the
pamphlet issued by the Canadian Institute of Patent Solicitors, copies of which
pamphlet I believe have been distributed among the members of the committee.
I have here a memorandum, which I would like to file, with your permission.

Hon. Mr. Core: If we pass section 39 as it is, and you discover a new
chemical process and manufacture a new product, you would not be protected
on the product itself, but you would be protected upon the process?

* Mr. Smrte: Yes. :
Hon. Mr. Coté: Not being protected on the product, what is there to pre-

‘vent anybody from importing that product from other lands, where it may be -

made by the same process?
Mr. Smrra: There is nothing, as far as I know. ;
Hon. Mr. Cor£: So since there is no protection of the product, your pro-
tection on the process is not worth much? : ;
Mr. Smrte: No, sir. : .
Right Hon. Mr. MeicaEN: That encourages importation.

Hon. Mr. CagaN: Mr. Chairman, in view of Mr. Smith’s statement I would
like to put on the record section 38-A of the Patents and Designs Act, 1907,
of Great Britain. In that section the word “or” is used in exactly the same

~connection as it is used in section 39, subsection 1, of the Bill.

Mr. SmitH: Yes. kit - e
Hon. Mr. Caman: In our present Act the section was copied from the

 British Act, but apparently by inadvertence, or careful, tactful foresight the

word “and” was substituted for “ or.” Section 38-A of the British Act reads:—

In the case of inventions relating to substances prepared or produced
by chemical processes or intended for food or medicine,” ete.
I wish to emphasize that the word “ or,” which we are now introducing into

section 39, is the word used in exactly the same connection in the British Act.

«  Mr. Smrte: I am not sufficiently familiar with the history of the Canadian
Act to know why the word “and” was used there. I do know, however, that by
amendments made in 1932 to the British Act, while they have not gone as far
as we go in our present Act, there is some provision by which the product can
be claimed, as distinct from the process, when it has been made by the process.
That was done, I understand, because of abuses which occurred under the Act
as it stood prior to 1932. :

Hon. Mr. CagaN: There has been no amendment to the British Act since
the 12th of July, 1932, This copy which I have is the consolidated British Act
up to the 12th of July, 1932, and includes all the amendments that have been
made to the present date. And the word “or” still appears in that section.

Mr. Smrra: I am sorry that I have not the reference here. But is there
not something in that Aect which states that the product can be claimed, as
disinct from the process, when the product has been made by the process? j

Hon. Mr. Caman: I will be very glad to look into that. It would be very

helpful if you would let us have the reference later when you find it.
. Hon. Mr. GriesBacH: Senator Meighen said there would be no infringement
of the patent unless there was a demand for the product. . Would that always
be a true statement? Can you conceive of an infringement of a patent when
there was no demand?

Mr. Smrta: I am afraid I do not understand your statement, sir.

Hon. Mr. GriesBaca: We were discussing an action for infringement of a
patent, and I understood Senator Meighen to say that there could be no infringe-

_ ment of a patent unless there was a demand for the product.
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Mr. Smrra: If there was no demand for the product, it would not be
imported, and therefore there would be no infringement. ;

Hon. Mr. GriesBacH: You are sure of that? There are no circumstances
under which there would be any infringement if there was no demand?

Mr. Smrra: If the patent referred to a product which was not being sup-

plied, or to a process which was not being worked, there would be no infringement.

Hon. Mr. DANDURAND: Section 53 apparently is an estoppel to the obtain-
ing of redress against one who infringes after three years, if it cannot be estab-
lished that the patented invention was being worked on a commercial scale
within Canada. ; ;

Mr. Smrte: I am unable to interpref section 53 in any other light than that

it is to enable the public' to purchase the invention in the cheapest market. -

Right Hon. Mr. MecaEN: I think the objection raised by Senator C6té is

very formidable. With respect to a patented article that could be sold only to
. the two railways, the railways could sit by and wait until the three years had
gone by. : P ;

" Right Hon: Mr. GraHAM: - Any railway would take five years before testing e

any invention to begin with. : ¢

Mr. SmrTa: A private invéntor would be at a decided disadvantage.

Hon. Mr. Danpuranp: He could not manufacture if he had no clients.

Hon. Mr. CazAN: I think, Mr. Smith, that the provision in the British Act
to ZIVhiCh you referred is to be found in subsection 2 of section 38-A, which
reads:— ‘ ‘ .
In an action for infringgment of a patent where the invention relates

to the production of a new substance, any substance of the same chemical

composition and constitution shall in the absence of proof to the contrary
be deemed to have been produced by the patented process.
* Mr. SmrrH: Yes. : : ' ;
Hon. Mr. CagaN: There is prima facie evidence that the product was pro-
- duced by the patented process, unless direct evidence is given to the contrary.

Right Hon. Mr. MeicaEN: If such direct evidence is given in England, the
company would not have a patent on the product?

Mr. Smita: No. _

Right Hon. Mr. MEIGHEN: And you think they should have?

Mr. Smrta: Yes. | - e

Right Hon. Mr. MeiGHEN: And you think it would be injurious to national
interests, by restricting manufacturing in Canada, if we do not provide that
the company should have? . :

Mr. SmitH: Yes. T

The CuARMAN: I understand that Mr. G. E. Maybee desires to be heard
now, because he would like to leave Ottawa this evening. He is counsel for the
Canadian Institute of Patent Solcitors and for General Steel Wares.

Mr. G. E. MayBee: Mr. Chairman and gentlemen, in the first place I would
like to point out that I have no brief from the company referred by the Chairman,
although they have been in communication with me and have expressed them-
selves as being in sympathy with certain representations which have already

been made to Mr. Cahan and to this committee. I propose to speak rather as °

the representative of the Toronto group of the Canadian Institute of Patent
Solicitors, and as a patent solicitor myself. In the first place I would like to
express the appreciation of the Institute of Patent Solicitors, and I think .pf
everyone concerned, with respect to the interest which Mr. Cahan has shown in
the patent Act. Unfortunately we are not able to agree with a number of the
proposals he has made in this Bill. Most of the important objections have
already been covered, and I intend to speak only briefly.
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Mr. Cahan has pointed that there are certain abuses which he proposes to
overcome by the Bill. But it seems to me that however laudable the intention
may be, these abuses will not be cured in the manner proposed. I desire to take

the case mentioned by Mr. Cahan of the English inventor who sells his American’

rights to a United States concern, lumping the Canadian patent rights with them.

This is possibly what would happen if this Bill becomes law. The British
inventor would still sell the entire rights to the United States manufacturer, and

he would manufacture in the United States and ship into Canada. We are °

assuming that there is a Canadian patent. Under the provisions of section 53 a
Canadian manufacturer would be able to start manufacture in Canada without
being sued for infringement. However, if the article was one capable of being
made in this country, the United States manufacturer would immediately arrange
for manufacture in this country, possibly only long enough to stop the other man

from infringing. That is one possibility. The other possibility is that the

British inventor would think that the Canadian working provisions were too
stringent and he would not take out a patent in Canada. However, he would
grant the United States rights to the United States manufacturer and agree
that he would have the Canadian market, that is to say, the British inventor

would not come into the Canadian market. Those are just two possibilities of ‘

what might happen in such a case.

Hon. Mr. Caaan: Is there not a third? Is it not shown in the case of i

Canadian Westinghouse, Canadian General Electric, Canadian Industries, and

other cases, the United States manufacturer makes arrangements with 1ts‘_

. affiliated companies to manufacture in Canada?
Mr. Mayser: Yes. Of course, sir, that is what we get under our present'

Act, and what we might get to a greater extent if, as suggested, the working
provisions in the Canadian Act be amended along the lines of the British Act,

‘which are more equitable and a great deal more easily understood.

Hon. Mr. Caman: That is a matter of opinion, of course.

~ Mr. MavBee: Yes. I am just taking the possibility which, I thmk shows‘.l i

Mr. Cahan’s objective would not necessarily be reached by the provmons he

proposed to insert in our Act.

Right Hon. Mr. MrGHEN: But supposing that second alternatlve were
adopted, which would be a very disastrous one for us. The British patentee
sells his patent rights in America to a United States company, and his rights
to obtain a patent in Canada to the same company. That company, not
wishing to manufacture in Canada, takes from the British patentee the Canadian
market, he agreeing not to supply that market from England. So the American
company has that market and can ship in here and not take out any patent
here at all. Could not someone else then take out a patent in Canada?

Mr. MayBee: No.

Right Hon. Mr. MercaEN: Under no mrcumsta.nces at all?

Mr. Mavsee: No. '

Right Hon. Mr. MeicaEN: He could manufacture without taking out a

‘patent?
Mr. Mavsee: There would be that posmblhty, but the difficulty there is

that he would have to start a new industry in Canada in face of the opposition
of the imported goods; that is to say, he would have no way of building up
his industry under protection.
Right Hon. Mr. MercaEN: He would have the protection of the tariff if
he had his patent.
Mr. Mavsee: - You are suggesting he would have no patent. -
- Right Hon. Mr. MricaEN: That is so.
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Mr. Mavysee: He might have a tariff which might or might not be
sufficient. But tariff provisions, as suggested before, could cover a good many
of those cases, and they should not be brought into the Patent Act.

Right Hon. Mr. GraraM: That might necessitate raising the tariff for a
number of industries that do not need it. g i ‘ *

Mr. Mavsee: That is possible. But perhaps we could assume that all
Canadian industries need a tariff. e :

Right Hon. Mr. Gramam: The manufacturers do believe that. But when
you start to raise the tariff every person wants to raise it sufficiently to keep
out the other man’s goods. There would be an epidemic of tariff raising which
might not be required. _ : ‘ . e
. Mr. Mavsee: I do not know that the tariff would cover every case. That
is why it has been suggested by a number of speakers to-day that perhaps

mere tightening up in the compulsory licensing provisions ‘s -advisable; but I -~

~do not think that this provision under section 53 whereby the right of action
is taken away will achieve that object. o
Hon. Mr. LyncH-StaUNTON: How would you attain the object if this
-‘were not done? ' i ‘
~ Mr. Maysee: Merely by compulsory licensing provisions.
Hon. Mr. Danpuranp: Under section 63? e iR
Mr. MayBee: Similar to 63, but section 63 with present section 40, which
corresponds in ‘a general way to section 63—these sections are open to serious
- objections, and in a minute or so I intend to refer to them. o
_ Sections 53 and 63 as we have been discussing them are, I think, definitely
objectionable and should be removed or something radically different sub-
stituted therefor. However, I should like to make it plain—whijch perhaps has
not been done so far—that there are other provisions of this Bill which I think
will be an improvement and should be given favourable consideration. So far
as the form of these other provisions is concerned, I think they require consider-
able amendment. The Institute has spent a great deal of time on this matter
. and is prepared, if we get to the stage of considering this Bill section by section,
- to suggest specific amendments which we think will improve the sections, making
them clearer and putting them in such form that they will carry out 'the object
intended. « . : Gk,

One of the specific provisions is that for shortening the time for filing
applications in Canada—section 26. That has been considerably discussed,
but there is one point which I do not think has been brought out very fully.
Under the present provisions whereby an application in Canada can be filed
within two years of the date of the.first foreign patent, there is during that
period not only a further period while the patent is pending but considerable
uncertainty as to whether the particular invention is going to be patented in
Canada. That provision has caused a good deal of difficulty to a number of my
clients, and I should imagine that most manufacturers in Canada have run into
that trouble. They do not know, things are in a state of uncertainty for a
period of possibly five years from the date that the TUnited States patent
issued. For that reason I agree with the provisions of this Act in a general
way 8o far as they reduce the time for filing in Canada.

It has already been pointed out in some of the briefs submitted that the
provisions of the Bill are rather too drastic. That is to say, according to the
Bill, in effect we have to file in Canada within one year of the date of filing the
first foreign application. I do not know that it is necessary to go into this very
fully, but, as has already been pointed out, the examination of the Canadian
office is not very extensive and it is advisable to have the applications in other
countries acted upon first, so the inventor may know just what he is entitled
to in Canada. For that purpose he should be allowed some time to work. It
has been suggested, and I think the Institute of Patent Solicitors is unanimously
of the opinion, that the applications in Canada should be filed prior to the
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issue of the first foreign patent, stating it in general terms. In most foreign -
countries you will receive notice of allowance, as it is called, stating your appli-
cation is allowed and that the claim is in proper form. When you get that you
have a period of time, in the case of the United States six months, in which to
put your Canadian application into the same form as the foreign application,
thus assuring you are not claiming too much or, possibly, not claiming too
little. That has been of the greatest value to the Canadian Patent Office, and
it is of great value to Canadian inventors and manufacturers, in fact to anyone
interested in patents. I think that Canadian patentees should be able to take
advantage of action on their foreign applications before putting their applica-
tion on file in Canada. That object would be achieved in the way suggested by
providing that application in Canada must be filed prior to the issue of the
first foreign patent. , : s \

Right Hon. Mr. MEiGHEN : That is to say, Mr. Maybee, it must be so filed
in order that the patent when issued will date as to all its rights from the date
of the application in the foreign country? : , :

Mr. MayBee: No, that would not necessarily follow. If you want that
you would have to file within the convention year. That is to say, in order to
get priority rights you have to file within one year of the— T

Right Hon. Mr. MeiGHEN : Date of application in the foreign country?

Mr. MayBeE: Yes. ' Lo i i ; :

Right Hon. Mr. MEIGHEN: I see. %

Mr. MAYBEE: As a matter of fact, convention priority is not of great
importance in Canada the way our law stands at the present time. As a rule
convention priority is not important. So that if we have the extra time so we
can file in Canada before issue of the first foreign patent— e

Right Hon. Mr. MeicHEN: Let me get the object of all that. ' If you file
within the convention time, a year after the application in the original country,
then your application will have the prior rights which the application has in-
the foreign country? R

Mr. MAYBEE: Yes. : G ot

Right Hon. Mr. MeiGHEN: Do you mean to say you should be absolutely
prevented from applying for a patent after you have a patent in the foreign
country? - s e

Mr. MAYBEE: Yes. . : :

Right Hon. Mr. MEIGHEN: Then no one can ever get a patent in Canada
for that article?

Mr. Mayeee: That is the suggestion. . ,

- Right Hon. Mr. MriHEN: And under this Bill, if you had not applied
within the time specified, then your right to apply for a patent is gone?

Mr. MAYBEE: Yes. : )

Right Hon. Mr. MEeiGHEN: Your idea is it should be filed before you apply
for a patent in the originating country? i

- Mr. Mavsem: If your patent in- the originating country issued before the
year, you still have your year before the date of filing. s

Right Hon. Mr. MeieaeN: I understand that. But the penalty—

Hon. Mr. LyNcH-StauNTON: What is the point? i

Mr. Mayeee: To limit the time for the application in Canada so there
should be a certainty as to whether there is going to be a Canadian patent or
not. That is what is upsetting, particularly to Canadian manufacturers.

Hon. Mr. DANDURAND: But the argument so far has been'in favour of
extending the period.
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Mr. Maysee: We agree in principle with reducing the length of time for
filing, but we think the Bill has gone a little bit too far. I may say that the
Institute has spent a good deal of time in redrafting section 26, and we shall
be glad to suggest specific amendments.

Right Hon. Mr. MricrEN: That is right, you will get a chance to do so.

Mr. MayBee: Some discussion has taken place as to the present com- ]
pulsory licence provisions. I feel rather strongly in regard to them. They have
never been satisfactory. It has been said there are very few applications under -

these present provisions of the Act, that is section 40. Section 63 of the Bill
corresponds to section 40 of the Act. One reason may be that suggested by
Mr. Smart, the moral effect of these sections. That is to say, it may be that in

a good many cases when a Canadian wants to manufacture he has been able
to reach a satisfactory agreement with the patentee, because the patentee knows

that if he is not reasonable the Canadian manufacturer can go to the Commis-

sioner of Patents and make the patentée be reasonable. That may account

for the fact that there have not been very many applications under section 40.

But there is another reason, I think probably the chief reason, that the
provisions have never been clear, and very few cases have arisen where counsel
could advise their clients that they had a clear right to obtain a licence. The
result of the application being so much in doubt, the provisions are not taken
advantage of. : : ;

I think it is most desirable that these provisions should be made workable.
The provisions of the Bill do not improve the provisions of the present section
of the Act so far as that is concerned. The provisions of the Bill are merely
modifications of the present Act without removing the objectionable features

and the adding of some more objectionable features, as has been pointed out. -
Hon. Mr. Caman: Would you explain what are the objectionable features -

of the present Act, so that we will have them definitely before us?

Mr. MayBee: There is the general objection, of course, that it is very
difficult to understand just what your rights and remedies are. There are two
specific objections. One is that in order to get a licence under the present
provisions of the Act—I am talking in general terms now—

Hon. Mr. Cagan: Would it not be well to deal with it in specific terms?

Mr. MayBee: What I mean is that I am not referring to specific cases..

In order to get a licence under the present provisions you have to prove not
that your own business has been harmed by the monopoly rights of the patentee,
but that trade or industry in general has been damaged. That is to say, if you

and two or three other manufacturers have been damaged because you cannot:

get the patented article at a reasonable price, or a licence at a reasonable
royalty, that is not enough; you have to show that everybody in your class
has been damaged. There was a decision, I believe, in Great Britain when
their working provisions were the same as ours; subsequently the British Act
was amended to say that you could get your order if any individual had been
damaged. That amendment was never made to the Canadian Act.

Then there is no provision for an exclusive compulsory licence. You might
apply for your licence in Canada and get it, and then find that the patentee
would continue to import and prevent you from carrying on your operations in
Canada on a profitable basis. .,

Hon. Mr. LyncE-StauNTON: What is that again?

Mr. Mavsee: There is no provision in the present working provisions
enabling the Commissioner of Patents to grant an exclusive licence to an
applicant. :

Right Hon. Mr. MEiGHEN: And no other is any good.

Mr. MavBee: In a great many cases that is so. So the present provisions
are far from satisfactory, and that, in my opinion, is the chief reason why there
have been so few applications. :

il et
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Further, I am of the opinion, and I may say that my manufacturing clients
also are of opinion, that the working provisions should be put into a more
satisfactory state. You understand that whereas that might result in applica-
tions being made for licence under the patent of General Steel Wares, for
instance, on the other hand they might have cases where they are being
damaged. ] , :

Hon. Mr. Lynce-StaunToN: There is no provision for the granting of an
exclusive compulsory licence. Is that the point? ; k

Mr. Maveee: That is the point. i
Hon. Mr. Danpuranp: Transferring the rights of the patentee in toto.

Mr. MavBee: Granting to the manufacturer the right to manufacture
under an exclusive licence, on the payment of a royalty, of course.

 There are two main objections to section 53 which prevent the inventor
from taking action unless he is commercially working his invention in ‘Canada.
One has already been mentioned—the case of the inventor who invents some-
- thing for which there are only one or two prospective customers.  They can
merely sit back and say “ We won’t take a licence, because after three years we
will be able to manufacture without paying a royalty.” Then there is still
another case which, possibly, can be best explained by -a specific example, It
is the case of large machinery which has a small market in Canada.
Hon. Mr. CaaaN: Just before you go into that. The compulsory licence
as authorized by the present statute is not a compulsory licence to manufacture
but a compulsory licence to use, is it not? ; s
Mr. MAYBEE: It is both. It is rather difficult to understand just what is
meant. ! : i
Hon. Mr. CaHAN: I agree with you, but the statute says that a licence
may be granted for the use of the patented invention in Canada. IEaf T
Mr. MayBeg: That would mean, of course, the exploitation of it. " You
have to make it and sell it. o o b '
Hon. Mr. CaBAN: That is so. It has been deemed inadequate in its terms.
Mr. MAYBEE: The other case I am just citing is the instance of a patent
covering large machinery. Take, for instance, printing presses, for which there
is a very limited demand in Canada. It is not practical, nor possible, nor advis-
able to require that this machinery should be made in Canada. The effect of
section 53 on that type of article would be to invalidate the patent, because it
cannot be worked on any large scale. The result would be that importation
into Canada would be free. In that case, unless we had adequate tariff pro-
visions, the importation would take place from the country where the cost of -
production was least—it might not be from the United States; it might be from .
Germany or Czechoslovakia. :
Hon. Mr. LyNcH-STAUNTON: Or Japan.

Mr. MAYBEE: Or Japan. I have a case now in which there are patents on
large machinery in Great Britain, Canada and the United States. At the present
time practically all of this machinery is made in Great Britain, and it is im-
ported into Canada by my clients. If this section went into effect the probable
result would be that the Germans would export it from Germany, because they
can produce it more cheaply than it can be produced in Great Britain.  So, -
instead of fostering industry in Canada the section merely deprives Canadian
patentees of the advantages of their patents without conferring any benefit on
Canada or the British Empire: ' '

. Right Hon. Mr. MeicHEN: What good does Canada get out of a patent if
it is on something which cannot be made here? Why give a patent at all?

Mr. MayBee: It is the general principle, I think; of encouraging the in-
ventor that we have to consider. We cannot say that some inventors can get
a patent and that others can not. We have to encourage invention.
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Right Hon. Mr. MEIGHEN: It is a matter of international comity.

Mr. MAYBEE: Yes. If we stop giving patents the United States will stop,
and we will be back where we were before we had any laws.

Hon. Mr. CasAN: That is an extreme argument.
Mr. MayBEe: We have an obligation, I think. to mamtam our end of this.

I know of a number of cases in which Canadians have reaped large benefits

from patents in the United States and Great Britain. Any royalties accruing
from Canadian inventions which are exploited in other countries come back to
Canada. You have to consider that situation. We are just one country, and
we have to hold up our end. ; ;

Hon. Mr. LyNcH-STAUNTON: Would you explam agam about that big
machine? .

Mr. MayBeE: The machine is patented in Great Britain, the United States
and Canada. It is not possible to manufacture it in Canada. It is a large
machine, made in a number of different sizes, and in some sizes possibly only
two or three would be sold in five years. :

Hon. Mr. LyNcEH-STAUNTON: What do you want done?

Mr. Maysee: Well, T don’t want it done.

Hon. Mr. LyNcH- STAUNTON What do you suggest should be done?

Mr. MAYBEE I suggest that we should have some strict compulsory licenc- E

ing provisions. The British provisions would not affect a case of that kind,
because there would be no compulsory licence granted by reason of the fact that
it would be easy to show that the machine cannot be made in Canada, and
therefore nobody would apply for a compulsory licence. However, under the
proviso of section 53 that patent is in effect invalidated, and I say that if you
can show one c¢ase where a patent has been 1nva.hdated by a section that section
should go out.

The CHAIRMAN: Are there any questlons the members of the Commlttee il

desire to ask Mr. Maybee? j

Mr. MayBee: The Secretary of the Institute has just requested me to state -
that the opinion expressed by me as to section 40 of the Patent Act is my own
and that of my clients, not that of the Institute as a whole.

Right Hon. Mr. MEicHEN: With respect to taking out the patent before the
a.pphcatlon in the other country?

~  Mr. MayBee: No, as to the unworkability of the present working prov1smns

I think the present working conditions are unsatisfactory. I think that Mr.
MacRae desires to point out that that aspect has not been discussed by the
~ Canadian Institute as a whole, and that there has been no general expression
of opinion. :

Right Hon. Mr. MEIGHEN You did not say it was.

Mr. Mavysee: I said I was speaking in the interests of the Toronto group.

Hon. Mr. Cauan: The present compulsory licence is simply a licence to use,
and I find that out of the 45,000 patents issued in four of the years during which
I have been minister, only five compulsory licences have been granted. I think
that the real reason why the number is so small is that the compulsory licence .
as at present issued is simply a licence to use an invention, and I am advised
by those who are more expert in such matters than I am that the present section,
subsection 5, paragraph (b) goes a very long way towards satisfying the public
need. I am informed that that makes such a radical change in the terms of the
licence that it satisfies to a very considerable extent the requirements.

Right Hon. Mr. MErcaEN: It should go further and give such exc]uswenes‘a
as to the Department may seem fitting. .

Hon. Mr. Cagan: Yes that is a suggestion.
The Committee adjourned until to-morrow at 10.45 a.m.
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MINUTES OF EVIDENCE

THE SENATE, »
WepNEsDAY, February 27, 1935.
The Standing Committee on Banking and Commerce to whom was referred
- Bill A, intituled: “An Act to amend and consolidate the Acts relatmg to
Patents of Invention,” resumed this day at 10.45 am.
Hon. Mr. Black in the Chau' V

The CHARMAN: Gentlemen, we will proceed to hear those who desire to
make some comments on this B1ll A. We shall have to adjourn a few minutes

before 12 o’clock. The first name on the list before me is Mr. A. J. R. Lanoue, - b

of the Northern Electric.

Mr. A. J. R. Lanoue (Northern Electric Co. Ltd.): Mr. Chairman and
gentlemen, I represent the Northern Electric Company. I wish to say that I
am in accord with the general statements that have been brought before you by
others on the sctions of the Bill that are in controversy. However, I have two
provisos to make which I will deal with later. :

You have heard the previous speaker address you-n a general way. I am

going to give actual facts as we find them in our industry to support the general

comments that have gone before. <
In connection with sections 26, 30 and 34 with relation to the ﬁhng of‘_ :

- applications, we receive on an average 750 patent apphcatlons a year from our R e
associates, and after these are considered by our engineers we file on an average =~ ...
133 cases per year; that is, one case out, of every five and a half is taken out, of ;

Canada.

It is our policy to file all applications within the convention year, that 18,‘
within one year from the first foreign filing. However, in some instances this
- is impossible due to the delay in receiving the cases and preparing papers for
the inventors’ signatures, some having to go as far as Japan for execution. ' '

Copies of all actions and amendments on the forelgn cases are sent to us,
and as soon as we find out exactly what we are entitled to in each case we amend ]
: our Canadian case accordingly.

An article—a copy of which I am going to give the Comm1ttee—1n the.
magazine Electronics, dated January, 1935, contains the statement tha.t ‘to put
through patents at present takes an average of thuty four months.” This 18
with reference to United States applications.

Hon. Mr. GriesacH: What has that to do with Canadian apphcatlons?

Mr. LaNour: It is to show that in a country like the United States, which-
has a much more efficient searching corps than we have in Canada, and which
has available material and data that, as I understand it, is not available in our

_ Canadian office; it takes over thlrby-four months to decide whether you have
an invention or not.

Hon. Mr. Griessaca: How long does it take the Canadian office to decide?

Mr. LaNoue: On an average I find it takes about three years. Therefore if
the time for putting Canadian applications through the Canadian Patent Office’
is materially curtailed, as proposed in Bill A, we shall be unable to fully amend
our cases in accordance with information we receive from abroad. -This will

result in the issue of patents with many invalid claims, and thus seriously handi-
cap the applicant.
9478613
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Our Canadian applications as a rule issue as patents in about three years’
time from the date of filing. We had only one case in ten years that took seven
years to get through the Canadian Patent Office, and I estimate that not more
than 1 per cent of our cases take longer than three years. There was good
reason for the delay in that case. We were in controversy with the examiners
in Canada. Th United States application was an interference and it took them
seven years to decide who was the real inventor. It took me seven years to get
the same scope in my Canadian application through the Canadian Patent Office.

Hon. Mr. Danpurany: It took you seven years due to Washington?

. Mr. Lanour: Not necessarily, not in this case anyway. I had to get it
through the Canadian Patent Office. : ;

Hon. Mr. Danpuranp: How long did it take on the American side?

Mr. Lanour: It took seven years, sir. ;

Hon. Mr. TanNer: What was the subject fna.tter?

Mr. Lanour: Radio receiving sets, superheterodyne. As I say, I estimate
that not more than 1 per cent of our cases take longer than three years years.

Am I allowed, Mr. Chairman, to comment on the money sections? It is_
not a question of costs or anything else, it is just to point out a little idea of
mine to show that perhaps it would be better to follow one angle than another.

' The CHAmrMAN: That is all right. 5

Mr. Lanour: The provision for charging a fee for claims above twenty- -
five seems to us to be unnecessary, because if it is the intention that. by imposing
this charge fewer claims will be incorporated in the Canadian applications, I am
quite sure that the extra fee will not prevent large numbers of claims being
filed. I am one of the guilty parties whose applications are long, and I admit it.
Over the last seventeen years out of 2,300 of our patents 309 had more than 25 1
claims, and under this new section 34 these 309 patents would have cost us % |
$3,850 in additional fees. ‘

The point is this, the Bill as drawn says that if you go above 25 claims you
have to pay $10 up to 50, and for every 10 claims above 50 there is an extra
charge of $5. It seems to me that if I go to 26 claims and have to pay $10 I am
not going to feel very nice about it. I submit that a more equitable way of 1
charging for claims above 50 would be to make a flat charge of 50 cents per claim. ¢
I figured it out at this rate and find that on that number of patents, 309, the addi- ' |
tional cost would be $3,450—a difference of only $400. It seems to me that a 4
flat charge for extra claims would be much more appropriate. |

Hon. Mr. McMeans: You forget the Government needs the money. [T

. Mr. Lanoug: In this Department for the last ten years they have had
approximately $306,000 surplus. That is the average over ten years. :
Hon. Mr. McMzans: They can use it all right. - A

Mr. Lanvous: In connection with section 47, the life of patents, we believe ~
that the life of Canadian patents should remain as at present, namely, eighteen ”
years from the issue of the patent. We had one patent relating to push-pull i |
amplifier, namely Colpitts No. 160003, which issued January 12, 1915; this
patent was used in a very small way up to the time that the superheterodyne 1
radio receiving sets were placed on the market, which was about 1924. There- ]
fore it took practically nine years of the life of the patent before it became of . -
general use in Canada. The same situation applies to our Kendall Canadian :
Patent No. 198591, issued March 23, 1920. This patent also relates to super- > |
heterodyne radio receiving sets, and came into commercial use in 1924, four years
after the issue of the patent. Another instance is our Nicholson patent on vacuum
tubes, No. 170971, issued July 25, 1916, which did not become incorporated in

vacuum tubes until the beginning of 1925, nine years after the Canadian patent
issued.
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The fundamental patent on what is known as the “ panel type” automatic
telephone system, developed by the Lorimer Brothers of Brantford, Ontario,
issued as Canadian Patent No. 89786, on October 25, 1904, with 290 claims; the
corresponding United States Patent No. 1187634, issued on June 20, 1916, with
425 claims. In other words, in that case the United States patent was issued

 twelve years after the Canadian. ;

We investigated the possibilities of manufacturing this type of system in
1918 and 1919, fourteen years after the issue of the Canadian patent.

From our experience in the telephone field, we find that it takes anywhere
from four to seven years at least after a patent issues in Canada before it can
be manufactured on a commercial scale by us. It must be borne in mind that a

* patent is filed on the invention in the embryo stage, or after tests have been

made in a laboratory to see if the invention will work.  After this, if it is decided
to proceed with the manufacture of the invention, some considerable time is taken -
by the factory in developing tools and methods for its manufacture, which
involves in a good many instances changes in the first conception of the inven-
tion to meet manufacturing requirements on a commercial scale. Therefore we -
believe that eighteen years from the issue of the patent is not too long for the
life of the patent. : ; Tl ;i

I come now to sections 52, 53 and 63 dealing with infringement and working
provisions. ' In our opinion these provisions are, to say the least, too drastic.

. As pointed out above, it is practically impossible in most instances to “work

on a commercial scale” as defined in Bill A in the time limit allowed in these
sections, namely, the first three years of the life of the patent. This period of-
time, as I have stated, may vary anywhere from four to fourteen years before
the article is put on the market in sufficient volume to warrant its manufacture
on a commercial scale as defined in Bill A. In November, 1933 I had to make
a study of our patents on the automatic telephone systems as put on the market
now, and my survey showed that we were operating under 846 patents which
relate to Step by Step automatic telephone systems as now used in Canada. -
This showed:— ' i R :

(@) 203 patents—24-0 per cent —represented in equipments in use in

; - Canada. ‘ _ ok :

. (b) 14 patents—1-7 per cent—covering features now abandoned. '

(c) 154 patents—18-2 per cent—covering features of probable future

interest, and might be used during the remaining life of those patents.

(d) 475 patents—56-1 per cent—covering features whose future use is not

now considered as probable. . i '
- Referring to the statement that we investigated the manufacture of the
“ panel type ” automatic telephone system in 1918 and 1919, after very careful
study and some preparation to start manufactuirng, we discovered that it would
be necessary for us to sell telephone equipment for 186,000. telephone lines per
year to justify the expenditure. This needless to say was beyond the require-
ments of the Canadian public. We would like to sell it, but we can’t. kit

We then had to take up another type of system, namely the step-by-step,
or Strowger system, which is now in operation in Canada. ;

This shows that it would be practically impossible for us to comply with
the working provisions as incorporated in Bill A. '

We are exclusive sales agents for Teletypewriters, which are covered by 116
Canadian patents owned by the Teletype Corporation. Experience in the United
States has proven that it is uneconomical for more than one company to manu-
facture this type of equipment. There is only one company in England, to my
knowledge, manufacturing this type of equipment and, I think, one in Germany.
It certainly is not practicable for us to even consider the manufacture of this.
type of equipment. Therefore, if the present Bill A had been in force, we
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doubt if these patents would have been taken out at all. I might state that
the tabulating machines used in industry to-day in Canada are covered by,

roughly, 298 patents, and I think that this is a parallel case to the one that

confronts the Teletype Corporation.

Another field, namely television, in which we own and are hcenced under
195 patents, is one which after many years of research and development is still

not ready for commercial manufacture. - Attached hereto is a copy of an article
taken from the Electrician, published in Great Britain, dated February 1, 1935,
entitled Television Fantasies, in which this statement is made:— i
When the transmission and reception of television, now bemg in-
vestigated in the manufacturers’ laboratories, were brought to a satis-
factory stage the public would be offered the apparatus—and not before.

The Radio Manufacturers’ Association believed that the time was not
yet ripe for television to take the place of radio broadcasting, but that, - -
as the years went by, it would become a supplementary ad]uncb to the :

‘reception of broadcast entertainment.
That is by one of the prominent men in England.

The above shows that there are many patents taken out in Canada under A
which the patentees will not be able to manufacture in Canada in all proba- &

bility during the life of the patents, and under the proposed Bill such patentees

would have no recourse for the infringement of their patents after the first -

three years of the life thereof. We are always prepared and willing to manu-

facture patented articles or systems as soon as commercial conditions warrant

it. We may be asked, “Why do you take out-so many paten’os?” ‘The reason
for doing this is one of protection and not of exploitation; in other words, as
the business in which we are interested develops, we take out all the patents
that it seems to us will probably be of value in our field, the idea being that we

do not want some other supposed inventor taking out patents on developments

in which we are interested and then, when we desire to proceed and manu-
facture, to be confronted with patents held by adverse parties to whom we
- would have to pay toll. Incidentally, even with this precaution, we have had
to purchase, from outside inventors, rights under their patents in certain fields,
in order to proceed and manufacture a commercially acceptable article. k
I have heard everything about monopolies and about hitting the little
fellow, and I wish to say this. When the little fellow has an invention and
comes to sell it to the monopoly he is not backward in asking for his pound
of ﬂesh I have had some inventors come in to me and say, “I have an inven-
tion.” I say, “ That is very nice;” and the conversation is something like this;
“ Will you show it to me?” “ Oh, no.” “ Why not ?” “ Well, you might swipe 1t
from me,”—you will excuse the expression—you might steal it from me.’

“ Well, if you cannot trust us, have you got an application?” “No.” - “Then,

what do you want?” “ Well, if you will give me $100,000 I will disclose my in-
vention and show you how it works.” After a little talking he will disclose his
invention. It may be in my line or it may not. If it is not, T am not interested,
and I have found that even if it is in my line very few of these inventions are
of interest. That is'my experience during the period of twenty-four years next
April that T have been with the company—not always in the patent line, but
most of the time.

With particular reference to section 63 and the requirement for patentee
to submit to the Patent Office a report on whether or not manufacture is being
carried on in Canada under all patents owned by him; we operate under 2,500
patents of our own and have licences under 5,200 other patents, making a total
of 7,700 patents on which we would have to submit a report to the Patent
Office within thirty days after the end of each calendar year. This would
involve so much work and difficulty, both for the patentee and for the Cana-
dian Patent Office, that it seems to us unworkable
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The conditions outlined above give an idea of the difficulties which a manu-
facturing concern would encounter in operating under the proposed Bill, and it
is my opinion that the individual inventor, who is trying to cover his invention
by a patent and have it marketed, will be affected to a very much greater -

-extent. . !
Those are the conditions that are to be found in our own industry, gentle-

men. .
Now, if you will allow me to revert to some of the amendments proposed
yesterday, one of which suggests that this provision with respect to the report
be taken out of the Bill and another substituted similar to the one now in the .
Trade-Mark Act—that is that on demand you can go to the owner of a patent
and ask him if he is working it. That was done, I think, on the assumption -
that it worked very well in the Trade-Mark Act. It does. It is very easy for
me to say whether we are selling any article under a trade-mark, but it is quite
another matter for me to say whether I am working under a patent. You are
practically putting before the Patent Office’ an infringement suit. The Com-
missioner comes to me and asks, “Do you work under this patent?” The patent
is one of a line. I am not sure. I ask the engineers what they think about it,
and they go to work on it and they say, “Well, we are not sure, but we think
we are.” Then I have to say that I am working under it. The man who has .
asked for that has probably canvassed the situation, and he says, “Qh; no.”. 1
lay my data down, and he says, “He is not doing that; he is doing this.” There-
fore you have a condition similar to that in an infringement suit. - '
The CHAIRMAN: That would arise in very few cases, would it not?

Mr. Lanoue: I would not guarantee that I could answer, and ‘be sure my
answer was correct, in more than fifty per cent of the cases we are asked about, -
and I am willing to go even so far as to say that I would consult patent counsel.

Hon. Mr. DaNDURAND: You feel sometimes. that you are on the border.

Mr. LaNouE: Yes, §ir, I am not sure, and sometimes it takes a judge, after
having had expert witnesses before him and legal counsel— f

Hon. Mr. DANDURAND: And he may err.. . - ,

Mr. LaNouE: And even then he has trouble in deciding whether there is
an infringement of the patent or not. That is one condition that I am trying
to bring before the Committee. ) : v ;

Then there is the exclusive licence feature that has been talked about under
the present section 40, referring to compulsory licences.

Hon. Mr. DANDURAND: Section 40 of the Bill? -

Mr. LaNour: No, section 63 of the Bill, sir. There you have a condition
which, it seems to me, should be considered. In some cases I think the man
who is asking for that compulsory licence should be protected from an outside
manufacturer, especially one who is importing and undercutting his market;
but there are other conditions where a man has built up his situation, probably
not only on one patent, but on four or five, and he has decided that the best
one or the best two or three out of the five are the ones he is going to operate
under. - The other two are probably alternatives, and the man who is asking
for a compulsory licence says, “I want a licence under those patents.”

Right Hon. Mr. MEIGEEN: Under No. 1? : :

Mr. LANoOUE: No, under one of the alternatives. And he wants an exclu-
sive licence. In other words, he is asking for something that the man who owns
the patent is developing, and he wants to undercut him by getting a right under"
that man’s patent.

- I wish to thank you, gentlemen, for your consideration in listening to me.
The CHAIRMAN: Are there any questions, gentlemen? ;
Hon. Mr. GrmesBacH: You heard the proposal of the gentleman who spoke

yesterday on the establishment of a court of some sort in connection with the

Patent Office that would give a patent that would be practically unassailable,
or a guaranteed title?
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Mr. LaNouE: I was hoping you would not ask that question. We have
thought many times ourselves that we would like to have an unsinkable patent,
but the whole trouble is this. If you have a piece of property you can sit down
and say that from this point 160 feet in this direction and 150 feet in that
direction, and back around again to the starting point you have got something. -
But in a patent you are never sure of what you have got. I might illustrate in
this way. De Forest took out United States patents on his talking motion pic-

_ ture machine. He went through the patent offices in the United States and

Canada, and got his patents. I do not know whether he went to England or

not. He sued us for infringing his patents. We defended ourselves. The result
was that his patents were found not to cover the apparatus he had or the
systems we used. Now, after going through all that he had to go to the courts
and get all the information, and we had to collect not only in Canada and the
United States, but in England, all that information, put it together and lay it
before the courts. In other words, to go before a Patent Office and say, “Now,

give me a definite right,” is, I think, impossible. I cannot see how the Patent

Office, no matter how good it may be, can do that. ;
I will illustrate further by another case in the United States which came
up before Mr. Justice Taft for decision. To my mind it was pretty hard. In

the United States there was an inventor who had obtained his patents on a ' - '

machine. A competitor of his had a machine stored away in his attic, which,
if it became public, would invalidate that patent. -

Hon. Mr. GriesBacH: How? : ;
Mr. LANOUE: By becoming public, in public use, because it had been in-
vented before the other machine was invented—a secret invention. : i

Hon. Mr. GriesBacH: But not patented? :
Mr. LavouE: Not patented and not published. The owner of the paten

. says, “All.right. You keep that secret and I will give you a licence for noth-

ing,” and he went around and collected royalties from industries just because

the other people did not have the data in their hands to outlaw that patent.
Those are actual conditions that we find under the patent law, and we have to

meet, them.

Hon. Mr. GrimsacH: You spoke of the extensive facilities which the Amer- ‘

ican Patent Office has for the investigation of claims. A court which purported

to give an unassailable title, and the title given, would be dependent on those i

facilities. :
Mr. Lanoug: Yes, sir.
Hon. Mr. GriesBacH: And the cost would of course be in proportion?
Mr. LaNoUE: Absolutely.
Hon. Mr. GriesBacH: That is the answer to the question I asked you, that
if we tried to be a court, the value of the title as given would be dependent

upon the amount of money we are prepared to spend upon a research bureau

that would ensure that the title would be worth what we said it was?

Mr. Lanoue: Right. |

Hon. Mr. GriesBacH: And if we failed to give a good title and injured
anybody, we would be liable to very substantial damages?

Mr. LaNoug: That is for you gentlemen to say, as I see it.

Right Hon. Mr. GragaM: With all the changes that are being made, could
anybody give an unassailable title to a patent? :

Mr. LaNoUuE: You could give a title, but whether it is good or not I do
not know. j

The CHAIRMAN: The next gentleman to speak to us is Mr. H. Gerin-Lajoie,
K.C., president of the Canadian Institute of Patent Solicitors.

” Hon. Mr. GriesBacH: We had a representative of that organization yes-
terday.
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Mr. GeriN-Lasore: Mr. Maybee was the representative of the Toronto
group of the Institute. : i) ,

Hon. Mr. McMzans: Is there anything you want to say that he did
not say? . gl g '

Mr. GeriN-LAJoiE: I shall try not to repeat anything that he said. -

Mr. Chairman and gentlemen, the Canadian Institute of Patent Solicitors
is a Dominion-wide organization, formed of patent solicitors and of barristers
who have specialized in patent matters.

Hon. Mr. PAareNT: How many are there?

Mr. GeriN-Lajome: The approximate number of fellow-members is some
thirty-five. There are associate members alsa. .

Hon. Mr. PaReNT: Where do they come from?

Mr. GerIN-LAJoiE: From all over Canada, sir.

Hon. Mr. PARENT: Have you the list with you?

Mr. GeErIN-Lajome: We have the list with us here.

Hon. Mr. PareNT: Will you file a copy of it?

Mr. GerIN-LaJore: Certainly, we will do so. I will ask the secretary to
have a list prepared, which we will file. A

Personally I have had the benefit of some experience in patent matters,
having been engaged as counsel in patent litigation for a number of years,
sometimes attacking and sometimes defending patents. I also wish to say that
I represent before this committee the Canadian Celanese Limited, on whose
behalf also I am making my remarks. I wish at the outset to clear up the posi-
tion of the Institute with regard to the Bill as a whole. We are not opposed to
the Bill as a whole. I think there are very valuable suggestions in it, and I

wish at this stage to express our profound gratitude to the Hon. the Secretary = =

of State for the very great interest he has shown in matters pertaining to the =
Patent Act. We look forward with great interest to the improvements and

changes which he has promised in the administration of the Patent Office. Many )

of the provisions of the Bill are desirable, in particular those relating to the
administration of the Patent Office contained in the earlier sections. Other
sections also are desirable, in particular section 43, which deals with conflicting
applications, which section I think constitutes a real improvement on the exist-
ing law. . Therefore I hope that the criticisms we may have to make as to some
provisions will be taken as constructive criticisms, with a view ‘to giving what-
ever help the Institute may be able to furnish in the best interests not only of
inventors but of the industrial life of the country as a whole. I do not want
to take up the several sections separately, although the Institute has gone into
them very deeply. I understand that at this stage I should content myself with
making general statements on some of the main features of the Bill.

The Institute’s position has already been expressed with regard to the
question of delay in filing applications in Canada, when the inventions in ques-
tion have already been applied for in foreign countries. This is referred to in
section 26, subsection 2, of the Bill. I think everyone is pretty well in agree-
ment on the point that this subsection might be modified with advantage by
allowing applications in Canada to be filed at least up to the time of issue of
the patent in the foreign country. Reasons already have been given in support
of that view, and I do not want to take the time of the committee over it.

The first major change in this Bill with regard to our patent system is that
the term of the patent would run from the date of application. That, honourable
senators, is a major modification, which I regret to state I think would be un-
wise. That matter is dealt with under section 47, and also section 55, which
deals with infringement suits for the period between the date of application
and the date of issue. I think honourable senators are already conversant with
the fact that under the American system the term of the patent runs from the
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date of issue, the term being seventeen years. And under the English system
the term does not start from the date of application, as has been suggested, but

from the date of acceptance of the complete specification by the controller. - '
And that is quite a different thing, for that is after an examination. In England -

they have a provisional specification which we have not got. The acceptance
by the controller follows an examination, and the acceptance of the specification
is published. That acceptance must occur within eighteen months from the
date of application. :

Hon. Mr. GRIESBACH: How close is the date of acceptance to the date of -

issue of the patent? ‘ :
Mr. GeriN-Lasore: It must be within eighteen months.

~ Hon. Mr. GrmssacH: No. First of all there is the receipt of the claﬁm," .:

- and then eighteen months later something preliminary is issued.
Mr. GeriN-LaJoie: The controller accepts.

Hon. Mr. GrieseacH: From the time of the acceptance to the date of the

patent, what is the period?

Mr. GErIN-LAJOIE: I do not believe there is any statutory limit, and I could ==

not say for sure what is the practice. ‘
Hon. Mr. GriesBace: When does it run, from the date of acceptance?

Mr. GERIN-LAJOIE: Yes, the date of acceptance. It becomes publi_c' from'f'

that date..

- Hon. Mr. GriesBacH: The issue of the patent has nothing to do with 1t, -‘
then? - :

term of the patent runs from the date of acceptance.

Right Hon. Mr. MeicHEN: That is in Englland? o

Mr. GeriN-Lajore: Yes. The system as proposed in this Bill would be

sui generis. The date of application would be secret. Section 11 expressly

states that applications will be kept secret. Even if the innocent third party

had notice of the application, I do not think he would thereby secure proper =

protection, as I wish to explain briefly in a moment. :

As to the proposed changes, I think we should first consider whether there gy

‘is any good reason for a change from the present system. The explanatory

notes to section 47 give the reason for the change as being the desire to hasten -/
the prosecution of applications through the Patent Office. Well, there may be

several answers to that. In the first place the delay very often occurs through
no fault of the applicant, but possibly through inefficiency of the Patent Office.
But the main point at issue, I think, is this. Is it desirable in -the interests
of inventors, and of Canadian industries, that these prosecutions should be
hastened? The feeling of the Institute is very definitely that it is neither in
the interests of the one nor of the other. For the chief concern of all Cana-
dians is that patents should be valid. And in order to secure valid claims and
valid patents, full time and full opportunity should be given both to the ap-
plicants and to the Patent Office to assure themselves of the scope of the claims
that should be granted to the applicant. : ‘

Hon. Mr. ParenT: How do you expect an ordinary lawyer, who files an

application with the drawings and anything necessary, so far as the present °
law is concerned, to have any success with an application when he has to fight

against such an institute as you represent, which is trying to tell the department

various reasons why a patent should not be given? - It is very difficult to ggt : ”

a patent, due to the interference of such a strong body as you represent.

Mr. GeriN-Lasom: The date of sealing has nothing to do with it. The
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Mr. Gerin-Lasoms: I do not quite understand the objection, sir. The
Institute has nothing whatever to do with the administration of the Patent
Office, and still less to do with the applications of private individuals or prlva.te
companies for patents. I do not quite catch the point which you may have in
mind, sir. The Institute is merely for the defence of the common interests of -
the pmofesslon ;

Hon. Mr. Danpuranp: Like the Bar A-ssocxatmn?

Mr. GErIN-LAJoip: Somewhat like the Bar Association. And the Bar
Association would not think of intruding into private cases of its own members.

Hon. Mr. CasGraiN: Would the Patent Office consider an apphcatlon pre- i

- sented by one who does not belong to your Institute?

Mr. GeriN-Lagore: Oh, absolutely. It is not a closed corporation, sir.
Hon. Mr. DanpuranDp: Like the surveyors. v :
Hon. Mr. Comé: Mr. Genn-La](ne may I suggest another reply to my

colleague, namely that an inventor should get an expert to look after his patent

application, and not an ordinary lawyer who is not skilled in that work.

Mr. GErIN-Lagors: That is absolutely right, sir. And I think it would be = B

most unwise for an inventor, as many of them know by this time, to attempt -
to secure a patent otherwise tham through a patent solicitor, that is one who |
has specialized in the securing of such patents. The patent solicitor’s practice
is an extremely delicate one, by reason of the very nature of the inventions.
A patent is a comparatively easy thing to obtain. The search made at the .

Patent Office will rest only on the material available there, and that consists = ¢

" in the prior Canadian patents. That is a very restricted field. Now the task -
of the patent solicitor will be to obtain such information on the priority, which
he has not got in his office, so as to draft claims which will just cover and cover .
properly that of which his client is the inventor. If he fails in the discharge

of that duty the result will be claims that are too broad, with the result that
that patent when sued upon may be declared invalid by the court, or the claims
in question at least would be declared invalid as being too broad which is a

case of invalidity. You can readily see that handicap and embarrassm_ent it v

would be for the industrial life of the country to have issued by the Patent -
Office patents having claims that are too broad and which possibly will prevent
industrial development throughout the country. ‘
This priority which it is the patent solicitor’s task to appreciate can only

be obtained usually by reference to some patent office having greater facilities
than our own Canadian Patent Office. I think you honourable gentlemen are
already aware that the usual practice followed by patent solicitors in Canada
is to apply in the United States first, where they will have a much more thorough
search made than they would have in Canada. Thus they can to some extent
know what the priority is and what scope should be given and how broad
the claim should be with respect to their clients’ applications. But, as already
has been stated, even with all these precautions it is impossible to give a patent
which one can guarantee as being beyond attack by the very nature of the
patent, which required for its validity that the inventor should be the real
inventor the world over. Even the most thorough bureau of information or
patent office cannot possibly have all of the information that might be secured
by one interested in getting up information at great expense, perhaps by going
over to France and other European countries just to find out instances of
priority which might have some bearing on the patent application in question.
.- So the point that I intended to make was that it is in the interest not only

of the inventor—the Institute does not claim to defend before this Committee
the interests merely of the inventor—but it is in the interest of industry gener-
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ally, because invalid claims and claims that are too broad certainly constitute
& real impediment to the industrial life of the country by preventing further
- developments and discouraging the establishment of industries. !

Hon. Mr. Cor&: May I interrupt you here to ask: Under the law as it “

is what time have you to file an application in Canada after you file in the ! ]
United States, for instance?

Mr. GeriN-Lajore: Two years after the issue of the United States patent. H
The general rule is two years from publication in any country of the world,

and that would include the issue of a patent, or two years from public use in
Canada. i

l
: |
Hon. Mr. COTE: Is not that an unreasonably long time after you have ,ﬂi
tested your patent and your claim in a foreign office? il
Mr. GERIN-LAJoIE: That is just the reason for the stand taken by the ¢
Institute in suggesting that the delay might be limited to one year from date g |
of application or any time prior to the issue of the corresponding foreign patent. -
This is just in accordance with my opening remark under 26 (2). . i |
. Hon. Mr. McMEeaNs: He can apply at any time after? : |
Mr. GerIN-Lasore: He cannot, sir. : i e IR 1’4
Hon. Mr. McMEeans: He would lose his priority? : - &
Mr. GeriN-Lasome: No, after two years he loses. We will suppose A is the ;
inventor of a very valuable invention and is the only one using it in Canada, if
he waits for two and a half years before applying for a patent he cannot get it.
The patent has become public property. The two-year limit is absolute, even
although the public use might be by the inventor himself.
Hon. Mr. McMEaNs: He loses his right?

Mr. GeriN-LajorE: He loses his right after the expiry of two.yea.rs.

s ‘;Right Hon. Mr. Grasam: Could anybody else get a patent on the inven-
on.? e :
Mr. GeErIN-LaJo1E: That is the essence of the patent, it must be an inven-
tion the world over, which of course is quite different from a trade-mark. A
trade-mark does not require the exercise of inventive genius, it is' not something
as personal as an invention. An invention is the product of one’s own brain,
so?ething essentially personal; whereas a trade-mark is on a different footing
entirely. : : :
Hon. Mr. PARENT: Would it not be a primary duty of such an inventor to
first file a caveat to protect his rights until his mind is made up? ,
Mr. GeriN-Lagom: If he wants to protect his patent he may file a caveat,
although that is very seldom resorted to to-day. The filing of the application is
what is constantly done in preference to the filing of a caveat.
Hon. Mr. PARENT: A caveat would give him one year to think over it and
proceed with his invention. '
Mr. GeriN-Lajore: Yes, but the caveat is practically forgotten to-day.
Hon. Mr. PARENT: By the Institute? \
Mr. GeriN-Lasoie: Yes, it is almost forgotten. At the Patent Office it
is very seldom used. , i A sl
So it seems to me, gentlemen, that the main reason given in support of the %
change of the term of the patent to have it run from the date of application in \
order to hasten development has no foundation. I think it would tend to work
the other way. Some reasonable time must be provided for which the other
sections do_provide for the application. : ; :
Hon. Mr. CasaN: Don’t you think that some provision should be made to
prevent a patent lawyer withholding and protracting the correspondence? Some
of you lawyers will refuse to answer a letter from the Patent Office within less
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than eleven months and twenty days. Then when the letter is answered and
you have another from the Patent Office dealing with the same subject, you
allow another year to elapse before you answer it. All this tends to protract
the negotiations. .

Right Hon. Mr. MErGHEN: And the life of the patent.

Hon. Mr. CasaN: Not only does it protract the life of the patent; some-
times there is a delay of about three and a half years, for which apparently
on the surface there can be mo justification whatever. Lawyers can be dilatory,
and thereby instead of the patent giving you eighteen years from the date of
the application, you have the patent outstanding in this country two, three and
four years after the original patent has ceased to have any effect in the foreign
country in which it was first issued. ;

Mr. GerIN-LAJoE: May I remind you, sir, first of all that the protection
itself under the patent is not prolonged, it remains at eighteen years all through.
The protection starts only from the date of issue of the patent. The only result
of protracting the correspondence, as has been suggested, would be to vary the
term of the patent by having it start at a later date. That would be the only
practical result. But, sir, it is very difficult to lay down a hard and fast rule
and to answer an objection of that kind in a general way. I think it has been
shown already that in some instances several years may be really necessary if
a valid patent is to be obtained, so if in some cases these supposedly dilatory -
methods have been used, they may have been used quite properly in the interest
not only of the inventor but of the industrial life of the country. Otherwise the
Patent Office in Canada would gladly have allowed the application with its
broad claims giving apparently very wide powers to the applicant, which would
be a real embarrassment to the industry without conferring any substantial
benefit on the applicant. On the contrary I would say it would be to his great

_detriment, for it would most likely involve him in expensive litigation, only to

find out that his patent was only a piece of paper. :
Perhaps I should state in this connection that I am speaking from an
independent standpoint, as I am not a patent solicitor myself. The Hon. Mr.
Cahan is evidently referring to patent solicitors when he speaks of lawyers.
Lawyers do not file patent applications. ’ |
Hon. Mr. CauaN: Some lawyers are registered as patent solicitors.

Mr. GEriN-Lagsom: They might be unwise enough to run the risk of doing
so. I am informed that in several instances applications, the prosecution of
which has been delayed in this way, are withdrawn following the objections and
difficulties met before the United States Patent Office. Is it not proper that
under those conditions the application should be withdrawn in the interests both

. of the inventor and of the industrial life of the country? -

In summing up, I might state that the proposed change would have the
effect of penalizing applicants who exercise a greater care in making sure that
they only ask for and secure those limited claims to which they are really
entitled. - :

This question ties up also with that of relief against infringement during
the period between-the application date and the date of issue. If the system
is to be logical at all, if we are to have the term of the patent run from the date
of application, assuredly protection must run also from that date. Section 55,
subsection 2 of the Bill provides for it. What is the result?

Right Hon. Mr. MecaEN: Protection does not now run from the date of
application? ' ;

Mr. GEriN-LAgore: No. At present the protection runs from the date of
issue, and there is no protection of any kind during the pendency of the appli-
cation before the Patent Office.
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Hon. Mr. Caman: You have priority by reason of your application.

Mr. GEriN-Lagoie: There is no protection with regard to infringement.

Hon. Mr. CAHAN: But you have nothing to infringe, no one else can come in
ahead of you after you file your application and secure the patent. The mere
filing 1;)f your application gives you priority over others for a distinet and d1ﬂ‘erent
invention.

Mr. GEriN-LaJorE: It merely establishes the date at which that apphca.tlon

is deemed to have been filed, sir. But any application is invalid unless the

applicant is the first inventor, and that is the fundamental idea which must be

borne in mind in dealing with patent matters. It is not a question of who runs
- first to the Patent Office. Only one man in the world can be entitled to a patent
on a given invention and that is the real inventor, not only in Canada but the

world over. I submit that the question of being the first one to apply for the

patent has no bearing whatever.

Hon. Mr. Cagan: If you read the proceedings of the international conven-
tions you will find that all the patent lawyers representing particular interests
insist upon the priority which is granted by reason of the prior filing of the

application. We have contmuously before us the question of French and German

patentees and the priority given both under the international convention, with
~ respect to which they set great store indeed if one is to judge by the volume of
correspondence about it.

Mr. GERrIN-LAJOIE: May I be allowed to point out that this question of
priority has very little effect in Canada on account of the principle, which is

clearly recognized by the courts, that the first inventor alone is entitled to the
invention. The only advantage, possibly, of this priority claim is that it estab-

lishes deﬁmtely that on a certain date Mr. So-and-so, the applicant, had made
application in the Canadian Patent Office and that therefore anyone commg
subsequent to that date to apply for a patent, or establishing that his date is
subsequent to that priority date, is not the inventor.

Hon. Mr. Cagan: I entirely disagree, Mr. Lajoie. Under the Intematlonal
Convention if he comes in within a year from the date of the grant of the foreign
patent he then obtains priority in this country.

Right Hon. Mr. MEIGHEN: Suppose someone comes forward in Canada
and shows that he invented that before the man had it in the other country,
would that shut him out?

Hon. Mr. Cagan: No. So far as the foreign patentee is concerned, if he
lacks priority of invention then it falls into the public domain.

Right Hon. Mr. MeiGHEN: A makes his application here; subsequently B
comes along and shows that he is a prior inventor the world over, then the
priority is destroyed and B could get that invention.

Hon. Mr. CauaN: There is that probability that the priority of A will be
destroyed, but-there are few cases of the kind in which B could obtain a patent
here, if the invention had been published.

Mr. GErin-Lajore: Perhaps the contradiction is merely apparent You
may have in view the administration of the Patent Office. I am dealing with the
validity of the patent. With regard to the administration of the Patent Office
it may be that it would have its importance, because they would determine by the
date of application who was the first applicant, but that only comes down to the
point of the first applicant, which is wholly irrelevant with regard to the
question of validity, which is the vital issue, and that question rests solely on
the question of first inventor.

Now, section 65, subsection 2, which is linked up with that question of the
date of application, states that one, after the issue of his patent, may sue for an
infringement which may have occurred previously during the intermediate period -

il
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between the date of his application and the date of the grant of his patent.
Obviously, in the absence of any provisions whereby these applications would
be rendered public, this would cause very serious injury to innocent outsiders
infringing without the knowledge that they were doing so. If the system of
having the term of the patent run from the date of application is to be adopted,
then machinery will have to be provided for somewhat along the lines of the

" English system, which I have referred to. I merely wish to point out here

that sections 7, 8, 9, 10 and 11, particularly, of the British Act, state what this
special machinery is whereby third parties may be protected. I have already re-
ferred to the preliminary search that is carried on and the subsequent acceptance
of the complete specification, as distinguished from the provisional specification,
by the Comptroller, and have pointed out the requirement under section 9 of the
British Act, whereby:— BEy e
On the acceptance of the complete specification the Comptroller shall
advertise the acceptance; and the application and.specifications, with the
drawings, samples and specimens shall be open to public inspection.

Then persons may come up and oppose the grant of the patent following this

publication. They may file a notice of opposition. All this is a special pro-
cedure which is a necessary incident to the working out of the system, and, of
course, is entirely ignored in the present Bill. :

Right Hon. Mr. MeicaEN: The point is that if you have a life of the patent
from the date of the application you need several supplementary provisions
such as appear in the British Act? : S

Mr. GfriN-Lasore: The system itself would have to be changed. No doubt
the British system is a logical system. It would be a different system from our
own, because under our system the mere publication of the application would
not be sufficient. ‘The proposed change is much more drastic, as I have pointed
out, than the English system, and I think would be— - ;

Right Hon. Mr. MEicHEN: Under the English law it runs from the date of
acceptance: : : PSS

Mr. GEriN-Layore: Acceptance.’ A

Right Hon. Mr. MEeicHEN: And even if we changed to that we would then
require such provisions as you have cited, for advertising and hearing opposition.

Mr. Girin-Lasoie: Yes, sir, and we would have to establish just what the
acceptance is: The acceptance referred to is not the final acceptance. Under
the British Act the procedure is very different. - If the mere filing of an appli-
cation were sufficient under our system, third parties would not be protected,
because obviously it would be sufficient for someone to apply for and obtain a
patent to which he is not entitléd; and just by rendering this application publie

- he could use it as a means of intimidation, to prevent others coming into the

field, which I think would be very prejudicial to industry. ,

So, the feeling of the Institute, gentlemen, is that on this question of term
of patent, and the date from which it should run, we should let well enough
alone. We are really not able to see what change should be recommended, and
the Institute does not feel that there is any reason for a change merely on the
basis of the assumption that there is a real necessity of hastening prosecution

‘before the Patent Office.

Right Hon. Mr. MeicaEN: Have you stated the British Act quite cor-
rectly? Section 13 reads as follows:— '
Except as otherwise expressly provided by this Act a patent shall be
dated and sealed as of the date of the application:
and then there is the proviso:— -

Provided that no proceedings shall be taken in respect of an infringe-
ment committed before the acceptance of the complete specification.
The patent is dated as of the date of the application. I do not know that
it is very important. :
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Mr. GEriN-LAgore: Section 10, su', if I may be allowed to refer to it, states 3

that:—

After the acceptance of a complete specification and until the date
of sealing a patent in respect thereof, or the expiration of the time for
sealing, the applicant shall have the like privileges and rights as if a
patent for the invention had been sealed on the date of the acceptance

of the complete specification: provided that an applicant shall not be .,f
entitled to institute any proceedings for infringement until the pa.tent !

has been sealed.

As a matter of fact, for a complete statement of the system we would have to
explain fully sectlons 7 to 12, and 13 and 14, possibly, which have intricate
provisions and cover a somewhat involved system quite different from our own.
Section 7, for instance, sub-paragraph 3, states that:—

If the Comptroller is satisfied that no objection exists to the speci-

fication on the ground that the invention claimed thereby has been

wholly ‘or in part claimed or described in a previous specification as

before mentioned, he shall, in the absence of any other lawful ground of

objection, accept the speclﬁcatlon

And the a,cceptance itself follows an examination, as covered by sectlons 8

and 8a.

The CrAmMAN: Mr. Lajoie, the leader of the Senate has an engagement

at 12 o’clock; he has promised to address the Study Club.

Is it the pleasure of the Committee that we adjourn now a.nd meet agam
this afternoon when Mr. Lajoie can contmue?

Some Hon SExATORs: Carried.

The CaAmrMAN: Then we will adjourn to meet when the House rises thls
afternoon, and after the present witness has been heard we will hear Dr. Tory,
is he is present.

The Committee adjourned until this afternoon.

AFTERNOON SITTING -
The Committee resumed at 5.30 p.m.

-The CHaRMAN: We will contmue where we left off at 12 o’clock to- day
Will you proceed, Mr. Gérin-Lajoie?

Mr. GEriN-Lasome: Mr. Chairman, may I be allowed to file the member-“ ;

ship roll of the Institute? I was requested to put it in this morning.

MEeMBERSHIP RoLL oF THE CANADIAN INSTITUTE OF PATENT SOLICITORS

Fellows ,
Mr. Charles W. Taylor. Mr. Harold G. Fox
Mr. H. J. 8. Dennison . Mr. H. Gérin-Lajoie, K.C.
Mr. Alex. E. MacRae Mr. George E. Leetham
Mr. A. J. R. Lanoue Mr. Hanbury A. Budden
Mr. Lloyd C. Prittie . Mr. E. G. Gowling
Mr. 8. W. R. Allen Mr. O. M. Biggar, K.C.
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Mr. Raymond A. Robic Mr. R. R. Jarvis

Mr. J. Edward Maybee : Mr. J. D. O’Connell

Mr. H. G. Hendry Mr. Gareth E. Maybee
~ Mr. Gordon G. Cooke Mr. J. A. Bastien

Mr. F. B. Fetherstonhaugh, K.C. Mr. T. 8. Cole :

Mr. Eric L. Harvie Mr. Egerton R. Case )

Mr. Russel S. Smart, K.C. Mr. Warwick F. Chipman, K.C.
~ Mr. Ernest E. Carver : : D

: Associate Members : :

Mr. Norman T. Tyndall = Mr. Thos. W. Smith

Mr. Harold A. Weir . Mr. W. Donald Scholfield

Mr. Thos. E. Sherman - Mr. Harold E. Dunn .

In addition there are ten British and eighteen foreign associates.

It is not my intention, Mr. Chairman and honourable members, to dwell

longer on the British Patent Act which I touched upon this morning, but for

clarity’s sake I believe I should point out in connection with the provisions of
the British Act that although the protection under it runs from the date of.
acceptance. of the complete specification, as I have mentioned, the term of the
patent itself runs from the date of application. Perhaps that point has not
been properly brought out. : : kA
 In a general way I wish to add that the British system is different from

our Canadian Patent Act. There the patent is not granted to the first inventor
the world over as we have it here in Canada. The date of application has a -
great deal to do with it, and the patent is granted to the one who first introduces
the invention in the United Kingdom. That is an entirely different principle
from the .one embodied in our Patent Act. : _ ;

Right Hon. Mr. MuiGHEN: Are we free to adopt that principle here?

Mr. GeEriN-Lasore: I suppose we are free to accept any other principle.

Right Hon. Mr. MelGEEN: I mean under the convention? :

Mr. GEriN-LAJomE: Great Britain is a party to the international conven-
tion. :

Right Hon. Mr. MeicgEN: Would you recommend that principle?

Mr. GEriN-Lasore: I would not, Senator Meighen, for the reason that we
have already a set of judicial precedents built around our present system, which
on the whole I think has worked satisfactorily, and it would -appear to be a
pity to merely strike out with one stroke of the pen all our jurisprudence built
upon our present system. ' ! _

Now, the other main feature of the Bill which I intend to take up was that
of the conditions attaching to patents as covered by section 63, revocation of
the patent covered by section 64, voidance of patents for failure to perform the
conditions prescribed by the Act, section 52, and the provision whereby the
patentee is prevented to sue for an infringement after three years unless the
invention is worked on a commercial scale as covered by section 53. All of
these sections are linked and must be, I believe, considered together. .

The essential requirement as the basis of all these sections is that of manu-
facturing on a commercial scale within Canada as defined by section 2 (h).
Section 63 expressly states that the patents will be issued subject to the follow-
ing conditions, and the very first condition mentioned is that relating to the
working of the patented invention on a commercial scale. Together with this -

requirement or condition must be considered section 52, which states that the
- 47862
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patent will automatically become void if the patentee and his legal repre-
sentative fail to perform the conditions in this Aect prescribed, one of the
essential conditions under 63 being that requirement of working on a com-
mercial scale. Section 64 deals with the revocation of the patents after three
years if the requirements have not been met, and in particular if the patent
has not been worked on a commercial scale after a licence has been granted.
Section 53 renders the patent ineffective for all practical purposes in prevent-
ing the patentee from suing unless the requirement as to working has been ful-

filled.

These are very drastic provisions, and they -are very different from those
which obtain under our present law and which have obtained under our.

previous Patent Acts. The question which arises is whether there is any good
reason for this stringent requirement as to working on a commercial scale,
which exists neither in England nor in the United States. I think this question
should be considered from a two-fold angle. First, is the provmon fair to the
inventor; second, is it in the interest of Canadian mdustry :

Now ‘the problem must be faced with respect to the mventor He is the
one furmshmg the invention, and his position, I think, must be considered.
What position does he occupy in Canada, and what consideration does the
inventor deserve, if any? That brings us down to the very fundamentals of
patent law: What are the respective positions of the public towards the
inventor, and vice versa?

Everyone will agree, I believe, that the position is that of contractmg
parties. The inventor agrees to give to the public irrevocably by full disclosure
something which is useful, and has to be useful, otherwise it would not be
patentable, but mtanglble—-&he gives an idea resultmg from the exercise, not of
his skill but of his inventive genius, otherwise there would not be a proper
subject matter for a patent of invention.

Now, the inventor if not offered proper inducement might not mvent

nght Hon. Mr. MEIGHEN What clause are you speaking to, Mr. Germ-
Lajoie?

Mr. GErIN-LAJoIE: I am dealing with the : requn’ement as to Workmg on a
commercial scale, :

Right Hon. Mr. MuiGHEN: In three years?

Mr. GErIN-LAJoiE: Not only in three years. Section 53 states that the

three years must be considered in connection with that section, although I do
not believe the three year limit applies to the voidance of the patent. under sec-
tion 52 taken in combination with section 63, section 63 declaring that the
patent is issued subject to that requirement of working on a commercial scale,
and 52 stating that the patent becomes automatically void for failure to meet
any of the conditions in the Act prescribed. But as we are considering whether
there is any good reason to provide for this requirement which considerably
curtails—
Hon. Mr. GrimesBacH: Mr. Chairman, your quorum is going out the door
The CHARMAN: ICan you stay, Mr. Sena‘oor?
B Right Hon. Mr. MEIGHEN: We do not want any three-hour day in the
enate.
£ Tl;e CHARMAN: I suppose you are nearing the end of your remarks Mr.
ajoie
Mr. GeriN-LAJoIE: I do not intend to speak very long, but if the members
of the Committee prefer to adjourn until to-morrow morning, I can postpone
what I have to say.

The CHARMAN: I think we had better finish up in the next fifteen minutes,

then we will adjourn.
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Hon. Mr. Cote: He does not need to conclude his remarks to-night. He is

speaking on some very important sections. : ' :
~ Right Hon. Mr. MEiGHEN: So long as it is important to the Bill, I do not
care if you take fifteen hours. ;

Mr. GeriN-Lajore: Thank you, Mr. Meighen. If I have been dealing,
perhaps a little tediously, with the fundamentals, it is just to arrive at a solu-
tion of the problem of whether this stringent and extreme requirement is justi- .
fied or not. It depends on your interpretation of the respective positions of the
inventor and the public, because that is the postion that must be considered. By .
this requirement the rights of the inventor are considerably curtg.lled since the
Bill proposes a condition which will expose him either to having his patent
voided at once, if the sections are to be interpreted that way, or at least after .
a three-year period. I have just mentioned what the inventor or patentee gives
to the public in consideration of the monopoly which he, in turn, expects to

~ receive from the public authorities.

The requirements imposed on the patentee in order to secure the benefit
of this monopoly called a patent are very stringent. Such a patent is not easily
obtained, or, at least, is not given unless very strict conditions, part of which
I have already mentioned, are met. First, there must be the exercise of the in-
ventive faculty, and therefore the subject-matter of a patent must be new. It
must not be a mere improvement in some art or science, but an invention, and
that is a creation. Sometimes the courts have to decide whether there is subject-
matter of invention, and whether the improvement is merely an improvement of
mechanical skill or an invention in the exercise of inventive genius. Apart from
that, under our Canadian law, it must be new the world over. Therefore the
patentee furnishes something which would not have been disclosed, or available
to the public, had it not been for this invention. ke

Then it must be useful, and, finally, the disclosure must be full. That is,
it must be such that the invention will be available to the public at the expiry
of its term,

Now, in consideration of that gift which the patentee makes to the public,
what can he reasonably expect to receive in return? Well, under all patent laws
he may expect to receive a monopoly for a certain number of years—and I
am not now discussing the exact number of years—during which he-is allowed
to operate or use this invention or patent either by himself or through licences,
thereby deriving a profit from it, or getting returns in the form of royalties.
That is the whole contract, and the whole of the inventor’s obligation has been

.~ fulfilled from the moment he has made full disclosure.

Now, does that mean that under no circumstances those rights can be taken -
away or affected? Well, they can be or may be affected only in the case of
abuse, and it is the question of instances of abuse that I think legislators have
to consider in deciding what methods are to be adopted to deal with the rights
of the patentees. The abuse arises where the patentee who gets this monopoly
does not operate under it either by himself or through licensees, and refuses to
let others operate under it, even on the payment of royalties. That is abuse,
and that is the abuse which has to be taken care of especially under most patent

. Systems.

Hon. Mr. GriesBacH: That is by the compulsory feature.

Mr. GEriN-Lasore: By the compulsory licensing. 1 am just arriving at
that very delicate point, which is a vital issue in the question. That situation
of abuse is and can be fairly met only by a compulsory licensing clause. Now,
what is the practical effect of this compulsory licensing clause? It is a clause
whereby, if _the public is prejudiced by the fact that the reasonable requirements
of the public are not met, some interested party may lay down that situation
before some authority, say the Patent Commissioner. : ’

Hon. Mr. GriesBaca: What it really comes to is this: that some other
concern feels the need of the use of that patent in their business. You pTe using
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high-falutin language. You are talking about what the public want, but as a
matter of fact it is expressed in the need of some other outfit.

Mr. GeriN-Lasore: It would arise in that way, where some other ﬁrm needs
to get that invention which the patentee has disclosed to the public and which
this competing firm would never have known of but for the disclosure by this
inventor. This competing firm wants to get the benefit of this inventive work,
which may represent the work of years, and, in the case of a corporation, a very
considerable expense on a research department

So, in the case of such abuse, where the invention is not operated either by 2

the inventor or by licensees, this other firm may apply to the Commissioner
and compel the patentee to operate under the patent so as to produce the product,

whatever it may be; and if the patentee refuses, to compel that patentee to °

grant licences. And one may even go further: if licences are not granted, that
the patent will be entirely voided. '

That is really the extent and scope of what may be referred to as a com-
pulsory licensing provision. That is quite different from the automatic voidance
that I have just referred to, but which would result from the provisions of the
present Bill. The feeling of the Institute is, gentlemen, that the compulsory
licensing—and I am not dealing with the express wording and details of this

- compulsory licensing clause—that some compulsory licensing is the only fair and

effective remedy, and that to go beyond that is, perhaps, to treat the patentee
unfairly.

Hon. Mr. GRI‘ESBACH In what respect is the Blll going beyond that?
Right Hon. Mr. MErcrEN: In the three-year clause?

Mr. G#rmi-Lajome: First, by the automatic voidance of the pa.tent on

account of the provisions of sections 52 and 63. ~But if these were modified
and it was intended only to have it operative at the end of three years, it would

be operative then, which I think would be excessive, and would be interfering
unduly with the rights to which I think the patentee is entitled under his con-

tract with the public. - In other words, I do not think the patentee should be
punished for not manufacturing—it may be by reason of conditions beyond his

control—but effective means should be taken to enable a competing firm to get =
the benefit of that patent, as it could get it if the patentee were reasonable a.nd i

were willing to grant licenses. =
Now, that is exactly the situation that was met by section 40, as completed

by section 41, of the present Act; and the feeling of the Institute is that :

that clause is suﬁ'iclent

I do not want to take any more time, Mr. Chairman, if there is a feehng that -

I should not proceed.
‘The CHARMAN: Is there any further argument?
Right Hon. Mr. MErGHEN: Is there any other feature of the Bill?
Mr. GEriN-Lajore: In order to hasten this matter, I shall not deal with

sections 40 and 41, which I think are pretty clear, and which provide the means. .
of forelng the grantmv of licenses where the -reasonable requirements of the -

public are not met.

The CrAmMAN: What I would suggest, if you are about through with your
main argument, is this: It is now 6 o’clock. We will adjourn until to-morrow
morning at 10.30. We will then hear what other witnesses have to say, and if
later on you want to amplify it, you will have an opportunity of doing so.

Right Hon. Mr. MecrEN: I would like three or four representatlve men,
mainly of the business community, who are heavily interested in patents, to
get together, assisted by the representatives of your Institute and one or two
patent counsel, to draft amendments that they think are essential, keeping in
_ mind the fact that we are determined to secure as much pubhc protectlon as we
can and prevent abuses as far as we can. 25
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Mr. GfriN-Lasore: Would this Committee be appointed by someone?

Right Hon. Mr. MecHEN: Appoint yourselves. Have men like Mr.
Lanoue, say, whose company has enormous patent responsibilities, and two or
three others like that. You could not have that ready for to-morrow, but you
could for next week. . ' '

Mr. GEriN-Lasome: If I may be allowed to suggest, Senator Meighen, the
difficulty is that we do not as yet know what the decision of the committee will -
be about the provision for working on a commercial scale, and as to dating of
patents from the date of application. 7 :

Right Hon. Mr. MercuEN: I would like you to have your amendments go
as far as we can safely go in the way of compelling the use of patents. If you
think that one means is in the compulsory licence provisions, frame your amend-
ments along that line. ‘ ' : > .

The CuamrMAN: Your amendments will be considered by the committee. .

Mr. GEriN-Lasoie: I might say that the question has been very carefully
considered by the Institute. The eonclusion arrived at was that it was impossible

at the present time, unless we copy the British system entirely, to do otherwise .~ '~

than content ourselves with the present sections, which very fully provide for
contingencies. '

Right Hon. Mr. MeicaeN: Oh, no, they do not. It is admitted by many .
people that there could be'far better provisions with respect to compulsory
licencing. Also while we can have a limit within which the patented article
must be used, we can provide that though suits or infringement may be brought .
after that perhaps they should be allowed only on the fiat of the Minister. Do
not think that we are going to have things done entirely in your own way. We
have to be sure that the amendments vou propose are going to protect the
public against the very abuses Mr. Cahan has outlined. Surely you can get
together and agree on amendments that you think would strengthen the Act.

Mr. GErin-Lagore: We shall be very glad to give it our consideration.

Right Hon. Mr. MmicaeN: Let us know to-morrow whether you think this
suggestion is worthwhile, and whether you are ready to work on it. If you are
not, we may have to appoint a sub-committee and draft amendments ourselves.

Mr. GEriN-Lasome: Would the sub-committee require the assistance of the
Institute? . /

Right Hon. Mr. MEicaEN: I would rather not have a sub-committee. The
Bill is not long, and I would prefer to have it considered by all the members
of the committee. If you get your proposed amendments together, they could
be considered by the whole committee, and that would be more satisfactory
to us.

Mr. GEriN-Lajome: Your suggestion will be considered, sir.

The hearing was adjourned until to-morrow, Thursday, February 28, at
10.30 a.m. ; / .
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MINUTES OF EVIDENCE
: TBESENATE, _ ,
3 THUBSDAY, Febmary 28 1935

The Standmg Commlttee on Ba.nkmg and Commerce, to whom was referred
B111 A, intituled: “An Act to amend and consolidate the Acts relatmg to Patents
of Inventlon," resumed this day at 10.30 a.m. _

Hon Mr. Black in the Chair. _
The CualRMAN: Gentlemen, we will proceed to deal w1th our work 1 am
not sure whether Mr. Gérin-Lajoie concluded his statement yesterday.

Mr. GEriN-Lagore: I did not qmte finish, sir. I am at the disposal of the
committee.

The CHAIRMAN: We shall be glad to hear you now if you wish to continue.
I did not know whether you wished to say anything further, except with reference
to the suggestions that Senator Meighen made to you.

Mr. G#riN-Lasome: The only other point that I thought it mlght be proper
to touch upon, which affects those working provisions in the Bill, in connection
with the sections that we were dealmg with yesterday afternoon, is the question
of the international convention. ‘I do not think the point has been discussed
very fully as to whether the present provisions of the Bill would be in contra-
vention of the provisions of the international convention. I regret to state that
I think they are in contravention of the international convention.

Right Hon. Mr. Graram: The provisions of th1s new Blll?
‘Mr. GériN-Lasore: Yes sir.

Right Hon. Mr. Graram: That would be serious.

Mr. GfriN-LAJsore: The matter has been given a great deal of thought by
members of the Institute, counsel and patent attorneys. Article 5 of the inter-
hational convention is the provision which we all have in mind. The provision

to which we have subscribed, and which I think affects the questlon, is sub-
section 3 of article 5 which says:—

These measures—that is legislated measures to prevent abuses—shall
not provide for the revocation of the patent unless the grant of com-
~ pulsory licences .is insufficient to prevent such abuses.

I think this provision must be interpreted to mean that the compulsory
licensing clause in a patent Act must not go beyond stating that the patentee
is given an opportunity either to operate under the patent himself or to grant
licences. If he fails to comply with the order that may be given him, then the
patent may possibly be voided. The abuses referred to in that part of article 5
of the international convention, which I read, are abuses which might result in
the exercise of exclusive rights conferred by the patent, for example, failure to
use. We have already subscribed to the text which I read, but there is another
clause, decided upon at London on June 2nd, 1934, to which we have not as yet
acqulesced though I presume it is the mtentlon of this ‘country to agree to it

as well. Tt is clause 4 of article 5, and I think it is perhaps still more imperative.
It provides that:—

In any case the issuance of a compulsory licence cannot be demanded

before the expiration of three years beginning with the date of the grant-
9484013
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ing of the patent, and this licence can be issued only if the patentee does
not produce acceptable excuses. No action for the cancellation or revoca-
tion of a patent can be introduced before the expiration of two years
beginning with the issuance of the first compulsory licence.

This I think bears out my previous statement that the procedure in the Act
must be such that an opportunity is afforded to the patentee either to manufacture
himself or grant a compulsory licence. Now, sections 52 and 63 I believe really
go against this principle, inasmuch as section 63 states:—

' Efr'éry patent, except those governed by the provisions of this Act
relating to the granting of patents in the public service, shall be subject

~ to the following conditions:—

(a) Every patentee shall satisfy the reasonable requirements of the
public with reference to his patent, and to that end shall work
the patented invention on a commercial scale within Canada.

And section 52, subsection 1, states:—

A patent shall be void, if any material allegation in the petition or

declaration of the applicant hereinbefore mentioned in respect of such
patent is untrue, or if the specifications and drawings contain more or
less than is necessary for obtaining the end for which they purport to be
made, when such omission or addition is wilfully made for the purpose
" of misleading, or if the patentee and his legal representatives fail to
perform the conditions in this Act prescribed.

Now, taking these two provisions together, and as there is no .delay with
respect to the working conditions, I believe the effect would be an automatic

voidance of the patent, which would be in contravention of the international
‘convention, article 5, to which I have referred.

~ Hon. Mr. Danpuranp: And section 53 goes further.

Mr. GErIN-LAJoie: Yes, section 53 goes further in a Wéy. It is in a different
position, perhaps, but nevertheless it is in contravention of the international
convention, inasmuch as it states that no recourse can be exercised by the

patentee after three years, unless he has worked his invention on a commercial
scale within Canada. '

Hon.  Mr. Danpuranp: Giving him no chance for an explanation or an
excuse?

Mr. GEriN-Lasore: None whatever.

Hon. Mr. GrmsBacH: Is the expression “ commercial scale’” defined any-
where?

Mr. GEriN-Lajoie: Section 2 (R), sir. It is a very drastic and stringent
definition, which is copied from the British Act, but with this difference, that
the British Act contains no corresponding provision whereby the patent might
be automatically voided, as is provided by sections 52, 53 and 63 of the present
Bill, but merely contains a compulsory licencing provision. Under section 53,
as Senator Dandurand was pointing out, the patentee has no opportunity what-
ever to give any reason or explanation of his position. If the patent has not
been operated on a commercial scale, no relief whatever will be granted to the
patentee, and the patent is rendered ineffective by the mere lapse of time.

Hon. Mr, GriessBacH: Who decides that?

Mr. GErin-Lasoie: Nobody decides it, sir, because it operates ipso facto,
under section 53.

Hon. Mr. GriesBacH: But somebody, the Commissioner, or someone, must
.do something? . ; : '
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Mr. Gérin-Lasome: No, sir. That is the severity of this section, that it
operates automatically without any judgment or order being rendered by
anyone. :

Hon. Mr. DanpuranD: It is an absolute estoppel?

Mr. GEriN-Lasore: The patentee is absolutely estopped. - The general rule
under our patent law, I think, is that a patent is always presumed by the courts -
to be valid and effective, and on ex parte suits the only proof which the plaintiff
has to make is that of infringement, apart from filing his petition, but under
this provision he will have the onus of proving that his patent is effective
because he has worked it and is working it on a commercial scale. Otherwise
the presumption is that his patent is 1neffect1ve, on account of the mere lapse
of time. In other words, as soon as a patent is three years old, and according
to the provisions of the "Bill that might be from the date of apphcatmn, the
patent is presumed to be ineffective. It will be for the plamtlﬁ' on an infringe-
ment suit to prove that this prima facie presumption is rebutted because he
has worked on a commercial scale as provided for under 53.

Hon. Mr. GriessacH: Your contention, anyhow, is that that is in contra-
vention of the international agreement.

Mr. GErin-Lasome: Yes; which in effect, I think, states that no such void-
ance must result unless the patenbee is accorded some opportunity of expla.mmg
his position.

Hon. Mr. Cauan: What section of the 1nternat.10nal conventmn are you
referring to?

Mr. GErix-Lasome: That is Article 5 section 3, sir, that I have read. I
have also referred to paragraph 4, to whlch Canada ha.s not yet subscribed, but
we assume she will do so. That was adopted at the last conference in London
in June.

Hon. Mr. Cagan: I think that is a very wide presumptlon We will deal
with the convention as it is. :

Mr. GfriN-Lasomg: Dealing with the convention as it is, as suggested bv
the honourable Minister, the wording is that these measures dealing with abuses
will only provide for the revocation of the patent if the granting of a compulsory
licence shall not suffice to prevent these abuses. I think that goes a long way
against any provision for automatic voidance of the patent as covered by
sections 52 and 63, taken in combination, and I think—this may be a matter
of opinion—even against the provisions of section 53 of the Bill:

I am not quite sure, Mr. Chairman, whether it would be in order for me at
this stage to state that the private committee of members of the Institute met
yesterday members of various manufacturing concerns to consider the question
that had been put to me yesterday afternoon by the Right Hon. Senator Meighen
as to whether we could not suggest some measure whereby the requirements of
the public might be met more closely than under present sctions 40 and 41 of the
Act, which it was suggested to me were not satisfactory. The conclusion arrived
at was that a fair compromise might be reached, and perhaps we might go a long
way towards meeting the wishes of the honourable Minister, by suggesting to
replace sections 40 and 41 by section 27 of the British Act, which deals with
workmg on a commercial scale It uses those expressions, and in fact uses them
in the sense within the meaning of 2 (k) as our definition is taken from the
British Act itself.

_ Right Hon. Mr. GraraM: Are the British and the Canadian Acts so nearly
alike that you can transfer holus bolus a section from one to the other and make
it workable? In other words, are conditions in Great Britain pretty much like
ours, or are they altogether different? Section 27, you see, might not be apphc-
able here at all. We want to be clear about that.
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~ Mr. GEriN-Lajome: There are many important principles involved under
the British Act that are not to be found under our Canadian Act. I think a
fair answer is that the two systems are quite different. There is no doubt about
that. The object of our study yesterday evening was precisely to find out whether
section 27 of the British Act could be transferred into our Act without causing
too much disturbance. . So we went very fully into that leng section ]ust to see
to what extent-it could be made to apply to our system.

_ Right Hon. Mr. Grazam: Who are “we”?

Mr. GEriN-Lasome: Our committee Jomtly with representatlves of the manu- A
facturing concerns, which met yesterday evening at the request of the Right Hon. - |
Senator Meighen. ‘We came to the conclusion that it could be transferred, with :
the exception of one paragraph which I think would not serve the purpose.” I
refer to paragraph 3, subsection (a), which deals with licences of right which' has
nothing correspondmg under our Act. But the other provisions, which are much
more specific than our present sections 40 and 41 could be made to apply and
would go a long way, I think, towards meeting the wishes of the honourable
Mmlster in connection with the requirement of working on a commercial scale.

" Right Hon. Mr. Gramas: What would become of 63 of this Bill?

Mr. GfriN-Lasome: It would replace 63 and 54 of the Bill. Sections 52 and
53 would require to be amended by striking therefrom the new provisions. =

" - Right Hon. Mr. MErGHEN: What you suggest is that those sections 40 and
41 are to be covered, if this Bill passes, by section 637

" Mr. GfRrIN-Lasors: Replaced by section: 27.

‘Right Hon.. Mr. MricaeN: No. Sectlon 63 of this B111 corresponds to el
sectlons 40 and 41 of the old law. 4

" Mr.- GERIN-LAJOIE: More exactly, 63 and 64 correspond to 40 and 41 % |
respectively. = o
{

|
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.. Right Hon. Mr. MEIGHEN: You say 63 and 64, for the reasons you have
given, are not a;cceptable and- you would replace those sectlons by section 27 of
the British Act?

Mr. GERIN-LAJOIE Exactly, sir.

" Right-Hon. Mr. MEIGHEN; Then that Wlll require the ehmmatlon of the new
N features of section.53. R i
.- Mr. GErix-Lasors: Of 52 and 53 and futhermore 55 Would have to be
replaced by section 50 of our present Act.
Right Hon. Mr. MEIGHEN I have your suggestlon I shall require some time
to study it.- ;

.~ Mr. Gfirin-LaJome: I might point out that sectlon 27 of the Act provides for
those cases of abuses where the patented invention is not worked on a commercial
scale,’ which I think meets the wishes of the honourable Minister as to that |
feature. It deals very fully with that requirement. Section 2 (a), for example, E

ives it as an instance of abuse where the patented invention is not being worked ‘
in the United Kingdom on a commercial scale ‘and no satisfactory reason can - {
be given and so forth. 2 (b) also states that if the working of the invention in ‘
the United Kingdom on a commercial scale is being prevented or hindered by
the importation, and so on. “Those references to working on a commercial scale

deal, I assume, with the point which the honourable Minister ra.lsed ; s |
“"" Hon. Mr. CagaN: Only to a certain extent. - STV i
Right Hon. Mr. MeiGHEN: Mr. Lajoie, will you get typewntten and have |

ready for us this afternoon the exact changes you say will be necessary in those
other sections?

- Mr. GERIN-LAJOIE You mean by stmkmg out 63 and 64 altogethel' qulte '

§0.




INST A e

BANKING. AND COMMERCE 7

Right Hon. Mr. MEIGHEN: And. substltute 27 You say you have to make
certamchangesm52 53 and 55. ; 2 -

Mr. Gfrin-LajorE: And replace 55. ' .

‘Right Hon. Mr. MelGHEN: Just put in typewritten form what chang& you
say are to be made in those sections.

Mr. GErIN-LAJoIE: Yes. : ;

' Hon. Mr. GRIESBACH: And copies- for d1str1butmn

Mr. Gﬁnm-LAJom I thank this Committee very much for’ the attentmn
I have been given. May I be allowed to deposit the memorandum prepared by
the Canadian Institute of Patent Solicitors? I think it has already been
distributed among the members of the Committee. =~

. Hon. Mr. DaNDURAND: It does not cover the remarks you have made as to
the new amendments? T

~ Mr. G#riN-Lasoms: No, the suggestmns lasrt made.

Hon. Mr. Parent: You desire this document to be part of the ewdence‘l

Mr. GErin-LAJoE: Yes. ' :

-Hon. Mr. CAHAN: Mr.: Lajoie, do you suggest that adoptlon of the Enghsh
prov:smns with regard to manufacture would cover the case in Canada. that is
previded for in one of the proposed sections, namely, as to 50 per cent of tom--
ponent parts being manufactured or produced in this country? . Do you, thmk ;
that would exclude the almost complete manufacture of the invention across
the border? You must remember the patents which are in force in this country :
are largely of American origin, nearly nine-tenths of them. Now, do you think
it reasonable and just that the holder of the patent in Canada should be able
to go across the border and buy the component parts and bnng them in here,
simply employing sufficient labour to put them together, and thus oomply w1th
the clauses with respect to manufacture?”

A: ?Rxght Hon. Mr GR.AHAM Would that colhde in any way w1th the Customs
et
" Hon. Mr CamaN: The Customs Act has nothmg to'do w1th i,

Right Hon. Mr. GRaAHAM:. It provides for a 50 per cent oontent
. Hon. Mr. CamaN: That is on the preparatmn and treatment of products
under the British agreement. :

Right Hon. Mr, Gramam: We do not want to have two Acts to provrde the
same thing. -

Hon. Mr. DANDURAND: The two or three large concerns that have appeared
before us could perhaps better answer the effect thls propoaed leglslatwn wﬂl
have upon the working of their own patents.

Hon. Mr. CaHAN: Large concerns, senator, work on a fair basis. Cana-'
dian General Electric, Canadian Westmghouse and Canadlan Industries manu-
facture in this country : ] :

Hon. Mr. DANDURAND: A.re they not 1mportmg parts?

Hon. Mr. Caman: No. This is with regard to importation of parts by
other compames than those They manufacture in this country as far as they
can:

Hon. Mr. DAN_DUBAND: To what extent, would you;say'50 per ;centf?_

Hon. Mr. CAuaN: So far as my information goes the Canadian Westing-
house, Canadian General Electric, Canadian Industries, and the National Elec-
trie Oompany are manufacturmg in this .country to the fullest extént possible.
They have In some cases to 1mport raw material, but they are manufacturmg
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The complaints are not with regard to the three or four companies that are
honestly and efficiently working under the Patent Act. It is the others that I
am anxious to cover. ' :

Hon. Mr. DANDURAND: Are there many of those concerns importing 50
per cent? :

Hon. Mr. Caman: I am informed there are large concerns that import
practically everything. My information is that an American ‘concern will
obtain a patent in Canada of a particular invention, and then assume to comply
with the present law by sending the parts across the border and assembling
them in some factory in Canada. I do not think that is fair compliance with
the working provisions. : , '

Mr. GEriN-Lajoie: I believe, sir, that that situation would be fairly met
by a reasonable interpretation of the provisions of section 27 of the British
Act, which you have referred to. I think the answer would rest on the interpre-
tation to be given of the words “manufacturing or working on a commercial
scale in Canada.” :

Right Hon. Mr. MeiHEN: We could make that pretty certain.

i . Mr. GErin-Lasore: The first case of abuse dealt with under the provisions
of the British Act, section 27 (a), deals also with importation in sub-paragraph
“(b) of 2. If it amounts to an importation, it would be prohibited by this
paragraph of the British Act. :

Hon. Mr. CasaN: Which paragraph is that? :

Mr. GEriN-Layore: Section 27, subsection 2 (b), which deals with importa-
tion. And the previous one deals with non-working on a commercial scale
in the United Kingdom. ;

Right Hon. Mr. Graram: If that did not meet the case in the eyes of
the committee, there would be no objection to our changing it?

Right Hon. Mr. MmicHEN: Or fixing it up by definition.

Mr. GEriN-Lasore: Exactly. And if those conditions were not met by
the patentee, then any outsider could apply for the relief provided for under
this section. Sl ' i
i . Hon. Mr. CaBaAN: I would like to call attention to another matter. -1
understood you yesterday to make a statement, Mr. Gérin-Lajoie, which to
my mind was confusing as to the meaning of priority in one case, when you
were dealing with the prior state of the art, and priority in a different case.
in connection-with the international convention, which gives a certain priority.
We-all admit that under our Act, if there is a prior invention you should not
be able to obtain a patent. After all, it is not an invention or discovery unless
it is something new with respect to which publicity is being given for the first
time. I understand that an invention or discovery may be kept secret, but
that is another phase of the question. Now the priority which the foreign
patentee obtains in this country is dealt with by article 4 of the international R |
convention. Leaving out the words which do not refer to patents, it runs as = =
follows:—

(a) Any person who has duly deposited an application for a patent ‘
shall enjoy for the purposes of deposit in the other countries, and reserv- . ¢
ing the rights of third parties, a right of priority, during the periods i
hereinafter stated. _ |

(b) Consequently, a subsequent deposit in any of the other coun- - .. =
tries of the Union before the expiration of those periods shall not be
invalidated through any acts accomplished in the interval, either, for

" instance, by another deposit, by publication or exploitation  of the

invention, by the putting on sale of copies of the design or model.

d
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(¢) The above mentioned periods of priority shall be twelve months
for patents. ; ’
These periods start from the date of deposit of the first application
in a country of the Union. 5 i
Now, if an application is made in Germany and a patent granted in that
country, in order to obtain a patent in Canada under that convention you must
deposit your application in this country within the twelve-months period. The
same thing is necessary in Great Britain.
Mr. G#riN-Lasore: In order to obtain the convention date, sir, but not
merely to cbtain a patent in Canada. ' ‘
Hon. Mr. Caman: Let us be clear about that. I understand that as well
as you do, and I want this committee to understand it. Do you think there
is any sound reason why in Canada we should extend the right which the
foreign patentee has under the international convention? It is not extended
in England, nor in the United States. But in order that the committee may
understand it, I will say that by a decision, whether bad or indifferent, given
by the junior judge of the Exchequer Court, the foreign patentee is not confined
to one year. Under the international convention the foreign patentee must.
apply within a year, but if he does not apply within a year he comes in under

another- interpretation to our act given by the court, which interpretation in ‘

my opinion ought to be wiped out, and which this Bill is intended to wipe out.
Is there any just reason why the foreign patentee should have larger and more -
extensive -ights in Canada than are granted to him under this international

convention? He has no larger and more extensive rights in the United States '

or England. I have traced back a whole series of applications in England,
for patents granted in Germany and France, and in every case where the patent . '
has been granted in England it has been applied for within the year, under ' .
the terms of the international convention. Now, should we go beyond that? . = .

Mr. GEriN-Lagore: In reply, sir, may I be allowed to point out that our

system, which only permits of the granting of a patent to a person who'is'' = . -
the first inventor the world over, is different from the system in England and

in some European countries, where the patent is granted to the first applicant,
or to the first person who introduces the particular invention into the country.
The principle on which our patent Act rests is entirely different. i

Right Hon. Mr. MErGHEN: We know that.

Mr. Gfrin-Lajom: As I have previously stated, the convention date has »
practically no utility with us, because it is not the question of the first applicant
that counts but the question of the first invention.

Hon. Mr. Caman: I am asking you whether we should not exclude all
foreign applications that are not made within the year, as prescribed by the
international convention. There are now in existence in Canada about 118,000
patents from across the border. Why should Americans be allowed to apply for
and secure patents here, after the lapse of time which is prescribed as their right
by the international convention? And why should not the Germans and the
French be treated accordingly? They give no such additional rights to us.

Mr. GfriN-Lasore: The rule would of course be uniform and would apply .
not only to foreign applicants but to Canadians.

Hon. Mr. Cauan: I beg your pardon. The restriction upon our rights as an
administrative department of government in connection with patents, as made
by tl.le international convention, is with regard to foreign patents. There is no
restriction by the international convention excepting article 2, with regard to our
dealing with our own domestic patents. The international convention prescribes
international rights, and,I differ from the interpretation that you made a short
time ago, that we are bound when dealing with the applications. of our own
patentees to treat them in the same way in respect of the time of filing.
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. Mr. GErin-Lagore: I assumed that you were asking me whether I thought
that the one-year period under the convention would not be a sufficient lapse
of time to allow for applications in Canada.

Hon. Mr. Caman: Is it not right and just th'at we should hmlt the rights of
a foreigner to his international rights?

Mr. GEBIN-LAJ’OIE 1f the suggestion would apply only to foreign apphcants -
we mlght have to deal with it differently, but when considering the limit of time
within which an application must be filed I also had i in mind the position of '
Canadian manufacturers and applicants.

" Right Hon. Mr. MEIGHEN: That is Canadlans ‘who go “to the Umted States »
first to get their patents? \ : ; -
 Mr. Gérin-Lasome: Quite so. o 23 it |

Right Hon. Mr. MEIGHEN: Would the mternatmnal convention apply to
those Canadians?

_ Hon. Mr. Caman: I should thmk that 1f a Canadlan gets a forelgn patent
first, he comes in as a foreign patentee. - -

Right Hon. Mr. MuicurEN: If he does, why should he get more than a year?
Still I cannot see how an international conventlon can restnct us in dealmg with
the rights of our own citizens.

Hon. Mr. CarAN: I am merely saymg that. A Canadlan who goes to the
United States and obtains a patent there usually does not come back here and
apply as a foreign patentee, though in many cases he does. But if he applies
here by registering his foreign patent and asserting in our patent office the right
which accrued to him as the owner of a foreign patent, then I suggest that right
should be limited and restricted to what he is entitled under the international
convention. We have constantly been hearing throughout this discussion . the
suggestion that the Canadian Patent Office is-inefficient, that it cannot perform
its duties, and that the burden of 1nvest1gatmg patents ig_ beyond its capacity,
1 think there will be some reforms in that respect. You say that people of other
countries go to Great Britain, or to the United States, or to Germany, or to
France, where the facilities of research are greater, and apply for their patents
there, because they believe that if they pass the test of one of those foreign
patent offices they will'be more secure in their rights.. But having done that,
when they come to Canada why should they not be restricted to the one year?

Mr. GEriN-TAsorE: But may I suggest sir, that We must also consxder the
questlon of the Canadian. o |

* Hon. Mr. CamaN: We'will thmk of him. . "% ) A £

Mr. GériN-Lajore: Canadians would be affected by that rule Most Cana- i
dians, practically all of them, will apply in the United States before applying in
Canada, for the reasons that have been stated. The suggestion has been made
that it should be sufficient for those Canadians to apply for their patent in
Canada before the issue of their: foreign patent. - Up to now the- delay was
perhaps excessive and may have given rise to some abuse, as the applicants were
allowed to file their applications in Canada until two years from the granting
of their foreign patents. That would appear excessive and I suppose should be
changed. ' But if the limit: of one year from ‘the daté of filing in the foreign
country -applied to all-Canadian manufacturers who saw fit, for the reasons e |
already stated, to apply first in. the United States; it would T think be very. y
harmful to Canadian industry. For after all it is only by means of this pro- X
cedure of applying for their patent in the United States first that they can know ’
what scope they should give to their patent. Otherwise they would be. forced to |
apply much sooner in Canada, say just before the expiry of one year from the
date of application in the United States, at a time when they are not yet suffi-
ciently informed as to the prior state of the art and of the scope that should be
given to their claims. : ST =
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Right Hon. Mr. MeGHEN: Suppose you are right there, the very same
disability. attaches to an American who is applymg in the United States for
a patent and desires to apply here, he wlil be in the same state of incomplete
information at the end of the year that the Canadian would be. At least you
can say you are not putting anything on the Canadlan that is not on every-
body else.

. Mr. GEriN-Lasom: I was arguing from the standpomt of the Canadlan
manufacturer.. If it is the position of the forelgner that we have in mind,
then of course we may have been at cross purposes. My only position before
this Committee is in the interests of Canadian industry, and nothing more. I
am giving you the benefit of any knowledge I may have for that purpose Tam
not a patent solicitor, I merely act as patent counsel.

Right Hon. Mr. MeeHEN: You think the Canadian would have an advan-
tage if he could delay longer, an adva.nta.ge tha.t we would be justified in
glvmg him? -

* Mr. G#riN-Lagore: I thmk_so. I think it Would be m ‘the mterests of.
Canadian industry.

Ex ' Hon. Mr. GrmssacH: ~ You are separatmg there the nationality of the
*  applicant from the patent that he has. I understood the Secretary of State to
./ make it clear that it is the nationality of the patent; so to speak; that is to say,
if the Canadian goes to Germany and patents an article there, so far as our
law ‘is concerned that is a German or foreign patent. The nationality of the
man who patents his invention has nothing to do with it. He comes back

here as a foreigner with a foreign: patent.

Mr. GEriN-Lasore: Our law as it stands at present does not dxstmgulsh
between the foreigner who applies— “ ]

‘Hon. Mr. Caman:  You know the law was never mtended to convey the
meaning given to it by decisions of the court.

Mr. GEriN-LAJorm:. As to the application of Artlcle 7, the Tule i is genera.lly
wherever an inventor sees fit to apply for h1s patent n. a forelgn country, he
must, if he wants to— ;

" Right Hon. Mr. MEIGHEN ! Wlll you answer thls Supposenwe -restnct thef
foreigner who applies for a patent in another country to twelve months after
his application there within which he must make his' application here; but as
to the Canadian who goes to a.foreign country and makes his application for a
patent we allow him, say, two years. If we do that are you sure we are in com-
pliance with that convention I should think that was something that would
likely be covered by a conventlon We could not glve that advantage to our
own people.

Hon. Mr. GrmsBacH: Take the converse of that the foreigner who Would
come here and get a Canadian patent. ;

Right Hon. Mr. MEcHEN: He would not likely do that.:

. Hon. Mr. GrmssacH:- We cannot draft the law on probabilities.

Mr. Gérin-Lasore: It is very hard, sir, to know what the reaction would be.

Right Hon. Mr. MEeiGHEN: I do not care about the, reaction, I want to know
what the convention is.

Mr. Gfrin-Lasom: I do not think that point is covered of havmg a country
distinguish between applicants of its own nationality—Canadian sub]ects in this
case,” and non-Canadian subjects. I do not know of any law in any country
which distinguishes between the two. -

Right Hon. Mr. Gramam: Would the convention be hkely to a.ntlclpa.te
any such. condition?

..~ Mr,. GériN-Lasome: So fa.r as I know the convention would not provide

for the case either way. The priority date which is dealt with under sect:on 4,
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read by the honoura.ble Minister, provides for one year from date of filing.
That would be quite right. It seems to me the objection that honourable
members would have to face would be, should we make a distinction between
applicants who are Canadian subjects and those who are not.

Hon. Mr. CaHAN: The international convention is in favour of the nationals
of each country of the Union.

Mr. G#rin-Lasore: I might point out that in practically all foreign
countries except the United States one can apply for a patent before the issue
of the first foreign patent. It cannot be done in the United States.

Hon. Mr. Coté: Are the United States subscribers to the international
convention

Mr. GriN-LAJoIE: Yes About forty countries, including England France.
United States, Germany, are all members of the convention.

Hon. Mr. Caman: Under subsection 1 of section 8 of our present act
you find a reasonably fair provision for carrying out the international con-
vention. It reads:—

An application for patent for an invention filed in Canada by any
person who has previously regularly filed an application for a patent for
the same invention in a foreign country which by treaty, convention or
law affords similar privilege to citizens of Canada, shall have the same :

- force and effect as the same application would have if filed in Canada on |

the date on which the. application for patent for the same invention was = '\
first filed in such forelgn country, provided the application in this
country— _ !
That is, Canada. ' : |

—is filed within twelve .months from the earliest date on which any
such foreign application was filed.

That does make a distinction between citizens of Canada, or - Canadian natlonals,
and citizens or nationals of other countries, and it prov1des for carrying into
effect the international convention. When I came into office I found between
2,500 and 3,000 American patent lawyers practising before the Patent Office
in Ottawa. The business was very large and very lucrative because American 4
patents formed the vast majority of the patents issued in this country. But i
as the right was given to the Governor in Counecil to restrict those who should o
practice before the Patent Office, I at once applied for an order whlch wiped

out 2,500 of the American registrations. f

Right Hon. Mr. Graram: That was an international rap.

Hon. Mr. CaraN: Yes, but it was well deserved, if you knew how the
practice was carried on here. I am not going into that matter before this Com-
mittee.

I suppose there are throughout Canada about 250 gentlemen qualified to
practise at the Patent Office, and naturally my action brought them the busi-
ness hitherto done under the American registrations. I find now that these
lawyers having the sole and exclustive right to do the business for the foreign
applicant are looking very carefully after American interests, more carefully,
indeed, than they are after the interests of the public of Canada as a whole.
Therefore when they make suggestions to me in the administration of that

_ office, I always scan them pretty carefully. R

Another subsection, number 3, was added to section 8 to which I have /|
referred. It says:—

No patent shall be granted on an apphcatlon for patent for an in-
vention which had been patented or described in a patent or printed
publication in this or any foreign country more than two years before
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the date of the actual filing of the application in Canada, or which had

been in public use or on sale in Canada, for more than two yea.rs prior

to such filing.
The prevailing practice is for the American to secure hls American patent, the
German his German patent, the Frenchman his French patent, the English-
man his English patent, and then instead of coming within one year and
registering that patent at the Canadian office and making application thereon
under the provisions of the international convention, which are provided for in
section 8, subsection 1, they presume to come in under the two year period
which the court has said is established by subsection 2. That is, within two
years after the patent has been described and printed in the pubhoatlons of the.
foreign country ‘they can come and make application in ‘Canada outside
altogether of the restrictions prescribed by the international convention in

favour of the foreign country, of which they as foreign nationals should have CinE

to avail themselves. How you are to take care of that condition I am not
gaying at the moment, but something must be decided. I thought there was
confusion of statement yesterday with regard to that. '

Hon. Mr. Cété: Mr. Lajoie, a moment ago I asked you if the Umted States

were members of the convention, and you answered yes.
Mr. GERIN-LaJoie: They are, sir.

Hon. Mr. Comé: In the United States, if an apphcant has made his appli-
cation in Canada first, is he limited to a year from the date of hls Canadian
application to apply to the United States office?

Mr. GEriN-LAjore: I am informed he is limited. I may have made a mis-. .

statement a moment ago in stating the United States are the only exception.
I am informed they are not an exception. I am informed that no other countries.

‘have a restriction such as that suggested.

Hon: Mr. Cauan: In England I am informed definitely and oﬂicmlly that
the foreign patentee who applies under his foreign patent must do so within a
year. . . PR
Mr. GErin-Lasome: That is a question which I think it is quite easy to
reply to, sir, because all these gentlemen here do make applications every
day in England, and they inform me that there is no such restriction there.
The only reason for that convention provision is to give the priority date so =
as to enable the applicant, if he files within that year, to say “my application
is of such a date.” But he is not precluded from filing his application after
the one year period under the convention.

Hon. Mr. Caaan: He may apply on other grounds, but not on his forelgn
patent. I have looked at such papers by the score. The date of the applica-
tion for the forelgn patent and the date of the application in England have to
be included in the English and French records, for instance, and in no case,
going back for a term of years, could I find more than twelve months had
elapsed.

Mr. GériN-Lagore: In order to have the benefit of the priority date. But
I am informed that in no country are they precluded from applying and obtain-
ing a patent notwithstanding the lapse of more than a year from the date of
their first application in the foreign country.

Right Hon. Mr. MricaeN: Who is the man most conversant Wlth ‘the
actual practice that you quote as your authority?

Mr. Gérin-Lajom: Patent solicitors. Mr. Smart, no doubt, is qulte familiar
with the procedure of various countries as to the ﬁlmgs of apphcatlons I think

~most of the gentlemen—Mr. MacRae, Mr. Maybee, in fact almost all our

patent solicitors.
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Right Hon. Mr.' MeiGeEN: Remember what Mr. Cahan 'said that the
applicant cannot apply on the basis- of his foreign patent in England after
a year has elapsed from the date of this application in that foreign country.
_Hon. Mr. Caman: He may apply for a patent. ;
Right Hon. Mr. MeicHEN: But not file his foreign patent as a basis of
the application. ' NG I T R e |
Mr. GEriN-Lagome: All applications have to be distinet applications and =
have to be examined from the standpoint of Canadian Law. , ' -4
Hon. Mr. CaHAN: But he files a facsimile and certified copy of his foreign

patent when he applies under the international convention. : 1‘
- Mr. GEriN-Lasome: Yes, so as to show the priority date that he is entitled i
to. . But that is only for the purpose of getting advantage of that priority date. :
Right Hon.-Mr. MereEEN: He cannot file his foreign patent if he has not A
got it. Suppose he has only applied in a foreign country, and he is compelled ]
by our law to apply here and in England. When he applies on the basis of e
his foreign application, does he file a copy of his foreign application and specifi-
cations? - : ; - ™ : 4 A
Hon. Mr. CaHAN: - Yes. iy el
Right Hon. Mr. MergEEN: Can he do that in England after a year?
Mr. GEriN-Lasore: I am informed he can if he drops his priority. The.
only reason for filing the foreign application is to inform the department that
he is entitled to the priority date. : » 4% 2
Right Hon. Mr. MereaeN: The only object in filing within the year is to
get the benefit of the priority date, of the filing date in another country?
Mr. GEriN-LAJore: Yes sir. )

Right Hon. Mr. MererEN: Do you declare that that is the only purpose
he can serve by it? ' :
Mr. GEriN-Lagore: Yes sir. ) : R :
Right Hon. Mr, MEiecEEN: In England or in United States or anywhere?
Mr. GfriN-Lagore:  Yes sir. :
Hon. Mr. Danpuranp: I asked Mr. Smart if that was his view, that if
the applicant drops his priority he can apply in England after the year. ra b
' Mr. R. S. Smarr, K.C.: - Possibly we are at cross purposes. I think the = ' -
Minister stated it correctly in one way, and that Mr. Lajoie stated it correetly /.- "%
in another way. An applicant who applies in Canada must apply within the {
year, if he wishes to get the benefit of the filing date in a foreign country. But >
let us assume that his Canadian application date is on file three years before
his patent is issued. He cannot obtain his priority, but assuming the invertion
has not been published, and that no other statutory bar has been created in any
foreign country, at the end of three years he might still apply in England for :
a patent on the same invention, following the same specifications that he had 1
had filed in Canada for three years. So in that sense there are conditions -
where after the year has expired a patentee in one country may still, if he
can comply with the laws of another country in other respects, obtain a patent. 1
Hon. Mr. Cauax: There is no doubt about that. But we have been referring q
to the rights of the foreign national under the international convention by which
his rights are restricted. The procedure that is there laid down must be followed.

Mr. SmarT: Yes, sir. - ‘

Hon. Mr. Cauan: Quside of that he has no rights in this country, except
such rights as our laws provide for him. !

Mr. Smarr: That is quite so. And that statement which you made with
respect to Canada applies equally to other countries. Y
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" Hon. Mr. Caman: To seme others.’
‘Mr. Smart: To most of them.

Hon. Mr. Cagan: I do not want it said that in sectlon 27 of thls B1]l I am
attempting the violation of an international convention.

The Cmamuman: The next witness named on our list is Dr. G. S Whltby, :
D1rector of The Division of Chemistry, National Research Laboratones

Dr. G. S. Warrsy: Mr. Chairman and gentlemen, in speaking on -this Bill
I am not speaking as one who has an expert knowledge of patent law or pro-
cedure, although in the course of my career I have been mixed up a good deal
in patent applications and infringement actions. I am speaking rather as one
who has devoted a good many years to scientific research and its application
to industry; and I am particularly concéerned with considering how far and in
what way this Bill may have an influence on the scientific research movement
in Canada, in what way it may or may not encourage or discourage that move-

‘ment. Certainly I agree that a patent system is essential for the effective

apphcatmn of scientific research’ to industrial advancement, and in its turn
research is the basw, in our modern world of such’ adva.ncement The situation
in Canada to-day is that undoubtedly the volume of research work that is going

on is not commensurate to the magnitude’ of -our industries and our natural

resources. That statement, I think, is unchallengeable. It was stated before
the committee that technical developments must inevitably lag in Canada behind
those in other countries. In many fields that is undoubtedly true, although in
some of them it is true only because there has not been any, or at least any
appreciable, scientific work carried on at all. There is no fundamental reason
why many lines of industry in Canada should lag behind, and there have been
striking cases of Canadian companies which maintain adequate research depart-
ments and have been very much in the van by pioneering in inventions. ' There-
fore my particular interest in this Bill is as to whether 1t will tend to the extension
and intensification of scientific research work in Canada. If it will, it will have
a beneficial effect upon our industry in general and will afford greater oppor-
tunities for the employment of many competent and even brilliant mvestlgators
which our universities are capable of turning out.

I would draw the attention of the committee to this fact, that all the repre-
sentatives of industry who have appeared to give evidence so far have without
exception been representatives of firms with foreign affiliations. Not only that,
but those firms rely exclusively or very largely for their research work upon
research laboratories in foreign countries, the results of which Work may make -
the. subjects of Canadian patents.

Hon. Mr. CaseraN: There is no harm in that.

Right Hon. Mr. MEeicHEN: It is very beneficial, is it not?

Dr. WHITBY: Yes, sir, in general; but I am wondering whether something

could not be done through the agency of the Patent Act to encourage such firms

to establish research laboratories in Canada. The General Electric Company,
for instance, has no research laboratory in Canada, though it does maintain one
in England.

Hon. Mr. Parent: The Shawinigan Company has one in Canada.

- Right Hon. Mr. MeicaEN: You could hardly expect a company to maintain
two or three laboratories doing the very same thing.

Dr. WriTBY: Not the same thing, I suppose.

Right Hon. Mr. MeieaEN: They would have to duplicate their eqmpment in
every laboratory they ‘established. .
' Dr. WHiTBY: They need not have as large laboratories here as i: the

United States or England, perhaps, but they should have laboratones on a scale
commensurate with the volume of their work in Canada.
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Right Hon. Mr. MEiGHEN: I am not sure about that. Your object is to
make more work here, but I do not think we want to develop research labora-
tories merely for the purpose of employing people, if we can get without cost the
benefit of what is being done in laboratories in other countries.

The CrarMAN: Do you not think that there is something in what Dr.
'Whltby says? He contendes that the establishment of research laboratories
in Canada would tend to the devolpment of inventions in this country and would Ik

give more work to Canadians.

_Right Hon. Mr. MEIGHEN: But the extra work would be so trifling in com-
parison to the cost entailed, that it would be a, pretty expensive way of giving

employment.

‘'The CramMAN: The paper industry has beén very largely developed by :

research carried on in Canadian laboratories. G, 3
Hon. Mr. Cascrain: I was just going to mention the same point, and ask

whether in the making of paper we are not as advanced as any country in the

world. Ten years ago, when I went to McGill for another chemical course, they
had a laboratory there, but they have not done anything at all.

The CramMaN: I think there is a great deal in what Dr. Whitby is saying.
Hon. Mr. Caman: The National Research Laboratories are open to assist |

Canadian firms at a very small cost, are they not?

Dr. WarTtBY: Yes, sir. It is not merely a question of whether it is more
efficient to depend upon one central laboratory. I believe it is advantageous to
those firms that I have indicated to mainain at least a reasonable research estab-
lishment in this country, for several reasons. In the first place, the data which
they get from their central laboratory cannot in general be applied most effec-
tively to Canadian conditions, and its value can be assessed only if it passes
through the hands of research men. By that I mean men who are not only
trained in research but men who are engaged in it from day to day. In the
second place, there are many problems presented by our resources and condi-
tions which are peculiar to those resources and conditions. The development of

our natural resources, and the development and adaptation of processes suited to

our resources, can be most effectively done if it is made the object of independent
research. ; '

These general remarks lead me to offer a suggestion with regard to section
53 of the Bill, which provides that after a lapse of three years a patent may not
be made the subject of an order against infringement. I agree entirely with
witnesses who have appeared before this committee and urged that three years is
an altogether inadequate period. In the overwhelming majority of cases the
time necessary to bring an invention to the state of practical application, even
where due diligence is employed, is more than three years. To make that sec-
tion more in accord with the necessities of the situation, the period should be.
extended, I think, to five or probably seven years. = Furthermore I think it would

be only reasonable to’provide that even after the lapse of seven years this clause

should not have effect if the patentee is able to convince the Patent Commis-
sioner, or a Board of Commissioners, that it is not feasible, technically or
economically, to operate the process in Canada. I understand that in Denmark
it is possible to secure relief from the working condition if the circumstances are
such that it is not reasonable to expect that the patent should be operated.
But the mere existence of that seven year limit would, I think, have the effect
in some cases of encouraging companies who hold foreign patents to exert their
very best efforts to see whether it is not possible to operate their processes in
Canada. I think it cannot be denied that in some cases at least the holder of
the foreign patent whose parent company is abroad has not the same incentive
to bring that patent into operation in Canada as a purely Canadian company

would be. He may find it more convenient or a little cheaper to import the

material from his main factory,

i e s gk
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I entirely agree with the honourable Minister as to the general attitude of
high-class companies such as those which have been represented before the
Committee. I suppose by and large they do endeavour to manufacture as many
lines as possible in Canada. But it must be recognized, I think, that there is
not quite the same inducement to a company with its main factory abroad,
and operating under patents developed abroad, to bring some lines of manu-
facture into operation in this country. sl :

Might I suggest further with regard to this section that if it is possible
under the international convention to make it not applicable to Canadian -
nationals, but allow compulsory licence provisions of section 63 to take care of
their case, it would perhaps favour somewhat the research movement in this
country if a patent that was developed in Canada had that degree of advantage
over one which came from abroad. * ik

Right Hon. Mr. MEGeEN: I do not see what degree you mean.

Dr. Warrsy: That this seven year limit should not be applicable to it.

Right Hon. Mr. MeicaEN: To one developed in Canada? PR

Dr. Warrey: To a patent applied for by a Canadian national.

Hon. Mr. GriesBacH: What seven year limit? :

Dr. WairsY: The three year limit in the present Bill: May I refer for
a moment to section 63, and particularly to subsection 1, paragraph (c), which
provides that not more than 50 per cent of the material or parts involved in
the manufacture of a patent article shall be imported. I agree with the
contentions that have been made by several previous witnesses that in some
cases it would be impracticable to insist on 50 per cent Canadian content of
raw material. There are some articles the raw material for which must be

‘imported because it is not available in Canada, and the raw material cost is

more than 50 per cent of the final value of the product. One might instance

mercury as an outstanding example. Any compound of mercury almost certainly =

will contain 50 per cent content of mercury itself, which has to be imported.
There are many other products too that we have not in this country that are
important raw materials for industry, such as potash salt, bauxite, iodine,

helium, manganese, resin, pine oil, and soon. . ' ' =

Hon. Mr. CasgraiN: They have helium near Calgary.

Dr. WartBy: Not in amount sufficient to make it feasible to extract it,
senator. There is only about -2 per cent of helium in some of the gases there.

Therefore while I sympathize with this clause I would suggest that it
should be modified to the extent of providing that in special cases of repre-
sentation to the Commissioner that provision could be waived. ‘There are
not. an inconsiderable number of cases where raw materials are available in
Canada which, if the necessary research were done on their development and
the proper method of utilizing them, on improving their quality, and so forth,
could be used to-day in place of materials that are now imported more readily
and more conveniently available. We have had a number of examples of that
in our own work. I might quote perhaps one example, the magnesian rock of
Quebec is now used in manufacturing a series of refractories. Formerly they
were made from imported magnesite, and it could readily have been claimed
by a patentee who was turning out a product in which magnesite was a major
raw material that it was not possible to secure a Canadian source of the raw

material. ;
Hon. Mr. ParenT: Do they make white lead with it?
Dr. Warrsy: No.

Hon. Mr. Parent: Titanium?

Dr. Warrsy: There is a small production of titanium white in Canada now
and a considerable amount of the raw material. It could have been claimed,
24840—2 ;
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I say, that the material was not suitable because as it stood it was not suitable,
and by known processes at that time it could not be used satisfactorily, the
 imported magnesite was so much purer, but by directing research to the problem
as to whether it was not possible to develop processes which would render that
material usable, it has been demonstrated that it can be used with complete
success. ' 0 A

Hon. Mr. Grmssaca: There is some such sitiation as that in the case of the -

treatment of radium, is there not? .. :

Dr. WarrBy: Yes, the extraction of radium from a t};pe of ore that occurred
in the Great Bear Lake district did present a problem.

Hon. Mr. GriesBacH: That problem has been solved now?

Dr. WarrBY: Yes, a satisfactory method has been worked out. That situa-

tion arises frequently. Therefore it seems to me in operating a clause such as this
“the Patent Office would have to have regard to the question in some ecases,
especially when a large company is concerned with adequate resources behind

it, as to whether due diligence was being exercised in endeavouring to make usable

Canadian resources. o e g
There are one or two other points I might mention. Referring to section 39,

this provides that substances prepared or produced by chemical processes can- -
not be claimed as such, all that can be claimed is a particular process of manu- 4t

facture of the product. I think it is necessary to distinguish two kinds of sub-
stances here. One is the simple chemical compounds in the chemist’s sense of the

terms, that is to say, homogeneous materials, such as common salt or water or

caustic soda. Although there are arguments which can be advanced to support-
the view that at least in some cases it would be legitimate and reasonable to
grant blanket patents for the material as such, I think that on the whole the
balance of arguments favours the opposite practice.

Right Hon. Mr. MeicHEN: Just a patent on the process?
Dr. WHITBY: Yes. :
Right Hon. Mr. MEeiGHEN: That is the way the Act would be.

Dr. WaiTBY: But there are a large number of other substances produced
by chemical processes in regard to which I think it would be only reasonabie to '

allow patents for the product itself. Take the case mentioned by Mr. Ashworth
of the Canadian General Electric yesterday. He referred to the resin developed
by the laboratory at Schenectady eleven years ago, and it is only in the last

two or three years. that it has found a very important use in finishing auto-

mobile bodies. That resin was originally developed as an insulating resin for
‘motor armatures. I feel that in a case of that kind, something definitely novel
and new, possessing such inherent properties as to mark it out as a definitely
novel material, the man who discovered it should be able to claim the material

himself.
Right Hon. Mr. MeGEHEN: Could you frame a definition for such a class?
Dr. Wamrsy: Well, I would simply change this word “ Substances” to
“ homogeneous chemical compound or individual chemical compound.”
Right Hon. Mr. MEIGHEN: I do not know what is meant by a homogeneous
chemical compound. ; :
" Right Hon. Mr. GrauaMm: Change it to individual.
Right Hon. Mr. MeicHEN: Homogeneous means what? ;
Dr. Warrsy: All the same throughout, nothing in the sense of a mixture.
Right Hon. Mr. MEGHEN: A chemical compound is a compound, it can-
not be homogeneous. _
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Dr. Warsy: That term occurred to me because this very resin, for
instance, that I was using as an example prob&bly consists of a series of com-
pounds which are essentially similar. It is all the same material in a sense,
and yet it consists of molecules of different size, although all of the same kind.

Hon. Mr. CorE: Are you makmg a dlstmctxon between physical and
chemical compounds?

Dr. Warrsy: No, sir. I thmk a resin such as that would have to be
described as a mixture of chemical compounds. .

The CHAIRMAN: After all would not a distinction as dehcate as you propose
have to be left to some person in the department of a scientific mind? -
~ Right Hon. Mr. MEIGH.EN You would have to define it in the act, Mr

Chairman.

Dr. WHITBY: I think “ simiple chemxcal compound ” is adequate ;

: Hon. Mr. CamaN: Doctor, this has been the subject of profound study in
England and much expert evidence has been given. In England it is the process -
which is patented, but it is admitted in a number of cases that the same sub-.

" stance may be produced by other processes. If the case comes into the courts,

~ and the substance has the same qualities and reaction and effects, it is assumed
that it is produced by the same process until the contrary is proven. But if

the alleged inventor goes into the courts and proves that he has invented an ' |

entirely new scientific process for producing the same shellac or varnish from.
the same substance, then it is that process which he is authorized by his patent
to use, and the prior inventor, who ten or twenty years ago produced that
substance by an entirely different process, can no longer hold a monopoly with
respect to that substance. Now, is not that fair?

Dr. WartBY: Yes, sir, there is a good deal in what you say, but I would
point out that I believe that in practice the British Patent Office has had to
interpret the corresponding clause to the one in this Bill in such a way as to
allow process claims to be made so broad that they are in effect claims to the
product. Take, for instance, the case of the resin of which Mr. Ashworth
spoke. That is made by causing a reaction of glycerine and a chemical known
as phthalic anhydride. If you allow a man to make a process claim—and I
understand this is what the British Office would allow—claiming a process for
the production of a synthetlc resin caused by a reaction between glycerine and
phthalic anhydride, in effect that forms a compound, but you are cla.lmmg
the material. '

Right Hon. Mr. MeiGHEN: We will say a4 man gets a patent for a process,
but it does not cover the product. Then another man may get a patent for a
process that is not as good but is cheaper. If the first man has not a patent
on the product, although he has the better method, he loses all the beneﬁt be-
‘cause the second man can make the product more cheaply.

Dr. WarTBY: You invite people to make a short-cut. I a,dmlt §ir, that
it is a matter of degree. It is difficult enough to get product claims at present.
I think all Patent Offices are pretty strict on this point already.

Hon. Mr. CAHAN: As this section of the b1ll stands now, it is exactly word
for word with the English section.

. Dr. WHirsy: While in practice I believe they have weakened the effect
of that by allowing broad process claims.. Where there is a master patent and
somebody else develops another method of arrlvmg at the same result, of pro-
ducing the same product, if a second patent is granted it is sub]ect to .the

‘master patent. Very often a difficult case develops in such circumstances. If
some provision could be made by which the holder of a subsidiary or auxiliary
0484024
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patent ‘could petition the Commissioner of Patents to cause the holder of the B
master patent to licence him under reasonable terms, it might be a deﬁmteA

advance.

Bill?

Office.

Hon. Mr. DanpuranD: But there should be some text t,hat would give that‘

discretion.

. Dr. Warsy: Yes, undoubtedly. In the admlmstratmn of these matters,'

Hon. Mr. Grmssaca: Is there any definition of a master patent in this

. Dr. Warrsy: No, sir. The matters involved are so technical that I think
the question would have to be left to the discretion of a board in the Patent e

i i i i b o Ll A

involving technical and business considerations, a great deal of discretion has

to be left to a board in the Patent Office.

~Right Hon. Mr. Gramam: What would you thmk about a suggestion to

have a judicial board in the Patent Office, with a view to making patents ﬁnal
at some stage, so that they could be guaranteed?

Dr. WarrBY: Well, sir, I do not think patents can  be rendered ﬁnal in any

absolute sense, so that there never could be any question or recourse to law "—_
about it. But undoubtedly it would be possible to organize the Patent Office on o
a sufficiently large scale to give a greater degree of assurance of validity of =

Canadian patents than they now possess. That I think would necessitate the

establishment of a system somewhat similar to that in effect in England, under =
which patent applications become open to inspection after a certam penod‘ i

from the date of filing.

nght Hon. Mr. GrasAM: One gentleman who spoke before us suggesbed a

judicial division in the Patent Office.

Dr. WaITBY: It would be a forward step if apphcatlons were made open to, 4
mspectlon Then any person who had objections to raise against any applloa- e

tion would be able to do so, and after all the statutory declarations were in
the board of review in the Patent Office could decide whether the patent should
be granted or not. That undoubtedly would give a greater degree of assurance
as to the validity of Canadian patents. It has been said that to-day a patent
is little more than a licence to go to law. But these things would necessitate
a considerable extension of the staff of the Patent Office. Perhaps I might

mention here that the positions of the Patent Examiners in the British Patent

Office are quite highly prized among the scientific men there. When I was

at university in London thirty years ago, quite a number of my contemporaries !

took the examinations for Patent Examiner. The examinations were extremely
stiff, far more so than the ordinary college degree examinations, and there was
keen competition in regard to them, because the remuneration associated with
the positions was attractive as compared with that offered in other lines.
{Undoubtedly a very high class of men was secured for the positions of Patent
Examiners, as a result of those very strict competitive examinations in Great
Britain.

Hon. Mr. Coré: Dr. Whitby, before you leave the subject of sectxon 39,
may I ask you whether you know of any practical reason why the inventor of
a new substance should be deprived of protection with respect to that new
substance which he has introduced into the economic field?

Dr. WraIrBY: Well, Senator, in general I would agree that he should recelve
protection. It is a matter of degree

Right Hon. Mr. MEicaEN: If you give a man a patent not only to his process !

but to his product you shut the door finally upon any better process ever being
developed.

X C_\.-ﬁ« it RSN
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Dr. Warmsy: No, sir. You simply give him a master patent.

Right Hon. Mr. MucHEN: What would be the good of another man makmg
a better process if he could not make the product?

Dr. Warrsy: That is why I suggested some method for making it com-
- pulsory for the owner of a master patent to licence owners of auxiliary patents,
if they apply for such a licence.

The CHAmMAN: It seems to me that if a man is given a patent on the
product it might be a hindrance rather than a help-to industry. For instance,
take that homogeneous compound, automobile lacquer, which is quite generally
used throughout the world. Some other man may come along with a much
cheaper compound, and a much better one, but he would be estopped from. put-
ting it into use and the consumers of the country would be estopped from using

- it. It seems to me that if the process is patented, primary protection is given
there.

Dr. WarTBY: But if you give him a pnma.ry claim so broad, you are rea.lly
giving him a patent to the product. And the invention may be so novel that
that would be the only just thing to do.

2 Hon. Mr. Caman: But, Dr. Whitby, a patent is not given for the ma.termls
employed but simply for the process, and in order that a new process may be .,
patented it must be distinctly different. Senator Coté has spoken of an inventor
peing deprived of his rights to the product. But there can be no such rights to a
product. The inventor may register a name and trademark for a product, but
the essential product is obtained by a process. Therefore the patentee has con-
trol not only of the process but of the product, until some other inventor dis-
covers an' entirely new, distinct and different process for producmg the same
product.

Dr. WarreY: But his product is the new discovery. Let us refer again. to
the man who mixed glycerin and phthahc anhydride and found that. they pro-
-duced a valuable resin— . :

. 'The CrAmMAN: But supposing some other man came along and was able to
produce the same thing by a slightly different compound. He should have the
right to make that compound and sell it to users. Otherwise, people would be
deprived of benefits to which they are entitled.

Dr. Warmrsy: He could only make the same product with those materials.

. Hon. Mr. Cauan: Is that so? Has research advanced to the extent that
you can say to-day that ten or fifty years hence a man may not find an entirely
different process which would produce the same or practically the same sub-
stance? And may not that different process involve the use of different materials
from those used in the present process?

Dr. WartBY: Then the patentee would no longer have protection’ because
he would have defined his starting-out materials. .

Hon. Mr. Canan: His materials do not count.. It is his process in relatlon
to certain raw materials that produces a certain result.

; 1)1' Warrsy: I thmk it is largely a quantitative matter that produces the

y . Tesul

& : The CEamuMAN: T am afraid, Dr. Whitby, that if we followed your argu—- v+

ment we would interfere with what you most want, the development of research. :
“We must be careful not to do that.

Dr. WHaiTBY: Referring again to this same example, merely obvious vari-
-ation of the process claimed would not be patentable There is always a very
nice questlon in-a case of that kind as to what is a merely obvious claim.
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_ Hon. Mr. Caman: Yes. But if the Commissioner holds that there is a
distinctly different process, and the court agrees, then you have a final decision
in the matter. It is very difficult. ; ; :

_ Dr. WarrBy: It is, sir. On the other hand I feel there are cases where a" E
claim to a product is justifiable. :

Hon: Mr. Caman: Well, that has never been so far recognized in English
law, has it? ' ik R ' s
Dr. Warrsy: Not in English law, but I have suggested that in practice I
believe that they have recognized it in the form of process claims. .
Hon. Mr. CAHAN: At the Research Laboratories you do supply facilities
-and assistance in research to firms or persons who wish to develop inventions '
for the purpose of patenting them, do you not? If I remember rightly, the Aect
under which the Research Bureau was constituted provides that assistance i
shall be given under certain conditions for research in connection with patent =
applications. : ; i
) Dr. WHitBY: Yes, sir, I think that is a fair statement. Under certain con-
ditions we do that, sir. We usually look for some financial support. e A
Hon. Mr. CamaN: That may be so, but you can make your sciertific
facilities available? : Ve :
Dr. WHrTBY: Yes sir; we are prepared to direct ourselves to matters of = .
- that kind, and we have done so in certain cases. e i |
There is one more relatively minor point that perhaps I might draw to
the attention of the committee. I notice that section 66 provides a fee of $4 &
for a copy of a Canadian patent with its specifications, exclusive of drawings.
I would sincerely suggest that if it is possible to supply copies of Canadian .
patents at a more reasonable rate than that, it would be to the general advan- =~ °
tage of industry to do so. Probably it would assist in the fuller utilizatior., in =
a minor way, of Canadian patents. As you know, copies of United States
patents are procurable in printed form at ten cents each, and British patents at
one shilling. If Canadian patents were made available at say 50 cents a copy = !
—1I do not mean for back issues, but for patents issued from now on, I wonder
if there would not be sufficient income to cover the cost of printing. If that
‘were not feasible, perhaps photostatic copies could be made at, say, 15 or
. 20 cents a page. _ 3 L i ‘ o
Hon. Mr. GriesacH: The Research Laboratories ‘are backed by the
resources of the Government. In the course of your work do you ever discover
new .and. original processes? Do you yourselves invent things for which you |
take out patents? — % ¢ - e
- Dr. WHITBY: Yes, we do. , ‘ ;
Hon. Mr. GriesBacH: Who has the property in the patents?

- Dr. WarrBy: Those are the property of the Research Council, to be
made available. to the public under such terms as the council think best. -
. Hon. Mr. GriespacH: Have you a revenue from that source? . . |

Dr. WairBY: We have built up very little revenue yet. We have not ¥ |
been operating long enough to do so, but we hope ultimately to do that. .

Hon. Mr. GriesBacH: You have been operating ten years? ey

Dr. Warrsy: * No, we have been in those laboratories on Sussex street for -
three years now. ‘ VT s

Hon. Mr. GriesacH: Do you anticipate a substantial revenue from that
source? :

Dr. WarrBy: We do anticipate some revenue, just how substantial it
would be I do not know. ' : :
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The CHAIRMAN; You have hopes of it.
Dr. WarTBY: Yes, sir.

Hon. Mr. GriesBacH: And the property m those inventions or PI‘OCGSSGS e 'A

is the property of the Research ‘Couneil?

Dr. Wairsy: Yes, sir

Hon. Mr. GriesBacH: It will ultimately appear as revenue in reductmn
of cost?

Dr. WHiTBY: Yes, Sir.

Hon. Mr. GriesBacH: But at the moment you say it is neghglble?

Dr. Warrsy: Yes. That is the invariable experience with patents and -
research work, -that it takes a econsiderable number of years before your
research comes to fruition in definite results, before those definite results can
be translated into industrial practice.

Hon. Mr. GrssacH: Is there' provision in your Research Council Act
for the property to remain in a patent and so forth, w1th the Council?

Dr. WaITBY: Yes, sir.

Hon. Mr. Canaan: If they assist a prospectwe pa.tentee to secure a patent
there is provision in the law for reservation of a certain rnterest in the Research
- Bureau. That is my recollectmn

Dr. WarTBY: The patents are all vested i in the Research Council, and the
Council is to make those ava.llable to the industry on such terms and under such
conditions as it sees fit.

Hon. Mr. Caran: That is, your own inventions?

Dr. Wairsy: No, all inventions made under the organization. Those made
f(l)r individual firms could be dlsposed of entirely in a reasonable way under that
clause. _

The CHAIRMAN: Any further questlons, gentlemen?

You are first on our list, Mr. MacRae. Have you:any ob]ectlon to Mr.
M_anson proceeding? He wants to go away this aftemoon ;

Mr. MacRaAE: None:at all. Pt .

The CaamMaN: Very well, we will hear you, Mr Manson

Mr. GeorGe J. MansoN (Hawkesbury, Ontario) : Mr. Cha.1rman, I graduated

from the Ontario School of Practical Science, Toronto University, in 1904 and .~ :

- took my degree of M. E. in 1912. Since 1908 or 1909 I have been connected
with development work practically entlrely

The point that I am trying to make in connection with my work is largely
in connection with section 53 and the other sections covering the three year
manufacturing from the date of application. I WlSh to show from my experience
that that date is exceedingly short.

The first work I was connected with was a rotary engine. When I came
with that machine there had been at least eight years’ work done previously.
I was with it for five years, which would make a period of thirteen. years. All
that time there had probably been two or three hundred thousand dollars spent
and the machine was then in a semi-commercial form. The work had been, I
think, quite intelligently handled and carried along. .

From that I went to work in connection with moulded pulp, and in 1908 I
developed the process for making the present board, now made by the Inter-
national Paper Company at.Gatineau.

Right Hon. Mr. MeicaEN: What do you mean by boa.rd”?

: Mr. Maxson: Compressed pulp .wallboard from refuse or second quality
pulp.

Mr. Pagext: That is made also by the Donnaoona Paper Company?

Mr. Manson: Correct.
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The Cmmm: There are a number of companies making the board under
- different trade-marks.

Mr. MaNsoN: Yes, But we were the 6figiﬁal developers of the pulp com-

pressed board. The boards before had been made on cylinder machines. That

work was started in 1907 and was carried forward with the best of our energy,
we had ample funds practically all the time, and it was 1914 before we had &

product that was commercially ready to go on the market.
Hon. Mr. Coré: When did you get your patent? -

Mr. Manson: I cannot say as to that, sir. The Canadian patent wa.s
probably filed about 1908 or 1910.

- The Cramman: If you had been 11m1ted to three years, what would have i

fhappened?

Mr. Manson: We just could not have been there. Then the next develop- 1&
ment that I was directly connected with was a wax size. Paper has been from_ i

‘time immemorial sized with rosin.
Right Hon. Mr. MuicHEN: Sized?

Mr. Manson: Made resistent to water, ink, grease. If this sheet of paper,v

Senator, was not sized, and you wrote on 11: with. ink, the ink would go into it
like blotting paper.

Hon. Mr. Grmssaca: What do you call that process? :
‘Mr. MANSON: Sizing. We were operating a mill at Hawkesbury, usmg as

raw material the screenings, the waste from the I. P. mill, for which there had
not been a market. We were making a high-grade board in which the rosin size
did not give us sufficient resistance. The idea of using wax for sizing is quite old,
‘but it had never been used commercially. In any methods that had been
described in the trade or patent literature, if you followed their method, you got
trouble with your cloth, that is, the wax came out on the wires and the felts of
your machine, coated them so they were a total loss. We started in 1922. We -

had a lead which looked interesting to develop a particular form of wax size,

but it was 1930 before we had a size that we could take to a mill and say, “If .~
you .use this size you will have no trouble with your clothing.” Our original
applications were filed in 1924, and we filed in the United States—my custom is .

to file in the United States 1nvarlab]y before filing in Canada. We had at that '
time an indication that along this particular line we would get results. We did =
not know definitely why we were getting those results, that is, what the reason
was for this combination getting these results. We had to have protection. If we = = =

filed in Canada—understand, please, I-am not criticizing our Canadian Patent

‘Office or the practice—if we filed in Canada, because of their method of searching
'we would very likely have a patent issued in the course of a year. That patent =

would then be cited against us in our foreign applications. The United States
make a much more thorough search, and it has been my practice to file an appli-
‘cation in which the specification broadly covered what we were doing. We were

not particular with regard to the claims we had in the original application. I do
not know whether you are conversant with a patent application or not. In a -

patent application you state in the first part your specification, that is, you out-
line what you have discovered and how you apply it. That specxﬁcatlon as you
file it cannot be changed, you cannot make additions to it. or subtractions from
it.  Your claims are based on your specification. You cannot claim anything
that is not disclosed in your specification. = But your Patent Office investigates
your patent, cites against your claims— :

Hon. Mr. GriesacH: Do you mean altered and amended

Mr. Manson: I 'should say altered and amended as the Patent Office cites ?

various patents which have anticipated your patent.

While this work is going through the Patent Office I am carrying on the
investigations in the laboratory, so that I am able to draw claims which will
not only coincide with the specification, but will closely fit into ‘what we have

I R AR e
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actually discovered and what we are actually doing. In some lines of patent
work where it is comparatively a simple development it is quite possible, I think,
to get a patent through in the course of a year or two years’ time, but in a
patent involving any considerable effort or development, from my experience
it would be almost fatal to attempt to get that through in twelve months’ time.
That is, to protect yourself you have to file your application as soon as possible,
you have not the complete information available to write your claims. Your
specification is broadly drawn. ‘

Hon. Mr. GriesBacH: Like a political promise in a way.

Mr. Manson: No, it is not a political promise. : T

Right Hon. Mr. GRagaMm: There are not so many of them. : :

~ Mr. Manson: I might say, Senator Graham, I think that some of my

patent efforts are probably not worth as much as some political promises.
Right Hon. Mr. GrRagam: You should not have got a patent, then..
Mr. Manson: No patent is perfectly good. Your biggest chore after getting

‘your patent is converting the thing to commercial operation. In the develop-

ment work there are two groups, such as our friends the Canadian General
Electric, Northern Electric, Canadian Westinghouse and Canadian industries.
Then you have in the other group, which is a much smaller group numerically
and infinitely small as results go, individual effort such as I am carrying on. .

‘That work is particularly expensive, and the great chore after you have your

development made is to get someone commercially to apply it. It is not -

a question of the value of the thing. In our work with paper and pulp we have

been looking for an ideal size which would render a paper absolutely grease-
proof, that is, against mineral grease, animal grease or vegetable grease. Back
in 1929 we were using a product made by the Shawinigan Company, & chemical

- called gelvo, to grease-proof paper. The cost of that was a little more than
the article would stand. We decided to see if we could not blend, gelvo with
“something that would extend it. We tried various materials and we made a
“blend of gelvo and sulphur. That blend worked excellently for the purpose we
" were after. We discovered that that blend also was an excellent base for a

chewing gum. g
Some Hon. MemBER: Oh, oh. : ; G
Mr. Manson: That is all right, it is a joke too. The base of chewing gum

is from chicle, a tree in the rubber family growing in British Honduras. ' This

base after we had gone to all the grief of perfecting the blending, getting rid

.of the sulphur taste, represented a cost of about 17 cents ‘a pound. My

laboratory had not produced any revenue for quite some years, and I thought

T had something really worth while. The normal selling price of chicle is

50 cents a pound. I am going into this to illustrate the difficulty of getting
your development to the commercial stage. I spoke to the Wrigley Company,
the American Chicle Company, the Canadian Chewing Gum Company and the

-Life Savers Company, and they all -admit that the product is excellent, that
'1’ti1 is cheaper than chicle. But we are going to let the other fellow take the
‘chance. < : :

I quite appreciate what the Minister is driving at in this connection, and
I think it is perfectly sound, but it seems to me it is almost impossble to lay
down a set of conditions to-day and expect them to fit in with every case
that will turn up.. For that reason it seems to me that the fairest thing, not
.only to the chap who is doing the development work, but to the manufacturer

.who wants to use the invention, as well as the general public, would be to have
~.a section—probably like our old section 40, or like a section in the British Act—

which provides that some individual or some judge or some group of men

“shall have the power to say finally that the applicant shall have a licence, or

that he shall manufacture, or that the conditions are such as to entitle him
to a stand-by.
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- I was very much interested in Dr. Whitby’s discussion in connection with
section 39. From my experience and knowledge, I think it would be exceedingly
difficult to-day to say whether or not you should have protection on a product.
And, sir, I cannot see a great deal of difference between the protection on a
machme which is doing a certain work, and protection on a product, such as
the resin which is filling a particular need. 1 know nothing about draftmg a
Bill, about the legal end of the business, but from a technical point of view
it seems to me it is going to be very difficult to lay down a definite line in the
law and not allow for a discussion of 1nd1v1dul1 patents as they will come up. -
Going back to the wax size, that thing is still not on the market. At the
time we developed it, the comparative prices of resin and wax were such that
“ our wax size was competmve with resin commerclallv However, resin has
fallen in price in the last six years, so that wax is no longer competitive with
it. Now the question comes up, if we are under the three-year clause, do we .
lose all our protection simply because of market conditions? '

Right Hon. Mr. Gramam: Would it be possible to have the law prowde.
distinctions between different classes of patents, so that a comparatively short
term might apply to a certain class and a longer term to another class? I do

~ not know whether there is anything of that kind in the Act at the present
time; but if there is not, would it be advisable? ;

Mr. Manson: I would think so, sir. There are at least two very broa.d :
classes. For instance, there is a class of patent that covers the product men- -
tioned by Dr. Whitby. And the work that the Shawinigan Company does, and

- also some of the work that I do, is not in the same class as the work of a man
who invents a clip for a fountain pen.

Right Hon. Mr. GragaM: Do you think my suggestlon would be prac-
ticable?

Mr. Manson: I do not know whether it could be done. I think the only
. way would be to empower the Patent: Commissioner, or a group of men, to say
whether or not a thing is to be manufactured. ;
"The CHAIRMAN: Within a certain time?
Mr. Manson: Yes. ;
Some years ago I was very desirous of manufacturing a certain thmg and we
applied for a licence, but the holder wanted a ridiculous sum for:it. We said,
“All right, we ‘are going to haul you before the Commissioner of Patents and
have him decide what royalty we will pay.” To my amazement we were very
shortly told by them that they would be glad to give us a non-exclusive licence.
I think that section 40 has not been very much used, but because it is there the !
Act has teeth in it. What is the use of arguing about a matter when you can go |
before the Commissioner and that is all there is to it? I have never heard of
any case in Canada of a patentee holding up a firm and refusing to give a
licence. And there are plenty of times when a licence should not be given.
“The General Electric, or one of those other éoncerns, have certain- patents in
. connection with radio tubes. For some reason or other I have an idea that 1
" want to operate under their patent. It is not economically sound for me to
. make those tubes. They are perfectly justified, from their point of view and
from the country’s point of view, not to give me a licence. So it is necessary
to have some body to whom you can apply for adjudication of these things.

Dr. Whitby spoke about American firms not operating research la.boratom;s
over here. . I can only speak about my own experience. My work and income i
for the past nine years have been, to the extent of I suppose 90. per cent, from ,;
the United States. That is, my developments in. Hawkesbury I have sold to &k
American manufacturers. It can be asked why these things have not been put i
on- the market in Canada. I have tried to do that but there is not. enough :

/"“’\‘ R
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market in Canada to warrant the investment in equipment that is necessary -
to produce. It is cheaper to pay duty and the freight and to bring the stuff in.

When you boil the thing down, it is a matter of two and two making four. Is

it cheaper to make it over here? If so, it will be made here. " If it is not, you -
just cannot do anything about it. IS

The CHARMAN: Our next witness is Mr. A. E. MacRae, Secretary of the
Canadian Institute of Patent Solicitors. ; RS

Mr. A. E. MacRae: Mr. Chairman and honourable senators, it seems to
me that the question befere you is such a critical one that it is difficult adequately -
to appreciate particular phases of it without having an accurate picture of the
real purpose and position of the patent system. I would just like to offer a few
comments on that phase of the situation, which has been touched on in a general
way. I do not intend to speak long. The specific remarks that I have to make
in other connections will be very brief, because they have been covered.

The sole purpose of the patent system, from the national point of view, is
to encourage research and invention, and to stimulate the growth and develop-

ment of industry, with all the benefits which flow therefrom in almost every G :

realm of activity.

A patent does not grant a true monopoly because it has to do only with

something which did not previously exist. . It covers that which can be produced

only by an inventor, by the exercise of inventive skill or ingenuity. It takes -

nothing away from the public. It discloses to the public a new idea, the mere
disclosure of which stimulates further research and development.. As considera-

tion for that disclosure the inventor is given an exclusive right for a limited =

period. :
History shows conclusively that the patent system which is most generous,

that is most free from hampering restrictions, is the one which has best served '

its purpose. My own experience, which extends over a period of twenty years,

. shows that since the removal of the onerous manufacturing requirements from

our statute in 1923, our patent system has contributed much more than pre- .
viously to the advancement of the arts and sciences and the, development of .
mdustry. That I think could be clearly proven from general experience.

The general tendency in all progressive countries is toward liberalizing '

rather than restricting patent laws. Canada with her far reaching natural
resources as yet undeveloped can ill afford to travel in the other direction.

Much is made of the fact that the great majority of Canadian patents are

issued on inventions made outside our borders. I suggest that is-to our -
advantage. We have not had to bear the cost. of the far-reaching research
and development which produced these inventions. When the inventions are
worked here under licence there follows with the patents the great mass of
technical and engineering data worked out in making and developing the in-
ventions in the larger markets of United States, Great Britain and Germany
mainly. Without a reasonably generous patent system this asset would not
be so available. “This country could not possibly bear the cost of that develop-
ment. In the gross what we pay in royalties would be a very small fraction
of that cost. As a result of its increased interest in research and technical
-development this country is receiving in royalties an increasing amount from
foreign countries. This I think is a very important consideration.

_ The very large number of assignments and licences recorded at the Patent
Office annually transfers most of these patents from the inventors to operating
companies. As an illustration, I represent a United States company which

takes out annually many Canadian patents all of which on the records stand
in its own name. ‘

Right Hon. Mr. MeicHEN: The patents stand in the name of -the American
‘company? ; /
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Mr. MacRaE: Yes, on the records they stand in the name of the American
company, but the Canadian company has full advantage of them. Thus an
examination of the records and the Patent Office gives an entirely wrong impres-
sion of the actual situation. The Canadian company is eager to, and always
does, manufacture every one of those inventions in Canada just as soon as it is
commercially or practically possible to do so. It is true that in some cases the
inventions are imported into this country; perhaps for considerably longer than
three years after the patent is issued. But as Mr. Manson has so well put it,
it would be ‘quite impossible economically, or 1mpract1cable, to manufacture
here for our small market, within that short period. If, as is proposed in the
Bill, a patent becomes meﬂ'ectwe at the end of three years, someone operating
in a large way in Germany could export inventions into this country and our
Canadian company would have no recourse. That, it seems to me, would be
entirely unfair to the person who carried on the developmen‘t and in my view
it would defeat the intention of the Minister, in that it would tend to restrict
rather than to promote manufacture in this country. Without effective patents
the Canadian company about which I am speaking would have to leave its plant
idle a substantial part of the year, just for the reason which I have mentioned.

Now, consider the case of a Canadian company without a foreign affiliation
of the type to which I have referred. I am partlcularly instructed, Mr. Chair-
man, to make representations to you on behalf of this company, the Gypsum,
lee and Alabastine, Canada, Limited, of Paris, Ontario. To illustrate the
point I want to make let me mention a particular case. After much effort and
the expenditure of a great deal of money this company developed a new and
valuable product for use in the building industry. Patents were applied for
more than four years ago in Canada, if my memory is correct, in 1932. Never-
theless the company has not yet been able to develop a ma.chlne satisfactorily
to manufacture the product on a commercial scale. It just has not been able
to manufacture a machine which would make this product in a commercial
way. If its patents are to be rendered ineffective -as by section 53 of the Bill,
there is nothing to prevent a foreigner exporting the material to Canada w1th-
out regard to the company which spends so much in the development. 'This
.Wouhfi certainly dlscourage research -and any at’oempt to develop 1ndustry in
Canada.

Right Hon. Mr. MEIGHEN But the foreigner would have to ﬁnd a machme
to do ‘the work.

Mr. MacRag: Yes, Senator. The pomt there is that the forelgner Who as
a result of having seen this company’s Canadian patent and having: studied
the specifications, perhaps through their larger resources—and there are much
larger resources in the United States for developing and commercializing inven-
tion ‘than there are here—a company in the United States with the knowledge
disclosed in the patent of this company gets busy and develops the machine
as soon as possible much before the Canadian company.
> Right Hon. Mr. MEIGHEN This company would have patents in the Umted
States.

Mr. MacRAE: It may or may not. In this case it has. Ina country where
the company does not patent its invention, say Germany, the Germans who
are very ingenious at developing technical machmes might do so and ship that
product into Canada, and this company would ha.ve no recourse.. In any
event you see what might happen. The person who develops that machine
outside Canada files application for a patent on it. That is secret for three
or four years, and this company would have no access to that, could not get
& licence even to operate in Canada, because the patent would not have issued
in Canada. If the patent issued in Canda, then this company could g0 to the
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‘Commissioner of Patents under section 40 as to-day and demand and get a

licence. There is nothing to prevent my getting a licence under section 40 to-
day if conditions are such as I have indicated would be the case in that par-
ticular instance. : J

On the other hand this company has taken a number of licences from foreign
inventors under Canadian patents held by these foreign inventors. These, with
the other patents in its possession have made it possible for this company to
satisfy the Canadian market in its own field with materials made in Canada
rather than imported. It had no difficulty in securing these licences. It did not
have to go to the Commissioner for a compulsory licence under section 40 of
the statute. The patentees were anxious and very desirous of granting the
licences. Obviously why would a foreigner desire not to give someone a licence .
to operate under his. patent if he is not doing anything with it in this country?
It would be suicidal to his interest to refuse. He obviously wants some return
and is glad to get it. , : o '

Right Hon. Mr. MeGHEN: Suppose he has control of the market?

Mr. MacRaAe: By importation? ; L i

Right Hon. Mr. MeicEEN: Yes. Supposing he has an agreement with
another company? 7l P L DR

Mr. MacRag: That is quite true, but in that case anybody who wants to
manufacture goes to the Commissioner under section 40 and gets a licence.
Right Hon. Mr. MergHEN: Yes. Without that section he would be help-

Mr. MacRAE: Yes. It has served, as I have indida.téd,’ﬁ very useful pur-
pose since 1923. I suggest that our system since 1923 has contributed much
more to the development of industry in this country than prior to that time,

- just because our manufacturing requirements before then were so onerous that

people were not, interested. They were not worth much to them because they be-
came void. Then the Bill proposed to make them ineffective at the end of three
years under special conditions. So the Bill as it stands is getting back to a
condition which is almost as bad as that which we had prior to 1923. As a
matter of fact in my opinion I know of no case where a voluntary licence has -

~ been refused where on mature consideration it has been found desirable.

Right Hon. Mr. MuigaEN: That would be obvious, would ‘it not ?

Mr. MacRAE: A voluntary licence, if it were found de%irable after mature = .

consideration by both parties.

Right Hon. Mr. MEigaeN: I know. How cduld a leunﬁary licence be
refused? : ;

Hon. Mr. GriesBacH: There would be no disagreement if they are agreed.
Right Hon. Mr. MeicaEN: No. ;

Mr. MacRAE:  Take a case in point. An action for infringement was
brought by a foreigner who held a patent in Canada. He came to me in con-
nection with it. " The action had been started. It would be rather expensive
to go to court with it. At my suggestion we got together with the infringer .
and offered him a licence, which he would not take before for some reason or
other, but just went ahead and infringed. The patentee offered him a licence,
and he took it. He wanted it. |

Right Hon: Mr. MeicaeN: You had your statement so qualified that
it was. pretty much a truism.

Mr. MacRaE: I agree with you, Senator. The point is that there are
imaginary cases where people have complaints that they cannot do thus and
so because of our patent system, but when they sit down and look at the
situation, as Mr. Manson has indicated, they will get a licence if it seems to
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the two parties after mature consideration that it is commercially possible for
the applicant for the licence to go ahead and manufacture. Very often the
fellow who thinks he should have a licence has not given it mature considera-
tion, he just does not know all the facts. As a rule he is the sort of fellow
who makes most noise and complains to the Commissioner or the Minister of
the alleged iniquities of our system. As somebody said before, they are largely
imaginary. : ; :

Another suggestion, One needs but to read the press to see the many
atempts of foreign holders of Canadian patents to secure licencees. The fact
that since 1923 there have been few applications for compulsory licence under -
section 40 is, it seems to me, proof that compulsory licences are available in
every case. Mr. Manson indicated that very clearly. :

I want to make another point, Mr. Chairman, which I -do with some
hesitancy, but much has been said on the point, and I should like to say
what I am about to say in a spirit of all fairness. It may be interpreted as
being rather bold on my part, but yet I want to suggest it. :

It is my considered opinion that practically if not all the complaints and
criticisms which have been levied at our patent system are attributable directly

or indirectly to the inadequacy of its administration and not to the statute =

under which it operates. Because of lack of interest of successive governments
for at least the last twenty years, the Patent Office has been starved. It has
been surrounded by an atmosphere in which no thriving organization could

exist. In fairness to the personnel in the office one may express wonder that

they do as well as they do. It is regrettable that some able civil servants
have had to bear the brunt of criticism for conditions over which they had no
control. . g Al
; As an example of such criticisms as I know have been made, and I am
sure they have reached the ears of the honourable Minister, who has evidenced- -
such a grea’ desire to improve conditions, and everybody commends that desire
most heartily, I may state that until about two or three years ago it was
the regular practice at the Patent Office to give a person information as to
whether Bill Jones had filed application with respect to the manufacture,
we will say, of acetic acid. The Commissioner would say, “ There is an appli-
cation filed by Bill Jones, and it does relate to that.” Obviously he would
give no further information because the contents of the application were secret

under the Act. For some reason or other a short two years ago that prac- .

tice changed and when some Canadian manufacturers wanted to know if, for
example, a Canadian application had been filed corresponding to a United
States patent which had issued just about two years ago, the Commissioner
said, “ We cannot give you that information.” That set up a howl, and I
think rightly so, because this Canadian manufacturer was prepared to go ahead,
perhaps, and manufacture this article in Canada if he knew that the United
States inventor had not make application for a patent here. He was not able
to get that information. As a result of that particular instance I know of
quite a number of complaints that have been made. That was due merely
to a circumstance surrounding administration of the statute. .

Now another case which will illustrate the point. For nearly ten years
I was an examiner in the Patent Office myself. I thank Heaven that I left the
office when I did. One of the rules then in existence—I do not know if it is
now current or not—was that each examiner had to pass to allowance fifteen
applications—

Right Hon. Mr. MEeicHEEN: Pass to allowance? . :

Mr. MacRae: He had to sign his name to fifteen applications for patents.
That is, they are allowed and ready for issue as soon as the final fee is paid.

" Hon. Mr. Coréi: Fifteen per day or per month. .
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Mr. MacRar: Per week—fifteen applications per week. I am not criticizing
the office for that rule. With the facilities and the staff provided the Com-
missioner it was necessary for them to do that, otherwise applications would
accumulate to such an extent that they would be buried with them. It was
necessary to do that, but I ask you how can any individual examine fifteen -
applications for a patent to the extent that he can allow them all in one week,
bearing in mind that on the average an examiner must write at least two or
three reports on an application before it is ready for allowance. That means
that the examiner in one week would have to give consideration to the fifteen

cases which he is signing as allowed and from twenty to thirty other applications - -

on which he has had to issue a report. -It is a physical impossibility to do the

~ job with any degree of efficiency. Nobody knows better than the examiners in

the Patent Office as to that difficulty. : _ -
' The CrARMAN: We will continue after the Senate rises this afternoon.
The Committee adjourned accordingly.

AFTERNOON SITTING
The Committee resumed at 340 p.m. |

The CuARMAN: Gentlemen, we will now resume our business. Mr. MacRae
has some further facts that he desires to state to the Committee.

Mr. MacRag: Mr. Chairman and gentlemen, just before the adjournment
I made some reference to what had been and probably still is the rule of
the Patent Office, that an examiner must finally deal with fifteen applications
per week. When you realize that with some at least of those applications the
attorney and the applicant probably. have to spend a week or two, and some-
times more, on their preparation—that, of course, does not apply to all appli-
cations, but in many cases days and days are spent in the preparation in order
that the invention may be clearly understood—you will realize the difficulty.
It is a very difficult technical matter to always properly understand what the
invention is, and when that has been done one must define it in such a way
that the public, when it looks at the patent, will know what the invention is,
and how it can be made and used. - Then, how can an examiner pass finally
on fifteen applications of that character per week, when, as I said before,
in the meantime he also has to consider and issue reports on so many other
applications? Two or three reports may be required on the average on each
case. I suggested that it was a physical impossibility as well as an intel-
lectual one. :

Now, the result of that practice is—and I find no fault whatever with the
officials in the Patent Office for it; it is quite beyond their control—that when
the examiner comes to the end of the week, when he has to sign his cases, he
finds but half a dozen cases read. What must he do? In the face of that rule
he must pick out cases that look to be in reasonably good condition, and sign
zhelrlg. That is what he does. I did so myself. There is nothing else open
0 him. :

- Before saying that I should have said that after the examiner understands
the invention as defined in the specification, he must undertake the arduous
task of examining all the priorities. Section 7 of the Act requires that the
invention be new over everything that is known in the world, and under the
Act the examiner is supposed to deal with that. - :

Right Hon. Mr. MecaEN; You have a sort of conveyer system to keep
them working.
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Mr. MacRag: It is not difficult to keep them working. They have so
much to do that that is the trouble; the result is that a lot must be done in
a somewhat slip-shod manner. : :

Hon. Mr. Danpuranp: How are they informed as to what has taken plac
in the various patent offices of the world, since they must make sure it is a
new invention? : '

Mr. MacRaE: While there is a great deal of information as to the patents '

issued in other countries, unfortunately it is not now made available for the
examiners’ use. The Patent Office has not either the staff or the facilities to
make it available for use. If I went, for example, to look at a copy of the

specification of a United States patent issued last year, I could not go to the =

Patent Office and find it; I would have to ask an official there if he would be
good enough to send down to Queen street and have it sent up by messenger,
and I would have to come back in a day or two to find it. Why is that so?

It is because the Patent Office has not the facilities. In the first place, they 4
"~ have not the staff to classify them, even if they had the room. ' i

Hon. Mr. Parent: With all due respect to you and to the depa.rtmént in- ¥

which you have been employed, certain people, rightly or wrongly, think that

sometimes the employees would put all the information aside for a while until s
the man applying for a patent would become discouraged, and that later on the ¢
employees of the department would secure for themselves, through other parties, = -

the patent rights that that man had been applying for.

Mr. MacRag: Well, I have never heard even a _suggestion of that c‘haractef o

made before, Mr. Parent.

Hon. Mr. Parent: I am not making the suggestion; I am simply stating. '

what I am told.

Mr. MacRAE: I have never heard of it, aand from my knowledge I think it £

would be quite impossible. If it were possible, clearly it would be in con-'
travention of the Act. ; aiit b
A Hon. Mr. PARENT: And for your own satisfaction I may say that the same
remarks are being made to-day with reference to the National Research Council.’
Mr. MacRaAg: I have no knowledge whatever of anything of that sort being:
done, and would be very much surprised if that were so. ' St
Hon. Mr. ParenT: I am glad to hear you make that statement. e
Mr. MacRae: Obviously many of the applications which are thus allowed

by the examiners are not in the form in which they should be. The claims are
not properly presented in view of the information of art, prior art, anticipating

art, which has come to the applicant’s attention since he filed his application.
With that information before him he naturally wants to use it with a view to
putting his patent application in the best form, so that he will not have invalid

patent claims. But it is in the interest of the Canadian public that he be not
allowed claims too broad, because a manufacturer coming to the office says,
“ Why, I cannot manufacture that article. I would infringe that broad claim,”
whereas, as a matter of fact, if the claim were properly restricted the manu-
facturer would probably find that he could do what he wants to do without
infringing the patent. So you will see that it is in the public interest that the
applicant restriet his claims. The system as it now works does not well permit
the applicant to do that, because these applications are allowed prematurely.
Now, what happens? What do I do? I do as every solicitor.does who
tries to protect the interests of his client.. He goes to the Patent Office with an
amendment after allowance. That is imposing additional work on the ex-
aminers, when they are already so busy, and they do not want to be bothered
with it, and I do not blame them. i
q Since 1932, with a view to curbing that practice, the department has applied
a $5 fee for each amendment after allowance. That is all right to reduce the
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number, probably, but not many people would refuse to pay $5 with a view of
improving the character of their patents. But the whole effect of having to file
these amendments after allowance has been to create a source of annoyance to
the Patent Office, and a much greater source of annoyance to the applicant,
because he says, “ Why am I forced to take out my application? Why don’t
they cite the Canadian patents against it?” The examiner didn’t do that
because he hadn’t the time. That is the source of much complaint about our
patent system. : : i
I have every sympathy with the minister who has been burdened with

"complaints. No doubt he has had many of them. As Secretary of the Insti!:ute i
I am constantly getting complaints about our system. There are suggestions

that it is a disgrace to Canada. These are exaggerated statements, but I can
fully appreciate why the minister feels so keenly about that matter, and it is
very gratifying to know that he and his government have taken the interest in
the Patent Office which they now show. This condition is due to the fact that
there has never been any organized public support given to this arm of the
gervice. The chief interest of successive governments, naturally, has, been
to keep the appropriation of the Patent Office as low as possible. As the

Minister has so well said, it was never intended that the Patent Office should be = -

a revenue-producing body; but the fact is that for a number of years, on the
average, for every $2 spent in carrying out the provisions of the Patent Act

~ the Patent Office has turned into the consolidated revenue of this country $3.
TIn other words, out of an annual revenue of $500,000, largely derived from

foreign sources, the Patent Office spends $200,000, .and these criticisms which
are before you to-day, and which have burdened the minister are the result
of an inadequate appropriation. L

The present minister is the first in a period of twenty years to exhibit a
real active interest in the affairs of the Patent Office. Those concerned are
most gratified. | L Terrd s S i :

Hon. Mr. PARENT: Are you paying a compliment to his predecessors?

Mr. MacRAE: I am merely making that statement. Those concerned are
much gratified at his interest. I am casting no reflections on the minister’s
predecessors. Nobody has directed any attention to this. I am not criticizing
governments or members of Parliament or Senators. - Nobody has directed
attention to it, and how can any arm of government fully realize the importance
and position of such a service as this, particularly one that is so technical,
unless someone or some large body exerts itself to direct attention to it?

Right Hon. Mr. MmcHEN: I was Secretary of State once myself..

Right Hon. Mr. GraHAM: Don’t go any further.:

Hon. Mr. DaxnpuranDp: The Patent Office was not always under the Secre-

* tary of State.

Mr. MacRAE: You will remember, gentlemen, that twenty years ago when
I entered the Patent Office the Minister of Agriculture administered that
department. Could anyone cast any reflections ‘on that minister? Then the
office was transferred from the Department of Agriculture to the Department
of Trade and Commerce, and then to the Department of the Secretary of State,
where it now is. ' :

I‘{?ight Hon. Mr. MreiGHEN: When was it transferred to the Secretary of
State?

* Mr. MacRAE: About five or six years ago, I would say,

Right Hon. Mr. MEeGHEN: Oh, that is since my time.

Mr. MacRag: I think, Mr. Chairman, that probably it would be fair to
say that I and the organization I represent—it is only a new one—are perhaps
more to be criticized than any particular government for this situation, because
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we have not directed public attention to it. The fact is that we have had no
real opportunity to do so, and the opportunity now afforded gives us a great deal
of pleasure because it is the first time we have been in a position to express
what we believe to be the views of everyone who knows and who is actively
concerned with this valuable service and the splendid Act which is doing so
much good. Those concerned are much gratified by the interest that is being -
shown, and it is hoped that through it and the influence of this Committee
the Patent Office and the patent system as a whole will receive the attention
which they deserve and which they so badly need. The improvements in
administration which the minister evidently has in mind will, if carried out -
efficiently, remove the cause of practically all the complaints that are now
~ heard. Minor amendments to a very few sections of the present Act would
remove every source of criticism. : :
. The onerous provisions of the major sections of the Bill, which have been
criticized by others, will greatly hamper the system. Foreigners will not in such
large numbers patent their inventions in Canada. The Patent Office revenue
will be greatly reduced. Inventions will not be so largely manufactured in
Canada. The Canadian market will be supplied by importation, unless excessive
tariffs are maintained to prevent that. Canadian employees will suffer. More -7°
of our technically trained men will go elsewhere to find work. It is a notable |
fact that industry in Canada is recognizing the value of technical control and
research to a much greater extent in recent years. We cannot well afford to
discourage that very desirable trend. .
There are one or two sections, which have not been particularly dealt with,
to which I should like to refer. Section 34 of the Bill has not been mentioned,
I think. Tt will be observed that it has to do particularly with administration. .
It changes in some detail section 14 of the present Act. In my view, and in the
view of other members of our Institute, these amendments will make the section
almost inoperative. Not only will the work of the Patent Office be hampered
and the duties of the examiners greatly increased, but it will be very much
more difficult for those who desire to obtain good patents to do so. One part
of it, for example, will mean that in order adequately to protect a process one
will have to file 25 claims instead of 10; indeed, as many as 40 may be needed.
Another section of the Bill would make them pay an additional fee for claims
in excess of 25. So, I think this section 34 is quite unfair, and I do not think
it was really intended that it should have the result that I have mentioned.
The provisions of section 14 of the present Act fully cover the requirements, and 5
I see no reason why it should be changed. {
The suggestion has been made that patent solicitors, particularly those who
represent foreign interests, exert an influence in the Patent Office to delay
foreign applications. - I really do not like to refer to this, but I think I should.
I can assure you, honourable senators, that those who are seriously representing
interests of that character are very desirous of getting their eases out in the
best form possible and in the shortest possible time. Obviously there may be
some cases where the reason given for requesting a delay is not very strong;
it may be that the Commissioner thinks it is not sufficient. But there is a
“provision in the Act which authorizes the Commissioner to tell anyone that he
must. comply with the requirements within any time that the Commissioner
specifies. Surely that is sufficient authority to put in his hands. If there is 1
abuse, he has all the machinery to take care of it. There is no need to put 4
other onerous provisions in the Act, with a view to accomplishing that end.
That is our major criticism of the radieal provisions that are in the Bill.
Right Hon. Mr. MeicaEN: What can the Commissioner do now if a man
does not reply? :
Mr. MacRaAE: Ordinarily when a report is made, an official letter is written
on the case, and the rule allows you one year. =

. B
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Right Hon. Mr. MeiceEN: That ought to be enough. ;

Mr. MacRag: It is, sir. For years that has been the practice. But if the
Commissioner thinks that somebody’s interest is suffering by virtue of the reply
being delayed a full year, he can require a reply in thirty days, or in any other
time that he desires.

Right Hon. Mr. MecHEN: And suppose you do not reply within that time,
what then? _ . :

Mr. MacRaE: Then the application is abandoned. The applicant suffers

] for it. ;

Right Hon. Mr. MEIGHEN : He can put in another one. : 4
Mr. MacRaE: Yes, but that would be risky, because in the meantime some-

~ body else might put in an application which would be a bar to him. :
Hon. Mr. Danpurand: You stated that section 34 of the Bill is somewhat

unnecessary, but you have not told us how you think it should be modified. Will -
you leave us a memorandum explaining why you think this section should not
be passed-as it is? : : : '

Mr. MacRag: I shall be very glad to do that, sir. My suggestion was that
section 14 of the present Act adequately meets the need. But I shall be glad
to follow your suggestion. ‘ : ,

The other section to which I should like to refer particularly is section 39,
which relates to chemical products and substances. From a fundamental point
of view, this is a very important section, and for this reason: It discriminates
between chemists and all other individuals. I know of no reason why in this
day, when chemistry is exerting a major influence on our industrial activity,
the chemist should be prejudiced, why you should impose upon him some restric-
tion which is not imposed upon anyone else. Let me illustrate. The druggist
who by a mere physical process, as distinet from a chemical process; produces
a new product, which is patentable, may get a patent for it. But the chemist
cannot, get a patent for his new chemical product, because it is produced by a
chemical process. Why the distinction? A veterinary surgeon who produces
a new remedy which is useful for treating cattle, can get a patent for it, if it is
patentable, because it is made up by a physical process as distinct from a
chemical process. Why discriminate against the chemist? !

Right Hon. Mr. Gragam: Is there an answer to your question that you
know of? ' '

Mr. MacRae: The explanatory note with respect to this section is not
strictly accurate. When this section was introduced in 1923 it was in the
identical form in which it now is in the Bill. That is, the word “ or ” was used,
and not the word “and.” The change was made because of representations to the

.then Government, and a compromise was reached and section 17 of the Act was

passed. Now it is suggested that the word “or” is substituted for “and ” to
correct: an unintentional error. But it was not an error; the word “ and ” was
purposely used, owing to representations that were made. It is quite true that
section 39 of the Bill follows the wording of the English Act and in the Acts
of many European countries. The explanation that has always been given to
me for the inclusion of that section in the British and other Acts is this. Prior
to the war, Germany in particular had so developed the chemical industry as to -
outdistance most other countries, and it is alleged that Germany adopted the
practice of filing applications for chemical products without giving full details
of the process of manufacture. The result was that when the war came on and
the British people and others, including the Americans, went to operate under the
patents, they were unable to find in the specifications sufficiently detailed in-
formation as to how the processes should be operated. So they said, “ Let us
not give protection on products as distinet from the processes. Let us give pro-

94840—3%
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tection on the products only when produced by the processes disclosed.”
Obviously, if the process disclosed will not produce the product defined, the
patent is dead, because there is no product covered by it. That is the reason,
as I understand it, why this provision was introduced in the British Act. There
is no similar provision in the United States Act. v

Right Hon. Mr. MEmGHEN: Is it not likely that the reason is this. In a
mechanical mixture there is no process to patent, for anybody can mix, if he
knows what to mix, but in a chemical compound it is difficult, for there the
process is a work of art. ‘

Mr. MacRaE: There are comparatively few simple chemical compounds,
that is entities in themselves, which are not more in the nature of a mixture.
But there is this distinction, that when a chemical process is involved, the ele-
ments which would otherwise form a mixture are so used as to form a complex
condition. . . % : :

Right Hon. Mr. MErGHEN: There is some special method which brings about -
t]&e %ompounding. ~ For instance, it might be temperature which has a certain
effect. # : ;s
Mr. MacRag: The same principle applies all along the line. One who -~
gets a patent on a mechanical invention which incorporates a new principle
has a basic patent, and he can stop anybody who has not his licence from making
something which embodies that principle. Now, why should there be dis-
crimination against a chemist who invents an entirely new product? I am not
thinking of something like helium, something that has always existed, for
instance. Many honourable senators will remember that some years ago Mr.
T. L. Wilson was credited with being the inventor of carbide. He invented
it here in Ottawa and manufactured it to some extent. I do not know whether
he got a patent on it at that time or not, but assuming that carbide had never been
made prior to that time, that it was entirely new product, if Mr. Wilson was not
afforded any protection on this calcium carbide as such, as distinet from the
process which he used for making it, what protection would he have?' We all
know how useful the product was. I suppose the first process he used was very
ineffective, but it produced the product which was quite as efficient as that
which is now being made at Shawinigan Falls in thousands of tons. It served
the same purposes and produced acetyline gas and the other products But
it being new, why should he be deprived from that protection when every |
other body, the chemical engineer, the druggist, everybody else, would be
entitled to protection on it if the invention does not require the operation of a Kt
chemical process. I cannot see the reason for the distinetion. Mind you, I s
do not know the chemical people are the ones to attack for this discrimination, ¥
but I cannot see why at this stage when chemistry is doing so much for life in i
every realm you should so discourage the chemist. o ;

It did seem to me, Mr. Chairman, that there was a little confusion this
morning with respect to the convention. As far as foreign inventors are con-
cerned, we might just as well not belong to the convention at all. The conven-
tion gives them no material right which they cannot get otherwise. The con-
vention from our point of view is of value inasmuch as it helps our nationals
when they go to other countries to get protection. That is a statement of
fact. There can be no dispute about that, I think. Whether we belong to the
convention or not, the foreigner can come into this country and file his applica-
tions in accordance with the other provisions which we make for him. The
same applies to every other country in the world. As a matter of fact in
Britain, Germany and France I rarely file applications which I file for Cana-
dian inventors within the convention year. You do not have to. Why should
you spend the -additional fee which they charge over there? - Why should I
make my client pay an additional Pound, for example, in England just to claim
the convention year if there is no need to do so? We file under the convention
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in England and other countries within the convention year only when necessary
to do so, when we have allowed some other publication of our invention to get
into England for example. Then if the convention permits us we file under it.
~ Right Hon. Mr. MuicHEN: That means protection rlght back to the date
of the application in the first country?

Mr. MacRag: It means this, Senator, that in so far as the proving the first
date of invention in the foreign country is concerned, he is in the same position
as if his application in that foreign country were filed on the day it was filed
in Canada. It goes no further than that.

Right Hon. Mr. MeiGHEN: In so far as what, proving the dat.e of his
invention?

Mr. MAcRaE: In so far as his position in the United States is concerned, .
with reference to his date of 1nvent10n, it just goes so far as stating, as 1mder
our Act, that the application in the foreign country has the same force and
effect as if it were filed in that country on the day it was filed in Canada.

Right Hon. Mr. MEeiGHEN: Whatever force that has it dates from that
time?

Mr. MacRAE: Yes. It means nothing else.

That is not so important from the point of v1éw of filing here. In fact it is :

‘not important at all. It has been magnified in my view out of all proportion to

its significance. It is important to us to belong to the convention for the
rights our nationals get in foreign countries. Each country has its own peculiar
requirements with respect to filing. The convention requirement is a very
secondary one. :

The suggestion has been left with you, unless I misinterpret it, that one
comes in here and files on the basis of his foreign application. That is not so.
It is true they very often file abroad and their application here is a copy of the
other in the United States, for example. But they do not come here and file -

on the basis of their foreign application; they file just the same as if they -

did not have their foreign application. That is not the significant thing. The
implication is that under our system foreigners abuse their rights, come in
here and do something they could not do otherwise. - The fact is that an inven-
tor who has made an invention and wants to file an application for a patent
comes in here and files it in accordance with section 26 of the Bill, if it is
adopted, and he gets his patent, depending on whether the examiner finds it is
patentable. There is one other point I should like to mention. I do not know
whether you gentlemen have been besieged—I hope you have—with the many
requests and the efforts that have been made over a great many years to
have something done whereby copies of Canadian patents would be made more
available. There has been much effort put forth to have the patents branch
in this country take that step.  When you consider that you have to pay

$4 to $4.50 for a copy of a patent, which in the United States you can get for -

10 cents or in England for twenty-five cents, and that very often the Patent
Office is-so loaded with work that you cannot get your copy promptly, you
will realize the position. Just now they are well up to date and do not keep you
very long, but there were times when one would have to wait sometimes two
or three weeks or more. The office just could not provide copies. Surely
something can be done to cure that situation. ‘With a revenue of $3,000,000 a

- year, surely we could do something. I know it costs money. Perhaps we can-

not do it now, but will Governments not give some consideration to that ques-
tion and, when possible, enable the Patent Office to do that thing which is so
necessa.ry? It will be a great help to the industry.

The CHARMAN: Is it your complaint that the price is too high or that
there is too much delay?
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Mr. MacRAE: Both.

The CHAIRMAN: You suggest they should have pnnted copies kept on
hand?

"Mr. MacRAE: Yes, or reproduced in some other way. I think the Com-
missioner has -always looked at this very zealously and energetically with a
view to finding somethmg, but there is always something in the way. They
have not the necessary appropriation. It is all a question of appropriation, what
can we provide in that direction. That is the question. We t‘hmk that we should
be able to have something done in that direction. :

y Right Hon. Mr. MEiGHEN: What would be a reasonable fee mstead of $4.

Mr. MacRAE: It is 10 cents in the United States, 25 cents in England. If
you charged 50 cents here I am sure everybody would be delighted to pay.

- Right Hon. Mr. MEIGHEN ; Would the department lose money at that rate
on that part of the work?

Mr. MacRag: I really do not know, Senator, just what.the exact figures
are. I think the department have looked into it rather carefully and have figures
of the probable cost and of the revenue to offset it. - :

Right Hon. Mr. GeasaM: Tt would depend on the number of copies sold

Mr. MacRAE: Yes, sir. ., -

The CHAIRMAN: Any further questions of the Wltness? : %
_ Mr. MacRAE: I thank you very much, gentlemen, for your courteous hear-
ng. - ke ' : | i il ‘
The CuAIRMAN: Thank you. 3
Our next witness is Mr. J. H. Van Koolbergen. : e

Mr. J. H. Van KooLBeErGeN (President of the International Bureau of
Inventors, Inc., Montreal) : Mr. Chairman, it was my pleasure to-day to listen =
to the legal aspect of the patent situation and also to the more or less technical
aspect. I should like to ehow you another aspect which I mlght call the
emotional. i

Right Hon. Mr. MEIGHEN You are too old for that.

Mr. Van KooLBERGEN: I was rather afraid to use the word, but when L
saw one of your members belonged to the opposite sex I got courage.

Right Hon. Mr. GraBAM: Undue influence.

Mr.-Van KooLBERGEN: I 1ntended to come here only as an officer of the
company I represent.

Right Hon. Mr. MEIGHEN: What company is that? .

Mr. VAN KooLBerGEN: The International Bureau of Inventors, Inc., in
Montreal, which was established nine months ago. It works in co-operation
with the union of officers of a similar nature in Europe.

Hon. Mr. DANDURAND: You gather the inventors in your organization?

Mr. Van KooLBERGEN: No, sir, we just help in matters to put their inven- '
tions in the hands of those who will use them and promote them.

I saw there was rather an interest in the extension of the obligation of
time of the patent. Apart from being an officer in that company, eleven years
ago I had an idea that I could invent or use a certain law in electricity that
would allow radio receivers to tune in from the shortest wave length to the
longest without the use of the conventional condensers and coils. It took me
eight years before I came to such a position that I could feel was in the right
direction. It took me three years more to build a receiver that would actually
do that. This receiver will only have a potential commercial value as and
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when television becomes more perfected. Suppose I as an inventor to-day was
applying for a patent, and that I misjudged the time that I chose to make
it to the public, three years from to-day my eleven years of patience, experiment,
anxiety and expense would be all null. Now, would that be fair? I might
expect some protection. ' - . s
" You will pardon me if I read a few notes. English is not my native tongue,
although I try to do the best I can. il LT ;
The CmamrMAN: You are doing very well, sir. . i B A,
Mr. Vax KoorLBerGEN: From my experience I have come to the conclusion
that inventing is one of the greatest gambles, with the inventor and his backer
in most cases the loser, and the Government and the patent attorneys the
winners. I do not believe I am very far off the mark when I say that less than
two per cent of those who invent something reap any benefit from their labours
and financial outlay. I ask, why curtail their chances of eventual success
still further. A 2SI i 1
" Speaking as an officer of the International Patent Brokers’ Organization,
it is my opinion that rather than create a desire to develop certain foreign
inventions, such a curtailment would stifle it. It would take away the incentive
to make' a little money, which after all is an incentive worth while.
. Then there is another danger that I, as a Canadian, must not overlook.
We have in Canada inventive geniuses, men and women, who ‘as pioneers have
had to cope with almost insurmountable conditions, and they have had to be
inventive-minded. I do believe that the reecords of the Patent Office would bear .
me out when I say that in proportion to the population our French-speaking -
citizens have a preponderant majority in the invention of articles of a domestic
and commodity nature, for instance, cooking utensils or anything of that
. nature. We have found the French habitant and also the French mechanic
always trying to invent something. - : : e
Now, before reading to you the real purposes and objects of my coming
here, I should like to read to you what I find in a pamphlet issued by the
Patent Office: in London, entitled “Instructions to Applicants for Patents.”
It says:—- - . . | ! : : 55 ; ‘ '
‘What may be patented—Patents are only granted for inventions
the subject-matter of which is “a manner of new manufacture” within
the meaning of Section 93 of the Acts. :
Applications for patents would not be accepted in the following
cases:— ! ; Bk i
(a) Where no material product of a substantial character is realized
or effected by the alleged invention, or where the only material
product is a printed sheet, ticket, coupon, or its equivalent,
for use in carrying out some scheme of business or the like.
‘Gentlemen, amongst the patents issued by the Patent Office in Canada that have
been submitted to us for consideration have been patents of this nature.

(b) Where it is proposed to use, modify, or imitate natural conditions
existing on the earth’s surface, there being no invention as to

: the means or apparatus applied to these purposes.
Again I must say that inventions of this nature have been submitted to us.

(¢) Where the alleged invention is so obviously contrary to well-
- established natural laws that the application is frivolous.
I have such a patent application with me. The inventor of that instrument -
claims that by the recoil of some springs he can get 85 horse-power and have
a helicopter or aeroplane which will travel all over the world. : ;
(d) Where the invention is of such a character that its use would be
contrary to law or morality. : '
I must say that such patents have not been submitted to me.
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Now, gentlemen, I do believe that the deplorable conditions and the sordid
story that I have to tell are caused by the lack of provisions like these in our
present laws. I wish to state emphatically that I have not come here to insult .
or insinuate, and I believe that those who have the public interest at heart will
take my word that I desire to help to improve the conditions under which
we labour to-day. I have addressed to different members of Parliament, and
to the Chairman here, a letter which, if you will allow me, I will read. I may
say that I have had answers which encouraged me to come and appear
before you. ; ;

In June last this corporation was granted Letters Patent for the
purpose of dealing in inventions, following the manner and practices of,
and in co-operation with, European concerns of long standing and
unimpeachable standards Since then, the executives of this company
have become cognizant of the deplorable manner in which most inventors
are treated by those in whom they had to place their confidence, and °
from whom they might reasonably expect proper advice, guidance, and
even protection. The following study will outline to you the grounds upon
which we make this statement ' ;

There have been submitted to us a large number of patents, granted 0
for inventions, the total expenditures of which for Government fees and {
service charges run well into $100,000, and the moneys invested on the
strength of these patents by the inventors themselves or by their friends
total at least $500,000. Taking these data and the total number of
patents issued by the Patent Office up to date as a base, we come to the
enormous sum of $400,000,000. § ; _

As our principal revenue is a commission from patents we succeed :
in selling for our clients, our directors, as a matter of course, give very 5
careful consideration to the commercial value, both domestically and =
internationally, of the patents this company handles and spends money

~ on. It is therefore evident that we must be in a position to have 'a

fairly accurate idea to what extent the above-mentioned $400,000,000
expenditures were justified. From the frivolous nature of most of the
inventions submitted, we do not hesitate to state that the greater part -
of the above-mentioned $400,000,000 was utterly wasted and lost, as
far as the inventor is concerned. :

The different methods employed by certain interests to encourage
poor inventors to spend their hard-earned dollars on patent applications |
and other fees for valueless inventions border on the criminal. :

Right Hon. Mr. MriceeEN: Who would be inducing anybody to spend
money on a patent? Usually you cannot keep the inventor down. :

Mr. Van KoorBErGEN: I agree with you, senator; I will even go so far
as to say that there is a sickness that we call “ inventionitis.”

Right Hon. Mr. MEiGHEN: Who tries to take advantage of it?

Mr. Van KoorBerGen: I haven’t the different names with me, but there
arc certain interests.. I would not say the patent attorneys as a body do it, but
there are quite a few, one of whom sends out a big sheet after a man has
written to him. This is called a certificate, and states:

We have examined your invention and have come to the conclusion
that it is very ingenious and will be profitable. . There is no doubt that
you should immediately protect yourself.

After seeing the nature of the invention I have come to the conclusion that
such action was bordering on the criminal.

Right Hon. Mr. MEiGHEN: T see.-

1 T |
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Mr. Vax KooLBERGEN: (reading):—

To climax this tragedy we found that 92 per cent of the inventors
that we have contacted since June last and who are holding the above-
mentioned valueless patents, are on direct relief to-day, having spent
from $150 to $35,000 each, and for which they have nothing to show but
some official Government sealed documents. :

If these inventors had been given honest advice by expenenced and
practical men before being encouraged to apply for patents, or if the
Patent Bureau had demanded a statement under oath by competent
authorities as to the feasibility and commercial possibilities of the
invented article, to be attached to each patent application, much of the
above $400,000,000 as well as great agony would have been saved these
would-be inventors.

Of course, all of the mventlons submitted to us were not valueless,
but, even if an invention is worth while and the inventor has obtained
an unmfnngeable patent, he is still at an enormous disadvantage. Having
spent, probably, his last cent in making models, patent attorney’s
services, etc., he is. unable to protect hlmself when a fma.nclally strong
concern mfnnges on his patent.

: Amongst the patents submited to us there is one which is now
embodied in every radio receiver on this continent, and, perhaps, in this
world, and for which the inventor should perha.ps have received his |
just reward. He commenced legal action with the result that when
$3,800 in legal fees were absorbed and he had no further means to conduct
his case, he had to drop it and, therefore, was deprived of considerable
revenue, and that regardless of the fact that both the Canadian and
United States governments gave this man excluswe nghts for the use
of his invention.

I have obtained permission to mention the name. It is J. L. Latraverse, who
is a cousin of the Hon. Mr. Cardin.

Hon. Mr. Danpuranp: May I ask you if the form that you are reading
now has for its object the amendment of the Blll?

Mr. Van KoOLBERGEN: Yes. ; -

Hon. Mr. DaANDURAND: Because we are Workmg on a B111 touching patents.

Mr. Van KooLBERGEN: Exactly. :

Hon. Mr. DanpuranD:. And I do not see yet that you are leading towards .
the improvement of this Bill.

Right Hon. Mr. MEIGHEN: As I understand him he wants a clause making
it the business of the Patent Office to satisfy itself as to the commercial utility
of the invention. That is to say, before the applicant gets a patent which will
only lead him into further expense, the Patent Office will make up its mind
that it is something worth while by reason of the demand for its sale.

Mr. Van KooLBERGEN: And at the same time, senator, to prevent what O.
Henry would call “a genteel racket.” :

Right Hon. Mr. MeiGeEN: But that would not stop the unscrupulous'patent
attorney encouraging inventors to apply. -

i Mr. Vax KooLBerGeEN: If it was necessary there would be a sworn state-
ment by a qualified man, otherwise, of course, he could not make application.

Right Hon. Mr. MeGHEN: I see. If the attorney had to take an affidavit
that in his judgment it was all right, his reputation would suffer if he put in

~ affidavits that were nonsense.

"Mr. Van KooLBERGEN: The Government could even go so far as to appoint
men. : :
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Right Hon. Mr. MEiGHEN: A sort of blue-sky law for patent people.

Mr. Van KoorBerGeN: I do not want to intimate that patent attorneys

as a whole do this. Far from it. I believe I have some very good friends among

them. In all lines of business we have good men and bad men, but why should

we allow such things to continue if they can be avoided?

As far as my own experience is concerned, I may say it has certainly not
paid us for the last five months to investigate over 1,000 patents of which only
38 were of more or less value. You might very well ask who is to judge them.
We have five directors on our board, one of whom to-day is the chief engineer
of one of the foremost o0il companies in Canada, and who at one time was
chief engineer of the Canadian Natxonal Steamship Company———a man of very
high standing.

Right Hon. Mr. MeiGHEN: You feel that you have competent men to
pass on this, and you say that out of about a thousand only 38 were- worth
considering?

Mr. Van KOOLBERGEN If I sald 38 I made a mlstake Tt is only 28.

Right Hon. Mr. MuieuEN: And all the others were valueless?

Mr. Van KooLBerGEN: All the others were valueless, and money was spent

on them. Naturally if such ‘a condition did not exist we would save all that

work and money.

- Right Hon. Mr. MEIGHEN : Where did you operate before you came here‘? _

Mr. Van KooLBErGEN: In the patent busmess?
Right Hon. Mr. MuiGHEN: Yes.

* Mr. Van KooLBerGeN: Never. I have been living in Cana.da. for the past
28 years. I have been naturalized that long, and married here. My actual
active experience in the patent brokerage business is only nine months old, but
my hobby being inventions I have come in contact with quite a few men who
have had patents. As a matter of fact, I was only 19 yea.rs old when I sold
a patent for a gun to the German Emplre :

Right Hon. Mr. MEiGHEN: They thought they needed it?

Mr. Van KooLBeErGEN: They thought they needed it..

Have I said enough, or will T give a few more examples of what we have
found?

Right Hon. Mr. MEieHEN: I think you should go on._

Right Hon. Mr. GrarAM: Use your own judgment.

Mr. Van KooLBERGEN: One large concern with ramifications in Canada and

the United States both, has gone so far as to print an elaborate pamphlet invit-

ing inventors to subm1t their inventions, and whosoever can read between the '

lines, will learn from these instructions the fact that the company will use,
without regard to the rights of the inventor, the patents or inventions as it
pleases.

I cannot help it, I must call a dog a dog and a horse a horse. I refer here

’téo a pamphlet 1ssued by the General Motors, under the eugnature of the presi-
ent.

To our knowledge, most countries have made provision in their patent laws
that certain inventions, especially for war purposes, shall be preserved for the
country of which the inventor is a subject. This, we believe, is as it should be.
However, many manufacturers misinterpreting the reason for such laws, have
seen fit to make rules that inventions made by their employees shall be assigned
to the firm for whom they are working. We know of at least two instances
where valuable time and labour-savmg devices invented by employees have

.'\;i\
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been adopted by their -employers who are now reaping great benefits there-
from, and the inventors thereof are on direct relief to-day. 5 -
A very deplorable condition, not only deplorable for the inventor, but also
deplorable for the community at large, is the following: We refer to an inventor
who had succeeded in inventing something that would revolutionize the process
of manufacturing certain articles, resulting in an enormous saving to the publie
at large, but demanding a preliminary outlay from the manufacturer. Such
inventions are commonly known by the trade as “Nuisance Patents.” We have
proof that this inventor was given a very plausible contract when assigning his
patent rights. He was paid a ridiculously small sum in cash, but promised a
generous royalty payment on all goods processed with his invention. - The joker

in this contract, however, was that it did not bind the manufacturer to use this
patented process, with the result that it was pigeon-holed and the poor inventor

deprived of further income from his invention. ' PR

It may come as a surprise to you that most large concerns have highly
competent patent departments, ostensibly for investigating the value of patents
submitted, but, very often, in practice, for the purpose of finding ways and

._ means to render patents valueless, to circumvent them, or to obtain them by
“ . paying almost nothing for same. Against this battery of highly trained legal
talent and almost inexhaustible financial resources, the inventor stands alone
and helpless. ' ; : r st e

About forty countries are subscribers to an international patent agreement,

one part of which secures priority rights to the invention, for one year after
the date of the original and first application for a patent. That has been dis-
cussed. I may say this, incidentally, that a couple of weeks ago I had a ruling
on that from the Commissioner of Patents in London, England. I asked him
.if there was a possibility that a man who had obtained a patent in Canada
could still, being a British subject, maintain rights in England and whether
such a patent would be obtainable or not. The answer was that there would be
no objection to the man applying for his patent and paying his fee, but if a .
patent were issued it would be very dubious whether it would be valid or not.
So we advised the man in question not to apply.

If one examines the records of Patent Offices in the different. countries—I
am not talking about the Canadian Patent Office at all—it is quite evident that
patents have been issued indiscriminately, and in many cases anticipating
patents had already been granted for the same basic principle. We find that -
unfortunate patent holders have gone to tremendous legal expenses, ruining
themselves totally, only to find in the end that the object for which they have
been granted a patent, giving them the exclusive right to their invention, had
been covered by a previous patent. Just lately two such cases have been settled
in court and we have been informed that the poor patent holders lost besides

. their patents $40,000 in cash. We contend that any patent bureau issuing such
patents should be responsible for this loss. I may be a little severe there.

It has come to our knowledge, and we have proof to substantiate our state-

' ment, that unscrupulous concerns across the line fleece holders of Canadian
| patents, and especially the holders of valueless patents, of great sums of money,
by stating that the nature of their patents, is such as to promise fabulous returns

if given in their hands to promote a sale of them. Sums ranging from $15 to

b $250 are demanded as advance payments from the Canadian patent holder for
the sales help they offer. As a rule, once the payments are made, this is the last

the poor inventor hears from them. I am referring to the inventors who have

the patent mania, people who are obsessed about patents. . When patents are

issued to them they are pestered by circular letters from across the line, and

the American companies are able to send out these letters because they get

names and addresses of all the patentees. These circular letters promise fabulous
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returns if the company is given the right to promote Ithe sale of the patented

article. But as I say, after the poor inventor makes his heavy payment, he never

~ hears anything further, as a rule.

When I started this business I did not know of these things. We wanted
to advertise in the Montreal Star, but that paper refused to take our advertise-
ment. I pointed out that we had a charter and were not doing any harm, that
we were just trying to sell patents and that we did not ask for any money in
advance. But the paper claimed that there were abuses carried on in the United
States, by the companies to which I have referred, and it would not have any-

thing to do with the advertisements. Since then I have found that the newspaper -

man was perfectly right, but also we have the satisfaction that for some time
now we have been permitted to advertise in that paper, because the Star has
come to the conclusion that we want to do what is right and honest.

The CraRMAN: What do you suggest should be done to prevent the.Unitéd
States concerns from sending their literature to Canadians?

Mr. Van KooLBERGEN: Simply provide that the patents will not be issued
for frivolous and useless things. The Patent Office should be more stringent
over the issue of patents. If an intelligent person received a letter.of the kind
to which I have referred he would know how to treat it, of course. I have a
couple of the letters with me, and can file them if you wish. The concern that
runs the office that wrote this letter occupies a whole floor in a big building in
Washington. : , .

Hon. Mr. Coti: Mr. Chairman, I really do not think the evidence is relevant
to the patent Bill. It may be evidence that should be submitted to the Post-
master General, who has the right to prevent the delivery of certain classes of

mail. He can prevent people from using His Majesty’s mail to promote a racket.

But I do not think this evidence is relevant here. : :

Right Hon. Mr. MEiceEN: It is not very important, of course, but the
witness is asking for only one thing just now. He is suggesting that the Patent
Office should be charged with the duty of seeing to it that patents are not issued
without restriction on valueless inventions. . , P E A

Hon. Mr. Corg: That part I understand. But I was referring to his state-
ment about the circularizing of inventors. s

Right Hon. Mr. MetcaEx: He is showing how they are victimized because
patents are issued without reference to their commercial value.

Mr. Van KooLBerGeN: The very fact that patents are granted in our
"opinion, and in the opinion of those able to judge, on frivolous, silly, unfeasible,
and valueless inventions, encourages the poor would-be inventor. I wish I could
emphasize that more, because that is one of the most important things in my

statement. Because he possesses a patent, he is invariably under the mis-’

apprehension that the Government, by granting that patent, puts its seal of

approval on his invention and, as a consequence, he grasps at every opportunity

offered to him to put his invention before manufacturers, in the hope of a speedy
sale. The very fact that he has got a patent, which he can show, encourages and
strengthens him in his mania. = I am referring here not to the intelligent inventor,
nor to the honest and up-to-date patent attorney. But I hope to impress the
committee with regard to the abuses that -are going on in connection with other
classes of people. :

In our dealings we have come across a number of individuals who take hold
of such valueless patents for the purpose of promoting companies, or for the
purpose of inveigling others to put up cash, ostensibly to enable the inventor to
exploit the same, but invariably for their own benefit. Of course, investors
should investigate. But how can we blame the poor, unsophistocated investor
for putting up ready cash when his is shown an official Government document,
giving the inventor the exclusive rights to his invention, and the investor the

)
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belief that the Government has approved of the invention? In our humble
opinion, the Government by granting patents for such inventions, is partly
responsible for the fact that such practices can flourish unhindered.

We had submitted to us by one man nine patents on which he was allowed
to spend over $2,000 for patent fees, in different sums, for a mechanically -
impossible contrivance in the nature of a perpetual motion machine. Bent by
age, hungry and wanting, this man, with tears in his eyes, contended that e
ought to have received a Nobel Prize, and was quite indignant when we in-
formed him that, in our opinion, his invention was worthless, ridiculing us for our
attitude towards his Government-approved invention. Gentlemen, that is what

we-have found. :

‘Right Hon. Mr. MEicEEN: Would you put on record the directions of your

Mr. Van KooLserGEN: With pleasure. One of the directors is holding his
position with us perhaps in such a way that he would not like it to become
public property. k. T !
__ Right Hon. Mr. MEiGHEN: Yours is a limited company?

Mr. Van KooLBerGEN: Of course anyone can get information.

Right Hon. Mr. MricHEN: Of course. : ' i

Mr. Vax KoorBercEN: But I will hand in the name of the directors with
pleasure. ' ;

The CHAIRMAN : Any questions? : :
Mr. Van KouLBerGeN: I have an English patent. May I refer to it?

Right Hon. Mr. MEiGHEN: You say there is such a provision in the English
law? it s : ' .

~ Mr. Van KooLBerceN: Yes. I have the application for a patent in England
here which gives five laws. : .

May I be allowed to make one more suggestion. There was a question of
revenue, and that the Patent Office would not get sufficient. If I was an inventor, -
and my Government would in every possible way protect my invention, and it
should be a financial success, would it not be much better, and would not I as a
citizen gladly pay a tax on that patent, and would it not be much better to tax
the inventor when his invention is successful rather than mulet the would-be
inventor of any such funds? After the first year the patentee pays £5 and up to °
£16. Supposing I have an invention in my hands, I should be very glad to pay

" my Government 20 per cent of the proceeds I would get as a tax for the privilege

of being well protected. I think any inventor would feel the same as I do.
There is a suggestion for you gentlemen to raise a couple of million dollars.

Right Hon. Mr. Gramam: That is on the successful inventions?

Mr. Van KooLBERGEN: Yes, on the inventions that are sold. 1'am not a
law-maker. As I say, I should be glad to pay a fifth of my revenue to my

* country to protect my interests.

Hon. Mr. CoTii: Have you ever patented articles yourself?

Mr. Van KooLBerGEN: Once I paid $280 to be told in the end that there
was a prior invention. The patent attorney who made the application did not
know the difference between capacity and inductance. I had to do the whole
thing myself.

Mr. Maysee: Mr. Chairman, may I speak to what might be called a ques-
tion of privilege? ;

The CHAIRMAN: There are some other witnesses to be heard yet.

Mr. Mayseg: I shall be only a few minutes.

The CHAIRMAN: Mr. Allen is the next man on the list.
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Mr. MAyBeE: Possibly Mr. Allen may cover this question. It is the _ques-
tion of the circularization of inventors by attorneys. I desire to state, in the
absence of the president of the Institute, that that is a practice which -the
Canadian Institute of Patent Solicitors has been endeavouring to curb with all
possible means at its disposal. There is a provision in the Act governing patent
attorneys which, if properly administered, the Patent Office itself could be of great

assistance in curbing that abuse. I refer to the provisions of section 16 of the

present Bill, whereby for gross misconduct or any other cause which he may
deem sufﬁclent the Commissioner may refuse to recognize any person as a
- patent agent or attorney either generally or in any particular case. I would
suggest that when the Patent Office is put in a position properly to administer
the Act, that section could be invoked to curb the abuse to which the last
speaker referred.

Hon. Mr. CagaN: That has been- very effectlvely enforced T think.
Mr. VAN KooLENBERGEN: May I answer that statement? . :
Right Hon. Mr. MEicEEN: All right. It looks to me to be pretty sensible.

Mr. Van KooLENBERGEN: The inventor feels ashamed and humbled and
never puts in a complaint.

Hon. Mr. CABAN: A similar provision in the present Act has been very
effectively enforced in a number of cases.

The CHAIRMAN: Now, Mr. Allen.

Mr. F. R. W. ArLen (Vice-President of the Canadian Institute of Patent

Solicitors) : Mr. Chairman and honourable members, I do not come before you
to-day as representing the Canadian Instltute of Patent Sohcltors ‘but as repre-
senting the Montreal Board of Trade.
, In the very nature of its being it represents not only ma.nufacturers but
all branches of trade, the dealers in goods, the customers that buy them, in short
it is the general public interest that I want to call your at’oentlon to. I shall
discuss this Bill briefly from that point of view.

The very evident intent of this Bill is to increase mdustry and to foster
the development of new inventions. It is believed that some measures that
have been proposed to accomplish this end are going to have exactly the opposite
effect. The reasons why have been dealt with by previous witnesses, and I do
not propose to tax your patience by going over that ground again and again.

There is one point, however, that has not been touched on to any great
extent. Mr. Smart touched on it slightly. That is, the reality of this alleged
menace of the foreign owner of Canada patents. I have been engaged in the
practice of patent law for something over thirty years, and I cannot say that
in that time I have seen any definitive case of a foreign owner of a Canadian
patent holding up industry. There may be such, but I have not encountered
it. I have encountered cases though where Canadian owners of Canadian
patents are reluctant to grant licences. In some cases they are quite justified.
They have a certain small market. It is necessarily small by reason of our
limited population. They need the whole of that market to justify the expendi-
ture for plant and so on to enable them to operate economically and to sell
their product at a reasonable price. If a would-be rival comes in and wants to
get a licence to cut into that territory and split this already limited market,
it is going to produce a condition that will increase the cost of goods to the con-
sumer, which will possible result in both the original manufacturer and the
hcensee getting into financial difficulties. So that there is a very good reason
sometimes why licences should not be granted.

Right Hon. Mr. MricaEN: That would be a case Where he is making it
himself. He does not have to license then.
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Mr. ALex: Exactly, sir.

Right Hon. Mr. MEeIGEEN : No one would think of makmg him give a licence
on a patent in commercial production.

Mr. AuieN: No, sir, I do not believe the Patent Office would oonmder such
a thing for a moment.

Hon. Mr. Caman: It has no power.

Mr. ALLeN: But that man who wants to chisel in on somebody else’s busi-
ness is the type of individual who complains about patentees holding up
industry. This thing happened to me over and over again. A man comes. in
and he says, “ There is an article, it is selling well. Can I make it?” I .look
at it, a patent mark is on it, and I see the patents are still in force. I tell
him that he cannot. He goes away very much disgruntled. He does not want
to start a new mdustry, he wants to chisel in on somebody else’s business.
Quite often the article is imported, made in the States, for example. Now, it
is not always the patentee’s fault. He sells his product in the States to a jobber,
who ships those goods into Canada. I would say it was quite reasonable to
grant a licence to a Canadian manufacturer, but I cannot see the equity in
depriving him of his patent possibly as might result under this Bill. The foreign
patentee realizes very often that the market in Canada is not sufficient to
justify the establishment of a plant here. It is very often difficult enough to
get a Canadian manufacturer to take up the manufacture of an artmle even
where there is a limited market demonstrated.

Right Hon. Mr. MetcHEN: Of course, that case would not be in controversy
at all, because there would be no application just for a licence. It is only some
person who wants to make the article who would apply for a licence.

; Mr. AuLeN: That is the difficulty. It is this type of man who creates the
impression that there is a menace to Canadian industry.

Right Hon. Mr. MriGHEN: But it would never pay that Amencan manu-
facturer to have a plant in Canada as long as he was permitted just to import,
he would far rather do that, and consequently, unless you are going to have
compulsory licence provisions, we get nothing. He is manufacturing on a big
scale over there and can supply the Canadian market from his American plant.
A man comes along and says, “I am ready to put capital in and supply the -
Canadian market.” It is only in that event that the question arises why should
not he get a licence.

Mr. AnieN: There is no reason why he should not,

Right Hon. Mr. MeicaEN: That is all the Bill calls for.

Mr. Avten: I am not talking against the compulsory licence provisions.
I believe they are good and necessary. I am talking of the sometimes un-
warrant cause of complaint. The American or foreign manufacturer in any
country will manufacture in Canada as soon as it is expedient to do so.

Right Hon. Mr. Me1GHEN: But it will not be expedient for him at all to
do so if he is not made to do it.

1 Il\/Ir AvreN: The question of tariff of course enters into the question very -
argely. .

Right Hon. Mr. MeicHEN: Yes.

Mr. Auien: With the tariff against him he has to ccm51der if it is expedient
to manufacture here.

Right Hon. Mr. MeiGHEN: There is not much tariff protectlon if the article
is not made in Canada.

Mr. AuLeN: That is true.
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Right Hon. Mr. MEIGHEN: So the patent law has to come in and co-dper&te
with the tariff to encourage Canadian production.

Mr. ‘ALLEN: But with automatic voiding the s1tuat10n is wide open.

Right Hon. Mr. MEIGHEN: Your argument would go against automatic
voiding.

Mr. ALLEN: Yes. To automatically void the patent of a forelgn owner when
it is the guilt of a third party, the jobber in a foreign country, is not equitable.
I am not speaking against granting a licence to a bona fide Canadian manu-
facturer if he wants to manufacture. This situation is a little bit clouded by
reason of the way in which the statistics of patents are reported in the Annual
Reports of the Commissioner of Patents. They are cla351ﬁed according to the
residence of the inventor. 4

I have a tabulation here—I am not going to worry you with it except to
put it on a basis of averages and percentages. For a period of the last eight
years, for every hundred patents granted, 113 were granted to Canadian resi-
dents, 9-8 to persons resident elsewhere in the British Empire, 65-9 to persons
shown as residents in the United States, 131 to the rest of the world. That
makes a percentage of 11-3 to Canadian residents against 88-7 to residents
elsewhere. As against that there is a record of 78-1 assignments or licences. {
Now, if we deduct one or two licences for each of those Canadian patents to e
Canadian residents, say 20, we still have 50 some licences and assignments to
be accounted for, Whlch obv1ously must be registered agamst these patents that
are listed as bemg foreign.

Right Hon. Mr. MEIGHEN You thmk a great part of them are assxgned
to Canadians?

Mr. ALLEN: A great many of them are, sir. Some of them are assigned at
the time they are applied for, some afterwards. Or, it may be only a question
of licences. As has been pointed out, there is a considerable percentage of
patents-— 4

ALLOCATIONS OF CANADIAN PATENTS BY RESIDENCE OF INVENTORS

: AND

RATIO OF ASSIGNMENTS AND LICENCES TO PATENTS

(Tabulation of data in Appendices A and G—Reports of Commmsxoner of Patents for
8-year period ending 31st of March, 1934) ;

Total Caradian | Residents | Residents | Residents Total Assign-
Year Patents Resid lnts in balance | of United [of all other| outside |mentsand
Issued i of Empire States countries | Canada | licences '

DRt - ibividiaitnd » 9,122 982 892 5,998 1,250 8,140 6,577 1
i L Y R S o S 10,241 |. 1,003 1,004 6,826 1,408 9,238 7,354

[ S BRTY RE 11,124 1,084 1,044 7,465 1,531 10,040 |. 9,001 ..
00N SN 11,262 1,109 1,150 7,298 1,705 10,153 9,190

19300 I 10,401 1,169 1,089 6, 586 1,557 9,232 9,505

i1 CASRECNy s FEROE 9,335 1,265 935 5,947 1,188 8,070 8,227

i o A R SRR 9,518 1,285 905 6,287 1,041 8,233 7,011

L s L gt 10 018 | 1,232 911 6,962 913 8786 6,409
Totala;3as Ji oo 81, 021 9,129 7,930 53,369 10,593 71,892 63,274
Average........... 10,127 | 1,141 991 6,671 1,324 8,986 7,909

Per cent of whole. . 100 11-3 9-8 65-9 13-1 88-7 78-1

Perocentolextertinll. ........ .0 . ol v et iannetesaesoins o BE A SS RN s i 89-1
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Hon. Mr. Caran: Can you tell from the statistics who are the assignees?

Mr. ALien: No, sir, the statistics do not show that.

Hon. Mr. Cagax: That is very important for the purpose of the dlscussmn,
whether they are assigned to American or Canadian concerns.

Mr. ALLeN: I may say that in many cases they are assigned from the actual
inventor, first, to an American concern, and then to a Canadian concern; or a
licence is granted to a Canadian concern.

Hon. Mr. Caman: I should like to have those statistics. When“jr‘ou-come
to ascertain who are the ultimate assignees, I think you will find great difficulty.

Mr. Aren: So far as I know, the only way to ascertain that is to go
through the assignment records. : 2

Hon. Mr. Cagan: And you have not done it? -

Mr. ArLEN: No, sir.

Hon. Mr. Cagax: That is all T mshed to understand The record you- give
does not cover that point.

Mr. ALLEN: No, it has not attempted to segregate those ass1gnments I am

_simply dealing with numbers.

Now, of these 88-7 patents a large number are of such a nature that they
will never come into commercial use. It is more or less immaterial what is done
with them except as a matter of principle, and except to take care of the odd
one or two, the small percentage among them that may be valuable inventions
and for which the market is not ready. So, it seems to me, that deducting from
this 88+7 per cent those that are not serious in any case, and offsetting the
assignments against the remainder, we will find that the patents that really
signify in Canadian industry are pretty well either owned by or licenced to
Canadian manufacturers. It has been my experlence that the forelgn patentee
is always anxious to find a market.

Hon. Mr. Caman: I do not want to interrupt, but I can find no data in the

. Patent Office, where all the assignments are kept, which justify that suggestlon_

Mr. ArLen: Sir, I can only repeat that I believe the only way in which
that can be answered is to go through the assignment records assignment by
assignment.

Hon. Mr. CAHAN: Therefore 1 only wish it to be taken as a personal opinion,
because the facts are not available.

"Mr. Awren: It is a questlon of probabilities from the figures that are
available.

Hon. Mr. Cagan: Very well.

Mr. Auren: Now, I said a number of these inventions would never be
significant enough to be a menace.

Right Hon. Mr. MricHEN: Except to the inventor.

Mr. Aunen: Yes, except to the inventor, sir. You have already heard of
more or less worthless inventions. There are two classes of inventors: the man
who is inventing and developing along the lines of his own business. He deals
with something that he is familiar with and of which he knows the ins and
outs. Then there is the inventor who has an inspiration or a brilliant idea—or
thinks he has—and insists on getting a patent relating to a subject that he
knows nothing about. The chances against him are tremendous.

It is also a peculiar thing that some of the apparently silly inventions make
money, and that other inventions that look to be 100 per cent in the way of
novelty and ingenuity, and that have excellent patent protection, can never -
be developed. Possibly 1t is because they are so far ahead of commercial
conditions.

94840—4
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Right Hon. Mr. MewHEN: Could the Patent Office, within reason, equip
itself to decide upon the commerciability of a patent?

Mr. ALLeN: I am afraid it would be very difficult. :

Right Hon. Mr. MEIGHEN: And a very hazardous thing to undertake

Mr. ALrEn: A very hazardous thing to undertake. At the present time
the Bill specifies, as one of the reqmrements that an article in order to be
patented must be useful. 5

Right Hon. Mr. MEIGHEN: That Would be complied with if the 'Patent
Office said “ If it is used it will be useful,” but that would not enable the Pstent
Office to say, “ Though it is useful it could not be sold to the advantage of the
inventor.”

Mr. Avren: That is hardly possible to say in advance It may. appear i
uscless to-day and be highly useful in five or ten years. It goes back to the
same question of the three-year limit. '

Now, there is one other point in connection with-section 39, on chemical
patents. This particular aspect, I do not believe has been brought out before.

Right Hon. Mr. MEIGHEN: Speak a little louder, please. I do not believe - '

everyone can hear you. ey

Mr. Arren: There are two classes of chemical patents. One relates to A
. a new process for making an already known product; for instance, a new pro- =
cess for making table salt, or acetic acid, or anythmg you like. In that case
there is no question that the patentee is not entitled to a claim for & product. '
The other class is a new product, a new resin, such as Mr. Smith spoke of. -
There the invention is primarily in the product, not in the process. The pro- 8
duct is what you are selling, and there may be a dozen ways of making it. .
But the product is the essential thing; that is where the invention really lies, =
and if the patentee is going to be limited to the process, he is going to be deprived == =
of the fruits of his invention. Now, the tendency of the British Act to relieve y
him has been pointed out. We had previously no limitation upon it. The
present section was introduced into the Aect; it was amended, as has been
pointed out, and now, the proposal in this Bill i is to revert and to increase the
restriction to deprive the inventor of what is his real invention.

Hon. Mr. CasaN: Just a moment. The present bill, as amended, ’Es in
the express terms of the English Act, except in one respect, and in that respect
we are quite willing to adopt the additional clause and the additional an:end-
ments of the British Act, namely, that if a contest arises as to whether the .
process is distinctly different, the Commissioner or the court is to assume that = ¢
if the product is the same the process is the same, prima facie, and that that s
prima facie assumption must be rebutted by distinct and relevant evidence.
Now, with the addition of that clause as to the prima facie assumption that
when the substance is the same that the process is the same, we have exactly
the English Act down to the present day.

Mr. Arien: I agree, sir, but I do not think it goes far enough.

Hon. Mr. Caman: That is a fair and legitimate argument. I thought
you were basing your argument on the fact that we were not living up to
the British practice.

Mr. Anren: No, sir.

Right Hon. Mr. MEigaeEN: You think that if the product is new the p.).tent
should cover the product as well as the process?

Mr. Arren: I do, sir.

Right Hon. Mr. Gramam: What good would the process be 1f it did not
make the product, if it did not produce something?
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Right Hon. Mr. MeeHeEN: What I think you mean is this: What value
would a patent on the process have if you did not have a patent on the produect,
because probably it could be produced by a dozen methods? :

Mr. Arien: The original process is probably a rudimentary thing. Usually
it is susceptible of improvement, and usually it is improved in a series of steps
extending over a period of years. It occasionally happens as the result of
others becoming interested upon the publication of patents, and developing
other superior processes. In such a case there is'no blockade either way. The
original inventor who has, we will say, a claim on thq product, is .desuous of
getting the new process. He will be willing to purchase it or take a licence from
the subsequent inventor. If he is going to save money and make his product
cheaper, he will' benefit. Alternatively, the second inventor could acquire a
licence to make the product, or perhaps for so much of the original process as

- would be necessary for him to carry out his improved process; and if ihere

was any difficulty the compulsory licensing provisions of some sort are there.

Hon. Mr. Caman: I think you have touched upon what seems to be one
of the most interesting phases of this discussion. But there is one alternative
that, it seems to me, you do not put clearly. An inventor, through a number
of years, has discovered a process, and. as a result of that he produces a certain
kind of shellac or varnish, or a chemical compound or something of the sort.

Right Hon. Mr. MEercHEN: That is new. .

Hon. Mr. Cauan: That is new, Now, another inventor going through a

- long series of expensive experiments finds that as a result he has produced a

substance which is identical with the previous one. Is he to have any benefit
from the result of his long and expensive experience in developing the new
process? It strikes me and the argument has been presented to me, that if
he discovers a new and distinct and different process he should not be placed
entirely in the hands of the other patentee who previously discovered another
process to produce the same sort of shellac, or whatever it may be; but that the
new man, having gone on for years and having developed a process should not
be refused a patent in the first place, and secondly, have the new process
invented by his skill placed in the hands of the first inventor. There is some-
thing there that must be met. i :

Mr. Arren: As I understand the situation, he is not deprived of a patent
on his invention, which is a new process. In this case he has not invented a
new product at all, but simply another way of producing the first inventor’s
product. So he is not entitled to sufficient protection on the product. He gets
then a patent on his important process.

Right Hon. Mr. MEeicEEN: But he cannot use it, because he cannot produce
the product?

Mr. Auren: Perfectly true. 7

Right Hon. Mr. MeiceeN: All he can hope to do is to sell it to some-
one else.

Hon. Mr. Danpuranp: Has the first inventor invented the product, or
simply the process? :

Right Hon. Mr. MmiceeEN: Both. It is a new product, which was never
known before. The argument that stuck in my mind all morning was that if
you give a patent on the product you put it out of the power of anyone else to
produce a better process, because he cannot get a patent on it. Mr. Allen
says that he can get a patent on the process, but not on the product. I say,
what good is that? He could perhaps sell that process to the man who has
the patent on the product, but that would be a very doubtful asset, because
the man who has the patent on the product is likely producing it cheaply
enough to meet the market requirements, and he does not need to bother with
the man who has a patent on another process.

9484043
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Hon. Mr. CAHAN: So far as I know, in the English practice, and in France

—1I do not know about the United States—you cannot obtain a patent on a -

product of that kind to which we have been referring, but only a patent on
the process. The decisions in England show that very clearly. What my
learned friend is suggesting, was mtroduced into our Act without due con-
sideration.

Mr. ArLeN: May I answer Senator Meighen’s questlon ﬁrst? Any busmess
arrangements are made as a matter of expediency. If it is expedient or more

profitable for the original inventor who holds the product- patent, to acqulre

a subsequently developed process, he is going to do so every time.
Hon. Mr. CAaHAN: At his own terms.

Mr. Arien: Not necessarily, sir. Because the other process is always ¢

hanging over his head.
Right Hon. Mr. MreicEEN: Why does the man who holds the patent on the

product need to bother? He is already producing in suﬂiclent quantltles to

meet the demand.-

Mr. Arren: The man who gets a patent on the new process can obtam a’

licence entitling him to make use of his process.
Right Hon. Mr. MeicHEN: There is no provision hke that.

Mr. ArLen: Perhaps not, in section 40, but that provision could be inserted.
I think that section 27 of the British Act pretty well takes care of that situation. -

Perhaps I have answered Mr. Cahan’s question at the same time that I have

been replying to Senator Meighen’s.

Hon. Mr. Corf: Mr. Chairman, perhaps I ma.y be a.llowed to mform.' o
Mr. Cahan that this afternoon, when he was out of the room, Mr. MacRae

said that in 1923 when section 17 was incorporated in our Act it was suggested

that it follow the wording of the English Act, that is that the word “or” should -

be used and not the word “ and.” But he went on to gay that representations

were made at the time against that, and that the word “and” was used, because ;,

of a compromise that was reached."

Hon. Mr. CaEaN: I am instructed that the word “and” was inserted
" without the same serious cons1derat10n being given to it tha.t this committee . °

now is giving it.

Hon. Mr. Core: I am not makmg a statement, I am mmply repeating what et

was said by Mr. MacRae before you came in, Mr. Cahan.

Hon. Mr. CasaN: I have looked up the matter and I do not think Mr. -

MacRae and I would differ as to how that word was used.
~ “Hon. Mr. DaxDURAND: I do not remember whether ‘the Bxll was sent to

a standing or special committee of the House of Commons or of the Senate .

in 1923. If it remained in the Committee of the Whole in both Houses, we
could easily find what discussion took place. However, that would not change
the situation we are now facing. . :

- The CuameMAN: Mr. Robertson, have you a question you want to ask?

Mr. E. BLARE RoBERTSON (representing Canadian Manufacturers Associa-

tion): In view of the statement that Senator -Dandurand has just made, I

would much prefer to look to the Journals of the House and Hansard to find
out what is actually on record. It is a matter of very distinet recollection to
me that the phraseology of the present Act was produced not only after very
mature consideration but after very strenuous representations being made to

have the section read as it now reads in the law. I was a party to those

representations.

Hon. Mr. Danxpuranp: I have a vague impression that in the Senate we
dealt with the Bill in Committee of the Whole.
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Mr. RoBerTsoN: I would like to refresh my memory. I was a party to it.
. Hon. Mr. Casan: No doubt. My friend has been a party to a great deal
of what has been done in connection with the patent Act. But I have been
informed that when that change was made, that is when the word “ or” was
changed to “and”, it was done without any appreciation by the Senate or
the House of Commons that thereby they were making a complete innovation
in British law and making it possible to give a patent on a substance instead of
on a process. But there can be no doubt or misapprehension at the present
time, becausé I think honourable members are thoroughly conversant Wlth the
situation now.

Mr. ArLen: I will not attempt to say what was done in "1923, because it is
a matter of record that can be looked up. :

Right Hon. Mr. GraHAM: All committees do not have their proceedings
recorded as we are doing here. . :
; Mr. ALLEN: My own recollection is that in 1923 the Bill was prmted with
the word “'or ” and that it was subsequently changed to “ and ”’; as passed

Hon. Mr. CAEAN: That is my information. i

Mr. MacRAE: Mr. Chairman, I distinctly remember that largely on the :
representation of Dr. Ruttan, who was then president of the National Research
Council, the change was made. You will find that the record shows that to be _
S0. There were definite representations from chemists and others mterested
in the chemical industry which caused the change to be made. i

Mr ALLEN: There is one other point that I believe has not been touched

upon. It links up with those sections, particularly section 63, which provide A

a number of new conditions necessary to the continuance of a patent I refer
to section 70, which has to do with the restoration of patents under certain
named conditions. ~But it makes no provision whatever for restoration of a
patent because of failure to use available Canadian materials, or because of

the use of more than 40 per cent of imported ma.tenals or because of the

failure to make these returns.

Right Hon. Mr. MercHEN: That is to say, if the revocation were because
of those things, there is no provision for restoring the patent, if the things were
- cured?

Mr. Auten: No sir.
Hon. Mr. CasAN: That is a good suggestion.

Mr. ALren: Our Canadian Patent Act is a curious mixture of the Bntlsh v
and American Acts. We have sections from the laws of both countries, where -
the conditions are different from those obtaining here, and we have some pro-
visions that are peculiarly Canadian. One such provision was our longer time
for filing, in our original Act, and that became, I think inadvertently, what it
it is to-day. Now the suggestion is to narrow that time down to make it
correspond with the situation that exists in the United States, which country has

" the most restricted time for filing, so far as I know, of any country in the
world. And the United States Act has a peculiarly tricky provision. You
can file in the United States within the convention year, and you are perfectly
safe if you have a previous application filed elsewhere.  If you happen to file
outside that convention year and your foreign patent happens to issue first, as
a result of operations of another Patent Office, the inventor is deprived of a
patent in the United States. Now, that works in, to some extent, with the
American system, but it nevertheless is quite a hardshlp The present Bill
proposes to introduce that here. - I believe it is an excessive restriction, and
that the time for filing should be practically in accordance with the require-
ments in all principal countries in the world; that is, the application must be



118 : STANDING COMMITTEE

filed before publication, or before patenting elsewhere. Or if that occurs
within a year from the foreign filing, the inventor then has the convention year.
That seems to me to be a happy medium. ‘

My closing remarks will be this, that the development of industry and of -
inventions cannot be coerced or compelled. It is dependent on conditions, over
which the inventor has no control. Neither has the manufacturer nor the
patent law any control over them, and to endeavour to control these conditions,
or to coerce industry to move in the face of prevailing conditions, seems to be
attempting an impossible task. It appears to me that the only possible result
will be the discouragement, or strangulation of industry. I thank you. :

The CHARMAN: Is Mr. Gerin-Lajoie present? He was to give us a
memorandum. : : . j :

Right Hon. Mr. MmiceeN: He 'has agreed to have it ready' for Tuesdajr i3

morning. We will go over it then and meet the Committee in the afternoon.

The CHAIRMAN: Do any other gentlemen desire to give evidence before the
Committee? : ' :

Mr. THOMPSON: Yes, sir. _ -

The CuARMAN: Very well, Mr. Thompson. e

Mr. J. H. TrOMPSON (Chief Engineer, Canadian Marconi Company, Mont-
real) : Mr. Chairman and honourable members, I wish to express the apprecia-
tion of my company for the privilege of appearing here. I had not intended to
sa}}lf anything if points which we wished to bring up had been emphasized by
others. : ;

The question I desire to draw to your attention is the importaticn of
patented articles before they can be manufactured in Canada -economically. I
think the Bill ought to be clear beyond all doubt that a Canadian inventor be
permitted to import articles which his patents cover as long as it is not econom-
ically possible to manufacture then in Canada. There seems to be no good
reason why the Canadian public should by law be compelled to pay perhaps
three or four times the amount for an article manufactured in Canada which
could be imported. The other point I desire to discuss is with regard to the
three year limit. It was mentioned this morning by one gentleman. It comes
under section 53. I want to give one illustration of how that would work hard-
ship. We run a ship-to-shore service—wireless telegraphy and aids to naviga-
tion. We have a number of patents on aids to navigation. It would be folly
to exploit those patents at present in a commercial way. Any of you gentlemen
are probably familiar with the present condition of the shipping world. Ship
owners will not spend one cent more than they have to, and it will be probably
several years before they are in a position to take advantage of any devices we
may have which will help in navigation." -

The only other point I wish to stress is that in this Bill it is desirable to
remove as far as possible ambiguity as top what patent owner may do. It is very
definite what the patent owner may not do. Only two days ago it became
evident there is a discrepancy between intent and interpretation. The point
was raised with regard to patents in Canada which are not being used. It was
stated by the speaker at the moment that the interpretation was that those
patents would become ineffective and null at the end of three years. The Hon.
Mr. Cahan, I think, then stated that that was not so, they would be covered by
2 (h) of the Bill. That was Mr. Cahan’s intention, but it was not the inter-
pretation of the legal gentlemen who have been here for these sittings. If it was
not the interpretation of the legal men here, it ma% be presumed that the same
interpretation of the legal men will be made by other legal men throughout the
country. I think that point could very well be taken care of by a short para-
graph in the Act stating what the intention is. My other point is in regard
to the three year limitation. It occurs to me that Mr. Cahan’s object could very-
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easily be covered without penalizing Canadian manufacturers, by stating that
foreign patent owners within three years be obliged to assign their patents or

‘grant a licence under them to Canadian concerns who are fully equipped to manu-

facture that article to an extent capable of supplying reasonable public demand.
That is all, gentlemen. I thank you.
The CHAIRMAN: Any qu&ctuons to be asked Mr. Thompson? I thank you,

Mr. Thompson.
Do any other gentlemen desire to be heard now?

Mr. Arien: Is it the pleasure of this Committee that I file the tabulation
to which I referred? ;

The CHAIRMAN: Yes.
Mr. Auien: I will provide a typewritten copy for the Secretary.

The CEAmBMAN: Yes.
~ We will now adjourn to meet on Tuesday after the Senate nses

The Comm1ttee ad]ourned untll Tuesday, March 5.
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MEMORANDUM RE SENATE BILL “A” BY CANADIAN INSTITUTE
, OF PATENT SOLICITORS : ;

This Bill, which originated in the Lower House as Bill 7, is intended to
enable reorganization of the Patent Office and to effect certain alterations in
the provisions relating to obtaining and maintaining patents and relating to
legal proceedings in connection with patents. The purpose of certain of the
amendments is to eradicate alleged abuses in obtaining and exercising patent
ri%hts and to stimulate existing industry and facilitate establishment of new
industries. ' : '

Proposals to reorganize the Patent Office are noted with great satisfact_idn,

as the need for this has been long felt.

~ After careful consideration of the measures proposed to cure the alleged

abuses and to stimulate industry, it is submitted their adoption will not only

fail to produce the desired results but will have results directly opposite those

desired and will also have additional highly undesirable results.
The most objectionable features fall into three main groups, namely,

(1) those relating to obtaining patents, e
(Sections 26 (2); 30; 39; 47 (1); 66 (1) second item, and 66 (2) ).

(2) those relating to maintaining patents, - ; e
(Sections 2 (h); 44; 52 (1); 53; 56; 63; 64).

(3) those relating to legal proceedings,
(Sections 53; 55; 56; 60).

- OBTAINING PATENTS

Complaints have been widespread that the Patent Office has been dilatory
and also that it has been precipitate in its actions. These seemingly contra-
dictory complaints have been well founded, each in its own sphere. Delays are
a matter of internal organization and it is believed will be cured by the pro-
jected reorganization of the Office. The precipitancy complained of has to do
with premature allowance of patent applications. The facilities of the Patent

Office ‘have been and are inadequate for a proper determination of what is .

patentable. Premature allowance of patent applications deprives the applicant
of opportunity to. put his application in proper form as result of information
gained, usually by prosecuting an application in some other country which does
give a reliable examination as to patentability.. Premature allowance
results in granting of patents which are partially or wholly invalid. This con-
dition is often a great hardship on the patentee and is contrary to the public
interest. '

Certain sections of the Bill would, if enacted, compel earlier filing of appli-
cations and would hasten their progress through the Office to such an extent that
the present bad conditions would be made worse and the number of pax_'tlally
or wholly invalid patents greatly increased. The root of much complaint of
foreign owned Canadian patents dominating Canadian industry is that the
foreign patentee has been given a patent for more than he is entitled to and, not
unreasonably, is endeavouring to exercise the patent to its full face value.

While it is obviously desirable that the relative positions of the inventor
and the public be known as soon as possible, mere hastening of issue of patents
does not produce this result if the hastening is at the expense of a true disclosure
of relative positions. If hastening issue of patents results in issue of wholly or

partly invalid patents, both the inventor and the public are misled and the -
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resulting confusion is worse than any uncertainty arising out of delayed issue
of patents, : )

The facilities of the Patent Office are so seriously inadequate that it has no
reasonable certainty that the patents it issues are issued in compliance with the
Act, especially section 7. ey 5 )

The present deplorable condition has compelled inventors who wish reason- -

able assurance of the validity of their Canadian patents to defer filing in Canada :

or to delay prosecution of their applications until the patentable novelty of the

- invention has been ascertained by prosecution of an application in some country

which does make a thorough and reliable examination as to novelty, usually
the United States. The Canadian application is then put in corresponding
condition. The inventor and the public both benefit from the practice as the
territories of each are clearly defined. : ; :

Tt is admitted that the time for filing applications is too large at present
but the lesser time proposed by the Bill is too limited.

It is difficult now to avoid premature allowances, and if the times for filing -
and for replying to official actions and for paying final fees are reduced, as con-
templated in the Bill, the only possible result will be a large increase in the
number of wholly or partially invalid patents that will issue. Such a condition

would be detrimental to inventors, manufacturers and the public at large through - it

the resulting confusion and uncertainty. 4 :
Limitation of time for filing as proposed in section 26 (2), would have
the further detrimental effect that in many instance inventors would be deprived

of patents to which they were otherwise entitled, solely because of the action -

of foreign patent offices over which they have no control. - The proposed limita-
tion is more severe than in any principal country excepting the United States

and is not necessary in order to relieve industry of the uncertainty pointed out = :

in the note to section 26. The relief can be obtained by a less drastic limitation.

The final measure to hasten issue of patents is that of commencing the
term of the patent on the date of application (Section 47 (1) ), instead of .from
the date of sealing, grant or issue, as at present. It is believed this change
would not shorten the prosecution period in the case of an inventor who wishes
a valid patent. He will prefer to sacrifice some of the life of the patent in
order to obtain a valid patent. The effect would be to penalize him for his care
in obtaining the clearest possible distinction between what he is entitled to and
what is in the public domain or is the exclusive property of others.

The most serious objection to dating patents from application is that they
cannot be made effective from that date, as proposed in section 55 (2), without
creating an intolerable condition or else radically altering the Act, as will be
dealt with later. Injustice and confusion would result, more especially while
the Patent Office continued to suffer from inadequate facilities for examination.
The present system of dating is more practical and convenient.

At this point, it is appropriate to consider stop orders, amendments after
allowance and renewals after forfeiture, as these are all important factors in
obtaining valid patents. Stop orders are used to prevent, if possible, premature
allowance by the Patent Office and to give applicants opportunity to make use
of information obtained from prosecution in other countries. Amendments after
allowance and renewals after forfeiture are the means used by applicants to
remedy the evil effects of premature allowance resulting from deficiencies of the
Patent Office. These features of practice are highly beneficial to all concerned
as they contribute largely to the granting of valid patents.

Expediting issue of patents by the measures proposed would be very detri-
mental while the present condition of the Patent Office persists, but certain of
these measures would be beneficial after the Patent Office is reorganized and
functioning with adequately increased facilities. '
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MAINTAINING PATENTS

The amendments proposed by the Bill and falling in what has been termed
the second group appear to have been drafted with a view to stimulating indus-
_ try and protecting it against exploitation or obstruction by patentees who do
no actual manufacture, especially foreign patentees. Unfortunately, the desired
results cannot be accomphshed by the means chosen.

The amendments in question apparently are based on two fundamen:ally
erroneous conclusions, namely,

. First.—that unworked patents are an obstacle to industrial development
an

Second.—that commercial working of inventions can be stlmulated or com-
pelled by threat of voiding patents therefor.

A patented invention becomes commercialized if lt has commerclal merlt ;

and when economic conditions permit—and not otherwise or sooner. = The

certainty that a patent is valid and will continue in force for a reasorable .

time is the most effective- means of combating and overcoming adverse economic
conditions and hastening commercial development. Invention and commer-
cialization of inventions cannot be coerced.

In examining the preceding statements and the amendments proposed by
the Bill, it is essential to have clearly in mind the nature of invention and of
patents and the relation of patents to industry.

An invention is, strictly speaking, the intangible result of a mental process.
It is a thought or idea and must not be confused with the tangible expression
of the idea. The inventor can keep his idea to himself, in which case no one
benefits, or he can disclose it. Once the idea is disclosed, it is beyond the con-
trol of the inventor or anyone else. It is possible, however, to control the
practical application of the idea since apphcatlon lies in the realm of tanglble

things.

A patent is.a contract between a government and an inventor whereby, in
consideration of disclosing his invention or idea so that it is available to the
public and in further consideration of agreeing to give the public free use of it

eventually, the inventor is granted an exclusive right to the practice and erjoy- 3

ment of the invention for a specified time.

As disclosure is ‘irrevocable and as the status quo cannot be restcred,
revocation. of the governmental grant is inequitable unless it is clearly estab-
lished that the inventor has failed to discharge his obligation under the contract.
The inventor can be in default on one ground only, namely, that the invention
is not available to the public. This default can occur either through failure
to disclose or through imposition, during the life of the patent, of conditions
which prohibit the public availing themselves of the invention.

Fundainentally, the patent is granted as a reward for disclosure, and, in the
majority of cases, disclosure satisfies the requirements of the public. It is
emphasized, the inventor has fulfilled his whole obligation when he discloses
his invention, provided he does not derogate from his act by attaching pro-
hibitory sale or license conditions to use of the invention so that 1t is not avail-
able to the public.

There is no obligation on the inventor to practice the invention himself
and there is no equitable basis for depriving him of his patent merely because
he does not do so, provided the invention is otherwise available to the publie,
i.e., through licences.

The basic reasons for granting a patent are to encourage disclosure of
“inventions and to encourage and assist establishment of new manufactures, in
each case through promise of exclusive right to apply the invention during such
period as is reasonable for development and for recovery of investment and
realization of a profit.
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Any patent system which does not conform to the above or which makes
continuance of the exclusive right uncertain, defeats its purpose. To appreciate -
the truth of this, one only need compare the patent systems of various ccun- -
tries with the development of inventions therein. The United States, with the
most liberal patent system in the world, has produced the greatest development of
new inventions. Spain, which definitely voids patents in a few years if proof
of commercial working in the country is not furnished to the government, has
practically no development of invention. gt ) ,

. The development and commercialization of inventions is one of the most
hazardous of business undertakings. It usually requires a long period of time
and the investment of considerable capital; first in research and development
and later in manufacturing equipment. It has been stated on good authority
that the average lapse of time between invention and commercialization is
ten years. ; . ’ ;

Commercialization depends upon many things, usually beyond the patentee’s .
control, and in most cases, must await the favourable adjustment of these
conditions. o : ' il

In order to justify expenditure of time, energy and money in the face of
unavoidable and. uncontrollable adverse conditions, it is absolutely essential
that the investor be able to maintain control of the invention for such period of
time as is reasonable for development thereof and for subsequent recovery of
investment and realization of profit. ~This control is obtained only through
patents and, if the protection of patents is lacking or is liable to be snatched -
away, the development seldom will be undertaken. A patent law which threatens
to void or render a patent ineffective at an arbitrarily fixed date will not alter
these adverse conditions but will only make it more difficult or impossible to
surmount them. : DT s

Obviously, economic conditions, public whim and the like are not governed
by the Patent Act and do not take cognizance of its provisions. It is the Patent
Act which must take cognizance of conditions affecting industry.

Some of the conditions are:— ' : ;

(@) “....shall work the patented invention on a commercial scale within

~ Canada” (Section 63 (1) (a)), that is to say “. . . . manufacture of the
article or carrying on of the process . . .. in or by means of a definite
and substantial establishment . ...” (Section 2 (h)). s

(b) Use materials manufactured in Canada so far as they are available.

(¢) Import not more than 50 per cent by value of materials used. |

(d) Within thirty days after the close of each calendar year, make returns

to the Commissioner stating whether or not each patented invention is

. worked on a commercial scale in Canada and, if not, why it is not.

The Bill does not definitely give the patentee any period of grace after
issue of the patent within which to arrive at working on a commercial scale
and therefore, if an invention was not being commercially worked before issue
of the patent, it would be impossible to state at what date after issue the patent
became void. By inference from Section 63 (6) and the provisions of the™
International Convention, the period would be three years from issue. The
combined effect of Sections 52 (1) and 63 (1)  (a) is that a patent becomes
void if it is not commercially worked, presumably within three years but
perhaps sooner. Automatic voidance of patents solely because of non-working

~or importation is contrary to the International Convention to which Canada
is a party. Section 63 contains licensing provisions and Section 64 contains
revocation provisions, in each case effective after three years. As a patent must
be in force in order to be revoked or licensed, it appears there is a serious contra-
. diction which must be cleared up. .

It is conceivable that in specific cases where an abuse exists by reason

of non-compliance with provisions such as the foregoing, patents might be
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voidable but voidance should, in justice, be subject to consideration of the’
particular circumstances in each case and should not be automatic and based
upon arbitrarily fixed and unvariable provisions which do not take into account
the constant change of conditions. :

According to the Bill, patents will be automatically void for non-compliance
with provisions arbitrarily fixed without reference to actual conditions under
which industry must operate. S

In many instances Canadian made materials while available are not suit-
able and in many other cases it is not possible to ascertain the source of the
materials. The imported material may be of necessity more than 50 per cent of

the value. Furthermore, a patent would be void because of oversight or delay

in making the annual returns, within thirty days. In the case of large industries
owning or licensed under a large number of patents, it would be practically a
physical impossibility to make the return within the time specified. In the case
of telephones, radios, cash registers, calculating machines, typewriters and other
machines including elements from many different patents, it would be impossible
to state accurately if the inventions covered by these patents had been com-

mercially worked within the definition of Section 2 (A). Tl

The annual returns would not serve any useful purpose and are very objec- - 3

tionable in that they would encourage piracy of patents through giving to the

public information that should be confidential. Under Section 11, these returns - el e

would be open to public inspection. . ,

Section 70, which provides for restoration of lapsed patents, is limited to
lapses for certain specified causes and does not include provision for restoration
after voidance for non-use of Canadian materials or for use of more than 50
per cent imported material or for failure to make returns. '

It is noted that the provisions of Section 63 (1) (b) and (c) are tariff
measures rather than patent law and do not appear to have any place in a
patent act. {4 : A By :

The combined effect of Sections 32 and 63 is to void patents under condi-
tions contrary to the terms of the International Convention to which Canada
is a signatory along with over thirty other countries.

. Commercialization of an invention very often takes a great deal longer than
three years, and if a patent is subject to voidance at the end of three years, or
at any time, merely because it has not been possible to develop the invention
to the point of being worked commercially, development of inventions will
. practically cease and new industries which might have resulted will not come into
being. Numberless instances can be cited where, with all the resources of large
corporations, it has not been possible to commmercialize inventions in less than five
to fifteen or more years. It frequently happens also that after an invention has
been ‘commercialized, changing conditions render it temporarily uncommercial.
To be of any use, a patent must carry on through such periods and avail its
owner in a later and more propitious period.

If development of inventions ceases, the large number of persons employed -
therein will be thrown out of work. If patent protection is withdrawn, many
industries in Canada, especially the smaller ones, which exist because of patent
protection will be unable to compete with importations of low priced foreign
goods and will be driven out of business, thus further adding to unemployment.

In Section 64, inclusion of failure to work on a commercial scale as a ground
for revocation is objectionable, particularly in sub-section (4) where only one
year extension is possible. While the original order might have been reasonable
under then existing conditions, a change in conditions might easily make it impos-
sible or prohibitively costly to work on a commercial scale within the one year
extension of time. The time should be adjustable according to circumstances and
there should not be any pre-fixed limit.
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 The difficulty in connection with use of the expression “ work on a com-
mercial scale ” in Sections 63 and 64 is chiefly that, while the definition of working
on a commercial scale has been taken from the British Act, none of the safe-
guarding clauses of Section 27 of the British Act have been taken with it. In
consequence, the effect is altogether different in the Bill:

In short, the whole fabric built around the idea of compelling industrial
development by threat of voiding patents or making them useless against an
infringer (Section 53) will create an intolerable situation which will have results
directly opposite those desired.

It is believed that Sections 40 and 41 of the Patent Act if invoked and
properly administered will afford full protection to Canadian industry against
exploitation or strangulation by foreign owners of Canadian patents and it is
also believed that any substantial increase of restrictions will react to the dis-
advantage of Canadians. : :

It must be remembered that in many countries, foreigners obtain certain

benefits of patent law only if the laws of their country give reciprocal privileges.
These privileges would probably be lost to Canadians by imposition of condi-
tions such as proposed. brs, ;

Any substantial increase of restrictions would serve merely to stifle inven-
tion and impede industrial development without giving any commensurate bene-
fit, except possibly in a few cases. ] ; .

A meritorious invention will almost invariably come into commercial us
when the surrounding conditions are favourable and the fact that an invention
is not in commercial use is usually an indication that the surrounding con-
ditions are not favourable. There may be isolated instances where an inven-
“tion could be commercialized but is not, because of onerous conditions imposed
by the patentee. Such cases can be dealt-with adequately under Sections 40
and 41 of the existing Patent Act. Any enactment for wholesale voidance or
emasculation of patents at the end of short arbitrarily fixed periods, would do
infinitely more harm than good, as has been pointed out. 2o :

There are those who complain that patents, especially patents of foreign-
ers, are an obstacle to development of industry in Canada. It has been pointed
out in this connection that approximately 90 per cent of Canadian patents
are granted to foreigners. Such a statement does not take into account that
many of these patents have been sold or licensed to Canadian manufacturers
and are the basis of industries presently operating in Canada. The Report of
the Commissioner of Patents for the year ending March 31, 1934, shows in
Appendix G that, during the year, 982 patents ‘were granted to Canadians and
8,140 were granted to persons resident elsewhere (including 892 in the Empire).
In Appendix A, the report also shows registration of 6,577 assignments and
licences during the year. These figures speak for themselves.

In most cases, the patentee is only too anxious to have his invention used
in Canada and would license its use on very reasonable terms or would manu-
facture in Canada if there was sufficient market. If the patent were voided,
the situation would be worse, as it would be open to anyone to import and
undersell the Canadian manufacturer who would probably end up by import-
ing also. ~

In the five-year period ending March 31st, 1934, only eleven petitions for
compulsory licence were presented. If there had been a large number of
petitions with unsatisfactory results one could say the present system was not
satisfactory and was in need of amendment. In absence of any substantial
number of petitions, one can conclude only that there is but little demand for
licences, that cannot be settled by private agreement; that there is substantially
no obstruction of industry by unworked patents or, alternatively, that there
was no willingness to pay a reasonable royalty such as would be exacted
under the provisions of the compulsory licence sections of the Act.
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_If any amendment of Sections 40 and 41 of the Act is deemed necessary
to incorporate requirement for working on a commercial scale, it would appear
necessary to follow closely the text of Section 27 of the British Act. The
requirement of Section 63 (1) (a) (Bill) or Section 40 (1) (a) (Patent Act)
should be revised to remove the onerous and unwarranted requirement .that
every Dpatentee shall practise the invention in Canada. There is no such
ret}mre_ment in the British Act and, as "%Jieviously stated, there is basically no
obligation on the inventor to practise his invention. He has performe‘cf his
paxt-)tﬁof the contract when he discloses the invention so that it is available to the
public. : )

. -Inclusion of a provision to the effect that acceptance of a compulsory
licence would not be acknowledgment of the validity of the patent, would be of
great value in many cases.

It appears from the Bill that a patent is regarded as a dangerous mon-
opoly which must be curbed whereas, in reality, patents are neither dangerous
nor monopolistic under the Patent Act but are generally beneficent. The basis
of all patent law is the Statute of Monopolies (21 Jac. 1 C.3), the purpose of
which was to end monopolies. A patent is not a monopoly since it is funda-
mental to the grant that the invention must be available to the public. One of
the limitations applied by the Bill is that of dating a patent from the date of
application (Section 47). According to the explanatory note accompanying the
section, the purpose is to hasten issue of the patent but, from the remarks of the .
Honourable the Secretary of State in introducing the Bill, it appears the real
reason is that the present life of eighteen years from issue is considered too
long. = (House of Commons Debates Jan. 25, 1935, page 212.). Experience in
other countries is to the contrary and it is to be noted that within the last
twenty years the life of British, Australian and New Zealand patents has been
extended by two years to a total of sixteen. In Germany and Italy, the life has
been extended by three years to a total of eighteen. Similar action has been
taken in other countries. It has been pointed out the life of British patents
is gixteen years from application but no mention is made of the statutory pro- -

visions for extending the life of a British patent up to a total of twenty-six f

years or more in cases where an inventor has been deprived of benefit of his
invention. (Patents & Designs Act 1907, Sect. 18.) any inwentions are so
far in advance of industrial development that it is only in the last year or two
of a patent or even after expiry of a patent that any return on investment

can be obtained. As periods of sixteen, seventeen, eighteen and twenty éea.r: N
rea

have not been found too long in highly industrialized countries such as
Britain, Germany, Italy, Belgium and the United States, it does not appear
that eighteen years is too long in a country such as Canada where industrial
development is in its infancy and requires every assistance. --

Moreover, the dating of a patent from application causes much confusion
and inconvenience. ; _

In addition to the situations that would arise under Sections 52 and 63, as
already pointed out, a further intolerable situation would arise from the com-
bined effect of Sections 11 and 55 (2). According to Section 55 (2), anyone who
manufactures or sells between the date of application for patent and the issue of
patent is guilty of infringement, notwithstanding that the application is kept
secret according to Section 11 and the manufacturer cannot possibly ascertain
that he is infringing. These two sections taken together would create so much
uncertainty and place manufacturers in such perilous position that it is doubtful
if much new manufacture would start.

Under British law, infringement does not occur until after acceptance and
publication of the specification.
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= . . -LEGAL PROCEEDINGS

Section 53 of the Bill makes it impossible after three years to enforce a
patent against an infringer unless the patentee was working the patented inven-
tion on a commercial scale. This section is obviously aimed at the foreign owners
of Canadian patents but will operate disastrously to Canadian industry. As
previously stated, the development of an invention to the point of commercial
working takes years of time and large investment. If the patent cannot be
enforced against an infringer, the way will be wide open for foreign manufac-
turers to import into Canada and by price cutting or by supplying part of a
demand, the whole of which would be barely large enough to support a domestic
industry, cause great loss to Canadian manufacturers who have started develop-
ment of patented inventions but have not succeeded in commercializing the inven--
tion, or will discourage any attempt to develop and commercialize new inventions.

Maintenance of patents gives greater protection to new industry than tariff
does and has the advantage that the protection is applied in specific cases where
it will be beneficial and not to an entire industry where it might be contrary to
public interest. ' : :

GENERAL

The Bill contains a further amendment seriously detrimental to the chemical
industry, namely, in Section 39 (1), the substitution of “ or ” for “ and.” There
does not seem to be any good reason why claim to an industrial product made by .
chemical process should be limited to one chemical process any more than a -
mechanical product should be limited to one mechanical process or to the opera-
tion of one machine. Use of the word “ or” discriminates unfairly against the
chemical manufacturer. : ' '

It is thought the correspondence files of the Patent Office will show clearly

that the word “ and ” was substituted for “ or,” during passage of the 1923 Act, G

on the representation of many manufacturers who would have been adversely
affected by use of the word “ or.” 5 '

The present Act was passed only in 1923. It has been amended twice since
then. In the main it is quite satisfactory and its terms have been in large
measure interpreted by the Courts. A complete revision and alteration of its
terms would largely nullify this body of case law. Minor revisions of the Act
can best await the result of administrative improvements of conditions in the
Patent Office. !

‘On the other hand enactment of the present Bill and particularly Sections
26.(2); 30; 47 (1); 66 (1), second item; 52 (1; 53; 55; 63 and 64 in their present
form would:— ;

(a) hamper and retard industrial development and establishment of new

industries in Canada; v :

(b) cause great loss and hardship to existing industry in respect of develop-

ment work in progress; '

(c) greatly increase the percentage of wholly or partially invalid patents

issued, which is even now a great cause of discontent and apprehension;

(d) deprive inventors of the just rewards of their ingenuity; i

(e) deprive Canadians of benefits they enjoy now under the patent laws of

other countries;

(f) possé.bly necessitate Canada’s withdrawal from the International Con-

vention; ;

(¢) contribute to unemployment;

(R) cause substantial reduction in the revenues of the government through

_ the Patent Office and otherwise;

(1) encourage piracy of inventions;

(7) injure the prestige of Canada as a progressive nation and show her to be

retrogressive.
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The patent laws of all principal countries have become pretty well standard-
ized in certain fundamentals which have been proved by long experience to be
the most practical and beneficial. The tendency has been toward longer periods
of protection and greater freedom from restrictions. The working requirements
have been gradually liberalized as it was found that confiscatory provisions did
not benefit industry. Terms of fourteen and fifteen years have been found too

short and within the last twenty years Great Britain, Australia, New Zealand,
Germany, Italy and other countries have increased the life of patents. It would At

be deplorable to have Canadian law more contrary to the general progresswe
rend, as would result from enactment of many of the sections of the Bill.

Tt would be a very dangerous experiment for a country, such as Canada, with | ik

limited industrial development and small domestic market due to small popula-

tion, to depart from accepted principles of patent law which, through long and
world-wide experience, have been found beneﬁc1a1 and stlmulatmg to the develop-
ment of industry. '
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MINUTES OF EVIDENCE

THE SENATE,
TuespAy, March 5, 1935.

The Standing Committee on Banking and Commerce to whom was referred
Bill A, intituled: “An Aect to amend and consolidate the Acts relating to Patents
of Invention,” reconvened this day at 3.30 p.m.

Honourable Mr. Black in the Chair.

The CuAIRMAN: Senator Meigheﬁ has a statement to make.

Hon. Mr. MEecHEN: The committee will remember that before adjourning
last week we asked those who had appeared before, solicitors and manufacturers
and others, to get together a representative committee of their own and place
their suggested amendments in specific form. They have done so, and I spent
the forenoon going over those amendments. I have since been able to spend a
little time with the author of the Bill, and so far as my duties are concerned I
feel prepared to have the clauses up to No. 31 now discussed. I have of course

gone over the whole Bill with that committee. I understand, though, that there

are some other gentlemen here, from different parts of the country, who are
desirous of being heard. I do not know how many there are.

The CaarrMaN: Four, so far. ' [

Right Hon. Mr. MEicHEN: It will be for the committee to say whether we
hear them before going into the Bill clause by clause.

Right Hon. Mr. Graaam: Would we not save time by hearing them first?.

Right Hon. Mr. MEreeEN: I think so. :

Hon. Mr. PagrenT: Mr. Chairman, last week I asked for a list of the mem-
bers of the Canadian Institute of Patent Solicitors. A list was presented but
it contained names only, without addresses; and it also stated that there were in:
England some members in affiliation, but the names of those affiliated members:
were not given. I think the committee should have the addresses of all the mem-
bers whose names are given on the list, and also the names and addresses of alk
the members who are affiliated with this particular combine—if it is a combine—
or Institute, so that we may know exactly with whom we are dealing.

The CuarMAN: Perhaps Mr. MacRae will supply the committee with this:
information. ' :

Mr. MacRag: I.shall be very glad indeed to do so, sir.

Hon. Mr. GrigsBacH: Mr. Chairman, I should like to suggest that we be
supplied with a pamphlet copy of the present Act.

Right Hon. Mr. MecHEN: Wherever there is any change, the sections of
the present Act are pretty well covered in the explanatory notes opposite the
sections of the Bill. \

‘Hon. Mr. GriesacH: That is rather difficult to read, in another connection.

Right Hon. Mr. MeicaeN: We can get copies of the Act. j

The CaamrMAN: If the committee so desires, we will now hear Mr. Harold
C. Shipman, patent solicitor of Ottawa. :

Hon. Mr. Danpuranp: I suppose all the parties who will appear before us
have followed the discussion and will not cover the same ground that we have:

been over.
95031—1}
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Right Hon. Mr. MercHEN: I hope not. :

Mr. Harop C. Smrpman: Mr. Chairman and honourable senators, th
clauses to which I would like to refer particularly are 63 and 64, which are the
manufacturing and importation clauses. I have made copies of the clauses as
I suggest they should read, and with your permission, Mr. Chairman, I shall
be glad to distribute them to the committee. Section 63 deals with the manufac-
turing requirements in Canada and section 64 deals with the question of importa- &
tion rights. Do you desire me to read the clauses as I have drafted them? e

The CuARMAN: I think it would be better. |

Hon. Mr. Danpuranp: You are about to read your own draft of these
clauses? 3, ] 1

_ Mr. SmrpMaN: Yes, sir, on sections 63 and 64. The Minister said, and T -
think correctly, that there should be some statement filed from time to time by
those who are interested in the Patent Bill. His reference was to the question
of requiring a statement to be filed pertaining to the manufacturer. I think he is
wrong in that, that it should be in regard to importation. There are certain
changes accordingly in these two sections, as I propose they should read. I
think they will cover what the Minister desires, and at the same time I think
they will do what Senator Meighen said was necessary, namely put teeth into ‘F
the Act, so as to protect Canadian industry. £
Right Hon. Mr. Graaam: Your proposals are to take the place of sections =
63 and 64. ; Lo, :
Mr. SarpmaN: Yes sir.  And those sections that I propose, read as follows:—
63. (1) Every patentee, except those governed by the provisions of
this Act relating to the granting of patents in the public service, shall be
subject to the following conditions:— ' :

(a) Every patentee shall work his patented invention on a commercial
scale within Canada sufficient to satisfy the reasonable requirements
of the public with respect to the patented invention; ;

(b) The component parts or materials, which are manufactured or pro-
duced in Canada, shall be used so far as they are available in the
manufacture or production of the patented article.

(¢) Importation of more than 50 per cent— !

This is a clause that was referred to quite extensively in the discussion.
.—50 per cent in value of the parts or materials used in the manu-
facture or production of the patented article or in the assembling
. thereof in Canada, without approval of the Minister, shall not be
deemed to be worked on a commercial scale in Canada - s
I am putting in the words “without approval of the Minister” because my
- thought is that he has access to the records of the Department of Trade and
Commerce and various other departments, and he can satisfy himself that the
patentee must bring in certain parts or certain materials to get the best results
in the manufacture or production of that article. I do not leave it with the
Commissioner, but with the Minister.
Now, if you will turn to memo B you will see what might be termed
clause (d), to be inserted there:—

(d) Any importation approval given under above clause (¢) by the
Minister shall be in writing, a copy of which shall be attached to
the Patent Office copy of the patent, and such approval shall state
the specific parts or materials which may imported for use in the
manufacture or production of the patent article or in the assembling
thereof in Canada.

I put that in for the simple reason that clause (¢) refers to 50 per cent. But
if you want to import more it should be stated and made of record on the
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patent, so that anybody considering taking any other action under this clause
¢ will have full access to and knowledge of what the minister has done in giving
the privilege of importing more than 50 per cent.

(2) The Attorney-General of Canada or any person interested may
present a petition to the Commissioner alleging that the working on
a commercial scale within Canada sufficient to satisfy the reasonable .
requirements of the public with respect to a patented invention has not -
been satisfied and praying that the patentee will be ordered to manu-
facture or to produce within Canada and to supply the patented

" invention at a reasonable price or to grant a licence or licences for the
manufacture or production and use within Canada of the patented
invention on reasonable terms. ‘ :

(3) If the parties do not come to an arrangement between them-
selves, the Commissioner shall proceed to hear and determine the matter,
and if it is proved to his satisfaction that the patentee has failed to
work on a commercial scale the patented invention within Canada
sufficient to satisfy the reasonable requirements of the public with respect
to the patented invention, the Commissioner may order the patentee

(i) to manufacture or produce and to supply the patented
article within reasonable limits at such price as may be fixed by him,
k.- and in accordance with the custom of the trade to which the inven-
, tion relates as to payment and delivery;
That is in the present Bill.

(ii) to grant a licence or licences for the manufacture or pro- °
duction and use of the patented invention as may be fixed by him;

That also is in the present Bill.

in either case within and after such time as may be fixed by the Com-
missioner and on pain of forfeiture of the patent. ¥ :

(4) No order shall be made by the Commissioner under the pro-
visions of the preceding section before the expiration of three years from
the date of the issue of the patent. _ L kAt

That is in the Bill at the present time. :

(5) The Commissioner may, with the approval of the Minister,
instead of hearing and determining the matter himself, refer the petition
to the Exchequer Court, which shall have jurisdiction in. the premises,
and may make such order thereon as the Commissioner is authorized
to make under this section.

- That is in the Bill at the present time.

(8) For the purposes of this section the reasonable requirements of
the public shall not be deemed to have been satisfied.
And that clause is the same as in the present Bill.
Now I put in another clause. It is memo A on the third page of the copy.’
It is proposed to add after that:—

A licensee under this section shall be entitled to call upon the
patentee to take proceedings to prevent infringement of the patent, and
if the patentee refuses, or neglects to do so within two months after
being so called upon, the licensee may institute proceedings for infringe-
‘ment .in his own name as though he were the patentee, making the
patentee a defendant. A patentee so added as defendant shall not be
liable for any costs unless he enters an appearance and takes part in
the proceedings.

Hon. Mr. Parent: How do you protect the patentee with a thing like that?
Mr. Sureman: The patentee is getting the royalty paid by the licensee,
and as the licensee has no right, after establishing a business in Canada, to
protect the business built up under the present Act, this gives him the righ
to defend the patent under which he is working. :

d




132 e ; STANDING COMMITTEE

Hon. Mr. PARENT That is your view of the situation.
Mr. SarpMAN: I think it would be beneficial to the licensee to have a right
to protect the interest which he has built up in an establishment in Canada.
(8) Any decision of the Commissioner under this section shall be
subject to appeal to the Exchequer Court.

That is in the Bill at the present time.

Section 64 takes an entirely different view from section 64 in the Bill
In this I am referring to the question of requiring the foreign patentee to
acquire an importation licence before he is given permission to import into
Canada. We are interested in manufacture in Canada itself, and my thought
is that we should debar the man in a foreign country from importing into
Canada if the article can be manufactured in- Canada at all. The only way
we can find out if it can be manufactured in Canada is to get the facts before
the Commissioner and satisfy him, and I think this section 64, with the changes
I have made and this lmportatxon clause will produce the desired effect.

(1) A patentee or his legal representative shall not import into
Canada patented article upon which there is an existing Canadian patent
without first obtaining from the Commissioner of Patents an importa-
tion licence.

(2) (a) A petition for such importation hcence shall be made in
writing under oath to the Commissioner by the patentee or his legal
representative.

(b) Such pet1t.10n shall embody a sta.tement in reference to the
following:

(i) Reasons as to why the reasonable requirements of the
public within Canada would be better satisfied by 1mportatxon of 1%
the patented article. !

He must satisfy the Commissioner that the reasonable requirements of the
public will be better satisfied by perm1tt1ng him to import than by making
the article in Canada.

(ii) That the patentee or hls~1egal representative has exercised -
all reasonable diligence to have the patented article manufactured
under reasonable terms and conditions within Canada without
avail and shall attach substantlatmg evidence in reference thereto
to his petition.-

In other words, he must either try to get a manufacturmg plant started, or
someone licensed to manufacture in Canada, and he must substantiate "his
position by statements to that effect 1f he wishes to apply for an importation
licence. :

(iii) Shall state the country from which the patentee intends
to import into Canada.

(3) The Commissioner, on receipt of such petition with the pre-
scribed fee as hereinafter mentioned, shall publish notice of such petition
in three consecutive issues of the Canadian Patent Office Record.

By doing so the Commissioner will give due notice through the official pub-
lication of the Patent Office to all concerned in Canada that an importation
licence has been requested in regard to that patent; and that, I think, would be
due notice to the general manufacturing public in Canada.

Hon. Mr. ParenT: The Frénch version of the Canadian Patent Office
Record comes out so long after the English version that the whole province
of Quebec will find it no protection whatever.

Mr. SarpmMAN: Then the administration of the office should be amended
so that the French copy would be gotten out properly.

Hon. Mr. ParenT: You are only looking at your own point of view. You
are forgetting the rest of the world.
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Mr. Sarpman: I think it should be published as promptly as possible.
There should not be any delay in getting out that copy. :

(4) The Commissioner at a time to be affixed, not less than thirty
days from the last publication above mentigned, shall proceed to hear
and determine the matter and if it is proved to his satisfaction that the
granting of such importation licence will not unfairly prejudice any
existing trade or industry or the establishment of any new trade or
industry within Canada, he may grant such importation licence.

(5) The patentee or his legal representatives shall within thirty
days from the close of each patent year, transmit or deliver to the
Commissioner of Patents a return, relating to each patent upon which
an importation licence has been granted.

The minister was desirous of having a return placed on the records, and
this, I think, gives the result that he was really trying to get. That return
shall state:— : ~ i

the date, consignee, port of entry, destination, number and description
of patented articles and value of each importation shipment into Canada
during the previous patent year. ; :

Now, my thought in regard to that return being filed.in the Patent Office
is that a manufacturer in Canada who, perhaps, is equipped to a certain extent
to manufacture this pencil, say, does not know what quantity the Canadian
market will consume. With a return of this nature on record at the Patent
Office he has available to him at all times an opportunity of finding out that
last year this patentee in the United States manufactured $25,000 worth, and
imported a certain number of these pencils into Canada.

Hon. Mr. Parent: Would you get that information from the Canadian
Institute?

Mr. Sareman: No. From the Patent Office. This return will be filed with
the Patent Commissioner. : i

Hon. Mr. ParenT: Not if you have a controlled list of men who have access
to the department, like the Canadian Patent Solicitors.

Mr. SareMaN: I am not interested in the Canadian Patent Solicitors.

Hon. Mr. Parext: You have used the word ‘“ Attorney ” and this would
describe exactly who would have access. . :

Mr. SaremaN: No. The records in the Patent Office are public and avail-
able to anybody who wishes to look into them.

%on. Mr. Parent: But everything has taken place before you have the
record. .

Mr. SHreman: No. j

The patentee or his legal representatives shall within thirty days from
the close of each patent year, transmit or deliver to the Commissioner of
Patents a return.

When that return is filed on a patent it is open for public inspection at any time
by any manufacturer or other person in Canada in order to ascertain the amount
of goods imported from the United States or any foreign country, and that
manufacturer will then know whether there is a reasonable market in Canada and
whether he should equip his factory to manufacture pencils, as I have suggested.

Hon. Mr. Parent: In competition with others.

Mr. Sarpman: He will know if there is a sufficient market. Then under
section 63 he may apply to the Commissioner of Patents for a licence to
manufacture in Canada.

Hon. Mr. Parent: It is all right. I have no objection to your remarks at all.
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Mr. SHpMaN: It brings out the right point. If he sees that there is a
market under the returns filed by the foreign importer, he will then realize that
there is a possibility of turning his factory to production in Canada, and then
under section 63 he can apply for a licence to manufacture in Canada.

Hon. Mr. Danpuranp: Although the patentee or inventor has obtained the
right to import.. :

Mr. SarpMAN: To import.

The next clause covers what I think you have in mind.

(6) Such importation licence may be cancelled any time, upon six
months notice being sent by registered mail to the legal representative, at

the discretion of the Commissioner of Patents or upon a manufacturing :

licence being granted under the provisions of section 63 of this Act.
That covers the point you referred to.
(7) Any patent in relation— '

- This refers to clause 53 of the Act, I think, in regard to taking action for infringe-

ment.

-Right Hon. Mr. GraraM: Section 53 of the Bill or of the Act?

- Mr. Sarpman: Of the Bill. , . %
Hon. Mr. ParENT: Who is to send the notice under: your paragraph (6)?
Mr. SarpMaN: The Office of the Commissioner of Patents.
Hon. Mr. Parent: That is not in the Article.
Mr. SarpmaN: It is always so done under the Act.
Hon. Mr. ParenT: It is not mentioned who is to send the notice.

Mr. SarpmaN: I think the Commissioner will have to send the notice in the
regular way, because he is taking the action. : 2 :

(7) Any patent in relation to which the patented article is being
imported by the patentee or his legal representative or with their consent
or knowledge without first having obtained an importation licence in the
manner as hereinbefore prescribed shall be considered as forfeited by the

patentee for the time being by such importation, without an importation - v

licence, or By a yearly return, as required under sub-section 5 above, not
having been filed to the satisfaction of the Commissioner and no action
for infringement of such patent may be brought in any court of competent
jurisdiction during the continuance of such forfeiture.

You put the entire responsibility on the foreign patentee.

. (8) A patent forfeited under clause (7) seven above may be '_re-
instated at the discretion of the Commissioner, upon. filing of a petition

for re-instatement and payment of the prescribed fee as hereinafter -

mentioned. .
(9) Any decision of the Commissioner under this section shall be
subject to appeal to the Exchequer Court.
I think those clauses will bring into effect that you want to manufacture in
Canada. Section 63 will require the manufacture in Canada, if it is at all
possible. Section 64 will provide that anybody that wants to import under
that patent must satisfy the Commissioner that it cannot be made in Canada,
that he has made diligent search to find out if it can be made, and he must
prove to the satisfaction of the Commissioner that it cannot be made before
he gets an importation licence. That is my thought in regard to that section,
that it will bring into Canada the fullest possible extent of manufacture.
Right Hon. Mr. GrarAM: There is one place where you substitute Minister
for Commissioner. I am not quite clear why you do that.

Mr. SurpMAN: I do that in sub-section 1 (¢) of section 63, that is, “the

importation of more than 50 per cent in value of the parts or materials used in
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the manufacture or production of the patented article or in the assembling
thereof in Canada, without approval of the Minister, shall not be deemed to
be worked on a commercial scale in Canada.” My thought is that the Minister
in that case should give consideration to it because he has access to the Trade
and Commerce and other Departments of the Government which might have
the facts relating to the manufacture of certain products. This information he
might get with greater ease than could the Commissioner of Patents, and as the
administrator of the Government he should be responsible for a clause of that
nature.

Right Hon. Mr. MEIGHEN: Mr Shipman, we cannot consider the detail
wording of 63 and 64 just yet, of course, but we are glad to have your ideas.
We can consider them when we come to those sections in the Bill.

My only observations are:—

First, you seem to assume it is always going to be a clear-cut question,
to be answered yes or no, shall this article be manufactured in Canada. As a
matter of practice it will practically never be that. It will be a question of
how much under all the circumstances can be reasonably required to be manu-
factured in Canada. The wording of your amendments does not provide for
control of such detail. It seems to assume the Minister will say, “ Yes, it can
be;” or, “ No, it cannot be.” That pervades all your verbiage.

Second, I think the Minister would have to brea.k the eight-hour-day Act
to ever. oomply with these requirements.

Mr. SareMan: I think what you refer to first is covered by What I have
added in sub-section (d).

Right Hon. Mr. MeicHEN: In one place only The Committee will have
to decide whether that is the proper method; or some such method as the Bill
provides; or the English method, which now is sought to be substituted for the
present. , 2
Mr. SurpMAN: Yes. My thought on the British one is that it is rather
cumbersome in regard to our practice. Practically the substance of this amend~
ment of 63 and 64 is the working basis of your manufacture and 1mportat10n
at the present time in your Patent ‘Act.

Right Hon. Mr. MEeIGHEN: It is worth considering.

Mr. SHIPMAN: It is the basis of it, with certain amendments to comply with -
the thought of the Minister that you must put somethlng in which will make
the foreign manufacturer carry on manufacture in Canada, and will make the
record available in the Patent Office, so that a manufacturer may at all times
have available information as to the amount of the preduct that is being manu-
factured in a foreign country and imported under that patent. In this way
he will know whether he has a chance of competing in the Canadian market
with the product that is being produced under that patent in the foreign country. -

Hon. Mr. DaNDpURAND: You give a complete monopoly of the Canadian
market to the inventor or the patentee by prohibiting importation of the foreign
manufactured article.

Mr. Sarepman: So long as he imports under the proper conditions at the
dxscretlon of the Commissioner.

.. Hon. Mr. DaNDUrAND: No. Suppose the Commissioner decides the article
must. be manufactured in Canada, that would be the article which would be
on the market in Canada.

Mr. SarpmaN: Yes. He has either to come in himself and manufacture in

Canada, or he must grant a licence to some Canadian establishment to manufac-
ture in Canada.
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Hon. Mr. Parent: His negotiations take a year or two, the thing manu-
factured may be selling daily in the United States, but would not reach this
country in the meantime.

Mr. Sareman: Under my clause 64 he would have an opportumty of import-
ing the article from the United States during that time while he was getting
equipped to manufacture in Canada. :

The CEAIRMAN: Any further questions?
The next witness is Mr. Maurice Caron.

Mr. Mavrice CARoN: Mr. Chairman and members of the Committee, I
should like first to take the part of the Canadian inventor. Very few of the
representations made before you have been on the part of the inventor hlmself

- Hon. Mr. ParenT: Whom do you represent?

Mzr. Caron: I am an inventor myself, and I should like to spea,k for my
own case.

Hon. Mr. ParenT: Do you represent yourself or anybody else?
Mr. CaroN: I do not represent anybody at all.
The CrARMAN: Except yourself.

~ Mr. Caron: Yes. I practise as a patent solicitor, but ]ust now I want to
speak as an inventor. ,

I have here a patent which I secured myself in Canada. I filed in 1927 5
and it was granted on March 19, 1929.

The invention relates to certain signals for the safety of motor ca.rs, tram
cars, railways, aeroplanes. Its purpose is to show the actual motion or non-
motion of the vehicle without being dependent on the control of the operator. I
mean to say that any action by the vehicle, whether an operator is in it or not
would be shown by a system of lights.

Right Hon. Mr. MEicaEN: Automatic?

Mr. CaroN: Automatic. I took this patent first of all and showed the inven-
tion to the Police Department. I had a model made on a car. Well, it was
approved. I took it to the railway companies, and they thought it was a good
thing too. I submitted that in the province of Quebec to the Treasury Depart-
ment, who look after the roads traffic apparently, and they thought it would
do very well. !

Hon. Mr. ParenT: What department, the Treasury Department?

Mr. Caron: Yes.

Hon. Mr. ParenT: You are wrongly informed.

Mr. Caron: They told me all the regulations were under that department
because they collected the fees. I went to see the Deputy Minister. They said
they would like to have this system in the province of Quebee, but of course it
would be better if it were adopted there after all the other provinces had agreed
to it also.

I sent a model and a copy of the specifications to a man in Regina, and he
had it tried out there. They thought it was all right, it should be used. Then I
went to Detroit. It was approved there too. In the department they thought it
was very good. We had one on a street car here in Canada that operated for
three months without failing.

Right Hon. Mr. GragAM: On a street car where?

Mr. Caron: Car 824 in the city. But they could see that orders for cars
were getting quite small, motor cars were taking the place of the street car, and -
of course they did not want to go in for it right then, although they put it in the
specification of seven cars that were being built for the Ontario Radial Com-
mission, radial trains going outside of Toronto. It was not accepted, it did not
go very far that way, because it meant the changing of all the other cars, and
they did not want to go to any extra expense at the present time.
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So here we are now in 1935, and so far as Canada is concerned I have not
been able to do anything with this article, although it is submitted to be good
and useful. . v

Hon. Mr. Danpuranp: For the time being.

Mr. Caron: For the time being.

Hon. Mr. Parent: Your invention has travelled a lot, it has gone to Detroit
and all through Canada, but has met with no success. Now, what have we to
do with that?

Mr. Cagron: That is just a question. v

'Right Hon. Mr. Graram: You are after the limit of time for manufacture.

Mr. Caron: Yes, that is what I want to get at. '

1 went over to General Motors in the first place. They told me, “ Here is the
position that we have to take. At the present time we have a few improvements

- to put on motor cars as selling points, and if we put anything out the other

manufacturers will take something out too, and naturally it is going to make the
cost of our cars more costly, and it only means expense for us at the present
time. We want to use the material which we have on hand now. We have spent
money in buying patents and we have spent money in developing certain improve-
ments on motor cars, and we are.adopting those as the necessity arises to promote
the sales. We will get in touch with you. We like the thing very much.” I
came back.
- Right Hon. Mr. Grazam: You ought to get a pass.

Mr. Caron: It should be attended to. I saw them two years after. They_
told me the reason then was the production of motor cars was going down and

" that the addition of an article on the car that costs a few cents meant a lot.

They said that they often figure to the fraction of a cent. So that stopped it
for the time. Now under the present conditions I inquired again and they are
just going to think it over; they think that within a couple of years it might

" come out, because they have pretty well run out of their improvements, and

motor cars are mostly selling to-day on what they look like, and the gadgets
that they have, and the safety of the cars, because most cars take you pretty
well where you want to go—they do not get stalled very often. - So within a
couple of years I may do something with this problem. But if the conditions
of the law were at present as they are proposed in the new Bill, this patent
would have been dead in 1932 and I would have no means of using it. And it
would mean that General Motors in Canada could go ahead and use it when
they liked it, and not pay any royalties to anybody. Worse than that, they
could import the article from the United States, just as they pleased. So any
restrictions on patents will eventually mean that the patent will be allowed to:

die out.

Right Hon. Mr. Me1cEEN: Have you a United States patent?

Mr. CaronN: Yes, sir.

Right Hon. Mr. MErGHEN: And could the article be imported from there?
Mr. Caron: Oh, yes. It could be manufactured in the United States and I

 would get a profit from that, but labour in Canada would lose. I filed in the

United States on March 2, 1927, but my patent is not yet out. I have a chance
to do business in the United States with the Stewart-Warner Corporation, on
account of their being independent of the automobile manufacturers, such as
Chrysler, General Motors and others. These motor car manufacturers have got
together and pooled their patents. If an invention is made in the Chrysler
factory it belongs to Chrysler or his company, but he is under an agreement
with Dodge Brothers, or a company independent of them, say Packard, to let
Dodge or Packard use it, provided Dodge or Packard will let Chrysler work
under any Dodge or Packard patent. So they tell me it would not be to their
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advantage to buy this patent and pay me for it, because they would be giving
the privilege to their competitors. In other words they keep pretty well out
of patents, except those developed in their own factories, but they tell me that
- they buy a lot of material from other manufacturers. So they suggested that I
should see some specialty manufacturers and get them to adopt my patent, and
then these motor car companies could buy it if they wanted to. If the demand
was created by one manufacturer, they all would have to buy it from the specialty
manufacturer. , ’ ; :

I have a reply from the Stewart-Warner Corporation, in which they say
that the article has merit, and as far as they ‘can see it works very well. I gave

them a demonstration of it, and they say that it can be manufactured at a low

cost and installed in combination with their speedometer without very great
installation cost. But they tell me that they do not want to enter into any

agreement for the present, until I have a United States patent. They say they

are not in a rush for it, and that they will experiment with it if I wish. I have
told them to do that, for I am anxious to get money as soon as possible. I

expect the United States patent will come out in the course of seven or eightr

months.
Hon. Mr. Danpuranp: When did you apply?
Mr. Carox: I applied in the United States on March 2, 1927.
Hon. Mr. Parent: And you have had no answer as yet?

Mr. CaroN: Oh, yes, I have lots of answers. As a matter of fact, I have
had too many answers, I think. But I am pointing out that my patent in
Canada will be almost too old to use, before I can start to use it, and that in
the United States I will be given a patent just about the time I can start to
do some business. So there is really nothing to gain by rushing a Canadian
patent through, because in many ways we are subject to United States con-
ditions. Our modes of manufacture and the developments of our products are
pretty much along the same lines, and we cannot do much here in advance of
the United States manufacturers. If they cannot get their patents until a
certain length of time after they have started to experiment, or after they have
the article in the manufacturing condition, they will not take patents in Canada.
And I would not, if I were in their place. A lot of them have told me that they
would not take patents in Canada if the limitations are too strict. So we will

have nothing to gain by these strict limitations, because there will be no means-
of preventing importation. I know that importation can be controlled to a’

certain extent by the tariff. Some people say that the tariff should 'be so
designed as to create work here, and some say that we should let goods in and
make other goods to ship out. There are the two views. The tariff may be
effective on commodities, but I doubt very much if it can ever be effective on
specialties, or novelties. Novelties are necessarily the subject matter of a
patent, especially in Canada, because there would not be a patent granted
unless it was a novelty. The United States is in a position to manufacture
novelties much quicker and in larger quantities than we are. And they can
export them to Canada, and we Canadians will buy them, no matter what the
price, no matter how much duty we have to pay. The thing will have to get
old before interest in it is lost, and before it is brought in as a commodity,

and then perhaps the tariff would be effective in restricting importation into.

Canada.

I cannot say where we would get any benefit by making strict regulations
as to the working of a patent. It seems as though there is a big attack with
regard to American inventors and patentees who have a company representing
them here or who sell in Canada. Where would we be if Americans did not
make the inventions? They are good for the world in general. We use them
and we want them and in the long run they ereate work in this country. A lot
has been said against the conditions for the patentee in England and it might
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appear that the restrictions are severe there, but they are not. First of all,
an inventor can get a patent in England for almost anything. It does not .
have to be absolutely new, so long as it can be manufactured. I think Mr. Van
Koolbergen made a bad mistake in his statement. The last clause in an English
patent reads as follows:— _ .
And lastly we do by these presents for us, our heirs and successors,
grant unto the said patentee that these our Letters Patents shall be
construed in the most beneficial sense for the advantage of the said
patentee. ,

This appears to be the reverse of the proposed Bill here which would make
conditions very hard on the patentee. The patentee has not much chance in
the first place, and I think he should be helped right along.

Right Hon. Mr. Graaam: Only a small percentage of them win.

Mr. Caron: Yes; that may be true. I have an example here, another
invention of mine. It is a post-marking machine, for marking letters as they
go through the post office. With the present machines it has been found that
there are a considerable number of letters get through without being marked,
and the Post Office Department considers that every stamp which is not can-
celled is a loss to the country. The figure that the loss runs into the millions
in a certain number of years. I have seen improvement after improvement
made in these machines for a number of years, and I thought that they were
on the wrong principle, so suddenly I got the inventive bug and thought of a
certain principle that would prevent these slips being made. So I built up a
totally different machine and tried it out and it worked very well. Now I
am about to apply for patents, and I have to protect myself in quite a number
of countries, including Canada and the United States. These machines are
made in only a few countries and exported to others. You can realize the
difficulty that I will have in getting these machines adopted by the governments.

Hon. Mr. Daxpuranp: There is only one client in each country? ;

Mr. Caron: Yes, only one client. And the client may be blue while I am
red, or I may be blue and the client red.

Hon. Mr. Pagent: And what colour will the machines be?

Mr. Caron: They may be of various colours. Now if I secure a patent
and it comes out very quickly, as is the intention of the Department, I probably -
will never benefit from that patent in this country at all, while in the United
States I know for a fact that it will be a number of years before I can get a
patent out. That gives me a chance to go ahead, and at the same time I am
protected because I have applied in that country. If I file in Belgium, for
instance, the patent is liable to come out within two or three months after the
date. Under the proposed regulations in this Bill, I must file within twelve
months of my first application. I know that is directed against the American
inventors, but it is forgotten that the Canadian inventors may not secure patents
only in the United States. A Canadian may want to protect himself all over the
world. For instance, I may have reason to apply in any foreign country, I may
have some deals that I am trying to put through, I may enter into negotiations.
I am not a Belgian, but a Canadian, and I want to derive some profit in
Belgium. I think we should give the same advantage to others from those
countries. But if this patent comes out from Belgium within six months, then
I must file in Canada before the year is up. : '

Right Hon. Mr. MEiGHEN: Why not? What hardship is there in that?

Mr. Caron: It is a hardship, because I would want to know, for instance,
what I can get in Germany or in the United States. The Patent Office in
Canada is not equipped to be able to tell us just what we are getting in the line
of a patent. We are supposed to get a monoply, but I do not consider it a
monopoly. In fact, it is anything but a monopoly. In the first place, under the
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conditions we must manufacture within a certain time, or the patent is void.
In the second place, we do not know whether the patent is good or not. I filed
this application that I have here with 51 claims. I got a report from the
examiner, who apparently looked pretty well through the classification of the
material he had, because I had seached before—

Right Hon. Mr. MEeicHEN: But surely you do not expect that we will allow
you to go to some country like Belgium or Switzerland and get out your patent
there and delay making your application here? If you feel you would like the
security that attaches to a patent which is thoroughly investigated before being
granted, say in the United States, you can go there, and all you have to do here
is apply within one year of your application. ‘

Mr. Caron: In Canada. ;

Right Hon. Mr. MElGHEN: Yes. Just put in your application.

Mr. Caron: Yes, but then there is no way of delaying my patent in Canada.

Right Hon. Mr. MeicuEN: There is plenty of delay provided, and you can

get further delay under the amendments we are thinking of now.
Mr. Caron: Well, perhaps; but that would be required.
The CramMAN: That is really his point, I think.
Mr. Caron: I can show this reason too: there is always the money questlon
Hon. Mr. BarrantyNE: How long a time do you want?

Mr. Caron: I should think, in order to give us a chance of filing in dlﬁerent
countries, we should have a year after the issue of the first patent. -

Right Hon. Mr. MeieaEN: Of what good is that year to you? Suppose you e

are in the United States, before the issue of the patent is to be delivered you know

what you are going to get you know of your allowances What is to hinder you

applying then?

Mr. Caron: We can perhaps have our laws a.rranged but the 1nventor here i
has nothing to do with the laws in France, Belgium, and England. He must file

in those countries.
Right Hon. Mr. MEIGHEN: W1th1n the conventlon period. .
Mzr. CaroN: Yes.
Right Hon. Mr. MercaHEN: And the same here.
Mr. Caron: Then if I do file there and the patent comes out suddenly—- o

cation.
Mr. Caron: I must have my apphcatmn filed here within a year, and then
it probably would be granted before any examination made in the United States,
and we cannot get along without that. It seems a far-fetched argument, but I
do not think we can get along and have a patent of value unless we do that.
Right Hon. Mr. MEeiGHEN: Suppose you file in another country first, say the
United States, and then desire to come in under the convention—that is clause
27, which refers to foreign patents; I am not talking of 26 at all—all you have
to do is to file here either within a year of the filing in the United States or
before you get .your patent in the United States whichever is the later. Now,
in the case of the quickest possible action in the United States, which is what
you fear, you at least will know what you are going to get in the United States
before the patent issues. You are notified, I understand, of the allowance or
acceptance. The patents come into issue at a fixed time, and you know what
you are going to-get and have the benefit of that resea.rch in the United States,
and can file your application here. That is all you have the right to do under
the convention. Now, suppose you don’t do that, you lose your priority of
application, which I do not think is a very 1mportant thing, and under 26 you
can go anywhere, as a Canadian, with no reference at all to an outside patent.

" Right Hon. Mr. MewHEN: You still have a year from the time of apph- '.
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Mr. CaroN: After the patent issues in the United States?

Right Hon. Mr. MeicEEN: You do not come in and file your foreign patent.
You just come in here with an original application, the same as if it was a
new invention; or you can come in under 26.

Mr. Caron: No, not under 26; not if the United States patent is out. It
must be before the issue of any patent. The United States patent will come out
within a year.

Right Hon. Mr. MercrEN: If it is five years—

Mr. Caron: .In the case of the postal machine I must file in about su:ty—ﬁve
countries. We cannot change their laws, and the patents will come out at any
time from three months on.

Right Hon. Mr. MeiGHEN: You know ahead of time when it is gomg to
come out and what it is going to be.

Mr. Caron: Yes, but I haven’t any chance to get any action from the
United States. = :

Right Hon. Mr. MerGHEN: Oh, yes, you have. We cannot allow you to go
all over the world and delay your patent here. We allow you to get to the stage
where you know what you are going to get, and you know it is going to issue at
a certain time; then we say you must apply here.

Mr. Caron: Very well. If I do apply in the United States and the time
comes that I have a report on my invention and I see what I am going to get,
I can file in Canada before it is issued, if it is more than a year; but in most
other countries I cannot. I am tied. Their laws won’t permit.

Right Hon. Mr. MEeGHEN: No other country will make you file any earlier
than the patent issues.

Mr. Caron: In France it must be filed within a year

Right Hon. Mr. MecreN: Of what? The application?

Mr. Caron: Yes.

Right Hon. Mr. MuiGHEN: We cannot help that.

Hon. Mr. ParenT: But still, the Canadian inventor W111 suffer

Right Hon. Mr. MercaeN: No, because in France, as in any other country,
they limit it to the year; and they cannot do any worse than that, because the

~ convention will not allow it. Then you have to apply within a year of the

application for the foreign patent. That is their law. We cannot change that.
It does not help you in the slightest if we give you a longer time, because you
have to go into France within a year of your application in the United States.
Mr. Caron: If I filed in France and the patent came out at the end of one
year, I am liable to have a patent within three months. If I had a year under
that I could wait on what I am going to get either in Germany or the United

© States.

Right Hon. Mr. MEGeEN: You want us to do what no other country
on earth is doing.

Mr. Caron: We have done it here. '

nght Hon. Mr. MriceeEN: That is where we have been made goats of.
France is not doing it and the United States is not doing it. You say we should
wait until you tramp around the world—

Mr. CaroN: There are some countries that do it.

Right Hon. Mr. MEiHEN: The United States don’t do it.

Mr. Caron: They give a fair examination, and a patent that is considered
of better value.

Right Hon. Mr. MzreaEN: Very good. That ought to satisfy you. Come
in within a year of your application there, or before the patent issues.
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Mr. Caron: I feel that we would not get very much protection.

Hon. Mr. Parent: Will you tell us what you are aiming at, and what you
want us to consider? We have heard of your troubles; now, what do you
want? ;

Hon. Mr. GriEsBacH: Let us have it in a good loud voice.

Mr. Caron: This is one of the first times I have spoken before an
assembly.

Hon. Mr. Parent: What do you desire us to do?

Mr. Caron: There is another questlon that I bring here. I have not heard

anything mentioned about it before. I am speaking on the side of the inventor.
When the Canadian inventor gets a patent, as I mentioned, it is supposed to be
‘a monopoly, but I hear that a patent may be seized in an execution, the same
as any other material.

Right ‘Hon. Mr. MeGEEN: Mr. Smart has advised me that that is not the
case. : : : :

_ Mr. CaroN: I know for a fact that there is a section in the Ontario law
which states that patents are seizable. I had a case of a client of mine who
had a patent which was apparently infringed. The case came before the court
in Montreal, and she lost. The costs were against her. :

Hon. Mr. MeicHEN: Was she the patentee of the infringer? :
Mr. Caron: She was the patentee and the infringer besides. It infringed

on a patent of a United States firm. She could not pay the costs against her,

but she had a second patent, and the plaintiffs knew she had it. They trans-
ferred this judgment to Ontario in some way—I am not a lawyer, but I know
it happened—and under this section of the Ontario law they seized that patent
and advertised it for sale on a certain date in Ottawa.

Right Hon. Mr. MucHEN: Of course, that is not our business, Mr. Caron
Even so, Mr. Smart thinks you have the law wrong there. :

Mr. Caron: I didn’t believe it was legal, but still it was done I cannot
see how a province can come along— :

Right Hon. Mr. MriceEN: We cannot prevent them.

Mr. Caron: I was contending, sir, that until such time as it is ha.nded
over to the patentee it is not exactly property, but a question of right.

Right Hon. Mr. MetgaEN: That is not something within our jurisdiction.

The province decides what is an asset and What is not, and if it says you can
seize something we cannot stop it.

Mr. Caron: I understand that in the United States it cannot be seized
from the inventor, but if it is assigned it becomes property because it has been
paid for. 1 wondered if the right could not be protected in some way, because
we . have nothing to protect the inventor at all. -

There are other matters relating to different questions.

Right Hon. Mr. MEiGHEN: You can take those as we come to them.

The CrarMAN: Have you anything further, Mr. Caron?

Mr. Caron: If T have an opportunity to bring out the points as the sections
are going through, I have some material prepared.

The CrammaN: You will have the opportunity.
Are there any questions, gentlemen?

The CHAIRMAN Now, Mr. Blake Robertson wants to make some refuta-
tion of the evidence given by one of the former witnesses.

x
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Mr. E. BLAKE ROBERTSON : (Canadmn Manufacturers’ Association, Ottawa)
Mr. Chairman and gentlemen, I appear to-day on behalf of General Motors.
At your last meeting the witness, Mr. Van Koolbergen, made this statement:

One large concern with ramifications in Canada and the United
States both, has gone so far as to print an elaborate pamphlet inviting
inventors to submit their inventions, and whosoever can read between
the lines will learn from these instructions the fact that the company
~will use, without regard to the rights of the inventor, the patents or
inventions as it pleases. '

1 cannot help it, I must call a dog a dog and a horse a horse. I
refer here to a pamphlet 1ssued by the Genera.l Motors, under the signa-’
ture of the president. : =l

* This is the elaborate document.

Hon. Mr. ParenT: Is General Motors an American company? :
Mr. Brakr RoBeErTsSON: General Motors Corporatlon is a United Sta.tes :
company; General Motors of Canada Limited is one of the same family. The
“ elaborate pamphlet” to which the witness referred is this pamphlet which I
would ask to be distributed. I think in view of the publicity which has been
given to the statements made— ;
Right Hon. Mr. MEIGHEN Maybe we cannot read between the lines.

Mr. RoserTsON: Well, you have the pamphlet before you and you have the

same opportunity as the previous witness had. i
Hon. Mr. GriesBacH: What page of the evidence are you referrmg to?
Mr. RoBerTsoN: I am referring to Mr. Van Koolbergenc remarks at page

In view of the pubhcxty which was given to the statement made by the
previous witness, and in view of the fact that his remarks and alleg\a,tlons are
embalmed for all time in the parliamentary records, I think my request is not
unreasonable when. I suggest that the Committee might, with perfect propriety,
publish in full this very small pamphlet which I have handed to honourable
members. If my suggestion is agreeable to the Committee, my remarks will
be very limited; if not, my remarks will be more extended beca.use the allega-
tien is very serious.

The CrEATRMAN: I suppose you intend to deny the allegation?

Mr. RoBErTSON: I not only intend to deny the allegation, but also to quote
from the pamphlet to which the previous witness referred.
Right Hon. Mr. Grauam: You can get it on the record by reading it.
Mr. RoBerTson: If it is the wish of the Committee I shall be glad to do so.

The CHARMAN: Is it the wish of the Committee that this pamphlet should
become part of the record?

"Hon. Mr. Parent: If this pamphlet is questioned we shall have also to
print objections to it. I do not know where this will end.

Hon. Mr. GriesBacH: Is it necessary to incorporate this pamphlet in the
records? What do we want to do that for? On behalf of this company Mr.
Robertson denies the allegation.

The CamrMAN: He wants to put it in the record.

Hon. Mr. GriesacH: This evidence is for our guidance in coming to con-
clusions. We cannot help people drawing inferences from it. Having made
his statement I think the matter should end there. The time of the Committee
should not be taken up in a discussion of this sort. I do not appreve of the

publication of the pamphlet in the minutes. So far as I am concerned, we have.
heard enough right now.
95031—2
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The CHARRMAN: Is it the pleasure of the Committee that this pamphlet be
included in the record? :

Some Hon. MEMBERS: No.

Hon. Mr. DaNpuraND: I think it will suffice for Mr. Robertson to say there
is nothing in this pamphlet to justify the allegation, and then to leave the
doclzm;nt with the Commlttee to form part of the record without its being
printe

Right Hon. Mr. MEIGEEN: That will be all right. You state briefly, Mr.
Robertson, just why that allegation is not correct. It will go down as evidence.

‘Mr. RoeerTson: That would be very easy, were it not for the remark made

by that witness that you have “to read between the lines” to get the inference -

which he drew. He said such inference was quite easily drawn from the

pamphlet as a whole. There are a few outstanding portions of the pamphlet

which, I think, amply answer the charge that was made. This pamphlet, over
“the mgna.ture of the president of the company, says:—
Outsiders do bring to the, Corporatmn-—

The CuARMAN: Just a moment. You are going now to speak to this as
briefly as you can, and we are not to pubhsh the pamphlet. Is that the under-
standing? :

Mr. RosertsoN: I have never seen a Senate Committee act other than
fair, and I am quite willing to abide by the decision.

The CHAIRMAN: Let us have a clear understanding. Is 1t the pleasure of

. the Committee that this pamphlet be printed in the record?
Some Hon. MEMBERS: Yes. :
Some Hon. MemBERS: No.

Right Hon. Mr. MriGHEN: I ﬁhmk Mr. Robertson should be allowed in i

view of what was said, to give his succinct reasons for establishing his denial

of the allegation made. Then if he wishes to have one of these copies attached
to the printed report, there is no reason to object. He provides the copy; it

does not cost us anything.
Hon. Mr. CaseraiN: That is rlght
; The CaamrMAN: Then ‘we are to take it as the view of the Comm1ttee
that the pamphlet may be published?
Hon. Mr. CasgraiN: No, he supplies copies himself.

Hon. Mr. Parent: The Committee is in possession of this document. We e

can read it.

Mr. RoBErTSON: Yes, Senator but the public are not, and the press carried

the report of the previous witness.

Hon. Mr. MurpHY: Supporting the suggestion made by Senator Meighen,
I notice at the end of the pamphlet a clause stating that additional copies Wlll
be mailed if requests are addressed to the Secretary, and so on.

Mr. RoserTsoN: Yes, Senator Murphy, that would answer the question
so far as the members of this Committee are concerned; but I do not know
how many thousands of people who read the press report which went out from
this Committee last Thursday will write and ask for a copy. Consequently
the company will rest under this unfair allegation for all time.

Right Hon. Mr. MercaEN: We are going to allow you to give your reasons
for the denial.

Hon. Mr. DanpuranDp: You do not need to read the whole booklet.

The CHARMAN: We will not decide in regard to the publication of this
pamphlet until we have heard Mr. Robertson’s denial.

Mr. Rosertson: I have wasted a lot of time with the object of trying
to save time. Had I proceeded the pamphlet would now be on the record.
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The CuAmMAN: Proceed, please
Mr. RoBerTsoN: My first quotation is a third of the way down on page 4:—

Outsiders do bring to the Corporation a few novel and useful ideas
each year, and it is the purpose to handle these to the mutual advantage
of the inventor and the Corporation.

I pass over the balance of that page, and the whole of the next page, and then
continue with the second paragraph on page 6, headed “Information Reqmred 4
This paragraph says:—

The inventor should say what he believes to be his invention and
specifically indicate the particular new feature he wishes to sell. Patents
or patent applications give the best possible evidence of this. He should
also state the ba.sus on whlch he would propose to deal with General
Motors.

I miss the next two paragraphs Then I quote the pa.ragraph headed “Patent-
-ability is Necessary.” :

The inventor has nothmg to sell unless his device possesses such useful
novelty that a U.S. patent is obtainable. This patentability can only
be determined by prosecuting an application in the U.S. Patent Office.
To require an issued patent in all cases would often cause unnecessary
expense and delay. Therefore devices submitted by inventors located
within the United States will be considered if presented in sketches and
descriptions, dated and witnessed, preferably before a notary. These

witnessed papers give no patent. protectlon, but do protect patentable o

features against unauthorized use by General Motors. The Corporation

agrees not to take any advantage of an inventor submitting a patentable :
- idea mnot yet legally protected, but wishes to emphasize the fact that

nothing that General Motors can do would protect the inventor against

the activities of third parties. . Patent applications may be filed after G

submission to General Motors, if this seems advisable because of interest ,l

on the part of the Corporation, or for other reasons. The inventor must '

. take the responsibility of deciding when an application is advisable,

and must remember that delay in filing may result in the loss of his rights.

Inventors residing outside the United States should file a patent
application before submitting a device to General Motors.

I submit; gentlemen, that if it were the intention of General Motors' to
appropriate devices which are brought to their attention, as was alleged by the
witness last Thursday, they would not advise the parties with whom they enter
into correspondence to get a patent before they consult them, or to apply for
the patent, or in the event of having done neither, to have the right certiﬁed
by a notary, which would be clear evidence of first mventlon :

As T stated before, the witness said, “ You have to read between the lines ”
to get the real gist of this. I have taken what I regard as the important portions,
but I think the statement having been made, and the pubhcatlon being so small,
requiring only two pages of your daily record to contain it, the whole pa.mphlet
should be published.

Hon. Mr. CaseraiN: Why don’t you read between the lines?

Hon. Mr. Danpuranp: You have read sufficient to justify your protest.

Right Hon. Mr. Gramam: I think, Mr. Robertson, the public is more apt to
read your rebuttal in the way you have presented it than if you had put in the
whole pamphlet.

Mr. Rosertson: Thank you, Senator.

The CraRMAN: You have taken the main paragraphs, Mr. Robertson, and

_ I do not think there is any need to have the whole booklet published.

Mr. RoBertsoN: I have read what I regard as the 1mportant pa.rts
95031—2}
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The CrHAIRMAN: Our next witness is Mr. Riches.

Mr. C. Harorp RicuEs (Consolidated Mining and Smelting Company) Mr
Chairman and honourable members, I regret that I was retained on this brief only
some twenty-four hours ago. Consequently I have not had really sufficient time

to prepare a comprehensive survey by reading very closely the minutes of the

proceedings of your Committee.
] My instructions are to the effect that the Consolidated Mining and Smelting

Company feel that the proposed Bill is a decided improvement on the present Act,

and that only some small changes are required in the wording.

I may say, gentlemen, that we are patent solicitors, and that our clients
consist practically entirely of purely Canadian manufacturers and Canadian
inventors. In other words, we do not represent any Canadian subsidiaries of
foreign organizations. In speaking therefore on the two sections to which I
intend to direct my remarks, I do so purely from the consensus of opinion

gathered over the past number of years in our general work.
- Right Hon. Mr. MEGHEN: You are speaking for the Consolidated Mining
and Smelting Company only?

Mr. RicuEs: Yes. Their views in this respect coincide with a number of
“views of other of our clients whom I am not mentioning, .

Right Hon. Mr. MEiGHEN: But who are Canadians only?
Mr. Ricurs: Canadians only.

In the first place, section 26 of the proposed Act limits the filing in Canada to -

within twelve months of the filing date of the first foreign application. Mr.
Cahan has no doubt realized the privileges that foreign inventors have had in
Canada under present section 7. We have found in a number of cases that patent

protection by patents obtained by foreign companies last anywhere from twenty
to twenty-nine years, and I believe in one case thirty-one years, through taking
advantage of section 7 of the present Act. I believe the proposed change is to =

make filing before the allowance of the first foreign application. This would

mean, of course, a mere difference of two years. It is my contention, gentlemen,
that 1f there is going to be any loosening we should bring our filing requirements

into alignment with those of the United States. An application from a foreign
inventor may be filed in the United States after twelve months of the filing date

of his first foreign application, provided he takes the issue of his United States

patent before the issue of his first foreign patent.

Right Hon. Mr. MEIGHEN: Are you speaking of a man applying in the i

United States for a patent Who has already applied somewhere else?
Mr. Ricues: Yes.
Right Hon, Mr. MriGHEN: Tell us in what position he is?

Mr. RicHES: He has his choice of two things, either filing in the Umted

States within twelve months of the filing date of his first foreign application,
or filing in the United States after that twelve month period provided he takes
the issue of his United States patent before the issue of his first foreign patent.

Hon. Mr. GriesBacH: But that is not within his control. He cannot con-

trol the period w1th1n which the patent will come out in the United States, -

can he?

Mr. Ricues: Purely by a matter of prosecution, sir. You will realize that
in addition to the Patent Office having some responsibility in connection with
the issue of a patent, the patent solicitor also has some. If a Canadian inventor’s
application is filed in the United States, I would say that within one year
the attorney who is prosecutmg that case has a good idea of just exactly what is
allowable and what is not.

Right Hon. Mr. MEIGHEN: Suppose an inventor in Ohio applies first in
Great Pritain. Hb2 c2n apply in the United States within a year of that apphm-

-

{
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tion in Great Britain, or if that year has expired he can still a.pply provided i

he is willing to and does actually get hlS patent before 1t issues in England?

- Mr. RicuEs: Yes, sir.
Right Hon. Mr. MeiGHEN: But if it turns out that the patent is delayed
in the Patent Office until after it is issued in England—
B Mr. RicuEes: Then he either has an invalid patent, or if the English pa.tent
«~ - is caught in the search, or if by accident the English patent issued ﬁrst he
3 will be thrown out, on the basis of prior patent.
Right Hon. Mr. MErGEEN: And if it is not caught and he gets hls patent
he has an invalid patent?
' Mr. Ricues: Yes, sir.

way in which the application is prosecuted? Mr. Cahan pointed out that it
was possible for patent solicitors to hang things up for a year.. I Want to
know if that is true in the United States at all. : :
Mr. RicsEs: You are asking a rather pertment questlon It all depends ;
B on the instructions the patent solicitor receives, sir. :
! Hon. Mr. GriesBacH: If you are lnstruc‘oed to delay things, you can? i
Mr. RicHES: Yes, sir. To digress for a moment, last year we had a case
where we received an application from Australia for ﬁhng in ‘the United States.
- It .was delayed somehow and we received the application the same day that .
the twelve months’ period ran -out. We filed the application and we got in
touch with Australia to find out what was the latest date they could hold the
E: Australian patent up. And December 12th, as T recall, was the last date that

Hon. Mr. GriesBacH: And you say that situation can be controlled by the i

the Australigan patent could issue, and we received the United States applica-

tion on June 12th. We should have received it on June 11th to get 1t filed

thrée amendments to the application, we made an entirely new set of drawmgs,
and we were able to get the allowance of the application in time.

Right Hon. Mr. MecHEN: It was after the year, so far as the Austra.ha.n
application was concerned, but by rustling the application in the United States
you were able to get your vahd patent.

Mr. RicuEs: Yes, sir. Now, in regard to sectlon 26 we must bear in mind
all the way through this Act that we are serving Canadian inventors, Cana-
 dian manufacturers and the Canadian public. ' I do not think that these three
- classes will be well served by this section. And surely foreign industry and
foreign inventors should not have more privileges than Canadian industry -
and inventors. _
Right Hon. Mr. MEeiGHEN: What importance do you attach to the claim
that has been strongly urged here by a number of witnesses, that some of the
foreign countries being larger than we are, have a better Patent Office, a more
complete system of investigation, and that consequently it is of advantage for
Canadian. inventors to apply in one of those countries first, because if he gets
a patent it will be more secure, and he will be in a better position to know
what is worth while obtaining here. Once an inventor knows he is all right
in the United States, for instance, he feels it is all right to come here. But
because of the comparatlvely long time that it sometimes takes to prosecute
an application in the United States, it is claimed that if we limit apphcants to-
t.he one-year period here they will lose the advantage of prior search in the
‘United States. :

. Mr. Ricues: I do not think there is much to that, sir.

Right Hon. Mr. MeicaEN: There are many people against you in that
opinion.
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Mr. Ricues: I know that, sir. As to the Consolidated Smelting Company,
we usually file in Canada and the United States simultaneously. We prepare
two applications, and there is just one day’s difference in the filing, owing to
the time taken in mail delivery. We get our first action back from the United
States Patent Office, say, within four months. That gives us a general survey
of the prior art. We answer that as quickly as we can and get the next action
back, say, in another three, four or five months Within the year we have had
two actions back.

Hon. Mr. DAND‘URAND But in the meantime you do not make your Cana-
dian application?

Mr. Ricres: No, sir. That is all in the one year. When we get the second 4

action we have a pretty close idea of what we are going to have allowed, and if

it is worth Whlle we send out our foreign applications to come mthm the

convention.

Right Hon. Mr. MricHEN: That is to say, you claim it is not necessary
to have more than one year in the Umted States at all?

Mr. Ricees: No, sir.

Right Hon. Mr. MEIGHEN You can get the benefit of their mvestlgatlon
. within a year?

Mr. RicHEs: Yes, sir.  We took out the insulin patents in 1923 for Dr.

Banting and Dr. Best. I think that possibly those were a set of the most

important patents within our generation, because insulin was for the benefit
of the people. And that is why it was patented. We patented that, with two
patents in every country in the world. I believe we started in in 1922 and we
had the whole thing cleared out before 1925.

Right Hon. Mr. MecaEN: How long did yoﬁ take in the Umted States?

Mr. Ricurs: Somewhere around two years. We ran mto some German

trouble.

Right Hon. Mr. MrcHEN: That was over a year, anyway?

Mr. RicuES: Yes, but we knew before a year was out how we stood.

Right Hon. Mr. MeGHEN: You were in a posmon to have the benefit of
their prior search before the year was up?

Mr. RicuHEs: Yes, sir.

Hon. Mr. PARENT: Generally, how long does it take to get a patent in the
United States, if one can be obtained?

Mr. Ricues: It depends on the speed of the prosecution. We are allowed
six. months to answer an office action.. If the six months is taken up each time,
it is going to mean that a few years will be required. But we can answer the
action the next day, if we wish.

Hon. Mr. Parent: And what about refusals? When they refuse, how long
does that take?

Mr. Ricaes: That depends a good deal on the prosecutlon, too.

Right Hon. Mr. MricEEN: It takes the same time, I suppose.

Mr. Ricues: I was going to bring up the subject of the working.

Right Hon. Mr. MeicaHEN: You heard Mr. Caron to-day?

Mr. Ricues: Yes, sir.

Right Hon. Mr. MricaEN: He gave a very specific instance.

Mr. Ricues: Yes, sir. Mind you, honourable senators, I am not making
any suggestions. I did not have any time to prepare any spec1ﬁc suggestions as
to changes, but I simply wished to pass a few remarks on the Bill as a whole,
and with respect to recommendations that have been made before. There is
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- the question of the working. It has been brought up that certain inventions are
not commercially feasible in Canada. My reaction to that is, that if an inven-
tion is not commercially feasible in Canada, why is it patented here?

Right Hon. Mr. MeicaEN: Take Mr. Caron’s case. It may not be com-
mercially feasible for a time but he has to wait.

Mr. Ricees: I was going to bring that up a little later, sir, if I may. If
the Canadian market is so limited that the invention is not commercially feasible
for manufacture in Canada, there does not seem to be much reason for patentmg
it here. For if the invention is of any value, it is mostly likely patented in the
United States, Great Britain and Germany, the three manufacturmg countnes,
where it is commercially feasible.

Hon. Mr. Grrsssace: How does the inventor know that? He does not know
that until he has tried it, does he? The inventor is a sunple-mmded fellow
who rushes out to get a pa.tent we are told.

Mr. Ricues: Sometimes he is, sir, and he usually loses his money on it.
Then there are others. If I may mention a specific ¢ase, a man is working on
a patent structure, and last year he filed somewhere around fifteen applications
in Canada. This year we are turning out those same applications to get within
the convention date. I think there are seven or eight countries altogether.for
each application. It is quite & patent structure. But I doubt if he will ma.ke -
nickle out of it in Canada. :

~ Right Hon. Mr. MriGEEN: Then why not let him wait until the market
develops, or until people take an interest in it? If you do not, there W111 be a
perpetual importation of the article into Canada. i ‘

Mr. Ricurs: Not necessarily, sir. Because if it is commercially feasible to -

manufacture in Canada, and the inventor in the United States does not want to - i
manufacture here, why give him a patent in the first pla,ce to stop the Ca.nadlan BEGTH

manufacturer from making it?

Right Hon. Mr. MurcHEN: A man like Mr. Caron invents somethmg and he
takes out patents in the United States and Canada. Now if we come along and
say to him that he has got to manufacture within three years in Canada, he will
say that he has not been able to negotiate any sale in Canada within that period,
or that he has not been able to persuade anyone that the things can be made to’
pay.

Mr. Ricaes: T was going to suggest there should be no revoca.tlon :

Right Hon. Mr. MricHEN: No what?

Mr. Ricars: That the patent should not be revoked for failure to Work it.
I was going to suggest that later; but I was going to bring in the fact that so
many patents are obtained in Canada on inventions that are not economically
feasible of manufacture.

Right Hon. Mr. MeicaEN: They should not be granted in the first place. ;

Mr. Ricurs: They should not be granted in the first place.

Hon. Mr. Grressaca: Do you mean to say that the Patent Office should
‘exercise a discretion in that respect?

Mr. Ricurs: No, sir. I do not think it is up to the Patent Office. I think
the manufacturer in the States would take it into consideration himself.

Right Hon. Mr. MeiceEN: You -are talking only of the men in the States.
What about the fellow here?

Mr. Ricues: I say that, if it is the case that some day it might be fea51ble,
the patent in any case should not be revoked once it is issued.

Right Hon. Mr. Graram: You are of the opinion that there should be no
time limit?

Mr. Ricnes: There must be some working clause, but I do not believe the
patent should be revoked for non-working.
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Hon. Mr. GrmssacH: Then what do you say?

Mr. RicuEes: That should be taken up in section 53, the mfrmgement sec-
tion; that is, that an infringement should not be sued upon untll the patentee had
commarclally worked his invention.

The CrARMAN: You do not mean that a patent should be everlasting?

- Mr. RicuEgs: Oh, no.

Right Hon. Mr. MEIGHEN: You think he should not be allowed to sue for -

infringement, but that his patent should still stand. What is the good of a
patent if he cannot sue?

Mr. Ricues: What is the use of a patent if he does not work it?
Hon. Mr. Grmssace: It has a potential value.
Mr. Ricugs: It is his property—

; Hon. Mr. Danpuranp: But could not the manufacturer ask for a com-
pulsory, licence, instead of infringing?

Mr. RicEES: Yes.

Hon. Mr. Danpuranp: There is a right there which he is infringing. He
- decides, contrary to the opinion of the inventor, that there is a market.

Mr. Ricugs: Then he should have a compulsory licence available to him;

. "\‘. ;

but the inventor should not be allowed to hold the patenvt over the head of the .

manufacturer as a club.

Right Hon. Mr. MEGHEN: Do you not think the hcensmg prov131on is suﬂi-;

cient to protect the public?
Mr. Ricues: That is the old section 40?7 it
Right Hon. Mr. MeicuEEN: The present section 63.
Mr. Ricues: Personally I like the British section better.
Right Hon. Mr. MereaEN: What is that?

Mr. Ricues: The British, of course, have two classes: the hcence of
right—

section outside of that? ;

Mr. Ricues: Yes, and I rather like that licence of right.

Right Hon. Mr. Gramam: The inventor does not have a very easy tune

Mr. Ricues: No.

z Right Hon. Mr. Gragam: So I would judge from these gentlemen around
ere.

Right Hon. Mr. MmereN: You would rather be a patent solicitor.

- Right Hon. Mr. Gramam: I would rather be a patent solicitor.

Mr. Ricmes: I disagree with you there, sir.

Right Hon. Mr. GragaM: Should we make this law more elastic for the
benefit of the inventor? The inventor starts out, sometimes, with only his
head and his hands, to work these things out. He has difficulty in finding any
person to finance him. Now, if we make any strict regulation as to when his
invention shall be put on the market, or worked, as you call it, then we leave
him in such a position that some person with money can take advantage of
his brains without compensation.

Mr. RicuEs: Yes, sir.

Right Hon. Mr. MricEEN: But do you think the protectlon of the pubhc
is sufficient under the compulsory licensing clauses?

Right Hon. Mr. Gragam: I think so.

Mr. Ricues: If I may say so, sir, invention is almost stifled in Canada
now, and I lay that partly to the present Act.

Right Hon. Mr. MeiGHEN: We do not have that, but you like the Brltlsh :
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Hon. Mr. MureHY: What is that?

Mr. RicaEs: I say invention is almost stifled in Canada now. We have
found in our experience, and we have represented, or dad has, for forty-five
years past, possibly 100 to 145 small manufacturers, that each of these men
has exactly the same story—in the first place, the administration of the Patent
Office, and in the second place that question of section 7 of the present Act.

Right Hon. Mr. MricHEN: What is that?

Mr. Ricues: The filing requuement of the present Act

Right Hon. Mr. MricaEN: He must file.

Mr. Ricurs: Where the foreign manufacturer can file w1th1n two years of -
the grant of his first foreign patent it has meant that the small manufacturers
of ploughs, and stoves, and all those lines, have not known where they were
at. There is such a thing as coincident invention, and someone in the United -
States comes along with the same idea as the man in Hespeler, and by the

time the man in Hespeler gets on to how he is going to patent it the United = - '

States man is in on it. In two cases we found these men didn’t know where -

they were at.
Right Hon. Mr. MEGHEN: The long time allowed the forelgn patentee ha.s' :

worked to stifle the Canadian original inventor and patentee.
- Mr. RicHEs: Yes, sir.

Hon. Mr. ParenT: Suppose some of the members of this Commlttee wished | :
to help the mventor, what then? It is extraordinary how much difficulty he '

may find himself in in getting his patent through even in the United States.
I have right before me an example of an application for a patent on a calculat-
ing machine filed on September 19, 1912, and granted on August 4, 1931. You

can imagine what trouble this man has gone through between 1912 and 1931 ‘;‘;» :

to get his patent.

Hon. Mr. DANDURAND: In the States or in Canada?

- Hon. Mr. Pagrent: In the United States. i W

Mr. Ricues: That just proves my point, gentlemen It is 1933 before
the Canadian application is filed, and eighteen years from then is 1951. From
1912 to 1951 that thing is protected i

Some REPRESENTATIVES: No, no. ‘

Mr. Ricaes: But who is going to manufacture it in the face of a patent?

A REePRESENTATIVE: Nobody knows anything about it.

Right Hon. Mr. Grasam: I do not know what we poor fellows on the
Committee are going to do if you fellows don’t agree.

Hon. Mr. Coré: It is stipulated under section 26 of the Bill that a person
may obtain a patent, provided the invention is new, and all that sort of thing,
and then that the article has not been in public use or on sale in this country °
for more than two years prior to the apphcatlon This, obviously, means the
application in Canada. : :

Mr. Ricurs: Yes. :

Hon. Mr. Cor: What would you say as to two years within which to file
the application in Canada after it is filed abroad, to bring the period into line
with the principle adopted in the first part of the section, where two years are
allowed after the thing is made public?

Right Hon. Mr. MewcHEN: It has got to be his own thing.

Hon. Mr. Coérfi: It is his thing, but he has two years.

What would you say as to the idea of adopting the same principle with
regard to the time of the application? If he has applied in a foreign country——
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Mr Ricues: At the present tlme we have what is known as a “stop order”
which can be placed against a Canadian application and which will reserve
action on that application for a year from the filing date. For instance, if
I file a United States and a Canadian application for a company I put a stop
order against the Canadian application to prevent any action.

Hon. Mr. Coté: That is manceuvering in the Patent Office. My idea. is
that we should get away from manoeuvering in the prosecution of patent

applications, and get down to some fixed rule which would be quite independent .

of that and the time the patent would take to ripen in some other country.

For instance, would not two years give you ample time to pass your claims i in

the United States Patent Office?
Mr. RicEEs: Yes. : ;
Hon. Mr. Coté: I know it is hard to draw the line, but if the line were

- drawn at two years, what would you think of that?

Mr. Ricues: That would simply prolong the life of the patent
Right Hon. Mr. MEiGHEN: The extra year.

There is a difference between the time that should be allowed a man who ]

has gone to a foreign country and apphed for a patent before applying in Canada,
and the man who has it in use in Canada. He can use it in Canada.
Mr. RiceEs: Yes. 3

Right Hon. Mr. MeicaEN: But it is another thing to allow two years to .

the man who applies in the United States, because he has only one year under
the convention.

Mr. RicuEs: Yes.

The CrarMAN: Now, that exhausts the list of those who have expressed

a desire to appear before the Committee. Is it the pleasure of the Committee
now to take up the Bill section by section?

Some Hon. SEnaTors: Carried. i

The CrAmrMAN: Is it desired to have the dlscussmn on the Bill, section
by section, in the record?

Right Hon. Mr. MercaEN: Do we need to include this in the record?

Hon. Mr. GrmmssacH: No. i g

~ Right Hon. Mr. MricaEN: I don’t think we do. ;

Hon. Mr. GriesacH: I think we ought to take a little tlme to consider it,
and I suggest that we adjourn—

Right Hon. Mr. MeicHEN: There are a few things that we can do.

The CuamMAN: Then the discussion, section by section, will not be reported.
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