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JANUARY 1887.

SHEET ALMANAC FOR 1867.
~+ Our Sheet Almanac for 1867 is
the present number.  Recent legislation has
,zmde consiclerable change in it necessary,
g‘gnd some inforraation which we were hither-

#o cnabied to afford, we cannot now give.

:_?or instance,—it will, it is apprehended, be |

shecessary for the judges to make some new
Tules as to the disposal of business in Easter
and Michaelmas Terms, owing to the sittings
mow occupying three wecks instead two, as
Yormerl 75 as this does not affect Baster Term,
hc p‘xper days and new trial days are left, as
that term, as before. The same cause
B! ﬂ'ccls the sittings of the Court of Error and
ppc-xl the result ~.pparently being that there
w:l only be two sittings of that court during
(the present year.
& The same act which makes these alterations
#plso leaves it in the discretion of the Chief
gjustices and judges of the superior courts to
iJix the time for the holding of the three yearly
ssizes for the city of Toronto and the County
iof York, in the same manner as the outside
ircuits are arranged.  This of course prevents

sent with |

us from gi\'inp; the days upon which the vari-
ous proceedings in a suit may be taken.  Per-
haps some enterprising ~tudent will compile
and seml us for publication a table containing
the necessary information as regards these as
well as the other ecounties, as soon as the
assize lisis are made known by the judges
next term.

Tt will be noticed that more information i:
given in the Almanae than formerly fov the
benefit of Chancery practitioners, and persons
interested in <chool matters,
parts are much as usial

The remai * ¢

COUNTY JUDGES.

One of the wost important requirements in
the govermzent of a country 1.
upright and efficient judges—men who will
administer the law without fear, favour or
affection: with painstaking industry and the
severity of logieal analy~is: having a thorough
grounding in the fundamental principles of
the eommon law and of equity jurispru-
dence, combined with a thorough and practical

" knowledge of the legi~lative changes that are
being daily made both in the common and
statute law. To this must be added, what

« are perhaps rarer qualities, an intuitive insight

+into character and the worki~gs of human
| natare, and a keen observance and apprecia-

1 tion of the customs, wants and necessitics off

i the people with whom they are either medi-

i ately or immediately brought in contact.

f

1

orderly

This last requisite applies with pecular
force to County judges in this country. Often
obliged to decide upon the spur of the mo-
ment, with no assistance from books, or from
the arguments of experienced counsel—with a
mass of evidence, perhaps “ pitchforked ™
into court without order, rhyme or reason—in
a crowded court room, with but comparatively
little time to devote to cach case, it is little
to be wondered at, if judges sometimes give
decisions which arc not all that could be de-
sired. The greater care should therefore be
exercised in the sclection of men to fiil these
offices,—men who are not only sound lawyers,
but also who ean quickly and correctly discover
the point at issue, analyse and apply the
evidence, scrutinise motives, and attach to the
evidence of each witness the credibility or
importance which it deserves.

The following remarks, tuken from a leading
| legal publication in England, with reference wo
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the appointment and position of the county
judges there, are so much to the purpose that
we copy them:

“There is no subject at present more deserving
of the attention of the Jegislature and of the bar
than the administration of law in the county
courts. In the great majority of cases over which
the jurisdiction of these courts extends, there is
no appeal from the decision of the judge who
decides upou them in the first instance. 1t may
be true that they are occasionally of trifling im-
portance to the parties concerned. On the other
hand. to the majority of the suitors, who are of
the poorer class, they are of great moment, and
the decisions thus pronounced affect the existence
of homes and the future of many lives. But the
administration of lew has a wider bearing than
that which concerns the interest of the litigants
in any particular case. It is necessary for the
promotion of good citizenship and loyalty to the
Crown and the institutions of the country that
the law of the land should be fairly administered
by every authorised tribunal, In many cases the
vagaries of our county court judges are not a
credit to the profession or the government. Some
of these gentlemen carry out a law and practice
of their own, decide upon prineiples of absolute
morality, and not in accordance with legal antho.
rity, and hold courts which are only distinguish-
ed for loud talk between the hitigants and the
judee, and other great irregularities, » * * *
Above ail, care should be taken that good men
should be appointed to the important position of
a county court judge.”

There is good and bad of every thing
in this world; and though we are not now
complaining of the appointments that have
been hitherto madein this country, or say that
persons appointed to offices of high public
trust for political reasons are unfitted, ipso
fucto, from occupying their positions with ad-
vantege to the publie, we do say that poli-
tical motives or party influences, or the desire
to shelve a friend, or silence an opponent
should have nothing to do with the appoint-
ment of the justiciary of the country.

Whilst meking the general remarks con-
ta.ned in the last few sentences, we do not
wish to be understood as referring to ap.
pointments of this kind that have lately
been inade.  On the contrary, we have reason
to believe that the appointments to the county
judgeships of Huron, of Bruce, and of Peel,
have been made with a due regard for the
interests of the public, irrespective of any of
the objectionable influences alluded to.  Mr.

Brough is a Queen’s counsel of high standing
at the equity bar, who, though not very con-
versant with common law practice, (which,
however, he will soon pick up,) takes with
him to his new sphere of action in the Divi-
sion Courts, a thorough knowledge of the
principles of equity jurisprudence, as distin-
guished from those uncertain, crude notions
of natural justice, which some few judges, we
are afraid, practically put in its place, thereby
doing much ‘* substantial dnjustice” to all
parties, unsettling the ideas of the people, as
to what is or is not law, under a particular
state of facts, and so causing unnecessary liti-
gation, injuring trade, and bringing their courts
inte contempt. Mr. Kingsmill, the county
judge of the new county of Bruce, is alse
well fitted, by his knowledge of the country
people, their ways and customs, obtained by
an extensive and varied practice in the coun- .
try, and by his good common sense and taet
and general knowledge of law, for the post
which has been assigned him. The judge of
the newly separated county of Peel is a gen-
tleman of less experience than cither of the
other two, but that will mend by time. It
might be objected to him that it is unadvisable
on principle to select a person to occupy a judi-
cial position in the place in which he has been
living, and whilst there is some force in this,
we do not think it of much importance in this
particular case, and certainly if the feeling’
which is alrcady entertained of Mr. Scott in
the locality where he resides is any index of
the future, there is every reason to think that
his career will be a useful one.

We wish these gentlemen every success in
the laborious and responsible duties which
they have undertaken to perform.

DIGEST OF ENGLISH REPORTS.

The value of the new series of Law and
Equity Reports to the profession in this coun-
try is day by day better known and appre-
ciated. They must necessarily become ke
Reports, and cases will be cited from them in
preference to any other series, such as the
reports (excellent as they are) published in
the Solicitors Journal and Weekly Reporter,
the Law Times, and the Jurist. The price,
however, is greater than that of those valuable
publications, and the combination of interest-
ing matter in the wecklies, for a compara.
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tively small sum, will help to keep them up;
and, indeed being old favourites, we should
be sorry to miss them, though indeed as to
s one of them, the Juris¢, it appears that it is
intended to discontinue it shortly.

A new era in law reporting may be said to
date from the commencement of the nublica-

_ tion of the reports first mentioned, which may

- now be said to be the * orthodox” reports,
This being the case, and the new series being
in « permanent and complete form, and the
reports which will be most generally referred
to by judges and counsel, and desiring as far as
possible to give such of our readers as do not
feel justified in going to the expense of sub-
seribing for them, the benefit to be derived
from a knowledge of what they contain, we
contemplate commencing with our next issue
a digest of all the cases that have since their
commencement appeared, and will hereafter
from time to time appear in them, affecting or
bearing upon the laws of Upper Carada. It
is, we think, unneccessary to publish all the
cases, as they would take up too much room
without any compensating advantage, but a
full and judicious sclection will be made, leav-
ing out nothing but cases referring to statutes,
or to law not in force in this country.

It will take some numbers to bring up the
cases of last year, after which the new cases
will be given with promptness and regularity,
and under such heads as the number and
variety of the decisions may render advisable.
In addition to this it is proposed to zive at
the end of each year a full index of the matter
contained in the cigest.

We are led to ‘hink that this digest, and
index in connection with it, will be of great
service to all, and particularly to country
practitioners; and we trust that the time and
labour it will involve -ill be appreciated, and
that the enterprise w. command an increased
measure of support from the profession.

The first number of the Practice Court and
Chambers’ Reports under the new arrange-
ment is, we understand, in course of prepara-
tion by Mr. O'Brien, and wiil be issued as
soon as a sufficient number of decisions are
collected. They will in the meantime, so as
to give the profession as early notice of them
as possible, appear in the Law Journal, and
of necessity, as a general thing, before they
can be published in the new form.

JUDGMENTS—MICII. TERM, 1866.
QUEEN'S BENCH.
Present — DraPER, C. J.; Haoarty, J.;
Morzisox. J.
Mondzy, December 17, 1866.

Magrath v. Todd. — Ileld, that a defect in an
aftidavit of the execution of a dischurge of mort-
gage which the registrar overlooked. not being
an objection patent on the face of the do ument
as registered. was no objection to the registry.
(Robson v. Waddell distinguished ) JHe'd also,
that defendant being mortgagee of the term
which he siuce foreclosed was bouud by the
covenant to pay rent countained in the uriginal
lease.  Postea to plaintiff.

Lyster v. Rumage.-—Postea to plaintiff for an
undivided two-thirds of the land sought to be
recovered. Leave to appeal granted to defen-
dant in this case and Lyster v. Kurkpatrick.

Waddell v. Corbett —Rule discharged.

Currick v. Johnston.—Judgment for defendant
on demurrer to plea.

Griith v. Hall. — Judgment for plaintiff on.
demurrer, with leave te amend on payment of
costs

In re Scott and the Corporation of the County
of Peterborough.—Held that the "Surveyors’ Act
does wot extend to the re-survey of a whole
township, but ounly certain concessions therein.
Rule absolute to quash by-law, with costs.

The Corporation of the County of Peterborough
v. the Corporation of the Township of Smith.—
Judgment for defendants on demurrer. Count
held bad and ples held good.

Wuliamson v. the Gore District Mutucl Fure
Insurance Co —Rule discharged, with costs.

Golding v. Belknap.—Judgment for plaintiff
on demurrer.

Wilson v. Biggar —Judgment for defendant on
demurrer, with leave to apply to s Judge in
Chambers, on affidavit, to amend.

May v. Baskerville. — Upon defendant under-
taking to let plaintiff have wood on the wharf,
rule to be discharged. otherwise rule absolute for
new trial, costg to abide the event.

In re Lovekin v. Podger. — Appeal from the
County Court of the County of Victoria allowed,
and rule in court below discharged.

HMitton v. Duck.—Rule discharged, with leave
to appeal.

Langway v. the Corporation of the Lownship of
Logan.—Appeal allowed.

Ryan v. Devereuz. — Rule absolute for new
trial. Costs to abide the event .

Davisv. Barnett.—Judgment for defendant on,
demurrer to the first and secoud counts.

The Queen v. Esmonde. — Judgment for the
Crown.

In re Kinghorn v. the Corporation of the City of
Kingston.—Rule absolute to quash by-law, with,
costs.

Smith v. Armsirong.~—Rule nisi discharged.

The Queen v. Hishon.—Conviction quashed.
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Furnival v. Saunders,—Rule absolute.
Ianluch v, Iall —Rule discharged.
Merrilt v. Cousins.—Rule absolute.

December 22, 1666.

Bell v. Mills — Stauds.

The Queen v. The Cunadian Welland Naviga-
tien Company. — Rule nist refused.

Darling ~. Ihtchceck. — Rule nisi refused.
Leave to appeal granted.

Mclennan v. The Port Burwell Ilarbour Com-
pany —Rule nisi retused.

Ockerman v. Clapp.—Rule nisi refused.

Price v. MecCormick et al —Rule refased.

Rastrick v. The Great Western Railway Com-
pany —Stands.

Pomroy v. Wison —Ifeld, that a Court of
Quarter Sessions sitting in appeal on a decision
from a magistrate’s conviction cannot reserve a
point for the decision of one or other of the
Superior Courts: so no decision given on the
merits.

Clurke v Chipman —Ield, that in order to
sustain an action for money paid, it is enough
10 show a virtual though not an actual payment
of money. Rule discharged.

Bank of Upper Cunada v. Quwen.— [leld, that a

venue Inid in << the United Counties of,” de., !

and not County of, &c., one of the United Coun-

ties of,” &e., not sufficient. Judgmeut for defen- |
Leave to amend on payment |
i

dant on demurrer.
of costs.

Unitarian Congregation v. The Western Assu-
rance Company.—TPostea to plaintifis.

Raticeell v. Rathwell—Rule absolute to enter
verdict for plaintiff for $219.

Scratch v. Jackson.—Stands till next term

Souter et al. v. Ilagaman.—Rule absolute for
new trial, on payment of costs before Ist day of
nest term, otherwise rule discharged.

Gore Bank v. Meredith et al.—Rule absolute
to enter nonsuit.

In re Ilyland and the Judge of the County Court
of the County of Iastings.—Rule discharged.

Bickell v. Mathewson et al —Rule absolute, with
costs to abide the event, including costs of the
special case.

dodgins v. Grakam.—Rule absolute.

Jonis v. Seaton.—Rule absolute with costs.

Clissold v. Mackell. —Rule absolute to extend

the time for delivery of appeal on payment of
costs.

«COMMON PLEAS.

Preseut — Ricuarps, C J.; Apay WiLsoy, J.;
Jonx Wisox, J.
December 17, 1866.
Buchanan v. Harres.—Rule discharged.
ZBannerman v. Dewson.—Rale discharged.
Lewis v. Kebly.—Rule discharged.
Anderson v. Orcherd.—Rule discharged.
Carscallan v. The Corporation of the Lownship
of Saltfteet. —Judgment for plaintiff on demurrer,

" with liberty to defendantct

aneiel e bayen
of costs within four weeks.

Meller v. Mdler. — Judgment for p'ay it o
demurrer to second aud third pleas

Bluck v. Allun —Rule absolute to euter ver-
dict for defendaut.

Glass v. O Grudy.~-Ruie dischuged

Commercial Bunk v Coilia +f al. — Judgment
for plaintifis on demuurer.

Wiseman v. Williams et 2l — Judgment for
plaintiff on demurrer. Plaintifi’s rule discharged.
Defendant’s rule refused.

Merner v. Klein.—Rule absolute fur new trial.
Costs to abide the event.

Stabler v. Linster.—Rule vefused.

In e Lennoz and the Police Commissioners of
the City of Toronto.—Ileld, that Police Commis-
siouery have no power to pass by-laws or regu-
lations imposing penalties for noa-complinnce
with their by-laws or regulatious. Rule abso-
lute to quash conviction.

Furnival v. Suunders — Ruie abrolute for a

' probibition.

Kinloch ~v. Hall. — Held thut a plaintiff, al-
though deprived of all cost, in respect of his
verdict under sec. 324 of the € L P. Act, may
yet have full costs on » successful demurrer to
pleas of the defendant  Raule discharged, but as
the point 2 new one, without vosts

Cousins v. Merrill. — Rule absolute, without
costs.

Deecmber 22, 1866,
In re Leys v McPhersan —\ppeal from the
decision of the Judge vl the County Jourt of the
United Counties of York and Peei ailowed, and
rule nisi in the court Lelow to Lie discharged.
Killbride v. Cameron —Stanls for preduction

 of exhibits.

Cosford v. Drew — Defendants amendment

upon payment of 25s. costs, and their judgment
for defendauts without costs.

Millerv. Wiley et al.—Judgment for deizandant,

Meyers~. Brown.—Ield, that if taxes be validly
paid before sale of lands for tuxes the sale is void.
Judgment for plaindff on special case.

The Queen v. Hall.—Judgment for defendant,

Wright v. Skinner.—Rule absolute to enter a
nonsuit.

McCurdy v. Swift.—Rule absolute.
The Queen v. Atkinson.—Convicticn affirmed.

Flood v. The Great Western Railway Company.
Leave to appeal granted.

Bacon left a will appointing six executors,
but no property except his name and memory,
which he bequeathed to “men’s charitable
speeches, to foreign nations, and the next age.”

Lord Clarendon had nothing to leave his
daughter but his executor's kindness; and
Lord Nelson left ncither a will of real or per-
sonal estate behind him, although he bequeath-
ed his adopted daughter to the beneficence 6f
his country.
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ACQUIESCENCE BY LAXNDLORD.

SELECTIONS.

kil

AQQUIESCENCE BY LANDLORD IN EX-

! PENDITURE BY TENANT.
%i{.\.\ssm-:x v. Dysox, Dom. Proc. 14 W. R. 926.

¥Phis celebrated case, sometimes known as
the Huddersfield tenant-right case, is impor-

‘tant, not only in a legal point of view, as

affording an admirable illustration of the rules
ofdaw affecting the question in the cause, but
also from the magnitude of the interests in-
volved, and the extraordinary circumstances
which gave rise to it, which may be fairly

-déscribed by saying that half a million of

money had been laid out on land without any !

_batter title than a few entries in a rent book.

The ownership of the soil, upon which the
gleater part of the town of lludderstield is
kg_';ilt, was at issue in the case. This vast
property had been dealt with in a manner
which, according to the contention of the iang-
lord, was an attempt to introduce a new sys-
tén of conveyancing, while it amounted, in the

ew taken by the tenants, to the creation of
flew copyholds in the present century. The
ficts were these—The town of Huddersfield
s':émds almost entirely upon land the property
of the Ramsden famlly. The late Sir John
Ramsden, in whose time the practice which
formed the subject of the suit, arose, lived at
#&idistance from the town, where he was repre-
sented by certain subordinate agents. The
régular course parsued, whenever any person
;ﬁsllcd to take land for building purposes, was
38 follows :—application was made to the local
agent, the ground was staked out, and partic-
d‘]im's thereof, with the name of the tenant,
were eniered in the estate books, which were
r‘_égulnrly kept like the Court Rolls of 2 manor.
Two courses were then open to the tenant: he
might cither obtain a lease, in which case of

course no question arose ; or on the other hand
he'might hold on at a fixed rent, relying merely
olt the entry of his name in the estate books,
without any further contract or agreement
vz)l}mgower. This was sometimes called ten-
it right; and strange to say, this was the

rs¢ which appears to have been generally

ferred by the inhabitants of Huddersfield,

. =Canny Yorkshiremen though they were.

Yhenever it was desired to sell or mortgage

© any of these tenements, many of which were

ofigreat value, it was effected by a mere entry
inithe estate books.  Sir John himself appears
to have taken little share in the management
of; the property, but it was shown that his

_ Ideal agents were in the habit of urging those

viho applicd to them, to rely on the tenant
g;éht, and not to take lenses, assuring them
that they might depend implicitly on the hon-
our of the Ramsden family, that they would
never be disturbed, and that they might have
Isases whenever they chose. There can be

119 doubt that it was generally believed at the
tme that these assurances were authorised by

Sir John Ramsden; but it is equally certain
that no evidence could be produced to prove
that Sir Jobn was even aware that they were
made. It appeared that hitherto persons who
held land on the tenant-right tenure had al-
ways received leases upon application ; but, in
the opinion of the House of Lords, the evidence
showed that the terms of these leases had been
settled by agreement at the time when they
were granted, and were not regulated by any
ascertained custom, as alleged on the part of
the tenants.

Upon this state of things it was contended
by the present Sir John Ramsden that the per-
sons in question were, in equity as well as at
law, mere tenants at will. e denied that
there was any obligation on the part of the

Ramsden family to treat them otherwise, and
conceived that he acted towards them in an
henourable and considerate manner by offer-
ing them leases for 99 years. The tenants on
the other hand contended that the understand-
ing upon which they had taken their land and
laid out their money was that they were enti-
tled on demand to leases renewable for ever,
and that any disturbance of their tenancies
amounted to a fraudulent breach of faith
against which they had a right to be relieved
in equity: and a bill was accordingly filed on
their part to try the point.

It does not fall within our proviance to con-
sider the question in any other than its legal
agpect.  Thus viewed it cannot be denicd that
there were several circumstances which bore:
heavily ageinst the case of the tenants. In
the first place it appeared that those who took
their land on the tenant-right tenure, paid gen-
erally about half the amount of rent demanded
from those who had leases, a circumstance
difficult to explain upon the theory that both
tenures were ecqually beneficial. Morcover
they were themselves in doubt with regard to.
the precise terms of the leases, to which, on
their theory, they were entitled,—a scrious
difficuity in the way of granting an injunction;
while the House of Lords, as before mentioned,
was of opinion that the terms were settled in
each case by special agrecment.

It being the opinion of all the judges, before
whom the czuse was heard, that no case of
contract was satisfactorily established, it re-
mained to be considered whether relief could:
be given on the ground of fraud; and it was
upon this point that the decision ultimately
turned.

The law upon this subject depends mainly
upon two cases, each of which embodies, as it
were, an important principle.  Gregory v.
Michell, 8 Ves, 828 decides that if a tenant,
under an expectation created or encouraged
by his landlord. that he shail have a certain
interest in land, lays out money upon it, and
the landlord, knowing of the expenditure, lies
by and allows it to go on, this will amount to
a species of fraud, against which relief will be
given in equity, either in the shapo of a speci-
fic interest in the land, if the terms of the con-
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tract are precise, or in that of compeunsation
for the money laid out. On the other hand,
Dilling v. Armitage, 12 Ves. 85, decides that
if a tenant lays out money in building, &c., in
the hope of an extended term or otherw ¢
but without the knowledge of the landlord, he
has no claim to relief either in law or equity.
The question was whether the present case
came within the one rule or the other, 2 point
which of course depended upon the evidence.
Vice-Chancellor Stuart, in whose court the
suit was originally brought, took the tenants’
view of the matter, considering that substantial
justice was on their side; and decreed accord-
ingly. From this decision the case was taken
direst to the House of Lords, when Lord
Kingsdown agreed with the court below ; but,
the majority of the learned Lords present being
ef a coutrary opinion, it was declared that the
bill ought to bave been dismissed. We s 0.
join the following passage from the judgment
of Lord Chancellor Cranworth as embodying
substantially the view taken by the House of
Lords :-—*If a stranger build knowingly upen
my land, there is no principle of equity which
prevents me from insisting on having back my
jJand, with all the additional value which the
«occupier has imprudently added to it. If a
tenaut of mine does the same thing, he cannot
insist on refusing to give up the estate at the
‘end of his terrr. It was his own folly to build.
I have already stated that there was no agree-
went with the landlord, for any further estate
-or interest, but if it could have been shown on
the part of the respondent that the landlord,
believing the tenant to be ignorant of his
rights, had purposely advised him to go on,
the case might fall within the same principle
as a case of fraud. But no such case has been
made out to my satisfaction.”

Thus ended this celebrated case, much to
the advantage of Sir John Ramsden, and
equally to the detriment of the townspeople
of Huddersfield, a memorable instance of the
danger of attempting to dispense with the pro-
per legal forms of conveyancing.—Solicitors’
Journal.

RECENT LEGAL APPOINTMENTS.

‘The legal consequences which flow from a
-change of ministry are always of interest to
the profession, (and these which the recent
change has produced, both in England and
Ireland, have been of more than usual impor-
tance. The highest office on the bench and
the highest offices at the bar, are of course
necessarily involved in such a proceeding ; but
both at Westminster and Dublin further
effects have resulted from the going out of one
ministry and the coming in of another, which
we have recently witnessed. In Scotland the
necessary changes are confined to the law-
officers of the Crown, and do not affect the
bench ; and in the instance now referred to,
no such collateral results as have been ex-
perienced in Westminster Hall and the Four

l
|
|
!
i
.
I
|
1

Courts, have disturbed the screnity of th
Parliament House.

The English appointmrents, we mayv  take
upon us to say, have heen most satisfacton
to the profession. Nothing could be mm,
proper than that the wrear seal <hould b
again entrusted to Lord ¢ hiclmsford.  When
in 1858, he was made Lord Chancellor, doubss
were entertained as to the manner in which
one, whose fame had been uchicved at the
Common Law Bar, would acquit himself as a;.
equity judge; but the result proved that
these doubts had been uncalled for.  Since he
left office in 1859, his judgments in the Iouse
of Lords have still further advanced his repu-
tation as a lawyer. No man was ever more
Incid in the statement of his arguments and
views than Lord Chelmsford. We have had
many more learned and profound lawyers, but
few who could set forth their opinions on any
legal question in a more¢ clear and intelligible
manuner. His ability as a #isi prius advocate
was universally aeknewledged, and he wa.
equally distinguished when at the bar by the
manner in which he conducted an argument
in banc. The qualities which he has shown
as an appellate judge, were only such, as those
who knew him had anticipated ; aud whether
he may be destined to occupy the woolsach
for a longer or shorter period, it wmay be con
fidentally expected that his judicial reputatior
will be proportionately enhanced.

The appointment of Sir Hugh Cairns a
Attorney-General, was, under the circum
stances, almost a matter of course. No om
has ever doubted his great ability as a lawyer,
and his efficiency in the House of Cowmmon
made him invaluable to any minist1y. No les
deserving was Mr. Bovill of the position wlicl
he has attained as Solicitor-General. "His sue
cessful career at the bar, and his popularit;
with the members of his circuit and the ba
generally, rendered his appointment highly
satisfactory to the profession. No man eve
more fairly and honourably earned the impor
tant position of Solicitor-General than Mr
Bowll; and whatever fortune may have o
store for him, we are persuaded that he wil
be found qualified for any office to which hz?
may be called. i

With respect to the circumstances whick
led to the vacancy on the bench, which has
been filled up by the appointment of St
Fitaroy Kelly as Lord Chief Baron of tie
Court of Exchequer, we must be allowed t
express a sincere wish that anything simila
may never again occur.  When a judge feer
himself incapacitated for the proper discharg
of his duties, he ought to retire at once, anc
not wait for a change of miaistry, or any
party or political contingency. The proceed:
ing to which we refer was scarcely fair to the
bar, and it was certainly not satisfactory to the
public. But as regards the appointment ¢
Sir Fitzroy Kelly, we may venture to say, that
it has been unanimously approved of by the
profession, His great ability, the high posi.

Yt e
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tion"which be occupied ai the bar during so
many years, and the kindness and courtesy
which he invariably showed towards all the
members of the profession with whom he was
Erought into contet, have rendered his eleva-
#ion to the bench as popular as any other we
Fhave ever known.  The only cause of regret
st be, that f1e was not appointed to a judi-
i¢ial oftice at .n carlier period in his carcer.
JBut however much we may feel this, we have
Sentire confidence that he will discharge in a
glomughly efficient manner the duties of his

e

ew position. Over-subtiety and over-copi-
zousness were the fanlts of Sir Fitzroy at the
g&ar, and these would be still more serious
$faults on_the bench. Those, however, who

ave had dpportunitics of meeting him incon-
‘%rl'ﬂtation, know how readily he could seize the
Zmain features of a case, how quickly he could
~¥rasp the true bearing of facts, and how skil-
fully he could thread his way through
any legal complication. The patience and
attention, also, which he brought to the con-
Sideration of any matter that came before him,
re well known to all. These qualities, we
énake no doulit, will shine out conspicuously
on the bench; and 1t will be found, we feel
i(:onﬁdent, that the method which he too much
followed at the bar, of making every possible
ipoint, and leaving nothing unsaid that could
e said, was only adopted by him from his
ﬁ\_‘eat anxiety for the interests entrusted to
him. We may be very sure that on all occa-
sions he will give an attentive and patient
pearing to the bar, and that, as a rule, he will
puly interrupt counsel, arguing in bane, for
his own information, or for the purpose of sav-
Ing the time of the court. We are cqually
convinced that he will in no case allow him-
self to be carried away by any prejudice or
feeling in the discharge of his duty as a judge;
that he will interpret and apply the law in a
¢alm and scrupulous manner ; and that when-
ever he has to exercise a discretion, it will be
done in an impartial and liberal spirit. The
buly danger is lest from his desire to lay
ﬁverythgng fairly before the jury, he should
be lead mto to great prolixity in summing up;
but against this tendency we Lave every con-
_idence that he wiil endeavour to guard
'l,nmsclf.*—-Law Magazine.

%

%‘Sinc@ the above was in type, tho resignation of Sir J. L.
night Bruca aud the new appuintments consequent there-
Ap2u have taken place.  We may well congratulate both the
Puablic and the profession on tho acceptance by Sir Hugh
gai.rns. of a seat on the Bench as one of the Lord's
Justices of Appeal  No man could bo butter qualified for
luc.h 2 office. Whatever sarrifice Sir Hagh Cairns may
huve maoe, we truar that he will find be has received no
gmall compensation in having attained n po-ition of grent
di:nity and uswfulnesr where he will be perfectly at home,
aud where his fine legal intelieet will have ample scope.
Wo need searcely add that he carries with him to the Bendh,
the best wishes of th - profession. he appintment of Mr.
Roltas Attornov-General, hax recvived unjversal approvatio .,
tnd thero 1= onlv one opinfou ns 10 the very haadsome man-
ner fu which Sir W Bovil! has acted.

THE RETIREMENT OF CHIEF JUSTICE
ERLE.

Very scldom in the history of the legal pro-
fession has there been witnessed a more im-
pressive scene than that presented on Monday
last in the Court of Common Pleas. One of
the greatest magistrates who has presided in
an English court of justice since the days of
Lord Mansfield was sitting on the bench he
had so long adorned for the last time, and
members of the bar to whom he had endeared
himself by long years of patient forbearance
and never-failing courtesy crowded every cor-
ner of the court, eager to do him honour. Tt
is not every day that the public and profes-
sional voice alike demand that a retiring judge
should bid a formal farewell to active life. But
in some cases it is impossible that he should dis-
appear from the busy scenes of professional
existence without public observation. Chief
Justice Erle was himself anxious to have des-
cended unnoticed into privacy; but. as the
Attorney-General observed in his admirable
address, it was impossible that he should be
permitted to do so. ‘There are occasions,”
he said ¢ where an enthusiastic and unani-
mous feeling of veneration and regard requires
expressioa,” and this was one of them. From
the leader of the bar to the humblest juaior,
one sentiment animated the profession:—a
sentiment of profound respect for one of the
noblest, and, at the smwe time, most simple
characters that has ever lent dignity to the
administraticn of justice.

The ecloquent language of Sir John Rolts
although spoken only in the name of the bar,
will be adopted by the entire legal profession,
and by the public. Indeed it would be impos-
sible to praise too highly the manner in which
the retiring judge performed the duties of his
office, nor could any words express too
warmly the affectionate respect which was
felt for him by all practitioners in his court.

In expectation of the ceremony, the Court
of Common Pleas was crowded long before the
judges took their seats. About half-past
eleven the business of the day began by the
delivered of judgments in the only two cases
in which the Court had taken time for con-
sideration. The motions being few and short,
the Court adjourned after sitting for about an
hour. The Attorney-General, the Solicitor-
General, and Queen’s Advocate now came into
court. Sir Roundell Palmer also took his
place in the front row of the bar. Every seat
in the court had long before been filled. And
now every foot of standing-room was also oc-
cupied. At one o'clock all the judges of Com-
mon Pleas eame into court and took their
seats. Lady Erle had a place upon the bench,
and many other ladies were seated in the gal-
leries. The whole of the bar then rose, and
the Aftorney-General deuvered an address
which was admirably appropriate in language,
and sounded like the genuine utterance of the
speaker's heart
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‘The bar found a worthy spokesman in an
Attorney-General, whose own great qualities
enabled him thoroughly to appreciate those of
Sir William Erle. He was right in supposing
that a mere panegyric on the high judicial
qualities of the Chief Justice would have
been wholly insufficient. A tribute was
required, and was cloquently rendered {o “ the
simplicity and elevation of character” with
which the exercise of these qualities had been
illustrated. Scarcely ever, in truth, has so
gentle a disposition or so kind a heart been
associated with so strong a head.

The hearers of that speech, while ackow-
ledging that the head of the Evnglish bar well
sustained its reputation, could not forget that
which is perhaps the highest merit of the
speaker, that his mental culturc has been
mainly the work of the leisure hours of a
laborious professional career. But we will
venture to say now on behalf of the body of
solicitors, as the Attorney-General has said on
behalf of the bar, that we feel, and desire to
acknowledge, that under Sir William Erle’s
presidency i the Court of Common Pleas the
great judicial duty of reconciling, as far as
may be, positive law with mora! justice, has
been satisfied. The court of which he has
heen chief judge has attained the highest con-
fidence of the suitor, the public, and the pro-
fession.  We will say also, adopting the words
already quoted, that the simphcity and cleva-
tion of character of the retiring judge com-
manded admiration, while his kindness and
courtesy won regard. The clearness of his
charges to juries, and the quaint humour by
which he often illustrated his meaning, will
be long remembered by practitioners in  his
court. It is true that when he had once
formed an opinion he rarely changed it, but
his opinion was very likely to be right. When
Sir E. V. Williams, who is unfortunately deaf,
was a judge of his court, it was usual with
him to repeat, for the benefit of his colleague
the arguments of counsel, giving to them occa-
sionally a slight and exquisitely droll varia-
tion. In discussing legal questions he always
used simple and lucid language, because he
was thoroughly master of the subject he dis-
cussed.  In disposing of business at Nisi Prius
he was rapid without undue haste, and cer-
tainly therc was no signs when he sat before
the Long Vacation in Middlesex and London,
of any failure of those mental powers which
made him one of the best judges known cither
within living memory or by tradition. Using
once more the words of the Attorney-General,
Sir William Erie has retired from judicial life
while still in *the full possession of the
greatest judicial qualities.”

It may confidently be asserted that Sir
William Erle never wilfully and unneeessarily
inflicted pain or humiliation or any human
being. His conduct to young professional men
was especially courteous. The youthful mem-
Jbers of many a circuit will always retain a
grateful recollection of the cordial and graceful

hospitality which converted the *judges' dir
ner’” from a solemn cy¢remony into a hapy
festival. e possessed, in an eminent degre
the art of putting men at their ease.  All £
demanded was that they should be as una
fected as he himself. There was nothing
the “don” about him, though he was ever
inch a ““chief” Tn his manners a rare comb
nation was exhibited between perfect dignit
and hearty kindliness.

It was a remarkable coincidence that thi
retirement took place on the very same day o
which, forty-seven years before, Mr. irle wa
called to the bar, Ile was called on 26¢
November, 1819, and in 1585 he reccived a sili -
gown. Upon the retirement from the Westen
Circuit of Mr. Serjeant Wilde, and Sir Wilhar
Follett, Mr. Erle became the leader, havin
next to him, in amount of business, Mr. Crow
der (afterwards a judge of the Court of Cow
mon Pleas), and Mr. Serjeant Bompas. 8i
Alexander Cockburn also belonged to th
Western Circuit at that time, but he did ne
come regularly. Tt is remarkable that thi
eircuit should have reckond among it
members at the same time three men wh
were afterwards Chief Justices of the Com
mon Pleas, and of whom one became Lo
Chancellor, besides Sir Williamm Follett, whe
probably would have become Lord Chancello:
had he lived till 1852. Although the west o
England is not conspicuous either for wealtl
or intellectual activity it has usually happenec
that the leaders of its circuit are amongst the
formost advocates of the entire bar. Thost
who have knowa Sir William Erle upon th
bench will not need to be told that he was ne
an orator at the bar, but he was a very forcible
speaker, and an exceedingly keen and dexter
ous cross-examiner.

During the last twenty years three judge
have obtained the honour of a public recognt
tion of their virtues upon their retirement from
the bench—Sir John Patterson, Sir Joho
Coleridge, and Chief Justice Erle, and it i
hardly too much to say of the Jast that he com
bines the high qualitics of the two first
Singularly enough all three owed their judicia
position in the first instance to the same politi,
cal opponent—Lord Chancellor Lyndhurst
Sir John Patterson was made a judge in 1830
previous to the resignation of the Duke o
Wellington.  Sir John Coleridge was appoint:
ed during the brief ministry of Peel in 18343,
and Sir William Ere was placed in the Con
mon Pleas in 1844, during the second ministry
of the same statesman. ‘lI'wo years later h
was transferred to the Queen’s Bench, when
he remained until, in 1839, upon the promo
tion of Sir Alexander Cockburn, he returned
to preside over his old court. It will be long
ere we look upon his like again.  Many judges
have inspired as much respect, but few have
ever been regarded with as much affection.

His plain speech and homely manners might
have disguised from a saperficial observer o
the daily work of the court the fact that its
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chief was an acccmplished lawyer. e
Inboured with untirng diligence to do his
duty, and he has beer: rewarded by the unani-
mous testimony of the profession that he did
?it, well It was evident when he answered the
§§i\ttorncy-(icncm\’s address that he was labour-
wing under strong emotion, e had written
ut his speeeh Leforehand, not because he had
‘any difficulty on ordinary occasions in cloth-
due his thonghts in appropriate words; but
ecause on this occasion he could hardly trust
imself to control his feelings, and the written
,g?poech before him was, if we may so say,
fgomething to hold on by. 1t was altogether
sakin to his character to prepare a formal
i?jil:lrangue at this or any other time, and if his
Fspeeen be looked at it will be found like all his
“utterances, simple, natural, and going exactly
"o the point. [ have laboured to do justly
%gccording to law, and to obey humbly the
ower that gave me a sense of right.” Such
as his own deseription of a judicial carcer,

?cxtcnding over twenty-two vears, in which he
Zhad devored the best of his abilities to the
’{@uties of his office unceasingly to the present
f‘timo, when he found need for some abatement
gof work. The word of approval pronounced
zby the Attorney-General were “a strong sup-
Fport and reward” to him. Let us say once
dmore that those words spoken on behalf of the
g‘bm‘ are adopted by the solicitors, and that the
zentire legal profession join in heartily bidding
38ir William Erle farewell.

= The homage of all, to quote once again the
geloquent words of the .ttorney-General, is
f?}ike due ‘“to the worth of the man, as well
{%as to the dignity of the judge.”

% He has retired while apparently retaining
Full possession of his fine judicial faculties,
Fbut obeying an inward warning that he needed
zfome reliel from labour. It 'is to be hoped
‘;gl_mt the country will still enjoy the benefit of
“his great learning and long and varied expori-
zénce in a court of ultimate appeal, and also
“that the court which he has quitted will main-
Fain the reputation which it acquired under
his presidency.— Solicitors Journal.
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BIR JAMES LEWIS KNIGHT BRUCE,
D.C.L., F.R.S, F.S.A.

« Lhe Right Hon. Sir James Bruce, whose
;eath is arsounced in another column, was
jhe youngest son of Mr. John Knight, a
‘gentleman of property in Devonshire, by
‘Margaret, only daughter and heiress of Wil-
,';L‘lm Bruce, of Kennet. Glamorzanshire, Esq.
James Lewis Knight was born in 1791, and
Wus originall intended for a solicitor.  Cireum-
Btances, however, rendered it advisable that he
ihould selecet the other branch of the profes-
$ion, and accordingly, in 1812, he was admit-
ted a student of the Honourable Society of
dincoln’s inn, by which he was in 1817 called
fo the bar. He at first joined the South
SWales circuit, but very soon devoted himself

! Lords in opposition to it,

.selected for the office.

exclusively to practice in Equity, where his
great talents and industry soon secured a large
practice. In 1829 he was appointed King’s
Counsel, and in 1831 was returned to Parlia-
ment for Bishop’s Castle—a borough which,
in the next year, found its way into the ecle-
brated **Schedule A.” In 1834 he received
the degree of D.C.L., “honoris causd,” {rom
the University of Oxford.

In 1837 he assumed the additional surname
of Bruce by Royal license, out of complement
to the family of his mother, whose rame, in-
deed, scems to have been.a favorite amongst
her family generally. The Lord Justice's
eldest brother is John Bruce Pryce, Esq., of
Duffryn, Glamorganshire (whose second son
again is well known as the Right Hon. Henry
Austin Brace, wmquhile Vice-President of the
Education Board,) and his second brother, the
only memter of the family who adhered to his
patronymic, was the late Dean of Llaundaff,
Dr. William Bruce Kinght.

‘When the memorable contest concerning the
Municipal Corporations Reform Bill was in
progress in 1835 Mr. Knight was sclected as
their counscl, along with Sir Charles
Wetherell, by the opponents of that measure,
and was heard at the bar of the Iouse of
He was afterwards
one of the leading counsel in the celebrated
case of Small v. Atwood, the late Lord Taro
(then Mr. Serjeant Wilde) being his opponent ;
this was the last case of any importance in
which he appeared as counsel, for the Act (5

i Vict. c. 5) for abolishing the Equity Jurisdic-

tion of the Court of Exchequer, which was
even then in its progress through Parliamert,
authorised the appointment of two new Vice-
Chancellors, and Mr. Knight Bruce and M.
(late Sir James) Wigiam were accordingly
Appointed to this post
at the age of fifty, he has for a period of a
quarter of a century continued with *dis-
crimination, ability, and good temper,” to dis-
charge the onerous duties of an equity judge.
When, in 1851, the Act (14 & 15 Vict. ¢. 83)
constituting the Court of Appeal in Chancery
was passed, Sir James L. Knight Bruce and
Lord Crarworth, then the two senior Vice-
Chancetlors, were promoted to be Lords Jus-
tices of that court, the vacant Vice-Chancellor-
ships being filled by Viece-Chancellor Kin-
dersley and the late Sir James Parker. From.
that time until his retirement in the course of
last vacation Lord Justice Knight Bruce acted
as senior judge of the Court of Appeal, at
first, along with Lord Cranworth, and, after
his appointment to the woolsack in December,
1852, along with Lord Justice Turner, who
now succeeds him as scnior judge of the
Court, and he also, during the samec period,
rendered inestimable service as one of the
members of the Judicial Committee of the
Privy Council. Although it is truc that his
Lordship’s energies were rapidly failing, so
much so that for nearly a twelvemonthihe had
not, we believe, delivered a single judgnent at
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length, simply contenting himself with an ex-
pression of concurrence in, or dissent from,
the judgment pronounced by Lord Justice
Turner, yet even when he seomed to be
feeblest, and when to a casual observer he
appeared practically unconscious of all that
was passing, he would suddenly bring outone
of his characteristic terse humorous sayings
which would prove to the attentive observer
that he had not really lost a singl. word.

The following extract from an article in the
Gurdian is attributed to a great dignitary at
the bar, than whom no one is better entitled
to pronounce an opinion :

“But though his great penetration and
quickness, and his wonderful aptitude and
talent for business, made him, in his best
days, an admirable judge, so far as councern-
ed the interests of the suitors, yet his habit,
which very much increased on him of late
years, of deciding the case on hand with afew
short words, without examining and stating at
length the reasons for his judgment and the
law which bore on it, have prevented him, per-
haps, from taking that great and distinguished
position as judge of which he was so
eminently capable. Of the numerous judg-
ments delivered by him, those which will
hereafter be referred to as settling or elucidat-
ing the law are few and far between ; and their
number is by no means such as we should
have anticipated from his great general repu-
tation and undoubted learning and capacity.
Yet there are some few judgments of his
which will be remembered, not only for their
sparkling cleverness and power, but as exam-
ples of legal reasoning and as settlements of
vexed and intricate legal questions. Sowme-
times, too, there was a certain irrepressible
humour about even his gravest judgments,
which was eminently characteristic of his
genceral mode of getting through the otherwise
dull and prosaic transactions of the court in
which he sat. Thus, in the ‘Burgess's
anchovy case,” in which two brothers Burgess,
sons of the original inventor of the sauce, were
the litigants, and in which the brother who
succeeded to the business and ‘the Sauce,
compiained that the brother who had not in-
herited it was nevertheless vending * Bur-
gess's' sauce, the Lord Justice, deciding
against the complainant, commenced as fol-
lows:—* All the Queen's subjects are entitled
to manufacture pickles and sauces, and not the
less so that their fathers have done it before
them  All the Queen’s subjects are entitled
to use their own names, and not the less so
that their fathers have done it before them.’
‘Che conclusion followed of conrse.”

The following is an extract {rom the open-
ing of his judgment in Barrow v. Barrow,—
a good specimen of his wit, humour, and
felicity of expression :—

“These and two other suits are the fruits
of an alliance between a solicitor and a widow
who, for the first sixty days of their married

life—namely, from the 30th of July to the

28th of September, 1850, lived, as well as
quarrclled, together, but at the end of that
period parted, exchanging a statc of conflict
which, though continual, was merely domes-
tie, for the more conspicuous, more disciplined,
and more effectual warfare of Lincoln’s-inn and
Doctors’-commons.”

It is needless to multiply instances.  If any
of our readers wish to see how a vein of con-
centrated humour which would have done hon-
our to ook, expressed in the tersest and most
epigrammatical language, can be sustained
throughout the whole of a lengthened dis-
course, without detracting for a moment from
the clear logical accuracy and ** consequence”
of the reasoning, that reasoning being itself a
perfect example of judicial logic, let him read
the judgment of the Lord Justice in Thomas
v. Roberts (the Agapemone case), 3 De. G. &
Sm. 758.

Sir J. L. Knight Bruce married in 1812 (at
the early age of twenty-one), the daughter of
Thomas Newton, Esq., by whom he leaves
surviving one son, Lewis Bruce, who acted as
his private secretary, and two daughters, Eliza,
the wife of ¥. S. D. Tyssen, Esq., and Caro-
line, widow of the late John George Philli-
niore, Exg.,, Q.C., a bencher of Lincoln’s-inn,
and reader in constitutional law and legal
history to the Inns of Ccurt. His eldest son,
Horace Lewis, died in 1848, leaving issue. Sir
James died at Roehampton, Priory, Surrey, on
Wednesday, November 7, atabout four o’clock
p.m.  Although his death cannot be called
‘sudden,” as his health had been obviously
failing for so many months, and he had been
besides peculiarly unwell during the last fort-
night, yet, it was, believe, ‘ unexpected,” that
is, it was not anticipated that this particular
attack would terminate as it has done, though
but slight, if any, hopes were entertained of his
ultinate recovery from the disease. —Solicitors
Journal,

ADDRESS TO THE LATE CHIEF
JUSTICE LEFROY.

A deputation from the Council of the
Incorporated Law Suciety of Ireland, consist-
ing of the following gentlemen—Richard J. 1.
Orpen, President; Arthur Barlow and Edward
Reeves, vice-presidents ; Robert J. 'I'. Macrory,
John H. Nunn, John Fox Goodman, William
Read, Henry Thomas Dix, Thomas Crozier,
and John H. Goddard, Sccretary—waited on
Tuesday upon the Right Hon. Thomas Lefroy,
late Lord Chief Justice of Ireland, for the
purpose of presenting him with an address,
of which the following is a copy :—

“ Zo the Right Honovable Thomas Lefroy, late Chef
Justice of Ireland.

¢ Sir—O0n behalf of the attorneys and solicitors
of Ireland we desire to offer you the expression
of our deep respect and esteem upon the occasion
of your retirement from the hizh office which you
have long filled with such ability and dignity.
It is with much pleacure that we bear testimony
to the profound learning, deep sagacity, and un-
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wavering patience which has ever marked your
jndicial character, and although we feel that your
iéngthened public service forms awple reason for
retirement from the onerous duties of the bench,

we are sensible that by that event it has lost une
&f its brightest ornaments, in whose hands justice
was administered, not only with power and im-
‘partially, but also with that dignity which should
ever accompany such administration, and which
gecures for it reverence and honour, We desire
}S:xrt,icularly to refer to the support you have uni

orinly afforded us in endeavouring to uphold the

Character and social status of our profession, for |

awhich we tender our grateful acknowledgement.
.%‘rusting that the remaining years of a life so
‘honourably and profitably spent may be passed in
ZEappiness and peace—I remain, sir, ca behalf of
fihe council, your faithful servant,

3 “Ricuarp J. Tuego Orrpex, President.,
“John Goddard, Secretary, Solicitors’ 1iall,

) Four Courts, Dublin, 2uth November.”

% The late Lord Chief Justice thereupon read
‘and handed to the president a reply (written
“out entirely by himself, to be preserved as a
Tecord by the society) of which the following
s a copy 1 —

ES

v v

; “ Leeson-street, Nov, 20, 1866,
% “GestieMex—I find it difficult adequately to
pexpress the gratification I feel in receiving the
#address you have presented to me on behalf of
“the attorneys and solicitors of Ireland. Such
3testimony, not only of approbation, but, as you
shave kindly said, of respect and esteem, founded
suipon the discharge of those public duties, of
Awhich, for more than & quarter of a century, the
fmembers ot your budy have necessarily been
*Yeonstant and” watchful observers, may well be
Jregarded 2s o source of honourable pride and
Ipleasure, and I beg to assure you I shall always
“60 esteem it. Your address refers to a subject
Gwhich has long engaged my anxious attention,
::‘g.and though now withdrawn from the sphere of
fduty in which I could effectively assist the
wpraiseworthy efforts of the Law Society to uphold
fthe character and social status of that important
Zbranch of the legal profession to which you be-
,".,rs}ong, yet I shall not cease to feel a decp interest
'}gu the subject. My long experience in the admin-
Mstration of juitice has strengthened my early
gonvictions as to the evil of the practice which
mow prevails of allowing men to take upon them
3the duties of your profession who have neither
1f5the education nor the intelligence necessary for
“Hthe purpose: a practice which is opposed to the
sewell and wisely established rule in England, and
awhich deprives the suitors of the security they
ught to have in being represented by those who
have been admitted as members of your profes-
~23on, and who, as officers of the court, are subject
f'igo its control. It scems to me that the interests
ot only of your profession, but of society at
“large. requirethe abolition of such 2 practice, and
+if 2 remedy cannot otherwise be provided for the
<evil, 1 trust the aid of the Legislature may be
gobtained for the purpose.—I remain, gentlemen,
3% yours very faithfully and obliged,
: “Tuoymas Lerroy.”
The members of the deputation, after the
presentation of the address, were hospitably
entertained at 2 handsome luncheon provided
for them.— Exchange.

COMMISSION IN ENGLAND FOR A
DIGEST OF THE LAWS,

The Gazette of Tuesday last contains the
announcement that the Queen has been pleased
to appoint the Right Hon. Robert Monsey,
Baron Cranworth, the Right Hon. Richard,
Baron Westbury, the Right Hon. Sir Hugh
M'Calmont Cairns, Bart., a judge of the Court
~f Appeal in Chancery, the Right Hon. Sir
James Plaisted Wilde, Bart., Judge Ordinary
of the Court of Probate and Divorce, the Right
Hon. Robert Lowe, Sir W. Page Wood, Kut,
a Vice Chancellor. Sir George Bowyer, Bart.,
Sir Roundel Palmer, Knt., Sir John George
Shaw Lefevre, K. C. B,, Sir Thomas Ershine
May, K. C. B,, William Thomas Shave Dauicl,
¥sq., one of her Majesty's counsei: Henry
Thring Esq. and Francis Savage Reilly, Esq.;
Barristers-at-Law, to be her Majesty's com-
missioners to enquire into the expedicney of o
Digest of Law, and the best means of accom-
plishing that digest, and otherwise exbiliting
in 2 compendiouws and accessible form the law
as embodied in judicial decisions.

There is but the one opinion as to the ex-
pediency . nay, the absolute necessity, for the
accomplishment of this difficult. this Herculean
task. Itisas much for the benefit of the public
at large as for the profession in particular that
our judge-made law should be brought within
easy reference to the practitioner and student
by exhibiting itin a compendious and accessi-
ble form; by expunging all that is obsolete—
all that has been overruled. And as the ex-
pense of this great and desivable undertaking
will bear some proportion to the extent of tne
work to be accomplished, which must be paid
out of the public treasury, we are interestec
in seeing that the commission is composed of
such practical materials as will afford some
reasonable guarantee that the work will be
effectively performed. Of the great talent and
ability of the body of the commissioners there
can be no second opinion. But itis not great
talent alone that is required for such a com-
mission as this; we want that practical ability
and experience which can advise and suggest,
and can overcome the difficulties that must be
constantly cropping up : we want a practical
mind that has already been engaged upon the
analysis, arrangement, and condensation of our
law; and we look in vain to the constitution
of this commision for such men; indeed they
seem to be designedly omitted. — Solicitor’s
Journal.

The celebrated Sarah, Duchess of Marlbo-
rough, left Pitt £10,000 for *‘the noble defence
he had made for support of the laws, of Eng-
land, and to prevent the ruin of his country.”
A similar bequest was not long since made to
Mr. Disraeli.

Chatterton’s will was a strange one, consist-
ing of a mixture of levity, bitter satire, and
actual despair, announcing a purpose of self-
destruaction.
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Marknax v. Toe Great Westery Ramwway Co.

[Q. B. Rep.

UPPER CANADA REPORTS.

QUEEN'S BENCHL.

Reported by C. Rosixsox, Esq, Q C., Reporter to the Court )

Maskuan v, THe Grear WesterN RAlLway
Comrany.

Railway Act. see. 147—Horse not * in charge?

The plaintifl's son. as it was getting dark, was taking three
iimces along a rond which crossed dafondant’s raibway,
riding one, leading another, and driving the third. This
last horse, being from sinty o one hundred feet in front,
attempted to cross the track as a train appronched, nnd
was Killed—Zld, upon a bill of exceptions tendered in
the County Court and ceror thereon, that the horse was
rot *“in chorge of " any person within Cousol. Stat. C
¢. 06, see, T4, aud that the plaintitf could not recover,

[Q. B., T. T, 30 Vic., 1566.]

* Error from the County Court of Essex.

Defendants were sued for killing the plaintiff’s
Lorse. The defence was rested on the provisious
of Consol. Stat. C., ¢. 66, secs. 147, 148, 149.

It appeared from the plaintiff’s evidence that,
Jjust as it was getting dark in the evening. the
plaintiff’s son, nineteen years old, was riding
one horse, leading another, and driving a third
horse in front, nlong a road crossing the railway.

The horse killed was from sixty to one hun-
dred feet in front of the driver. He apparently
beard the train and attempted to run across the
track, but was killed when he got half way over.
It was blowing so hard that the witness could
not bear the train till it was close upon him, and
heard no whistle till the train was right upon
him; it had just commenced to rain; he said he
did not take much potice about the train.

On this it was objected that the plaintiff must
fail; that the horse was at large, and not *‘in
charge of ” avny person, &c., under the statute.

The learned judge, however, left the question
to the jury, who found for the plaintiff.

The defendants tendered a bill of exceptions,
upon which error was brought to this court.

1rving, Q C., for the defendauts.

Prince, Q. C, contra.

The ca~es cited are referred to the judgmeunts.

Haocarry, J.—The objection comes before us
as if on a demurrer to evidence—whether, ad-
mitting the truth of the plaintiff’s evidence, it
was sufficient in law to entitle ber to recover.

Was the horse killed ‘¢ at large,” or wasit “in
charge,” within the meaning of the statute ?

Cases have occurred under the act in our own
courts nearly approaching to the present.

In Thompson v. Grand Trunk Ralway Co. (18
U. C. Q B.94), a boy was driving four horses loose
before him. He drove them through a gate on
a road about sixty yards from the crossing. 1lle
tried to get ahead of the horses as he saw the
train approaching, but they ran to the crossing
and were killed: The late Sir John Robinson
said: * There could be po stronger case against
the plaintiff’s recovering, even if there was no
such statute in force as the 20 Viec, ch. 12, sec.
16; but with that statute in force, there can ke
not theslightest room for doubt, for wc consider
it clear that upon the facts proved these horses
cannot be held to have been in charge of the boy
within the meaning of the statute, so that he
couid preveat their loiteving or stopping in the

oy

bighway at the point of intersection with the
railway. If he had had even one of the four
horses secured by a bridle or halter, there woui?
have been rather more pretence for admitting
the horses to be in his charge, for the others
would probably, though not eertainly, have re-
mained near the one he was leading.”

In the next case in tae 2ame volume, Cooleuy
The Grand Trunk Rattway Co., (p- 9G), the plain.
tiff’s servant drove his three horses for thewm
barn to the highway, and along the highway to
a watering place existing close to the railway
track. He used no halter nor did anything more
than drive them loose before him. A train came,
and the horses ran on and along the track, and
one was killed. It was held that the plaintiff
could not recover; the same learned judge say-
ing it was clear that the plaintiff’s horse when ir
got upon the railway was not in charge of any
person within the meaning of the statute.

We cannot distinguish the case before us from
those cited, unless the fact that the plaintifi’~
servant was riding one horse sud leading the
others, will enable us to say that the third horse
allowed to go Joose in front was in his charge.

Tu the first case cited the Chief Justice notices.
without deciding, the aspect of such a state ot
facts. He says there would have there been
rather more pretence for admitting the horse t.
have been in echarge. We are unable to see how
the horse driven from sixty to one bundred feet
in fror:t of the others, which doubtless were duly
«in charge,” can be said to have been yro-
perly under the man’s control. The event shewed
his utter inability to prevent the animal running
on or across the track. Commeon sense would
suggest that in the dusk of the evemng a train
rushing rapidly past the point that the witness
was appronching, would startle a horse so driven,
and render bim quite unmanageablo.

If animals usually driven—viz.: oxen, pigs or
sheep—have to approach or cross a railway, we
should naturally consider them as ¢ in charge”
when the person or persons driving them conld
readily head them off or turn them if necessary
from the track; but a mounted man leading a
second horse would t-e, as happened beve, guite
unable to stop a borse driven before him aud
allowed to be from fifteen to twenty-five yards
in front. He would be at least equally helpless
while he bad to manage his own horse aud that
which he was leading, and at the same time pre-
vent the animal some distance before him from
rushing forward to the track, as if he were on
foot with all three horses loose before him.

We had occasion in a foermer case of JicGec v.
The G. W. R. Co. 23 U. C. Q B. 293, to notice the
large object of public safety contemplated by
the legislature in making this most salutary pro-
vision respecting cattle. See also Studer v.
Buffalo and Lake Iluron Railroad Co., ente,
p. 163. 1t should not be frittered away by
such distinctions as are sought to be established
between this and the decided cases.

We think the horse was uot under that control
and care which a due regard to the lives of the
travelling public (if not to railway corporations)
required its owner to bave provided for it at the
time it was killed by defendants’ train ; and that
the appeal to this court must be allowed, and the
judgment below be reversed.
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DraAPER, C. J.—I agree in the views expressed
by my brotber Hagarty, and based upon the
Jjudgments of this court given when Sir John
Robingon presided over it.

& The result of those decisions I take to be, that
Thorses which are driven near or across the rail-
“way loose, without balter, bridle, or other similar
Hastening, and therefore under no actual present
‘check or holdfast, aud are not so close to their
driver as to be under his immediate manual con-
Arol and restraint, are not “in charge’ within
‘the spirit and meaning of sec. 147 of * The Rail-
Hway Act” of this Province.
* Hence where the evidence for the plaintiff
iclearly and decisively shews that a borse for the
Zilling of which by their locomotive, &c., an
jaction is brought against a railway company,
fwas not so in charge. the judge presiding at the
trial ought, as a matter of law, to rule that the
company have incurred uo liability whatever.
3 Courts and juries should never lose sight of
“what bhas been so properly averted to by my
Jearned brother as the object of the provisions
Sin ghis respect of the Railway Act. It was not
jmerely to protect these companies, but to pre-
ivent the recurrence of those frightful catastro-
“jphes, so dangerous and destructive to passengers
‘%on railway trains, which have heen caused by
“2horses and cattle getting upon the railway track.
4By throwing the responsibility upon the owners
% of permitting their horses, sheep, swine or other
seattle, to be at large upon any highway within
“ihalf a mile of the interseciion of such highway
Bwith any railway or grade, unless such cattle
'i%sre in eharge of some person, and depriving them
%Euf any remedy against the railway company in
fzease of their cattle, &c., being killed, the legis-
Alature make it their interest to diminish one of
fthe risks to which the public are exposed in
i wmaking use of the railway.
P Appeal allowed.

& — e

3
%£Tur Corroratiox of THE CI1TY oF TOROXTO V.
¢ Tue Great WesTerN Rainway CoMpasy.

Radway— Assessment.

“The Court of Revision coufirmed the assessment of a lot of
Jaud occupied by a Ralway Ccmpany at $1200 aunual
value, and assessed the station built upon it at 31500, and
the County Court judge being appeased to, confirmed the
value of the station, “ subjuct ta the question” whether it
could be assessed in addition to the land, *‘and left for
the determioation of a higher court,” whether after the
valuation of the land bad been fixed in accordance with
g Ser. 30 of the Assessment Act the building could be added.
Sdletd. that this was in effect & con rmation of the asscss
% ment, the reservation being inoperative, and that the
% cowt bad no puwer to review the decision.

{Q.B., T T., 30 Vic., 1866.]

w% Special Case. The assessors for the City of
{{;«g‘orouto assessed certain land and premises be-
{gouging to the Great Western Railway Compuny,
Who appealed to the Court of Revision, who as-
ses-ed the Jand itself at an aunual value of
»&1200, and also assessed the large frame Rail-
sway Station erected upon the same lot of land
;& an anvual value of 31500.

_ It was stated in the case that the land in ques-
tion, bounded by Scott sireet on the east, Espla-
nade street on the south, Yonge street on the
west, and a lane on the north, was a lot on the
Whole of which the company had erected a build-
ing, which, togetber with the land, was used

iy il

entirely for railway purposes: that through the
building were Iaid scveral railway tracke, and on
each side thereof, all being upon the premises in
question, were placed buililings used for freight-
shed, clerk’s office, waiting room for passengers,
baggage room, &c., £¢, the building on each
side of the track being connected by a roof, and
all forming a railway station, being the termi-
nus of the Great Western Railway in Torouto,
and no part being usged except for railway pur-
poses.

From this assessment the Great Western Rail.
way Company appealed to the judge of the
County Court, who confirmed the ussessment of
the land at an annual value of $1200, and de-
cided that <¢‘suhject to the question whether
such property could be assessed in addition to
the value of the land as previously assessed, by
8 building thereon used fur railway purposes, he
confirmed the value of the large railway station
at the sum,” &c., (as the Court of Revision had
done) “ and left for the determination of a gher
oourt whether, after the valuation of the land
had been fixed in accordance with the 30th sec-
tion of the Assessment Act, there was or was not
power to add thersto the value of the buildings
of the nature in this ease described.”

The city broughtan action for the two amounts
which had beeo imposed as rates uvon these
separate annual values, and this, by consent of
the parties, and by a julge's order, was mude a
special case for adjudication by this court without
pleadings, the question submitted being * whe-
ther the company can be assessed for the value
of the buildings used and occupied for railway
purposes under the provisions cf the Assessment
Act, when the land occupied by the railway
upon which such buildings rest has been already
assessed at the average value of land in the local-
ity as land used for railway purposes.

C. Robinson, Q C., for the plaintiffs, cited
Great Western B. W. Co. v. Rouse, 15 U. C. Q B.
168 Municipality of London v. G. W. R W.
Co., 170, C. Q. B. 264; Cousol Stat. U.C. ¢. 56,
sec. 30.

Ireing, Q. C., for the defendants cited In re
Great Western R. W. Co., 2 U. C. L J. 193;
Regina v. Glamorganshire Canal Co., 3 E. & E.
186 ; Cother v. dhdland 2. W. Co., 2 Phillips 469.

Draprer, C. J., delivered the judgment of the
court.

This action seems very like an attempt tomake
this court a tribunal to review the determination
of the judge of the County Court under the As-
sessment Act, the 64th and 68th ~ections of which
appear to us to intend that his decision shall be
final.

Supposing that thelearned judge of the County
Court bad simply confirmed the decision of the
Court of Revision, we do not imagine it would
be questioned that neithier in this nor in any
other form could his judgment be reviewed. But
in place of a simple confirmation the case states
that the learned judge has confirmed it, subject
to the question left for the determination of g
higher court whether he is right iz confirming
itorno. We think this is inlaw 2 confirmation,
and the reservation is inoperative, for the first
was his daty it that was the conclusion he ar-
rived at, and the latier was not contermpliated or



14—Vor. IIL, N. 8.]

LAW JOURNAL.

[January, 186

Prac. Ct.] RaxpaLn ET AL

v. Burtox ET AL {Prac. Ct.

authorized by the statute. We assume he in-
tended to confirm because he has said he has
confirmed, though be has desired to subject his
opinion to review or even reversal. Dut either
he has confirmed or he has not disch. ged the
duty cast upon him by the legislature, for be
certainly has neither varied nor reversed the
decision of the Court of Review.

As to the questicn itself, as at present advised,
we do not think it would be found to present any
great difficulty, and if the city assessors or the
Court of Revision had put the two annual values
into one, as forming the whole valuation of the
“land,” though there might have beenan appeal
to the County Judge on the question of excessive
valuation, and he must have confirmed or reduced
it, we do not see how, under the statute, his
decision could have been brought in question.

But for the purpose of determiuing this case as
presented, we have no objection to state our
opinion that the judge of the County Court has
confirmed the assessment as revised by the Court
of Revision, and we think this court canrot re-
view or annul his adjudication.

Judgment for the plaintiffs.

PRACTICE COURT.

(Reperled by UrXRY O'BRIEN, Evq., Bavrister-at-Law and
Reporter in Practice Court and Chamlbers.)

RANDALL ET AL. v. BURTON ET AL.

Action on bond—Limit of amount lo be recovered— Penally.

Acti n on boud payable by instaiments. Judgment was
entered for the amount of the penalty. Troceedings were
had from time to time by sci. fa. Held that the defen-
dants were bound to pay the expense of Jevying the sum
due but that tha whole amount he plaintiffs were enti-
tled to recover is limited to the penalty.

The plaintiff may not charge interest on the penalty, or
amounts remairing due thereon.

[P.C, M. T,186¢]

The plaintiffs brought an action against the
defendants on & bond made in the penai sum
of $3.000. subject to a condition for the pay-
meut of $2.782 48 in five equnl instalments of
3556 53, wogether with interest oun the whole
amount remaining Cue at the time of the pay-
ment of each instabment; that judazment was
recovered and entered on the 25th November,
1834, for 83 000 debt. Is. damages for the
detention, with costs to the amount of 40s , and
$82 43 costs of suit; that the breach assigned
in that action wxs the non-payment of the first
instalment with interest and damages, which
were assessed at $758 65; that the plaintifs
afterwards, on the lst December, 1864, sued out
# writ of scire facias on the judgment, and sug-
gested or assigued two further breaches of the
condition of the bond, viz : for the non-payment
of the <econd and third instalments with interest,
amountiong to $1,380 18 ; that afterwards on the
6th June. 1863 the plaintiffs sued out another
writ of scire farias on the judgment, and sug-
gested a further bresch of the said conditions,
viz : for pon-payment of the 4th instalment,
amounting with interest to §651 13.  That these
thiece <ums of $758 65 31,380 18, and 3651 13,
making in all B2.789 95. were fully paid and
satisfied to the plaintiffs. and that the vdefendants
also fully paid and ratisfied the costs of the

judgment, and also the costs of the writs of scir

Sfuacias and proceedings had thereon, and of al

exccutions issued thereon, and the defendant.

algo paid the sum of 350 for levying the saic

sum of $1,380 18. It further appeared that the
plaintiffs on the 1st June, 1866, issued another
writ of scire fucies, and suggested as a further
breach of the conditions of the said bond the
nou-payment of the fifth and last instalment o’
$5566 57, and interest on that amouut for oune
year, which amount the plaiotiffs claim to be
payable to them with the costs on this last pro-
ceeding, which were taxed at $40 93. On the
other band the defendants contended that all they
were lisble to pay was the amount of the costs,
and the difference between $3,000, the penalty
of the bond for which judgment was entered,
and the sum of $2,839 85 they previously paid,
and which included the $50 expenses of levying
above referred; contending that that sum of
350, under the statute of 8 & 9 Wm. IIL ¢ 11,
sec. 8, is to be taken and credited as part pay-
ment of the judgment, and that in that case as
the master reports, only $160 15, would remain
unpaid upon the judgment. The defendants paid
the sum of $160 15, a8 well as the $40 93 costs,
to the plaintiffs’ attorney, and that uunder an
order of Mr. Justice Jobn Wilson, they paid into
court a sum of $50 for the plaintiffs, should the
court be of opinion that the defendants were not
entitled to have or take credit for the 50 which
they paid on account of the levying the sum of
$1,380 18 already mentioned.

In Michaelmas Term last S. Rickards, Q.C., ob-
tained a rule calling upon the plaintiffs to shew
cause why all proceedings on the judgment
in this cause, or upon or uuder the writ of seire
JSucias issued on said judgment, should not be
stayed, and why satisfaction should not be entered
on record of the judgment rule in this cause,
on the ground that the said judgment and the
bond upon which the same was recovered have
been fully paid and satisfied; and why the sum
of $50 paid into court under the order of Mr.
Justice John Wilson cshould nct be paid out to
the defendants, on the ground that said judgment
bad been satisfied exclusive and independent of
snid sum so paid inte conrt.

The rule wag drawn up on reading the Mas-
ter’s report, and affidavits and papers filed.

M C. Cameron, Q. C., shewed cause, and con-
tended that after a judgment on a boud the
amount of the judgment, not the penilty men-
tioned in the bond, must be looked at The

must discharge that and jts incidents without
1eference to the amount of the penalty. The
defendant applies necessarily to the equitable
Jjurisdiction of the court, and must satisfy every-
thing that can reasonahly be said to be included
in the obligation. He cited m.ure v Dunkin,
1 East. 439 As to the costs they Jlways follow
the judgment, and our statute gives n:terest on
a judgment after recovery.

S Richards, @ C., supported his rule. The
plaintiff caunot go beyond the penalty in the
boud under the ~tatute or Wi, III. upon which
these proceedings were taken, the costs are
psrt of the debt. The penalty in this boud,
which is payable by instalments, must necessa-
rily be the limit of the claim. It wight be

judgment becomes the debt, and the defendant |
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different if it wera a simple bond upon which
judgment could be recovered and execution issu-
ed in the ordinary manner without proceediug
G‘y srire fucias. He referred to 1 Saund 68 b,
#nd Foster on Scire Fucias. The statute which
fﬁives interest on & judgment does not apply in
eases like this, whero execution cannot issue for
the whole amount of the judgunent recovered, and
where proceedings by scire fucius must be had.
{ He coutended that the case of McClure v.
-'bzmkin was not analogous, and cited Wilde v.
g,'lurkson, 6 T. R. 304; Brunscombe v. Scarbo-
Tough, 6 Q@ B. 13; Whilev. Sealy, Dougl. 49.
; Morricox, J.—The only point on which I had
any doubt was with regard to the $50 expeuses
of levying, arising from the peculinr wording of
the Sth section of the Statute of Wm., and trom
what i3 said in Foster on scire facias, page 39 ;
but { think,- under the 270 sec. of our Common
‘Baw Procedure Act, which provides that upon
gfny execution against the person, lands, or
.goods the sheriff may, in addition to the sum
Tecovered by the judgment, levy the poundage
fees, expenses of the execution, &ec., as well as
“rom the reason of the thing, that che defendnunts
fﬁvere iiable to pay such expenses over and above
'ﬁhe amount of the penaliy; and I think I am
‘borne out in that view from what is said in
Bac ab 2 vol. 835, Title Costs, L.: “If the
“Judgment be for a penalty the plaintiff has a
:‘é;right to recover the whole of his debt, indepen-
»g}iout of the expenses of the execution, which in
Ztbat case must be sustained by the defendant,”
nd refers to marginal note ‘“a,” which cites 43
iGceo. 111 ¢. 46, 5. 5, which is a provision almost
sgimilar to the Common Law Procedure Act, sec.
f;li‘270, It seems to me it would be very unreason-
Jable were the rule otherwise. I am therefore of
I pinion that the defendants were not entitled to
‘#ppply the espenses of levying in reduction of
slie amount due on the penalty  As to the other
spoiut, the whole current of authority shows
Felearly that the plaintiff having sued on his bond

78 . .

7end baving recovered judgmeunt for the penalty,
#ls entitled to recover is limited to the penalty,
grere entitled to compute nnd charge interest
Zthereon from time to time.

gicited to support that view. nor can 1 find any ;

%ﬂest €0 to show the contrary ; see Clark v. Se(on,
@Abat all further proceedings in this cause be
‘gn the judgment roll in this cause.

“pnder the statate of Wm., the whole amount he
Fvhich in the present case is $3.000. The plain-
“Hiffs also coutended on the argument that they
jon the penalty and the amounts remaining due
. No authority was
iwhile the principles upon which all the decisions
_\'cs..dll. I am therefore of opinion that the
1 paid into court should be paid to the plaintiffs.
“Mtayed, and that satisfaction be entered of record
4 e ju As the
question is a new one, no costs are allowed to
either party on this application.

WiLsoN ET AL v Dewag.

%.‘a Tnlerpleader— Notice of trial—Affidant of merils.
'%I\ome of trial is as essential in interpleader and feigned

‘%; issiies as in ordinary cases.
[P-C, M. T, 1866.]

g This was an interpleader issue. the order in
:gwhlch was made on the 18th day of May last,

whereby it wasordered. that the claimants should
be the plaintiffs and the execution creditor the
defendants, and that the usual issue was to be
prepared by the plaintiffs, and that it ~hould
be tried at the then next aswsizes for the county
of IHalton. The issue was entered for nial
at Milton assiges, and a verdict taken for the
plaintiff, no person appearing on the part of
the defendant. No natice of trinl was served or
given by the plaintiffs to the defendaut, or his
attorney, of the intended trial.

During last Michaelmas term, Beafy obtained
a rule nust, to set aside the verdict for irregula-
rity, with costs, on the ground that the issue
herein was entered for trinl without auy notice
of trial having been given.

M. C. Cameron, Q C., shewed cause,

Notice of trial is not essential in interpleader
cases. The order directed the issue to be tried
at & particular assize, and the making up, deli-
very and return of the issues is in itse)f a suffi-
cient notice of trial. Even if a notice is neces-
sary, a verbal one, under the circumstances, was
sufficient, and that was given, as appears by
affidavits filed.

As to the practice laid down in Ch. Arch., p-
903 (1866), the direction there given is under
s statute different from ours, and the order there
would not state when the trial would take place.
No case is cited in suppert of the Editor’s posi-
tion. The defeudant’s aflidavit of merits is also
insufficient. Inca-eof decision being adverse. he
would ask that the order might be amended to
allow the plaintiff allowed to go down to trial at
the next Halton assizes. .

He filed affidavits to account for the want of
notice, and shewing that the parties were prac-
tising on easy terms.

Beaty, contra.

As to affidavit of merits in interpleader cases,
and the necessity for same in moving against
verdicts, see Prowdfoot v Harley, 11U C. C. P.
369: Vidal v. Bark of Upper Canada, 15 U. C.
C. P 421; Consumers’ Guas Co. v. Kissock, 5 U. C.
Q. B. 542.

The practice has always been in this country
aod England, to give notice of trial in inter-
pleader cases. He referred to Ch. Arch , p. 90,
and p. 1398, to be read in connection therewith,
Verbal notice is insufficient, see R. G, No 131.
and even if parties on easy terms, it would make
no difference.

As to the terms which were asked to be im-
posed, he cited Sewellv. B. B. § G. R.W. Co.,
30 C. L. J.29.

Morrisox, J.—The only question to be deter-
mined i3, whether in interpleader cases a notice
of trial, as in other cases, is necessary 1 can
find no direct authority ; but the text-books, in
referring to notices of trial, say it must be given
in all cases: Lusb 492, and in Arch Prac, 11
ed, p. 891, under the heading of “Proceedings
upon & feigned issue,” the practice is said to be
after the issue is settled between the parties to
indorse on the copy served a notice of trial, as
in ordinary cases; and in looking into Gilbert’s
Bills of Costs, in Sheriff’s Interpleader Cases, I
find the charge for the votice of (rial; and the
Master here informs me, the practice is to give
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notice of trial, and it is ailowed as a taxable
item.

Then, as to the contention of the plaintiff’s
that it is unnecessary to serve notice of trial, as
the judge’s order stawes that the issue shall be
tried at the particular assizes. In cases of pe-
remptory undertakings to try at particular sit-
tings, a fresh notice of trial is reguired: 1 H. B.
222 1 Dowl., P. C. 148—same vol. 444 ; and in
Ells v. Trusler, 2 W, B. 798, it was held that a
notice of trial must be given by plaiutiff, notwith-
standing a special day is fixed for the trial by
rale of court. The pluintiff in the issue has the
conduct of the cause; it is his dery, I take it,
to enter the record for trial; he may decline to
o to trial or contest the right of the defendants,
and it is only rea~ouvable and certainiy conve-
nient that he should give a notice of trial, in
order that the defendants may prepare for the
trial of the issue; any other practice would lead
to confusion and uncertainty, Iam therefore of
opinion that a notice of trial was necessary, and
as the plaintiffs did not give such notice, this
rule must be made absolute with costs. As the
assize mentioned in the interpleader order has
passed, and considering the «pecial circumstances
meution’ 1in the affidavit filed by the plaintiffs,
it will be part of the rule that the issue ghall be
tried at the next assize for the county of Haltou.
and that the interpleader order must be amended
accordingly.

COMMON LAW CHAMBERS.

(Lteported by HENRY O'BRIEN. ESQ. Barrister-at-Law and
Reporter in Chambers.)

ANONYMOUS.

Ejectment—Con. Stat. U C..cap 27. ss. 57, 5S~—Lease with
right of purchase— Halding over.

‘The defendant went into pos<ession as tevant of A. under a
fense with a right to purchase at a certain sum. Ho elect-
ed to purchase and remained in possession for about a
year after the determunation of the lease. when plaintiff,
the mortgages of the lessor, brought cjectment and de-
ntnded security for costs and dainages, as against a tenant
overholding.

Heid, 1. That the plaintiff wos entitled to the relief asked,
a3 the defendant’s character as tenant had not been that
of avendee. 2. That it made no duference that the plam-
ufi was mortgagee of the lessor.

[Chambers, 1564.]

This was an action of ejectment.

The plaintiff obtained a summons calling on
the defendaut to show cauce why the defendant,
within such time as the presiding judge in Cham-
bers should fix, should not enter into a recog-
nizance, by bimse!f and two sufficient sureties
in a reasonable sum, conditioned to pay the costs
and damages, which might be recovered by the
claimant in this action, in pursuance of the pro-
visions of the statute in that behalf

The plaintiff filed a lease made, dated the 15th
of May, 1860, between A. of the first part,
and the defendant, described as a Barrister-at-
1aw, of the 2ud part, by which A lct the premises
in question in this cause to the defendant for
three years at the rent of £50 payable quarterly.

There were the usual covenauts to pay rent,
&e. &e.

The leas<e then concluded with a clause that
the defendant should have the right of purchis-

i
!
I
\
I
|
I
|
I
|

ing the premises at any time during the term
that he might elect for £837 10s.

A covenanted for himself, his heirs or assigns,
that he or they would, at any time during the
term, whenever the defendant should siguity his
intention to purchase, by mailing a notice of
such intention addressed to A. at his last place
of residence in Canada, scll aud couvey in fee
simple, free from dower aud all other encum-
brances whatgoever, the said premises to the
defendant in fee for the sum of £837 101, pay-
able by the defendant after having made such
electior: tc purchase.

It was sworn that the defendaut had enjoyed
the premises durving the said three years, and
that his interest had expired.

That some short time before the expiration of
the lease the detendant gave notice to A. of his
intention to purchase the premises, and deman!-
ed an abstract of title; which the defendant
says he proceeded to have made out but had
great difficulty in making it.

That about the 29th of September. 1863, the
abstract was served on the defendant—thas it
was afterwards corrected and served again about
the 13th Uctober thereafter, and that he has
taken no objection to it.

The affidavit then set out varisus facts sear-
ing upon the case and material to be consicered,
because they have not been answered by the de-
fendant, to the effect that the defendant never
had any intention of purchasing, and was not
acting in good faith, and was insolvent.

The ejectment summons was issucd on the 28th
of April, 18G4, and served ou the 30th of the
same month.

Before the writ wag sued out possession was
demaunded of the defendant, but he refused to
give it up.

He was also served with a notice informing
him that he would be required to give security
for the costs and damages of this action.

The defendant appeared to the writ and
put in a notice of title, by which he denied
the plaintiff’s title, and set up title in himself,
under the agreement to purchase.

John B. Icad showed cauge, and insisted on
the right to purchase upe . which the defendant
had acted, having put au end to the relatien of
landlord and tenant between the parties, and
therefore the defendant, although it were admit-
ted he was holding possessien without a legal
title, was yet not hoiding over his possession as
a tenant after the expiration of his temancy, and
could not thercfore be called upon to give tie
security demanded of him; but whatever A.
might bave been entitled to, this claimaunt was
never entitled to, as he was not the lessor.

Iector Cameron for the plaintiff, contended
that the existing demise by decd was not put an
end to at law upon the election made by the
defendant to purchase ; that this lease exphield
by cfflux of time, notwithstanding the clection
s0 made, aud the defendant having remained in
possession after the expiration of his tenaney,
was a person halding aver within the meaning of
the statute.  He veferred to Rodinson v Smith,
17 U. C Q B 218; Jenrchan v, G0lagher, 10
Grant 483, aud afterwards an appeal
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~ Avay Wirsoy, J.—The defendant had a term
¢reated by deed for three years from the 15th of
May. 1860, which would therefore continue to
Bub-ist for that period as a valid and legal estate
Sinless expressly determined by surrender or
Yother effectual method.

¥ The defendant contend. that the election which
‘he has exercised to purchase he property in fee
Bimple has so put an end to the term of years,
*s0 that frow the time when he gave netice of his
{elcction,to purchase he no longer stood in the
Trelation of tenant for years to the owner of the
reversion but in the character of a vendee of the
Freehold, aud when the three years expired by
Fap-e of time that he did not then hold over as
‘o tenant against his landlord, but was in posses-
fs such vendee.

The statute cap. 27 of the Consolidated Statutes
“for U C., sec. 57, enacts to the effect following:
AIn case the term or interest of any tenant of any
Jands, holding the same under o lease or agree-
fment in writing for any term or number of years
“certain or from yearto year expires, or is deter-
':iniued either by the landlord or tenant by regular
inotice to quit, and in case a demand of possession
.2be made upon the tenant, or any person holding
Funder him, and in case the tenant or person

Hrefuse to deliver up possession, and the landlord
dthereupon procceds by action of cjectment to re-
Feover possession, be may at the foot of the writ
<daddress n notice to the tenant or person requiring
{B,him to find such if ordered by the court or a judge.
i Sce. 8. Upon the appearance of the party,
i . and upon the landlord producing the
Slease or agreement, and upon affidavit that the
Spremises have been actually enjoyed under the
Zleace or agreement, that the iuterest of the ten-
=nut has expired, and that possession has been
Hlawfully demanded, the landlord may move the
gcomt or apply to a judge for a rule or summons
ifor the tenant or person to show cause why he
*should not enter into s recognizance by himself
gand two sufficient sureties in a reasonable sum
“eonditioned to pay the costs and dnmages which
"#may be recovered by the claimant in the action;
‘_'_ﬁ nd the court or judge may ou cause shown, or
son affidavit of the service of the rale or sum-
“mons if no cause be shewn, make the same
absolute in whole or in part, and order such
enant or person within a time to be fixed upon,
fon consideration of all the circumstances. to find
&uch bail with such conditions and in such man-
iner as shall be specified in the rule or summons,
sor the part of the same so made absolute.

When the defendant elected to buy under the
Pprovisious of the lease his right to purchase was
@dbe reversionary interest, he did not then neces-
i8arily and immediately put an end to his estate
Hor years. In equity no doubt be did do so. or
JPerhaps it might rather be that he would do so

©r not according as the vendor would or would
Dot be able to perfect the title, and until it was
Xnown whether this would be done or not the
Sterm would be in suspense and the rent also. as
geonsequent upon it. Tt might not be Lieneficial
;1o the tenant that bis term should be absolutely
Getermined by his election to purchase without
sany regard to whether he was to get the benefit
gof“ Lis purchase or not; for in thiz manner he
gmght lose the interest on a long beneficial lease-
gheid merely by electing to buy the reversion,

whiie the vendor might never be able to perfect
his title to it during the time of the treaty for
the purchare of the reversiou. The term and
rent would in equity probably both be suspend-
ed, and the tenant would dwring such suspense
be in as a vendee and at interest instead of
rent: Townley v. Bedwell, 14 Ves. 591.

Besides this it is clear that A had first to
make a good title to the defendant befure their
relative positions were to be altered, for he is to
convey free from all encumbrances, and the de-
fendant is to pay the purchase money sfter
electing to purchase, and *‘immediately upon
receivieg such cenveyance free from ail encum-
brances ”

The mere clection to purchase, particularly
where from a title having to be first made per-
fect by the vendor, or from any other cause, the
tenant may never be bound to accept the rever-
sion does not operate as a surrender of the term,
the term still subsists: Doe d. ("rey v. Stanion,
1 M. & W. 695 ; and rent is still distrainuble at
law for the same: Turte v. Darby et al (15 M. &
W. 601. The term, however, would expire by
efilux of time on the 15th of May. 1861

The question then arises, to what claim 15 the
defendant’s prolonged possession referable ?

Is it in right of Lis agreement to purchase, or
is it & mere tortious holding over afier the expir-
ation of his tenancy?

He was never let into possession as a vendee.
He had the right of possession as a tenant when
he elected to become a vendee, and his holding
over after the term cannot, without the consent
of his landlord, be converted by the defendant
into an actual assent by the landlord to the
rightfulness of such an occupation, commenced
at 2 time when the landlord could neither give
nor withhold his consent,

It appears from the papers filed that the de-
fendant, whatever the landlord meant, intended
to keep the possession as s vendee, presuming he
had the right to do so, but I think the affidavit
filed requires me to consider the proceedings of
the defendant with a good deal of caution.

In an ordinary case I might feel much difficul-
ty in saying that the possession of a person
having the right to purchase and having elected
to purchase, beiny, in possession for about one
year after the determination of his lease before
the landlord disputed his possession. and negoti-
ating all this time respecting his rights as ven-
dee, was and could only be in the possession of
such person as a tenant wrongfully holding over.
Yet on the facts of this case and the character
of the defendant’s possession not being o fact or
act in law, but a matter of fact only. to be ascer-
tained and determined by the circumstances, T
do not think I can say that his character of
tenant has ever been clearly and irrevocably
altered. so that T think I ought to hold that this
defendant is still a tenant wrongfully holding
over the possession against his landlord. and that
he is within the provisions of the statute in
question.

I find no difficulty in extending the same rights
to this claimant, who is a mortgagee in fee from
A., the lessor, under a mortgage executed before
the defendant’s lease expired, which I would
have extended to A. if he bad still continued
the landlord, although this is the ground upon
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which Mr. lead most strongly opposed the pre-
sent application.

The defendant should therefore be ordered to
find secu-ity for the equivalent of the rent at
$200 o year from February. 1863, when it was
last paid till November, 1864. when possession
may, if it can be. be recoverable, making $350;
and in the further sum of $100 for the costs of
the sait, muking a total of S450. The recog-
pizance will be in a penalty in double this
amount, conditioned for the payment of tha costs
and damages of the suit  The two sureties
must also become responsible in the like peoslty,
but in the same recognizance jointly and seve-
rally ftur the due payment of the costs and
damaees of this suit, and that this recognizance
and security be perfected by the sixteenth day
of Juiy iustant.

In RE Lams, AN INsOLVENT.

Tasolvent Act of 1864— Apnlication by insolvent for discha~ge
— Frau tulent preference— Neqlect to keep proper Looks of
aceaunts—Measure of punishment.

It appeared. on an application by an insolvent for his dis-
charze under the losolvent Aet of 1864, that he h.d
within three mouths before lis assigument paid one of his
creditoes in fall under such cicenmstanees 48 was con-
sideied "0 amount to a frandulent preference and had
Depl-rte 10 keep proper cash books or books of accoont
suitable ta his trade. The County Judge granted a dis-
chitrge suspensively, to take effect four mounths after the
order made,

Upon an appeal from this order by a creditor the judge in
Chaumbe s thought that the judee below had =ct-d with
extremy leniency., and though he would not inturfure with
the orter that he made, dismsed the appeal but with-
ont costs.

Remarks upan the breach of duty in not keeping proper
B0ks of wce unt which should be severely punished.

Thbe requirements of the act on debtors a-king for dis-
charge 8 ould be peremptorily insisted on.

[Chambers, Nov. 27, 1866 )

The facts of this case are fully set out in the
petition of the creditors of the insolvent, who
appealed against the order made by the judge of
the County Court of the Uunited Counties of
Lennox and Addington. granting to the abave
insolvent a dischai ¢, suspensively to take effect
on Ist February, 1867.

The petition stated :

That the above named insolvent, Thomas
Lamb, on the first day of Juue, ia the year of
our Lord 1865, wade an assignment under the
Inselvent Act of 1864, to Henry Thorp Yorward,
of the Town of Napanee. in the County of Len-
nox and Addington, Esquire.

That the petitioners were at the tine of the
said assige ~mt. and previously thereto, and
have ever since becn. and still are creditors of
the said insolvent to a large amount, and duly
proved their claim against him before the said
assignee within the time and in the manner pre-
scribed by the said Act

That the insolvent gave notice of his intention
to apply to the judge of the Couaty Court of the
Couunties of Lennox ana A-ddington on the tenth
day of August, A.D. 1866, for a discharge under
the said Act; and on that day be presented to
said judge in his Chambers, in the Town of
Napauee, a petition for such discharge by his
attorney ad Llem, which said petition was in the
words nad figures following. that is to say :

¢ INSOLVENT AcT or 1864.

«In the County Court of the Counties of
Lennox and Addington.

¢ In the matter of Thomas Lamb, an tnsolvent.

¢« The petition of Thomas Lamb, of the Town
of Napanee, in the Counties of Lennox and Ad-
dington, Merchant,

¢ Humnbiy sheweth, — That yonr petitioner
made an assignment under the Iusolvent Act of
1864, to Henry T. Forward, Esquire, official
assignee, which assignment bears date the first
day of June, in the year of our Lord one theu-
sand eight huudred and sixty-five.

¢« That one year has elapsed from the date of
the said assignment. and your petitioner has not
obtained from the required preportion of his
creditors a consent to his discharge.

¢ That your petitioner has given notice of hig
intention to appiy for his discharge according to
the provisions of the said act, and has complied
with all the provisions and requirements of the
said act

“ Your petitioner therefore prays'that he may
obtain an absolute and final discharge uuder the
above mentioned act.

¢ Dated at Napauvee this 10th day of August,
A.D. 1866.

That on the said tenth day f Angust, at
the time of the presentation of the said petition,
the petitioners appeared, by Willinm Albert
Reeve, of the Town of Napauee, Esquire, their
counsel, and opposed the prayer of the wxaid
petition. DPetitioners, examinel the said insol-
vent upon oath dbefore the said judge.

That after said insolvent had been so examined
and had been cross-examined by his attorney ad
litem, the said application was adjourned until
the tenth day of September, A.D. 1866 to ennble
the petitioner~ to produce certain witnesses for
the purpose of examining them before the said
Jjudge on the said application, and upon the said
tenth day of September the snid William Albert
Reeve did produce certain witnesses before the
said judge, and examined them on bhehalf of the
said petitioners touching the affairs of the said
insolvent, which said witnesses or most of them
were cross-examined by the attorney ad litem for
said insolvent. [A copy of the examinations of
the insolveut and the witnesses was annexed. but
the matter of them is sufficiently stated here-
after ]

That after hearing the evidence and the argu-
meuts ¢f counsel for the said insolvent. and for
the petitioners and ather ereditors of said insol-
vent. the said julge of the County Court of the
County of Lennox and Addington, on the ~ixth
day of October, A D 1866, in presence of coun-
sel aforesail, delivered bis judgment in writing
upon the matter of said appheation as follows:

«Tu the matter of Thomas Lamb, an insoivent

«The peticuer made his ass'gnment on st
June. 1865, and having been uunhle to obtair a
compo-sition and discharge from his creditors,
now secks for an order from the court granting
his discharge

“The prayer of his petition is opposed by
several creditors on the graunds of £ andulent
retention or canceiment of purt of his extate,
prevarication and false sta cinents in exrunia-
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tion, fraudulent preference of particular credit-
ors, and lastly, of deficient books of account.
*On hearing the parties and attentively con-
gidering the facts disclosed on the insolvents
‘examination befure me, Isee no reason to believe
‘that he has fraudulently concealed or retained
@any part of his effects, nor do I think that he
was guilty of any prevarication or false state-
Tents, on the contrary the ingolvents conduct
Bince his assigniuent seets to me tv be fair and
ﬁtnle=t, and not linble to the censures attempted
fo be cast upon it.
& « There are, however, two charges made
fagninst the iasolvent respecting his conduct
‘before the assignment to which no answer appears
Ho be given. It is shewn that in the month of
FApril, 1865, within less than three months hefore
ihe assignment. the insolvent being indebted to
bis shopman, McCan, in $300 for wages and
borrowed money, gave him promissory notes of
-this customers to the amount of $400, in full satis-
action of the debt  There can be no doubt that
:{this transaction was wholly iliegal and amouuted
%o a fraudulent preference; however uatural it
Jmay be for a man pressed by his servant, who
Zwas also his creditor, for wages and loans to
{gatisfy such a claim in the way the insolvent did,
Xyer the provisions of the Insolvent Act of 1861
Zelearly point out that such a payment is a fraud
supen the other creditors
2+ The second charge made against the insoly-
yent is, that he did not keep a cash book nor other
Spufficient books of accouut suitable to his trade,
Zwhich is not denied by the insolvent
#% +Under these circumstances, although T do
3Dot consider with the creditors, ti:at the insolvent
ibhould never be discharged at all. yot it scems

:Z:%'ight that some penalty <hould be i1 flicted in !

“ronsequence of the faults commitnd by him in
sthe above mentioned instances 1 therefore
iord r that his lischarge shall he suspended untit
st “ebioary, 1867, aud will <gn an mider grant.
Ang his discharge suspensively to tke effect on
Zthat day ”
’ftj That in accordance wich the sad judgment the
Bai ! jadge granted and signed an o-der, hearing
Sdate un the suid sixth day of Uctubier, A D. 1866,
‘.';’as fullows =
K * INSOLVENT ACT or 1861
.- *“Inthe matter of Thonuas Lumnds an insolvent.
“Whereas, Thomas Lamb, of the Town of
Napanee, in the County of Lennox aui Adding-
fton, Merchant, made an assignment wuder the
nsolvent Act of 1864, bearing date upon the
st duy of Juue. in the year 1865 : and wherens
&fter the expiration of one year from the date of
i he said assigument, having given duc notice
’;‘{ﬁ)ercnf. and having in all respects complied with
8he provisions of the said Act. the said Thomas
Lamb did on the tenth day of Angust, in the
year one thousand cight hundred and sixty-six,
present his petition to wme. James Josepl Bur-
rowes, Judge of the County Comt of the County
Af Lennox and Addington, praying for his dis
charge under the said act. and whereas the said
Zinsolvent has undergone a fuil examination before
Zme touching his affairs.
% Now therefore 1. the said Judge, after hear-
ging the said involvent and such of his ereditors
Ins o) jected to his discharge, wuo ail the evidence
sadduced as well on the part of the
1

as of the said insolvent, and having duly con-
sidered the said allegations aud proofs, do hereby
according to the form of the said Insolvent Act
grant the discharge of the said Thomas Lamb
ruspeunsively, and do order that such discharge
shall be suspended until and <hall go iuto opera-
tion and bave cffect upon and after the first day
of February, in the year one thousand eight
Fundred and sixty-seven.

¢ Witness my hand,” &c

The petitioners being dissatisfied with the
said order and decision, made an applica-
tion to a judge of one of the Superior Courts
of Common Law. presiding in Chambers in
Toronto, to be allowed to appeal fiom the said
order and decision, and on the seventh day of
November, A.D, 1866, an order was granted by
the Chief Justice ot Upper Canada, allowing
the petitioners to appeal to oue of the judges
of the Superior Courts of Common Law in
Chambers from the said order.

That since the ailowance of the said appenl,
and within five days therefrom, the petitioners
guve security iu the manner required by the said
Insolvent Act of 1864, that they would duly
prosecute the said appeal, and pay all costs

The petitioners therefore prayed that the said
arder and ‘lecision of the judge of the County
Court of the County of Lennox and Addington
might be revised, and the same reversed and the
discharge of the said insolvent, Thomnas Lamb,
under the said act might be absolutely refused,
or that such order be made ia the matter as
shonld seem meet.

Osler for the appellants.

1lolmested for the ncolvents

No cases were cited by either party.

Maganvty J —The learned judgze below con-
sidered the insolvent’s conduct to be reprehensi-
ble in not keeping proper baoks of account, and
suspeaded his discharge for six months 1 do
not think it wise to interfere witl: the exercise of
such a discvetion on the part of a judge who has
heard the examination of the ivsclvent and been
cognizant of the various proceedings in the case,
exceptin a very clear case in which the appellate
Jjurisdiction is necessarily invoked to prevent an
undoubted injustice.

I think that the learned judge acted with ex-
treme leniency, and po-sibly took a milder view
of the bandrupt’s miscouduct than 1 should have
done, judging wholly ffom the papers before me.
Had he, with his snperior oppurtusities of form-
ing = correct opinion, passed a much more severe
sentence I should certainly not interfere with it
on the insolvent’s application I think the
insolvent’s neglect to keep proper books a most
serious breach of duty, causing great possible
injury to his creditors, and tending to raise strong
distrust of his inteyrity. The cvidence of his
being a very illiterate man suggests the anly
possible excuse. and weighed, I presume, with
the learned judge It might perhaps be said
that it was not very prudent for his creditors to
trust a man so v .fit for the cunduct of business
«r the keeping of accounts with such large quan-
tities of gonds ou credit. I do not differ from
the learned judge’s view as to the alleged prefer-
cuce.  As to the neglect to keep proper books 1

said ereditors 1 think it would be well always to punish such a
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breach of duty in a severe
manuner.

We have in this countiy in our legislation
doune everything to favour debtors and render
the escape from liability as easy as possible
to them. It will be well at all events that
the very easy requirements of the Insolvent Act
on debtors asking for their discharge should be
peremptorily ingisted ou, and proper punishment
awavded to any breach of the trader’s duties in
conducting his business.

I gladly avail myself of the pewer given me
by sub-sec. 6 of sec 7 of the act, and, while
feeling bound to dismiss the appeal, do so withont
costs

I think Mr Lawmb’s creditors had just ground
for feeling indignant at his canduct and in op-
posing his discharge, and eadeavouring to have

and exemplary

some punishiment inflicted upon him.

CHHANCERY REPORTS.

(Reparted by Arex. Grixv, Fsq, Barrister al Laiw, Reporter
to the Court.)

FowLER v. Bovrrox.
Lractic’— Examination of parties

Where o plaintiff, though duly served with subpoena and
the examiner’s appcintment. does not appear to be cx-
amined under 22nd Order of the 3rd of Juue, 1853, the
defendant’s motion that hedo attend or stand committed,
is made ex peree, unless the court sees fit to direct notice
to b miven.

A detendant bas a right to examine the plaintiff as soon as
his own answer i< filed, though there may be other detend-
ant~ who have not answered; and it is not necessary to
serve such other defendants with notice oi'the examination.

The plawntiff by amending his bill does not postpone his
lidbility to be examioed until after the time for answering
the amendments expires.

Service on the solicitor of a copy of the examiner's appoint-
ment for the examination of & party is a sufficient notice
1o the schicitor; and it is not necessary that the appoint-
ment should name the parties at length .

Two of the defendantsin this case, having filed
their answers, obtained an appointment from one
of the examiners for the examination of the plain-
G ff under the 22ud General Order of the 3rd of
June, 1833, section 7, as regulated by the General
Order of the 6th of April, 1857. This appoiut-
ment was served on the plaintiff’s solicitors, and
was served on the plaintiff himself with a subpoena
ad test. The piaintiff did not attend at the time
and place named in the appointment, but his
counsel attended. and objected that his client was
not bound to attend for several reasons which the
examiner set forth in a certificate of the facts,
and which are stated in the Vice-Chancellor’s
judgment.

Mr. McLennan, for the defendant, thereupon
moved ex parie for the usual order. that the plain-
tiff do attend at bis own expense and be sworn
and examined, or stand committed.

Mr. S. Blake, for the plaintiff, being present,
was allowed to oppose the motion. He submitted,
also. that the motion could only be made on
notice.

Mowar, V, C.—A wotion of this kind is made
ex parie where the person to be examined is a
witness; 2 Daniel’s Practice, Perking’ ed. 1057;
and av ¢x parie motion has been allowed in

several cases whero the person to be examined

was a party to the suit  In onc case of the latter
class notice i< said to have been required; but
this appears to have been Jdone not on the ground
that & notice was necessary, but that the conrt,
in the exercise of its discretion, thought it to be
expedient in the circumstances of that particular
cace. A different rule would inerrase expense
and delay, and would afford additional tempta-
tion to uuwilling parties to try the experiment
of declining to attend, and to put opponents to
tie inconvenience, trouble and expense which
such 2 course imposes.

The first objection which the plaintifi’s counsel
made before the examiner was, that the plaintiff
had amended his bill since these defendants
answered, and that the time for auswering the
amendments has not expired. I see nothing in
the order to sustain this objection. The exami-
nation is & substitute for the old practice of filing
a cross-bill for discovery; aund in such case the
rule was, that the defendant to the original bill
was not entitled to an answer to the cross-bill
uutil he answered the original bill, but if the
plaintiff in the suit amended his bill after the
defendant answered, this was no ground for
postponing his own answer to the cross-bill. I
see po reason why the amendmont should have a
different effect in this respect under the substi-
tuted proceedings which have been adopted in
this country.

The sccond objection was that the plaintiff’s
solicitors had not been served with sufficient
notice of the intended examination, but only with
a copy of the examiner’s appointment, and that
this appointment was entitled ¢ Fowler v. Boul-
tor,” instead of being entitled with the names of
all the parties to the suitin full. In proceeding
before the Master, before whom all examinations
were formerly taken in this country, bis warrant
is the ounly notice that is served on the solicitors,
9 Smith’s Pract. 149, 2nd Bd. 130, and never
gives the full style of the cause, Denuett’s Mas-
ter’s Office, p. 1, App. There are many other
natices and papers in a cause for which by the
English practice this short title is sufficient, ¢
Ayckbourne’s Chancery Practice, pp 73, 90, 93,
103, to 100. I think there is neither authority
nor reason for holding the notice in the present
case to be insufficient.

The third objection ig, that the defendants who
wish to examive the plaintiff hive notserved the
other defendants with notice of his examination:
bat I see no ground for holding such notice to be
necessary: the examination ixnot evidence against
the defendants; the Orders of the Court do not
declare that notice of it is to be given to them;
if a cros<-bill for discovery were filed under the
old practice, the other defendants would not have
been parties to it: and if, in addition to these
considerations, I may compure the convenience
of cach course, as a guide for ascertaining what
the rale is, I think that the balance of conveni-
ence is not in faver of what the pianintiff contends
for. So also as to the expense. The rule coun-
tended for would add to the expense of almost
every examination where the defendants do not
appear in the suit by the sume solicitor, aud it
would, I think, be very seldom, and only in very
special cases, that the opposite rule would, in
practice, render necessary theexpense of a second
examination of the plaintiff.
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To these three objections stated to the exami-
ner Mr. Blake, in his argument before me, added
a fourth, viz , that the plaintiff is not liable to
€xamination until the answers of the other de-
fendants are in. This objection seems to me to

ave no better foundation than the others, The
analogy in case of a cross-bill is againstit. The
anguage of the General Order is not in its favor.
This Order provides that any party plaintiff may
be “examined at any time after answer: and
any party defendant may be examined at any
time after answer,” &c. It is clear that the
expression ¢‘after answer,” in the second case
referred to, does not mean after all the answers
are filed; and the fair inference is, that the
Same expression in the first case had not that
Meaning either, I think that after any defend-
ant files his answer, the plaintiff may, under the
order, examine such defendant, and that the
defendant may examine the plaintiff, whatever
lay be the position of the cause in reference to
the other detendants,—over which the plaintiff,
and not the defendant, has the control.

An affidavit must be filed of the service of the
8ubpeena and appointment. The usual order will
then go.

McNaBB v. NICHOLL.

Picading—Pro confesso—S atwde of frauds.

The Plaintiff by his bill alleged that certain lands had been
Couveyed to the defendant to hold in trust for the grantors,
aud that th« defendant had not given any value or con-
Sideration therefur. the conveyance being made in order
‘Ujfru\‘ent the gran or foolishly and improvidently dis-
Prsing of or parring with his estate; but did not allege
Any ¥ riting evidencing the trust. The defendant haviog
Suflebed the Lill to be taken against him pro confesso.
el fPer Vankoughnet, C.} that the facts stated, remaining
Undenied, were sufficient o enahle the court to declare
e defendant a trustee, and that it was not indispensible

3t the bill should allege that the trust was evideuced
Y any writing.
1 This was n hearing pro confesso, The bill in
'€ cause alleged that Peter McNubb, deceased,
Oavmg. during his life time, becn seized in fee
o the east balf of lot No 6, in the 4th conces-
&c(’ﬂ of the township of Erin, containing 100
v:““v_dul, on the 14th of Februury, 1851, con-
giy' this property to the defendant, ¢ withont his
u )v“‘g any value or consideration therefor, and
(}r";{trust for him, the said Peter MeNabb, and
GMc\'ns bem-ﬁ.t, 80 as to prevent the said Peter
or ﬂb.b fuolishly and improvidently disposing of
”rl“]"“ln;: with the said lot.” The bill contained
ne 'er allegations, to the effect that the convey-
ef: Was solely for the purpose of enabling the
abl’;dant to hold the lot in trust for Peter Me-
iuteq' It alleged the decease of Peter McNabb
litle}jme' and that plaintiff and others were en-
Prope 43 heirs at law; the occupation of the
F;e”)' by defendant, and his refusal to convey
set 4 lilrmmff and other heirs, and the pretence
convf, 'Y the defendant, that the lot had been
hill wi?d to him absolutely. The pruyer of the
truStQp‘S‘f‘th“t the defendant might be Jdeclared a
Petep \J o the plaintiff and the other heirs of
er ‘\ICN:lbb.
““ the cause being called on,
Mr., O P
2 Qe Crooks. Q. C., for the plaintiff, asked for
€Cree as prayed.
Vaxkovanye .
it was RotGnNeT, C.-—T entertain no doubt that
8 Bot necessary that the bill should ¢ontain

an allegation that the trust was evidenced or
admitted by writing. The plaintiff states the
trust in his bill, and this is all that is necessary
for the purposes of pleading. He has then to
prove the trust by proper evidence. The ques-
tion here is, whether any evidence is necessary,
the bill not having alleged the trust to be in
writing, and the defendant having allowed it to
be taken pro confesso, or as confessed—or having
thus confessed it—though not in writing, as he
might have done in an answer. There is no ad-
mission in writing here by the defendant, nor is
any evidence in writing shewn.

In Davies v. Otty, 33 Beav. 540, the question
arose, or might have arisen, upon demurrer.
The bill did not allege tbat the trust was evi-
denced by writing. The Master of the Rolls held
the bill sufficievt and overruled the demurrer.
Now, suppose the defendant had not answered,
buat had allowed the demurrer to stand, I appre-
hend the plaintiff would have taken his decree
as a matter of course, and without evidence. He
would not be called upon for proof, and yet the
demurrer contained no admission in writing, of
the terms of the trust. The effect, T think, of
the bill being taken as confessed, cannot be less.
It at least amounts to this, that the defendant
waives all proof by the plaintiff.

MoRLEY V. MATTHEWS.

Practice— Reference back to Master— Evidence—Correcting

report.

Where a reference back to the Master to review his report
is directed, the Master is at liberty to receive further
evidence,

Where the court on a reference baek to the Master, does not
mean 1hiat he shall take further evidence, the order con-
tains a direction to that effect ; unless the reference back
i3 expressed to be for a purpose on which further evidence
could not be material.

The court will at alinost any staze of & cause make a special
order fur the correction of slips ina Master's report.
Motion to quash the certificate of the Master

at London, on the ground that one of the sche-

dules prepared by the Master had been omitted
from his report by mistake.

Roaf. Q C., and Chadwick, in support of the
application,

Blake, Q. C., contra.

Mowar, V. C.,——The Master at Tondon made
a report in this cause, dated the 10th day of July,
1866, which the plaintiffs appealed against. The
first ground of appeal was allowed by consent
without argument, and was in the following
words: ¢ That the Master should have taken a
separate account of the principal or corpus of
the estate, and of the income which by the test-
ator’s will is charged with legacies, and have al-
lowed against such principal or corpus the proper
charges affecting the same, and have allowed as
agniust such income, first, such dishursements ns
were properly chargeable against the income;
second, the annuity to the testator's widow and
sister ; and, third, the sums payable to the testa-
tor’s children.”

Under the order allowing this objection (12th
September, 1865,) the Master has ruled that he
may allow as income sums which by his former
report lie did uot allow either as principal or
income; but that he is not at liberty to allow



92— Vor. IIT, N. 8.

LAW JOURNAL.

[January, 1867.

Chan. Rep.}

MorLey v. Marruews—RE Owexs.

[Chan. Rep.

any sums as principal which he did not allow by
his former report.

No ground was suggested to me on which this
distinction can be supported. If the Master can
take an account of further sums of income, he can
take an account of further sums of principal, and
1 think the practice doesnot require or authorize
the exclusion of either. The general rule is
that on a reference back to the Master to review
his report, he is entitled to receive further evi-
dence. Tu Zwyford v. Truill, 3 M. & C. 649,
Lord Cottenham said : + [ have always been of
opinion that the Master is entitled to receive
further evidence.

to receive further evidence ; because the conclu-
sion afforded by the evidence already taken might
have been drawn by the court without the sssist-
ance of the Master.” The case of Livesey v.
Livesey, 10 Rim. 331, i to the same effect. 1
apprehend, therefore, that where the court does
not mean that the Master should take further
evidence, the order must contnin a direction to
that effect, unless the reference buck is expressed
to be for a purpose on which further evidence
could not he material.

The objection of the appellants in the present
case that the Master should have taken ¢ a sepa-
rate account of the principal or corpus,” and
income, respectively, not that he should by his
report have distinguished how wuch of the
amount thereby found was for principal and how
much for income I know of no practice that
forbids the Master, upon the allowance, simply,
of such an objection, to charge for either princi-
pal or income sums he had not charged by his
previous report.

Whatever may have been the notion in the mind
of tbe gentleman who drew the Renson of Appeul,
or in the minds of the counsel who conseated to
its being allowed, all I can say is that the
lapgunge employed, the meaning and effect of
which alone I have to consider, is not such as by
the practice of the court excludes additional
charges.

It appears that the only item hitherto excluded
by the Master was omitted from his first report
by & mere slip, the receipt of the morey having
been admitted by the accounting party in his
aecounts brought into the Master’s office. The
court will at almost any stage of a cause make
a special order for the correction of slips of that
kind in a Master’s report, Rickardsonv. Ward, 18
B. 110; Lllisv. Maxwell, Ib. 287; Prentwcev. Men-
sal, 6 Sim 271 ; Zurnerv. Turner,1J. & W. 89;
Zurner v. Turner, 1 Swanst. 154.  But the items
which may be added by the Master when a re-
port is sent back to be reviewed do not appear to
be confined to this class.

The guestion was argued before me by ¢ounsel
for all, and [ have followed the example of Lord
Cottenbnm in Zwyford v. Traill, 3 M &. C. 649,
and expressed my desire of the parties, though
this is not strictly regular. No order can be
drawn up on the motion except as to costs. I
think the costs of the application should be paid
by Mrs. Matthews, who has wrongtully resisted
being charged with the item which has given rise
to the Master’s erroneous ruling. See General
Order, No. 36, of December 20th, 1865.

It seems to me nouseunse to !
refer it back to the Master, unless he is at libert
y

R Owexs

Insolvency Act—.Appeal.

Notice of ihe application for an a'lowance of appeal must
be served within eight days fram the day en which the
Jjudgment appealed from is pronounced, but the application
itselt may be after the eight daya.

Wheie the notics was served in time, but named a dav for
the application, which did not give the time the iusclrent
was entitted to, and w7as irregular in some other respeets,
the notice was held amendabie in tbe discretion of the
judge.

This was a motion in Chambers by creditors
for the allowance of an appeal from the decision
of the Conuty Court Judge, in respect of the
insolvent’s certificate.

Mr. Hodgins, in support of the application.

Mr. Cattanack, countra.

Mowar, V. C.—The 9th section of the Insol-
vency Act of 1864, sub-sec. 12, makes the order
of the County Court Judge *“final unless appeal-
ed {rom in the manner hercin provided for ap-
peals from the court or judge.” This manner is
pointed out in the Tth section, the 2nd sub-sec.
of which provides that the party dissatisfied may
in Upper Canada appeal *‘ to either of the supe-
rior common law courts or to the Court of Chau-
cery, or to any one of the judges of the said
courts; first obtaining the allowance of such ap-
peal ........by a judge of any of the courts to
which such appeal may be made.”

The third sub-section provides that < sueh
appeal shall not be permitted unless the party
desiring to appeal applies for the allowance of
the apreal, with notice to the opposite party
within five days from the day on which the judg-
ment of the jaudge is rendered.” By the act of
1865, chapter 18, section 15, the delay of apply-
ing for the allowance of an appeal is thereby
extended to eight days, instead of five.

In the present case the order from which these
creditors desire to appeal was made on the 2ad
of June The creditors reside in Montreal ; the
insolvent resides in Guelph; and the notice of
application for the allowance of the appeal was
served on the 7th, and was returnable on the 9tk
of June. The notice, theretfore, was both served
and returnable within eight days from the ren-
dering of the judgment.

Mr. Cattanach, for the insolvent. ohjects, how-
ever, that the notice was insufficient on various
grounds  The most formidable of these grounds
is this: — A subsequent section of the act of 1864,
section 11, sub-section 9. provides * that onc -
clear day’s notice of any petition, motion ov rule,
shall be <ufficient if the party netified resides
within fifteen miles of the place where the pro-
ceeding is to be taken, anlone extra day shall be
sufficient aflowance for each additional fifteen
miles of «distance betweeu the place of service
and the place of proceeding ” Here, it is said,
there has beer but one ctear day’s notice ; while
the insolvent resides at Gue ph, and was there-
fare entitled to longer notice: and that the notice
served was theretore insufficient and irregaler,
and that the application for allowance should
consequentiy be refused  The effect of yielding
to this ohjection would be to prevent any appeal
now fromn the decision compinined of.,

The natice contemplated by this enactment,
according to the construction of this and the
other clause whichis contended for, would render
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all appeals impossible whbere the purty to be
;nouﬁcu resides 120 miles from Toronto. It geems
imecessavy. therefore, to hold that, uccmdmg to
Athe intention of the act, if the service is within
?f:xhe eight days, the application may be for a day
stsubeequent
& It is to be observed alvo, that the notice speci-
‘ﬁed is declaved to be sufficient—it is not deciated
‘ito be indispensable.
Mr. [lodgins answers these objections by re-
4ferrmg to the 13th and 14th sub-divisions of the
;gume cleventh section, which provide, amongst
'éolher things, that ““no allegation or statement
Tshall be heid to be insufficiently made, unless, by
wrenson of any alleged msuﬂiclency, the opposing
5 ¢ party be misled or taken by surprise;” and that
¥ “po pleading or proceeding shall be void by
‘yreason of any irregularity or defaunlt which can or
£ may be amended under the rules aud practice of
itthe court.”
~§ When the notice of allowance is served within
#the time required by the Tth section, can Tamend
i the irregularity of the retarn duy, not being such
'%'as to allow the time meotioned in the 11th sec-
Stion ¢ I think I would not be earrying out the
f?spmt or intention of the act if I should refuse
to allow the amendment. The appesling credi-
§ tors were guilty of uo negligent delay; they
> served their notice with reasonable promptitude;;
: the Tth section, as amended, seemed to require
- that not only the notice should be served, but
- the allowance moved for, within the eight days;
;and the notice, therefore, named the last dey
ébut one of the eight for the application {the last
aday, the 10th of June, being bmxday) I am
gsuusﬁed that & mistnke made under these cir-
fcumstances, was not such a mistake as the legis-
Zil:ltllt‘e intended to put beyond the possibiliry of
{correction. [ say this after reading the enact-
‘ments of the br\"’hh Bankruptey Law, on the
subject of '\mendmoms and the Llléh\h cases to
which I was referred on the part of the insolvent.
: The other objections to the form of the notice
i are, that it is Lot estitled in any court, aud that
Lit does not mention on what evidence the motion
iis to be made. I think that, according to the
Epractlce of this court, the notice must be revurded
jas hrregular in these respects, but I think that
Hit may be amended.
. Itis further objected, that the notice should
. state the grounds of appeal. I do not think this
. omission is an irregularity.
i Itis further cljected, that it does not appear
{ i that the applicants have proved any debt against
'the insolvent. I think this omission may be
supplied.
% The appellants must pay the cost of the day.
] If the respondeut iusists on the objections, the
motion must stand over to a- future day; the
%delutne evidence to be supplied, and the notice
hu the allowance to be amended

CIANCERY CHAMBERS.

Reported by J. W. FLETCHER, Esq., Siticilor.

WiMAN V. BRADSTRE!T.

Dacovery—Principal and agent— Privilege.
“ Lettors received by the agent of a party to a cause from
other parti-s, although written in confidence, but relating

to the subject matter of the cause—Ifeld, to be in the cus-

tody or power of the principul, and not exempt from pro.

duction under an order to produce. Neo ccmmunication
privileged, except as between a solicitor and his ¢lient,
Such letters must be produced entire snd not mutilated.
[Chambers. Z0th Nov. 1566.]

In this suit a writ of sequestration hal iscued
against the defendants, for contempt in not pro-
ducing certain documents admitted by them to
be their property.

The bill was filed for the purpo-e of chtaining
an injunction to restrain the defendants from
publishing a mercantile reference book or diree-
tory, alleged to be compiled in part from a <imi-
lar work published by the platuttls  The plain-
tiffs suspectiug that the defendaunts would make
extracts from their work, purposely ncerted
therein the name of a village cailed Apiicot, in
the county of Ontario, which village, in fact, bad
no existence ; doing so for the purpose ef setting
a trap for the defendants. The device was suc-
cessful, the defendants actually inserting in their
work the fictitious name. In order to prove the
alieged misconduct of the defendants, the plain-
tiffs were desirous that theletier from the agents
of thz defendants, relating to this village of
Apricot, should be produced. This the defen-
dants refused to do, setting up that these com-
munications were confidential and privileged,
being obtained privately from particular persons,
and necessarily so on account of the peculiar
nature of their business. Certain letters were
produced by the defendants, out of which the
names of persons from whom informatiou was
obtuined bad been cut.

Iuson Murray moved to set aside the seques-
tration, contending that the affidavit on produc-
tion, filed by the defendants, was sufficient, and
that as the letter spoken of had passed between
third parties, that they were exempt from pro-
duction. Iis clients bad produced all the docu-
ments relating to the cause, which they were
compellable to produce, und they were therefore
entitled to have the sequestration discharged
with costs. \He cited Zdmonds v. Lord Foley, 10
W. R. 210.

S. H. Blake, for the plaintiffs, said that the
letters in question were material to support Ii’s
case. They were not privileged communicatious ;
on the contrary, being made to the agents of the
defendants, and being in the custody and under

their control, they were liable to production. He
cited Wigram on Dis. 216-7 and £289. The par-

ties writing the letters, if known, could be ex-
amined as witnesses for the plaintiffs, and made
to disclose the contents of the letters in question.
Documents produced must be produ.ed euntire
and not mutilated.

Toe Jupces’ Secrerary.—In this cause the
defeniants wmove to discharge a sequestration
obtained by the plaintiff against them for non-
production of books and pepers. the ordcr for
production having now, as they allege, been
obeyed. In answer to the motion, the plaintiff
countends, that the defendacts have not produced
certain letters, which, by their aflidavit on pro-
ductioun, they admit are in their possession, and
that others, which have been produceqd, are in a
mutilated form, portions of the letters having
been cut out tefore production. The defendants
seek to excrse themselves from production of the
letters which they have not produced, on the
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ground that they are not in their possession or
under their control, but that they are the private
property of their agent, written to him by a cor-
respondent of his own, and not by any one in the
employment of the defendants. I do not think
that the excuse is sufficient to protect the letters.
The statement in the affidavit on production is:
¢t We have beeu informed that our agent, who is
engaged in getting up the manuscript of that
part of our book which is in question in the suit,
has in possession some letters received by him
from correspondents employed by him, and in
particular a letter giving the Information as to
the place or village called Apricot, but that he
declined to produce the same.” On the argu-
ment of the motion, it was admitted that but for
the agent having becn employed in getting up
the defendaunt’s book, these letters would not
have been received by him, and there is no pre-
tence made on the part of the defendauts that it
is out of their power to procure these lettersand
produce them. I must therefore hold that they
are documents in the possession, custody and
power of the defendants, and that they must be
produced. As to the letters which bave been
produced in a mutilated form, the defendants
say they have cut out the names contained in
them, because they are letters sent by a travel-
ling agent to the defendant’s agent at Detroit,
and the names cut out are those of the persons
who gave bim information as to the standing of
the various merchants in the towns he visited,
and that these persons gave the information
sought from them, under a pledge given by the
defendants not to divulge their names, and that
«It was under such agreement only that their
said correspondent undertook to admit them in
said work.” 1 do not think I can attach any
weight to this argument. The law knows no
privileged communication, except between n soli-
citor and his client. The agent had no power,
by giving any such pledge to oust the jurisdiction
of this court to grant discovery, and if he were
put in the witness box and examined, he would
be compelled to disclose tbe names of the parties
from whom he obtained his information. The
argument that the names of these persous are
their own property, and that therefore the letters
containing their answer are held by the agent as
the joint property of those correspondents, so
that the court cannot order the production when
the latter are not parties to the suit, isanswered,
and cannot prevail. Desides, these letters are
not in the agent's hands, avd by their aflidavits
they are admitted to be the sole property of the
defendants. The defendants are bound to supply
those portions of the letter which they bave kept
back. The order to produce not having as yet
been fully complied with, I must refuse the
motion with costs.

Carr v. CARR.

Inbrrom alimony.

An order for interim alim ny will be granted on the mar-
risge being proved or admitted, without showing any
other fact or circumstance.

[Chambers, 27th Oot. 1866 ]
Fletcher, for plaintiffs, moved for an order for
interim alimony.
Spencer appeared for defendant, and asked an

enlargement of the motion, for the purpose of pro-
curing further affidavits to support the answer.

Flietcher, coutra,

The marriage having been admitted by the
answer, no affidavits whatever can be read, and
the order must be granted.

Tue Jupcks’ SkcrRETARY held plaintiff enti-
tled to the order and directed the usual reference,
remarking that the questions put in issue could
not be adjucicated upon in Chambers, which
would be done if the merits set up in the answer
were cousidered.

MarsHALL V. WIDDER.

Master’s office—Incum’rancers—Service.

G. D, and I D, his wife. incumbrancers, were made parties
to the Master's oflice, snd not appearing on the day
named in notice A., held, by the Master, that an order in
Chambers must be ¢btiuned, giving the wife liberty to
come i and prove her claims separate and apart from her
hushand. 1'ne order in Chambers was afterwards obtain.
ed. Service of u f.esh notice A. dispensed with.

[Master'’s Gflice & Chambas, Tth Jun. 1866 )

This was a common foreclosure suit.  The de-~
cree was the usual decree, with o refercuce to
the Master as to incumbrancers, The defend inis,

I George Dyett and Harriett Dyett, were found to
i be the uniy incumbranecers, »ud were made par-

ties in the Ma er's office. ‘v the return day
named in the usual notice A. to incumbrancers,
which notice had been duly served on tie last
named parties, the plaintift’s solicitor appeared
in the Master’s cffice to prove bis claim, no per-
son appearing fer the incumbrancers.

The Master, in the absence of any person to re-
present them, ruled that the reference could not
be proceeded with, but that an order in Chambers
would have to be obtained, giving the defendant,
Harriett Dyett, liberty to come in and prove her
claim at some day to be named in the order, not
less than fourteen days from the dav of the ser-
vice of the order upon her. The Master thought
the practice in the Master’s office in such a case
analogous tc the practice of serving an order
to answer a bill of complaint separately upon
defendsnt (a married woman), who had not an-
swered jointly with her husband.

Tre JupGes’ SECRETARY granted the order.
Service of a fresh notice A. on the defendant,
Harriett Dyett, was deemed unnecessary.

ENGLISH REPORTS.

CHANCERY.

CoLENs0 v. GLADSTONE.
Colony—Independent Legislature— Bishop—Cocrcive
Jurisd.ction.

(Continued from pago 244.)

The Attorney-General, Selwyn. QC., and
Pemberton, for the defendants.—We deny that
a bisbopric of Natal bas been perpetanlly and
irrevocably constituted. It is not alleged that
any direct appropriation was made for such a
purpose, but that certain funds ure subseribed
generally for colouinl bishoprics, of which some
portion was assigned for the establishment of a
bishopric of Natal in the proper legal sen-e of
that term. The intertion of the founders and
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acceptors of the trust was to give the whole dis-
.giphine and administration of episcopacy, as
_@stabiished in the Church of England, to the
.golonies, Colonial bLishoprics were founded in
.this view ; some recoguised by colonial Legisla-
g‘fures, some established by the Royal supremacy.

+As regrds the iwpossibility of waintaining |
© established Church; and finally, whether the

‘doercive jurisdiction in the dominions of foreign
g}owers, the Jerusalem Bishoprics Act gave the
Crowa power to erect sees, with authority extend-
,ﬁ;g over the coast of the Mediterranean. Dis-
"Eipline‘ which is an e-sential part of the Church
of England, where occeassion for it exists (Hooker,
«Book 8), was contemplated, not a mere voluntary
sompuct, and identity of discipline with that of
ithe Church of England, to be maintained with-
.gut an ecclesiastical law. For if there be no
gcclesiastical law, all questions counected with
dhe Church must be determined by the civil
Courts. If this be so, then Bishop Colenso is a
smere titular bishop, without a diocese, No bishop,
~syith Natal as his see, has ever been legally
£Greated. According to the decision of the Privy
Louncil, the letters patent of 1833, creating the
iBishopric of Capetown, were totally void in the
sGolony. The object of the endowment was to
<Rupport a legal diocesan establishnient at Natal,
48trictly connected with the Church of England.
2The diocesan jurisdiction i3 an essential part of
fuch establishment. [t was intended to create it
2By letters patent. The eddowment was given in
ithe belief that it was so created. It has now
sbeen decided by the Privy Council that it was
3ot created. It is argued that the letters patent
-may be taken as having the assent of the Crown
+it0 a voluntary association, but the expressions of
@t}e Privy Ceuncil in deciding that Bishop Colenso
»&puld not be bound by his oath of canonical
iobedience to the Bishop of Capetown decide that
“even the power of voluntary associations to bind
-.';imnselves is limited, and cannot introduce an
@cclesiastical jurisdiciion. It is argued that the
‘;\Queeu, as head of the Chureh, bas power to visit
ithe Bishop of Natal and to try him by commis-
:glon. Thisis notso. The Royal supremacy has
Sidouble character. Where there is an ecclesias-
A al law it acts through the established courts.
But it cannot act directly on o person hecause he
Aolds an office (26 Ien. 8, ¢. 19). Nor can the
Queen issue & commission to try Bishop Colenso,
Ahe Commission Courts were abolished by 16 Car.
735 ¢ il; 13 Car. 2,¢.12,a0d 1 W. & M. e, 2.
;é;a archbishop could not, as alleged, be tried by
oyal Comniission iscued for the purpose: if he
umitted an offence cognisable by no known
ocedure the Legislature must provide the
dueans by which he chould be tried. It has been
\Tg ued that the validity of letters patent cannot
Ue:tried incidentally in this case, but ean only be
tried by a scire fucis. But their effect is not
tgted here.  Theiv effect is already determined in
og:her decisions, namely, that they could not
gieate o his_hpp in the full sense of the word, and
-0 that decision we take our stand. Nor does it
Jatter whether, being void iun part, they are
j-.;ggjd f‘o}' the purpose of establiching such a
%shopmc asthe contributors to this fund intended
A%, support.

. November 6.
.. 0RD RoMiLLy, Master of the Rollg, after recap-

atulating very fully the facts of tae case and the

nature of the claim made, and the defence of the
trustees, said that the simple question he had to
examine were the force and etfect of the letters
patent creating the diocese of Natal; whether
these letters attempted to confer powers which
the Crown had no power to confer in a colony
possessing an established legislature but uno

Bishop of Capetown was legally ant validly ap-
pointed a bishop, in the proper sense of term,
by the letters patent of 1833, or whether he was
thereby constituted only a bishop in nime, and
not in effect, so that the trustees of a fund con-
tributed for the purpose of supporting a bishep
in the diocese of Natal, were justified in with-
holding the salary of the plainufl, on the ground
that no such bishop had ever b.en created.

He observed that the question whether the
bishop’s works had or had not an heretieal ten-
dency so as to disqualify him from being a
bishop of the Church of England at all was not
now before him. This issue was carefully
avoided bot™ in the bill and answer; and he
must, in his judgment, proceed on the assump-
tion that the plaintiff was in every way fitted, so
far as his moral character and religious tenets
went, to exercige the function of a bishep of the
Established Church. Nor was he to try the
validity of the letters patent themselves in this
suit; but he must assume that they were valid in
part, so far as to create the new bishopric of
Natal, and appoint the plaintiff bishop thereof
although they might be invalid in part—ie., so
far as they purported to give him a personal
coercive jurisdiction over his clergy, and to sub-
ject him to the persoual coercive jurisdiction
of the metropolitan DBishop of Capetown ;
and it was an important distinction to be borne
in mind throughout, that it was quite possible
for letters patent to be invalid in respect
of purporting to bestow powers which could not
legally exercised, and yet that such partial inval-
idity would not make them invalid as a whole.

His Lordship then proceeded to consider at
length the effect of the nomination of the plain-
tiff by the Crown. It was not disputed that he
thereby acquired the title and dignity ¢f a titular
bishop, and sll such episcopal authority as ¢in
be exercised by a bishop without coercive jurig-
diction. Episcopal fuactions are classed under
three heads—¢ Ordo;” or the power of orders,
including the rights of Ordination, Confirmation,
and the like. ¢ Jurisdictio ;” ie., coercive
jurisdiction over the clergy of his disese: and
« Administratio rei familiaria”’  The letters
pater* purported to give the two first of these
pewers but not the third.

Proceeding to consider the remaining two
divistons ¢ ordo” and ¢ jurisdictio,”” his Lord-
ship said it was not contested that he was as fully
cendowed with the first as any other bishop. Such
power of orders was in itselt universal, not con-
fined to this or that spot, but belouging to a
bishop by virtue of his consecration. It was
said this only made bim a titular and not a
territorial bisbop; for by this he has no diccesc
attached te hig office. But in no casc was a dio-
cese essential to the status of & bishop. Every
bishop bad, by virtue of his office, the universal
power of orders, ouly it was generally found
more convenient and beneficial to the cause of
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religion and morality tbat each bishop should |

have a see or divcese assigned to him, wherein
these functions should be exercised exclusively.
Therefore even, if the plaintiff might in some
gense be called a titular and not a territorial
bishop, this made no essential difference ; and so
far as the powers of orders went there could be
no dispute that the plaintiff was validly consti-
tuted Bishop of Capetown.

But it was contended that the jurisdictio of the
plaintiff (his coercive jurisdiction) over the
clergy of Natal, which the letters patent profes-
sed to glve him, and algo the jurisdietion of the
Bishop of Capetown over the Bishop of Natal,
which was nlso purported to be created by the
Jetters patent, had been judged null and void by
the Privy Council, and therefore the plaintiff had
pever possessed the legal status of a bishop.
But this contention on the part of the defendants
proceeded on a misunderstanding of the real
point decided in the eases of Long v. Bishop of
Capetown and Bishop of Cupetown v. B shop of
Natal. It had been decided iu these cases that
the jurisdiction of the bishops in all cvlonies
having an established Legi-lature, but not an
established Church, must be subject to the civil
jurisdiction in the co ony, with an appeal to the
Queen in Council. But this did not take away
the episcopal jurisdiction. It left bim the power
of instituting to benefices of visiting all the clergy
of the Church of England resident in his dioccse,
aud inspecting their morals and of appointing
dignitaries of his catbhedral. The only limitation
to his jurisdictio was {this: that the power of
enforcing obedience to his decrees and remov-
ing obstructions to the performance of his
episcopal functions was not given him personally,
but for these purposes he must bave resource
to the civil tribunal, and that tribunal would

_ consider the question whether the decree
attempted to be enforced by the bishop was
consistent with the diecipline of the Church
of which be was a bishop, and with the princi-
ples of justice. The letters patent were inopera-
tive in %o far as they parported to give him such
a personal power, and also as to the mode of pro-
cedure on appeal; for an appeal was decided to
lie from the bishop to the civil tribuual in the
colony, and thence to the Queen in Council ; but
he did pot see how these details of procedure
affected the stafus of the bishop or lessened his
powers of jurisdictio.

His Lordship proceeded to show that the
foundntion of the error in the case of the defen-
dant was a mistaken notion as to the position of
the Euoglish colonial Cbhurch. That Church was
not merely in uuion and communion with the
Chuarch at home, but formed part of it, and was
abranch of it. No doubt the Churches in the
colonies were voluntary asseciations, but ?his did
not mean that they might adopt any ordinances
or di~cipline they chose and still belong to the
Church of Englaud., The judicial committee bad
said that the Church of England established in
the colonies was to be regarded ¢ in the same
situation with any other religious body, in no
better, but in no worse position ; and the members
wight adopt, as the members of any other com-
munion might adopt, rules for enforcing disei-
pline within their body. which would be binding
on those who expressly, or by implication,

assented to them.” These words had created
alarm ; but they meant only that if any number
of persons in England or in the dependeucies
associated themselves into a religious sect, the
Iaw would, in case of any dispute coming before
the civil tribunal, first enquire what were the
ordinances of that particular sect, and when
these were ascertained 2s a matter of fact,
obedience to those ordinances would be entorced.
So that a body might, no doubt, agree to call
themselves **in communion” with the Church of
Eogland, and at the same time agree to be sub-
ject to the jusisdiction of a metropolitan bishop ;
and in such a case, no doubt, the authority of
such metropolitan would be binding on that body
on account of this consent, but such a body would
not forw part of the Church of England, as the
colonial Church of South Afriea professed to do,
and their doctrives and discipline might, in soine
respects, differ from those of the Church of Eng-
land.  When, however, as in this case, o number
of persons voiuntarily formed themselves into an
asgociation. and called themselves members of
the Church of England, then they were bound by
its doctrines and disciplive, and the jurisdiction
of its bishop would be upheld aud enforeed by
the civil tribunals of the colony, which tribunals
would consider first. as matter of evidene:. what
were the docirines and discipline of the English
Cbur:h; and, secondly, whether the particular
orders of the bishop ntiempted to be enforced
were in harmony with the laws and ordinances
of the English Church. Aund it being a funda-
mental priuciple of the Euglish Church that the
Sovere'gu is head of the Churcl, it wns impossi-
ble for persons voluntarily to associnte themseives
into a body professing to belong to the English
Church, sod not to submit their disputes to be
decided on the same principles as in England
Aand in the colonies, where there was an inde-
pendent Legislature, aud where the statutes
appoiuting certain ecclesiastieal tribunalsin Eng-
land do not apply, this conld only be done by
having recourse to the ordibary civil courts 0
the colonies.

Ifis Lordship proceeded to establish this prin-
ciple which, a8 he caid, lay at the root of tb¢
case, by referring at length to the words of th®
judgment in Long v. Bithop of Capetown. Is
that case it was held that Mr. Loug had volun”
tarily bound himself tv the doctrines and disct”
pline of the Church of England, and that if th®
obedience required of him by the Bishop of Cap®”
town hnd been obedience to the rules and ord”
nances of the Church of England, that obedien®?
would have bad to be enforced. But it was he
that the commands of the bishop in that ca%
were not in accordance with the discipline of tb

! Chureh, and therefore Mr. Long was justified 1%

resisting them. His Lordship also referred ™
Dr, Warren's case, where the Court, having 856®
tained that a religious society had agreed t0
bound by Wesleyan ordinances, inquired no fo
ther, but decided that they must be held bouﬂd
by the judgment of o Wesleyan conference 3°
could not appeal to any other tribunal. it

The result of the decision in the Privy Cou%
as to the jurisdiction of the colonial bishops ot}
not to decide that they had no jurisliction a-,oﬁ
po tribunal, but merely that such

jurisdict o
was really consensusl, and their tribunal » for
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iomesticum, not o State tribunal as in the United
*Kingdom, where the Crown appointed bishops in
pursuance of Act of Parlinment. Hence the
\f»gislmps of the Eunglish Chnreh in South Africa
‘{gould have no such irresponsible tribunal as the
fﬁﬁishops of the Church at home had, but must be
“Nubject to the decisions of the civil tribunal.
*And he was of opinion that this necessity for the
’8olovial Church to refer its disputes to the civil
Hribunals was very valuable as & means of secur-
fh;g tze uniformity of ductrine and disciplive
“Which was an important safeguard of the Church
$of England, for if in cvery case of a dispute in a
Fdolonial church the re-ult were to be dependent
Yon the decision of a forum dumesticum, merely in
“Jnion and commuunion with the Euglish Church,
fyihe decisions might easily vary according to the
‘éo;vinions of different bishups, a result which was
Fgvoided by making the Queen in Council the ulti-
“Mate arbiter of all such disputes.
% The course of legislation on thissubject plain-
2y showed that no bishop could be nominated or
“Y#ppointed except by the Sovereign, por could
Any person be legally consecrated except by
’:3 rder of the Crown. In 1786, after the sever-
“ance of our American colonies, an Act of Par-
;%nment for coosecrating bishops in those colo-
Zpies provided that the license of the Crown must
“4n cach case be obtained. This privciple wus
Aslso plainly to be found throughout the various
“gtntutes by which bishoprics were created in
_iplaces, not under the immcdiate jurisdiction ot
.‘g%:e Crown, especially in 59 Geo. 8, ¢.60; 3 & 4
gd ict. ¢. 83; 156 & 16 Vict. ¢. 52.
Si His Lordship held, therefore, that in every
%};r}bspect the plaintiff was validly ordained a bishop
:26f the English Church, the power of orders was
2fully given to him at his consecration, the power
Iof jurisdiction was his, only limited and quali-
ged by the nccessity of the case, because the
#0rown could no more establish  see or diocese
3in the colonies, with jurisdiction analogous to
dihat of a see in England with coercive jurisdic-
tion over all the inhabitants of the colony, with-
7gut the authority of the colonial Legislature,
sthan it could appoint an English or Irish bishop
& ithout the authority of Parlinment; and, refer-
‘:ﬁix}g to the judgment in Re Bishop of Natal, he
1;{1«1 that the Lord Chauncellor had not there said
7that the Ceown has no power to assign a colo.
‘ggml bishop a diocese in the colonies, but only
ithat the Crown cannot assign him a diocese there
¢ 4ith o coercive jurisdiction. But it was not the
. ercive jurisdiction which constituted the dio-
~..se. He was therefore of opinion that the
Anintiff was regally in possession of a see or
.ocese, and the defendants’ argument that there
MBS NO Ieg.nl identity between the colonial bishops
’f‘?d the bishops of England Wales and Ireland
: el to the ground, and indeed he had come to
}Qe contrary conclusion, viz.: that if the colonial
Dishops had been decided to have a jurisdiction
Jndependent of the colonial civil tribunale, the
Mentity which at present existed would soon
gease to exist.

i3 In respect of bis status, then, the plaintiff was
+&ully and validly constituted Bishop of Natal,
~3d was entitled to his salary.

§fﬂAs regurded the acgument from the intention
= the contributors to the Colonial Bishopric

<

Fund, his Lordship said that their intention, so
far ns was made plain to him, appeared to him
to be rather furthered than prevented by the
decision he had given Their intention appeared
to be to secure uniformity of doctrine and disci-
pline in the colonial churches, to the support of
which they contributed ; and also that the clergy
and bishops of those churches shou'd exercise
and be subject to an effective jurisdiction.

These contibutors had expresged an opinion
that the jurisdiction at present exercised by and
over the bishops in the colonies was not effective,
but such opinion was, he believed, fouunded on
the misapprehension, he had been endeavouricg
to meet  The jurisdiction i question was effec-
tive, provided it was legally exercised ond admi-
nistered according to the doctrine and discipline
of the Church and the principleg of justice. If
so administered it would be carried into effect by
the civil courts; if not, it was a nullity. He
could not consider that the objeet of the contri-
butors was to elevate the Chureh over the Sove-
reign, they must be taken to know the law that
the Queen is the head of the Church. It might
be doubted how far u lay tribunal was gualified
to understand and fully appreciate the bearing
and importance of religious questions, but he
could not relieve the defendants from their con-
tract on the ground that their ignorance that
+*the Sovereign is at the head of all causes eccle-
siastical as well as civil.”

Another reason for deciding in the plaintifi’s
favour was that it would be impossible now to
restore the plaintiff to the position held by him
in 1833, and the Court of Chancery would not
annul a contract unless it was possible to restore
all parties to their original situations. This
would not apply to the next person who might
be appointed Bishop of Natal, with whom a fresh
contract would have to be made, the terms of
which. express or implied, would bind the par-
ties to it, but that had nothing to do with the
plaiutiff.

The result was that he must hold the plaintiff
to be Bishopof Nxtal in every sense of the word,
duly appointed and duly consecrated, and that
he would remain bishop uutil he died or resigned,
or until the letters patent appointing him were
revoked, or uantil he should be in some manner
lawfally deprived of his see. Ife did not mean
to imply that that the plaintiff could not by any
menns be lawfully deprived of his see without
the revocation of his letters patent; no doubt if
he did not perform bis part of the contract, viz.,
by performing the duties of a bishop by law es-
tublished, such as teaching and superintending
his flock, he could not cowmpel payment of his
salary ; but the question whether the plaintiff
had acted inconsisteutly with his duties, in short
whether he had so far renounced the doctrines
of the English Church as to have broken hisside
of the contract (for he would not affect to be
ignorant that the charge of heresy against the
plaintiff was the real reason for the institution
of these proceedings); this question bad not
been raised, had it been raised he must have
tried it if no other Court couid have been found
to do so by scire facias at common law or petition
to the Sovereign, bat as it was he had beeo com-
pelled to consider the case on the assamption
that the plaintiff was, as regarded moral charac-
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ter and relizious opinions, perfectly qualified to
be Bishop of Natal.

The deeree must be in accordance with the
prayer of the bill, with costs against the defend-
ants ' The plaiotiff must pay the costs of the
Attorney-General, and add them to his costs
agaiust the defendants

Reprints of the Brivist Quarteriy Reviews,
and Brackwoon’s Magazisg, by the Leon-
ard Scott Publishing Co., 3§ Walker St.,
New York.

The person that is supplied with the Edin-
burgh, the North Dritish, the London Quar-
terly, and the Westminster Reviews, and
Dlackwood’s Magazine, may rest assured that
he is possessed of a mine of literary wealth
that can in no other way be obtained, without
immense research, and without much greater
expenditure of time, thought and mwoney than,
in one way or another, most men are capable of,

A sketch of the rise and position of these
most valuable periodicals will be of interest to
these unacquainted with tae following particu-
lars—such we copy from a cotemporary :—

“The political parties in GreatBritain attach
a great importance to the power of the press.
The Whigs in the early days of Lord Jeffrey
commenced the Ldinburgh Review, in order
that by its tremendous cannonade, it might
batter down the fortress of Toryism. So also,
when its force was felt, the opposing party
had recourse to a similar expedient ; and thus,
under the auspices of the Tories, arose the
Quarterly Revicwo. The late Wm. Blackwood,
of Edinbargh, a shrewd, clear-headed, and
intelligeut publisher, annoyed by the assump-
tion of his Whig neighbors, and believing that
“The Blue and Yellow”—the colors of the
Edinburgh—should be assailed in its chosen
home, resolved to establish a magazine. Ie
objected to a Quarterly, as his object was, by
a monthly periodical, varied, racy, and tren-
chant in its character, to appear three times
before the public for every single appearance
of the RKeview. The world now knows the
energy and remarkable judgment combined
with great liberality which have characterized
that periodical. Abroad, the editorship was
attributed to Professor Wilson, Professor
Aytoun, and others, but really they were only
contributors, and from the beginning, and
during all its history, the members of the firm
have been the responsible managers. William
Blackwood, senior, and his so¢n, John, have
mainly ruled the destiny of the magazine,
their principle being simply to select the best
writers, pay the highest prices, and take no
articles from any one, no matter how elevated,
how learned, how wealthy, or how famed,
without remuneration.

Thus the Edinburgh, the Quarterly, and
Blackwood arose. In process of time, the

English Radicals felt the need of & journal
and they likewise started a Review. At th
same time, the educated classes in England
desirous to become intimately acquainted witt
continental literature, commenced a similar
enterprise; but divided counsels and continued
strife led to the publication of two journals
instead of one. In process of time these Quar-
terlies combined, and finally a union took
piace with the radical political journal, and
thus the reading public were provided with
the present Westminster Review.

The immense success of these reprints is
only exceeded by their usefulness and cheap-
ness. The fucilities given for the formation o’
clubs, ete., reduces the price to a mere nothing
We have the greatest pleasure in again ealling
the attentivn of our readers to the advertise
ment which in another column gives at neces
sary information.

APPOINTMENTS TO OFFICE.

COUNTY JUDGES.

ALEXANDER FORSYTI S30TT, of Osgoods IIall, Kxgq.
Barrister-at.iaw, to be Judge of the Co ity Court 1 and fv
the County of Peel  (Ggzetted Dacember §, 1866.)

JOHN BOYD, of Osgoode Hall, Esquire, Barrister at law.
to he Junior Judye in and for the County of York, (Gazet
ted December 8, 1566.) .

SHERIFFA.
ROBERT BRODDY. Esquire, to be Sheriff in and for th
County of Peel. (Gasetted December 8, 1866.)
WILLIAM FREDERICK POWELL. Esquire, to ho Sherit
inand for the County of Caileton, m the room of Swmea
Fraser, deceased.  (Gazetted December 13, 1806 )

CIUNTY ATTORNEYS.

GEORGE GREEN, of O~xoode Hall. Esquire, B ristereut
Law, to be Clerk of the Pence and County Crown Attorney
1 axd for the County ot Peel. (Gazetted December S, 1566,

HENRY WILLIAM PECERSON, of Oagosde JIall, Esqo
Barrister at-Law, to bs Coun’y Crown Attorney in and for
the County of Wellinzton, in the rvom of John Jacherean
Kingsmiil, deceased. (‘fazetted December 8, 1566 )

CLERK OF TIE COUNTY COURT.
JAMLS AUGUSTUS AUSTIN, Esquire, to ba Clerk o
the County Court in and for the County of Peel. (Gazetter
December 8, 1806.)

POLICE MAGISTRATES.
THOMAS BURNS, Esquire, to be Police Mugistrate it
gdcfor the Town of St Cathaiines. (Gazetted December %
56.)
THOMAS WILLCOCKS SAUNDERS, Esquire, to be Polic
Iga,r;li;érate for the Town of Guelph. (Gazetted Decentbe.
29, 0.)

CORONERS.

JOIN BARNHART, Esquire, M.D., and BEAUMONT W
DIXIE, Esquire, M D, to be Coronersin and for the Cuunt,
of Peel. (Gazetted Dacember 8, 16686.)

HERBERT FELLOWS TUCK, of Drayton, Esquire, M D.
to be Associate Coroner for the County of Weliington. (Ga
zetted December 22, 1366.) .

ANDREW CLOBINE LLOYD, of Stouffville, Esquire
M,D., to be Associate Coroner fur the Un.ted Counties ¢
York anad Peel, and slso for the County of Ontario. (Gazt
ted December 22, 1866.) ’

NGTARIES PUBLIC. N
ASHTON FLETCHER, of Woodstock, Barrister-at-law, to
be a Notary Public for Upper Canada. (Gazetted Decemben
22,1866.)
THOMAS WELLS, of Ingersoll, Esquire, Attorney-at las
to bo & Notary Public for Upper Canads. (Gazetted Desenr
ber 22, 1865.)



