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AIPPELLATE DIVISION.

SECOND Drasx8oA COURT. FEBRnuARY 20ru, 1919.

SIMM v. CITY 0F HAMILTON.

Municipal Corporations-Ilnjurtj to Lard by Floodinq Caused in
Part by Unauthorised Act of Corporation in Ma/cinq D)iich on
Frvç.te Propertj-Bringin9 Waler on Highwaye-Overftow on
)Jeighbou(ring Land-Remedy ---Compensation under Arbitra-
tion Clauses. of Municipal Act-Settement of Claimn in Former
4.ction--Highways Veste in Corporation.

Appeal by the defendants fromn the judgînent of the Judge of
the County Court of 'the County of Wentworth, in favour of the
plaintiff, for the recovery of $200 and conts, in an action for dam-
ages for injury to, the plaintiff's lands by flooding caused by the
negligence of the defendants, as the plaintiff alleged.

The appeal was heard by MEnîTWf C.J.C.P., BRITTO.N,
RIDEL LATCIHFORiD, and M[DDLETON, 'JJ.

F'. R. Waddell, K.C., for the appellants.
S. F. Washington, K.C., for the plaintifi', respondent.

MEREDITHCJ.P, delivering the judginent of the Court at
the conclusion of the hearing, said that the oniy question of law
raised by the. defendants was, whether the plaintiff's remnedy was
conllned to comnpensation fixed under the arbitration clauses of
the Municipal Act.

Wh.re that which is donc by a niunicipality la something
authorised by law, and in doing it without negligence injury is
iuilicted, the reznedy is so confined.

But where the. injury is inflicted in doing an act not so author-
ised, orby ngiece in doing an authorised act, tlere isno suc
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The trial Judge found, and the evidence sppported that finding,
lijal the injury of which the plaintif! complained was càused in

patby the quite unauthorised act of the defendants in making a
diitc-h on private property, including the plaintiff's lands, and
thiýeeb bringing w-ater down to the plaintiff's lands in such
qua,.ntities as to floold thein: and by bringing water down Upon
l'je highways to such an extent that it also overfiowed and fiooded
theý plaintiffa land.

To the first dlaimi of the plaintif! the defendants made two
anwr:(1) that the ditch after construction was filled inl so that

nlo water carre clown ini that way; the weight of evidence and the
finding of the trial Judge were that it did, though less ini quantity
than~ when the diteli was wholly open: and (2) that in a former
action the plaintiff was paid for ail] the injury caused by the
opening of the ditch; but that was not proved; on the contrary,
as the evidence now stood, it rather appear-ed that the settiement
macle was in satisfaction of damrages sustained up to the Lime of
that settiement only.

And, as to the second claim, whilst a land-owner m-ay proteet
hiniseif againgt flood-water not flowing in any defined channel,

ada municipality injay imiprove and ri-ust repair iLs highways,
neither xnay in any manner colleet vagrant waters and diseharge
tlhem on the lands of others; and that, according to the evidence,
had been and was being clone, te the plaintiff's injury. Such
waters were collected at the mide of the highways and to some
extent diso)iarged on the ptaintiff's land; and it was no defence
to say that these roads wcre flot macle ini the first place by these
defendants: they were now vested in and under the control of
the defendants, who were answerable for any nuisance Lhey miglit
continue b) create.

A ppeal diaiaissed ilhU cosis.
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*RE SUN LIFE ASSURANCE CO, 0F CANADA AND
McLEAN.

Inurartce (Lîfe)-Endowment Pohicy-Insurance Moneys Payable
ta Assured ai End of Fized Period-Appropriuion of Policy
by Assured for Benefil of Wife-Policy in Foec anýd Asgured
Living at End of Feriod-Assured En<titled bu01 piin1 Benefits

-Revocation of First Approprîation-New Approprialion inl
Favouér of Mother after End of Period-,Subilsist'ig Policy-
Right of Assured to Select Benefu other tita? Paym!pent in Cash-
Molioni for Leave to Pay into Court Amnouiii of Cash Benefit-
Dismi6sal-Declaration of Right-Appeal-4%Osts.

Appeal by Adèle Caroline McLean) fromi the order of Ros, J.,
15 O).W.N. 393.

The order, as issued, deelared that "whatever riglits Adèleý
Caroline McLean had in the . . . policy have passed te
Ophelia MeLean and that . . -' Adèle Caroline MeLean lias
ne further interest inithe saîd pelicy;" and dismissed the motion of
the company.

The appeal wus heard by MsiuEorrH, (.J.C.P., BRiTo,
SuTHERLAND, and MiDD)LUrON, Ji.

J. F. Hollis, for the appellant.
L. Macaulay, for the company, respondents.
J. W. PayNie, for the assured and Ophelia Mclean, respondentd.

TECOURT affirmned the order in se far as it dismissed the
a.pplication, but varied the order by striking eut the declara-
tien; and ordered that there should be no rosts te or against any
party of the motion or of the appeal.

and mI.i ntIher so ma)o b e rup >rtsI ia t!va Ont.sirio
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REYNOLDS v, HAMILTON AND DUNDAS'
STREET R.W. CO.

WVater-Wiroi!gfiil Divereîon qf Waler and Ice from Stream into
Can<l-Intierference iwitk Natural Course -njury to Boat-
house on Bank of Ca(nal--Cause of Injury-Finding of Trial
Judge-Atppeal.

Aýppeal by the defendant railway company from the judgment
Of MASiTE-N,,J., in favour of the plaintiff, in an action for dainages
for injury to the plaintiff's property by reason of wrongful aets of
the defendanta, as the plaintif( alleged. The action was brought
against the railway eomnpany, and the Corporation of the Town
of Dundas was added as a defendant at the trial. The trial Judge
gave judgirent for the plaintiff against the railway company for
$500 and costs; and dismissed the action as against the town cor-
poration.

The appeal was heard by MEREITHrn, C.J.C.1'., BRITToN,
RmiDuLI, LATCHIF>RD, aud MIDDLETOIN, JJ.

S. F. Washington, K.C., aud A. H~ope Gibson, for the appel-
lazits.

M. J. O'Reilly, K.C., for th~e plaintiff, respondent.
J. W. Lawrason, for the Corporation of the Town of Dundas.

,ML EREDTH, C.J.C.P., in a written judgmient, said that the case
depended on the simple question of faet, whether the wrong whioh
the street raitway company did caused the injury for which the
damnages were awarded to the plaintiff Unquestionably the los
for whiSh the daniages were awarded was cauged by the diversion
of water and fioating ice froni the natural and proper course into
the basin of a canal, on which the plaiutiif's boat-house was, a

cosderable distance to the north of the stream. 1¶eavy rains~ iu
,FebUrwry caused a freshet iu the streamn. The ice in the streai

below the point of diversion caused the rising waters Wo overflow
the býanka sand run into the cowpany's property and upon their
ear4racoe, and the "Iay of the landi" caused it Wo low northerly,
ahnost at right angles to the stream, iuto the canal-basin and the
canal.

If the railway comnpany had not interfered with this natural
action, no one would aasert that they were answerable ludanae
for auything cauaed by that Btate of affairs; but they did interfere
and iuterfered for their owu benefit. The ice and thie water
accunilatig upon their property would have prevented the run-
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ning of their car until nature unaided relieved the situation,
which ît must have done at most within a few days.

The interference of the coxnpany was of a two-fold character:
(1) they eut trenches through the snow and ice on their property,
which had the effeet of lettîng the water and ice out of the natural
couirse acroas their property and on towards the canal; and (2) for
4 or 5 days they kept 3 or 4 men shoving the brokei i ice, which had
floatedt down to the spot, across their property and into and upon
the property of their neighbours, thence to float on and to be dis-
charged in the canal, where it must have lodged until the ice was
broken up and carried down into the bay.

TIishoving the ice from their property down upon the property
of others, the company were clearly guilty of a wrong and liable in
damages to any one upon whose property the ice lodged. And
there was no dîfflculty in finding that the ice which, came down
the streain, and was unlawfully assisted by the company in reacli-
ing the canal, dîd cause the uij ury for which the damages had heen
awarded.

The appeal should be dismisaed.

BIUTroN, J., agreed with MEREDiTHi, C.J.C.P.

LATCUFORD, J., agreed ini the resuit.

MIDDLETON, J., also agreed iii the resuit, for reasons slated ini

writing.

RJDDErLL, J., read a dissenting judgment.

Appeal diamissed (RID)E'LL, J., diesenting).

SECOND DiISIONAL COURIT. MAndi 7Tu, 1910.

*HOPKINSON v. WESTERMAN.

Fraudulent Conveyance-13 Eliz. eh. 5--Conve-yan2ce byl HuebýIand it,
Wife of all hie Property-Insolvencyý-Ininhoni Io Deféat
Impenidinij Judgment in Action for Tort -Knowledge of Granree
-Satues of Plaintiff with Clairn ex Delicl-Sýnil Çlaim upon
Contract not Sufficient Iu Found Execufioni againet Land.

Appeal by the plaintiff froui the judgxuent of (C LUTE, J., at
the trial, dismissiug with costs an action brouight to set, aside as
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voluntary aind fraudulent a conveyance of land mnade by one defcnd-
lait tu the other-the defendants being huisband and wife.

The appeal WaS heard by- -MEREDI, C.J.CI>., BumroN,
RnDLLATCeEFORD, and MNiDDLETON, JJ.

J. P. MýacO;regor, for the appellant.
J. G. &Yflonoghue, for the defendants, respondents.

MniEDImI, C'.J.(XP., in a wriitten judgment, said that it wus
plain that the con veyance of land impeaclied in this action was
mnade for the purpose of defeatig the expected and iinpending
execution in the then pending action for criminal conversation.
The. grantee, the. wife of the grantor-the grantor was the defend-
ant i that acýtion--knew- that it was pending, knew all the. fants
iupon which it depended, and knew that the wrong done waa done
sio openly that a substantial verdict in it against lier liusband was
certain; and, as skie also knew, lie had no other property out of
which the aniount of the judgnient coiild Le realised. And the
effeet of the deed was merely to transfer the ownership froin
husband to wife, the farnily liaving substantially the sanie benefit
of it as if it had reniained i the husband and lie had not :made
bimiself in sol vent. Tiie case agais the insu was so plain that, s<oon
after the. deed was m~ade, judgment was entered up against him, i
the. action for crirninal conversation, for $1,100, upon his consent.

,rhefeeble efforts of the. wife to shew that she had su interest
i the~ land before the niakig of the deed, because skie wau savixng
i the money she received fromn ler husband for housekecping
purpoees, sud because she somnetimes went ont workig, really
only made plainer tiie purpose of defeating the claim in the cther
action. The fraudulent pur-pose was plain.

But it was contended tliat this action must fail beeause the
plaintiff was not a creditor of tic fraudulerît grantor wheii it was
ýoiienced-thiat. lie miust bring a new action to enforce his

rightsq; that any one w-ho hiad a sufficient dlaim arising out of con-
tract uriay bring suoh an action as this before lie lias recovered a



HENDERSON t,. $7'RANG.

would not give any r-ighlt to execution against lands, and so the
deed could not stand in the plaintiff's way.

The appeal should be allowed and judgment entered for the
plainitif in the usual form: see Reese River Silver Mining Co0. v.
Atw-ell (1869), L.R. 7 Eq. 347.

BirroN, .1., agreed with MEREDiTH, C.J.C.P.

RIDUELL and LATCIIFoRiD, JJ., agreed iii the result.

MIDDLETON, J., also agreed in the result, for resens stated
in writing.

Appeal allowed.

SrcomD DivisioNAL COURT. M miw 7TH, 1919.

*HENDEPR5ON v. STRANG.,

Company-Actionb by Shareholder for Declaration as IoEfeif
Agreemtient bceeen Curnpany and Nominal SaeodrPa
Adopted for Vesting Contro? of Compniany in NmnlS«e
holder-Allotment of ShrPNtigIaid on hre-ll-
gality as Regards Fiiture Shareholders and Creditor&-om
panies Act, R.S.C. 1906 ch. 79, secs. 58 et e-Dsialf
Action.

Appeal by the defendants froi the judgmeznt of MASTEN,J.

43 O.LII. 617, 15 O.W.N. 78.

Theiý appeal was heard by MNEREI>rn, C.J.C.P., BRIrON,
ILIDDELL, and LATCHFORD, J.J.

D. L.MkcCarthy, K.C., and A. W. Langmnuir, for the appeUlants.
1. F. Hiellmuth, K.C., and S. J. Birnbaum, for the plaintiff,

respondent.

MEREDITH, C.J.C.P., read a judgnxent i which hie said that
the plan dev,\isedl and earried into effet. 1,y the two persons most
substantially concerned-with the concurrenlce of every one else
having an interest in the companyv, and tov.which noQ objection ws
made by any one until r-ecently, thougli it had been in force and
constant operation for upwards of 8Syears, and to which objection
was nom, made really only because of matters personal to the
plaintiWm' husband, one of the substantial owners of the coneern-
seeined to have been a plan well 8uited to the purposes of the
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oiseso the.( conipany and of ail present or past shareholders;
thoughi as to) possibhle future shareholders and creditors it might
be very different.

The irain feature of the plan, so far as the disposition of this
api cal w-as affected, -,as, that the defendant William Strang
should have a «>ntrollinig initerest in the company as if the holder
of iimore thatn one haif of its capital stock, and as if that stock were
fully paid-up, thougli iii reality nothing was actually paid by him
for the stock. The eheque sent in payment was neyver, and was
neyer intended to L e, cashied by any one.

Thougb it was the scherre of every one concerned ini this action
and acted upon for uipwards of 8 years, and though beneficial ta
themn during ail that time, and likely to Le as beneficial in the
future if the plaintiff's husband would performi his part of it, it
could not stand if it were ultra vires the company--a conpany
incorTorated under the Coinpanies Act of Canada. The right's
and intereste of present shiareholders were not atone concerned-
those, of possible future shareholders and creditors mnust equally
b.Le idrd

The plan was one which the comnpany could not lawfully set
upon. The Act (8. 1906 ch. 79, secs. 58 et ssci.) requires
payment for stock, payinent wvith interest at 6~ per cent. per annuin
uipon ail arrears (sec. 60l), and there was not, nor was there intended
to be, any lcind of paymrent ini this scheuie: the defendant Strang
was to ha ve the position or power of a paid-.up stockholder without
baving paid anything in any real way for the stock; but there ws
nothing fraudulent or imorailly wrong in that, because he was flot
to be paid dividends, nor was b. to obtain any other money
advantage through si#ch nominal ownership.

The plan hleing ultra vires, the defendant Strang could1 fot
r.taim the position of a paid-up stockholder; nor, on the other
hand, could the cornpany put him in the position of holder of
stock upon which nothing hiad been paid, for the stock was flot po
taken-it wvas taken only as a part of the wlbole plan: neither tbe
conip-any nor the Court had any power ta xnake or eKforce against
him a new and ditierent contraet; if the plan should fall to the
grouud, it must fail altogether. There was no contract to take
a~ny but fully paid-up share; the contract je altereçi if the eub-
soribier ie ficed with unpaid shares.

The. appeai siiotld b. allowed with costsand the action dis-
n-,aed with cei

BRn!rON, J,, agreed With MUIKEITI, C.J.C.P.

Rw»sELt and LATC11FoRan JJ., agreed in the resuit, for reasons
etated by each of themt M writing.
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*REX v. SPENCE.

Crimino.i Law-Indctment-Nole P-roseqi-Criminal Code, M5.
962-E ntry of &tay of Proceedings-New Informtijon for same
Cause--Defendant nor Placed in Jeopardy under Indicimewnt-
Fresh Pro-secation -not Barred.'

Motion by the defendant for an order prohibiting one of the
Police Magistrates for the City of Toronto froin taking any
further procetxings under a certain information, on the ground
that the charge therein was for the me matter as that in respect
of which the defendant was indicted and thereafter dÎscharged,
after an entry of a stay of proceedings thereunder, by the direction
of the trial Judge at a aitting-S in Toronto-the direction having
been given at the instance of the Attorney-General for Ontario,
with the approval of the Minister of Justice for Canada.

W. E. Raney, K.C., for the defendant.
Edward Bayty, K.C., for the Crown.

S UTHIERLAND, J., ini a written judgment, said that the defendant
was indicted for having Ini his possession or publishing objection-
able tratter, to wit, "a book with the titie "The Parasite,"
contra.ry to a Dominion order in council made under the War
Measures Acet, 1914. MWhen the defendant came before the Court
(Masten, J.) for trial, on the l5th No vember, 1918, counsel for the
Crowvn, under instructions fromn the Attorney-General, asked to
have an entry miade on the record that proceedings were stayed
by direction of thq A\ttorney-General, under sec. 962 of the Crimilnal
Code. Ani entry was muade accor-dingly and signed by Masuten. J.

lIn the month of DecemLer, 1918, a new information was laid
against the accused for "publishing a book called 'The Parasite'
containing objectionable miatter." It wws admitted by the Crown
that this iras in substance the saine charge -iï that contained in
the prior indictirent.

The defendant appearing before the Police Magistrate to
ansirer the neir charge, the Crown desired to proceed, and the
magistrate directed that a plea of " not guilty " be entered; where-
upon the motion for prohibition wa-s made.

After refering to a nuniber of authorities-among others,
Godidard v. Simith (1705), 6 Mil. 2à1, 2J2; ArhodsCririnal
Pleading and Iividenee, '21th cd-, p). 14e;; 12 Cyc. 2,i1, 374; 26
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Cyc. 60; fHalsbury's Laws of England, vol. 9, para. 350-the
learnedi Judge said that, white the stay entere! precluded further
action upon the ori.ginal iindictmnent-in fact pertnanently stayed
any such action-it did nit preclude the Iaying of a farther,
informaiition. In what was do)ne when tbe stay was authoriseci
and miade effective the accused was not put in jeopardy.

M1loti<n dismissed; no order as to costs.,

ROSE, J. MAUii &5Rn, 1919.

*SPARKS v. CONMEE.

Promissory Notes-Action against Executors of Maker-Notes Pay-
able ai Particular l'lace-No n-prese niaiton-Bills of Exchange

- Ac!, sec. 181-Effecý as againat Ier-Cl~aim agiinst T/iird
Party - Promise - Conside-ration - Limitations Act - Bar to
«lai m--Abaene of Third Partyj from Ontario-" Jetura" to
Ontario-Sec. 52-Ex~tension of Time-Accrual of Cause ojf
Action-Interest.

Action against the executors of Jamnes Connmee, deceased, upon
two promissory notes, each dated the 17th February, 1905, and
aci for $1,O00 one payable 12 moutiis and the. other 2 years
after date, made by Conm.e in favour of liurley & Co. and endor8ed
by EurI.y & Co.

Tii. defendants brought in F. H. Clergue as a third party and
mnade a claimi over againast him upon an uudertaking in writing
given by hlmi to Conrnee, dated thie 13th February, 1403, to psy
the. notes_ wiien due.

The action aud third party issue were tried at a non-jury
gittinga in Toronto.

Shirley Denison, K.C., sud W. J. Bea.ton, for the. plaintiffs.
1). L McCartiiy, KQfor tile defendats.
Il. WcKay, K.C., and P. E. F. Smnily, for the. tiird party.

1Rosis, J., in a w-ritten judgnieut, said (after sting the. facts)
tiat th s ac tion was begun against Conm 1»eei J une, 1908. Coune.
diec inl 1913 or 1914, and in Msy, 1914, the plaintiffs took ou>t an
order of rpvivor continuing the. action aganst the. executors The.
thirdl ps.rty notice wvas issued on tii. l3th October, 1917.

Many defences were pled to the plaintifa' claimnaans h
defendants, but noue was establIsh.d by the evideiice.
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A defence flot pleaded, but strenuously urged, was based upoit
sec. 183 of the Bils of Exchanige Ad 1.S.C. 1906 (1. 119. Thei
notes were, in the body of them, made payable ut a particular
place in Philadeiphia. Some of themn were presented there at
ia.turity, and were protested for non-payment; but one of the

notes now rn question was not so presented or protested. Counisel
for the plaintiffs took the position that, as this defence was not
pleaded, it ouglit flot to be considered. It was flot necessary to
mile upon this objection, because the learned Judge was bound by.
authority to hold that the effect of sub-sec. 2 of sec. 183 was that
non-presentation was no0 answer to an action against the inaker.
Wý hat was said up)on this point in Freeman v. (2anadian Guardlianl
Life insurance, Co. (1908) 17 O.L.R. 296, 302, 303, was part of
the ratio deeidendi.

There wais no defence to the plaintiffs' dlaim against the
defendants.

Thýe first defence urged by the third partyv to the dlaim agaînst
Win wais want of consideration for the promise. The promise was
not a guaranty to a creditor thiat a debtorwould pay bis debt-
it w ats a promise by Clergue to ('onmee that, if Conmee gave
certain notes to 1{urleY &ý C'o-, (lergue would pay them. Conmee
did give them upon the faith of the proniîse. The signing of the
notes wZis cniraonto supp)ort (lerguc's proiseiý. Sce.e eans-
v. WhItney. (19041), 24 C.T. c. N. ',3, 2;37. TiIs- defene
failedl.

IïL le third party also pleaded the Limitations Act. What
Clergue undcrtook was to pay the notes w-hen due. Thep fast of
those sued upon fell due in February, 190I8, aind the third party
pr-oceedinigs, were, not begun unitil the l3th Octobjer, 1917, more
than 9 years thereafter. Lt was saidi that time was given to
Clergue conditioned upon las paying in inistalirents, and that hie
contixiued to, make paymients for sonie timrie after the mnaturity
of the note whidh fel dlue iii February, 1908; and that, therefore,
Conmece's right of action did flot accrue; but, even if that were so,
it must have accrued at the end of 1910, when the payrncnts
ceased; and, if the latter starting point were taken, the pro-
ceedings were stili too late to save the statute.

C.'ounsel for the defendants reliedl upon sec.,52 o~f theLitaon
Act, R.S.O. 1914 ch.- 75, ais extendling the timie for commencing the
third party proeedings. (lergue gave up lis residlence, at, Sault
Ste. Marie, Ontario, iii 1910, and mioved to N\ew York; soie twoý
years later lie imved from Newv York to Mlontreal, wýhere lie liad
since lived, andl now lived; so that, if tlie cuause of action did niot
~accrue until the csainof the payrnents on accourit, lie Nwas,
resident out of, and perhaps actually absent fromn, Ontario when
it dil accrue; but lie retained lis commercial interests in Ontario
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aLnd held land in Onta.rio, and ini every nmonth of 1911 lie spent
some days in the Province. H{e thus "rebtrned>' to Ontario,
ivithin the mneaninig of the words of sec. 52; and, even if the time
for the cornmencemrent of the period of1 limitation had been sus-
pexided, the suspension ceased more than 6 years before the
proceedings against Clergue were initiated: Moore v. Ba.lch (1902),
1 O).W.R. 824. See also Boulton v. Langmnuir (1897), 24 A.R.

The defendants' dlaim against the third party failed.
Interest ought to 1be allowed upon the notes whieh were flot

presented as wvell as upon those which were: Freeman case,
supra.

Judgxnent for the plaintiTa against the defendants for 82,856.40
with costs.

The defendants' claimi against the third party dismnissed with
coets,

ROSE, J., IN CnHAMiwnS. MAnoiH 5TF, 1919.

DOMINION PER1MANENT LOAN~ CO. v. ROLLA.ND.

P-eatifSement of Claim-Action by Liquidutor on I3ehalf of
Comparny in Liquidation-Posilion of Liquidaior-Asstio n of
Cause of Action by Liquidator "s Representing Shareholders and
Debenture-holdkr8.

Motion by the deferidants to vary the. minutes of the order
niade by Rosu, J., on the I9th February, 1919 (15 O.W.N. 446).

Grayson Smith, W. W. ikers, and Christopher C. Robinson,
for the seveiaI defendants.

M. L. Gordon, for tiie liquidator Qf the. plaintif! cc>mpany.
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benefit the sharehlkers anti the debenture-liolders, anti, in that
sense, but in that sense only, lie representeti the shareholders andi
the tiebenture-holders-hbe was not entitieti to maîntain an action
ini respect of wrongs done to tliem by the directors or by the com-
pany acting tlirough the directors. Paragraphs 17, 18, and 11).
and clause 4 of the pray-er, irust, therefore, be se amended a,, u)
make it clear that the liquidator was flot attempting to a,8sert
any cause of action which the company could not iteif assert if i!t
was stili capable of suîng-without tlie intervention of a liquidator.

CUiTE, J. MARcii 7Ta, 1919.

DANDY v. DANDY.

iW-iCtaim of Wife against Estate of Testator for Moneij Lent Io
hîm-Direclion toEzecutors b Pay Naed Sim Borrýowed 'from
WVife-Conveiance of Properiy af 1er Dale of Wjîll-Evience--
Âdempion-Sa*ifsfaclion-St-off.

Action by the widow of Samnuel R. Dandy, deceased, to recover
from hie estate S7,258>48, býeing the aggregate amount of certain
ativanceý watie byý lier to her husbanti durimg hie lifetime; lie dîed
on the iOthi NoveiLer, 1916.

TF'e action was tricNl withiout a jury at a Toronto sittmngs.
.Jan-es 1 averson, KCfor the plaintiff.
L. Fý. (reer, for tl e tiefendant Chiarles Dandy.
Williamn Frouifoot, K.C., for the defendant's Sarahi Dandy,

Frederick Dandy, anti Lauira Da.ndy.
1E. C. (iattanaehi, for the defendant .Jospeh Dandy, an infant.

CLUTE, J., in a written jutignient, saîd that it was admitted
tliat the ativances liati 1een matie by tlie plaintif! to lier husband,
as allegeti by lier, andi that tliey hati fot been repaiti.

Th'le defendant Chiarles Dandy set up thiat the deceaseti Saimuel
R. Dandy' , by his wi.ll, ratie the follôowing prov1ii for the plain-
tiff, in aiddition to an interest i lus residuafry estate: " 1 direct
tliem" (the executors) "to pay to mny wife the sin of SG,000
in cashi which 1 borrow-ed f romi ler for the purchase of the house 1
live i anti also to give mny wife ail the householti effects of My,
home including the fumniture of every kinti;" anti that, suh-
sequent to the execution of the will, tlie deceaseti con veyed Wo
hinseif anti bis wife as joint tenants the house referredtinl the
will, of wbich at bis death she (as survivor) biecamne the owner:
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and subinritted that the house, wbich -was worth more than $6,0
and trore thanl 157258.43, was given to the plaintiff in full satis-
faction of lier dlaini as a cr-editor and of the legacy of $6,000. This
defendant also asserted a set-off of $2,165.05.

The other adult defendanta nmade the saie submission upon
the ladts; and the infant defendant submitted bis rights to the
Court.

'ie learned Judge found as a fact that the bouse was not
puirchased by the deceased for hiniseif and bis wife but for hiniseif
personaliy. The conveyauce of it was mnade upon his own motion.

The advances mnade by the plaintiff were not intended to be
gifts but loans. The plaintiff did not seek to recover the aniount
as a legacy under the will, but as a debt due to lier, and she did
nlot wsk to be paid the debt and the legacy, but only the debt.

There could be no ademption, beca.use no facts \vere disclosed
upon wý,hidi ademption could talce place. It was said that the
conveyance of a hall interest in the bouse satisfied the debt due
froni the husband. But there was notbing to justify sudi a pre-
sunmption; thie evidence froin the documents was ail the other
way; and the plaintiff swore (ber stateinent~ was accepted} that
the conveyance was never intended to be a paymnent of the debt
due to bier; tbat he bad nover aaked lier te accept it as such, and
that it nover was so aecepted. The debt, tbherefore, remained.
There was no question of satisfaction of a legaey-the plaintiff
wap net suing for a legacy; the so-called legacy was a direction to
pay the debt due tW ber-no part of it had been paid.

The cases cited for the defendants bad no application: In re
Pollock (1885), 28 Ch.D. 552; In re Fl'etchier (1888), 38 Ch.D.
")73; Tucett-Lawry v. Lamoureaux (1902), 3 O.L.R. 577.

Judgment for the plaintiff for the surn. claimned, Iffs the set-off,
ag reed upon at $1,853.43, witb interes*.; ail costs out of the

. 14



LONG v. GAGE.

The appeal and motion were heard in the Weekly Court,
Toronto.

Peter White, K.C., and W. T. Evans, for the defendant.
H. A. Burbidge, for the plaintiffs.

RosE, J., ini a written judgrrent, said that the action was ta
recover the balance of the price of lumber alleged to, have been
sold 1,Y thýe plnýintitîs ta the defendant and 11he balance of the
price of certain othe(r lunJUer alleged to, have been sold by the
Consun ers' lun4ýer Con-pjanyý Lin ited to the defendant, the
luirl er cocan l aim having tbeen assigned to the plaintiffs.
The defence to the whole chaim wwas thlat the goods were flot sold
ta th4 defendant but to one Brerwho resold to the defendant;
and ta various iteirs of the dlaim there were additional defences,
suchi as that the good-s were not delivered to the defendant.

As to, the dlaimi in respect, of the goods sold by the lumber
coxnpany, there w-as also the dlefence, apparently raised for the
first tiîre upon the hearing of the appeal, that there was flot,
before action, any written notice of the assigument, and that the
plaintiffs, therefore, could not sue in thieir own namne without
making the asýsignor a party: M.\cMýillan v. Orillia E'xport Lumber
Ca. (1903), 6 O.L.R. 126.

The learned .Judge gave leave to add the lumber company as
a party plaintiff upon its consent being filed.

The question whether the goods w-ere sold ta the defendant
<or ta Bryers was a p-ure question of fact. The plaintiffs' books
and invoices shewed Bryers as thte p-urchaser; but there was
abundant evidence ta support the finding of the referce that the
bargain letween the parties was that the purchase should take
the form of a sale to Bryexs, but that the persan ta pay shauki
be the defendant. That finding of fact standing, there was no
rooni for the application of the cases cited by counsel for the
defendant in support of the proposition that. the plaintiffs, by the
entries in their books and by the invoIice etc., elected ta, give
eredit ta the agent, Bryers, rather than ta the principal, the
defendant; there was no riglit to look ta Bryers, and there could
not 1be a v-alid election ta make hiim hiable.

1Upan the evidence, the findings of the referee as to the various
iten'. in dispute upan the aplpeal should be affirmed.

The apreal should be disn-issed withi costs, and the j'otion ta
canfirni the report allomed with casts; the arder should not issue
until the lumber coxnpany lias b)een made a party, and nothing
~donc ini niaklng the company a party is to increase the costs
payable to the defendant.
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SIÎAVFR V. YOUN;- SUTHURLAND, J.-MAutCR 3.

Morigage-Actian on Personal Corenani for Payment by Mort-
gagor Pescribed as " Trustee "-Descripive Word noi Limiting
Persunal i4abiity-Morigage Made as Part of Transation con-
cerning an Exchange of Properties-Defence Based on Alleged Mis-
representations-Failure Io Prove.I-Action upon a mortgage. The
action arose out of an exchange of lands, the mortgage sued upon
liaving been mnade by the defendant as part of the transaction, and
having been assigned to the plaintiff by the mortgagee, Gertrude
Paaternack. The exchange was made by and between Gertrude
Pasteruack, the owner of vacant lots in or near the town of Bassano,
Alberta, snd the Glen Eden Securities Company Liniited, the
owner of two parcels of land iu tlie city of Toronto. In the
exdiange, there was a difference in the values placed upon the
propertics, after deducting the incumbrances, in favour of Gertrude
l'aaternack, sud a mortgage iu lier favour was executed by the
defendant, acting for the company, upon the Bassano lots, for
$3,650 and interest. This was the mortgage assigned to the

plaintiff sud now sued upon. The dofendant was described
therein as "physician, trustee,' and lie dcnied personal liability;
but the learned Judge held that, liaving regard to the ternrs of the
uiortgage, and to the fact that no provision was made therein to
proteet the defendaut from the personal covenant for paymnt
therein oontained, the word " trustee " mnust be regarded as merely
descriptive, sud uc>t as limniting the persouiil liability of the deFend-
sut. The defendant alec> alfrged that representations muade by
Gertrude Pssternack and hei' agents as to the value of the Bassano
lots were untrue, sud that tbe agreement was mrade by Jii on the
faith of those representations. The learned Judge fludaagainst the
defendant on the defence of misrepresentatious. Judgn-ent for
the plaintiff for the amiount dlaimed with costs. R. MeKay,
K.C., for the pLaintiff. W. E. Raney, K.C., for the defendant.


