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We are glad to see that the Attorney-Geneial of Ontario has
withdrawn his bill for increasing the County Courts”jurisdiction. In
doing so he explained the reasons which influenced him. They
were similar to the views expressed in these pages when speaking
of this subject in our last issue. He did not consider it necessary
or desirableto appoint a royal commission,but thought that possibly
some Dominion legislation might be necessary to carry .t parts
of a general scheme which he would take time to consider. The
profession is indebted to the Attorney-General for his courteous
attention to their representations in this matter. There will now
be ample time to see what, if any, change is desirable. The subject
is a very large one, and any change, though it might seem simple
in itself, would involve consequences in connection with other
matters, and so would require careful consideration.

Ve publish elsewhere a list of the Benchers of the Law Society
of Upper Canada recently elected. Those who have been left off,
not speaking of vacancies caused by death, are Messrs. Bell,
Edwards and McDougall, The new Benchers are Messrs, Glenn,
White, Foy, McPherson, McKay and Lynch-Staunton. It will be
seen therefore that very little change has been made in the old list.
Quite apart from any question as to whether this list was a satis-
factory one, it is undoubtedly true that there are many men not on
that list who are quite as much, and more, entitled to the distinction
than some who have been there. All this points to the desirability
of giving a freer choice, by having nominations made, as we have
already suggested. There should not be, as there is in fact now, a
canvass made by the retiring Benchers for their re-election, by the
very simple but effectual process of sending, as is now required, a
list of the retiring Benchers to the whole profession. This should
cease, and nominations should be sent in to the Secretary, who
should then send to those entitled to vote the list of names on the
nomination papers. This is what is done in connection with
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elections for the Senate of the University, and other bodies where
it is desired to secure the best representation. It must be admitted
that this course would not prevent unseemly canvassing by the
aspirants themselves ; but that we suppose cannot be prevented.
Those, however, who may be elected by their own exertions
will know, as will the rest of us, that they have acquired the
distinction without any honour attaching thereto, the tribute being
to their own desire for notoriety, and not to their professional
standing or eligibility for the position,

A curious attempt was recently madecto tie up property to the
utmost time allowed by the Thellusson Act. The bequest was of a
sum of £500, consols, to trustees upon trust to apply the dividends
in maintaining and keeping in a proper state of repairthe tomb of
her late brother, “ for the longest period allowed by law-—that is to
say, until the period of twenty-one years from the death of the last
survivor of all persons who shall be {fiving at my death,” and subject
thereto, the fund was to form part of the residuary estate. The
difficulty of ascertaining where the last survivor of all the inhabi-
tants of the world, living at the time of the testatrix’s decease,
died, is, of course, apparent ; and although it was argued in support
of the bequest that the onus would be on those claiming the
benefit of it, to shew that some one of such survivors were still alive,
yet Joyce, I, was unable to give effect to the testatrix’s pious inten-
tion, and held the bequest to be altogether void for uncertainty,
owing tu the impossibility of determining when the period named
for it to take effect had expired, without di-=ussing the question of
perpetuity: /u re Moore, Prior v. Moore, 110 L. T. Jour. 495.

THE CRIMINAL CODE.

When the late Sir John Thompson undertook to place upon the
statute book a measure so far reaching and comprchensive as the
codification of the criminal law, we may be sure it was one that
that able master of the subject had fully considered.

The attempt to reduce to a scries of sections or paragraphs
that which to a large extent had previougly been the unwritten law
of the land, was one that would have deterred most legislators
from the undertaking. The chief danger to be anticipated was the
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Testriction of that expansiveness which the common Jaw possessed
~Tan expansiveness which has often proved of vast assistance to
those entrusted with the administration of the criminal law.

The fact that in some countries not only a definite criminal
Code like that we now possess obtained, but also that a definite
Punishment for each particular offence was laid down, was to some
SXtent no doubt, the raison d’etre of our Code. In the public, that
1s the ordinary lay mind, it was often decided that a system which
3ppeared to give each particular judge carte blanche as to the
Punishment to be inflicted for a certain class of offence, was the
Oc¢casion of nuch scandal.

While however, in order to some extent to do away with this,
Cvery Particular offence was defined in the Code, and also the
Sentence to be passed in such case ; yet, though the limits of the
PUnishment « not less than ” “ not more than ” were also prescribed.
it will be seen that the power to pass a sentencé proportioned to
the moral gravity of the offence remains in the hands of those
€ntrusteq with the administration of the criminal law. To that
- €xtent thep the Code fails to satisfy those who do not make them-
Selves acquainted with the facts connected with each particular
ase. In one case a heavy sentence is passed for an offence, while

n another, a similar—or as far as the general public knows—an
appa'fenﬂy similar case is visited with a very light sentence. In
€ one case, the offender may be hardened in crime, and often
cfore convicted—in the other it may be a case of first offence,
€re, say, both offenders plead guilty, an examination of the
,acts as appearing from the depositions will shew a great disparity
m.the Moral gravity of the offence in' the two cases, and thus the
Mind of the judge being enlightened by that which is not known
to the public generally, he is enabled to discriminate in the punish-
Ment awarded—though to the general public he appears to be
Crratic and uncertain in his awards. That wise statesman, who was
¢ author of the Code, refrained then from imposing any cast iron
fule in dealing with the question of the punishment to be allotted.
he Code, as it first appears on the statute book, was found to
“ontain Mmany defects, which, likely enough, it was almost impossible
to anticipate, ang which only appeared when its measures came to
< Practically worked out. Each year, however, shews an effort on
€ Part of oyr legislators to remedy these defects and to introduce

necessary improvements. It would be an idle task, and one
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altogether too lengthy to undertake, to touch even briefly upon the
more important questions that arise out of this Act, but a considera-
tion of one or two may be interesting, and in the end perhaps
useful.

We often hear, and we continually read of the “suspended
sentence ” supposed to be introduced by the Code, but it will be
found on examination that no such words appearin the Code. The
section (971) that permits this line of action provides for an
offender being “ released on probation of good conduct, and in the
margin of the original Act that is called a “conditional release.”
We are aware that, prior to the passing of this Act, many judges
were in the habit of “suspending sentence,” there being nothing
either in the written or the unwritten law requiring an immediate
sentence after conviction, nor incarceration till sentence passed.

The provision in the Code was no doubt intended to help those
judges who had ‘declined to act in this way without warrant, but
who would have done so, had their wishes prevailed. The
amendment to this section passed last year,by which in the sentence
“regard being had to the youth, character, and antecedents of the -
offender,” the word “age ” is substituted for *youth,” permits of a
wider application of this benevolent and useful provision.

That most excellent measure “ The Speedy Trials Act,” by
which the procedure in the County Judge’s Criminal Court (or
“ Interim Sessions” as it sometimes, though improperly called), was
established, has been incorporated in the Code. The words used
are “the County Court Judge’s Criminal Court” as in the original
Act, though by c. 57 of the R.S.0. 1897, the local legislature in
constituting the judge of the County Court a Court of Record
styles it “the County Judge’s Criminal Court.”

The section (768) which empowers the judge in his discretion
to remand all the prisoners for trial by jury,in a case where one of
two or more prisoners charged with the same offence demands a
trial by jury, is in the language of the original section. The words
“in his discretion” have been the cause of two different procedures,
as they appear to (though perhaps they do not) permit a judge
either to try without a jury the prisoner so electing, or te remand
him, with the other or others who do not so elect, for trial by jury

The following is a case where by the remand of all the prisoners
for a jury, a great hardship was imposed upon one of them. A. &
B. we will call them, were charged with the same offence. A.
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elected a jury, B. wished to be tried by the judge. Both were
T®manded for trial by jury. Subsequently A. applied for and
Obtained bail, while B., unable to find sureties was compelled to
T®main in “durance vile” When A. was called at the trial, it was
found that he had absconded, and the..case being sent to the grand
Jury, they ignored the bill as against B, who, an innocent man (it
May justly be presumed) was: thus compelled to serve a term,
€Cause guilty A. was not willing to be tried by the judge as B. was.
The judge in this case inferred, perhaps, that, did he try one
Prisoner alone, his finding might have an effect on the other
Prisoner’s ca_e when it came before a’ jury, and wished to avoid the
Possibility of such an anomaly as one being convicted or acquitted
Y him—the contrary in the jury case. It would seem to be
neCessary that some definite course should be laid down, in a case
of this king lest the “discretion” of the judge should eventually
Prove injurious to an innocent man. Doubtless the Minister of
Justice, desiring to give every attention to the suggestions of those
Who are entrusted with the carrying out of the Code, and whose
Practica] familiarity with the working of its provisions enables

t.em to speak as it were ex cathedra, will make provision for this
dlfﬁculty,

On another page will be found a notice from which it appears
at the Honourable Edward Blake has ceased to be a member of
the firm of Blake, Lash ‘& Cassels, with which he has been con-
Dected for oyer forty years. For a number of years owing to Mr.
aXe’s residence in London, England, his connection with the firm
as l?eeﬂ but nominal. Mr. Blake will continue by himself to
Practice before the Privy Council and elsewhere as he has done
SInce he took up his residence in England. We understand that
N m?Y be communicated with either at his London address, 20
€sington Gate, London, W, or through Blake, Lash & Cassels,
O will act as hijs Toronto agents.
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ENGLISH CASES.

ED/ TOA’IA L REVIEW OF CURRENT ENGLISH
DECISIONS.

(Registered in aceordance with the Copyright Act.)

PRACTICE —~TRADE UNION—ACTION BY, OR AGAINST,

In The Tuff Vale Ry. Co.v. Amalpamated Society of Railway
Servants (1901) 1 Q.B. 170, the Coart of Appeal (Smith, Col.
lins and Stirling, 1.J].,j determined that in the absence of incor-
poration, or s.atutory authority in that behalf, a private
association of p r-ons, in this case a trade union, cannot be sued,
in the registered name of such association, The mere fact that the
Legislature authorizes the registration of such associations implies
no rnght or liability to sue, or be sued, by the registered name. The
name of the society was therefore ordered to be struck out, and an
injunction which had been granted against it was dissolved,

GAMING — OFFICE USED FOR BETTING—'‘COUPON COMPETITION "—LVENTS
RELATING TO HORSE RACES ~ BETTING AcT 1833, (16 & 17 ViCT, ¢ 119, 8 1,
{CR, CODE SS4 204, 203)

In 7he Queen v, Stodderdt (1901) 1 Q.B. 177, the defendant

was prosecuted for keeping an office for the purpose of moncy
being received by her and on her behall as the consideration for
undertakings to pay thereafter money on events relating to horse
races. The modus operandi was as follows: The defendant was
proprictor of a newspaper published weekly at her office. Each
number of the paper contained a no'ice of what was called a
“ coupon competition,” which was a promise by the defendant to pay
a specified sum of money to such persons as should correctly guess
the result of certain hore - races about to be run, and should write
their guesses on certain forms called ** coupons ” which were issued
with cac. number of the paprr and should return the coupons so
filled up to the defendant’s office together with a penny in respect
of cach guess. Several persons every week sent in to the defend-
At’s office coupons and money, This was held to be an infraction
of the Betting Act 1853 (16 & 17 Viet,¢. 119) 5. 1. Itwould also
seem to come within the Cr. Code s. 204, although that section is
not in the same terms as the English Act,
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SOLICITOR—MISCONDUCT —AGREEMENT BETWEEN SOLICITORS REPRESENTING

CONFLICTING INTERESTS TO SHARE PROFIT COSTR.

In ve Fowr Solicitors {1901) v Q.B. 187 ; four solicitors were
called on to answer affidavits in which it was charged that they
had represented parties having different intorests in an administra-
tion suit, and had entered into an agreement to share profit costs
made in such suit. it appeared that some of the solicitors who
were acting .s solicitors for parties interested, had introduced other
solicitors to act for parties having conflicting interests on a secret
understanding that the solicitors so introduced should by way of
“agency " share the profit costs made by them; this a Divisional
Court(Lord Alverstone,C.J. and Kennedy, J.,)held to be misconduct
subjecting the solicitors to punishment, and two of the older
solicitors concerned were ordered to be suspended for three months
and they with the others were ordered to pay the costs of the pro-
ceedings,

FIXTURES ~ MORTGAGOR AND  MORTGAGEE—' DOG GRATES "—INTENTION TO

IMPROVE INHERITANCY,

Moned v, Barnes (1921) 1 Q.B. 205, In this case the defendanta
mort_gee, counter claimed for cleven “dog grates” wrongfully
detained by the plaintiff, or their value.  After the mortgage was
made the plaintiff, the mortgagor, had taken out eleven fixed grates
and substituted therefor eleven “dog grates” which were of consider-
able weight but not affixed in any way to the structure of the house,
These grates he had subsequently removed without the mortgagee’s
consent.  Bigham, J., who tried the case was of opinion that tle
“dog grates ” were placed in the house for the improvinent of the
inheritance and with the intention that they should become part of
the frechold and were therefore legally *fixtures,” and he gave
judgment in favour of the mortgagee which was affirmed by the
Court of Appeal (Smith, Collins and Stirling, L.J ]

AD'y RISTRATION — GRANT TO PERSON OTHER THAN NEXT OF KIN- RENUNCIATION

BY SOLE NEXT OF KIN,

In tie goods of Trigg (19c1) P. 42, Barnes, |, following /n »e
Sokuson, 2 Sw. & Tr. 595 made a grant of administration in
favour of an uncle of the deceased, his sister and sole next of kin
renouncing her right () the grant and consenting to the same being
made to the uncle
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WILL—ExEcuUTIoN—~Discrepancy BETWEEN ATTESTATION CLAUSE AND AFFIDAVIT

OF ATTESTING WITNESS,

In the goods of Moore (1901) P. 44, probate of a will was
granted without citing the next of kin under the following circum-
stances. The will was holograph and the various bequests were
written on the first page, at the foot of which there was a space,
Over leaf on the second page was the signature of the testator and
an attestation clause stating it was “s'gned and delivered ” in the
presence of witnesses, One of the attesting witnesses made
affidavit that on the date of the will the testator called her and the
other attesting witness into the room where he was, the will being
on a table before him and the ink of his signatur. ;o the best of
her belief still wet, and he said « I want both of you to sign this,”
which they did without seeing whether anything was written on the
first page. Jeune, P.P.D,, though doubting whether tie next of kin
ought not to be cited, nevertheless allowed probate to go.

WILL—CA.\'CELLATION OF WILL UNDER ERRONEOUS IMPRESSION OF TISTATOR 48

TO EFFECT OF AN EARLIER SETTLEMENT~ Prosate or CANCELLED WILL,

In Stamford v. White (190.) P. 46, a testator on making a will
in 1895 cancelled a previous will made in 1882, under the erroneous
belief that funds comprised in a settlement would in the absence
of certain provisions of the will of 1882 be equally divided amongst
the children of his first marriage. The will of 1895 was revoked
and a new will made in 1896 together with two codicils in which
the settled funds were not mentioned. Under these circumstances
Jeune, P.P.D,, granted probate of the will and codicils of 1896
together with the wi'l of 1882 as g subsisting testamentary document,
notwithstaniing its canceliation by mistake,

GOMPlﬂvmnmacmns-Quonuu-=ARTm1.sa OF As3OCIATION.

Inve Bank of Syria (1901) 1 Ch. 1135, the Court of Appeal
(Lord Alverstone, C.J.and Rigby and Williams, L.JJ.,) have affirmed
the decision of Wright, ], (noted ante vy, 36, p. 629), but have
reversed him on a point not referred to in that note, viz, as to the
right of one of the directors who had paid off a part of the debt to
stand in the shoes of the creditor.  Wright, J., held, that having
notice of the irregularity in incurring the debt, he could not stand
in the creditor's position, but the Court of Appeal held that he
could.
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PATENY ~INFRINGEMENT — INFRINGING ARTICLES SENT ARROAD-=UsER—POSSES-

BION OF INFRINGING ARTICLES,

British Motor Syndicate v. Taylor (1900) 2 Ch. 122, was an
appeal from the judgment of Stirling, J. (1900) 1 Ch, 577 (noted
ante vol, 36, p. 412). The case was for infringement of a patent,
the plaintiff had obtained judgment for assessment of damages,
and on the reference it appeared that the defendants had purchased
infringing articles in England, some of which they sold in England,
and the rest they sent for sale to defendants’ branch business house
in Paris, Stirling, J., held, that the defendants were properly
charged with all of the articles so purchased, and the Court of
Appeal (Lord Alverstone, C.J., Rigby and Williams, L.J].) have
affirmed his decision. In doing so the court discusses the question
how far innocent possession of an infringing article is “user,” and
alsowhether transportation from place to place is necessarily a“user.”

PRACTICE-~ACTION OF DECEIT==INJUNCTION=—EVIDENCE--VIEW BY JUDGE.

In London General Omnedus Co. v, Lavell (1g01) 1 Ch. 133, the
plaintiffs claimed an injunction to restrain the defendants from run-
ing omudbuses in such a manner as to prove a colourable imitation
of the plaintiff 's omnibuses. « At the trial Farwell, ], proposed to
view two rival omnibuses of the plaintiffs and defendant, and with
the consent of the parties he made the view, and on returning to
court stated that he was satisfied without any further evidence
that the defendant’s omnibus was so painted and lettered as to be
calculated to deceive the casual passenger, and relying on this the
plaintiffs gave no evidence of any person having been actually
deceived, and judgment was given in their favour for a perpetual
injunction. The defendant appealed, and the only qu- tion argued
was whether, the action being for deceit, the injunction could be
supported in the absence of evidence of actual deception, and the
Court of Appeal (Lord Alverstone, C.J., and Rigby and Williams,
L.]].,) held that it could not, and the action was dismissed, a new
trial being refuscd,

STATUTE OF LIMITATIONS —* CONCEALED FRAUD '~—PORSERSION BY PERSON
HAVING NO NOTICE OF FRAUD~REAL PROPERTY LiMiTaTiON AT, 1835, (3& ¢
W, 4 € 29), 8 26—RBAL PROPERTY LIMITATION AcT, 134, {37 & 38 Vier,
¢ 31h 8. 1=R.8,0. ¢, 134, B 34

Dt ve MeCaltum, McCallum v. MeCallum (1901) 1 Ch. 143, the
Court of Appeal {Lord Alverstons, C.J., and Rigby and Williams,
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1.]JJ.) were unable to agree on the interpretation of the Real
Property Limitation Act in reference to cases of * concealed fraud,”
{see R.5,0.¢c. 133,s 31). Lord Alverstone, C.J, and Williams, L.J.,
being of opinion that “the concealed fraud” which will prevent
the running of the statute against the rightful owner, must be the
fraud of the person who sets up the statute of limitations, or of
some one through whom he claims,  Rigby, L.}, on the other
hand, thought that the Act applied to every case of concealed
fraud by whomsoever committed. In the present case the con.
cealed fraud had been committed by a third party, who had
concealed the existence of a deed in favour of the plaintiff, but the
defendant in possession was ignorant of the existence of the deed,
and was therefore held entitled to rely on the statute of limitations
as a bar to the plaintifi”s ciaim, notwithstanding the concealed fraud,

COMPANY—VOTING~ FORFEITED SHARES -- PURCHASER OF FORUEITED SHARES,

In Randt Gold Mindng Co.v Painuniglt J1oo1y ¢ Cho 184, a
question was raised as to whether a cortain resolution had been
carried by the requisite number of votes at a mecting of share-
holders. This depended on whether the purchasers of certain
shares forfeited for non-payment of cals, had a right to vote,  The
articles of association provided that after forfeitire of shares the
directors of the company shouid he entitlad to recover calls and
other sums due in respect of the forfeited shares from the former
owner, and that no member shouid be entitled to v ie in respect of
shares in respect of which calls were unpaid,  The shaves in ques-
tion were forfeited and sold to another company,  ‘The certificate of
the shares sold stated that the sum of 3= 4id. per share had been paid,
and that the remaining ts, 8d. had been called np and is payable
by the former ownery, and the purchasers were (o be deemed the
owners discharged from all zalls, due prior to their purchase.  The
calls in default at the time of the forfeiture had not been paid and
it was held that the purchasers were not entitled to vote as long as
such prior calls remained unpaid, even though they were not liable
therefor.

BANKER AND CUSTOMER —-CLoOSING M COUR T - MURTGAGE TO SECURE CURRENT
ACCOUNT - POWER OF 8ALE—NOTICE BY CUNTOMER TO BANKER OF TRUSTER
FOR CREIMTORS,

Berry v. Halifux Commercial Bankivg Co. (1971) 1 Ch, 188, In
this case acustomer had given the defendants a martgage on a policy
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of life assurance to secure the amount from time Yo time owing on
the customer's current account. The mortgage provided that the
statutory power of sale should be exercisable if (among other events)
default should be made in payment of the balance due, within
one calendar month after the account had been closed. On 19
November the customer notificd the bank of a meeting of his
creditors and that a trustec for creditors had been appointed. On
18 December following the bank sold the policy under the power
of sale, Kekewich, J., held that the let ¢r of 19 November was a
closing of the account and that the sale was valid,

COMPARY -CONTRAUT WITH PROMOTER-—AGREEMENT TO ASSIGN CONTRACT HY

PROMOTER OF & COMPANY TO THE COMPANY - CONTRACT — PRIVITY,

In Dagot Puenmatic Tyre Co. v, Cligper Puennire " ¢ Co. (1901 1
Chy 106, the plaintiffs were owners of a palented  ention and
entered into a contract with one Phelps who was promuoting the
defendant company, whereby the plaintifft ecompany agreed to give
Phelps in consideration of an annual payme * to be made by the
defendant company when formed, the righ® 5 use the invention.
This contract Phelps agreed to sell to a trustee for the intended
company which was subsequently formed as the defendant company,
and the defendant company, vhen formed, by an fustrument under
their seal adopted the agreement made by plaintiffs with Phelps
and thereafter acted under it, under the belief that the Jefendany
company was bound to the plaintifl company to perform the abliga-
tions,  The license however was never actually assigned by Phelos
to the defendant company. The present action was brought to
restrain an alleged breach of the contract by the defendant
company and it was held by Kckewich, ], that it would not lic
against the defendant c'cmpany as there was no privity of contract
hetween them and the plaintiff company, following /n re Nosthiin-
beriand dpcune Hotel Co, (1886) 33 Ch. DL 16 tnoted ante vol. 22,
03783

NUISANGE — NOXIOUS TRADE —IRJUNCTION,

Attorney-CGeneral v, Cole (1goi) 1 Ch 205 was an action to
restrain defendant from carrying on a noxious trade which was a
nuisance to the public.  The defendant’s business was that of & fat
welter and had been carried on by him for thirty years, but the
neighborhood which was formerly open fields had been built over
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to a large extent within the last five years. The defendant took
reasonable precautions to prevent his business from being injurious
to his neighbours, but, notwithstanding, noxious gases emanated
from his works, and the evidence established that a public nuisance
was created. Kekewich, ., considered the question to be can a
man reasonably create a nuisance? And he held that he could
not, and that if he created a nuisance, long user of the premises
in the same way, or proof that they were rcasonably used, is no
answer, and he granted an injunction as prayed.

MORTGAGE —~TRANSFER OF MORTGAGE WITHOUT NOTICE TO MORTGAGOR~—
ABSIGNEE OF MORTOAGE—~PAYMENT OF MORTGAGE—FRAUD—ASSIGNEE OF
CHOBE IN ACTION TAKES SUBJECT TV EQLITIES.

Turner v. Smith (1901) 1 Ch. 213 is a very striking illustration
of the danger of taking an assignment of a mortgage without
notice to the mortgagor. In this case the mortgagor had handed
her solicitor the money to pay off the mortgage, he misappropriated
the money, and for some time contiued to pay interest to the
mortgagee, subsequently he obtained a transfer of the mortgaye to
himself, and then assigned it to the defendant for £1500. Upon
the defendant applying to the plaintiff, the mortgagor, for payment,
the fraud was discovered, and the present action was then brought,
the plaintiff claiming that the mortgage was satisfied ; and it was
held by Byrne, J, that as soon as the mortgage was transforred to
the solicitor it was, as between the plaintiff and him, satisfied, and
that his assignee the defendant could acquire no better right than
the solicitor had, and thercfore the plaintiff’s contention prevailed.

ADMINISTRATOR —DISTRIBUTION OF ASSETS,

In ve Rendell, Wood v. Rendell (1901) 1 Ch. 230, the point decided
by Cozeus-Hardy, ], is, that where a person obtainea letters of
administration as the attorney of the widow of a deceased person,
and who was not legal personal representative of the deceased in auny
country, such administrator is responsible for the due distribution
of the assets, and that his principal could not give a discharge that
wouls relieve him of the liability.

SOLICITOR AND CLIEWT —Costs — TaxaTioN — THIRD PARTY — OBT uNixG
ORDER TO TAX—-{R.8.O\ . 104, 8. 47}
In re Gray (1921) 1 Ch. 239, decides that a third party obtalning
an order for taxation of a bill of costs is not thereby precluded
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from contesting his liability to pay certain charges in the bill,

although such charges may properly be chargeable by the solicitor
as against his client,

LEASE —SURRENDER BY OPERATION OF LAW~ TITLE DEED, CUSTODY OF,

In Kuight v. Willsams (1901) 1 Ch, 256, Cozens-Hardy, J.,
also decided that upon the surrender of a lease by the acceptance
of a new lease for a longer term to the same lessee, the lessee is
entitled to retain the original lease, because the acceptance of a
new term is only an implied surrender of the original lease, pro-
vided the new lease is good, and if it is not, the old lease remains in
force, and therefore the lessee, notwithstanding the grant of the new
lease, retained an interest in the lease surrendered,

PRINCIPAL AND AGENT—POWER OF ATTORNEY — CONSTRUCTION — EjUsben

GENERIS-—MONEY HAD AND RECEIVED,

In fucobs v. Morris (1901) 1 Ch, 261, the plaintiff sought an
injunction to restrain the negotiation of certain bills of exchange
given by his attorney in alleged excess of his authority, and the
defendants counterclaimed to recover the amount from the plain-
tiff for money had and received by him to the defendants’ use.
The plaintiff’s case depended on the construction of a power of
attorney which he had given to one Leslie Jacobs, and which
empowered him to buy goods in connection with the plaintifi’'s
business for cush or credit and “ where necessary in connection with
any purchase made on my behalf as aforesaid or in connection
with my said business " to make, draw, sign, accept or indorse any
bills of exchange, ete,, which should be requisite in the premises,
and to sign the plaintiff's or his trad'ng name to cheques on his
banking account. Leslie Jacob purporting to act under the power
which he produced to the defendants, but which they did not read,
borrowed L4, 0 from the defendants ostensibly for the general
purposes of the plaintiff’'s business, and accepted bills in the plain-
tiff's name for that amount.  The £4,200 was paid into an account
opencd in the plaintiff's trading name of “ Jacobs, Hart & Co.”
and drawn out again by Leslie Jacobs without the plaintifi’s know-
ledge. Farweil, ], held that the borrowing of money was not
authorised by the power, and that the plaintif wasnot liable for
the money as money had and received to the defendants’ use,

becausc he did not know, and had no means of knowing, that it
had been paid into his account until after it was drawn out.
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PRACTICE--PaARTIES ~CLASS ACTION=—JOINDER OF PLAINTIFFS = JOINDER OF

BRVERAL CAUBES OF ACTION~~RULES 133, 131 = {ONT. RULES 188, 200).

In Bedford v. Ellis (1901) A.C. 1, (known in the courts below,
as Eilis v, Bedford) the House of Lords have affirmed the decision
of the Court of Appeal (1899) 1 Ch. 494, (noted ante vol. 35 p.
404). The action was brought by several plaintiffs suing on behaif
of themselves and all ot*~rs the growers of fruits, flowers, vege-
tables, roots and herbs within the meaning of a certain statute
relating to Covent Garden Market to enforce varions preferential
rights to stands in the market which they alleged to have been
given to the class of growers by the Act, the defendant being the
lurd of the market, Their Jordships held that, without prejudging
the construction of the Act, the plaintiffs had an nterest in com-
mon, and that the defendant was not entitled to have the action
stayed cither on the ground that the plaintiffs had no beneficial
proprictary right, or that the joinder of plaintiffs claiming different
rights under the Act both personally and as representing a class
would embarrass or delay the trial,  Lord Brampton however
dissented, snd thought the plaintiffs could not be joined as their
rights were separate and distinet, and we may remark that there
has been a conflict of judicial opinion on this point of practice;
Romer, J., Williams, L.J.. and Lord Brampton being of the opinion
that there was a misjoinder, and Lindley, MR, Rigby, L.J., and
Lords Halsbury, L.C., Macnaghten, Morris, and Shand, being of
the contrary opinion,

COMPARY Suarrs  Capnts PAUD BV REGISTERED OWSER- INDEMNITY  BENRFL

CIAL OWNKR OF SHARLN, LIABILITY OF,

Hardoon v, Beditios (1go1) AC. 118, was an appeal from the
Supreme Court of Hong Kong,  The question at issue was whether
& beneficial ownur of shares i a joint stock company is or is not
liable to indemuify the registered owner for calls paid by him in
respect of such shares. The Judicial Committee of the Privy
Council {Lords Hobhouse, Robertson, Lindley and Sir F. Jeuve
and sir F. North’ answered this gquestion in the afficmative, over-
ruting the Coloniai Court, and their lordships held it to be imma-
terial whether the beneficial owner creates the trust himself, or
accepts a transfer ol the bencficial ewnership with knowledge o
the trust,

A R AR P T T TS o
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REPORTS AND NOTES OF CASES.
Dominion of Canada.
SUPREME COURT.
Ont, ) KEevER 2. PHiENIX INsURaxcE Co. [ Feb. 1y,

Insurance against fire—Insurable interest— Unpaid vendor.

An unpaid vendor, who by agreement with .is vendee has insured the
property sold, may recover its fl. value in case of loss though his interest
may be limited, if, when he effected the insurance, he intended to protect the
interest of the vendee as well as his own,

The fact that the vendor is not the sole owner need not be stated in
the policy nor disclosed to the insurer.  Judgment of the Court of Appeal
26 O.ALR 2771 35 C. L} 383, reversed, and that of the trial judge 29 O.R,
Jud restored.  Appeal allowed with costs.

Coflier, for appellant.  dylesworth, K.C., for respoudent.

i it

Out.] Laxe Sivcoe Ice & Coub Storack Co. o McDoxann, [Feb. 1y,
iVater cowrses = Nuvipadle twaters ~Cutling ice = Trespass on woater lobs,

An  fve Company, in harvesting ice from navigable waters at a
ihistance from the shore may use any reasonable imeans of conveying it to
tiweir ice-houses and lor that purpose may cut a channgl through private
water lots through which to float the ice,

Judgment of the Court of Appeal, 26 G AR 11, reversed, and
that of MacManox, }oat the tial, 26 QLR 243, restored, Stroxe, (]
and TascuerEay, |, dissenting.  Appeal allowed with costs.

MePaerson and Campbed. tor appellant.  MeDonadd, K.C., for
respondert.

Ontd Bruss o Fresnutd Loan & Savings Co, {Fels, 1q.
Mortgage--Rale of interest— Payment & Instafments,

A mortgage given to sccure payment of $20.000 with Interest at nive
por cent. payabie half yearly, comained these provisos: ¢ Provided that on
sefault of payment for two months of any p.tion of the money bereby
sevured the whole of the instalments hereby secured shall become payalile,
Vrovided that on default of payment of any of the instaliments herely
secured, of insurance of any pant thereof at the times provided, interest at
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the rate above mentioned shail be paid on all sums so in arrear, and also
-on the interest by this proviso secured at the end of every half year that
‘the same shall be unpaid.”

Held, reversing the judgment of the Court of Appeal, 26 0, A. R, 232 ;
35 C.L.]. 388, that the prineipal sum of $20,000 becoming due for non-pay-
ment under the first of the above proviroes, was not aninstalment in arrear
under the second on which the mortgagee was entitled to interest at the rate
-of 9 perannum. Appeal allowed with costs.

Bicknell, for appellant,  Armour, K.C., and Bethune, for respondent,

o——

Ont.]  Caxapian Pactric Ratuway Company o GUTHRIE.  [Feb. 10.
Fasement—Right of way—User— Preseription,

A rallway line passed over the northern half of lots 32,33 and 34
respectively of the eighth coneession of North Dumfries having a trestle
b-idye over a ravine on 34 near the boundary of 33.  G., the owner of lot 33,
{except the part owned by the Railway Co.) for a nurmber of years used the
passage under the trestle bridge to reach 2 lane on the south half of lot 34
over which he couid pass to a villageon the west side, his predecessor
title, who owned all these lots, having a'so used the same route for the
purpose. The Company having, filled up the ravine, G. applied for an
injunction te have it opened,

Hedd, reversing the judgment of the Court of Appeal, 25 0. A, R. 64,
that such user could never ripen into a title by prescription of the right of
way nor entitle G to a farm crossing on lot 34.  Appeal allowed with costs.

Armonr, K.C., Nestitt, K.C., and Maclturchy, for appelant.
Sheplev, K.C., for respondent,

Quel Lorp o, ‘THE QUEEN, [keb. 14
cAppeal — Expivation of tme limit— Forfeiture of right— Waiver— Ouster
of furisdiction— Obfection taken by Lourt.

"Tue provisions of articles 1020 and 1209 of the Code of Civii Procedure

of the Province of Quebec, limitidg the tine for inseription and prosecution
of appeals to the Court of Queen's Bench, are not conditions precedent to
the jurisdiction of the court to hear the appeal and they may therefore be
waived by the respondent. Cimen v. Zhe (ueen, 23 5.C.R. 62, reforred
to. Art. ta2o C.C. applies to appeals in suits by Petition of Right.
Appen! allowed with costs,
Robditatice, K.C,, for appellant. Filgpatrick, K.C., and Gannon, K.C.

for respondent,

Reporter’s Notk. ——Cowpare FPard Jren Gate Co. v. Coates, LR, 5
L.P. 6.
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Que.] ST. JEAN BAPTISTE 21 BRAULT. [ March 8.

cppeal —Status of Supreme Conrt~B.N A, Act, 5. 101,

A motion was made to quash an appeal from the Court of Review on
the ground that the Act g4-55 Vict, ¢ 25, authorizing such appeals was
ultra vires, s. 1yr of the B.N, A, Act ouly providing for the establishment
of a Court of Appeal for the Dowinion for the better administration of the
laws oi Canada, and that the right of appenl was a civil right with which
parliament conld not interfere.

Lleld, refusing the maotion, that the porerto establish a Court of Appeal
for the Dominion was not so restricted ; that the reference to the * hetter
administration o! the laws of Canada™ in s 101 B.N.A. Act had regard
s the estabiishment of federal courts other than a general court of appeal ;
and that 54-55 Vict, €. 25, was intra vires,

‘The appeal was then heard on the merits and dismissed following the
previous appeal hetween the sa- - parties (3o S.C.R. 398).  Appeal dis-
milssed with costs

Brlgues KC, for rppeliants Beleowrdy, KLC., for respondent,

NS GREEN o MiLLER, | Aarch 18,

Loie? Privie ged communication~ atice— Charye to fury— Loidence.

On the trial of an action claivrng damage for a libel alleged to be con
tathed inoa privileged  commenic tion, the judge charged the jury asto
the prividege and added @ if the defendant made the communication “ona
file, beheving itto be true, and the priviiege existed that Thave endeavoured
e enpiain, then there would he no action against him.”

ZHe'd, that plaintitf was eutitled to a more explicit statement of the law
on « point direatly affecting the proof of an issue the burden of which was

pon hin,

One portion of the communivation contaming the alleged libel might
be read as hmporting a grave charge aainst the plaintifi'or as an innscueus
stutement of fact.

#etd, that as to vrove malice the writer's knowledge of the falsity of
the fact was the material point the sense in which he may have used tne
words was the governing consideration.

‘T'he judge's charge was not open to objection for want of an exphicit
reference to pre-existing undriendiiness between the parties as prool of malice

where the anly evidence ot unfriendliness consisted of hard things said of
the defendar by the plaintiftt

Judgment of the Supreme Uourt of Nova Seotia, 32 N.5. Rep. 129,

atlirmed,

I B A Ritchie, KA, Tor appellant, Roscoe, K.C,, Jor respondent.
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N.8.] MiLLagrp ©. Darrow, [March 22.

Contract for sale—Action for prive— Counterelaim—Specific
performance —Cosis,

In an action for the price of land under an agreement for sale, or in
the alternative for possession, defendant filed a counterclaim for specific
performance and paid into Court the amount of the purchase money and
interest demanding therewith a deed with covenants of warranty of title.
Plaintiff proceeded with his actiun and recovered judgment at the trial for
the amount claimed and cosis including costs nn the counterclaim, the
decree directing him to give the deed demanded by the defendant as soon
as the costs were paid. The verdict was affirmed by the Court en banc.

Heid, that as the defendant had succeeded on his counterclaim he
shauld not have been ordered to pay the costs before receiving his deed,
and the decree was varied by a direction that he was entitled to his deed
2t once with costs of appeal to the Court below en banc and to the Supreme
Court of Canada against plaintif. Parties to pay their own costs in court
of first instance,

Per GwynNE, J. Defendant should have all costs subsequent to the
payment into court. Appeal allowed with costs.

Russell, K.C.,and Wade, K.C.,, forappellant. Jas, 4. Mclean, K.C.,
for repondent.

Province of Ontatio,

COURT OF APPEAL.

From Rose, J.] Ross 21 Tue QUREN. {April 1.

Succession Duty Aet,

An appeal by the Crown from the judgment of Rosk, J., reported 32
O.R. 143; 36 C.I.]. 456, was argued before ArRmour, C.J.0., OsLER,
Mascrennan, Moss,and ListeR, JJ. A, and at the conclusion of the argu-
ment was dismissed with costs, the Court agreeing with the reasoning of the
judgment appealed from.

S R Cartwright, K.C., und Frank Ford, forappellant. [ H. M-
donald, K.C., and H. L. Ebbels, for respondents.
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HIGH COURT OF JUSTICE.

Sing_!e Court, Boyd, C.| SaiTH #, Mason, | March 26,
Evidence— Opinion—* Honestly and reasonabldy *—Liabilily of trusteei.

The provisions of 62 Vict. (2) ¢, 15, 8. 1, relieving trustees from the
consequences of technical breaches of trust who have acted ** honestly and
reasonably " does not render competent as evidence the opinions of bankers
or other flaancial men as to whether the trustee has so acted in the course
he has taken or omitted to take. The general rule of evidence still applies
that mere personal belief or opinion is not evidence, and that the test of
reasonableness is that exhibited by the ordinary business men or the man
of ordinary sense, knowledge and prudence in the conduct of his own
affairs,

The nearest approach to a working rule is that in order to exercise a
fair judgment with regar. to the conduct of trustees at a particular time we
must place ourselves in the position they occupied at that time and deter-
mine for ourselves what, having regard to the opinion prevalent at that
time in the neighbourhood and concurrent with the transaction would have
been considered the prudent cou~se for them to bave adopted. Thisis a
different thing to asking the opinion of witnesses as to what would have
been done, or what would have happened under stated circumstances
several years ago, as was sought in this case.

H. D. Gaméble, for the motion. S, 72, Blake, K.C.,, and /i H. Mess,
contra,

Wi el i R

T

Boyd, C., Robertson, J.] [April 2.
In RE RatcrLivve ¢, CrEscENT HinL Timser Co.

daadamns — Division Court— Jurisdiction— Evidence— Nonsuit— Appeal
~— Termination of action.

Appeal by the plaintiff from an order of Lo, J., in Chambers, dis-
missing a motion by the plaintiff for a mandamus to the Judge presiding in
a Division Court to compel him to try an action in such Court, which he
dismissed because, in his opinion, the amount involved was beyond the
jurisdiction of a Division Court.  The plaintiff claimed ya12 for wages,
and gave credit for a large sum thereon, suing for a balance of $58. The
defendant, by counterclaim, alleged a large account of $74.4.53 (of which
the $ara for wages was only an item), and claimed a balance in his favour
of more than $roo. The Judge entered a nonsuit after heasing the
evidence of one witness who disclosed the nature of the account.

W, H. Bartram, for plaintiff, relied on Stanley Plano Co. v. Thomson,
32 O.R. 341 [ B, MeKillop, for defendants, contended that mandamus
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would not lie, and also that the plaintiff cold not give the Court jurisdiction
by picking out one item of an account and suing for it,

Held, that the Judge at the trial having found that the evidence given
shewed that the case was beyond the jurisdiction of the Court, and ruled
that further evidence should not be given, and the plaintiff having submitted
to this, and a judgment of nonsuit with cost having been entered, and the
plaintiff having moved to set aside the nonsuit and for a new trial, which
motion was refused, an application for a mandamus did not lie.

Kernot v. Bailey, 4 W.R. 608, Kershaw v. Chantler, 26 L.T.N.S. 474,

Fortescue v. Paton, 3 L.T.N.S. 268 and Ex p. Milner, 15 Jur. 1037,
followed.

Regina v. Judge of Southampton County Court, 65 L.T.N.S. 320,
distinguished.

That the plaintiff had no right of appeal in this case under the
Division Courts Act might be a defect of legislation, but it did notlenlarge
the remedy by mandamus.

Held, also, following Williamson v. Bryans, 12 C.P. 275, that man-

damus does not lie where there is nothing pending before the Court below.
Appeal dismissed with costs.

Boyd, C., Robertson, J.] IN RE Rex 2. BURNS. [April 2.

Police Magistrate—Summary trial— Perjury—Acquittal of defendant—
Further prosecution— Indictment— Mandamus— Criminal Code ss. 595,
791,

Motion by the private prosecutor under C.S.U.C. c. 126, s. 6, for a
rule nisi for a mandamus to the police magistrate for the city of London to
compel him to bind the prosecutor over, under s. 595 of the Criminal Code,
to prefer an indictment against the defendant for perjury, upon the ground
that the magistrate had no jurisdiction to try the defendant summarily and
acquit him, (he being a client of the County Crown Attorney, and the
Crown not being represented), but should have committed the defendant
for trial or have bound over the prosecutor as now desired.

Held, that it wasinow too late, if it was ever competent, to intervene
and take such steps as would lead to prosecution by way of indictment
under s. 595. It was left to the discretion of the magistrate to determine
whether or not the case was one to be dealt with summarily upon the con-
sent of the accused, and this he had to determine before the defence was
made: s. 791. Defence was made, the case tried, and the charge dismissed.
Sec. 595, which relates to the preliminary inquiry before the magistrate
with a view to subsequent trial before another forum, has no pertinence to
this concluded investigation. The magistrate had jurisdiction to try a case
of perjury ; if he had no jurisdiction, the defendant was never in jeopardy,
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and might still be prosecuted without the assistance of this Court. Rule
refused.
Bariram, for the motion,

Boyd, C., Robertson, J.}]  McCoLrunm . CasTox. [April 2,

Action—Mortgage—Judgment—Subsequent settlement—Failure to carry
oute—decount—New day—Reference.

An appeal by the plaintiff from an order of Lount, ], affirming
an order of the Master in Chambers dismissing an application by the
plaintiff for an order for a new day and new account in a mortgage action,
upon the ground that there was a settlement or cowpromise between the
plaintiffand defendants which the plaintiff could not ignore, and which
must be enforced or set aside ina new action. The plaintiff contended
that there was no compromise, but merely an agreement made, which was
not carried out,

Held, that the defendant mortgagor having made default in payments
according to the agreement, the unmodified burden of the mortgage existed
and was enforceable. Such an arrangement should be investigated in the
Master's office, and not by independent litigation.  In mortgage cases
the Court has a general jurisdiction to deal with the accounts in such
a manner as shall seem equitable. This is not a case of ordinary litigation;
here the matter has passed into judgment, and the only matter between
the contestants is one of account-—how much is due and payable in respect
of the mortpage, having regard to the arrangement manifested in the
correspondence and dealings subsequent to the Master's report. It is
foreign to the policy of the Judicature Act to contemplate new litigation in
such a case as this: s. g7, subs. 12,

Keene v. Biscoe, 26 W.R. 552; 8 Ch. D. 201, Brown v, Deacon, 12
Gr. 198, and Geldard v. Hornby, 1 Ha. 251, referred to,

Appeal allowed, and order made directing a reference to take the
subsequent account of what (if anything) is due upon the mortgage, having
regard to the arrangement for reducing the interest and extending the time,
and to dispose of the costs of the application,  Costs of the appea! to the
plaintiff in any event, If either party choose, further directions and costs
(except costs of appeal) may be reserved.

I, B, Middleton, for plainiiffl. A, £. Caston, for defendants.

. 0

Meredith, C.J.] IN RE GARNER, {April 2,
Lunatic— Death of — Confirmation of report— Discharge of committee.

Before the confirmation of the Master's report appointing a committee
of the person and estate of a lunatic and propounding a scheme for her
maintenance, the lunatic died.
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Held, notwithstanding the death, that an order should be made (the
executors of the deceased consenting) confirming the report and for the
discharge of the committee and the surrender of his bond.

J. E. fones, for all parties.

Meredith, C.J.] QuicLEy 7. WarterLoo ManuracTurING Co.  [April 3.
Parties—Addition of —Separate causes of action—foinder—Rules 186, 192,

Where the plaintiff sought to join in one action the original and added
defendants, in order that he might recover against the original defendants
damages for breach of an alleged warranty of title and quiet enjoyment of
the property in question, if it should appear that the added defendants
ghtfully dispossessed him of it, or, if it should appear that the latter were
wrong-doers, that he might recover from them damages for the conversion
of the property, his motion for an order to add them was refused.

Held, that the causes of action were entirely separate, and there vas no
right to join them even as alternative causes,

Thompson v. London County Council [1899) 1 Q.B. 840, and Franken-
burg v, Great Horseless Carriuge Co. (1900) 1 Q.B. at p. 512, followed.

D. J. Donahue, for plaintiff. /. C. IHaight, for defendants.  Grayson
Smith, for proposed defendants.

COUNTY COURT-—-NORTHUMBERLAND AND DURHAM.

R. . LIGHTBURNE,

Liguor License Act, £.5.0, ¢. 245, s. 53— Unincorporated and unlicensed
club— Consumption of liguor in premises— Conelusive evidence of sale.

An unincorporated, unlicensed whist club had a room where its members
met. The members contributed to a fund wherewith the defendant, the president
of the club, procured supplies of liquor, which he kept in the club room. This
liquor was furnished by the defendant, who had no license, to the membars, and
was consumed by them in the club room.

Held, that the defendant was guilty of a violaticn of 5. g0 of The Liguor
License Act, as defined by 8, 53; and that proof of such consumption of liquor
in the club premises by niembers of the club must be taken as conclusive evidence
of sale as against the defendant,

{Cobourg, March 27th.—f3ENs0N, Co, J,

This was an appeal under s, 118, sub-s (6), of the Liquor License Act,
R.8.0. c. 245, by the direction of the Attorney-General, by a License
Inspector, against an order made by the Police Magistrate at Cobourg,
dismissing an information made by the appellant against the respondent,
for a contravention of the provisions of the Act by unlawfully keeping in
his premises, (known as the “ Horton Block”) liquor for sale without the
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license therefore by-law required. The prosecution was unders. 33 of the
Act relating to clubs.

‘The material facts of the case, as proved by admissions and evidence,
were that the respondent was, at the iime of the alleged contravention of
the law, the president and member of a club, association or society called
“The Cobourg Whist Club,” which consisted of thirteets members. The
club rented a room in the Horton Black from the respondent as agent
of his wife, {who was the owner), and used this room for the purposes of
its meetings. No person except members of the club had any right to use
the room. Each member upon joining was furnished with a key to the
room, and so had access to it. Thece were no rules or regulations in
writing, but on the formation of the club it was agreed hetween the
members that all should contribute to a fund for the purchase of spirituous
liquors and ale and cigars, and that out of that fund the respondent, as
president, should procure and keep in the room a supply of liquors, ale
and cigars for use and consumption by the members, and that he should
have the care and control of these supplies. These contributions were
made, and the respondent procured a supply of liquors, ale and .igars,
which was kept by him in the clul’s room. The members who chese to
do so used these supplies. There was evidence that each member could
help himself and pay for what he used, and other evidence was that the
money contributed by those who used the supplies was to go to the
fund for the purchase of renewal supplies, The club was not incorporat-
ed, and neither the club nor any member of it was licensed under
the Act. It was clear that on the occasion of the alleged contravention
liquor was kept by the respondent, as president of the club, in the clulys
room for intended consumption by the members of the club, and was in
fact consumed by members of the club, and that some members put money
in the place appointed for its reception as their contributions to the
liquor fund.

Armstrong, for the respondent. There was no keeping of liquor in
the room for sale or barter, and so no violation of the Act; and there could
be no sale, as the liquor belonged to the club, and one member could not
sell to another. Graff v.Evaens, 1.R.8Q.B.D. 373, and Newel/ v.
Hemmingway, §8 L.J.N.8. M.C. 47, are relied on,

McColl and Keith, for the appellant, contra.

BensoN, Co. J.-—1 have not been referrec to, nor have I found any case
decided upon the provisions of 8. 53 of the Act, as they now exist,  Reg. v,
Austin, 19 O.R. 743 was a decision under subs. 1 of 5. 33 in
its old form, when its application was to a club formed or carried on
specially or chiefly for the purpose of enabling it to sell liquor to its
members or to others without a license, and so as by means of such
organization to evade the operation of the Act; and the magistrate having
found that the club was formed or carried on specially or chiefly for the
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purpose mentioned, the Court refused to disturl the conviction. In this
case MacMaHoN, J. refers to the cases of Graf v. Evans and Newell v,
Hemmingway, and says they are of little value in determining the question
to be decided under the special enactment of 8. 53. 'T'he defendantin that
case was the secretary and treasurer of the club (which was incorporated),
and was found in the club-room when the inspector who laid the informa-
tion visited them and found there a counter with glasses, botties and a
large quantity of beer, lager beer, whiskey, gin, etc. MacManon, |,
thought there was ample proof of “intended consumption” of liquor in
such premises” by members of the club, so asto make the defendant liable
as a member of the club to'be held “to be the person who has or keeps
therein such liquor for sale or barter” within the meaning of sub-s. 3 of
s. 53. Inthecase ]l am considering it is clear that there was both *‘con-
sumption” and *‘intended consumptinn ” of liquor in such premises by the
members of the club. . '

Reg. v. Hughes, 29 O.R. 179 dces not afford assistance in this case, as
it proceeded on the ground that the defendant, though steward of the club,
was really keeping liquor on his own account, as the club was prohibited
from selling by its charter. It isimportant here, though, as shewing that
the word * keeping ” does not necessarily imply property, but may signify
share of government or control: per Bovp C. at p. 184. Reg. v. Slatiery,
26 O.R. 148, is not an authority here, as the club in that case, of which the
defendant was manager, was incorporated under the Ontaric Joint Stock
Companies Letters Patent Act, and the provisions of s. 53 of the Liquor
License Act, then R.S.0. (1887) c. 194, were notapplicable to such a club.
Nor is Reg. v. Charles, 24 O.R. 432, in point for the same reason. 1 have
therefcre, to dispose of this appeal without the aid of any direct authority.

Sec. 53 of the Liquor License Act R.8.0. c. 245, applies to any unin-
corporated society, association or club, and therefore to the Cobourg Whist
Club, Thesecond« ' - of s. 53makes the keeping or having in any room
or place occupied or cowrolled by such club, association or society, or any
members or member thereof, or by any person resorting thereto, of any
liquor for sale or barter a violation of s, 50 of the Act. Then sub-s. 3
enacts that ¢ proof of consumption or intended consumption of liquor in
such premises by any member of such club, association or society, or
person who resorls thereto, shall be conclusive evidence of sale of such
liquor, and the occupants of such premises or any member of the club,
association or society, or person who resorts thereto shall be taken conclus-
ively to be the person who has or keeps therein such liquor for sale or
barter.”

It was contended on behalf of the defendant that, though there was
proof of consumption of liquor in the premises by members of the club
on the occasion complained of, it was still open to the defendant to shew
that the liquor was not kent there for sale or barter, and that he, though a
member of the club, did not have or keep liquor therein for sale or barter,
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and that under the facts as proved there was in fact no sale or harter
of the liquor. In my opiuion he is not at liberty to shew this in the face of
the enactment contained in these sub-sections. Under them proof of con-
sumption of liquor in the premises of the club by a member of the club is
made conclusive evidence of the sale of the liquor, and the defendant as a
member of the club must be taken conclusively to be the person who keeps
therein the liquor for sale. There seems to me to be no escape from this
conclusion, and I do not think it open to the defendant to controveri it.
# Conclusive evidence” is thus defined in Stroud’s Judicial Dictionary:
 Anything which is duly prescribed as ‘conclusive evidence’ of a fact,
is absolute evidence of such fact, as well criminally as civilly for all purposes
for which it is so made evidence; ” and in support of this definition are cited
the cases of Reg. v. Levi, 34 L.J.M.C. 174, and Reg. v. Robinson,
I.R. 1 C.C. 8o.

These are both cases under the Bankruptey Act, 12 & 13 Vict,, c. 100,
s. 233, which enacted that the Gazette containing the advertisement of the
adjudication of bankruptey should be conclusive evidence in all cases
against the bankruptey of the adjudication,  The Courts held that, not-
withstanding any irregularities there might have been which otherwise
would have invalidated the adjudication, the advertisement in the Gazetle
concluded the matter.

In the case of Ke Bryumater Coal Co., W.N. (1877) 45, it was held that,
as 5. 51 of the Companies Act 1862 made the declaration of the chairman
that the voluntary resolution of the company for liquidation bad been duly
passed conclusive evidence of the fact, it could not be shewn (though the
fact was so) that there was not a majority, in accordance with the statute,
of votes present. It was so held also in the Gold Company's Case, 11Ch. .
101, more fully reported in 48 L.J.N.S. Ch, 281, and in the case of Jn /¢
Hadleigh Castle Gold Mines, {1900) 2 Ch. 41g.

I am of opinion that the defendant must be convicted of a violation
of sec. 5o of the Liquor License Act. I am unable to agree with the
contention on the part of the defendant that the provisions of the sub-s. of
sec. 53 are ultrz, vires of the Legislature of Ontario. They are not, in my
judgment, any greater interferences with, or restrictions upon the liberty of
the subject than many other provisions of the law which have been held to
be intra vires,

It was aigued that the penalty applicable to this case is that prescribed
by s. 72 of the Act; but I do not think so. 'The penalties under that
section are not applicable to vivlations of s. 50, but are confined to viola-
tions of s. 49, the selling of liquor.  Sec. 86 provides the penalty for such
a case as this, and that penalty is directed to be for the first offence, not
less than $20, besides costs, and not more than $50, besides costs.

As I believe that the defendant had no intention of violating the law,
and acted in ignorance that he was doing so, I think that 1 should impose
the lowest penalty, and so I direct he shall forfeit and pay a penalty of $20,.
besides costs,
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Province of Manitoba.

KING'S BENCH.

— e

Full Court.] ROBLIN 7. JACKSON. [March 6.

Money had and received—Recovery of one cestui que trust of proceeds of
his properly received from trustee by another— Mixing of goods,

County Court Appeal, Defendant shipped a nuantity of wheat in a
car from Blake Siding, in Manitoba, to Duluth with instructions that the
wheat was to be unloaded at Roland and cleaned and dried at the plaintiff’s
elevator there. This was done and the wheat was thereby reduced in bulk
to about 573 bushels. The plaintiff’s employces, in reloading it into the
car, supposing it to be the plaintiffi’s wheat, added about 260 bushels of
plaintiff’s own wheat and forwarded the car to its destination. Defendant
had obtained an advance of money from one Brown, the repayment
of which he secured by transferring to Brown the bill of lading
for the wheat, with the agreement that Brown should sell it and, after
deducting the amount of the loan, pay the balance to the defendant.
Brown afterwards sold all the wheat in the car including plaintiff’s 260
bushels, received the proceeds, paid himself and accounted to defendant
for the balance. So far as appeared neither Brown nor defendant knew
until afterwards that any of the wheat so sold belonged to plaintif®, Plaintiff
had a verdict in the County Court for the amount realized by defendaut for
the 260 bushels and defendant appealed, contending that there was no
contract or privity express or implied between plaintiff and himself as to
plaintiff’s wheat or its proceeds; that defendant had not received the price
of the wheat; that the payment, if auy, by Brown to defendant was volun-
tary; and that in any case a demand was unnecessary to be made before
action on defendant for a return of the wheat or payment of its value or
proceeds ; and that it was necessary to shew that the money received by
defendant was the identical money that Brown had received for plaintifi’s

.

wheat.
Held, that Brown, as regards the wheat in question, stood in fiduciary

relation towards both plaintiff and defendant, and that the proceeds nf
property sold by a trustee without the consent of the owner can, in equity,
when traceable, be followed as fully as the property itself, if unconverted,
eould have been: /n re Halleit, Knatchbull v. Halletr, 13 Chy, D, 696 ;
and thet, so long as such money can be definitely traced, it makes no
difference that it has been mixed with other money, and this rule applies
not only in the case of a trustee in the narrow and technical sense but to
any persen in any kind of a fiduciary position to others. There was a
mixture of goods by accident, and the owners became tenants in common
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of the whole in the proportions which they have severally contributed to it.

Held, also, following Harris v. Harris, 19 Beav. 110, that a cestui que
trust whose property is wrongly converted by the trustee can recover by
suit the proceeds of such property from another cestui que trust to whom
such proceeds have been improperly, though mistakenly, paid by the
trustee ; that an equitable claim like the plaintiff's in this action can now
be entertained by a County Court ; that no demand and refusal was neces-
sary before action; and that the plaintiff was entitled to hold his verdict.
Appeal dismissed with costs.

Aikins, K.C., for plaintifi.  Howell, K.C., for defendant.

Full Court.] In RE *“THE Liguor Acr.” {Feb. 23.

Lrohibitory liguor legisiation—B, V. A. Aect, ss. g1 and ga—Powers of
Provincial Legislatures—Ultra vires,

This was a reference to the Full Court of King's Bench for their opinion
on the constitutionality of ** The Liquor Act,” chapter 22 of the Statutes of
Manitoba passed in 1goo. The reference was made under R. S, Man. ¢, 28,
by order of the Lieutenant Governor in Council, and counsel were heard
both in support of the validity of the Act and against it. The judgment of
the Court was unanimous in holding that tiie Act as a whole was beyond
the powar of a Provincial Legislature as set forth in B. N. A, Act, s. 92, for
the following reasons:

1. Legislation having for its object the prohibition of the liquor traffie
with a view to diminish the evils of intemperance does not come within the
class * Property and Civil Rights” assigned to the Provincial Legislatures
by section gz of the British North America Act,

2. Such legislation by a Provincial Legislature if permissible at all must
come under the class ** Matters of a merely local or private nature within
the Province,” referred to in said section.

3. The Liquor Act consists chiefly of provisions for licensing druggists,
wholesale and retail, to sell liquor for medicinal, sacramental, mechanical
and scientific purposes only, or to those who are to use it for those purposes,
and for prohibiting all sales by others in the Province than such licensees
for consumption therein, except by manufacturers and wholesale dealers to
such licensees. It therefpre prohibits manufacturers from selling to the
dealers who have warehouses in the Province for export trade, and such
dealers cannot sell to parties in the Province for export or who are licensed
by the Dominion Government to carry on the business of compounders
here. It may be questionable whether the Act forbids a person resident
out of the Province to sell through an agent in the Province and deliver
here, but it certainly seems to forbid a non-resident himself, while tempor-
arily in the Province, from selling, importing and delivering here even to
the manufacturer, the compounder, the wholesale dealer, the exporter or
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the licensee. Whilst no distinction can be made between wholesale and
retail trade in themselves as far as regards the power of a Provincial Legis-
lature to probibit them, in the natural course of business certain localities
become centres from which trade branches out into other provinces and
into foreign countries, and a statute which assumes to put an end to a
large portion of such traffic, though for a local purpose, is not justified by
the power to legislate upon ‘‘matters of a merely loca! or private nature
within the Province.”

4. The lLegislature seems to have considered it necessary, for the
purpose of rendering its enactment effective, to lay its hand upoa the manu-
facturer as well as the export dealer and make them submit to regulations,
which in some views may or may not be allowable, and in attempting to
suppress the greater part of the whole trade in liquors within the Province
has goune further than merely dealing with matters of a local nature in the
Province and has assumed to make a law that interfers with matters of
trade and commerce over which the Parliament of Canada has exclusive
jurisdiction.

The following are extracts from the concluding portion of the judgment
delivered by the Chief Justice: “TI have endeuvored in vain to put in any
concise form of words which might not be subject to mis-conception, or
which might not in some new aspect require to he modified, a statement of
the particulars and respects in which I consider the Legislature to have
exceeded its powers in enacting the legislation now in question. The only
answer which I can suggest for the first question is that the Legislature of
Manitoba has exceeded its powers in enacting The Liquor Act as a whole,
The second and third questions proposed relate to enact special sections of
the Liquor Act. When we examine these provisions we find that they are
all indissolubly connected with the Act as a whole. Each of them would be
wholly or partially unintelligible in itself. For this reason I would answer
these two questions thus: *Not as part of the Liquor Act.” The fourth
question also relates to special provisions of the Act, many of which would
be unintelligible by themselves, and for that reason my answer would be,
‘Not as part of the Liquor Act.” The next five questions are of an abstract
nature and relate to the power of the Provincial Legislature to enact certain
suggested legislation.  As abstract questions they raise points of difficulty
upon which I amnot able to pronounce an cpinion at present. They have
not been specifically discussed by counsel apart from the main question.
The impossibility of answering such questions categorically, apart from
circumstances and statutory surroundings, has been pointed out by the
Judicial Committee of the Privy Council, and is made more apparent by
what I have already said. The answer which I would propose to each of
these is: ‘Not as part of the Liquor Act.’”

The Attorney Generaly, J. A. M. Aikins, K.C., W, R. Mulock, '1.C.,.
and £. L. Taylor, for the Government of Manitoba, A, M’ Howell, K.C.,.
and #. H. Phiffen, contra,
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Province of Writish Columbia.

—

SUPREME COURT.

Martin, J.] Duvan o, MaxweLL: BurrarD ErEctioN Case.  [Feb. 23.

Flection petition— Preliminary objection—English vules—Copy of petition
—When to be filed—R.S.C. 1556, ¢. ¢, s. 9.

On the hearing of preliminary oljections sgainst an election petition
it was

2{eid, dismissing the petition, that in order to have due presentation of
an election petition under the Dominion Election Act, a petitioner must at
the same time he files his petition, leave with the clerk of the Court a copy
of the petition to be sent to the Returning Officer.

Macdonell, for respondent.  1Vilson, K.C., for petitioner.

Full Court. ] MACKENZIE @, CUNNINGHAM. {March 6.
Libel— Publicativn—New trial.

Defendant took a copy of an alleged libellous resolution to the editor
of a newspaper who dictated it to his stenographer and handed defendant’s
copy back to her. Before the stenographer extended his notes another
copy of resolution was found in the office and from it the printer set up the
type.

Held, (reversing, IrRvING, ], who dismissed the action on the ground
that it was not shewn that defendant was the cause of publication), that
there should be a new trial,

Davis, K.C,, and A. D. Tavivr, for appellant,  Hilson, K.C., and
Reid, for respondents,

Full Court. ] BRYCE 7. JENKINS. [ March 22,

Practice—Addding parties— Contract for sale of land to different purchasers
— Order X V1, rutle 11,

Appeal from an order of DRaKE, J., dated March 2, rgor, dismissing an
application of ™, E. Levy to be added as a defendant.

Where the owner of property authorized two agents to make a sale for
him, and each of the agents entered into a contract for sale,

Held, (reversing Drake J.), that ina suit by one purchaser for specific
performance, the other person had a right on his own application to be
edded as a party defendant.

Higgins, for appellant,  Bredbur», for respondent.
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BooR Reviews.

—

Practical Statutes, being a collection of statutes of practical utility in force
in Ontario, with notes on the construction ‘and operation thereof, by
AMES BICKNELL, of Osgoode Hall, Barrister-at-Law, and ArThHUR
AMES KarpiLg, of Osgoode Hall, B:rrister-at-Law, and of the
British Columbia Bar. Toronto: Canadr T.aw Book Company, Law
Booksellers and Publishers, 1g.1.

This is a book of great practical utility, which can only be thoroughly
appreciated by one who has used it for a considerable time in office prac-
tice. It hasbeen submitted to the test and has not been found wanting,

The stacutes included i the work consist of those which have been
selected by the authorities of the Law School at Osgoode Hall as being
worthy of the special attention of the students of that school. It is there-
fore a very convenient book “~v law students; but overand beyond that it
is essentially a practitioner’s hand book. No law otiice in this Province
can afford to be without it,

Itincludes the greater portion of the Acts of practical importance
which are comprised in the R.S.0.in addition to which it includes the
British North America Act, the Canada Evidence Act, the Dominion
Act limiting the right of appeal to the Supreme Court of Canada, the
Dominion Act relating to Bills of Lading, the Bill of Exchange Act, rela-
ting to Banks and Banking.

All of these statutes are judiciously annotated. The notes are full, in
the sense that they contain numerous citations; they are concise and clear,
and do not contain a trace of padding.

Books of the general character of this book are not uncommonly
made with scissors and paste; this book is made with brains,

The Living Age, Boston, U. S.—This excellent publication comes as
usual. The articles for the number issued on April 20th are of special
interest, the leading one being from the Fortnigitly Review, entitled
“Queen Victoria as a statesman.” From the Pa// Mell is taken a disserta-
tion on novel making in the nineteenth century. The * Making and read-
ing of newspapers ” from the Contemporary Revierw will, in these newspaper
days, be read with interest. In lighter literature there is a continuation of
Mr. Greer's * Warden of the Marches ;” a story from the Sunday Magazine ;
Slang and its uses; Military dialogues, taken from Punch, etc. Weare
just as well pleased to see nothing from continental sources, and are glad
that the rubbishy love-letters of an Englishwoman have come to an end.
The subscription price is $6.00 a year, and the publication being a weckly
one more is given for the money than an other publication we know of.
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Flotsam and Locatl Ftems.

The following may be a valuable suggestion to Police Magistrates who
desire, like His Worship of the metropolitan City of Toronto, to get through
their work without unnecessary delay. 1We have yet to learn that the
gallant Colonel who presides at T'oronto has as yet got things down quite
as fine as a Police Magistrate of San Francisco, who, as we are told in the
American Law Review, deals out judgment to malefactors in such doses
asthe following: * Five and Five!” meaning five dollars fine, and five
days in the workhouse.  The writer also speaks of the record of sentence
in the case of a girl who had been arrested on the charge of vagrancy.
The Police Magistrate after making enquiries as to her antecedents and
parentage, and receiving her promise that she would stay with her parents
and behave herself properly, released her on geod behaviour, and ordered
the clerk to note his finding accordingly, whereupon the clerk in ioud tones
roared out for the edification of the Court, **G. B,—~Next case.”

THE appalling extent to which the crime of homicide prevails in the
United States is well exhibited by the investigaticas of the Chicage Zimes-
Herald, which has recently compiled a table shewing the average number
of murders committed in the severa! States of the Union during the last
decade. It isas follows:

South Carolina...22r  Georgia.......... 381  Florida..........137
Ohio,.....,... .332  Indiana,.........228 Illinois..........315

Michigan.... ... . 205 Wisconsin..... . 154 TIowa........ oo 202
Missouri .......362 North Dakota .... zg South Dakota.... 45
Nebraska........ 168 Kansas...........235 Maine.......0000 31

New Hampshire.. ¢  Vermont......... 6  Massachussetts... g6
Rhode Island.... 52 Connecticut...... y3  New York.......512

New Jersey......120  Pennsylvania.....31z  Delaware........ 48
Maryland ...... .280  Dist. of Columbia. 24  Virgina......... 303
West Virginia.... 87 Nerth Carolina. ... 285 Kentucky .......393

Tennessee.......408  Alabama........ 461 Mississippi .. ... 337
Louisiana........358  Texas.......... 1021 Arkansas........ 305
Montana .. ...... g0 Wyoming......... 22 Colorado........252
New Mexico..... 58  Arizona,......... 43 Utah........... §7
Nevada........ 39 Idaho............ 27  Washington.....J02
Oregon.......... 79  California ........422

That New York, with its population of approximately seven millions,
should be second in the list is not surprising, but that so sparsely a settled
State as Texas should shew neatly twice the number of homicides that the
Empire State has had during the past decade is an eloquent proof of the
insecurity of human life in the Lone Star State. —Aany Law Journal,

It does not appear whether the above is intended to include what are
known in this country as cases of manslaughter, In Canada there were
during the last decade 217 persons charged with murder and 72 of them
convicted,




ey

288 Canada Law Journal,

LA SOCIETY OF UPPER CANADA,

The following is the official return of the votes cast (as to those receiv-
ing 100 votes or over) on the recent election for Benchers, The first thirty
with the ex-officio members compose the governing body for the next five
years:—

AL Bo Aylesworth, 1oronto. . v vvvviresiviin v s 1,009
H. H. Strathy, Bartie...ooo oo oo i v 924
W. Douglas, Chatham............ooo oo, 863
]. Hoskin, Toronto............. A - L 21
C. Robinson, Toronto. ........vvvues .. e 833
D, B, Maclennan, Cornwall, o0 oo ciiien e 824
A H, Clarke, Windsor ... .oov o i e veeaen 823
(. C. Gibbons, London.............o..oi e, 823
9 G. ¥. Shepley, Toronto...vvvnn v ... B £ &
1o I H, Chrysler, Ottawa................. e T
1t C. H. Ritchie. Toronto...... ............ B #1¢]
r2 J. Idington, Stratford. ... o000 viiiit oo e e 7560
13 . M. Glenn, St. Thomas............... Cevrer e 745
14 E. Martin, Hamilton..............oco0ov e, e 739
15 G H. Watson, Toronto................ ..., Cerea s 735
16 R. Bayly, London.............. N 214
17 W, D Hogg, Ottawa. ..o .ooo v o i nes ne 723
18 J. V. Teetzel, Hamitton.,................ ceviaseae. 718
19 B. M. Pritton, Kingston.......oooo oo e, 714
20 W, Barwick, Toronto................oocicin . Go6
21 A, Bruce, Hamilton, . ... .o oo o ey 081
22 D. Guthrie, Guelph..... i e s s, 686
23 W. Kerr, Cobourg.......... ..o, 678
24 W. R, Riddell, Toronto....oovoivins covinn oo, vees. 00X
25 W. R, White, Pembroke............. ..o o 61
26 J. J. Foy, Toronto............oiis civiiivivee vven.. Gob
27 7. A, Lash, Toronto,v.o.vvuisvvies onn.. Civeee s 504
28 W. D. McPherson, Toronto.. ....... ............. oo 873
29 S. G. McKay, Woodstock........... R 114
30 ;. Lynch-Staunton, Hamilton.......... e e 534

COnd OV e %0 3 =

31 A, J. Wilkes, Brantford................ e e 531
32 D, E Thomson, Brantford....... ....ooviiviiioins 515
33 . Bicknell, Toronto.........ooo oo Ll 502
3+ 1. E. Farewell, Whithy........................ coeeee 497
35 E. B. Edwards, Peterboro’..............0....0 L. 450
36 1. Bell, Belleville.... ............ ... B S W1
37 I. T.Garrow, Goderich. ... ..o voiiv v i et 431
38 C. A, Masten, Toronto.....ovvviir i vreiin vere e 387
30 W. H. McFadden, Brampton........................ 387
40 Fo Amoldi, Toronto oo vveevive i v i v 366
4t G, Edmison, Peterboro’...........oooiv i e vu, 389
42 H. O'Leary, Lindsay.... .....oiiiiii i vii o 338
43 F. H, Keefer, Port- Arthur. .o o0 oo s 314
44 . B.C'rke, Toronto.....ooooiiiii i 305
45 E. F, T4, Johnston, Toronto .. ............... Ciereaie. 287
46 W, Steers, Lindsay...........oooiii v L, 209
47 A. J.R.Snow, Toronto.evsvive coveviie vens veve sy 0. 206
48 F. R. Latchford, Ottawa ...........oovvi v v, 164
49 M. Wilson, Chatham.............cooii i vres ery 110
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