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No. 7

EDITORIAL.

CONGESTED LOCKETS.

The matter of the blockade of
business in the Court of Appeal
and the lack of expedition in the
determining of causes in Ontario
still looms up prominently. Every
now and again a ~urmur is
heard, gradually suhsides, and is
then followed by the usual lull,
But a reform like this, so much
required and which can be easily
effected, will spontaneously ob-
trude itself and mnothing ean
%eep it down.

Renewed interest has been
aroused in the subject by the ap-
pearance of an open letter ad-
dressed to Sir GCliver Mowat
which was published in the Afqil-
Impire ow the 20th June. This
communication, which is sub-
scribed  “Justitia,’  certainly
makes out a good case for some
sort of remedy, but in justice to
all concerned we are not able to
concur in some of the represen-
tations he makes, or in the stric-
tures which he passes on the At-
torney-General. We think the
writer is astray from the facts

and. far wide of the mark in his
conclusions. We never under-
stood the Judicature Act, 18953,
as being designed to inoculate
expedition or despatch into the
Court of Appeal. A careful ex-
amiration of the Act fails to re-
veal a line that could be regard-
ed as a spur to urge on their
lordships to speed or activity.
But though the anomymous cor-
respondent of the Iail-Empire
seems to bark up the wrong tree,
still he is not so far astray but
that the real evil is seen in the
very mext bush. The appoint-
ment of one more Superior Court
Judge could be tried, and if that
should not suffice further ap-
pointments should be made till
cfficient and speedy despateh of
business has been attained.
Though it has not been a re-
proach to our Provincial Legis-
lature the fact has been obvious
that the lead of the English Par-
liamert has been often waited
for and very generally fcllowed.
This was very well for the early
times when Ontario’s civilization
was in the incipient state, and
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when even in England the ex-
periment, or the attempt, was

just being made to throw off the™

cumbersome red tape and ridicu-
lous anomalies of the mediseval
gystem of law involved in the
conflict between the Common Law

and the Chancery side. But these

conditions no longer obtain. The
country has arrived at a mature
age, and the requirement'of the
times is decisive gnd prompt ac-
tion with a strong hand, regard-
less of what other legislative
bodies do or don’t do. As “Jus-
titia ” makes perfectly plain, the
Court of Appeal will never catch
up with the accumulation of
cases set down for its hearing.
Nothing but the creation of more
judgeships will redress the
wrong poor suitors suffer by
“the law’s delay.” As to their
lordships of the Divisional
Courts we are far from agreeing
with “Justitia,” who says they
are “now consigned to inaction.”
That their labours will be less is
indisputable.  That a large
streamm of litigious' matter has
been diverted to the Court of Ap-
peal, and that the Court of Ap-
peal is confronted with vastly
larger dockets is all true. But
none of these things spell inac-
tion for their lordships of the
old High Court Divisions. We
believe it to be capable of ample
proof that the ordinary duties of
circuit and Chamber and single

Court work together with the To- .

ronto sittings for tridl and the
London and Ottawa weekly
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Courts, are sufficient to oceupy;
the time of these Judges, if we
Wwe are to expect well-considered
and carefully tried cases. The
matter deserves better attention
than it has received.

* L *

Editorial Notes.

LI

The sight of some of our
American exchanges filled with
thousands of reports of cases is
enough to make us pity our poor
cousins across the line. We have
our own stock of reporied cases
to digest, and groan sometimes
monthly at the sight of 20 or
30 of them in our Canadian
law jourpals. But in one Ameri-
can exchange this month there
are 400 reported cases. How in-
dustrious our neighbors are be-
coming. They must have to
work day and night to read one
fraction of these cases, and the
Judges must work day and night
to keep vp orders. The rapidity
with which decisions «re lurned
out in the States surpasses
human understanding. What
becomes of all the reported
cases? Are they ever read? The
sight of 400 per month is enough
to make one grow anxious as to
the longevity of members of the
profession in the States. We
have heen doing some multiplica-
tion, and find that one million
such decisions are reported an-
nually in the States. Justinian
and Tribonian’s labors gre at last
surpassed. What becomes of this
vast heterogeneous mass of non-
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sense with which some journals
are flooded?
® ¥ %

The la\\}yers in Canada evi-
dently are leaders and guiders of
public opinion; 2,150 lawyers we
calculate were on the stump
throughout Canada during the
Dominion elections. The num-
ber of lawyers elected to the
House on Jure 23rd last is enor-
mous,' being 95. It would appear
that the bar is an avenue to poli-

tical fame.
* % ¥

We have always been found
advocating the formation of pro-
vincial and Dominion Bar Asso-
ciations. Had such associations
been formed it might be that the
Lord Chief Justice of England
would be entertained at Mont-
real or Toronto instead of at
Saratoga on his visit to America
next month. We refer to the
matter not in a spirit of jealousy
but rather express a dissatisfac-
tion that our own inertness
should find us id such a position
that the Bar of Canada have not
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a properly reptesentative execu-
tive empowered to extend some
courtesy to so distinguished a
jurist as Lord Russell of Killo-
wen on the present occasion. Far
from jealousy, we find it a most
agreeable sight to see such cor-
dial relations existing between
the English Bench and the
American Bar. If a like cordi-
ality were shared by all other
elements in the two countries
there would be no talk of war
between them.

* % %

It seems that the rasecal
element in the legal profession
will never grow less. Our con-
temporary, The American
Lawyer, which is, by the way,
one of the most complete of our
exchanges, has a column under
the coption “Lawyers in
Trouble,” in which are recorded
the cases of lawyers who fall
from grace. The June number
tells the story of no less than
nine instances where the guilt
has been brought home to such
gentlemen.

LAW AND POETRY.

Richard Cranston, a young
English barrvister, who had at-
tained eminence in his profes-
sion, while spending a few days
ir the city of New York, was the
guest of Ogden Hoffman one
evening. The conversation
turned on lawyers and Judges
who wrote poetry. “I some-
times think, Mr. Hoffman,” said
Crapston, “that law and poeiry

are entirely opposite elements
and cannot unite harmoniously
in one character—that the lawyer
who writes poetry and the poet
who undertakes to practice law
are both widely’ out of their
spheres. | Have you ever known
a lawyer or a Judge who wrote
poetry, or a poet whose themes
were law, and ever succeeded?”:

“Most certainly,” said Hoff-
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man. “I have known many law-
yers and Judges of the highest
standing, and legal history tells
me of many more, who wrote
some of the most elegant and
classically fidished effusions in
our language. .

“Yoinr own Lord Tenterden
for instance, whose opinions so
richly adorn the judicial history
of your country, was as proud of
iambics and hexameters as he
was of his triumpbs at the Bar
and his exalted reputation. Then
there was Telford, who divided
his time between law and poetry,
achieving brilliant suceess in
both. Many of our American
lawyers and Judges have been
equally successful in the spheres
of law and poetry.

“Our great jurist Joseph
Storey, who divided the honours
of our Federal Court with Mar-
shall, and whose legal commen-
taries rank next to those of
Kent, wrote most charming
poetry. Very many of his prose
productions are of the highest
grade of poetry. This reminds
me of a reply which Storey made
in poetry to a young lawyer who
put about the same question to
him that you have to me con-
verning lawyers and poetry. It
has always been one of my
favourite poems. It is in poetic
measures and rhyme, but at the
same time it is what all poetry
ought to be—infused with the
very essence of reason, indue-
tion, and common sense. My
admiration of the poem fixed it
so strongly on my mind that I
can repeat it, which, by your
leave, I will.”

Mr. Hoffman recited Judge
Storey’s advice to, the young
lawyer:

* Whene’er you speak, remember,
every cause

L Y
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Stands not on eloquence, but’
stands on’'laws: :

Pregnant in matter, in expres-
sion brief,

Let every sentence stand in bold
relief;

On trifling points nor time nor
talents waste—

A sad offence to learning and to
taste;

Nor deal with pompous phrage;
nor €’en suppose

Poetic flights belong to reason-
ing prose.”

Loose declamation may deceive
the Court,

And seem more striking as it
grows more loud;

tBut sober sense rejects it with
disdain,

As naught but empty noise, as
weak as vain.

The froth of words, the school-
boy’s vain parade -

Of books and cases—all his
stock-in-trade—

The pert counceit, the cunning
tricks and play

Of low attorneys, strung in long
array,

The unseemly jest, the petulant
reply,

That chatter on, and cares not
how or why,

Studious — avoid — unworthy
themes to scan—

They sink the speaker and dis-
grace the man, .

Like the false lights by flying

shadows cast,

Scarce seen when present and

forgot when past.

Begin with dignity; -expound
with grace .

_Each ground of reasoning in its
time and place;

Let order reign throughout; each
topie touch,
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Nor urge the power too little.

Give -each strong thought its

most attractive view,

227 .

In diction clear; and yet severely
true,

—From The American Lawyer.

MEETING OF THE BENCHERS.
Notes on Their Proceedings.

There was quite a large gather-
ing of Benchers at the meeting
held on Tuesday, June 30th.
There were but three absentees,
and they were in England. The
rcason of so large an attendance
soon became apparent; the meet-
ing was called to discuss the
question of who should lecture
in the Law School during the
unext three years, who shoud set
the papers, what the lecturers
should lecture on, and the course
of legal study to be presecribed
in the school. :After some dis-
cussion the old staff of lecturers
was reappointed as follows: E.
D. Armour, Q.C.; A. H. Marsh,
Q.C.; J. McG. Young, B.A,, and
John King, Q.C.

¥*

The lecturers receive a fair
salary, amounting to $1,500 per
year. The appointments have
met with general approval. The
course of study was somewhat
altered. Smith on Contracts
has been taken off the first year.
This is a wise change, as Anson
is a much better book, and first
year students om reading both
these texts are apt to get con-
fused. Holland’s Jurisprudence
has been added to the first year.
The third year is reduced by two
books, Smith’s Mercantile Law
and XKellegher on Specific Per-
formance being struck off third
year work and added to the
second.

It is the opinion of all who
know that other changes should
follow with regard to the third
year. Last year there were 22
books in the final year work
(averaging 550 pages each), this
made about 12,000 pages of law
to read. Surely this is too much
to expect the students in the
final year to digest in the short
space of seven months. Nearly
all the students are in offices
from 10 a.m. to 5 p.m. and some
until 6.30 p.o.; the students at-
tend two lectures of one hour each
daily. and have but a few hours
left in the evening to read the
12,000 pages aforesaid. The re-
sult is cram! c¢ram! eram! fol-
lows. This year is all cram! and
the digestion is slow. There is
an absence of thoroughness. The
staff are attemptng too much at
once. There are half-a-dozen
other works on the final year
That might well have been struck
off. Such wretched c¢ramming
ought to cease; it is a relic of
the educational system of the
last century, and is unsuited to
Osgoode Hall. The Law School
course is second to mome in the
world, and is certainly the
best in America. We are con-
vinced of this, firstly, judging
from results and the equipment
graduates of the school go forth
with, and, secondly, from a close
examination ~wd perusal of the
course, text books, and examina-
tion papers found in our Ameri-
can and English exchanges. It
ought not to be tinkered with.
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We are surprised to learn that
the Osgoode examinations are
20 years behind the times in
some respects. In the examina-
tion halls of the early sixties and
seventies candidates were in-
structed to write thier name on
the paper. This system has been'
superseded by pseudonyms, num-
bers, ete, in every university,
college, public and :ceparate
school in Ontarie. But the Os-
goode examination still® totters
on the very verge of old fogyism,
and candidates still place their
own name on the paper. And
as the instructions read: ¢ Write
Your name, Christian and sur-
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hame, on each page of your
answers.”  Surely the examiners
know that numbers and pseu-
donyms should in all justice to
themselves and the candidates
be used, otherwise there is apt
and there is the ory of favorit-
ism. We know that such is not
the case—as we do not believe
the Law Society has ever been
served more faithfully than by
Messrs. _adwig, Gwynne, Moss
and Galt. These examiners have
done their work well, and have
worked hard. But in justice to
the students, the examiners and
the staff of the Law School,
the system should be changed.

AUTUMN

The schedule for the Fall As.
sizes has been given out, and we
give the full list hereunder. As
in the past, it is expected that
there will be changes from time
to time, upon whick we will keep
the readers of The Ba.wrister
posted as they may occur.

Boyd, C. — Cobourg (jury),
Tuesday, 8th Septeinber; London
(jury), Monday, 28th September;
Barrie (jury), Monday, 26th O--
tober; Goderich (non-jury), Mon-
day, 16th November; Lindsay
(jnry), Monday, 7th December;
Milton (jury and non-jury), Thurs-
day, 10th December.

Armonr, C.J.—St. Catherines
(iury), Monday, 14th September;
Brockville (jury), AMonday 21st

_September; St. Thomas (non-
Jury), Monday, ©5th October;
Sandwich (non-jury), Tuesday,

13th October; Berlin (jury and

non-jury), Monday, 16th Novem-

ber; Napanee (jury and non-jury),
Monday, 14th December.

Meredith, C.J—Toronto (uon-

- jury), first week, Tuesday, Sth

Septewber (and to continue pine

CIRCUITS.

weeks if necessary); Yoodslock
(jury), 21st September; Cornwall
(mon-jury), Tuesday, 29th Septem-
ber; Sarnia (non-jury), Tuesday,
13th October; St. Catherin:s
(non-jury), Alonday, 19th Octobzr;
Peterborough (jury), Monday, 91h
November; Pictou (jury and noa-
jury), Tussdav, 24th November.
Ferguson, J.—L’Orignal (Gury
and non-jury), Tuesday, Sth Sep-
tember; Ottawa (jury), Thursday,
10th  September; Simcoe (nox-
jury), Monday, 5th October;
Kingston (jury), Monday, 19th
October; Cornwall (jury), Tues-
day, 27th October; Stratford (non-
jury), Monday, 9th Noveinber.
Rose, J. — Barrie (non-jury),
Tuesday, S§th September;
tourg (mon-jury), Monday, 19th
October; Belleville (jury), Mon-
day, 2nd November; Cayuga
(jury and non-jury), Monday, 9th
November; Kingston (non-jury),

Monday, 23rd November; Rat
Tortage (jury and non-jury),

Wednesday, 2nd December; Tort
Arthur (jury and non-jury), Mor-
day, Tth December; Sault Ste.

Co- .
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Marie (jury and non-jury), Friday,
11th Decuember.

Robevtson, J—Sandwich (jury),
Tuesday, Sth September; Geod-
erich (jury), Monday, 14th Sep-
* ‘ember; Stratford (jury), Monday,
23th Septemher;  Walkerton
(jury), AMonday, 19th. October;
Guelph (jury), Monday, 9th No-
vember; London (mon-jury), Mon-
day, 16th November; Belleville
(non-jury), Monday, 30th Novem-
ber

Faleonbridge. J. — Welland
{jury and non-jury), Tuesday, 1st
September; Torouto (civil jury),
first week, Monday, 1ith Septem-
ber (and to continue six weeks,
if necessary); Hamilton (jury),
Monday, 12th October; St. Tho-
mas (jury), Monday, 2nd Novem-
ber; Whitby (jury), Monday, 16th
November; Guelph (non-jury),
Afonday, 14th December; Lindsay
(non-jury), Monday, 21st Decem-
ber,

AacMahon, J.~—Brantford (mon-
jury), Monday, 21st September;
YWhitby (non-jury), Thursday, 24th

September; Chatham (nen-jury),
Monday, 19th October; Orange-
ville (jurv and non-jury), Monday,
fth November; Brampton (je.y
and non-jury), Monday, 23rd No-
vember; Peterborough (non-jury),
Monday, Lith December.

Street, J.—Owen Sound (jury),
Monday, 14th Septemiber; Pem-
broke (jury and non-jury), Tucs-
day, 22nd September; Perth (jury
and non-jury), Mouday, 5th Octo-
ber; Ottawa {(non-jury). Monday.
12th October; Toronto (eriminal),
fitst week, Monday, 2nd Novem-
ber (and- to continue four wecks,
if mecessary); Chathamm  (jury),
Monday, 16th Novem:ber; Wood-
stock (mon-jury), Monday, Ard
November; Brantford (jury), Mon-
day, Tth December.

Meredith, J.—Hamilton (non-
jury), Tuesday, 8th Septembver;
Sarnia (jury), Tuesday, 15th Sep-
tember; Brockville (pnon-jury),
Tuesday, 27th October; Owen
Sound (non-jury), Tuesday, 24th
November; Walkerton (non-jury),
Tuesday, 1st December; Sinwoe
(jury), Monday, 7th Decembuor.

QUEEN'S COUNSEL APPOINTMENTS.

His Excellency the Governor-
Cleneral is understood to have sig-
nified it as his plgasure that the
honour of being appointed Queen’s
Counsel should be conferred on
many gentlemen of the profession
throughout the country. The office
is one of some antiquity and has
been conferred for generations
back by the Sovereign for learn-
ing and talent. The attributes of
such a position are the right
to sit within the bar in the
Courts of the realm, and to
have precedence over ordinary

Barristers. The Queen’s Counsel
has no active duties, but he cannot
plead against the Crown without
leave. There is no difficulty now
in arranging to be allowed to
appear against the Crown, but it
was nob alwaysso. Indeed, Queen
Elizabeth once appointed a bril-
liant counsel to be her counsel for
the express purpose of preventing
him taking cases against the
Crown. The astute Queen had

been sitting in Court, where it.

was her mortification to see the
counsel referred to making his

SR
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case against the Crown s solid as
he knew how. Her Majesty said :
“ By my troth, he will not plead
against me again,” and she kept her
word, subsequently making him
Queen’s Counsel. The gowns
worn by the Queen's Counsel are
also official in appearance and of a
different shape to the ordinary:
Barrister's gown, as well as being
silk instea.l of stuff. A somewhat
dressy broadcloth tail coat and
ornamentally cut vest are used ex-
tensively. Another distinguishing
feature between the Queen’s Coun-
sel and the Barrister is that the
former carries a red silk bag
instenad of the blue silk of the Bar-
rister.

Those in Ontario whose names
have been given in the daily pres$
as having rveceived the distin-
guished honour from the Gover-

nor-General are as follows :—Wm. .

H. Beatty, T. G. Blackstock, Wal-
lace Nesbitt, Emerson Coatsworth,
John Winchester, Edmond Bristol,
Geo. Kappele, W. D. McPherson,
A. C. Macdonell, C. C. Robinson,
W. R. Riddell, Walter Barwick,
Philip H. Drayton, F. A. Hilton,
O. A. Howland, R. S. Neville, Hon.
R. Harcourt, Frank E. Hodgins,
Hamilton Cassels, 1. P. Galt, I’ H.
Ince, Walter Read, A. C. Galt, C.
A. Masten, H. H. Dewart, H. D.
Gamble H. T, Beck, W. G. Mur-
doch, all of Toronto; J. J. Scott,
Geo. Lynch-Staunton, Samuel Bar-
ker, Wm. Bell, Stewart Living-
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stone, Hamilton; I. F. Heilmuth,
Thos. G. Meredith, E. F. Essery,
Patrick McFhillips, Hon. David
Mills, London; Jas. F. Lister, W.
G. Hanna, Sarnia; C. I. O'Neill,
Chatham : T. W. Crothers, W. B.
Doherty, St. Thomas; E. A. Miller,
Aylmer ; M. Walsh, Ingersoll; H. B.
Murphy, Listowel; Jas. P. Mabee,
F. W. Gearing, Stratford ; John S.
Fraser, Wallaceburg ; H. H. Len-
nox, Barrie ; Joha MeCosh, Orillia ;
D. Robertson, Walkerton; W. H.
Hearst, Fred Rogers, Sault Ste.
Marie ; Thos. P. Cotfee, Guelph;
Jas. H. Scott, Kincardine; . L.
Walsh, Orangeville : A. R. Wardell,
Dundas; Wm. D. Swayzie, J. C.
Scales, Dunnville; F. A. Hall,
Perth ; Jas. A. Hutcheson, J. Rey-
nolds, Brockville ; Chas. W. Colter,
T. A. Snider, Cayuga; J. A. Leiteh,
R. A. Pringle, Cornwall; L. C.
Raymond, Welland ; W. B. North-
rup,Belleville ; R. G. Cox, St.Catha-
rines; W. A. McLean, Guelph; J.
B. Walkem, Kingston; J. A. Gem-
mill, Wm. Wyld, Geo. E. Kidd,
Geo. L. B. Fraser, Ottawa; H.
H. Tiffany, Alexandria; John
W. Kerr, H. F. Holland, Co-
boure; E. H. D. Hall, W. H.
Moore. Peterborough ; H. A. Ward,
Port Hope ; John MeSweyn, Lind-
say; D. M. McIntyre, Kingston;
Wm. R. Hickey, Bothwell; A. 8.
Wink ; F. H. Keefer, Port Arthur;
A. J. Reid, Cannington; W. H.
Bennett, Midland ; G. H. Hopkins,
Fred D. Moore, Lindsay.

DIST'OLUTION OF PARTNERSHIP.

The announcement is made of
the dissolution of the legal firm
of Messrs. Read, Read & Knight, -

Mr. H, V. Knight will, in future,
take up practice by himself.
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RECENT ENGLISH DECISIONS.

CREWE v. FIELD.

iBruog, J., 18rE May, 1896. —
Q. B. D.—Times Law Reports,
Vol. X1I, p. 409.

Witness — Subpana — Neglect to
wppear and give evidence —
Action for damages.

Where damages are sought for
not appearing to give evidence
on subpena, the plaintiff must
rhow that he has suffered some
loss or damage by reason of

1he defendant’s non-appearance,
There was an action by the plain-
tiff against Hyde under the style

f “Crewe v, Hyde,” and the de-
fendant in the present action was
duly subp®naed by the plaintiff
to give evidence in the action.
But he failed to appear as di-
rected by the subpena. The ac-
tion of Crewe v. Hyde was for
commission upon a loan which he
was to have procured for EHyde.
The defendant, Mr. Field, acted
as solicitor f01 a gentleman who
liad been introduced by the plain-
tiff as willing to make the loan.
The negotiations fell throngh, the
plaintifi alleging as a reason ﬂl"lt
Hyde could not make satistac-
tory title, and as Hyde alleged
that the plaintifi’s principals
were not prepared to make the
loan. The evidence the defen-
dant in this case would bhave
given, had he been present, was
that his (lients were not pre-
pared to make the loan; and inas-
much as this would not have
helped the piaintiff in Crewe v.
Hyde, judgment was ordered for
the defendant in this action.

BEST v. OSBORNE.

[Mg. Justice Cave, 16tH May, *96.
—T. L. R. Vol. X1I, p. 419.

Practice— Verdict for less than
amount paid into Court—LEntry
of judgment.

This was an action for libel.
The jury found a verdict for £100.
The defendants had paid into
Court £100. Counsel pomted out
that the foreman of the jury had
said that in fixing the amount of
the damages the jury had reckon-
ed that the defendants would pay
the costs.

Per Justice Cave—The verdict
is that £100 is enough to satisfy
the plaintiff’s claim. On that I
give judgment for the defend-
dnts, £5 to be paid out to the
defendants, the plaintiffs to have
costs up to the time of payment
into Court, and the defendants to
have costs after that; £100 to ve-
main in Court and to be set off
against any balance of costs due
to the defendants. I can take no
notice of the ?pimgn of the jury.

BEVAN v. CHAMBERS.

[Lorp Esmer, M.R., A. L. Sumits,
aNp Riesy, 3., 15'rn Mav, 1896.
—Court of Appeal —Times Re-
ports, Vol. XII, p. 417.

Landlord and tenant—Lease—
Construction—Determinable at
lessee’s option—= At end, of suid
term.”

There was a proper lease for
21 years with numerous provi-
sions, including one to the effect
that the lessor was to allow the
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lessce compensation for goose-
berry and curvant trees left on
the premises “at the end of the
said term.” By another provi-
sion the lessee was' to be at
liberty after the first seven years
or after the first fourteen years
to determine the tenaney by
aiving notice. This provision the
lessee took advantage of after 14
years had elapsed, giving projer
notice. The trouble then arose
over the gooseberries and ecur-
rants, the lessee demanding com-
pensation, and his landlord con-
tending that he c¢ould only do
that after the whole term of 21
Fears had elapsed. The Court up-
held the judgment of the trial
Judge and afterwards confirme:l
by the Divisional Courtin favouy
of the tenant, awarding him com-
pensation on the ground that
the term had come to an end
after 14 years by the act of
the lessee as provided for by the
lease.

£ d * *
IN RE WARD.

iLaworex, L.J., Lorrs, L.J., Kary,
L.J., 8t May, 1896.—Court of
Appeal.

Solicitor — Tazation of one of
several bills of costs—Order
of course.

This was an appeal from a de-
cision of North, J. (noted in 7he
Barrister, ante, p. 203).

A. Cordery for the appellant.

A, Beddall for 1l:¢ respondents.

Their Lordships dismissed the
appeal, with costs. They were of
opinion that no valid objection
could be taken to the order of
conrse for the taxation of onc
only of the bills under the par-
ticular circumstances of the case.
{I.. J. vol. 81, p. 317)
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IN RE MACDUFE. MACDUFF
v. MACDUFF. :

[Lanprey, L.J., Loess, Li.J., Riany,
L.J., Juxe 4, 5, 1896.—Court of
Appeal.

Will — Construction — Legacy—
Blank n will—Charitadle b .-
quest—" Charitable or philan-
thropic purposes.”

Appeal from a decision of Stir-
ling, J., reported 65 Law J. Rep.
Chanc. 365.

The testator, by his will and a
certain testamentary disposition
which was admitted to probate,
gave his daughter, the plaintift,
a life interest in his residuary
estate, and willed that at her
death £10,000 froie his estate
should be appropriated and allo-
vated “for some oue or more pur-
poses, charitable, philanthropic,
or The precise purpose
or purposes I would desire to be
named by my daughter”; and if
she should fail to do so, then he
left it to cerlain othier persons to
see hig wisbes carried into eflect,
as “I am unable personally to tie
myself down to any specitic
scheme.”

The danghter fook out a sum-
mons for the determination of
the question whether the £10,000
was effectnally given for charit-
able purposes.

Stirling, J., held that the gift
was not bad simply by reason of
the blank space; but that the
word “philanthropic” was wide
enough to include objects not re-
cognized as charitable by the
Court, and that the gift therefore
failed.

The Attorney-General appealed.

The Attorney-General (Sir R. E.
V/ebster, Q.C.) and M. 1. Joyce for
the appeal.

E. A. Hadley for the responil-
ents.
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Their Lordships dismissed the
appeal, and affirmed the decision
of Stirling, J., on both points. (L.
J. vol 31, p. 369.)

* % %
IN RE WEEDING. ARM-
STRONG v. WILKIN.

[Nortg, J., June 6ra.—Chancery
Division.

Wall—Construction —* Shares "—
Debenture stock.

This was 4 summons raising
the question whether debenture
stock belonging to a testatrix at
the time of her death, and now
known as“ Perpetual £5 per cent.
Debenture Stock Great Western
Rorrowed Capital,” passed to the
defendant Annie Wilkin under
the foliowing bequest: “ To Annse
Wilkin, the wife of Herbert Wil-
kin, my share in the Great West-
ern Trunk Railway of Canada ab-
solutely.”

Tie testatrix had not, either at
the date of her will or at the time
of uer death, any shaves either in
the Great Western Railway of
Canada or in the Grand Trunk
Railway Compuny of Canada.

At the date of her will the tes-
tatrix was the registered holder
of £500 5 per cent. Perpetual De-
lbenture Stock of the Great West-
ern Railway of Canada.

Prior to the date of the will,
the Great Weslern Railway of
Canada was taken over by and
hecame part of the Grand Trauk
Railway Company of Canada.

J. F. Popham, for the plaintiffs,
the exceutors and trustees of the
will.

C. E. E. Jenkins, for the-de-
fendant Annie Wilkin, submittes
that the dehenture stock pass:d
under the above bequest.

C. W. Bardswell, for the other
defendants, contra.
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North, J., held that the testa-
trix, by the words “my shaves
in” eclearly intended to pass
something; and as she had no
shares, in his opinion the deben-
ture stock passed. There must
be a declaration to that cflect ac-
ordingly, (L. J. v:)l. 31, p. 370.)

¥ %
IN THE GOODS OF HENRY
SWAINSON.

[Juse 8.—Probate, Divorce and
Admiralty Division.

Adimanastration with will annexed
— Limited grant — Lunatic—
Admianistrution bond.

Henry Swainson dieq at 48
Angell Road, Brixton, March 71,
3896, leaving a will dated Sep-
tember 22, 1886. He left his pro-
perty between two sisters. To
one he leit merely a legacy; the
other he made residvary legatee,
and appointed her to be execu-
trix. The sister who was resi-
duary legatee had become luna-
tie, but was not so found by in-
quisition. The other sisler had
venounced gll claim to adminis-
tration.

Bargrave Deane, on hehalf of
John Jones Swainson, the ne-
phew of the deceased, moved for
¢ grant to him of administration
vith the will annexed, for the
uge and benefit of the lunatic
until such time as she should re-
cover. He also asked to reduce
ithe armount of the administra-
tion nond. The estate was worlh
about £5.229, and the applicaut
would, in the ordinary course,
have to give security for double
that amnunt. He could not find
sureties without the assistanre of
a guarantee society, which would
cost him £55 a year, which would
come out of the pocket of the
funatic. He cited In the Gosds of
Binckes, 1 Curt. 286.
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The President (Sir F. H. Jeuue)
made the grant as prayed, and
fixed the amount of security to
be given by the applicant at
£5,500. (L. J.‘vo‘l. §1,' p- 371)

SADLER (Appcllant) v, TEE
GREAT WESTERN ERAIL-
WAY COMPAXNY (Respon-
dents).

[House or Liowns, May il.

Practice — Pleading — Parties—
Joinder of defendants—Nuwis-
ance arising from concurrent
acts of twe ndependent parties
—Rules ot the Supreme Court,
Order XV1., Rule 4.

The plaintiff brought an action
of nvisance in the Queen’s Bendl
Division against his two mnext-
door umeighbours, the nuisance
srising from ib¢ concurrent but
independent acw, of the two-de-
fendants.

C. M. Warmiagton, Q.C., E.
Russell Roberts, and Chester
Jones for the appeliant.

H. H. Asquith, Q.C., and Alfred
Lyttleton, for the respondents,
were not heard.

Their Tordships (Lord Hals.
bury, L.C., Lord Watson, Lord
Herschell, Lord Shand and
Tord Davey) aifirmed the decis
jon of the Court of Appeal (p. 7
of this vol. of The Barrisier) that
the two defendants could not he
joined ir ome action. and dis-
missed the appeal, with costs. (I
J. vol. 31, p. 3‘40.‘) .

IN RE ELLIOTT.
ELLIOTT.

[Curzrs, J., June 24— Chancery
Divisiou.

KELLY ~.

Will—Condition—Repugnancy.

Devise and bequest to pl:iintiﬁ
of specified tea plantations and
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of all other the testatoi’s pro-
perty, estate, and interest of
v hatsoever nature and wherever
situated waich he should die pos-
sessed of or entitled to, and ap-
pointment of plaintiff as sole ex-
ecutrix, followed by the words :
“On any sale by the said (plain-
tiff) of the said tea plantations I
will and direct her to puy my
brother, John Elliott, the sum of
£1.000 out. of the proceeds of such
sale; also the further sum of
£500 out of the proceeds of such
sale to Isabella Boog,” his sister.

The question was as to the
¢ffect of these words.

E. W. Byrne, QC,, and A. R.
Kirby, for the plaintiff, contend-
ed that the direction to pay the
two sums was void for repug-
nancy, abselute dominion over
property implying absolute do-
minion over the proceeds of sale
thereof. They cited King v. Bur-
chell, Amb. 379, and In re Rosher,
%2 Law J. Rep Chane. 722; L. R.
26 Chanc. Div. 801.

H. Terrell, for the brother and
sister, contended that the lega-
cies were absolute, and that the
plaintifl was bouund to sell.

Chitty, J., held that, on the
true construction of the will, no
obliration was imposed on the
piaintiff to sell; that the testa- .
tor’s intention was simply that
ihe sums should be paid only out
of the pruceeds of sale if, and
when, the plaintiff thought £it to
malie a sale: and that the brother
and sister had nc charge on the
plantations. He also Leld that
as the owner of preperty had, as
an incident of hig ownership, the
right {0 sell and to receive the
whole of the proceeds for his
own benefit, the direction that, if
lhe sold, a part oaly of the pro-
veeds should belong to him, and
the residue go to other persons,
wag repugnant and void. This -
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was the broad principle of law,
and the case did not fall wirhin
any of the exceptions which had
been allowed, such as those dis-
cussed and admitted by Sir G.
Jessel In re Macleay, 44 Law J.
Rep. Chanc. 4;11;‘L..R. 20 Eq. 186.

IN RE LORD ONGLEY. OT-
TLEY v. TURNER,

[Linorey, L.J., Lopes, L.J., Kay,
L.J., Aprmm 80rE.—Court of Ap-
peal.

Will — Constructica — Settlement
of sum of money— Ultimate
conversion— Gifts of sums ex-
hausting original sum— Sur-
plus proceeds—Resrduary gift.

Appeal from a decision of Stir-

ling, J. (noted ante, p. 204 of The
Barrister).
. Testator, who died on January
21, 1877, by his will gave to trus-
tees £20,000 upon trust to invest
#nd pay the income of the invest-
ments to F. during her life, and
after her death to convert the in-
vestments into money, and pay
“£2,500, part of the said sum of
£20,060,” to E.; £2,500, further
part of the said sum, to G
£5,000, further part thereof to AL;
and £5,000, further part thereof to
A. And he directed that “£5,000,
the remaining part of the said
sum of £20,000,” should sink into
and form part of his residuary
estate. T died in August, 1895,
and at that time the investments
representing the £20,000 were
worth considerably more tbhan
that sum.

Stirling, J., hield that the inten-
tion of the testator was that the
pet proceeds of the sale of the
investments should be divided
among the legatees mamed and
the residuary legatee in aliguot
shares.
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The residuary legatee appealed.
Dundas Gardiner for the appel-
lant. .

E. Beaumont for the assignee
of the share of one of the lega-
tees.

Their Lordships reversed the
decision appealed from. They
were of opinion that the will
should be read as a direction to
the trustees to pay out of the pro-
ceeds of the sale £20,000 in the
manner indicated, the amount
which each person was to take
being specified, and the excess, if
any, over that sum was undis-
posed of, and must fall into the
residue. (L. J. vol. 31, p. 301)

L] ] L
THE DUNLOP PNEUMATIC

TYRE COMPANY v. THE DUH-

LOP-TRUFFAULT CYCLE AND

TUBE MANUFACTURING COM-

PANY.

[Carrry, J., May 21— Chancery
Division.

Iradename—Simvilarity—Decetv-
wng the public—Injuncilion.

The plaintiff company was re-
cently incorporated for the pur-
pose of taking over the business
of a company who owned various
patents granted to J. B. Dunlop
for the construction of pneurcatic
tyres, which they were selling in
large numbers.

The defendant compaany issued
a prospectus stating that it was
formed to work an invention of
M. Truffault in respect of an im-
proved form of cycle, and to
take over existing works for
the manufacture of cycles and
steel cycle tubes. The chair-
man of the directors, who was
to join the board after allot-
ment, was C. Dunlop, the manag-
ing director of a business of
steam printers. On the face of
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ihe prospectus was printed in red
ink a statement that “this com-
rany is self-contained, and &
no way connected with the Dwn-
lop Pneomatic Tyre Company.”
The objects mentioned in ihe
memorandmn included the busi-
ness of manufacturers of cyeles
and bicyecles.

The plaintiff company brounbt
an action to prevent the defend-
ant compary from trading under
their proposed title, and now
moved for an interim injunction
io restrain them from using th2
term “Dunlop ™ as part of their
title, or from using any title cal-
culated to deceive the public ov
lead it to believe that the de-
fendant company was in any way
connected with the plaintiff com-
pany.

F. Moulton, Q.C., R. Wallace,
Q.C., J. C. Graham and A. J. Wal-
ter in support of the motion.

G. Farwell, Q.C, and G. F.
Hart, for the defendant company,
contended tha* no deception was
possible, for as the plaintiff com-
pany only made tyres. the two
companies would be dealing in
different markets. The defend-
ant company would be, in facr,
not the plaintiffs’ rivals, but their
customers, and they were willing
to undertake not to make tyres.
C. Dunlop had brought Truf-
fault’s invention into public no-
tice, and wished his name to be
associated with it.  The claim
was for a monopoly in an indi-
vidual name, and, on a question
of similarity, trade names should
1ot be dealt with on the same
principle as trade marks.

Chitty, J., held that the name
had been chosen for the purpose
of causing the phblic to believe
that the two companies were con-
nected. Trading could not be
carried on in the trader’s own
name if the result was to injure
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the reputation of another trader
of the same name, as in the case
where t'vo persons named “ Day”
and “Martin” were prevented
from selling blacking under that
style. It was said that the trade
of these two companies would not

_compete, but he was entitled to

look ut the objects of the com-
pany in the memorandum, and
these included the making of en-

. tire ¢ycles, including tyres. The

case of Eno v. Dunn, L. R. 15
App. Cas. 252, though on a trade
mark, showed the principles on
which the Court acted in the case
of words calculated to deceive,.
and which were acted on by the
Court of Appeal in the Stone Ale
Case (Thompson v. Montgomery,
58 Law J. Rep. Chanc. 374; L. R.
41 Chane. Div. 35; affirmed 60
Law J. Rep. Chane. 757; L. R.
(1891) App. €Cas. 217). (L. J._vol.
31, p. 340) Injunction granted.

* 3 X

ROBINSON v. HARKIN.

[StrLng, J., May 14, 19, JunE 17.
—Chancery Division.

Trustee—Breach of trust —IZm-
ployment of outside broker—
Loss of trust funds—Coniribu-
tion from co-trustce—Statutes of
Limatation—T1me when Statute
begins to run—=1rustee Act, 1888,
51 & 52 Vict. ¢. 59) 5. 8,58.-5. 1
(), (b)-

Action by one of the trustees
of a marriage settlement and the
infant children of the marriage
against the other frustee to make
the defendant liable for the loss
of £1,000 (part of a sum of £2,500)
intrusted to him. for investment.

The defendant disputed his li-
ability, but in case he should
prove to be liable asked by

counter-claim contribution from
the plaintiff trustee.

A cheque




THE BARRISTER.

for £2,500 was in July, 1885, sent
to the defendant by the plaintift
trustee, to be invested in accord-
unce with the terms of the settle-
ment. The defendant thereapon
handed the cheque to an outside
broker, who sent him contract
notes for the purchase of railway
stock, and subsequently certifi-
cates to the extent of £1,500, aud
informed him that he would be
credited with 23 per cent. interest
on the balance. The defendant
also ohtained from the broker a
contract note purporting to be
for the purchase of other railway
stock, but no further delivery of
any stock was made by the
broker. The plaintiff trostee left
the whole matter of the trust in
the hands of the defendant.
Down to September, 188<. the
broker svnt to the defendant
chegques for the dividends (as he
«aid) on the undelivered stoclk.
Efforts were then made to ob-
tain payment of the balance of
the money from the broker, and
various solicitors were employed,
but they were of opinion that any
proceedings against him for the
recovery of the money would be
Tutile,

This action was then commene-
ed, and the question was whether
the defendant, either alone or
along with the plainfiff trustee,
was liable for the loss which had
occurred,

At the trial it was argued for
the plaintiff trustee that the Sta-
lutes of ILimitation, and particu-
larly the Trustee Act, 188§, s. 8,
were a defence to 1the defendant’s
claim for contribution, and leave
was asked to amend by pleading
such defence. The defendant
also applied for liberty to amend
his defence by pleading the same
statutes.

Graham Hastings, Q.C., and C.

Barrister—19
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E. Bovill for the plaintiff trustee
and the infant co-plaintiffs.
Grosvenor Woods, Q.C.,, and G.
Curtis Price for the defendant.
Stirling, J., while not deciding
the case on the ground of the em-
ployment by the defendant of_the
outside broler alone, held that the
defendant and the plaintiff trus-
tee were jointly and severally
liable to make good the loss to
the infant plaintiff, but that, ac-
cording to the principles laid
down in Chillingworth v. Cham-
bers, 65 Law J. Rep. Chanec. 343;
L. R. (1896) 1 Chanc. 685, the de-
fendant was entitled to contribu-
tion from the plaintiff trustee.
‘With regard to the defence of the
Statutes of Limitation, his Lord-
ship said he had felt considerable
difficulty in acceding to the appli-
cation for leave to amend, but on
the merits he thought the sta-
tutes afforded no defence. The
principles laid down in Dering v.
Lord Winchilsea, 1 Cox, 318; 2
Bos. & P. 270, as to contribution
between  co-sureties applied
enqually to contribution between
co-trustees. Such right of contri-
bution gave rise to a debt in some
cases in the nature of a specialty,
in others of a simple contract.
The Statutes of Limitation appli-
cable to the recovery of such
debts would therefore have been
defences to claims for contribu-
tion prior to 1888, and, conse-
quently, the case was governed,
not by sub-section 1 (b) of section
S of the Truastee Act, 1888, but
by subsection 1 (¢). On the au.
thority of Wolmershausen v. Gul-
lick, 62 Law J. Rep. Chanc. 773;
L. R. (1893) 2 Chanc. 514, which,
again, was a case of contribution
between co-sureties, time did not
begin to run under the Statutes
of Limitation as between the
plaintiff trustee and the defend-
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ant until the claim of the infant
plaintiffs was established against
the latter—i.e, time only begimn
to run from the date of the pre-
sent judgment. .

 J * x

HODSON v. HEULAND.

[Kexewicn, J., JunE 17,18.—Chan-
cery Division.

Statute of Frauds—Parol agree-
ment for lease—DPart perform-
ance—Possession taken prior to
alleged agreement — Condinu-
ance in possession—Payment of
rent—Specific performance—29
Car. II. ¢c. 8, ss. 1, 4.

This was an action for the
specific performance of an alleg-
ed agreement by the defendant
to grant a lease of a stableyard
and premises for a term excced-
ing three years. It was admitted
that therz was no agrecwgrt in
writing sufficient to satisfy sec-
tion 4 of the Statute of Frauds,
but the plaintiff relied on a
parol agreement coupled with
acts of part performance on his
part.

The plaintiff and defendant,
according to the view the Court
took of the evidence, met on
April 27, 1895, and agreed that
the plaintiff should take on lease
the stableyard as occupied by a
former tenant at a yearly rent of
£140, and the plaintiff went into
possession on April 29. The
plaintiff found that a small por-
tion of the premises which he de-
sired to hold was not included,
and a new agreement was come
to on May 1, under which this
portion was agreed to be coru-
prised in the lease and the rent
increased to £150 a year. The
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term of the lease was to be up to
June 25 following, and then for
three years more. A draft lease
embodying these provisions was
written out by the plaintiff's
solicitor, and submitted to and

» approved by the defendant, but

not signed by him. The plaintiff
paid rent to the defendant and
remained in possession. In Feb-
ruary. 1896, the defendant gave
the plaintiff notice to quit us a
mere tenant at will, and the
plaintiff then brought this action.

T. R. Warrington, Q.C., and E.
J. Elgood for the plaintiff.

W. C. Renshaw, Q.C., and Nor-
man Craig, for the defendant,
submitted that neither the pos-
session, which was taken prior
td the date of the parol agree-
ment sought to be enforced, nor
the payment and receipt of rent,
amounted to part performance.

Kekewich, J., held that the
countenance of possession on and
after May 1, was, under the cir-
cumstances, unequivocally refer-
able to the pavol agreement made
on that day, and was a sufficient
act of part performance to entifle
the plaintiff to judgment for
specific performance. The mere
fact that possession wag taken
prior to the date of the agree-
ment sought to be enforced was
no objection in principle to hold-
ing that such possession, if con-
tinued after the date of the agree-
ment, was exclusively referable
to that agreement, and thevefore
a sufficient act of part perform-
ance provided the fact was suffi-
ciently clear on the evidence,
which, in hig Lordship’s opinion,
was the case here. It was there-
fore unnccessary to consider
whether the mere payment of
rent was enough to take the case
out of the statute.
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. HUMOR OF CANADIAN BENCH AND BAR.

At a trial in Hamilton, with
C. J. Armour presiding, it be-
came necessary for one of the
counsel to testify during the trial.
Going towards the box he was
removing his gown, when his
Lordship remarked, “Ieep on
your gown ——, unless you find
it quite impossible to speak the
truth in it.”

* * »

A Roman Catholic woman
named A'-oyd was tried before
the Court of Queen’s Bench in
Dublin for refusing to produce a
Protestant child, which sbe had
abducted. Some amusement was
created in the Court when tihe
prisoner was sentenced to six
months without hard labour, in
Richmond prison, which is only
for the incarceration of males.
Carved in the stone work over
the main entrance to the prison
are the following words, ¢ Cease
to do evil, learn to do well.” The
commitment was the subject of
the following lines:—

In most earthly tribunals some
harshness prevails,
But the Court of Queen’s Bench
is both prudent and mild;
They committed Miss A. to the
prison for males,

As the readiest mode of produc-
ing a child.

How she’ll do so surpasses con-
ception to tell,

If “she ceases to do evil, and
learns to do well 7;

And if in six months, without la-
bour confined,

She produces a child, she’ll as-

tonish mankind.
* * ®»

At a sitting of the Court of Ap-
peal, as case after case was
called, it was found that the
counsel retained were engaged

elsewhere, whereupon the Chief
Justice remarked: ¢« It seems to
me that everyone finishes all the
business they have in every other
Court before coming here” A
learned counsel who was in the
court room answered, “ Yes, my
Lord, this is the Court of last
resort in the Province.”
*  * %

Scene—The last Chancery
Chambers day before long vaca-
tion—The benches filled with an
anxigus and perspiring crowd.
The afternoon sun pouring
through the windows and
blue Dbottles buzzing lazily
on the panes. A succession
of weary, tedious, exasperat-
ing arguments, and as yet only
one-half of the first row disposed
of. The usually sweet and un-
ruffied temper of the presiding
Judge is suffe ing wunder the
stress, and each applicant ie hav-
ing a harder time with his mo-
lion. Talking has been severelr
checked by the Court once or
twice, and the patient waiters
scarcely dare whisper. Then is
begun a motion which transcends
all previous ones in length, com-
plication and apparent lack of im-
portance. As the involved skein
is slowly unravelled Mr. Justice
F. begins to shift uneasily in his
chair; his eye assumes a far-
away look. In an atmosphere of
hushed expectancy the storm is
gathering. The voice of counsel
waxes fainter and fainter, and
then ceases, and he bows his
head as the storm bursts. iis
Lordship’s pen is laid down and
his glance filled with an infinite
sadness is fixed on the clouds
floating far off through the win-
dow. Slowly his thoughts take
form, and from the depths of his
being weHs up this: “It appears
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“——to me—that the matters—

“ which come before this Court—_

“occupy its time—in a ratio—
“inverse to their importance—I
“suppose that if it could be con-
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“ceived that an argument should:
“take place about absolutely
“nothing at all, that it would
“last for ever and ever. You
“may go on, sir.”

SWINFEN v. SWINFEN.

How One Case Leads to Many Others.

The case of Swinfen v. Swinfen
possesses Sso much intrinsic and
extrinsic interest that I shall
deal with it in some detail.

The plaintiff, Mrs. Patience
Swinfen, propounded the will of
her father-in-law mnder which
she took estates worth about
£60,000. The will was disputed
by the heir-at-law, Frederick Hay
Swinfen, and in July, 1855, the
Master of the Rolls direcied an
issue to try its validity. The
issue came on for frial at the
Gafford Assizes, before Mr. Jus-
tice Crenwell and a jury, in
March, 1856. Sir Frederick
Thesiger was leading counsel for
the plaintiff, Sir Alexander Cock-
burn, then Attorney-General, re-
presented the defendant. At the
clogse of the first day of the trial
negotiations for an arrangement
took place between Thesiger and
Cockburn, and ultimately the fol-
lowing terms were finally agreed
upor and embodied in a4 memo-
randum:

“Terms of compromise. Juror
10 be withdrawn. Estate to be
conveyed by plaintiff at law to
defendant in fee, free of incum-
brance, if any, erected since the
death of Samuel Swinfen (the
testator), such conveyance to
date from Michaelmas, 1855.

~

Defendant to secure to plain-.

tif an annuity on her life
on the estate of £1,000 a year.
Plaintifi’s costs as between

attorney and client net exceeding
£1,250 to be paid by defendant.
Power to either party to make
this agreement a rule of Court.
In event of any question arising
on the above terms, the same to
be referred to Sir Frederick The-
siger and the Attorney-General.
The house and grounds to be oc-
cupied by plaintiff without pay-
ment of rvent till Michaelmas
next” This memorandum was
ambodied in an order of nisi prius
which was afterwards made a
rule of Court. It may well be
<loubted whether any compro-
mise before or since has given
rise to such a crop of litigation.
The negotiations had been enter-
ed into in consequence of an ob-
servation made by the learned
Judge as to the course that the
case seemed to be taking, and
were conducted and conclud-
ed in the absence ' of
the plaintiff. The plaintiff did
not, however, on her return re-
pudiate the compromise that had
been arrived at. Soon after-
wards Mrs. Swinfen seems to
Iave determined upon a different
line of action. She refused to
execute the compromise, and the
Court of Common Pleas declined,
en a technical ground, to order
her attachment for the refusal.
‘The Court of Chancery, “ {ollow-
ing the law,” refused to enforce
it on a bill for specific perform-
ance; a pew trial of the issue
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was directed. Mrs. Swinfen ob-
tained a verdict, which was up-
held on appeal, and the Swinfen
estates came into her possession
and power at last. Now for this
happy issue she was, and indeed
admitted herself to be, largely
indebted to the energy and ability
of Mr, Charles Raun Kennedy,
barrister-at-law, whose acquaint-
ance ske had made in April, 1856,
and who acted for her in all the
proceedings subsequent to the re-
fusal of the Court of Common
Pleas to order an attachment.
A warm frieadship sprang up
between counsel and client. Mr.
IVennedy had taken no fees for
his services except such as were
paid by way of costs by Mrs.
Swinfen’s opponents. In May,
1859, however, bhe theught it
time to make some provision for
+he future, and induced Mrs.
Swinfen to convey the estate re-
covered in the litigation, to him-
self in fee, subject to her own
life-interest and other charges.
The draft of this deed was pre-
pared by Mr. Kennedy, but it
was engrossed by a separate soli-
citor selected by ‘Mrs. Swinfen,
who, in the course of a long inter-
view, fully explained to her its
nature and -effect. 1t appears
that Mrs. Swinfen had also re-
peatedly and in unequivocal
terms expressed her intention of
wiving Mr. Xennedy £20,000
when she came into her estates.
Before this promise was fulfilled,
Mrs. Swinfen, who had been a
widow since 1854, gave herself in
marriage to one Charles Wilsone
Brown. Mr. Kennedy then sought
to enforce payment of his long-
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promised outstanding fee. But
the Court held that no binding
contract could be founded on a
promise to pay a barrister for his
gervices—a doctrne with which
the case of Kennedy v. Brown is
1ow in legal minds inseparably
associated. The next scene in
the play was the filing of a bill
by Charles Wilsone Brown and
Tratience his wife. to set aside
the deed of May, 1859, and here
again Mr. Kennedy was unsuec-
cessful.  The Master of the Rolls,
Sir John Romilly, held (1) that
the influence arising from theé re-
lation between the parties still
subsisted strongly at ihe date of
the deed, and therefore that the
transaction could not stand as a
gift; (2) that the previous pro-
mises of Mrs. Swinfen to pay
Iennedy £20,000 for his services
were insufficient to support the
deed founded on contract; and
(%) that the deed could. not be
upheld as having been executed
in the fair performance of a
moral  obligation. Brown v.
Kennedy is a case not less im-
portaut than Xennedy v. Brown.
So far Mrs. Swinfen had won all
along the line, but an action
which she raised against Sir
Fredervick Thesiger—then Lord
Chelmsford — (Swinfen v. Lord
Chelmsford) for having exceeded
his authority as counsel, was dis-
missed and the immunity of
English barristers was settled
on the principles afterwards af-
firmed and amplified in Strauss
v. Francis (1866, L. R. 12 B. 379)
and Munster v. Lamb (49 Law
Times, 252).
LEX, in The Green Bag.
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GENERAL NOTES.

When is a Man Drunk ?

During a session of the Phila-
delphia  License Court, legal
circles are always more or less
disturbed. Now it is one judicial
ruling, and then it is another,
which agitates the professional
brain. A recent session seems
to have developed the posing
question, “ When in the eyes of
the law can a man be called
drunk?” One of the Judges
thréatened to impose a fine for
contempt upon a lawyer who in
his plea for a defendant guoted
the moss-covered couplet:

“He is not drunk who from tne

floor

Can rise and drink and ask for
more;

But he is drunk who prostrate
lies, '

Without the power to drvink or
rise.”

The Jawyer besought the Court
for a ruling by which his client
might be governed in the vefusal
of drinks to drinking people. The
curt reply of the Court was, “If
a man cannot ftell when another
is drunk, he has no business to
retail liquor.” So the question
that is still exercising the Phila-
delphia lawyer is, “When is a
man  drunk? "—¥From  Chicago
Law J ournr.zlaW;eci;th/.

Sittingg on Unlicensed Practi-
tioners.

The profession will hail Mr.
Waddy’s appointment as County
Court Judge with satisfaction if
he continues in the ‘'way he has
commenced. At the Glossop

County Court, after the usual
congratulations, his Honcur an:d

-~

the solicitors were discussing
future arrangements for the
business of the Court, when Mr.
Tweedale, solicitor, said he and'
his friend would chat the matter
over, and let his Honour know
the resulf. Mr. Josiah Mellor,
auctionzer, remarked that Tues-
day was the most convenient
day, as tradespeople were¢ busy
on Satnrday. Thereupon, said
his Honour, are you a solicitor?
The Registrar: No, he is an
agent and collector. His FHonour:
As agent for other people I don’t
recognize any such right for you
to speak to the Court. Later on
Mr. Josiah Mellor applied for an
adjournment in a case in which
neither plaintiff nor defendant
appeaved, but he was informed
that he had no Jocus standi in
the case. The parties could be
represented by a solicitor or a
barrister, but the Jaw did not al-
low him (the Judge) to hear Mr,
Mellor, who had no right to lift
up his finger in the matter. He
would uphold this rule so long
as he presided over that Court.
Agents and others need not in
future trouble Mr. Waddy.—
Law Notes (Eng.)
* * ¥

The innovation of having wo-
men serve as jurors bas, accord-
ing to Judge Howe, of Wyoming,
bad a beneficial effect. Wyom-
ing was the first state to recog-
nize women, and in giving thei.
the right of suffrage ard the re-
sponsibility of performing the
duties of a citizen, which before
that time had been wholly exer-
cised by the men of the commu-
nity. Judge Howe says the

‘female jurors are much in favor

of enforcing the laws and punish-
ing crime, and tells how the
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Leepers of dance halls and.gam-
bling houses fled the city when a
grand jury was in session which
was comyposed largely of women,
and how efficient their services
-were in this department of the
duties of citizens.
® * ¥

William Blaikie, an old college
onrsman and autho: of “ How to
Get Strong,” is now a lawyer in
New York, and is counsel for the
legatees under the Fayerweather
will, which le: ves several million
dollars to various colleges, religi-
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ous and benevoleat institutions.
He has made a protest against
the manner in which other law-
yers are eating up tbe estate, and
has asked the Court that no
more money be paid to the attor-
neys for the executors. Accord-

.ing to the executors’ report they

paid one law firm $50,000, and
another $80,000 in the first ac-
counting. The second aeccount-
ing showed $40,000 more paid to
the same firms, anl a third ac-
counting debits them with
$30,000.

-

-

REPORTS OF CANADIAN CASES.

THOMPSON v. MILLS.

[BEFO.RE Mereprrg, C.J., anp Rosk,
dJ., 10TH June, 1896.

Election by widow between dower
and interest wnder husband’s
intestacy—R. 8. 0. ¢. 108,-s. 4,
8.-8. 2—Election by mortgage.

E. D. Armour, Q.C., for defen-
dants 'W. Mills, and T. . Hay-
cock (a lunatic appearing by John
Hoskin, official guardian), ap-
pealed from judgment of County
Court of Halton upon a special
case submitted as to estate (if
any) of plaintiff Thompson, in the
land in question in a partition
proceeding. The question sub-
mitted is whether Margaret P.
Mills, by the execution of a cer-
tain mortgage (still unpaid), cov-
ering her own land and that of
ber husband (deceased), elected
to take an interest in his laud
within R. 8. O. ch. 108, sec. 4,
sub-sec. 2, and amending Acts,
there being no issue of the mar-
riage. The plaintiff Thompson i
the sole surviving brother of
Margaret . Mills, who also died
intestate. The mortgage con-
tained recitals stating that the

husband had died intestate with-
out issue, and that mortgagor was
entitled to half bis estate, and
had agreed to execute the mori-
gage. J. Bicknell, for plaintift,
contra. Held, that therc had been

1o clection within the statute by

Margaret P. Mills, aud therefore
plaintiff had not an undivided
half interest in the Jand. Appeal
allowed with costs,

*

REGINA v. SIMPSON.

Reference from Police Magistrate
under sec. 900 of the Criminal
Code— Keeping open shop for
refarling poisons wunder the
Pharmacy Act — Defendant
not licensed, but kis employee
properly licensed.

Osler, Q.C., and E. T. Malone
for private prosecutor, Shep'ey,
Q.C., and Ludwig for defendant.
This is a special case referrcd by
the Police Magistrate of the City
of Toronto to a Divisional Court
nnder section 900 of the Griminal
Code. The defendant cnteredinto
an agrecment .with cae Lusk to
conduet the drug and patent
medicine branch of his depart-
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mental store on the corner of
Yonge and Queen streets, T»-
ronto. Lusk is a duly qualified
pharmaceutical chemist, regis-
tered under the Pharmacy Act,
and who has a certificate under
sec. 18. He was to receive one
per cent. of the nel profits from
a1l sales of medicine containing
poison, and also a salary, and was
to have absolute control of the
medicines  containing  poison,
which were in a portion of the
building partitioned off from the
general store, and the key of that
portion was kept by Lusk. "Ths
information, charged that defen-
dant did “unlawfully keep open
shop for retailing, dispensing,
and cumpounding poison contrary
to the provisions of the Pharmacy
Act.” Held, that defendant kept
open shop within meaning of 24th
sec. of the Acf. Case remitted to
Police Magistrate. No costs.
*

BLAND v. MUTTUAL RESERVE
LIFE ASSOCIATION.

Principal and agent—Authority
of agent for imsurance com-
pany — Note given for pre-
mium and subsequent refusal
of risk—Return of note.

Lynch-Staunton (Hamilton), for
defendants, appealed from judg-
ment of County Court of Went-
worth. The plaintiff had applied
to defcndants’ agent for a policy
of insurance, giving him two pro-
missory notes for $80, payable six
and twelve months after date re-
spectively. The balf vear’s pre-
mium on the policy applied for
was $40, and the plaintiff alleged
that the defendants declined the
risk and sued to recover the notes
or their value. The trial judge
found that the proceeds -of the
notes were deposited by the
agent in the bank to the credit of
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the local treasurer of defendants;
that, whether or not the agent
received the notes as the defen-
dants’ agent, he retained them as
their agent; and that by rveason
of the company’s defendants hav-
ing subsequently demanded pay:
ment of the premiums with a
knowledge of the facts and of the
discount of the notes, and for
other reasons given in his judg-
ment, the defendants were bound
as principals; and he gave judg-
ment for the return of the notss
or payment of the amount of
them. P. D. Crerar (Hamilton),
for plaintiff, contra. Appeal dis-
missed with costs.
*

MeVITTIE v. O’ERIEN.
[157r June, 1896.

Recovery of penalties for neglect to
perform duties as clerk under
Voters' List Act, 1889 —Right
to plead the provisions of R.
8. 0.¢ 73.

‘Watson, Q.C, for defendant,
appealed from order of Faleon-

1

- bridge, J., affirming ovder of Mas-

ter in Chambers refusing leave to
defendant to plead the provisions
of R. 8. 0. ch. 73, in action
against a clerk of the townships
of Drury, Denison, and Graham,
to recover penalties for alleged
neglect in the performance of his
various duties under the 35th and
36th sections of the Ontario Vot-
ers’ Lists Act, 1889. W. H. P.
Clemeent, for plaintiff, contra.
Appeal dismissed. Costs  to
plaintiff in any event.
*

NEVILLE v. SHIELDS.

Chattel mortgage—Description of
cattle —“ One smaller red cow,
ete., ete.”

defendant.

Ludwig. for

ap-
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pealed from judgment of junior
Judge of ‘County of York in fa-
vour of plaintiff for $200 in ac-
tion for damuges for trespass,
forcible entry, and removal from
her premises of a cow, and for the
value of it. The plaintiff pur-
chased the cow from ore Ewing,
who had bought it from one
Storey. The Judge below held
upon the evidence that the cow
in question was not the cow de-
scribed in a chattel mortgage
made by Storey to defendant and
duly filed vefore the purchuse by
plaintiff. The description of the
cow in the mortgage was “one
smaller red cow purchased from
A. W, Shields, of the township of
Chinguacousy, in tke county of
Peel, on the 28th day of January,
1895.7 A. €. Macdonell, for plain-
i'ff, comtra. Appeal dismissed
with costs.
*

RE BOKSTAL.
[(Mereprry, C.J., 11ta Ju-, 1896.

The Creditors Relief Act—Sur-
plus of mortgage sale paid
anto Court — Execution in
Sheriff’s hands prior to sale
of the land.

Judgment on application by
¢xecution creditors for payment
of their relief elaim out of fund
in Court, paid in pursuant to
Trustee Relief Act, by Ontario L.
and D. Co., as surplus proceeds of
sale under power in a mortgage
‘nade to them by the execution
debtor. The execcution was
Dlaced in the sheriff’s hands prior
to the sale of the land, which is
situate in his county. Held, fol-
lowing Dawson v. Moffat, 11 O. R.
484, and sec, 24 of the Creditors’
Relief Act, that the fund must he
paid to the sheriff for distribu-
tion. , Costs of “his application of
exccution creditor to be paid out
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-of fund. L. G. McCarthy, for ex-

ecution creditors other than Bal-
four. F. C. Coocke for mortgagor.
Geary for execution creditor Bal-
four. ,
*
CARSWELL v, CARSWELL.

[Berore Merepits, C.J., 228D
June, 1696.

Interim alimony—Effect of decree
of dworce.

J. E. Jones, for plaintiff, ap-
pealed from order of Master in
Chambers refusing interim ali-
mony. W. A. Cameron, for de-
fendant, contra. Held, that a
judgment for divorce Having been
pronounced and now existing in
an action between the same par-
ties that the discretion of the
Master had been properly exer-
cigsed. Appeal dismissed. Costs
in cause.

%

RE HEGLER, MclIVOR v. HEG-
LER.

{Berore RoBERTSON, J., 228D JUNE,
1896.

Private international law—=Right
of Ontario creditors affer
foretgn  administration and
payment of foreign debts.

Judgment on appeal by two
creditors of an estate now being
administered, from interim report
or certificate of local Master at
‘Woodstock, finding that the pro-
ceeds of the lands in Dakota, T.S,
A, are pow in this Province in
the hands of the solicitor for the
widow, and are not subject to
administration, as by the Dakota
law. By virtue of administration
yroceedings there, the lands be-
came vested in the widow freed
from claims of creditors of "the
deceased. The testator devised
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al' his lands to his wife, snbject
1o the payment of his debts, and
died domiciled in this Provinae
at Ingersoll. Proceedings were
instituted in Dakota, and vae An-
drew was appointed administra-
tor, with will annexed, and after
advertisement for creditors the
land in question was vested in
the widow by order of the County
Court of the ¢County of Dieuel,
South DNakota. Xeld, that the
certificate of the local Master is
a report and within rule 848,
Meld, also, that gquestion of res
judicata did not arise; that the
foreign court merely adminis-
tered the estate as to ihesue lands
and debts owing there, and pro-
ceeds are now in the hands of the
widow in trust as executrix yn-
der the will for disiribution here,
Appeal allowed and proceeds di-
rected to be paid into Court.
Cosfs of appellants out of estate.
No costs to other jarties. W, H.
Blake for appellants. F..\. Ang-
lin, for defendant, contra. J. B.
Clarke, Q.C, {or certain creditors.
2

RE FOULDS and McLATGHLIN,
1267H Juxe, 1896.

Arbitration and eward—DBoard of
Trade General Act, 1894—
Omission of wrbitrators to
tulke the oath wunder the 9th
section.

Judgment on motion by J. Me-
Taughlin to set aside award of
majority of arbitrators upon a
reference under The Board of
Trade General Act, 1894, in re-
spect 1o a dispute upon a sale of
4200 bags of flour. The parties
are members .of the Toronto
Board of Trade. Heid, that it
being nece.sary under the by-
Iaws of the Board of Trade that
all differences between members
shall be submitted to arhitrarion,
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it is absolutely necessary that all
the provisions of the Act sheuld

“be adhered to, and the omission

of the arbitrators to take the
oath under the ninth scetion was
fatal to the validity of the award.
Order made seiting award aside,
bat, under the eircumstances,
without costs. C. Millar for Me-
Laughlin. W. R. Riddell for
Toulds and Skaw.

-

STARK v. ROSS.
{Bowp, C., 261E June, 1896.

Equitable execution — Appoint-
ment of Recetver ex parte in
cuse of dunger — Reviewing
costs on ex parte orders.

Judgment upon question of
costs of two ex parte orders by
Lose, J., arnointing receiver by
way of equitable execution re-
served upon motion io continne
receiver when order was made
appointing plaintiif. Held, that
a receiver may be appointed ex
parte after judgment in case of
emergency or danger. Re Potts,
(1893), 1 Q. B. 1t p. 662: Minter v.
Kent 11 T. L. R. 197. - The
learned Chancellor does not con-
sider that he is in a position o
review the disposition of costs of
the ex parte orders., and distin-
guishes McLean v. Allan, 11 P. R.
S8 and after consultation with
Rose, J., who concurs, directs the
costs to be addcd to the plain-
1ilF's elaim. Moss, Q. for plain-
1iff. Langton, Q.C., for defendant.

*

WILSOXN v. MAXNES.
[Boyp, C., 15T Juxg, 1896.

Practice—Security for costs—Rule
1487— « Appeal from a single
Judge.”

Agylesworth, Q.C.. for plaintiff,
moved for order for security for
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vosts of appeal by defendant from
judgment of trial Judge. W.E.
Middleton, for defendant, contra.
Held, that the provisions of rule
1487 do not apply. The words in
the rule “appeal from a single
Judge ” mean a Judge presiding
in Court, and not one at the trial
of a cause. That rule is directed
to cases in which but for the rule
the sole right of appeai would
be to the Court of Appeal, but by
the rule a new right of appeal
is given to the Divisional! Court,
as of concurrent appellate juris-
diction. In appeals of that sort
the Court may require security to
be given, hut there is no inten-
tion to fetter ov interfere with
the previous and still existing
right to appeal from the tiial
Judge to the Divisional Court.
On the merits of this case secu~
jty should not be ordered as sub-
. stantial guestions arise, and Ihs
action is of a penal character. No
order made. Costs in cause to
defendant.
*
TRUSTS CORPORATION OF
ONTARIO v. RIDER.

[FALCONBRIDGE, J., 151H JUNE, "96.

Assignment of debls—Alsence of
any writing—R. S. 0. ¢. 123,
87— At law.”

Judgment on special case sub-
mitted for the opinion of the
Court. The plaintiffs are the ad-
ministrators of . J. Rosar, who
died in December. 1845. The de-
ceased was indebted to defen-
dani. and from time to time
handed him bilis of accounts ve-
presenting certain book debts,
with the purpose and intent of
assigning the same to defendant
as security. The moneys collected
were to be applied on the in-
debtedness. The words used on
such occasions, if in writing,
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would, it was admitted, consti-
tute a valid, legal assignment.
I'he defendant gave notice te the
different debtors that he cluimed
an assignment of the debts. The
Jaestion is whether the plaintiils
or defendant are ov is entitled 1o
the amount of the debts. Held,
that the case must be deterniined
adversely to plaintiffs hy the de-
cisions and dicta in Avmstrong v.
Farr, 11 A. R. 186; Fall v. Prittie.
17 A. R. 306; and Lane v. Dun-
gannon, 22 O. R. 264. The omis-
sion of the words “at law?” in
R. 8. 0. ch. 122, see. 7, has no

significance. English Judicature
Act, 1873, sec. 25, comaented cn.

Judgment for defendant declar-
ing him entitled to the book debts
in question, and all others in like

plight and coundition. Costs to
defendant. F. A. Anglin fox
plaintiff. D. Urquhart for defen-
dant.

WOLF v. McGUIRE.

[MereniTd, C.J., Rosr anp Mac-
Ma=on, §J., 15ta Juxe, 1896.

Landlord and tenant — Implied.
covenant to repuir — Destrue-
tion of property by Rre—Re-
capt for month's, rent—Agree-
ment for a letting.

Judgment on appeal by plain-
iiff from judgment of IFalcon-
bridge, J., dismissing action with
costs. The plaintiff let a stable
1o defendant, giving her a receipt
in the following {erms:—To-
ranto. 20th Qeiober. *04. Reecived
from M. McGuire the sum of nine
dollars in full for vent of stable
from 25th October to 25th Novem-
her, 18047 The defendant took
possession, and during the month
the stable was destroyed by fire.
The plaintiff Lrought the action
upon an implied covenant to re-
pair, arising from the tenancy.
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Coununsel contended that if receipt
be taken as an agreement for i
letting the plaintiff was entitled
in the lease to the usual cove-
nants, which included one to re-
pair; and that if it be taken to
he the lease an implied covenant
to repair could ‘not be excluded.
He also urged that the agree-
ment to pay rent should not be
held to involve the whole con-
tract between the parties. Ap-
peal dismissed with costs. Mec-
Carthy, Q.C.,, for plaintiff. Wal-
lace Nesbitt for defendarnt.
*

JONES v. METHODIST
CHURCH.

[Rosk, J., 28rp JUNE, 1896.

Will—Annuity of « named sum i
out of « nawmed sumn to be set
aside — Subsequent insuffi-
ciency of corpus — Right of
annuwitant to  encroach on
balance of estate.

G. G. Mills, for plaintiffs ex-
c¢cutors, moved for judgment on
tle pleadings in action for con-
struction of a will. The testator
Ly his will in question directed
1hat a fund of $30,000 should be
set apart in order to provide for
the payment of aun annuity of
2,000 to his widow during her
life. The intcrest on the corpus
of the estate having proved in-
sufficient to provide for the un-
nuity, the qguestiom now arises
whether the widow is entitled to
vneroach from time to time wpon
the corpus of the estate in order
10 make up the deficieney. 3oss,
Q.C., for the defendant, the
widow. Delamere, Q.C., for the
other defendants. Held, that
corpus mnot linble to make up de-
iiviency. Judagment accordingly.
Costs to plaintiff out of estate.
No costs to othier parties.
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SPROUL v. WATSON.

[TrE Furu Count oF Appear, 30TH
Jung, 1896.

TLestamentary capacity— Probate
of will since Devolution of .
Listates Act—Notice of inten-
tion to wse probate as evi-
dence.

Judgment on appeal by plain-
tiff from ordev of Common Pleas
Divison, reversing decision of
Robertson, J., holding plaintiff
entitled to recover a legacy
claimed by her under wiil of
Henry 'Watson, deceased. and
charged by testator upon his real
estate. Appellant conrtended that
the grant of probate of will is,
since Devolution of Estates Aat,
conclusive evidence of testamen-
tary capacity of iestator as to reul
estate, and also that npotice of
giving in evidence of the probate
at the trial havirg been given
under section 41 of R. 8. O. ch.
62, and no objection raised there-
to, proof of testamentary capa-
cily was conclusive. Appeal dis-
missed. Question of costs re-
served. WW. M. Douglas and F.
Ford far appellant. Watson, Q.C,,
and Rogers (Perth), for deien-
dant.

*

GUINESS v. DAFOE.

Trespass and malicious prosecu-
tion — Magistrate  issuing
warrant for arrest for felony
without written information.

Judgment on appeal by defen-
dant from order (27 0. R. 117) of
a Divisional Court (Armour, C.T,,
aund Stireet, J.) reversing judg-
ment of Falconbridge, J., dismis-
sing action for trespass and ma-
licious prosecution. The Divi-
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sional Court held, following Ash-
field’s case, 6 Co. 320, that a ma-
gistrate acts without jurisdiction
if he issues a warrant for arrest
for a felony without a previous
written information, and that the
notice given before action was a
good notice in trespass against
magistrate. Counsel for appel-
lant relied on Sinden v. Brown,
17 A. R. 173. Appeal dismissed,
but order below varied Ly con-
fining the new trial to the ques-
tion of trespass. No costs of ap-
peal. 'W. Nesbitt and W. R. Rid-
dell for appellant. Clute, Q.C,,
and J. A. MacIntosh for plaintiff.
+*

ROGERS v. TORONTO PUBLIC
SCHOOL BOARD.

Negligence— Personal injury —
Damages for suffering and for
“permanent injury ” — Duty
of having safe premises.

Judgnment on appeal by defen-
dants from judgment of \rmour,
C.J., in favour of plaintiffs upon
findings of jury in action for dam-
ages for negligence. The action
was brought by the late Benja-
min Rogers in respect of injaries
received by him on the 16th July,
1894, and was continued by his
executors after his death, which
took place in October, 1895. His
death was not caused by the in-
juries so received. He was a yards-
man in the employ of Elias Rogers
& Co., coal merchants of Toronto,
and received the injuries in the
basement of the Ryerson school,
'Toronto, where he went on the
evening before the delivery of a
large quantity of coal to inspect
the premises in order to se2
where it should be stowed. by
falling into the furnace pit, which
caused a fracture of the hin-hone.
The jury awarded him $2,700 for

is suffering, and $3,000 for “per-
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manent injury.” Defendants con-
tended that they are not linble as
a School Board for what oc-
curred, and, even if they had been
ordinary individuals, that they
owed no duty to deceased under
ihe circumstances: and also that
there could be no damages for
“permanent injury” under the
circumstances. Appeal allowed
with costs, and actiou dismissed
with costs. Robinson, Q.C., and
F. E. Hodgins for appellants.
Osler, Q.C., and . 8. Osler for
respondent.
»
JAMIESON v. LONXDON AND
CANADIAN LOAN CO.

Assignment of lease—A grant of
the full term but « reservu-
tion of « day n the haben-
dwin.

Judgment on appeal by defen-
dants from judgment of Robert-
som, J., in favour of plaintif in
action brought to recover rent
and taxes due under a lease. 'The
lease in question was made by
plaintiff to one J. R. Armstrong,
who executed a mortgage in fa-
vour c¢f defendants upon a form
of assignment of lease which
granted tha2 term and in the hab-
endum reserved a day. The trial
Judge held that the grant. veing
of the whole term, and the haben-
dum contrary to it, the former
must  govern. Appeal allowed
with costs. Robinson, Q.C., and
Arnoldi, G.C., for appellants. Ar-
monr. Q.C,, and W. H. Irving for
plaintift.

*
KE THRASHER AXD TOWN
OF ESSEX.

Quashing by-law—Chap. 56 of 53
Vict. see. 18— Sale of liquors.

Judgment on appeal by town
corporation from order of Galt,
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C.J., quashing by-law passed un-
der 53 Vie. (0) ch. 56, see. 18,
providing “ that the sale by retail
of spirituous, ete., liquors, is and
shall be prohibited in every tav-
ern, inn, ¢ other house or place
of public entertainment, and thy
sale therzof is altogether prohi-
bited in every shop or place other
than a house of public entertain-
ment.? Appeal allowed without
costs. J. J. Maclaren, Q.C., for
appellants. ‘. H. Blake for
Thrasher. r
*

RE UNION SCHOOL SEGC. 7,

EAST GARAFRAXA, AND 8

EAST LUTHER.

iBoyp, C., RonErTsON aND MERE-
DITR, JJ., 26tE JUuNE, 1890.

The Education Department Act,
s. 7 — Award under Public
Schools Act, 1891—Award set
aside — Sec. 42 of the Public
Schools Act, 1896.

A. I". Lobb for the Minister of
Education. W. M. Douglas fer
non-union school scctions. Ques-
tion submitted for opinion of
Court under provisions of sec. 7
of the Education Deparument
Act, 1891. This school section
was formed by an award dated
July, 1895, pursuant to the Pub-
Yic Schools Act, 1891, scc. 87,
Trustees were c¢lected and an au-
Jditor and a secretary-treasarer
appointed. In March, 1896, the
High Court of Justice made an
crder setting aside the award.
On 1st April, 1896, sce. 42 of the
Public Schools Act, 1896, came
into force, and the question sub-
mitted for the decision of the
Court is whether this uvew Tnion
school section is now to be
deemed to have been legally
formed. The Court answered the
question in the negative.
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REGINA v. STEWART,

fBoyp, C., Ferguson anp MERE-
DITH, ., 2418 JUNE, 1896,

Rule nisi quashing conviction—
“ Disorderly house,” R. S. C.
c. 194, 88. 73 and 79— “Mayor
or magistrate” and persona
designata.

Judgment on motion to nake
absolute a rule nisi to quash sum-
mary conviction of defendant,
who keeps a hotel at the orner
of Front and George streets, To-
ronto, for unlawfully allowing
disorderly conduct there, and or-
der of magistrate suspending his

_license for two months. It was
! contended that evidence showed
that defendant bad no know-
ledge of the improper acts
complainced of, which consisted in
the letting of ¥ooms by a servant
in his hotel fo two different male
informers, who occupied themn:
cach with a female compaunion;
and that such acts did not con-
stitute the keaping of a disorder-
Iy house within R. 8. O. ch. 194,
sec. 73, under which convietion
was made, and under which li-
cense may be suspended, and not
under sec. 79, as contended by
prosecution, under which a fine
only may be imposed; and ulso
1hat eonviction, heing by deputy
of the Police Magistrate, is bad,
because the Mayor or Magistrate
mentioned in the Act is parsona
designata. Ield, that informa.
tion is properly phrased seithin
see. 79, and it is competent to al-
low amendment of conviction as
npon apneal to the sessions. un-
der see. 105, which extends to de-
fects of substance, provided it can
he understood from the conviction
that the same was made for an
offence against some provision of-
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the Act within the jurisdiction of
the justice, and there is evidence
to prove such offence, and no
greater punishment is imposed
than warranted by the Act. Other
objections overrnled. Per Mere-
dith, J.:—The conviction and
proceedings are completely au-
thorized by forms in Liquor Li-
cense Act, sec. 103, and form 13.
Rule discharged with costs. 1hu-
Vernet and T. E. Williams for
defendant. J.W. Curry for magis-
trate and prosecutor.
*

WIGLE v. VILLAGE OF KINGS-
VILLE.

Municipal Act—Lis pendens—
Issue of debentures — Attack-
ing by-law after three months.

Aylesworth, Q.C., for plaiuntifly,
appealed from order of Falcon-
bridge, J. (veported at page 195 of
this volume of The Barrister),
allowing appeal from order of
local Judge at Sandwich refusing
to vacate the cerlificate registered
by plaintiffs in action to quash a
Lylaw of the defendants and to
restrain them from wnegotiating
certain debentures to raise funds
for supplying natural gas to the
village of Kingsville. Counsel
for plaintifis contended that the
certificate complained of was is-
sued pursuant to the provisions
of the Municipal Act, and there
is no power under the Aect to va-
cate its registration while the ac-
tion is pending. W. IL Blake, for
defendants, contended that asthe
by-law has not been attacked by
summary motion within three
months from its passage, it could
not now be quashed in this action,
and therefore the cerlificate
should be vacated. Appeal al-
lowed. Plaintiff to serve writ of
summons forthwith. Costs her2
and below reserved until trizl or
final disposition of the actioi.

JOHNSTON v. CONSUMERS”
GAS COMPAXNY. )

[OsLER, J.4., MacLEnnay, J.A., anD
Ro. .+, J., 80rm Juns, 1896.

50 Vict, c. 85—Status of plaintif”
—Reduction of price of gas—
Bringing action on behalf of
“all other comsumers of gas
wm the City of Toronto.”

Judgment on appeal by defen-
dants from judgment of IFergu-
son, J. in favour of plaintiifs
upon a special case in an action
brought by J. 1. Johnstonu and the
Toronto Type Foundry Co. (on
their own behalf, as wcll as on
behalf of all other consamers of
gas furnished by defendants in
ihe ity of Toronto, on fhe
ground of non-compliance by the
defendants with the terms of “an
Act to extend the powers of the
Consumers’ GGas Company of T
ronto,” 50 Viet. ch. 85 (0.), for an
account, repayment of moneys al-
leged to have been overpuaid to
defendants, an injunction, man-
damus, and other relief. 1he
plaintiffs alleged that the deien-
dants, by their method of dealing,
had violated the provisions of the
Act, and used the moneys re-
ceived by way of premium ou the
sale of their stock, and also their
profits, in a manner not author-
ized by the Act, and thereby had
lost large amounts which shonld
have been applied tewavds the re-
duction of the price of gas fur-
nished to plaintiffs and other con-
sumers, and had improperly and
by ulira vires acts deducted frem
their profits large suns of 1oney
for depreciation in plant. The
defendants questioned the status
of the plaintiffs to bring the ac-
tion, and denied that they had
violated the terms of the Act.
The judgment of Ferguson, J..
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was in favour of the plaintiffy
ypon the questions raised in the
action and submitted by the spe-
cial case, and directed a reference
to Edward Morgan, - one of the
junior Judges of the County Court
of York, to take an account () of
ol moneys received by defen-
dants from all gources from 23rd
April, 1887, until judgment: (b)
of all moneys disbursed by defen-
dants in their business, and in
the purchase of buildings and
plant (1) from and out of their
paid-up capital, (2) from and out
of the reserve fund, (3) from and
out of plant and buildings re-
newal fund, (4)from and out of
all other moneys, including mou-
ays received from premioms on
sale of stock from 23rd April,
1887; (¢) an acesunt of the actuil
profits made by defendants in
their business each year since
22rd April, 1887; (d) an account
of the amount standing to credit
of the contingent account on 1st
October, 1886; and several other
accounts of a like nature. The
appellants contended that plain-
1iffs, either on their own behalf,
or on behalf of other consumers,
had no cause of action; either the
Attorney-General or corpovuation
of city of Toronto should bhring
the action; also that provisions
of the statute respecting formae-
tion of and dealing with a reserve
Tund are mevely permissive, and
not compulsory; that it is com-
petent for defeadants to invest
the reseérve fund in their own
business; and supported the ap-
peal on other grounds. Appeal
allowed with costs, and activn
dismissed with costs. The Court
unanimously held the view that
the plaintiff had no locus standi
himself, and could not maintain
the action on behalf of the oiher
consumers. The plaintiff, having
accepted a reduction on account

THE BARRISTER.

of overpayments in previous
years, was not entitled to bring
an action for an account for the
purpose of obtaining fuarther re-
lief in respect of over-payments.
McCarthy, Q.C, S. H. Blake,
QC., and W. N. Miller, QC.,
for appellants. Robinsor, Q.C,
and John MacGregor for re-
spondents.

*
COXSUMERS’ GAS COMI'ANY
v. CITY OF TORONTO.

Assessment of gas mains and pipes
passing under the strects —
“Appurtenant to land” own-
ed by taxpayer.

Judgment on appeal by plain-
tiff from judgment of Boyd, C. (26
O. R. 722), upon a special casc
holding that the mains and pipes
of the plaintiffs Jaid under the
public streets are assessable un-
der the Consolidated Assessment
Aet, 1892, as appurtenant to the
land owned by the company for
the purposes of its busiuess. Ap-
peal disniissed with costs. Osler,
J.A,, dissenting. McCarthy, Q.C,,
and W. XN, Miller, Q.C,, for ajypel-
lants. Robinson. Q.C.,, and Cas-
well for defendants.

»
FLEMING v. LONDON ANT
LANCASHIRE LIFE INS. CO.

[Hagarty, C.J.0., Osper, MacLiexn-
NaN aND Burron, JJ.A., 30TE JUNE.

Insurance premivm —Company
taking mnote of third party
(their own agent)—Condition
. policy that if not paid the
policy to become void.

Judgment on app:al by defen-
dants from judgmen: of Meredith,
C.J., in favour of plaintiff in ac-
tion upon a life insurance policy.
The trial Judge held that there
was nothing to prevent defen-
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dants from accepting the promis-
sory note of a third person in sat-
isfaction and discharge of the
preminm, and that the defen-
dants having so accepted the note
of their local agent, a note for
and on account of the premium,
could not avail themselves of a
condition in the policy to the ef-
fect that if a note should be taken
for the fiest premium, and should
not be paid when due, the policy
should become void. Appeal dis-
missed, the members of the Court
being divided in opinion, Hag-
arty, CJ.0.,, and Burton, J.A,,
being of opinion that the appeal
should be allowed, and Osler aud
Maclennan, JJ.A., that it should
he  dismissed.  Robinson, Q.C,
and W. Nesbitt for appellants.
Osler, Q.C., and J. R. Roaf for
plaintift.

*

GREEN v. McLEOD.

Action by administratriz of de-.

ceased person — Corroboration
of evidence for the defence.

Judgment on appeal by plaiu-
1iff frora judgment of Armour,
C.J., at trial at Woodstock, dis-
missing action brought by the sis-
ter and administratrix of the es-
tate of the late Alexander Me-
Leod against the widow of a
brother of the deceased to recover
for the ostate $1,537.82, alleged
to be in the hands of defendant
belonging to the estate. Four-
1een months before the death of
- the inlestate this money was paid
to defendant upon two cheques,
which cheques the irial Judge
found weve signed by the intes-
tate, and which money defendant
said she drew from the bank upon
the cheques. and handed to him,
acting simply as his messenger in
going to the bank to draw tho
money. Plaintiff contended that
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this account of ilie transaction
could not be received without cor-
roboratior: R.S8. 0. ch. 61, sec. 10.
Appeal disgmissed with costs. I\
R. Ball, QC., and Aylesworth,
Q.C, for appellant. Osler, Q.C.,
and deMullen (Woodstock), for
defendant.
*

HINDS v. WILSON.

Fraudulent preference — Raling
security to cover actual gift
alleging « loan.

Judgment on appeal by plain-
tiff from order of Divisional
Court (Rose, J., MacMahon, J.) re-
versing judgment of Street, J. In
1885 defendant William Wilson
advanced certain moneys to his
son, defendant W. D. Wilson, to
build a house, and in 1893, hav-
ing reason to believe that his son
was in financial difficulty, took a
mortgage from him of $S8,350 on
the property to secure payment
of the advances. The son then
obtained a loan from one Stewart
of $6,000, the proceeds of whick
were paid to the father, who took
a4 second mortgage 1o secure the
difference due him. Afterwards
the son conveyed the house to his
wife, the defendant Mary C. Wil-
som, subject to the mortgages, for
a consideration of $900 actually
paid. The trial Judge found that
the money advanced by ihe fa-
ther to the son was a gift, not a
loan, and set aside second raovt-
gage as a fraud on plaintiff, who
is a judgment creditor of the son,
but held that the comveyance to
the wife ecould not be impeached.
Appeal dismnissed with costs.
Burton, J.A,, dissenting. Pepler,
Q.C., for appellant. Delamere,
Q.C., for defendant William Wil
son. C. B. Jackes for defendant
Mary C. Wilson. Rowell for de-
iendant W. D. Wilson.
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