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CONFIDENTIAL.

(s :
PDeaft-of a Letter from the Secretary

AN .
of State for the Colonies to th‘e

Lords of the Admiralty.

Downing Street,

My Lords, ‘ April 42 , 1866.

The determination of the Reciprocity Treaty
contracted in 1854 between Great Britain and the
United States revives the Ist Article of a Conven="
tion* of the 20th of October, 1818, with various
Tmperial and Colonial Acts enumerated in. the
margin,j of which the operation had been suspended
during the continuance of the Treaty by the Impe-

rial Act 18 & 19 Vict., cap. 3, sec. 1, or otherwise.

The precise provisions of that Article will be seen
by reference to the Convention. Its general result
is as follows : i |

1. American fishermen may fish, “in common
with the subjects of Her Britannic Majesty,” in
certain specified parts of Newfoundland and
Labrador, and on the shores of the Magdalen
Islands, with liberty to dry and cure fish on the
shores of) the unsettled—or with the consent of the
inhabitants of the settled bays, harbours, and
creeks of Newfoundland and Labrador. ‘

2. Except within the above limits American
fishermen are not to take, dry, or cure fish on or
within three miles of the coasts, bays, cféeks, and
harbours of British North America, But they may
enter such bays and harbours for certain specified
purposes under such restrictions as may be necessary
to prevent abuse by fishing or otherwise. )

* Copy annexed. o ‘
+ Imperial, 59 Geo. III, c. 38. Nova Scotian Revised
Statutes (3:"d Series), ¢. 94, ss.'1—18. New Brunswick,
16 Vict., c. 69, ss. 1—18. ' Prince Edward Island, 6 Viet.,
c. 14, declared to contain the Fishery Regulations by Order in
Council of 3rd September, 1844. (Copies annexed.).

[201]
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I. With regard to Newfoundland and Labrador,
the Convention does but continue within certain
geographical limits, and subject to a qualification in
respect to the curing of fish, the privileges which
have hitherto been exercised under the Reciprocity
Treaty. It does not, therefore, call for much
observation. It is only requisite to say that
although the privilege of drying and curing fish
on the Magdalen Islands is not expressly given to
American fishermen, Her Majesty’s Government
have no desire at present to exclude them from
it, nor to impose any narrow construction on the
word “unsettled.” A bay containing a few isolated
houses is not to be considered as * settled ” for the
purpose of this clause of the Convention.

On the other hand, naval officers should be aware
that Americans who exercise their right of fishing
in Colonial waters in common with subjects of Her
Majesty, are also bound, in common with those
subjects, to obey the law of the country, including
such Colonial laws as have been passed to insure the
peaceable and profitable enjoyment of the fisheries
by all persons eutitled thereto.

The enforcement of the Colonial laws must be
left, as far as the exercise of rights on shore is
~concerned, to the Colonial authorities, by whom
Her Majesty’s Government desire they shall be
enforced with great forbearance, especially duving
the present season. In all cases they must be
enforced with much forbearance and consideration,
and they must not be enforced at all by Imperial
officers if they appear calculated to place "the
Americans at a disadvantage in comparison with
British  fishermen 'in the waters which, by the
Treaty of 1818, are opened to vessels of the United
States. On the contrary, their unequal operation
“should, in this case, be reported to their Lovdships,

a copy of the report being at the same time sent
to the Governor of the Colony.

IL. Fuller explanation is necessary respecting
“that part of the ‘Couvention by which the United
"States renounce the right of fishing, except within
the permitted Jimits— on or ‘within three miles of
any of the coasts, bays, creeks, or harbours” of
British North America, and are forbidden to enter
such bays or harbours, except for certain. defined
purposes. | ‘
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The Act of Parliament (59 Geo. III, cap. 38),
already mentioned, subjects to forfeiture any foreign
vessel which is found fishing, or having fished, or
preparing to fish, within the prohibited limits, and
authorizes the enforcement of this forfeiture by
the like means and in the same Courts as may be
resorted to under any Act of Parliament in the
- case of any offence against the laws relating to
Customs, or the laws of trade and navigation.

The statutory mode of enforeing the law against
Customs’ offences committed in the Colonies will be
found in the Act 16 and 17 Vict., cap. 107, and
particularly in the 2nd, 183rd, 186th, and 223rd
clauses. But as it would probably be held under
this Act that a vessel could only be seized safely by
a naval officer . duly employed for the prevention
of smuggling” (section 223), it will be probably
more convenient for naval officers to take advantage
of the procedure authorized by the 103rd clause of
the Merchant Shipping Act, which is a law relating

o ““trade and navigation.”

Under that clause* (of which a copy is annexed)
any commissioned officer on full pay in the military
or naval service of Her Majesty may seize any ship
subject to forfeiture, and bring her for adjudication
before any Court having Admnalty Jlxxxsdlctlon in
Her Majesty’s dominions. ‘

It will probably be advisable, as a general rule,
that officers of the navy should proceed against
vessels engaged in unlawful fishing under the Act’
of Geo. I1I and the Merchant Shipping Act, which
extend to all the closed waters of British North
‘America, and do not require the officer’s authority
to be fortified by any Colonial commission or
appointment. But more extended powers are con-
ferred by the above-mentioned local Acts of Nova
Scotia, New Brunswick,and Prince Edward lsland, on *

-persons commissioned by the Lieutenant-Governors
of these Colonies, and any officer who is perma-
nently charged with the protection of the fisheries
in the waters of any of these Colonies may find it
useful to obtain such a commission.

1t will invest him with a special authority 1n the
waters of the Colony to which it relates, to bring
into port any foreign vessel which continues within
these waters for twenty-four hours after notice to

* 17 and 18 Vict, c. 104, s. 102. |
B
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quit them, and, in casc she shall - have been engaged
in fishing, to prosecute her to condemnation. It
will alsc enable Lim to prosecute the forfeiture
of the vessel, if it shall be found  to have prohibited
goods on board. DBut this power it would be
undesirable to exercise, as Her Majesty’s Government
do not at present desire officers of the navy to
concern themselves with the prevention of smug-
gling.

These being the powers legally exercisable by
officers of Her Majesty’s Navy, it follows to consider
within what limits and under what conditions they
should be exercised. :

‘Her Majesty’s Government are clearly of opinion,
that by the Convention of 1818, the United States
- have renounced the right of fishing, not enly within

three miles of the Colonial shores, but within three .

miles of a line drawn across the mouth of any
British bay or creek. But the question what is a
British bay or creek is one which has been the
“occasion of difficulty in former times,

It is, therefore, at present, the wish of Her
Majesty’s Government neither to councede, nor, for
the present, to enforce, any rights in this respect
which are in their nature open to auny serious
question. Even before the conclusion of the Reci-
procity Treaty, Her Majesty’s Government had
consented to foretro the exercise of its strict right
to exclude American fishermen from the Bay of
Fundy; and they are -of opinion that during the
present season that right should not be exercised in
the body of the Bay of Fundy, and that American
fishermen sy not be interfered with either by notice
or otherwise, unless they are found within three miles
"of the shore or within three miles of a line drawn
across the mouth of a bay or creek which is less

“than ten geographical miles in width, in conformity
with the arrangement made with France in 1839.*
American vessels found ‘within these limits should
be warned that by engaging or preparing to engage

in fishing they will be liable to forfeiture, and shou]d -

receive the notice to depart which is contemplated
by the laws of Nova Scotia, New Brunswick, and

Punce Edward Island, if within the waters of one

* Hertslet, vo‘l.’v‘, p- 89; Convention of August 2, 1839,
Arts. 1X and X.‘

s ('u/([/
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of these Colonies under circumstances of suspicion.
But they should not be carried into port except after
wilful and persevering neglect of the warnings which
they ‘may have received ; and in case it should
become necessary to procced to forfeiture, cases
should, if possible, be selected for that extreme step
in which the offence of fishing has been committed
~within three miles of land.

Her Majesty’s Government do not desire that the
prohibition to enter British bays should be generally
insisted on, except when there is reason to apprehend
some substantial invasion of British rights. And in
particular, they do not desire American vessels to
be prevented from navigating the Gut of Canso
(from which Her Majesty’s Government are advised
they might be lawfully excluded), unless it shall
appear that this permission is used to the injury of
Colonial fishermen, or for other improper objects.

T have it in command to make this communication

~ to your Lordships as conveying the decision of Her
Majesty’s Government on this subject.

S Sowre 7




| Appendices.

No. I.
ArticLe I of Convention between IHis Britannic Majesty and the United States of
Awerica.  Signed at London, October 20, 1818.

Article I. WITEREAS differences have arisen respecting the liberty claimed by the
United States for the inhabitants thercof to take, dry, and cure fish, on certain coasts,
bays, harhours, and crecks of Ilis Britannic Majesty’s dominions in America, it is agreed
hetween the High Contracting Parties thut the whabitants of the said United States shall
have, for ever, in common with the subjects of Ilis Britannic Majesty, the liberty to take
fish of every kind on that part of the southern coast of Newfoundland which extends from
Cape Ray to the Rameau Islands, on the western and northern coasts of Newfoundland,
from the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands,
and also on the coasts, bays, harhours and creeks from Mount Joly, on the southern coast
of Labrador, to and through the Straits of Belleisle, and thence northwardly indefinitely
along the coast, without prejudice, however, to any of the exclusive rights of the Iudson’s
Bay Company.  And that the American fishermen shall also have liberty, for ever, to dry
and cure fish in any of the unsettled bays, harbours, and creeks of the southern part of the
eoast of Newfoundland hercabove described, and of the coast of Labrador; but so soon as

“the same, or any portion thereof, shall be settled, it shall not be lawful for the said fisher-

men 1o dry or cure fish at such portion so settled without previous agreement for such
purpose with the inhabitants, proprictors, or possessors of the ground.  And the United
“States hereby renounce for ever any liberty heretofore enjoyed or claimed by the inhabitants
thereof, to take, dry, or cure fish on or within three marine miles of any of the coasts, bays,
creeks, or harhours of 1lis Britannic Majesty’s dowinions in America, not included within
the above-mentioned limits: Provided, however, that the American fishermen shall be
admitted to enter such bays or harbours for the purpose of shelter and of repairing damages
therein, of purchasing wood, and of obtaining water, and_for no other purpose whatever.
But they shall be under such restrictions as may be necessary to prevent their taking,
drying, or curing fish therein, or in any other manner whatever abusing the privileges
hereby reserved to them.

No. 2.
59 Geo. 111, Cap. 38.

AN Acr to enable Flis Majesty to make Regulations with respect to the taking and curing

Fish on certain parts-of the Coasts of Newfoundland, Labrador, and His Majesty’s
uther Possessions in North America, according to a Convention made between His

Majesty and the United States of America.

W HEREAS a Convention ‘between His Majesty and the United States of America
was wade and signed at London ou the 20th day of October, 1818 5 and by the Ist Article

of the said Convention, reciting that differences had arisen respecting the liberty elaimed by '

~the United States for the inhabitants thercof to take, dry, and cure fish in-certain coasts,
bays, harbours, and crecks of flis Britannic Majesty’s dominions in America, it is agreed
that the inhabitants of the said United States shall have for ever, in common with the
subjects of His Britannic Majesty, the liberty to take fish of every kind on that part of
the southern coast of Newfoundland which extends from Cape Ray to the Rameau
Islands, on the western and northern coasts of Newfoundland, from the said Cape Ray to
the Quirpou Islwds, on the shores of the Magdalen Islands, and also on the coasts, bays,
harhours, and ereeks from Mount Joly on the southern coast of Labrador, to and through
the Straits of Belleisle, and thence northwardly indefinitely along the coast, without preju-
dice, however, to any of the exclusive rights of the Hudson’s Bay Company; and it was
also by the said Article of the said Convention agreed, that the American fishermen should
have liberty for ever to dry and cure fish in any of the unsettled bays, harbours, and
erecks of the southern part of the coast of Newfoundland above described, and of the coast
of Labrador, hut-that so soon as the same, or any portion thereof, should be settled, it

should net be lawful for the said fishermen to dry or cure fish at such portion so settled,

C

‘[14th June, 1819.]

Convention, dated
October 20, 1818,
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without previous agreement for such purpose with the inhabitants, proprietors, or possessors
of the ground: And whereas it is expedient that His Majesty should be enabled to carry
into execution so much of the said Convention as is above recited, and to make Regulations
for that purpose: Be it therefore enacted by the King’s Most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and Temporal, and Commons, in this
present Parliament assembled, and by the authority of the same, that from and after the
passinz of this Act, it shall and may be lawful that His Majesty, by and with the advice of
His Majesty’s Privy Council, to be from time to time made for that purpose, to make such
regulations, and to give such directions, orders, and instructions to the Governor of
Newfoundland, or to any officer or officers on that station, or to any other person or
persons whomsoever, as shall or may be from time to time deemed proper or necessary for
the carrying into effect the purposes of the said Couvention, with relation to the taking,

- drying, and curing of fish by inhabitants of the United States of America, in common with

British subjects, within the limits set forth in the said Article of the said Convention, and
hereinbefore recited ; any Act or Acts of Parliament, or any law, custom, or usage to the
contrary in anywise notwithstanding. | _
I1. And be it further enacted, that from and after the passing of this Act it shall not
be lawful for any person or persons, not being a natural-born subject of His Majesty, in
any foreign ship, vessel, or boat, nor for any person in any ship, vesscl, or hoat, other than
such as shall be navigated according to the laws of the United Kingdom of Great Britain
and Ireland, to fish for, or take, drv, or cure any fish of any kind whatever, within three
marine miles of any coasts, hays, crecks, or harbours whatever, in any part of His Majesty’s
dominions in America, not included within the limits specified and described in the
Ist Article of the said Convention, and hereinbefore recited ; and that if any such foreign
ship, vessel, or boat, or any parsons on hoard thereof, shall be found fishing, or to have
heen fishing, or preparing to fish within such distance of such coasts, bayvs, creeks, or
harbours, within such parts of His Majesty’s dominions in America out of the said limits
as aforesaid, all such ships, vessels, and. boats, together with their cargoes, and all guns,
ammunition, tackle, apparel, furniture, and stores, shall be forfeited, and shall and may he
seized, taken, sued for, prosecuted, recovered, and condemned by such and the like ways,
means, and methods, and in the same courts, as ships, vessels, or boats may be forfeited,

“seized, prosecuted. and condemned for any offence against any laws relating to the revenue

of Customs, or the laws of trade and navigation, under any Act or Acts of the Parliament
of Great Britain, or of the United Kingdom of Great Britain and Ireland ; Provided that
nothing in this 'Act contained shall apply or be construed to apply to the ships or subjects
of any Prince, Power, or State in amity with His Majesty, who are entitled by Treaty with
His Majesty to any privilege of taking, drying, or curing fish on the coasts, bays, creeks, or
harbours, or within the limits in this Act described. ‘ :

HI. Provided always, and he it enacted, that it shall and may be lawful for any
fisherman of the said United States to enter into any such hays or harbours of His Britanuic
Majesty’s dominions in America as are last mentioned, for the purpose of shelter and
repairing damages therein, and of purchasing wood, and of obtaining water, and for no other
purpose whatever ; subject, nevertheless, to such restrictions as may be necessary to prevent
such fishermen of the said United States from taking, drying, or curing fish in the said

“bays or harbours, or in any other manner whatever abusing the said privileges by the said

Treaty and this Act reserved to them, and as shall for that purpose be imposed by any
Order or Orders to be from time to time made by Ilis Majesty in Council under the
authority of this Act, and by any Regulations which shall be issued by the Governor or
person exercising the office of Governor in any such parts of His Majesty’s dominions in
America, under or in pursuance of any such Order in Council as aforesaid.

1V. And be it further enacted, that if any person or persons, upon requisition made
by the Governor of  Newfoundland, or the person exercising the oflice of Governor, or by
any Governor, or person exercising the office of Governor, in any other parts of Iis
Majesty’s dominions in America as aforesaid, or by any officer or oflicers acting under such
Governor, or person exercising the office of Governor, inr the execution of ‘any orders or
instructions from His Majesty in Council, shall r2fuse to depart from stuch bays or harbours

“or if any person or persons shall refuse or neglect to conform to any regulation or directions
“which shall be made or given for the execution of any of the purposes, of this Act: everv

such person so refusing or otherwise offending against this Act shall forfeit the sum of two -

" hundred pounds, to be recovered in the Superior Court of Judicature of the Island of

Newfoundland, or in' the Superior Court of Judicature of the Colony or Settlement
within or near to which such offence shall be committed, or by bill, plaint, or information
in any of Ilis Majesty’s Cuurts of Record at Westminster; one moiety of such penalty to
belong to His Majesty, his heirs and successors, and the other moiety to such person or
persons as shall sue or prosecute for the same : Provided always, that any such suit or
prosecution, if the same be commenced in Newfoundland, or in any other Colony or
Settlement, shall be commenced within three calendar months ; and, if commenced in any
of Ilis Mujesty’s Courts at VWestminster, within twelve calendar months from the time of
the commission of such offence. ‘ ‘ ’ ‘
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No. 3.

Nova Scotia Act, ReviseD StaruTes, 3rD SERIES, TiT. 25, Cuar. XCIV.
Or rue Coast axp Deep Sea FrsHeRries.

I. OFFICERS of the colonial revenue, sheriffs, magistrates, and any other person
duly commissioned for that purpuse, may go on hoard any vessel or boat within any
harbour in the province, or hovering within_ three warine miles of any of the coasts or
harbours thereof, and stay on hoard so long as she may remain within such place or
distance.

1. Tf such vessel or hoat be hound clsewhere, and shall continue within such harbour

or so hovering for twenty-four hours after the master shail .have been required to depart,
any one of the officers above mentioned may bring such vessel or boat into port and search
her cargo, and also examine the master upon oath touching the cargo and voyage ; and if
the master or person in coinmand shall not truly answer the questions demanded of him in
such cxamination he shall forfeit four hundred dollars; and if there be any prohlbxted
goods on hoard, then such vesscl or hoat, and the cargo thereof, shall be forfeited.

111, 1f the vessel or hoat shall be foreign, and not navigated according to the laws of
Great Britain and Ireland, and shall have been found ﬁs}nn or preparing to fish, or to
have been fishing, within three marine miles of such coasts or lnrbours, such vessel or hoat
and the cargo shall be forfeited.

1v. All gouds, vessels, and boats liable to forfeiture may be seized and secured by
any of such officers or persons so commissioned ; and every person opposing them, or any
one aiding such opposition, shall forfeit eight hundred dollars.

V. (mods, vessels, and boats seized as liable to forfeiture under this chapter shall be
forthwith delivered into the custody of the officers of the colonial revenue next to the place
where seized, to be secured and kept as other vessels, boats, and goods seized, are directed
to be secured and kept by law.

VI. Ail goods, vessels, and hoats condemned as forfeited under this chapter shall, by
direction of the principal officer of the colonial revenue where the seizure shall have heen
secured, be sold at public anction, and the proceeds of such sale shail he applied as follows:
the amount chargeable for the custody of the property seized shall first be deducted and paid
over for that service; one-half of the renainder shall be paid to the officer or person seizing
the same without dvdu«-mon, and the other half, after first deducting therefrom all costs
incurred, shall be paid into the Treasury of the province ; but the Board of Revenue may

nevertheless divect that any vessel, hoat, or soods seized and forfeited shall be destroyed or.

reserved for the public service. ‘

VIL Al penalties or imfcmncs hereunder shall be prosecuted and recovered in the

Court of Vice-Aduwmiralty.

VI If any goods, vessel. or hoat shall be seized as forfeited under this clmpter, the

Judge of the Vice-Admiralty, with the consent of the person seizing the same, may order
‘re~dlelivery thercof, on seeurity by bond to he made by the party, with two sureties to the
use of Her Majesty.  In case the property shall be condemued, the value thereof shall he
paid mto the Court and distributed as above directed,

IX. All suits for the recovery of penalties or forfeitures shall be in the name of Her
- Majesty, and shall he prosceuted. by the \d\ucate-Ganral, or in case of his absence by the

Solicitor-General.  If a dispuate arise whether any person is authorized to seize under this
chapter, oral evidence may be heard thercupon.

‘ X. Ifany scizure take place under this chapter and a dispute arise, the proof touching
the illegality thereof shall be upon the owner or claimant.
XI. No claim to anything scized under this chapter and returned into the Court of

Vice-Admiralty for 'ulJudl('.m(m shall be aditted unless the claim be entered under oath,
- with the name of the owner, his residence and occupation, and the description of the
property claimed ; which oath shall be made by the owner; his aitorney or agent, and to
the bhést of his Lnou]ed(rc and belief:

- XIL No person shall enter a claim anvthing selzed under this chapter untll securlty
shall have been given in a penalty not exceeding two hondred and for ty dollars to answer
‘and pay costs occasioned by such claim; and in default’ of such security tlxe thxn«rs seized
‘shall be adjudged forfeited and shall be condemned. :

XIII. No writ shall be sued out against any officer or other person authonzed to seize
under this chapter for anything done thereunder until one month after notice in writing,

delivered to him or left at his usual place of abode by the person intending to sue out such -
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there was probable cause for the seizure, then the plaintiff, besides the thing seized or its
value, shall not recover more than three and a-half cents damages nor any costs of suit, nor
shall the defendant be fined more than twenty cents.

XVI. The scizing officer may within one month after notice of action received, tender
amends to the party complaining, or his attorney or agent, and plead such tender.

XVII. All actions for the recovery of penaltics or forfeitures imposed by this chapter
must be commenced within three years after the offence committed.

XVII1. No appeal shall be prosccuted from any decree or sentence of any Court in
this province, touching any penalty or forfeiture imposed hereby, unless the inhibition be
applied for and. decreed within twelve months from the decrce or sentence being
pronounced..

No. .
New Bruxswick Acr, 16 Vicrorta, Car. 69,
A~ Acr relating to the Coast Fisheries, and for the Prevention of Hlicit Trade.

Be it enacted, &c.. as follows :—

I. Officers of the Provincial Ureasury, and any other person duly appointed by the
Lieutenant-Governor in Council for that purpose, may go on board any vessel or hoat
within any harbour in this province. or hovering within three marine niiles of any of the
coasts or harbours thercof, and stay on board so long as she may remain within such place
or distance.

11. if such vessel or hoat he hound clsewhere, and shall continue within such harbour
or so hovering for twenty-four hours after the master shall have heen required to depart,
any one of the officers or persons above-mentioned may bring such vessel or boat into port,
and search her cargo, and also examine the master upon oath : and if the master or person
in command shall not truly answer the questions demanded of him in such examination, he
shall forfeit one hundred pounds ; and if there he any prohibited goods on hoard, then such

- vessel or boat, and the carvo thereof, shall be forfeited.
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1L If the vessel or boat shall be foreizn, and not navigated according to the laws of
Great Dritain and Ireland. and shall be found fishing, or to have heen fishing, or preparing
to fish, within three marine miles of such coasts or harbours, such vessel or boat, and the
cargo. shall be forfeited. ‘

1V. All goods, vessels, and boats liable to forfeiture may be seized and secured by any
of such ofticars or persons so appointed 5 and every person opposing themy, or any one aiding
such opposition, shall forfeit two hundred pounds. ‘

V. Goods, vessels, and bhoats seized as liable to forfeiture under this Act, shall he
forthwith delivered into the custody of the officers of the Provincial Revenue next to the
place where seized, to be secured and kept as other vessels, boats, and goods seized are
directed to he secured and kept by law.

VI. All gouds, vessels, and boats condemued as forfeited under this Act shall, by
direction of the principal officer of the Provincial Revenue where the seizure shall bave

‘been secured, be sold at public auction, and the produce of such sale shall be applied as

follows: the amount chargeable for the custody of the property seized shall first be
deducted, and paid over for that service: one-half of the remainder shall ‘be paid to the

‘officer or person seizing the same, without . deduction; and the other half, after first

deducting therefrom all costs incurred, shall be paid into the Treasury of this Province;

‘but the Lieutenant-Governor in Council may nevertheless direct that any vessel, boat, or

goods seized and forfeited shall be reserved for the public service or destroyed. :

VIL. All penalties and forfeitures imposed by this Act shall be prosecuted and
recovered in the Supreme Court. : L R
- VI If any goods, vessel, or boat shall be seized as forfeited under this Act, the

Judge of the said Court, with the consent of the persons seizing the same, may order

redelivery thereof, on security by bond to ller Majesty, to be made by the party claiming

the same with two surcties. .In case the property is condemned, the value thereof shall he

' paid into the Court, and distributed as above directed.

~ 1X. ‘Al suits for recovery of penalties or forfeitures shall be in the name. of Ier
Majesty, and shall be prosecuted by the Atterney-General, or, in his abscence, by the .
Solicitor-Geweral.  1f a dispute arise whether any person is authorized to seize under this

-Act; oral evidence may be heard thercupon. . ‘

X. If any seizure take place under this Act, and a dispute arise, the proof touching the

illegality shall be upon the owner or claimant.

Xi. No claim 1o anything seized under this Act, and returned into the said Court for

“adjudication, shall he admitted unless the claim be entered under oath, with the name of

the owner, his residence and occupation, and the description of the property claimed, which
oath shall be made by the owner, his attorney, or agent, and to the best of his knowledge

“and belief, before any Justice of the Peace..

X11. No person shall enter a claim to anything seized under this Act. until security
stall have been given in a penalty not exceeding sixty pounds, to answer and pay costs
occasioned by such claim, and in default of such sccurity the things seized shall be adjudged
forfeited, and shall be condemned. ‘ I ‘

* XIII. No writ shall be sued out against any officer or other person authorized to seize
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under this Act, for anything done thereunder, until one month after notice in writing
delivered to him or left at his usual place of abode by the person intending to sue out such
writ, his attorney or agent; in which notice shall be contained the cause of action, the
name and place of abode of the person who is to bring the action, and of his attorney or
agent; and no evidenee of any cause of action shall be admitted, except such as shall b
contained in the notice, :

XIV. Every such action shall be brought within three months after the cause thereof
has arisen. ' ‘ .

XV. If on any information or suit brought to trial under this Act, on account of any
seizure, judgment shall be given for the claimant, and the Judge or Court shall certify on
the record that there was probable cause of seizure, the claimant shall not recover costs,

and the person who made the seizure shall not be liable to any indictment or suit on -

account thereof.  And if any suit or prosccution be brought against any person on account
of such scizure, and judgment shall be given against him, and the Judge or Court shall
certify there was probable cause for the scizure, then the plaintiff, besides the thing seized
or its value, shall not recover more than two pence damages, and no costs of suit; and the
defendant shall not be fined more than one shilling. . ‘ ‘

" XVI. The seizing ofticer may, within one month after notice of action received, tender
amends to the party complaining, or his attorney or agent, and plead such tender.

XVIIL All actions for the recovery of penalties or forfeitures imposed by this Act
must be commenced within threc years after the offence committed.

XVIIL No appeal shall be prosccuted from any decree or sentence of any Court in
this province, touching any penalty or forfeiture hereby imposed, unless the inhibition be
applied for, and decreed, within twelve months from the decree or sentence being
pronounced. ‘

' No. 5.
Prince Epwarp Isnanp Act, 6 Vicroria, Car. 14,

Ax Acr relating to the Fisheries, and for the Prevention of lilicit Trade in Prince Edward
Island, and the Coasts and Harbours thereof.

WHEREAS by the Convention made between His late Majesty King George the
"Third and the United States of America, signed at London on the twentieth day of October,
in the year of Qur Lord one thousand eight hundred and eighteen, and the statute made
and passed in the Parliament of Great Britain, in the fifty-ninth year of the reign of His
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late Majesty King George the Third, all foreign ships, vessels, or boats, or any ship,

vessel, or hoat, other than such as shall be navigated according to the laws of the United
Kingdom of Great Britain and Irelaud, found fishing, or to have been fishing, or preparing
to fish, within certain distances of any coasts, hays, creeks, or harbours whatever, in any

part of ILis Majesty’s dominions in America, not included within the limits specified in the

first Article of the said Convention, are liable to seizure: and whereas the United States .

did, by the said Couvention, renounce for ever any liberty enjoyed or claimed by the
inhabitants thereof to take, dry, or cure fish on or within three marine miles of any of
the coasts, bays, creeks, or harbours of His Britannic Majesty’s dominions in America, not
included within the above-mentioned limits : provided however that the American fishermen

should be admitted to enter such bays or harbours for the purpose of shelter, and of

repairing damages therein, of purchasing wood, and of obtaining water, and for no other
- purposes whatever, but under such restrictions as might be necessary to prevent their
taking, drying, or curing fish therein, or in any other manuer whatever abusing' the

privileges thereby reserved to them: and whereas no rules or regulations have been made’

for such purpose, and the interests of the inhabitants of this Island are materially impaired :
and whereas the said Act does not designate the persons who are to muke such seizure as
aforesaid, and it frequently happens that persons found within the distances of the coasts

aforesaid, infringing the Articles of the Convention aforesaid, and the enactments of the.

statute aforesaid, on being taken possession of, profess to have come within said limits for
the purpose of shelter, and repairing damages therein, or to purchase wood and obtain
water, by which the law is evaded, and the vessels and cargoes escape confiscation, although

" the cargoes may be evidently intended to be smuggled into this Island, and the fishery

carried on contrary to the said Convention and statute: Be it therefore enacted by the
Lieutcnant-Governor, Council, and Assembly, that from and after the passing of this Act,
it shall be lawful for the officers of Her Majesty’s Customs, the officers of Impost and
Excise, the Sherifls and Magistrates throughout this Island, and any person liolding a
commission for that purpose from his Excellency the Lieutenant-Governor, for the time
being, to go on board of any ship, vessel, or boat within any bay, port, creek, or harbour

Officers of Customs,
&e., authorized to
board vessels, &e.,
within three marine
miles of this island.

Power of such officers,
&e. '

in this Island, and also to go on hoard any ship, vessel, or hoat hovering within ‘three .

marine miles of any of the coasts, bays, creeks, or harbours thereof, and in either case
frecly to stay on board such ship, vesscl, or boat, as long as she shall remain within such
port or distance, and if any such ship, vessel, or boat he bound elsewhere, and shall
continue so hovering for the space of twenty-four hours after the master shall have been
- required to depart, it shall be lawtul for any of the above enumerated officers or persons to

b
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bring such ship, vessel, or boat into port. and to scarch and examine her cargo, and to
examine the master upon oath, touching the cargo and voyage : and if there be any goods
on hoard prohibited to be imported into this Island, such ship, vessel, or hoat, and the
cargo laden on board thereof, shall be forfeited; and if the said ship, vessel, cr hoat shail
e foreign, and not navigated according to the law of Great Britain and Ireland, and shall
have heen found fishing, or preparing to fish, or to have been fishing, within such distance
of such coasts, bays, creeks, or harbours of this Island. such ship, vessel, or hoat, and their
respective cargoes, shall be forfeited ; and if the master or person in command thereof shall
not truly answer the questions which shall be demanded of him in such examination, he
shall forfeit the sum of one hundred pounds. ' ‘

1. Ané be it further enacted, that all goods, ships, vessels, and bhoats, liable to
forfeiture under this Act, shall and may be seized and secured by any such officer of Her
Majesty’s Customs, ofticer of Impost and Excise, Sheriffs, Magistrates, or other person
holding such commission as'aforesaid, and every person who shall in any way oppose,
molest, or obstruct any officer of the Customs, officer of Impost and Excise, Sheriff,
Magistrate, or other person so commissioned and employed as aforesaid, in the exercise of
his office, or shall in any way oppose, molest, or obstruct any person acting in aid or assis-
tance of such officer of Customs, officer of Impost and Excise, Sheriff, Magistrate, or other
person so commissioned and employed as aforesaid, shall, for every such offence, forfeit the
sum of two hundred pounds. ‘ Co

IT1. And be it further enacted, that all goods, ships, vessels and hoats. which shall be
seized as being liable to forfeiture under this Act, shall be taken forthwith and delivered
into the custody of the Collector of Customs, at the Custom-house next to the place where
the same were seized, who shall secure and keep the same in such manner as other vessels
and goods seized are directed to be secured by the Commissioners of Her Majesty’s
Customs.

IV. And be it further enacted, that all goods, ships, vessels, boats, or other things,
which shall have been condenmed as forfeited under this Act, shall, under the direction of
the principal officer of the Customs or Excise, where such seizure shall have been secured,
be sold by public auction to the best bidder, and the produce of such sale to be applied as
follows, that is to say: the amount chargeable for the custody of said goods, ship, vessel,
boat, or any other thing so seized as aforesaid, shall be first deducted and paid, and the
residue divided into twi equal moieties—one of which shall be paid to the officer or other
person or persons legally seizing the same, without deduction, and the other moiety to the
Government, and pad into the Treasury of this Island—ail costs incurred having been first
deducted therefrom : provided always, that it shall be lawful for the Lieutenant-Governor
in Council to direct that any of such things shall be destroyed, or reserved for the public
service. ‘ :

V. Aud be it further enacted, that all penalties and forfeitures which may be hereafter
incurred under this Act, shall and may he prosecuted, sued for, and recovered, in the Court
of Vice-Admiralty having jurisdiction in this Island. . Y ' ‘

VI. And be it further enacted, that if any goods, or any ship, vessel, or boat shall be
seized, as forfeited under this Act, it shall be lawful for the Judge or Judges of any Court:
having jurisdiction to try and determine such scizures, with the consent of the person
seizing the same, to order the delivery thereof, on sccurity, by bond, with two sufficient
sureties, to be first approved by such seizing oflicer or person, to answer double the value
of the same in case of condemnation, and such bond shall he taken to the usc of Her Majesty,
in the name of the Collector of the Customs, in whose custody the goods, or ship, vessel, or
hoat may be lodged, and such bond shall be delivered and kept in the custody of such
Collector; and in case the goods, or ship, vessel, or boat shall be condemned, the value
thereof shall be paid into the hands of such Collector, who shall cancel such bond, and
distribute the money paid in such manner as is above directed. ‘

VII. And be it further enacted, that no suit shall be commenced for the recovery of
any penalty or forfeiture under this Act, except in the name of Her Majesty, and shall be’
prosecuted by ller Majesty’s Advocute or Attorney-Generaly or, in his absence, by the
Solicitor-General, for this Island ; and if any question shall arise, whether any person is an -

Cofficer of the Customs, Excise, Sheriff, Magistrate, or other person authorized to seize as

aforesaid, viva vace evidence may be given of such fact, and it shall be deemed legal and

suflicient evidence. ‘

. VIII. And be it further enacted, that if any goods, ship, vessel, or hoat shall be seized
for ‘any cause or forfeiture under this Act, and any. dispute shall arise whether the same .
‘have been lawfully seized, the proof touching the illegality thereof shall be on the owner
or claimant of such goods, ship, vessel, or boat, and not on th(; officer or person who shall
scize and stop the same. A :

IX. And be it further enacted, that no claim to anything seized under this ‘Act and
returned into Her Majesty’s Court of Vice-Admiralty for adjudication, shall be admitted,
unless such claim be entered in the name of the owner, with his residence and occupation, -
nor unless oath to the property in such thing be made by the owner, or by his attorney
or agent, by whom such claim shall be entered, to the best of his knowledge and belief,
and every person making a false oath thereto shall be deemed guilty of a misdemeanour,
and shall De liable to the pains and penalties to which persons are liable for a mis-
demeanour. 4 ‘ ‘ ‘ ‘

X. And be it further éllacted; that no person shall be admitted to enter a claim to

~ anything seized in pursuance of this Act, and prosecuted in this island, until sufficient
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security shall have been given in the Court where such seizure is prosecuted, in a penalty
not exceeding sixty pounds, to answer and pay the costs occasioned by such claim, and in
default of giving such security, such things shall be adjudged to be forfeited, and shall he
condemned. ‘

XI. And be it further enacted, that no writ shall be sued out against, nor a copy of

any process served upon, any officer of the Customs, Excise, Sheriff, Magistrate, or other.

person authorized to seize as aforesaid, for anything done in the exercise of this office,
until one calendar month after notice, in writing, shall have been delivered to him, or left
at his usual place of abode, by the attorney or agent of the party who intends to sue out
such writ or process, in which notice shall be clearly and explicitly contained the cause of
action, and the name and place of abode of the person who is to bring such action, and
the name and place of abode of the attorney or agent, and no evidence of the cause of such
action shall be produced, except of such as shall be contained in such notice,and no verdict
shall be given for the plaintiff unless he shall prove on the trial that such notice was
given, and, in default of such proof, the defendant shall receive in such action a verdict
and costs, or judgment of nonsuit shall be awarded against the plaintiff, as the Court shall
direct. ‘ ‘
XII. And be it further enacted, that every such action shall be brought within three
calendar months after the cause thereof, and shall be laid and tried in Her Majesty’s
Supreme Courtof Judicature for this island, and the defendant may plead the general issue,
and give the special matter in evidence : and if the plaintiff shall become nonsuited, or
shall discontinue the action, or if, upon a verdict of demurrer, judgment shall be given
against the plaintiff, the defendant shall receive treble costs, and have such remedy for the
same as any defendant can have in other cases where costs are given by law.

XIII. And be it further enacted, that in case any information or suit shall be brought
to trial, on account of any seizure made under this Act, and a verdict shall he found for the
claimant. thercfore, and the Judge or Court before whom the cause shall have been tried,
shall certify on the record that there was probable cause of seizure, the claimant shall not be
entitled to any costs of suit, nor shall the person who made such seizure be liable to any action,
indictment, or other suit or prosecution on account of any such seizure; and if any such
action, indictment, or other suit or prosecution shall be brought to trial against any person
on account of such seizure, wherein a verdict shall be given against the defendant, the

“plaintifi; besides the things seized or the value thereof, shall be entitled to no more than

two pence damages, nor to any costs of suit, nor shall the defendant in such prosecution be

fined more than one shilling. o ‘

XIV. And be it further enacted, that it shall be lawful for any such officer of the
Customs, Excise, or Sheriff, or Magistrate, or other person authorized to seize as aforesaid,
within one calendar month after such notice, to tender amends to the party complaining, or
his agent, and to plead such tender in bar to any action, together with other pleas, and if
the jury shall fiad the amends suflicient, they shall give a verdict for the defendant, and in
such case, or in case the plantiff’ shall become nonsuit, or shall discontinue his action, or
~ judgwment shall be given for the defendant upon demurrer, then such defeudant shall be
entitled to the like costs as he would have Dheen entitled to in case he had pleaded the
general issue only 5 provided always, that it shall be lawful for such defendant, by leave of
the Cowt where such action shall be brought, at any time before or after issue joined, to
pay money into Court as in other actions. o S

XV. And be it farther enacted, that in any such action, if the Judge or Court before
whom such action shall be tried, shall certify upon the record that the defendant or
defendants in such action acted upon probable cause, then the plaintiff in such action shall
not he entitled to more than two pence damages, nor to any costs of suit.

XVI. And be it further enacted, that all actions or suits for the recovery of any of the

- penalties or forfeitures imposed by tius Act may be commenced or prosecuted at any time.

within three vears after the ‘offence was committed by reason whereof such penalties or
Aorfeitures shall be incurred, any law, usage, ‘or custom to the contrary notwithstanding. -

XVIL And be it further enacted, that no appeal shall be prosecuted from any decree
~or sentence of any of Her Majesty’s Courts in this Island, touching any penalty or forfeiture
iposed by this Act, unless the inhibition shall he applied for' and decreed within twelve
months from the time when such decree or sentence was pronounced, '

- XVIIL And be it further‘enacte‘d, that this Act shall not go intoﬁ force or be of any
“cffect until Her Majesty’s assent shall be signified thereto, and an order made by Her
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No. 6.

Order in Council of September 3, 1811
At the Court at Windsor, the 3rd Scptember, 1811,

Present :
The Queen’s Most Ixcellent Majesty in meul

WHE RLAS by an Act passed by the Licutenant-Governor, Council, and Assembl:y
of Prince Edward Island, on the 15th of April, 1813, intituled ““ An Act relating to the
Fisheries, and for the Pre\‘cntmn of Ilicit T'rade in l’rmoe Edward Island, and the Coasts
and Harbours thereof,” it is amongst other things enacted that the said Act shall not go
into force or he of any effect’ unml Her \h]est\ s assent shall be signified thereto, and an
Order be made by Her Majesty in Council that the clauses and provisions of the said Act
shall be the rules, regulations, and restrictions respecting the fisheries on the coasts, bays,
creeks, or harbours of the. Island of Prince Edward: And whereas Her Majesty hath, by
an Order in Council, hearing even date therewith, signified her Royal assent to the aforesaid
Act, by specially u')nﬁrmmur the same: And whereas it is expedient that, in pursuance of
the said recited Act, the rules, regulations, and restrictions 1especting the fisheries in the
said Act mentioned, should be cunhrmed and Her Majesty was this day pleased, by and
with the advice of Her Privy Council, and in pursuance of the said Act, to declare, and it
is hereby accordingly declared, That the clauses and provisions of the aforesaid Act shall he
the rules, regulations, and restrictions respecting the fisheries on the coasts, bays, creeks,’
or harhours of the Island of Prince Edward. Whereof the Governor, Licutenunt-Gnvcrnor,
or Commander-in-chief of Her Majesty’s said Island of Prince Iidward for the time being,
and all other persons whom it may concern, are to take notice and govern themsclw_s

accordingly.
(Signed) C. C. GREVILLE.

No. 7.
l/ & 18 Vicr., car. 104, skc. 103

103. That the offences 11e1emafter mentioned shall be punishable as follows (t}nt is

to say) :—

(1) If any person uses the British flag and assumes the British national character on
board any ship owned in whole or in part by any persons not entitled by law to
own British ships, for the purpose of making such ship appear to be a British
ship, such ship shall be forfeited to Her M'gem' unless such assumption has .
been made for the purpose of escaping capture by an enemy or by a foreign ship
of war in exercise of some belligerent right ; and in any proceeding for enfomn«r\
any such forfeiture the burden of proving a ftitle to use the British flag and
assume the British national character slmll lie upon the person using and

- assuming the same:

(2.) If the master or owner of any British ship does or permits to he done any matter
or thing, or carries or permits to be carried any papers or documents, with intent
to conceal the British character of such ship from any person entitled by British
law to inquire into the same, or to assume a’ foreign character, or with intent to
deceive any such person as lastly hcrembefore mentioned, such slnp shall he
forfeited to Her Majesty ; and the master, if he commits or is privy to the
commission of the offence, shall be guilty of a misdemcanour:

(3.) If any unqualified person, except in the case of such transmitted interests as are
hereinbefore mentioned, acquires as owner any interest, either legal or beneficial,
in a ship using a British flag and assuming the British character, such interest
shall be forfelt;ea to Her M'qesry :

(4.) If any person, on behalf of limself or any other person. or body of persons,

© wilfully makes a false declaration touching the qualification of himself or such
other person or hody of persons, to .own British ships or any shares therein, the
declarant shall be trullt§ of a misdemcanour; and the ship'or share in resp(,ct of

-which such declaration is made, if the same has not been forfeited under the
foregoing provision, shall, to the extent of the interest therein of the person .
m'lkmfr the declaration, nnd unless it is shown that he had no authority to make
the same, of the parties on behalf of whom such dcclaratlon is m'lde, be forfeited

to Her Majesty: .

“And in order that the above provxsxons as to f'urfcxturm may he cwmed into effeet it shall -

be lawful for any commissioned officer on full pay in the military or naval service of ller

- Majesty, or any British ofticer of Customs, or any Dritish Consular oflicer, to seize and

detain any ship which has, either wholly or as to any share therein, become subject to
forfeiture as aforesaid, and to bring her for adjudication before the High Court of Admiralty

‘in England: or Ireland, or any Court having Admiralty JLlrxs(llctloxx in Her Majesty’s

donnrnons ~and such Court may thereapon malke such order in the case as it may think

_fit, and may award to the officer bringing in the same for adjudication such pln-tlon of the

proceeds of the S'zle of any forfeited. slnp or sh'ue as it may think rwht




