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PROCEEDINGS UNDER THE INSOL-
VENT ACT.
ill'lt‘lllle case of The Queen v. Jobin, to be found
Pealie Present issue, shows that the Act re-
as tng the. Insolvent Act has been worded so
Dd: Permit the escape of a person indicted
D&ssgrdus })}"oyisions before the repeﬂ‘lin g Act was
0 be - This ix unfortunate, as it lx.s, of L:ou.rsc,
o encre‘grctted that those charged with anmal
Pure| €8 sh(ntld escape trial. on objections of a
¥ technical nature. The Act contains this
m;fsei “In any casc where the estate of an in-
ent has heen vested in an ofticial assignee
m:‘:t‘v‘ the passing of this Act” The indict-
repea[‘()f Jobin having been drawn‘bcfore the
ave Ing .Act- was passed, no foresight could
v thol":lated the difticulty which was held
ndicge Cour.t to be fatal, namely, that the
aCCus:gem did not allege that the estate o'f the
fore thhad betj,n vested in an oﬂ.iciul assignee
Prosee 1¢ passing of the repealmg Act. ’.“w
ang w[llltlon could have proved this as a fact,
o np _e“'the indictment was framed .ther-e was
co:?sm(y for alleging it. The point i8 one
ting tlsllderable nicety, and the accused, in get-
tilyy e benefit of the ruling, profits by a sub-
Dot often available under the modern

i

Bys .
mmt_;m of criminal procedure. 1t may be re-
. r%ed that no motion was made to amend the

1ng;

cu]:ctment-a mode of getting over the diffi-

ti()ny Which would probably have been sanc-
¢4 by the Court, in view of the clause of the

e .
repoisretatlon Act referred to in the note to the

NOTES OF CASES.

COURT OF QUEEN'S BENCH.

[crowN sIDE.]

MonTREAL, April 7, 1880.
Ramsay, J.

Tre Quegn v. Josern Kenrn et el
ee~Obstructing the Channel of u Nuvigable
3 River.
©8eph Kerr, John McLane and Joseph E.

Nuiaa

Brownell were indicted for that they, on the
22nd day of June, in the year of Qur Lord 1879,
at the parish of Vaudreuil, in the district of
Montreal, unlawfully and wilfully did obstruct
the free passage of a certain river, to wit: the
Ottawa River, to wit: a certain part of the said
Ottawa River there situate, to wit, at tue parish
of Vaudreuil, the said river being & public and
navigable river, by then and there leaving a
certain raft composed of railway ties thereon
for a long and uureasonable time, to wit, six
weeks, and refusing to remove the said raft
when thereunto required, and thereby prevent-
ing one Francois Xavier Archambault and
others from passing thercon and therein, com-
mitting thereby a public nuisance aod great
injury and prejudice to the said Frangois Xavier
Archambault and others as aforesaid, and to
the public.

The evidence established that the raft arrived,
towed by a steamer, on the 22nd June, and re-
mained till about the 2nd or 3rd of August, by
which time it was all removed. It was also
proved that the raft was 250 feet long by 150
feet wide, that it almost filled the whole chan-
nel of the river between the west shore of the
Ottawa River and a small island or shoal, the
channel being from high water mark to high
water mark only 260 feet in width, and that it
absolutely barred the whole available channel,
at all events at first. The defence, amongst other
things, proved considerable diligence in remov-
ing the raft by cribs, beginning the work the
day after the arrival of the raft, but that not-
withstanding this diligence the whole raft was
not removed until the time above mentioned,
because of the small space of ground belonging
to the Grand Trunk Railway, by which the
wood could be landed. The evidence also es-
tablished that McLean and Brownell came
down in charge of the raft, and that the raft
was under the control of Kerr, on whose orders
the other two defendants acted.

Ramsay, J., in charging the jury, said: The
cage is not one which demanded the warm ap-
peals that have been made to the sympathies of
the jury, nor is it necessary to examine whether
the complainants might have taken any other
method to vindicate their rights or not. By
the criminal law of England a public nuisance
is an indictable misdemeanor, and the offence
laid to the defendants’ charge is a nuisance, at
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all cvents the defendants bhave not demurred
to the indictment nor sought to quash it. The
question then is, have the prosecutors proved
their case ?
tion of the evidence, I shall read you the text

of a recognized authority which gives a defini- |

tion of a nuisance: “Nuisance, nocumentum or

'

Before entering into an examina- |

annoyance, significs anything that worketh '

hurt, inconvenicnce or damage, and nuisances |

are of two kinds, pudlic or common nuisances,
which affect the public and are an annoyance
to all the King's subjects, and private nuisances,
which may be defined as anything done to the
hurt or annoyance of the lands, tenements or
hereditaments of another.”—2 Russell, 418.
The limit to this definition is expressed ina
very few words: « But the annoyance or neg-
lect must be of a real and substantial nature.”

There are therefore two sorts of nuisances,
one which aftects or is of a nature to affect all
Her Majesty’s subjects, and another which
affects private and individual rights. The
former is indictable, the latter is not.

The Court of Appeals held in the case of Mc-
Bean § Curlisle, that the interruption of a pri-
vate river, not fully navigable, but only float-
able, gave rise to an action of damages,—that
is to say, that the interruption was a nuisance,
whether an indictable one or not, it is not now
necessary to determine. In another case, of
Dunning & Girouard, it was held by the Supe-
rior Court, and the judgment was confirmed
in Appeal, that mooring a raft in the St.
Lawrence for weeks opposite the property of
the plaintiff was also a nuisance which gave
rise to an action by the proprietor for damages.

Now under this cxplanation of the law you
have to look at the facts that are proved. It is
pleasing to be able to say that therc is no
esscntial difference bLetween the evidence of
witnesses on the part of the prosecution and
those of the defence, except as to the distance
the raft was pushed from the shore on the day
after the arrival of the raft. But perhaps this
is not of much importance, for it seems to be
satisfactorily proved that the raft filled the
whole of the channel that could be used for
navigation. Two matters have, however, been
put forward on the part of the defence. Tt was
said, firstly, that the great commercial interests
of the country required that those bringing
down lumber in rafts should have the power to

stop in the way this raft had done, that th¢
Grand Trunk Railway r:quired ties and could
not conveniently get thum in any other way
This argument is not a good one, for if the
defendants had a right to block up one chab-
nel for weeks, another person with araft might
block up another, and so ou till all means ©
circulation were rendercd impossible, and
thus the trade would be confined to thosé
parties who came first. This defeuce then i8
perfectly illusory and unsound. The nexb
means of defence relied on is that the defend-
ants had used great diligence in brcaking up
the raft and diminishing the annoyance. ‘I'bi8
argument is much more plausible than the
other, and if it had been shown that the raft
took up the position complained of, by stress of
weather so irresistible that those conducting it
could not have prevented it, then this defence
would have been a complete answer to the
charge. But in this case the parties took up
their position deliberately, and knowing per-
fectly the result of the procecding. They were
towed into the channel opposite Mr. LacroiX
property by a steamer, and it does not apped®
that there was any reason for their taking up
the position they did except that it was the
most couvenient place for them to lay-to iB
order to discharge their ties. Under these cif-
cumstances this line of defence is no more ten-
able than the other. Your enquiry is, theres
fore, as to the naked fact of whether there was
a public nuisance or not. As matter of law the
voluntary obstructing a channel of a navigabl®
river for weeks, in such a way as to prevent the
rest of the public from using it, without being
authorized by competent authority, is a publi¢
nuisance. Of course you may disbelieve 81}
the witnesses and arrive at the conclnsion thab
there was no raft and no channel, and that th®
whole story is a fabrication, but if you do not
think that, I cannot fancy there can hLe much
doubt as to what your verdict will be. TWO
letters have been put in to establish some 5016
of understanding between the parties, but both
parties seem to agree that these letters have 0O
influence in the case. Chief Justice Dorio®
appears to have been satisfied with a sort ©
balf assurance on the part of th2 chief enginee?
of the Grand Trunk Railway Company, but Mr.
Archambault and Mr. Lacroix were not, 80

they have continued the prosecution. They b
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;:::feet }‘ight to do this, and it cannot affect
verdict.
he jury found the defendants Guilry.
for t‘h“SAY, J. Tt appears that the nuisance ix
Ivine moment, at an end, and the prosecutors
iCateg m'flmated that they only desired to vin-
ice w};hell" rights, and to put.a stop to a prac-
ed f‘ch it seems has been going on for years,
own : ¢ndants will be admitted to bail on their
on thscf;’gmzfmces, to appear before this Court
and 1 st day of next term. If between this
en there is no repetition of the offence
i ?tl:)‘tniShment will probably be nominal, but
°ient1L otherwise, the punishment will be suffi-
an ay ex(fl.nplm'.\;f to be a lesson to defendants
Warning to others. -
7evost and Geoffrion for the prosecution.
acmaster and St. Pierre for the defendants.

COURT OF QUEEN’S BENCH.
[Crowx SipE.]
Montreal, April, 1880.

) The Queen v. EDOUARD JOBIN.
nd‘ctm’"t under Insolvent Act of 18715—Continua-
ton of proceedings after the repeal of the Act.
ung’::‘s‘\", J. This is an indictment (No. 34)
ing Athe Insolvent Act of 1875 and the amend-
o fendCts. Leave having been granted to the’
e ant to withdraw his plea of #not guilty;

It iW moves to quash the indictment.

. I: contended by the defendant, firstly : that
acc“m‘:f)lvent Acts have been repealed since the
Whigt, lon was laid, and that the saving clause

cﬁm.reserves all proceedings does not include

esa".“"l prosecution. ‘The precise words of

) Vm‘g clause are the following :—

Mol:ov‘ded’ that all proceedings under “ The
afol‘eg:’?t Aft of 1875,  and the amending Acts,
ve id, in any case where the estate of an insol-

as been vested in an official assignee before the
Plete’g] of this Act, may be continued and com-
saiq Athereunder; and the provisions of the
. ::8 hereby repealed shall continue to
vent g, such procecedings, and to every insol-
& ected thereby, and to his estate and
and to all assignees and official assignees
ted or acting in respect thereof, in the
Manner and with the effect as if this Act
1ot been passed.” A

®re can be no doubt that no proceeding can

€0 under a repealed statute for what was

8Ppoin
Same

done before, unless there be a saving clause
sufficiently explicit to reserve the right, and a
prosecution begun before the repeal, but not
terminated, does not alter the matter. Nor will
a penalty be corsidered to be reserved by con-
struction. So where the civil code re-enacted the
dispositions of the 76th section of the C. 8. L.C,
cap. 37, with regard to the obligation of Regis-
trars to keep certain books and an index, and
failed to re-enact the penalty contained in the
statute, the Court of Appeal dismissed a qui tam
action for the recovery of such penalty. Monti-
zambert § Dumontier, Quebec, 6th March, 1877.
We have, therefore, to inquire whether the
saving clause quoted above is sufficient to
reserve the right to a criminal prosecution. It
will at once be conceded that the right to indict
is virtually swept away, if the right to inflict the
punishment does not remain. The form of the
clause, in the case before us, strikes one imme-
diately as being extraordinary. At all events,
it does not precisely meet the terms of the sec-
tion under which this indictment is drawn. The
section 140 applies to “any insolvent who with
regard to his estate,” does certain things,
whereas the saving clause applies to cases where
the estate of an insolvent has been vested in an
official assignee before the passing of the Act, and
to ingolvents affected by such proceedings, 7. e.,
proceedings with regard to a vest-d estate, and
to his estate and effects. I asked Mr. Geoffrion
how, from the indictment, it could be discovered
that the accusation was within the limitation of
the 1aw as it now stands. He argued that the
indictment was good when drawn, and that it
would be a matter of proof that the estate had
been vested in an official assignee. This answer
appears to me to be hardly satisfactory, for it
amounts to this, that in order to sustain the
indictment it would be necessary to prove what
was not pleaded, namely, that the insolvent’s
estate had been vested in an official assignee. It
is true no foresight of the prosecution could
have provided for this, but is it not the conclu-
sion from this that the saving clause does not
preserve, ina practical form, the criminal prose-
cution? If the repealing Act had simply re-
served from its operation all proceedings begun
before it was passcd, I should have thought it
covered all proceedings, whether civil or crim-
inal, and the authorities cited by Mr. Kerr do not
establish, I think, any doctrine contrary to this
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view, In the case of the United Statesv. Mann,
quoted in a note to Potter's Dwarris, p. 157, the
reservation was for suits for penalties and for-
Jeitures, and this was held not toinclude a prose-
cution for an offence punishable by fine and
imprisonment. In a case reported, 7 Wheat.
p. 551, decided by Chief Justice Marshall, whose
opinion is entitled to the highest consideration,
from the brevity of the report it is somewhat
dificult to seize the distinction. It seems,
however, that a temporary Act was passed, and
before it expired by limitation, it was repealed,
and the Court held « that an offence against a
temporary Act, committed after the time it
would have ceased to have force of law, cannot
be punished after the expiration of the Act,
unless a particular provision be made by law
for the purpose,” and that a proviso in the
following words was not sufficient : « Provided,
nevertheless, that persons having offended
against any of the Acts aforesaid may be prose-
cuted, convicted and punished as if the same
were not repealed, and no forfeiture heretofore
incurred by a violation of any of the Acts afore-
said shall be affected by such appeal. « The
obvious construction of this clause,” sald Chief
Justice Marshall, «“is that the power to prose-
cute, convict and punish offenders against ecither
of the repealed Acts, remains as if the repealing
Act had never been passed. It does not create a
power to punish, but preserves that which before
existed.” ‘

I think, therefore, that the indictment must be |

quashed, because the proviso is not practically
applicable to this criminal prosecution. *Being
of this opinion, it becomes unnecessary to
examine the other objections taken.

* At the argument, the attention of the Court was
not directed to the Interpretation Act of 1867 (31 Vie.,
Cap. 1, Sec. 7, 37thly), in which this disposition exists:
** No offence committed and no penalty or forfeiture
incurred, and no proceeding pending under any Aect
at any time repealed, shall be affected by the repeal,

except that the proceedings shall be conformable, !

when necessary, to the repealing Act, and that, where

any penalty, forfeiture or punishment shall have been |

mitigated by any of the provisions of the repealing
Act, such provisions shall be extended and applied to
any judgment to be pronounced after such repeal.” It

is evident that this statute does not cover the case |

decided by the Court; but it would seem to furnish
ground for allowing an amendment of the indictment
to make it ** conformable to the repealing Act,” if such
amendment had been asked for. See Thirty-fifthly.

|

i
|
i
|
1

The same objection, of course, applies t0
indictments Nos. 32 and 33, which are als®
quashed,

Geoffrion for the private prosecutor.

W. 11. Kerr, Q.C., for the defendant.

COURT OF QUEEN’S BENCH.
[APPEAL 8IDB.]

MonrrEAL, Feb. 3, 1880.

Sir A. A. Dorioy, C. J., Moxk, J., Ramsay, J
TrssiER, J., Cross, J.

Levue (plff. below),Appellant ; and Trg WEeSTERN
AssuraNCE ('o. (defts. below), Respondents.

Insurance (Marine)—Seaworthiness— Burden o
Lroof— Proof made by statement and protest of
Muster and adopted by the insured.

The action claimed $1000, insurance oP
freight in a certain schooner called 7'rovidences
for a voyage « from Mingan, on the north shoré
to Recollect,-vie Cow Bay, (‘ape Breton, $500
and from P’ort Recollect to Montreal &500. The
alleged loss took place after leaving Cow Bay-

The defence was that the vessel was unsess
worthy at the time the policy attached, that is:
before leaving Mingan.

It appeared that the schooner left Montreal,
in the spring of 1868, with a cargo of flour, &C.,
which was discharged at Mingan, and thence
the vessel proceeded to Cow-Bay where it was
loaded with a cargo of coal. After leaving CoW
Bay, the vessel was found to be sinking, and it
put into Sydney, but after repairs there it was
still unseaworthy, and vessel and cargo weré
subsequently lost.

The judgment of the Court below, (BELAN®
GER, J.) dismissed the action for the following
reasons :—

“Considérant que pour avoir droit d'action
contre la défenderesse pour le montant de 13
police d’assurance émanée en sa faveur le 22
Juin 1868, par la défenderesse, sur le fret de 18
goélette Providence depuis le port de Mingan,
jusqu'h Montréal, en passant par Cow.Bay et le
Port Recollet alias Regollet ; et ce, i raison dé
la perte du dit vaisscau, dans le golfe St. Lat~
rent, le 31 :Aoht 1868 : ainsi que le dit montant

- ($1000) est réclamé dans et par son action eP

cette cause, le dit demandeur était tenu, par f’t
en vertu de l1a dite police, de fournir prélimi-
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:::m‘fnt d la dite défenderesse la preuve de
. cnter.ét dans le fret;

Onsidérant que le dit demandeur n'a pas
,insltliten .Pl'euve qu'il edit, en auc'un temps .avant
‘éfendmlon de la présente action, fourni & la
intéré:resse une preuve quelconque fle son
rensg .dans le dit fret, malgré que la défende-
Teng :}t» par une de ses défenses, nié f()l‘lflelle-
qui) ““?glm .du demandeur ten‘dant 3 affirmer
pl‘élix:'vm-t effectivement fourni cette preuve
en inaire : et qu'il n'est pas non plus établi

Preuve que la défenderesse ait en aucun
™Ps renoncé ni formellement ni impliciterent
?lcl d"‘{it d’exiger 1a dite preuve préliminaire;
emaonsldérant qu'il est en preuve que le dit
0§ I:lde‘lr a fait faire d la dite goéletie, au port

“nsy ney, diverses réparations et changements
en "‘l‘opter les mesures de prudence exigées

Fareilg cas;
e“fgf"lsidf’arant quil n'est pas prouvé qu'avant

a ditlere faire ces réparations et changements a
. goélette le dit demandeur ait fait inspec-
ni q: dite goglette par un ou des inspecteurs,
ota f: les dites réparations et changements} ({I)t
cﬂtio:'s sous.la direetion et suivm{t les speclﬁ:
que ) 8 d.es dits inspecteurs ; et qu'il est prouve
e i:s ‘_hts changements ou modifications dans
centy vaisseau, consistant dans l'abaissement du
nent:board et sa fixation d’'une maniére perma-
881111;'& Pu changer et augmenter les risques
eur "’ts par la défenderesse vis-d-vis le dfeman-
an d’éet 2 de fait changé et augmenté ces risques
Timent de la défenderesse et sans son

« ntiment§
os Ci:nsmémnt que le dit demandeur, en faisant
p"ﬂpr: changements dans le dit vaisseau de son
Texg, chef et sans I'assentiment de la défende-
ig’a:_assumé les dits risques et a forfait i ses
ots e8;011!! vis-i-vis de la défenderesse, qui dés
tbouge dEVeflue déchargée des dits risques:
Pengr la dite action du demandeur avec dé-

8" etc.
nm:::“» J.(diss) Thisaction arises onan in-

oo of the freight of the schooner Providence.

31000.‘)1)611&“ by his action sought to recover

te]stool’jected now that there was no proof
and gy, tthe defendants of plaintiﬁ"s.' interest
actiop 0 recover before the institution of the
ang Pl;\i T.here. is no special plea to this effect,
the reco:‘(;lﬂ‘s intercst is clearly established by
- But defendants say that a special

plea was not necessary, because the plaintiff
alleged in this declaration that the formality of
preliminary proof had been observed. I do not
think that the general issue negatives suffi-
ciently the want of preliminary proof. It isa
« fin de non recevoir,” to which attention should
be at once directed, and if this is not done itis &
waiver of the ground. ¢« Le défaut d'intérét et de
qualité est un moyen que Von doit aussi proposer dés
Ventrée de cause, elc.” ¢ L'exception que Uon tire du
défaut dintérét et de qualité, s'appelle FIN DE NON
RECEVOIR, parce qu'elle a pour FIN, d'empécher que
Uon ne regoive celui qui a formé la demande, @ dis-
cuter si elle est biex fondée, etc.” 1 Pigeau, p. 163,
Perhaps the place and form of this pleading is
still more positively indicated by art. 136,
C. C. P. «The defendant may plead by peremp-
tory exception,” that is, not by preliminary\plea
within four days, «The non-completion of the
time, or the non-fulfilment of the condition
upon which the right of action depends.” I
think therefore that this matter is not fairly
in issue in this case.

On the merits the defendants pleaded very
specially that the vessel was rotten and unsea_
worthy, that there was an attempt made to
repair her which was totally insufficient, and
that she went to pieces from absolute rotten-
ness. 1t is also pleaded that she was impro-
perly loaded, and in violation of a positive
warranty. At the argument, it was further
urged that in any case there could only be a
condemnation for $500, as the insurance was
double, that is, that there were two voyages con-
templated, one from « Mingan " to ¢ Port Recol-
let,” and the other from the latter place to
Montreal.

The first point therefore we have to examine
is whether the vessel was sea-worthy or not’
at the time she left Mingan. This is purely
a question of evidence. There is some contro-
versy as to whether it is for the defendants or
the insured to make proof as to seaworthiness.
But, if it be held to fall on the plaintiff, the res-
ponsibility is very easily removed to the insurer
by presumptions arising from general facts, and
consequently the question is not generally of
any practical importance. The defendants have
therefore very properly pleaded specially the
facts on which they rely, and particularly
that the vessel became a wreck shortly
after she left the Port of Sydney where



126

THE LEGAL NEWS.

she had been repaired. On the other hand
the plaintiff insists on stress of weather to
rebut any presumption arising from these facts.
There is & point in the evidence which has to
some extent affected the judgment in the Court
below, and which was urged upon our attention
at the argument, that should be disposed of at
once. Itis that in making the repairs at Syd-
ney, the centre-board was made fast, and that
this was an alteration of the risk. The evidence
upon this point is very slight, but even were it
stronger, it would not avail defendants, for it is
not pleaded. The fastening down of the centre-
board can then only affect the case in so far as
it constitutes unseaworthiness which is fully
pleaded, and if it be considered that unsea-
worthiness, arising after the commencement of
the voyage, and not caused by gross negligence
or fault of the assured, can affect the recourse
against the insurer.

All positive evidence as to the state of the
vessel on leaving Mingan is wanting; butitis
proved that the vessel was repaired in Montreal,
and appeared sound on examination, that she
made out her voyage to Mingan and delivered
her Montreal cargo in good condition, so far as
we know, to the satisfaction of the shippers.
From that she proceeded to Cow Bay, where she
had a right to go to load, and took in her cargo
there. It was only after that there were any
signs of leakage. Now can we presume that
because the schooner became leaky the day after
she sailed from Cow Bay with a cargo, that she
was unseaworthy when she left Mingan. If not,
there is no evidence of any kind to establish
unseaworthiness at Mingan. Now upon this
point really the whole case turns, and it may
therefore be as well to examine how far the
leaky condition of a vessel shortly after its
departure from the place where the insurance
begins serves as evidence to establish unseawor-
thiness. It is clearly only presumption, and one
very uncertain in its application. In this parti.
cular case any such presumption is repelled by
other facts proved and already referred to,—
pamely, that she bad just delivered a cargo of
provisions in perfect condition, and that she had
made one stage of her voyage—from Mingan
to Cow Bay—without difficulty. We are not
even told by those who now rely on this sort
of presumption what the length of time was
between the vessel leaving Mingan and becom-

ing leaky. It does not supplement this defi*
ciency to say that she became leaky shortly
after leaving Cow Bay. Perhaps if it had been
shown that the running on a rock at Bersimif
or Bellesemis, took place hefore the departure
from Mingan, and that this accident was of 8
serious character, there might have been some-
thing to ground the presumption thatat Minga®
the schooner was not in a fit state to carry
freight. But we know nothing of the position
of Bersimis, and very specially we knoW
nothing of the nature of the accident, except the
confused statement of the extension of protests
which can only be considered as evidence
against plaintitf for the purposes for which it waf
made. I was not prepared for any difficulty on
this point when I wrote the notes from which I
am now reading, and therefore I must refer t0
a few authorities T have collected at rather
short notice. Phillips, after mentioning 8P
American case which decided that the protest
was evidence against the assured, gives Lord
Kenyon's ruling in Christian v. Coomlee, (3 EsP-
489), deciding it was not evidence ; and Phil-
lips adds, that this is the general doctriné
(2 Phillips, 2095). I would also refer to Send?
& Porter (2 Durnf. & E., p. 158), where the samé
doctrine is elaborately decided by the whole
Court. T understand the argument will be that
the master is agent of the assured. We must
take care not to be influenced with these slim
sayings of general practice. He is his agent 88
far as may be necessary to make a protest, bub
he is not his agent to give his impressions 9
voyage. Now the object of the protest is clesr
and has never varied, It is made for the pur-
poses of notice. In the “ (tuidon de la Mer ” We
find its object succinctly expressed. « Perte
avenant au navire ou marchandise assurée, 16
marchand chargeur fera faire son Delais par 1€
Greffier, notaire ou Sergent Royal A ses asst”
reurs avec déclarution quil espire estre pay®
des sommes que chacun aura assuré du dit jour
en deux mois.” p. 206.

It is next argued the captain was dead, and
that this admitted the evidence. The death of
a witness does not make evidence that which
was not evidence before.

Again, we have another pretention as a make*
weight. The owner adopted the captain’s story
in a subsequent protest. I don’t think this i8
a fair argument. Of course, if the assured deli-
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berate]y adopted the captain’s version as his own
88 to amount to confession, he would be
ca“ﬂ(.l by it; but a parrot-like repetition of the
anmaln’s narrative has not the characteristics of
shpa”e“a and no one reading this protest can
o Pose the assured has any personal knowledge
What he ig speaking of. His protest amounts
c&pti's’ the captain says so, and no more. Th'e
Wau:n does say it, but it does not follow it
reng U-}e. In addition to this the Bersimis occur-
© 18 an after-thought. The plea, special as
s :‘le kind of unseaworthiness complalined of,
sy « ent as to this accident. The defendants
ce Your vessel was rotten.” It is now sug-
Se8ted that she was damaged by running on a
ock. 1t is, moreover, a clumsily made argu-
Tfil;t‘ We heard nothing of all this at the bar.
‘hen, the schooner were sea-worthy on leaving
i;"}s‘}u, the risk began, and to escape from
Bbility for the loss the defendants must show
T gross negligence or direct fault on the
Part of the assured, to relieve the insurer. In
“gland it has been a question whether when
N8eaworthiness gupervenes, thc owners are
io:x:: LY l‘e.pair, if it be possible; and the opin-
orde the judges seems to have been that in
owne to free the insurer, the conduct of the
T8 must amount to gross negligence, so as
Constitute fraud or fault. Now, can it be said
e“:;uthere was such negligence on the part of
OVthc? It is proved that the vessel was twice
auled; and the last time so repaired as to
Pronounceq perfectly seaworthy, at a cost of
%:::‘1)- I.t is true, within a day and a half the
again sprung a leak, and was abandoned
€ crew and lost, If the voyage had begun
of OW Bay, and if there had been no evidence
numeglfe.smous weathier, we might have pre-
airly enough that she was unscaworthy
IM)sit;“v"oullllencement of the voyage. DBut the
€ proot of the storm that prevailed for

Y5, rebuts even this presumption.
esse l:lave, therefore, no proof of unseaworthi-
evi de: the commencement of the voyage, n.o
_— :e of negligence when the unseaworthi-
Pervened, and the presumption that she
but l"-"S%W(.\rthy on leaving Syduey is fully re-
ult 0;1 e:’l;ln if it were 'ground, in ab.seuce of
in!llrer e part of the insured, to re_lleve the
thAmn: I think there is no evidence to show
¢ schooner was improperly loaded.

There remains, then, only the question of the
amount of loss, and first, were thete two insur-
ances or one ?  Secondly, is the loss of freight
proved? With regard to the first question, I
think that there was nota double insurance, but
an insurance on oue voyage, with a mere parti-
tion as to the risk. Therefore, as the voyage
had begun, the risk attached, if there was any-
thing to insure ; but it does not appear there
was any positive contract, or any specific cargo,
on which the insurer could properly rely for
the second portion of the voyage. This point
could have been made perfectly clear by the
appellant, if the fact he now contends for were
true. 1 think, therefore, that he should only
recover for the freight from Cow Bay to Recol-
let, that is for $500 and costs.

Sir A. A. Doriox, C. J., said the majority of
the Court were of opinion that it was proved
that the vessel was unseaworthy when she left
Mingan. If she had becn seaworthy then, it
would not matter at what point she had become
unseaworthy, the guarauntee of seaworthiness
applying to the place where the voyage com-
menced, that is at Mingan. It was a rale that
a vessel starting on a round voyage must be in
such a state of seaworthiness that she does not
require any repairs, unless the repairs be necessi-
tated by storms or inevitable accident. If a
vesgel De in such a state as to require repairs
soon after commencing the voyage, the onus is
on the insured to show that she was seaworthy
when she started, and the insured cannot re-
cover if there be no evidence of damage after
the voyage commenced. The vessel in this
case started from Mingan ; there was no proof
that she met with any storm between Mingan
and Cow Bay. So her sinking condition after
leaving Cow Bay raised the presumption that
she was unseaworthy when she left Mingan.
There was no storm between Mingan and Cow
Bay, and yet as soon as she loaded at Cow Bay
she began to sink. The onus clearly was on the
insured to establish that she was seaworthy when
she left Mingan, but he had not proved that.
In addition, there was the statement of the
captain of the vessel, who was now dead. The
captain, after going back to the Magdalen
Tslands, made a protest as to the reason why he
abandoned the ship, and this was signed by
hiwm, and by the mate and one of the sea-
men. The protest did mnot speak of any
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accident to the ship. The captain afterwards
came to Montreal, and made an additional decla-
ration before notary, in which it was alleged that
after loading at Cow Bay they found that the
vessel was sinking, and they put into Sydney
and had the vessel repaired. This protest, con-
taining a statement that the vessel went on a
rock at Bersimis, was adopted and produced by
the owner of the vessel himself, the present
appellant. The only question was where was
Bersimis ? Was it after the risk attached or not?
Of course, if it was after the risk had attached,
the insured could recover. But if Bersimis was
before they came to Mingan, then the damage
was suffered before the risk attached, and the
vessel being then unseaworthy, the insured
could not recover. Now it is well known that
Bersimis is a place on the north shore, before
you come to Mingan. 1t was therefore for the
owner, appellant, to show that the vessel
was seaworthy when she left Mingan; but
instead of doing that, he had established that
damage was suffered before she touched at
Mingan. Even without the protest of the cap-
tain and its adoption by plaintiff there was
enough to confirm the judgment. But taking
also into account the protest, there could be no
doubt that the judgment was correct, and must
be confirmed ; but not on the points stated in
the judgment below, viz., first that the prelimin-
ary proof was not furnished to the company ;
and, secondly, that the vessel had become unsea-
worthy in consequence of imprudence in making
changes at Sydney. 'The majority of the Court
put the judgment upon the ground that the ves-
sel was not seaworthy when she left Mingan,
and therefore the policy did not attach.

The judgment is as follows :—

« The Court, etc.

« Considering that the schooner « Providence,”
mentioned in the policy of insurance on which
this action is brought, was not seaworthy when
she left Mingan, the place of departure for the
voyage, the freight of which was insured by the
said policy;

« And considering that owing to the unsea-
worthiness of the said schooner at the time she
left the said port of Mingan, the respondents
have incurred no liability on the said policy for
the loss of treight claimed by the said appellant;

« And considering that for the above reasons,
there is no error in the judgment rendered by

the Superior Court sitting at Montreal, on the
4th of May, 1878 ;

“This Court doth confirm the said judgment,"
&c. Ramsay and Tessier, JJ., dissenting.

Judgment confirmed.

Beique § Choquet for appellant.

8. Bethune, Q. C., counsel.

K. Carter, Q. C., for respondent.

CIRCUIT COURT.

Mo~TREAL, March 27, 1880.
Prevost v. JACkSoN.
Preliminary Pleas— Waiver.

The defendant pleaded a declinatory exceP-
tion, an cxception @ la forme, a special answelr
and a general denegation.

Plaintiff moved to dismiss the exception®
urging that the preliminary pleas had bee®
waived by filing pleas to the merits.

Jerre, J., held that filing pleas to the merits is
not a waiver of the oxceptions where, 88
in this case, there is a special reservation bY
defendant of his preliminary pleas, MotioP
rejected.

Duhamel for plaintiff.

Lambe for defendant.

CIRCUIT COURT.
MoxrreaL, April 12, 1880.
Bacanaw v. Cooper et vir,

Liability of wife—Bread delivered at the commo®
domicile for the use of the family.

The plaintiff sued for the price of bread sup”
plied to defendant, séparée de biens. It was a0~
mitted that the bread was “dclivered to the
female defendant at her domicile, to wit, the
joint domicile of the defendants;” that the
price was reasonable ; that the bread was coD”
sumed by the defendants and their childreD;
that the male defendant was insolvent and up”
able to provide his wife and children with the
necessaries of life.

W. S. Walker, for defendant, cited Hudon &
Marceau, 1 Legal News, p. 603, as governing the
case., The bread was charged to the husband
who inad been sued for the price in a previou®
action,

Caroy, J., followed the decision of the Court
of Appeal in the case cited by defendant, ““,d
dismissed the action on the ground that cre
had been given to the husband.

J. & W. Bates for plaintiff.

W. 8. Walker for defendant.




