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DOMINION LAW REPORTS
REX v. YARMOUTH LIGHT and POWER Co. N. S.

i Annotated.) -----
Xora Scotia Supreme Court, Harris C.J., Lonylcy amt Drysdale, ^ * '

Ritchie, E.J., and Mcllish, J. January' 13, 1020.
Criminal Law ($ I A—3)—Cavkim; grievous bodily in.iury by nkci.kct

OF REASONABLE PRECAUTIONS AS TO DANGEROUS THINGS—Kl.KCTBIC
wires—Contributory negligence no defence to criminal
PROSECUTION.

Contributory negligence is no defence to the criminal prosecution of 
a light and power company for causing grievous bodily injury by 
omitting without lawful excuse to take reasonable precautions against 
endangering human life in the care of the company’s electric wires.
(Cr. Code sees. 247, 284.)

[See Annotation at end of this case on Contributory Negligence and 
Homicide by Negligent Act.]

Crown case reserved by Chisholm, J., at the trial of the Statement, 
defendant company, which was indicted on a charge of having 
caused grievous bodily harm to one Charles Smith, to wit, causing 
the death of said Charles Smith at Yarmouth Bar, Yarmouth 
County, N.S„ on October 14, 1916.

The facts appear from the report of the trial Judge as set 
out in the opinion of Mcllish, J.

R. IV. E. Landry, for defendant, appellant : There was a 
motion before trial to quash the indictment on the ground of 
irregularity. The depositions could only be sent before the 
grand jury by consent of the Judge and with notice to the 
accused. Regina v. Clements (1851), 2 Denison’s Crown Cases 
251 ; Bowen and Roland’s Criminal Procedure 226; 17 Am. &
Eng. Eney., p. 1284. There is no dispute that a copy of the deposi­
tions went before the grand jury. Contributory negligence is a 
defence in a criminal case. Archbald’s Criminal Pleading, 800,
801; Regina v. Kew (1872), 12 Cox C.C. 355; Regina v. Jones 
(1870), 11 Cox C.C. 544. The jury must be satisfied that the negli­
gence of the company was the cause of death. The jury should be 
instructed as to whether the non-repair of the line was the cause 
of death. The jury were instructed in effect that the company 
must have knowledge of a happening which they could not know 
of or control. There was evidence that deceased was notified 
that the wire was down. Shortly afterward he was found dead.
This was excluded from the jury.
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U. 8. McKay, K.C., contra: One wire had been down for 3 
days before the accident. There was no evidence of contributory 
negligence. If there was such evidence it is no defence. Regina 
v. Longbottom (1849), 3 Cox C.C. 439; Russell on Crimes, 7th 
ed., vol. 1, p. 807; Rex v. Stubbs (1913), 8 Cr. App. Rep. 238. 
The burden is on the person appealing.

The whole charge must be looked at. It. v. Higgins (1902), 
7 Can. Cr. Cas. 80; Rex v. Michaud (1909), 17 Can. Cr. Cas. 86 at 
96, 39 N.B.R. 418.. The company were bound to insulate their 
wires. They had notice of the defective condition of the line and 
should have inspected it more frequently. The wire was only put 
up to accommodate summer cottages. It w as no longer serving any 
useful purpose and it was negligence not to have cut it off, or 
taken it down. Rex v. Michigan Central Ry. (1907), 17 Can. 
Cr. Cas. 483, 492 ; Code, 247, 284 ; Union Colliery v. The Queen 
(1900), 31 Can. S.C.R. 81, 4 Can. Cr. Cas. 400 ; Regina v. 
Salmon (1880), 14 Cox C.C. 494.

Landry, in reply. Regina v. Ross (1884), 1 M.L.R. (Q.B.) 
227.

The judgment of the Court was delivered by
.Mki.ijsii, J. : The defendant was indicted at Yarmouth and 

convicted on a charge of having caused grievous bodily harm 
to one Charles Smith on October 14th, 1916.

A motion to quash the indictment was made to the Hon. Mr. 
Justice Chisholm before whom the case was tried, which was 
refused. On this motion certain affidavits and the deposition 
of one John Little were used. The ground of the motion was 
based on the allegation that improper material was placed before 
the grand jury. The evidence is contradictory as to what actu­
ally took place before that body, and even if we could inquire 
into that, as to which I offer no opinion, I think there is no 
definite finding of the facts now before us. The evidence above 
referred to is printed in the reserved case, and the learned trial 
Judge reserves the following question in relation thereto, after 
quoting such contradictory evidence :

“Counsel for the Crown and for the defendant company 
have agreed upon the above statement of the facts and with 
considerable misgiving as to whether the point can be reserved,



56 D.L.R.] Dominion Law Reports. 3

I state the following question : ‘Should I on the facts so agreed 
upon quash the indictment of the grand jury as returned and 
found against said Yarmouth Light and Power Company, 
Limited!’ ”

Under the circumstances, I would answer this question in 
the negative.

The learned trial Judge makes the following report on the 
facts which I think is amply verified by the evidence which, 
with the charge to the jury, has been placed before us in the 
reserved case :

“At the September, 1917, sittings of the Supreme Court, 
Crown Side, at Tusket, Yarmouth County, Nova Scotia, the 
Yarmouth Light and Power Company, Limited, was indicted on 
a charge of having caused grievous bodily injury to one Charles 
Smith, to wit, causing his death at Yarmouth Bar, on the 14th 
day October, 1916, and was found guilty of the charge.

Smith was found dead on the breakwater at Yarmouth Bar, 
at or near a live wire under control, operation and supervision 
of the accused, at a distance of about six miles from the head 
electric station of the company. The distance from the body to 
the insulated wire was four or five feet. On the night previous 
a severe cold wind ami rain storm was raging which lasted 
through the day of the said 14th of October, A.D. 1916. The 
evidence discloses that through the night of the 13th and 14th 
of October, 1916, by reason of the effect of the aforesaid storm, 
the insulated wire which had been detached for several days 
and hanging below the cross arm holding the non-insulated wire 
above, had by constant rubbing, salt of the sea, and dampness, 
set the post on fire and burnt the top of it off below’ the cross 
arm, carrying the bare wire down to the aforesaid distance 
from the breakwater, at or near where the deceased was found 
dead. A witness, Emma Watkins, for the defendant, gave testi­
mony to the effect that she warned the deceased to take care of 
the wire and he replied, ‘Emma, I eat electricity.’

Another witness, Freeman Nickerson, gave evidence to the 
same effect.”

The learned trial Judge reserves the following questions in 
addition to that above referred to :

N. 8.
8.C.
Rex

Yarmouth 
Light and 
Power Co.

MellieL, J.
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“1. Was 1 right in instructing the jury that contributory 
negligence is no defence to a person accused of murder—I mean 
contributory negligence of the deceased—because it is a public 
prosecution and brought for the benefit and safety of the 
public !”

2. Was 1 right in instructing the jury as follows: “I feel 
bound to tell you as a matter of law that the negligence of 
Charles Smith, who lost his life, is no defence whatever for the 
company,” without instructing the jury that the recklessness of 
Smith might have been the direct cause of the accident, not­
withstanding the failure of the company to repair its line?

3. Was I right in instructing the jury that “the company 
got leave to extend its light wires on condition that it would 
insulate them, and that I understood the company’s Act of In­
corporation states so, and that duty was imposed upon it and 
apparently it neglected to observe it?”

4. Was 1 right in instructing the jury that ‘‘in such storms 
as that preceding the death of the deceased it was the duty of 
the company to go over its line, perhaps that night or the next 
day and see that the public were protected when there was an 
unexpected storm that threw down poles and wires,” without 
leaving to the jury the determination as to what was a reasonable 
time for the company to inspect its lines in this case?

5. Was 1 right in instructing the jury that ‘‘it was the duty 
of the company to take steps at once against any danger that 
might occur” without instructing them further than I did as 
to the acts of (Jod and accidents beyond human control?

(i. Was 1 right in instructing the jury that “assuming the 
company had no knowledge of the wire being down, it was its 
duty.to have knowledge? It does not do for it not to take the 
precautions that bring knowledge to it; it must have knowledge 
of its own wires and condition of them.”

7. Should 1 have instructed the jury, in view of the evidence, 
that Smith's own recklessness or foolhardiness might have been 
the direct cause of the accident, notwithstanding the company’s 
breach of duty.

I make the evidence taken on the trial a part of the reserved
case.
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I have come to the conclusion that the questions numbered 
1, 2, 3, 4, 5, and G respectively must he answered in the affirm­
ative and the question numbered 7 in the negative.

In coming to this conclusion it should perhaps be stated that 
1 think the section of the Criminal Code quoted in the charge to 
the jury, as to the criminal responsibility for negligence of any 
one having control of dangerous things, was properly dealt with 
by the learned trial Judge in his charge to the jury, and it 
follows from what has been said that I consider the learned 
Judge’s ruling as to contributory negligence to be correct.

Defendant's appeal dismissed.

ANNOTATION
CONTRIBUTORY NEGLIGENCE AND HOMICIDE UY NEGLIGENT ACT.

Homicide is culpable when it consists in the killing of any person, 
either by an unlawful act or by an omission, without lawful excuse, to 
perform or observe any legal duty, or by both combined. Criminal Code 
R.8.C. 1900, ch. 146. sec. 262.

Every one who has in his charge or under his control anything what­
ever, whether animate or inanimate, or who erects, makes or maintains 
anything whatever which, in the absence of precaution or care, may en­
danger human life, is under a legal fluty to take reasonable precautions 
against, and use reasonable care to avoid, such danger, and is criminally 
responsible for the consequences of omitting, without lawful excuse, to 
perform such duty. Cr. ( ode, sec. 247.

A corporation is not subject to indictment upon a charge of any 
crime the essence of which is either personal criminal intent or such a 
degree of negligence as amounts to a wilful incurring of the risk of causing 
injury to others. Itcg. v. Great West Laundry Vo. (1900), 3 Can. Cr. Cas. 
514. Sections 247 and 252, as to want of care in the maintenance of 
dangerous things, do not extend the criminal responsibility of corporations 
beyond what it was at common law. Ibid.

Although a corporation cannot be guilty of manslaughter, it may be 
indicted, under Code, sec. 222 as to common nuisances, and possibly also 
under sec. 284 (causing bodily injury) for having caused grievous bodily 
injury by omitting to maintain in a safe condition a bridge or structure 
which it was its duty to so maintain, and this notwithstanding that death 
ensued at once to the person sustaining the grievous bodily injury. Reg. 
v. Union Colliery Co. (1900), 3 Can. Cr. Cas. 523. 7 B.C.R. 247. affirmed, 
4 Can. Cr. ( as. 400, 31 Can. S.C.R. 81.

Under sec. 247 a corporation may be indicted for omitting, without 
lawful excuse, to perform the duty of avoiding danger to human life from 
anything in its charge or under its control. The fact that the consequence 
of the omission to perform such duty might have justified indictment 
for manslaughter in the case of an individual is not a ground for (plashing 
the indictment. Union Colliery Co. v. H. (1900), 4 Can. Cr. Cas. 400, 31 
Can. S.C.R. 81.

N. S.
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Annotation. Some one or more officers of the corporation may also be liable upon 
a criminal charge arising out of the same occurrence in respect of the 
officer's personal misfeasance or malfeasance. In Hex v. Michigan Central 
Hy. (11107), 17 Can. Cr. Cas. 488, in which the railway company had been 
indicted for a nuisance under the Revised Cr. Code sec. 221, in carrying 
dynamite without proper precautions whereby fatalities resulted and 
for criminal neglect under sec. 247 whereby human life was endangered, 
Mr. Justice Riddell said in delivering judgment after a plea of guilty : “If 
it were the fact that the board of directors or the general manager of the 
defendants’ company, or anyone responsible, directly or indirectly, for the 
system carried on in the transportation of explosives, resided within the 
jurisdiction of this Court, 1 should have recommended their being indicted 
as well as the company. It is right and just that employees of whatever 
grade shall be placed upon trial when any negligence of theirs caused 
wounds or death, and the higher officers through whom a defective system 
is put on or kept in operation should not escape.”

See also Ex parte Brydges (1874), 18 L.C. Jur. 141.
By Code. sec. 284 it is declared an indictable offence for anyone, by 

any unlawful act, or by doing negligently or omitting to do any act which 
it is his duty to do, to cause grievous bodily injury to any other person. 
The effect of the interpretation clauses of the Code is to include a corpora 
tion within the term “every one” and as to a corporation to substitute the 
word “its” for “his” in the phrase “which it is his duty to do.” Cr. Code 
sec. 2 ; Inion Colliery Co. v. The Queen ( 1900), 4 Can. Cr. Cas. 400, 31 
( an. S.( .1:. SI.

'Hie principal case of H. v. Yarmouth Light <(• Ton er Co. (1920), ante. 
p. 1. appears to be the first decision under the Canadian Criminal Code in 
which the question of contributory negligence has been raised as a defence 
to criminal negligence.

In a criminal prosecution for causing death by negligence, the general 
proposition seems to be established that it is no defence to prove that the 
deceased was guilty of such contributory negligence as would have disen­
titled him to claim damages in tort. Regina v. Longbottom (1849), 3 Cox 
C.C. 439; Hex v. Walker (1824), 1 C. & P. 320; Regina v. New (1872), 
12 Cox C.C. 365.

But it is said that, like all legal principles, it must be applied with 
some discretion and the exercise of common sense; and that probably 
wherever there is a great disparity between the negligence of the accused 
and that of the deceased, and when the negligence of the former is very 
trivial and that of the latter very grave and obstinate, a jury would not 
hesitate to find a verdict of acquittal. See article on Contributory Negli­
gence on Highways (1918), 82 J.P. 243.

In Regina v. Longbottom, 3 Cox C.C. 439, the case was that of a deaf 
man who persisted in walking in the middle of a busy highway at night 
time, manifestly a very negligent act for a deaf man. He was ridden over 
and killed by a cart driven by the prisoners, who were more or less in­
toxicated. Baron Rolfe said at p. 440:
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‘■Whatever may have been the negligence of the deceased, I am clearly 
of opinion that the prisoners would not be thereby exonerated from the 
consequences of their own illegal acts, which would be traced to their 
negligent conduct, if any such existed. . . . There is a very wide distinction 
between n civil action for pecuniary compensation for . . . negligence, ami 
a proceedings by way of indictment for manslaughter. There is no balance 
of blame in charges of felony, but wherever it appears that death has been 
occasioned by the illegal act of another, that other is guilty of manslaughter 
. . . though it may be that he ought not to be severely punished.”

In a criminal case the question for the jury is said to lie whether or 
not the negligence of the defendant was a material canne of the deceased’s 
death ; and if so, the accused person would be guilty of manslaughter, how 
ever negligent the deceased may himself have been. (82 J.P. 243). It has 
been suggested that the criminal law has thus adopted a rule analogous to 
that of the Admiralty Court in ship collision cases, which holds that where 
both parties are to blame each shall bear a share of the resulting damage 
to one or to both. (82 J.P. 243.)

But in a review of the law of Homicide on Highways (82 J.P. 133), it 
is allirmed that generally speaking, whether in the case of negligent driving 
or in the case of any other illegal act which directly causes an injury to 
anothbr, the defence of contributory negligence is open to the defendant 
whether in civil or criminal proceedings; but that the contributory negli­
gence on the part of the injured person, or of the deceased, must In* negli­
gence at the final moment of the accident such that but for it no injury 
would have resulted. See Regina v. Dalloicay (1847), 2 Cox C.C. 273; 
Regina v. Murray (1852), 6 Cox C.C. 609; Rex v. Martin (1834), 6 C. & 
P. 396; Rex v. Grout (1834), 6 C. & P. 629; Rex v. Timmins (1836), 7 C. 
& P. 499; Rex v. Walker (1824), 1 C. & P. 320. But the qualification as 
so stated lacks precision on the question of proximate cause as distinguished 
from mere contributory negligence in its technical meaning as applied in 
civil actions for tort.

The trend of judicial opinion in England ns indicated by the sum­
mings-up in criminal prosecutions seems now to have largely ameliorated 
the strictness of the rules of criminal responsibility laid down in the older 
cases, so that the unintentional killing of another in the course of an- 
unlawful act will not justify a conviction for manslaughter unless the 
unlawful act has about it some element of grossness or perversity. (82 J.P. 
133, Regina v. Semé (1887), 16 Cox C.C. 311.) If a motorist breaks a 
local by-law or ordinance and accidentally kills another person during the- 
continuance of such breach of the law, two questions would have to be 
considered, the first, whether the death was the actual result of the breach 
and would not have followed but for it (see Regina v. Dalloicay, 2 Cox 
C.C. 273) ; and the second, whether any element of recklessness or gross 
negligence is involved in such breach. Only in case of both of these ques­
tions being determined adversely to the accused, would a conviction for 
manslaughter be supported in present-day jurisprudence. If the breach 
of statutory duty'be a mere technical one which no one could reasonably 
have foreseen as leading to an injury of the kind which in fact happened, 
a conviction would not be proper. (82 J.P. 133.)

Annotation.
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Annotation.
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Au<lette, J.

In Regina v. Jones (1870), 11 Cox C.C. 544, Lush, J., ruled that con- 
trilfutovv negligence on the part of the deceased would not be allowed as 
an excuse in a criminal case, and expressed disapproval of the decision contra 
in R. v. Hin hall (1806), 4 F. & F. 1087. Other cases excluding a defence 
of contributory negligence are: Itcgina v. B wind all ( 1846), 2 Cox C.C. 141 ; 
Regina v. Hunt (1865), 10 Cox C.C. 102; Regina v. Hutchinson (1864), 
» Cox C.C. 555; R. v. Hunncy (1894), 6 Queensland L.J. 80; and see 
Archhold Criminal Pleadings, 26th ed., 855. Hut the like evidence as 
would be relied upon in a civil action as shewing contributory negligence 
may still lie relevant on a manslaughter charge as directed to the main 
question to be tried by the jury—was the death caused by the culpable 
negligence of the prisoner! R. v. Bunney, 6 Queensland L.J. 80, at 82, 
per Griflith. C.J.

Re the PETITION of NORTHAM WARREN CORPORATION.

Re A GENERAL TRADEMARK.
(Annotated)

Exchequer i'nurt of ('anada, Audctte, J. December 16, 1920. 

Trademark (| VI—30)—Registration or general trademark with
LIMITATION.

A general trademark may lie registered with a limitation to exclude 
eertiun classes of gissls for which a specific trademark not chsclulrly 
simdi r has liecn registered.

[See annotation following case.]

Application to register as a general trademark the word 
“Cutex.”

Runnel S. Smart, for petitioner.
Avdktte, J.:—This is an application to register as a general 

trademark the word “Cutex” to be used more es|x*ciallv in con­
nect ion with manicure and toilet preparations, such as cuticle 
removers, nail polish, rouge, nail white, nail bleach, cold cream, 
face powder, talcum powder and toilet soap which are manu­
facture! I and sold by the petitioners.

This application for registration was refused by the Minister 
of Trade and Commerce by reason of the existence on the register 
of a certain trademark consisting of the words “Randolph Cuties” 
registered October 29, 1914, in favour of J. W. Landenlierger & 
Co., of Philadelphia, Pa., as a sjiecific trademark applied to 
hosiery and underwear and by reason of a further registration of 
the words “Cute Brand” registered August 20, 1914, in favour 
of J. S. Todd & Son, of Victoria, B.C., as a specific trademark 
applied to canned salmon.
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There is further record of a consent by Landenberger & Co., 
that if hosiery and underwear are excluded that the won! “Cutex” 
may be registered as a general trademark in favour of the peti­
tioners. Furthermore, there is also filed a general consent by 
J. 8. Todd & Son to the registration of the petitioners’ trademark 
as prayed.

In Re Vulcan Trademark (1914), 22 D.L.R. 214, 15 Can. Ex. 
265, affirmed (1915), 24 D.L.R. 621, 51 Can. 8.C.R. 411, an 
application was made to register the word “Vulcan” as a general 
trademark, but it was shewn that the word had already been used 
by others to apply to matches and in the conclusion of the reasons 
for judgment, it was held as follows, 22 D.L.R. at 221 :—

On the whole, having regard to the facts of the case, I will direct that the 
general trademark be limited by excluding therefrom the use of the word 
•‘Vulcan” as applied to matches.

In the present application to register the word “Cutex” it may 
lie said that the words “Randolph Cuties” and the words “Cute 
Brand” bear some distant resemblance to the word “Cutex;” but 
they are not the very same words and they are not likely to deceive 
uneautious purchasers because the other words resembling the 
word “Cutex” are in both of the other trademarks associated 
and accompanied by another word when used. Moreover, if the 
word “Vulcan” eould be registered as a specific trademark for 
matches and as a general trademark for everything excepting 
matches, a fortiori, the word “Cutex,” not absolutely similar to 
the other two alleged conflicting trademarks, eould enjoy the same 
privileges.

Therefore, I have come to the conclusion to allow the peti­
tioners to register in their name the word “Cutex” as their general 
trademark, limited, however, by excluding therefrom the use of 
the said word “Cutex” as applied to hosieries and underwear as 
well as applied to canned salmon.

Application granted.

ANNOTATION.

Registration or General Trademark with a Limitation.
Russel S. Smart, B.A., M.E., of the Ottawa Bar.

There is considerable uncertainty as to the meaning of a general trade­
mark under the Canadian statute. Section 4 of the Trademark and Design 
Act, R.S.C. 1906, ch. 71, provides:—

“4. In this Part, unless the context otherwise requires—(a) ‘general 
trademark’ means a trademark used in connection with the sale of various

CAN.
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Annotation.
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Annotation. articles in which a proprietor deals in his trade, business, occupation or calling 
generally; (b) ‘specific trademark’ means a trademark used in connection with 
the sale of a class merchandise of a particular description."

The only other reference in the Act to general trademark is in sec. 16, 
which reads:—

“16. A general trademark once registered and destined to be the sign in 
trade of the proprietor thereof shall endure without limitation."

In the above case, the Commissioner of Patents, and the Registrar of 
Trademarks refused to accept the application for a general trademark limited 
to exclude certain classes and from this ruling an appeal was taken to the 
Exchequer Court.

General trademarks have only come before our Courts in two cases 
In the first case, Re Noelle (1913), 14 D.L.R. 385, 14 Can. Ex. 499, the Judge 
of the Exchequer Court, Cassets, J., discusses the difference between general 
and specific trademarks in some detail. In a later case, Re Vulcan Trademark 
(1914), 22 D.L.R. 214, 16 Can. Ex. 265, affirmed (1915), 24 D.L.R'. 621, 
51 Can. 8.C.R. 411, an order was made very similar to the order asked for 
in this case. The trademark had to do with the word “Vulcan" and it was 
shewn that the word had been used by others to apply to matches. The 
conclusion of the reasons Sor judgment read, 22 D.L.R. at 221 : “On the w hole, 
having regard to the facts of the case, I will direct that the general trademark 
be limited by excluding therefrom the use of the word ‘Vulcan’ as applied to 
matches.”

The foregoing judgment would seem to make it clear that a general 
trademark may be registered with a limitation to exclude certain classes of

ALTA. THE WESTERN CANADA MORTGAGE CO. v. O’FARRELL.

8. C.
Alberta Supreme Court, Simmons, J. November 26, 1920.

1. Pleading (§ 1 A—12)—Statutory requirement—Special leave to
COMMENCE ACTION—LEAVE NOT OBTAINED—LEAVE TO CONTINUE.

Where a plaintiff has failed to comply with statutory rules requiring 
him to obtain leave before commencing an action, but where the rules 
of Court ordinarily applicable would allow leave to commence the action 
the Court will give leave, on terms, continuing the action, where no 
injustice has been created.

2. Mortgage (6 VI I—135)—Mortgaged property hold for taxes—
Charge against land extinguished—Right of mortgagee to 
sue on covenant—Stats. 10 Geo. V. 1920, CH. 3, SEC. 1.

Under sec. 03 of the Edmonton Charter, where p mortgagee allows the 
mortgaged property to be sold for taxes and becomes the owner at the 
t ex sale, the mort gage so far as it is a charge against the land is extinguished, 
but the Court may give effect to 10 Geo. V. 1920 eh. 3, sec. 1 Gfia), 
and allow the plaintiff to proceed upon the (lersonul covenant in the 
mortgage and issue execution thereon.

Statement. ( 'ask stated in an action on a mortgage.
S. IV. Field, for plaintiff ; IV. A. Wells, for defendant.
The facts are fully set out in the judgment.

Simmons, J. Simmons, J..—The matters out of which the action arises are 
these : The plaintiff sues upon the covenant of the defendant in a
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certain mortgage given by the defendant to the plaintiff, September 
15,1911, which was varied as to the dates of payment by an agree­
ment between the mortgagor and the mortgagee on October 2, 
1914, whereby the defendant covenants to pay the sum of $8,000, 
with interest from October 1, 1914.

The defendant in the mortgage covenants that he pay all taxes 
levied against the said lands, and in default of his doing so the 
mortgagee might pay all taxes and same, with interest, should 
liecome a part of the moneys secured under the mortgage. The 
mortgagor did not pay the taxes and the lançls in question were 
sold by the City of Edmonton for arrears of taxes, amounting to 
$2,219.30. At the sale by the city of these lands for arrears of 
taxes the mortgagee1 purchased the lands for the said sum of 
$2,219.30 and became the registered owner thereof and has since 
paid the taxes assessed against the said lands.

The questions submitted on the stated case are:—
(a) Should the plaintiff have obtained leave before commencing 

this action? (b) Should leave now be granted to continue this 
action or commence another action? (c) Has the plaintiff a right 
to sue the defendant ui>on the personal covenant contained in the 
said mortgage and extension agreement, or is the plaintiff precluded 
from suing on the said covenant? (d) If the plaintiff is entitled 
to sue on the said personal covenant is it bound by the valuation 
set out in the said affidavit of H. M. K. Evans or can it by other 
affidavits or extrinsic evidence vary that valuation? (e) If suc­
cessful in obtaining judgment on the said covenant is the plaintiff 
entitled to issue execution? (f) Is it necessary for the plaintiff 
to foreclose the said mortgage and to exhaust its remedies against 
the said lands before suing on the said covenant and is the defendant 
entitled to have the value of the said lands deducted from the 
amount claimed by the plaintiff herein?

Counsel for the plaintiff mortgagee claims under sub-sec. 16 (a) 
of sec. 1, 10 Geo. V. 1920, eh. 3, that the Court should order that 
the mortgagee may proceed with his action upon the covenant 
without his instituting or carrying on proceedings by way of fore­
closure or otherwise for the sale of the lands under the directions 
of the Court, in view of the fact that the lands have now l>ecome 
vested, so far as the legal ownership is concerned, in the plaintiff 
mortgagee who is ready, and willing and able to transfer the same
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to the defendant if the délit secured by the mortgage is paid off 
under the plaintiff’s proceedings by way of execution or otherwise. 
In my view sec. 03 of the Edmonton Charter must be considered, 
as such section provides that such a transfer under tax sale as 
occurred in this instance shall not only vest in the purchaser or 
his assigns all rights of property which the original holder had 
therein, but shall also purge and disencumber such land from all 
payments, charges, liens, mortgages and encumbrances of what­
ever nature and kind other than existing liens of the city or ( rown. 
I am unable to give any other effect to that section than the declared 
intention thereof which seems to tie this, that the mortgage, so 
far as it is a charge against the land, is extinguished and that any 
attempt to bring the land itself into the proceedings would mani­
festly be destroyed by the effect of said sec. 03.

I am of the opinion that sub-sec. 16 (a) of sec. 1, 10 Geo. V. 
1020, ch. 3, should be given effect to in the present instance by 
allowing the mortgagee to proceed u]xm the covenant and to issue 
execution thereon.

This would seem to disuse of questions proiiosed under (c), 
(d), (e) and (f) with the exception of the question raised under (d) 
as to w hether or not the mortgagee is bound by an affidavit of 
value in the transfer from the city to the plaintiff. In Ijebel v. 
I)ot)ie (1919), 15 Alta. L.R. 126, it was held, that the vendor was 
not estopped from pursuing his action against the purchaser under 
the covenant where the lands had been forfeited under tax arrears 
and became the property of the Crown. 1 am not able to dis­
tinguish that from the case where the mortgagee or vendor might 
purchase the lands under such a statutory proceeding for recovery 
of taxes. What the equitable remedies are, if any, accruing to the 
defendant in the event of the plaintiff recovering the debt under 
such a personal action, does not, in my opinion, require deter­
mination under the stated case raised by (d), and therefore I do 
not consider it necessary to deal with the effect, if any, of the 
valuation placed upon the lands by the agent of the mortgagee 
under the transfer from the city to the mortgagee for arrears of 
taxes.

As to the questions raised under (a) and (b), I am inclined to 
think they can be both answered together and that it is a question 
of terms as to whether the plaintiff should be allowed to continue 
the present action or commence a new action, having failed to
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observe the statute requiring him to obtain leave. The Rules of 
Court ordinarily applicable would allow the plaintiff leave on 
proper terms protecting the defendant. In this case leave would 
have been granted if made in the first instance, and apparently 
no injustice has been created, and I therefore think leave should 
be given now continuing the present action rather than compelling 
the plaintiff to go to the expense of discontinuing and beginning 
a new action. Judgment accordingly.

FULLER v. NIAGARA FALLS.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Magee, Undying 

and Ferguson, JJ.A. October 27, 1920

Municipal corporations ($ II G—260)—Injury cavhbd my non-repair 
of highway—Notice of injury—Delay—Reasonable excuse. 

Failure to give not ice of injuries caused by reason of a defective highway, 
as required by see. 460 (4) of the Municipal Act, It 8.0. 1914, eh. 192, 
within the time specified bv the Act, is fatal to the pl.intiff's action, unless 
there is reasonable cause for the delay. Where plaintiff lias not shewn 
that 1er attitude of mind wes that if tt ings continued us they were at 
first she would never require to give notice of am eh im for compensât ion, 
she hit not established reasonable excuse for failure to give the notice. 

[Wallace v. City of Windsor (1916), 28 D.L.It. 055, followed.]

Appeal by plaintiffs from the judgment at the trial in an action 
to recover damages arising from injury sustained by Mabel 
Fuller by a fall upon a sidewalk in the city of Niagara Falls. 
Affirmed.

The judgment appealed from is as follows:—
It will be convenient to refer to the plaintiff Mabel Fuller as 

“the plaintiff.”
It is alleged that, owing to the neglect of the municipal council 

of the defendant corporation to keep its highways in repair, 
as required by see. 460(1) of the Municipal Act, R.S.O. 1914, ch. 
192, the plaintiff, while proceeding easterly upon a sidewalk on the 
north side of Morrison street, fell and severely injured her knee.

Failure to give notice, according to the provisions of sub-sec. 
4 of see. 460 of the Municipal Act, is pleaded, and the plaintiff, 
in reply, invokes the aid of the saving provisions of sub-sec. 5.*

*The material provisions of sec. 460 are as follows:—
(1) Every highway shall be kept in repair by the cor|x>ration

the council of which has jurisdiction over it, or upon which the duty ofrenairing 
it is imposed by this Act, and in case of default, the corporation shall be 
liable for all damages sustained by any person by reason of such default.

(2) No action shall be brought against a corporation for the recovery of
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As this is a rase of extreme hardship—although very far
8. C. from being an isolated ease—I decided to hear all the evidence, 

Fullbk and I think it expedient to state my conclusions of fact as well.
Why, may appear later on.

The defendant does not admit that, if the plaintiff’s injuries
Niagara

are the result of a fall, she fell at the point described; and gave
evidence from which it might be inferred that the accident must
have occurred nearly opposite the Mayor's residence, and just 
in front of a house on the north side of the street, recently built 
by a Mr. Rartle. Bartle's is the second house wett of Clifton 
avenue. The plaintiff says she fell op]X)site the corner residence. 
While she was confined to the house she might not, of course, 
have an accurate picture of the surroundings in her mind.

Observing the plaintiff closely as she gave evidence, I am of 
opinion that she was honest and truthful: and she certainly is 
in a better position to know, and has more reason to recollect,
what occurred, then and afterwards—whether as to happenings
or conversations—than any one else. Without, then, in the 
slightest degree questioning the entire good faith of the witness 
who gave evidence of the telephone conversation, suggesting, as 
it does, that the accident occurred further west than the point 
described by the plaintiff, I find as a fact that the plaintiff fell 
where she sw'ears she did, and that the deplorable want of repair 
at that point was the cause of the accident. Accom|>anied by 
counsel, and at their request, I had a look at this sidewalk. Various
measurements had already been put in. I have generally found
that a view minimises the seriousness of the oral description of an 
alleged want of repair. I take into account that the inequality

damages occasioned by such default, whether the want of repair was the result 
of nonfeasance or misfeasance, after the expiration of three months from the 
time when the damages were sustained.

(4) No action shall be brought for the recovery of the damages mentioned
in sub-section 1 unless notice in writing of the claim and of the injury com­
plained of has been served upon or sent by registered post to the head or the 
clerk of the corporation, in the case of ... an urban municipality 
within seven days after the happening of the injury. . . .

(5) In case of the death of the person injured, failure to give the notice 
shall not be a bar to the action, and, except where the injury was caused by 
snow or ice upon a sidewalk, failure to give or insuffiiency of the notice shall 
not be a bar to the action, if the Court or Judge before whom the action is 
tried is of the opinion that there is reasonable excuse for the want or insuf­
ficiency of the notice and that the corporation was not thereby prejudiced 
in its defence.
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in the pavement may not have been as great in November last as 
it is now. These slabs are said to have a habit of moving up and 
down, and never continuing long in one position; and I think 
it is so. The principal movement, however, is in the springtime. 
There arc two or three five-foot squares, apparently resting ujion 
such a spongy and unstable foundation that it is quite jiossible 
their level is determined by the quantity of rainfall, as well as 
changes in temperature. At all events—and particularly after 
the evidence of so many witnesses who had not been able to 
detect any sign of danger, or even need of repair—I was not 
prepared to find dilapidation of such a decidedly serious and, to my 
mind, dangerous character. It is not an immaterial fact that this 
is a sloping sidewalk, near a street intersection, and where people 
going east are likely to be looking out for a street-ear they intend 
to take. A municipal council, I think, sometimes hesitates to 
repair a highway pending litigation. It need not be so. Repair 
is not per se either an admission or evidence of previous negligent 
nonrepair, nor does it imply that the locus was previously in a 
dangerous condition. In this case evidence of the condition of 
the walk has been obtained and preserved, and the walk should 
be repaired at once. The next complainant may give timely 
notice, under the statute.

The plaintiff has sustained very serious injuries through the 
flagrant default of the defendant corporation. On the other 
hand, I am satisfied that, as alleged by the defence, the injury 
has bien aggravated, the period of recovery prolonged, and the 
remedy will be more difficult and cxjicnsive than if the plaintiff 
had rigidly complied with the instructions of Dr. McCallum. 
Well, what of it? If the plaintiff had been in a jwsition to procure 
the unremitting attention of trained nurses, learned specialists, 
and the rest of it, recovery might have been effected in 6 weeks; 
but she was not, and consequently, if I rightly understood counsel 
for the defence, in the subsequent effort to avoid the consequences 
of the corporation’s negligence, “she failed to exercise reasonable 
care.” In a way, I fear it is so, and that as a consequence she 
will have to endure a good deal of suffering, and remain helpless 
for a year, instead of 6 weeks; and that the cost of a cure, if she 
is ever cured, will be greatly increased. Who is to blame? Surely 
not the victim of corporate negligence, who, as it happens, was

ONT.
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16 Dominion Law Reports. 156 D.L.R.

ONT.

S. C.

Niagara
Falls.

not in a financial position to command the attention that might 
have counted for recovery in 6 weeks, and, as it is argued, so 
“failed to exercise reasonable care.” With luck, the defendant 
corporation may not he so grievously handicapped another time. 
Next time, the sufferer may be a man of many enterprises, a 
capitalist, or a millionaire, and the claim, although the same in 
principle, will be gratifyingly direct and mathematical. There 
will be no argument open to the defendant on the score of retarded 
recovery through lack of attention, he will merely lie con­
fronted by a demand for necessary outlay for a bevy of 
graduate nurses and their subordinates, X-ray specialists, 
at short intervals, with their progress records and charts, unre­
mitting attendance of physicians and surgeons and occasional 
consultations with noted specialists from afar, and damages for 
the physical suffering and anxiety of mind of a gentleman unac­
customed to hardships, and a rather staggering claim, it may be, 
for interruption of enterprises, disorganisation of financial schemes, 
dislocation of business, and loss of time. The result, in money, 
is startlingly different, but the principle is the same; the wrong­
doer must meet and answer for the ordinary consequences of the 
condition he creates.

I am not at liberty to determine one case u]>on the facts of 
another; it would be unfair to the millionaire. I take the» plain­
tiff's case as it is, the situation forced upon her by the defendant 
corporation. I excuse the plaintiff from doing what it was 
impossible for her to do, and 1 assess her damages contingently 
at $2,000.

Although my judgment will not result in a remedy for the 
plaintiff, it is essential that I should deal with all the questions 
of fact. There was no evidence pointedly directed to shewing 
that the defect in the walk had existed for so long a time that 
notice of its condition must be imputed to the corporation. Any 
evidence there was as to this was seemingly incidental. The 
plaintiff said she had noticed the break or inequality on previous 
occasions, but I do not think she said when, or how long before1, 
and on the other hand I thought some of the witnesses for the 
defence were peculiarly unobservant or afflicted with very bad 
memories. In O'Connor v. City of Hamilton (1904), 8 O.L.R. 
391 (D.C.), Meredith, J. (now C.J.C.P.), at p. 414, points out
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that, if the plaintiff had a right to recover on the ground of mis­
feasance, notice of the accident under the statute (3 Edw. VII. 
ch. 19, sec. 606), as the sub-sections were then grouped, was not 
necessary. The same cannot, I think, be said as to notice under 
the present section. 1 read sec. 460(1) as covering the whole 
range of corporate duty and liability in the matter of damages. 
Sub-section 2 is a specific limitation as to the duration of tin- rignt 
of action, “whether the want of repair was the result of non­
feasance or misfeasance.” Sub-section 4 is not specifically said 
to apply to damages occasioned by misfeasance as well as non­
feasance, but it evidently doe6 apply to both—to all damages 
occasioned by the condition of the highway, and to every liability 
provided by sec. 460(1)—for “no action shall be brought for the 
recovery of the damages mentioned in sub-section 1 unless” the 
notice provided for by sub-sec. 4 is given, or “reasonable excuse” 
under sub-sec. 5 is found to exist. Whether the condition of the 
walk was the result of failure to repair, or of original improper 
construction, or both, is, however, of some ini]x>rtance upon the 
question of actual or implied notice of the condition of the highway. 
As I intimated, there is not much in the way of direct evidence 
upon this point, but the inferential evidence as to this branch of 
the plaintiff’s case is, I think, quite ample. Juries no longer 
intervene, but, as I said, 1 was asked to look at this sidewalk. 
I am satisfied that its condition on the day of the accident was 
substantially the same as it had been from about the time the 
frost left the ground in the springtime of 1919, and as it was at 
the time the notice was served in December. It got into tliat 
condition through misfeasance, in the sense of defective con­
struction. The ground is low, and at that point required an extra 
amount of gravel or other porous foundation, and all the more so 
because the junction of the sidewalk near at hand, forming a 
right angle dam, is calculated to pen hi the surface water and 
prevent ordinary surface drainage. The corporation was guilty 
of nonfeasance in neglecting to execute necessary repair. Thu 
sidewalk is not constructed of independent separate blocks. It is 
cross-scored, but still a connected layer of cement. It broke, 
through the action of the frost, and the need of repair must have 
been evident from April or May, 1919, and probably for a year 
before.

2—56 D.L.R.
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Can the plaintiff, however, recover damages? I regret it, but I 
can 8(‘e no possibility of her escaping the disabling effect of the 
Municipal Act, sec. 460 (4). The time for serving notice expired 
on the 14th November, 1910. I find that as a matter of fact and 
law nothing was done within the meaning of the statute until 
about the 6th December. Conditions had not changed in the 
meantime, and the cor]*>ration was not in fact prejudiced hv the 
delay. The statutory “reasonable excuse,” however, is wanting. 
If this were a ease of first instance, I would certainly excuse the 
delay in serving notice, taking for authority sub-sec. 5 of this 
section. The principle upon which the stat ute is to be interpreted 
is, however, definitely settled.

This case is not different, in principle, from Wallace v. City of 
Windsor (1016), 36 O.L.R. 62, 28 D.L.K. 655. Many eminent 
Judges in this Province have referred to the hardships created 
by the statute: the operation of the statute may not, however, 
have been brought directly to the attention of the Attomey- 
General; and, without expressing an)- opinion pro or con, beyond 
what is purely incidental to the disposal of this action, 1 have 
considered it expedient to set out the matters involved in the 
dismissal of this action more fully than I otherwise might have 
done. The authorities arc collected and commented upon and 
amendments suggested by the learned authors of the Canadian 
Municipal Manual (1917), p. 641 et seq.

The claim is barred. The action will be dismissed without 
costs.

A. C. Kingstone, for appellants.
(i. Wilkie, for defendant corporation, respondent.
The judgment of the Court was delivered by
Meredith, C.J.O.:—This is an appeal by the plaintiff from 

the judgment, dated April 12, 1920, which was directed to be 
entered by Ixmnox, J., after the trial before him sitting without a 
jury at Welland on the 1st and 2nd days of that month.

The action is brought to recover damages for personal injuries 
sustained by the appellant owing, as she alleges, to the failure 
of the respondent to keep in repair a highway under the juris­
diction of its council.

The sole question for decision on the appeal is whether or not 
the appellant established that there was reasonable excuse for
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her failure to give to the respondent notice of tlie injury she had <>N1
received within 7 days after the happening of it, as required by S. <
sec. 460(4) of the Municipal Act, R.8.O. 1914, oh. 192. i'n.n.i<

In the cognate case of a failure to give notice of the injury as .. *'•
• NlA(iAlt\

required by sec. 4 of the Kmployers’ Liability Act, the cases under Fee 
that Act have decided that if the mental attitude of the injured n.™iiùix j.o 
workman is that he says to himself, “I have had an accident the 
results of which are serious, but I think they will alter for the 
better—I shall not give to my employer notice of the accident, 
because, if, as I hope, the results alter for the letter, I shall never 
give notice of a claim for compensation at all”—that is not a reason­
able cause for the failure to give notice of the accident; but, if 
he says to himself, “If things continue as they are, I shall never 
require to give notice of any claim for compensation," that would 
be reasonable cause for not giving notice.

A majority of the Court adopted this view in Wallace v. City 
of Windsor, 36 O.L.lt. 62, 28 D.L.H. 655 (Second Divisional 
Court), in which the cases under the Kmployers' Liability Act 
and under the Municipal Act were reviewed; and we are bound to 
follow that decision if, on the facts of the case at bar, it falls 
within either of these elasses.

My conclusion on the evidence is that the injury which the 
appellant sustained was from the outset a serious one, though, 
owing partly, I have no doubt, to the directions of her medical 
adviser not having been followed, more serious consequences 
ensued than would have followed if she had obeyed his directions.
Her testimony more than once repeated was that from the first 
she suffered severe pain and was incapacitated from attending to 
her household duties. My conclusion also is that she did not 
know until after the time for giving it had passed that it was 
necessary to give notice of the injury; and she is, in my opinion, 
on the horns of this dilemma: either she intended from the first 
to claim damages, or did not know that she could do so until after, 
as Mrs. Stephens testified, she told her, in answer to her inquiry 
why she had not taken action before, that she had not thought 
of it until she heard “that Mrs. Bert Carter got about $2,000 
out of the city for falling on a slippery sidewalk," and the appellant 
herself, asked when she made up her mind to make a claim against 
the respondent, replied that “it was after Mr. Fuller went away 
on the 17th November." As the injury happened on the 7th
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November, it was then too late to give the notice. The notice 
given is dated the 27th Novrmher, but the postmark on the 
envelojx- shews tliat it was not mailed until the 5th December 
following.

In my view , the appellant failed to bring her case within the 
rule applicable where failure to give the notice is excused, liecause 
she has not shewn that her attitude of mind was that if things 
continued as they were at first she would never require to give 
notice of any claim for compensation. As I have said, having 
regard to the fact tliat the injury was from the first a serious one, 
causing great pain and incapacitating her from performing her 
household duties, it is impossible, in my judgment, to apply the 
rule. It is significant that nowhere did the appellant say that she 
refrained from giving the notice liecause she thought that the 
injury she had received was not a serious one. All that at the 
most the appellant proved was that sire did not at first antiripate 
that the result of her injury would be as serious as it ultimately 
turned out to be; not that it was not from the outset a serious 
one.

An attempt was made at the trial to establish that, owing to 
the administration to her of morphia, her mental condition was 
such that she was unable to apply her mind to business, and 
that that afforded reasonable excuse for not giving the notice; 
but the learned trial Judge’s conclusion was that she had failed in 
establishing this, and in that conclusion we agree.

The result is that the appeal fails and must be dismissed with 
costs if costs are asked.

I take this occasion once more to point out the hardship of 
the law requiring both reasonable excuse for not giving the notice 
and absence of prejudice to the corporation from the failure to 
give it to be proved. Surely it should be enough if a plaintiff 
were required to do one or other of these things; and it may 
fairly be asked why, if the corporation is not prejudiced by the 
failure to give the notice, it should be necessary to shew also 
reasonable excuse for not having given it; and it may be pointed 
out that, by the analogous provisions of the Workmen’s Com­
pensation Act, 1906 (Imp.), both are not required, but if either 
be shewn it is sufficient to prevent the want of notice operating 
to bar the claim for compensation.

Appeal dismiss»/.
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THE KING v. THE HALIFAX GRAVING DOCK Co., Ltd.
Exchequer Court of Cano tin, .4 u dette, J. July 6, 19 to.

Lxvrohuation (6 1 B 10)—War Measure* \«t — Lkkeit or Order 
in Council amending same—Depreciation—Compensation— 
Statutory discretion or Minister.

Where, in an ( >r<lcr in Council uutburning the expropriai ion of pro|>erty 
bv tin* Crown, reference is made to the statute (War Measures Act) in 
pursuance of which the same purports to be made, and where the authority 
to act under said statute is questionable, but the same property could 
unquestionably be expropriate! and taken under the general Expropria­
tion Act, the Court may treat the proceedings as taken under the latter 
Vet, notwithstanding the said reference in the Order in Council; especially, 
as in this <vme, the Minister had, in the exercise of his st; tutory discretion, 
decided to so expropriate, and all the requirements of the latter Act have 
Iw-cn complied with.

In assessing the conqiensat ion for pro|M*rty of a commercial or 
industrial company, due consideration must In* given to the history of 
the company from its origin, such as how organised, its capital, how- 
applied and financed, the business carried on, and actual profits, and in 
the present ease (a dock) its age and state of rep.tirs, and, while one 
must also examine the coni|x>nent parts of the dock, the goo<l-will of 
the industry as a going concern, the compensation must be arrived at 
upon its commercial market value as a whole at the date of the expro­
priation.

[The King v. Kendall (1912), 8 D.L.R. 900, 14 Can. Lx. 71; The King 
v. The Car slake Hold (1915), 34 D.L.R. 273, 16 Can. Lx. 24; and The 
King v. Manuel (1915), 25 D.L.R. 020, 15 Can. Lx. 3N1, referred to.]

Information exhibited by the Attorney-(ieneral of Canada to 
have property expropriated by the Crown valued and eomfiensa- 
tion fixed.

T. S. Roger*, K.C., and W\ L. Hall, K.C., for plaintiff.
H. Mclnnett, K.C., L. A. Lovett, K.C., and J. S. Roper, for 

defendants.
Avdktte, J.:—This is an information exhibited by the 

Attorney-General of Canada, whereby it appears, inter alia, that 
certain lands, belonging to the defendant company, were taken 
and expropriated by the Crown, under the provisions and authority 
of the Expropriation Act, U.S.C. llKHi, eh. 143, for reasons declared 
to arise out of the present war, and pursuant to the powers con­
ferred by the War Measures Act, 5 Geo. V. 1911 (( 'an., 2nd sess.), 
< li. 2, and other powers vested in the Crown,—by depositing of 
record, under the provisions of sees. 8 and 9 of the Expropriation 
Act, in the office of the Registrar of Deeds for the County or 
Registration Division of Halifax, N.S., a plan and description 
of the said lands, on June 7, 1918, together with a corrected plan 
and description thereof, on June 21, 1918.

The defendants, the Right Honourable Thomas Huron Denman 
and Samuel Mackew, by their answer to the information, declared 
that,

CAN.
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sit the time of the filing of the information herein they were trustees of certain 
indentures of trust whereby the lands and property of the Halifax Graving 
Dock Co., Ltd., described in the information, were vested in them by way 
of mortgage for the purpose of securing debentures by the said defendants, 
the Halifax Graving Dock Co., Ltd.

That the said the Halifax Graving Dock Co., Ltd., on Deceml>er 31, 
1918, paid, redeemed and retired the debentures issued under said mortgage, 
and that these defendants have executed a release of the sait! mortgage, and 
since the said December 31, 1918, they have had no projierty, estate or interest 
in the lands sought to be expropriated herein.

This indenture of release or reconveyance is also filed of record 
as Kx. No. 40.

These two defendants are thereby eliminated, and we have 
now to deal only with the Halifax (Iraving Dock Co., Ltd., ns the 
defendants in the case.

The area expropriated, as mentioned in the information, is 
320,200 square feet; the area claimed hy the defendant is 328,294 
square feet, and the area according to the Crown’s evidence 
would he 325,100 square feet.

The defendant’s title to the land above mentioned is admitted, 
but its claim to the land covered by water is denied. It further 
appears that the City of Halifax has a certain right to carry sewers 
across the property, at the head of the dock.

These two questions of area and title will la1 hereinafter men­
tioned and disposed of.

The Crown, by the amended information, offers the sum of 
$1,100,000, ami the defendant company by its amended statement 
in defence claim the sum of $5,000,000.

The Expropriation Act above referred to, was during the 
war enlarged and amended tinder and in virtue of the provisions 
of the War Measures Act, 1914, and legislative effect thereto 
given by an Order in Council filed as Ex. B, and which may be 
found in 7-8 Geo. V. 1917 (Can.), p. eviii, wherein, among other 
enactments, the following is to he found, viz:

(1). For the purpose of the compulsory taking, during anil for any 
reason arising out of, the present war, of any property real or personal belong­
ing or appurtenant to, or acquired, hud, used or ixissessed in eonnection with 
any arms or munition factory, machinery or plant, or other factory, mills, 
machinery or plant whatsoever which is being o|ierated as a going concern, 
the Expropriation Act shall, subject to all the provisions thereof, extend and 
apply not only to the taking and acquisition of the land, if any intended 
to betaken, but also to all buildings, fixtures, machinery, plant, tools, materials, 
appliances, supplies, goods, chattels, contract rights, accrued or aeeruing,
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choses in action and |»erannal pro|»erty of any deeeri|ition whatsoever iMMwetwed, 
acquired, had, owned, used, appropriated, or intended for use or consumption 
for, or in connection with or for any of the purposes of any such factory, 
mills, machinery or plant as aforesaid, or the operations or business thereto­
fore carried on or intended to be carried on in or about or in connection with 
the same, and as fully and effectually to all intents and purposes as if the same 
were specified as included in the definition of land under the said Act.

It is also provided by the* Order in Council that there shall be 
no allowance for compulsory taking.

The expropriation proceedings are attacked by the defendants, 
who contend they arc mill and void for want of authority to 
expropriate, a contention with which 1 am unable to agree ; and 
the defendants on entering upon their ease and adducing evidence, 
diil so reserve all their rights in that respect to hereafter set 
up such contention in another Court, if they see fit.

It is abundantly clear on the face of the Order in Council. 
Ex. B, that there was no intention on the part of the < iovernor-in- 
Couneil in passing the same to do anything but exercise their 
right under the War Measures Act, 11114, to augment the powers 
of the Crown in respect of taking property for public purposes 
during the war. Vnder this Order in Council personal property 
became subject to the right of expropriation as well as real prop­
erty. To do the other thing, i.e., to abridge any of the j lowers 
of the Crown under the Expropriation Act, would not be to 
their purpose, even if it could be argued to be within the powers 
of the Govemor-in-Couneil under the War Measures Act. So 
that there is no occasion here to consider any question either of 
ouster of jurisdiction under pre-existing legislation or the repeal 
by implication of any of the provisions of such legislation enabling 
the Crown to take property. See Maxwell on Statutes, 5th 
ed., eh. 7.

Coining to this particular ease, it was the undoubted intention 
of the Dominion Government to take the absolute right ami title 
to the whole of this Graving Dock, plant and premises, in other 
words, to expropriate the same. That is explicit on the face of 
the Order in Council of May 27. 1918, and the Attorney-General 
of Canada has taken the usual steps under the Expropriation 
Act to effectuate that intention, by filing an information for 
expropriation in this Court.
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Sonic doubt may exist under the War Measures Act, 1914, 
as to whether the Crown under its provisions could “expropriate” 
the projH-rty of the subject in the plenary sense that it can be 
done under the- first mentioned Act, as was suggested at Bar— 
but. I am free to say that it is not necessary here for me to attempt 
to resolve that doubt. It is apparent that expropriation can be 
made, and has been made, under comptent legislation that 
was in existence long lx*fore the War Measures Act referred to.

I am therefore relieved from entering uixm any doubtful 
domain of statutory construction in order to decide that the 
defendant’s projierty has been taken by due process of law.

The remarks of Lord Moulton in the appeal to the House of 
Lords of the case of The AWy-Gen'l v. De Keyset's Royal Hotel, 
Ltd., [1920] AX’. 508 at pp. 548-550, are instructive where complete 
and satisfactory statutory powers can be relied on to govern a case 
lx*fore the Court as against another more uncertain and unsatis­
factory authority to do the act giving rise to the litigation. Lord 
Moulton says:

In deciding die issue* raised herein between the Crown and the suppliants, 
the first question to be settled in the present case, mighi lie, to my mind, 
treated as a question of fact, viz.: Was possession in fact taken under the 
Royal Prerogative or under s|>ecial statutory power* giving to the Crown the 
requisite nuthority? Regarded as a question of fact, this is a matter which does 
not admit of doubt. Possession was expressly taken under statutory powers. 
The letter of May 1, 1916, from the representative of the Army Council to 
Mr. Whitney said:—“1 am instructed by the Army Council to take possession 
of the above projierty under the Defence of the Realm Regulations.” It 
was in rcsjionse to this demand that possession was given. It was not eom- 
jietent to the Crown, who took and retained such possession, to deny that 
their representative was acting under the jxjwers given to it by these Regu­
lations. the validity of which rests entirely on statute.

It was not a matter of slight inqiortunce whether the demand for pos­
session purported to be made under the statutory powers of the Crown or the 
Royal Prerogative. Even the most fervent Iwliever in the scope of the 
Royal Prerogative must admit that the powers of the Crown were extended 
by the Defence of the Realm Consolidation Act, ami the Regulations made 
thereunder. It was for that purpose that the Act was passed and the Regu­
lations made. But even if that were not so there was a manifest advantage 
in proceeding under the statutory |lowers. It rendered it inqiossiblc for the 
subject to contest the right of the Crown to take the premises by the exercise 
of the powers given by the statute. ... All such questions were put 
at rest by the Legislature giving express statutory authority by the Regu­
lations. There could henceforward be no doubt that the Crown jxissessed 
the powers formulated by the Regulations, and this was the object of the 
legislation. But when the Crown elected to act under the authority of a
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8t:ituie, it, like any other iiernon, must take the powers that it thus uses 
cum onere. It cannot take the |M>wera without fulfilling the condition that the 
statute imposed on the use of such powers.

The expropriation was made, as set forth in the informât iom 
for reasons declared to arise out of the “present war and pursuant 
to the powers conferred by the War Measures Act, 1914.” The 
expropriation was made on account of the war when unrestricted 
submarine warfare was lieing carried on with alarming results 
to the commerce of the Empire, and to cope with the aftermath 
of the war in so far as it concerned shipping.

In expropriating this property, devoted to a certain extent to 
public use and to a like extent affected with a public interest, the 
Crown was endeavouring to meet the emergency affecting the 
Empire at large and to foster the building of vessels and the 
facilities for repairing the same. Wide powers were given the 
Executive under the War Measures Act, and in exercising them 
the Crown resorted to the machinery provided by the Expropria­
tion Act, as enlarged by the Order in Council of March 17, 1917 
(Ex. B), and deposited plans and specifications as provided by 
sec. 8 of the said Act.

The Minister, as provided by the said sec. 8, having deemed 
it advisable to expropriate, has exercised his statutory discretion 
and the Court has no jurisdiction to sit on appeal or in review of 
such decision. That it cannot go back of that decision is a legal 
truism. These questions arc political in their nature and not 
judicial—Lewis on Eminent Domain, see. 239. The Courts 
cannot enquire into the motives which actuate the authorities 
or into the propriety of their decision. Dunham v. Hyde Park 
(1874), 75 111. Rep. 371; (Hilbert v. New Haven (1872), 39 C onn. 
4G7. See Beekman v. Saratoga and Schenectady lid. Co. (1831), 
3 Paige (N.Y.) 45; Jackson v. Winn's Heirs (1823), 4 Littell (Ky.) 
322; Brimner v. Boston (1869), 102 Mass. 19; Mutton v. The Queen 
(1897), 5 Can. Ex. 401; Yautelet v. The King, Audette’s Practice 
115; Wijeyesekera v. Besting, [1919] A.C. 646; Att'y-Cen’l v. de 
Keysets Boy a l Hotel, Limited, [1920] A.C. 508.

Moreover, is not the company estopix'd from setting up 
such a plea, having waived any objection to the expropriation, 
if any reasonable one might have been set up, by voluntarily 
advising the Crown through its president, in several letters, that
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it would turn over the property and assist in every way in handing 
over possession. Furthermore, accepting the expropriation, as 
a fait accompli, they asked and were granted delays in delivering 
possession until June 24, 1918, without at any time, reserving 
the right to attack the expropriation proceedings—a decision 
arrived at afterwards. When the Government was wavering as 
to whether or not they would expropriate, on January 23, 1918, 
the president of the company wrote that if the Government wished 
to purchase they would take the purchase money in Dominion 
securities. This is absolutely inconsistent with the allegation 
put forward on tin* trial that the property was taken against the 
will of the company. So far from taking the stand of an owner 
relieved of his property in invitum, Mr. Brookfield's attitude at 
this time was that of a willing vendor, in fact of a man eager to 
sell, and, as fully set forth in the Order in Council of January 15, 
1918, the original proposal to expropriate came from the company. 
Mr, Brookfield was helping the Government as much as possible 
by making it easier in finding the moneys to pay for it. However, 
on May 28, 1918, when the Government had made extensive 
repairs at its own ex|x»nse the company refused an offer of 
•1,100,000.

Now, the property in question, a graving dock, with all its 
component parts, viz., land, land under water, buildings, wharves, 
machinery and tools, chattels, the dock itself, etc., must be assessed 
at its commercial market value to the owner, in resect of the 
liest uses to which it can be put as a going concern, with its good­
will.

A mass of evidence has l>een adduced on behalf of the pro­
prietors with respect to the value of each of the component parts, 
therefore the Crown has followed the same course by offering 
statements in answer. Estimates by several of the defendant’s 
witnesses giving opinion evidence, have been prepared in con­
nection with the cost of reconstruction of the dock; but such esti­
mates are all much subject to serious criticism, too long indeed 
to analyse here in detail on account of the view’ 1 take of the 
case,—and, 1 must say, I do not feel warranted in accepting these 
estimates which ap|)ear on their face to be unduly unreasonably 
large and which are manifestly largely speculative1. At the time 
of the expropriation, fully 70% of the inside facing of the dock
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had to lx* repaired and replaced at a cost estimated, by the parties 
actually engaged in such repairs, at $151,000. These estimates 
of reproduction did not allow a proper amount for depreciation, 
assuming that such repairs will make the dock as good as new,— 
an erroneous view taken by them confusing efficiency with value. 
Depreciation is the lessened utility value caused by physical 
deterioration or lack of adaptation to function under requirements. 
The replacement of parts, as they need replacement, will not keep 
the property as valuable as when new, unless the parts are all 
replaced at once, which is practically impossible. There is 
not only the physical depreciation to be taken into account, but 
also the “supersession,” that is the functional depreciation which 
may result from the growth of the business which renders the 
structure inadequate, or to the development of the art which 
renders it obsolete. Supersession is the discarding of a thing 
before it is worn out.

As I remarked at trial, if the life of a street car be 20 years, 
and that it has run for 11 years, it will still answer the punxise* 
for which it was built for another 9 years, and it is still efficient 
in rendering such service ; but its value is not the same as new. 
although its efficiency for 9 more years is still good. The same 
principle applys to the dock, which is 29 years old. And this is 
said in view of the contention of some witnesses who said that the 
dock was as good as new for all working purposes.

This dock was built partly with subsidies amounting to 
Shot),000, coming in severally from the Dominion Government, 
the Gity of Halifax, and the Imperial Admiralty, the latter being 
entitled to place any vessel in the dock, and when such vessel 
is above 0,(XM) toqs, they are not to be charged for any extra ton­
nage beyond the 0,000 tons.

The e-apital of the* company was $750,000, anel the gieater 
part of the stock issuer 1 was luinele»el over to the contractor building 
the eleie-k, as part payment e>f his contract price. There was 
never any divielend paie! upon the stock, a matter which must not 
lie eiverlookcd whe*n arriving at the value of its good-will. The* 
steie k was obviously not very attractive to the public.

The ( 'rown in paying for the value of the elock, anel its eom- 
peme»nt parts, at the* date of the expropriation, will pay for all the 
reinstatement anel work done since the explosion both by itself
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and the company, and moreover will also pay full value for the 
property towards which it has already j»id a subsidy of 1200,000. 
He that as it may, this is not said by way of weakening the claim 
of the owners, because they are justly entitled to it; but, only to 
shew that no extravagant price should be allowed and that only 
a fair and just compensation is all the owners are entitled to.

The dock is not a large one, and the company has ever and 
anon mooted the question of eidarging it with a view, as said by 
the president, to take any vessel in the Canadian trade, and has 
approached the Government for help to that effect.

In assessing the compensation for the dock due consideration 
must be given to the history of the company from its origin, 
how it was organized, what was its capital, how it was applied and 
financed, the business it was carrying on, its actual profits, the 
returns to the shareholders, the age of the dock and its state of 
repairs, and while one must also examine the component parts 
of the dock, the good-will of the industry as a going concern, the 
compensation must be arrived at upon its commercial market 
value as a whole at the date of the expropriation, without being 
obliged, in arriving at such value, to go into abstract calculations 
with respect to each component part, but taking all of them 
as a whole after having weighed and considered each of them. 
See upon this view, The King v. Kendall (1912), 8 D.L.R. IKK), 
14 ('an. Ex. 71—confirmed on appeal to the Supreme Court of 
Canada, October 29. 1912. [See 32 D.L.R. at p. 668.] The King 
v. The Carslake Hotel Co. (1915), 34 D.L.R. 273, 16 Can. Ex. 24 
—confirmed on appeal to Supreme Court of Canada, June 13, 
1916. [See 34 D.L.R. at p. 280.] The King v. Manuel (1915), 
25 D.L.R. 626, 15 (’an. Ex. 38—confirmed on appeal to Supremo 
Court of Canada, December 29, 1915. [See 18 Can. Ex. at p. 53.)

Now, the valuation of the property as a whole is the method 
that would be resorted to and adopted by a business man desiring 
to buy or sell. He would not make an offer for each component 
part of the property—and indeed, this is the method that the 
defendant company itself has adopted when there was any question 
of sale. On December 14, 1917, the Halifax Graving Dock Co. 
sent to the Right Honourable Sir Robert Borden the following 
telegram: '
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I!on. Mr. f'nrvell and Hon. Mr. Reid have approached me with a view 
of Government taking over our dry dock plant and all connected with it aa 
it now stands, price to lie fixed by the Exchequer Court with a maximum 
clause that Court will not exceed one and a quarter million dollars. On behalf 
of company, I agree to this proposition if Government accept.

Thon, ni p. 19, Ex. 58, one of the hooks of correspondence, is 
a letter of the company to Mr. Carvell, Minister of Public Works, 
dated June 15, 1918, where the following excerpt is found, viz.:—

After the explosion, when the buildings were knocked down and the whole 
place devastated, I offered you the dock, never doubting but that the manage­
ment would remain in my hands. Two weeks afterwards you declined to 
purchase. You then agreed to reinstate buildings and plant and I told you 
this would probably cost $400,000, so this adds at least a value of $250,000 
to the property, making $1,500,(XX), to which should t>e added an amount 
for good-will and a going business.

It is well to note that when the company place a price upon 
this property, they do so as a whole, and do not resort to the 
speculative statement prepared by the witnesses giving opinion 
evidence, and moreover, it is well to note also that their offer does 
not suggest any state of mind indicating an unw illingness to sell, 
hut rather to inflate the priir to #5,000,000. That was an after­
thought apparently. But the fixing of price, the fixing of com­
pensation is a matter of judgment, and one cannot do mort1 than 
indicate within perhaps fairly narrow limits the figure at which 
the value should lie placed.

To allow the claim as estimated by the defendant's witnesses 
would be doing a most misconceived and egregious piece of justice 
to which I cannot adhere.

I have had the advantage, accompanied by counsel for both 
parties, of viewing the premises in question, and to see with my 
own eyes the unsightly state of the disintegrating cement of the 
facing of the interior of the dock patched with brick, involving 
repairs to an amount of about $151.100. However, the dock in 
its present state of repair, 29 years old, w ith all its apparent defects, 
lias a real substantial value, and if its defects have been brought 
out by the plaintiff, it must not lie forgotten that an extravagant 
and inflated price of $5,000,000 has been asked by the defendant 
in the pleadings.

1 have therefore come to the conclusion after making all 
allowances, and weighing all proper legal elements of compen­
sation, to allow, for the dock property, as it stood at the date of 
the expropriation, with all the improvements made since the
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expropriation, Loth by the Crown and the defendants, covering all its 
comj)onent parts, and its good-will as a going concern, the sum
of................................................................ $1.400,(XM).00
from which should be deducted the sum of........... 8,316.20
paid to the company, as shown by Exhibit X. ----- :--------------

61.391,684 80
To which should lie added the sum of................... 2,395.37
the amount the Crown collected for scrap as shewn----- -—----- -----
by Exhibit 56. 61,394,080 17
To this amount should be added interest at the rate of 5% per 
annum from the date of delivery and taking iwssession, namely, 
on June 24, 1918, to the date hereof. 1 have endeavoured to avoid 
delaying the rendering of the judgment in view of the heavy interest 
accumulating upon such a large amount, which up to date would 
amount to a sum approximating 6141,000.

Then, there will be judgment as follows :—
1st. The land and property, including all buildings, plant, 

machinery, tools, wharves, and chattels expropriated herein, are 
declared vested in the Crown from the date of the expropriation.

2nd. The comjxnisation for the same is hereby fixed at the 
total sum of 61,400,000, which after making proper adjustment 
as above mentioned, is reduced to the sum of $1,394,080.17 with 
interest thereon at the rate of 5% per annum from June 24, 1918, 
to the date hereof.

3rd. The defendant the Halifax Craving Dock Co., Ltd., 
ui>on giving to the1 ( Town a good and sufficient title in res]>cct of 
the dry land, the buildings, the plant, the machinery, tools, 
wharves, and chattels, etc., free from all encumbrances, mort­
gages—save the right of the ( 'ity of Halifax in resjx'ct of its sewer, 
— and further, upon giving a release of wluitever title the said com- 
])any has with respect to the land covered by water, irres]x*ctive 
of its area, are entitled to recover and be paid by the plaintiff 
the said sum of 61,394.080.17, with interest then*on as above 
mentioned, to the date hereof ; the whole in full satisfaction for 
the land, property, and chattels taken as above mentioned, and 
for all damages resulting from the expropriation.

4th. The defendant company is also entitled to recover and 
be paid by the plaintiff the costs of the action.

Judgment accordingly.
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LACOURSIERE v. PLEAU AND THE CITY OF THREE RIVERS.

(Juclter Court of Hnucu', Lemieux, C.J., l)orion and Gitmone, JJ.
May 17, 1920.

MlA'HiPAI. <'OK HUM ATI ON N ($ Il C-—51) -ItKHOl.VTlON OK COt M il. DkIXV
IN mknihno NOTK K ok meeting—Absence ok mayor krom other 
<avhkh—Lkoamty—PREJUDICE.

A r<‘8 ilution of » nvmieip:«l council will not he not :ihv1p merely lierimsi1 
Ih<. clerk dvhiynl sviding the notice to I In- mayor until it few hours 
l*eforc the mooting. ihe absence of the nmvor not being oausod by the 
«lelityc<l notice and no prejiulicu lH>ing proved.

Appeal from the Su]>erior Court of the District of Three 
Rivers annulling a resolution of the council naming the apitellant 
as alderman. Reversed.

Tessin, Lacoursiire <$' Fortier, for appellant. 
hi joie &• Lajoie, for defendant.
Iæmibux, C.J.:—The Court of the first instance upheld an 

objection to a resolution of the municipal council of the City of 
Three Rivers, dated August 11, 1919, appointing as alderman 
the api>ellant, Lacoursière in the place and stead of Francois 
Lajoie, resignet 1 since May, 1919.

The sole and only reason for the judgment annulling the resolu­
tion in question is that a general meeting of the council called for 
August 4, had, for want of a quorum, lieen adjourned to August 11 
and that special noth*1 of this adjournment was not given, in 
accordance with the law, to Mayor Tessier, who was absent both 
from the meeting of the 4th and that of the 11th of August.

To avoid any misunderstanding of the imj>ort of the judgment 
which we are about to render, we state first, that the present 
decision is based, in ]Mirt, iqxm statutory provisions different from 
those of the Municipal Cotie and the Cities and Towns Act for the 
legislature has granted the City of Three Rivers a charter which 
included special regulations.

The facts of the ease are these: Francois l4tjoie having ad­
dressed his resignation as alderman to the municipal council, 
which accepted it, Mayor Tessier called, without delay, on May 
24, a special meeting of the council for the purpose of appointing 
his successor, in accordance with art. 12 of the charter (R.S.Q. 
1909, art. f>314), “if the office of alderman liecomes vacant, the 
mayor shall within eight days after such vacancy call a meeting of
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the council for the purpose of choosing a named person to occupy 
the office during the remainder of the term of office of the alderman 
whom he will replace.”

On May 24, the meeting of the council, although regularly 
called, lacked a quorum. For the same reason the meetings of the 
council were successively adjourned on June 2,4, and 9 and July 16. 
On August 4, which was the first Monday of the month, a general 
meeting was adjourned to the 11th for want of quorum. Among 
other memliers absent was Mayor Tessier. This adjournment 
was made at the request of two members of the council, in accord­
ance with art. 5564a, as amended by 4 Geo. V, 1914 (Que.) ch. 45.

We have said that on August 4 there was a regular meeting, 
seeing that this day was the first Monday in the month. The 
parties have admitted, in effect, that under a by-law regular meet­
ings for the despatch of municipal business arc held the first and 
third Mondays of each month in accordance with art. 5557.

The meeting of August 11, at w hich the apjx'llant I-acoursière 
was ap]X)inte<l alderman, was as already stated, an adjourned 
regular meeting. It is indisputable, and the question is scarcely 
con travelled, that at this adjourned meeting the council had the 
right to consider or despatch any municipal business of any kind 
which there might be. It is under this power that the council on 
August 11, appointed the appellant Lacoursière an alderman, and 
he took his seat at the meeting of the 13th presided over this time 
by Mayor Tessier, in the course of which meeting lacoursière took 
the oath of office.

The applicant then contests the resolution of August 11, 
appointing I-acoursiere alderman, for the reason adopted by the 
Couit of first instance, that this meeting was illegal, because it 
was not called under art. 5564a, that is to say because no s|>ecial 
notice of this meeting of the 4th, adjourned to August 11 ,was given 
by the clerk to the members w ho were absent on August 4, among 
them being Mayor Tessier who was absent likewise from the meet­
ing of August 11. Article 5564a requires social notice of an 
adjournment to be given by the clerk to the members of the 
council who were absent at the time of the adjournment. It is 
undeniable that this requirement of the law is imperative, and 
that want of notice of an adjournment to members then absent 
would render void proceedings had at the adjourned meeting.
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In the present case, the objection to the resolution does not 
allege that no notice was given ; it maintains that a social notice 
was given to Mayor Tessier, but that this notice is irregular and 
insufficient and that it should be 24 hours clear notice, under 
art. 5581, which requires that “the intermediate delay after special 
notice shall run from the day on which such notice was served, 
exclusive of such day.”

The special notice given by the clerk to the mayor of the holding 
of meeting of August 11, at 8.30 p.m., was written by the clerk 
on August 11 between 4 and 5 p.m. Does such notice answer the 
requirements of the charter of Three Rivers? If not, has such 
notice, assuming it to be irregular, been prejudicial to the interest 
of the taxpayers or of the municipality? If the mayor had been 
present at the meeting of August 11 would his presence have 
affected or altered the result of the vote upon the resolution 
appointing Lacoursière alderman?

Before answering these questions, we deem it our duty to 
re-affirm the doctrine which has been so often and so justly 
expressed: that a case like the present should be deckled according 
to the law which is derived from numerous authorities, all equally 
emphatic, that the omission of even imperative formalities d<x»s 
not invalidate municipal proceedings, unless an actual injustice 
result from such omission, or unless the omission of such formalities 
nullify the proceedings which ought to In? clothed with them.

Additional authorities from which this rule is drawn are the 
following, R.S.Q. 1909, art. 5545, which lays down that no error 
shall invalidate a municipal election if it appears to the Court 
that the election was conducted according to the principles laid 
down in this chapter and if the mistakes charged did not vitiate the 
result of the election. Article 5546 of the Act is still more explicit. 
It says that no municipal election “shall be declared invalid by 
reason of non-compliance with the provisions of this chapter as to 
limitations of time, unless it appears to the tribunal that such non- 
compliance may have affected the result of the election.”

The Municipal Code contains a provision of a still more liberal 
nature, worded as follows: “No act, duty, writing or proceeding 
executed in his official capacity, by a municipal officer who holds 
office illegally can l>e set aside solely from the illegal exercise of his
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office.” At a time already distant, in 1873, when we were slaves to 
form in all matters legal, Meredith, C.J., laid down the rule for 
the Courts to follow by deciding that municipal laws should be 
applied and interpreted with tolerance, equity and liberality. 
In Parent v. Coijforation of St. Sauveur (1873), 2 Que. L.R 258 at 
261, he said:—

The legislature undoubtedly foresaw that our municipal system would, 
in most cases, be put in operation by iwrsons who cannot, we assume, be 
familiar with legal formalities. To expect in proceedings taken by such iarsons 
the regularity which is required in judicial proceedings would lx; to «he last 
degree unjust.

And the Judge, after having cited the words of the Municipal 
Code corres|xmding to art. 5264, R.S.Q. 1909, added, at p. 201 :—

It is the duty of Judges to simplify, as far as lies in their power, the carry­
ing out of the municipal system. We are convinced that the working of this 
system would be impracticable if full and complete effect were not given to 
this provision of the law to which reference has just been made.

It was because we were imbued with these opinions, which 
are partaken of by the very large majority of the Judges in the 
district, that Dorion, J., and I decided, on February 20, last, the 
case of Chagrwn v. Benoit, now in course of publication.

Let us return to the dominant point of the action, namely, 
the legal value of the notice to Mayor Tessier of the meeting of 
August 11.

Article 5564a requires that special notice of an adjourned 
meeting be given to members absent at the time of the adjourn­
ment. This article does not state the length or duration of this 
special notice. In default of enlightenment from the warding, we 
must rely upon the definition of a special notice which the Act 
gives. We only find the one that is indicated in art. 5581, which 
says that the intermediate delay after special notice shall run from 
the day on which such notice was served, exclusive of said day. 
Let us suppose for a moment that the special notice mentioned in 
art. 5564a ought to be 24 hours, does it follow that one given on 
the 11th between 4 and 5 p.m., for a meeting which should take 
place at 8.30 p.m., would be illegal?

The Act imperatively requires a notice. The reason for notice 
is obvious; it is in order to notify the members absent from the 
preceding meeting of the day to which such meeting was adjourned 
without which notice the said meeting might take place without 
their knowledge. If no notice is given the meeting is invalid. If
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21 notice is given, hut irregularly, without following the required 
formalities, even imperative, should such notice he deemed to he 
illegal? Ought the adjourned meeting to lie likewise declared 
illegal if no prejudice results to the public?

The city clerk, heard as a witness, explained the circumstances 
under which he had given the special notice to Mayor Tessier. 
This is what he says: “(J. Mr. Beliveau, you gave the notices for 
the meeting of August 11, according to the custom followed at the 
City Hall? A. Yes Sir. Q. For all the adjourned meetings? 
A. For all the adjourned meetings.”

It was therefore the custom at Three Rivers to give, on the 
very day on which an adjourned meeting should he held, notice to 
the members absent at the time of the adjournment. According 
to custom this notice, the length of which is not fixed, appeared, 
therefore, to l>e reasonable to the members of the council and to the 
mayor in piirticular, he who should be the faithful guardian of the 
rules which assure the proiXT working of the municipal mechanism. 
Should this custom prevail in the present case?

We will certainly not decide that usage, old as it may be, should 
he opi>osed to written iaw, either to abrogate it or alter it. The 
law governs customs, w hose application must be limited to inter­
preting the law, by supplementing it or ]X‘rfecting it.

The custom relied ujxm in the present case should have, in 
judicial proceedings a moral authoritative value, especially in the 
application of a law which should lx* interpreted literally, equit­
ably, and from a good sense point of view7. This custom, alone, 
could not be taken advantage of, but, accompanies 1 by other 
circumstances, it jx-rmits the Court to take account of it as one 
evidence of the desire of the parties and also as a means of solving 
the question whether the public or the taxpayers have suffered 
any prejudice or any injustice from the decision of the council in 
appointing Lacoursière alderman.

The custom of giving notice in the manner stated was well 
known, was public and amounted to a public act. It would appear 
to be a constant custom. It was 21 general common custom, to 
which the public had adhered all of which conditions give to usage 
a judicia.1 character.

Another feature of the question; did the notice, assuming it to 
bo irregular even insufficient from a legal point of view, attain the
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object that was intended, namely, to inform Mayor Tessier of the 
holding of a general meeting at which any municipal matter might 
be debated and adopted?

If it had been shewn that it was on account of the insufficiency 
of the notin' that the mayor had not taken part in the meeting, 
or if the mayor had ever protested or recriminate! 1 against the 
notice*, or if he had claimed that he had not taken part in the 
meeting by reason of the insufficiency of the length of the notice, 
then* would then have been a reason for ascertaining whether 
any prejudice had been caused. But the contrary is evident and 
manifest ; the mayor t ook part and presided at the meeting of 
August 13, in the course of which Lacoursière was swrom in as 
alderman in his presence. In no way did he object to the adoption 
of the resolution ap]*)inting Lacoursière, or blamed the council 
for having proceeded hurriedly, or claimed that I>acoursière was 
incompetent or that his appointment was detrimental to the 
public good. His silence, in such circumstances, must certainly 
be interpreted as ratifying the apprit ment; and we might, perhaps, 
add that the mayor has to such a xtent ratified the appointment 
that he is one of tin* attorneys in the case, maintaining the solution 
which api>ointed I,aeoursière as alderman.

Another thought , w hich conforms with the spirit of the Act, 
suggests to us arts. 6545 and 5546. These articles state that no 
municipal election shall be invalidated by reason of the non- 
compliance w ith the formalities prescribed for holding a municipal 
election, if the Judge* is convinced that such non-compliance did 
not affect the i-esult of the election, and that no election shall be 
declared invalid by reason of non-compliance with such formalities 
unless it should appear to the Court that such non-compliance, as 
to limitations of time, may have affected the result of the election.

It is true that the Act refers to popular elections, while in our 
cast*, it is a question of the appointment of a member of a council 
by resolution, but the eases are alike, for in either circumstance, 
it is a question of appointing members of a council, and the question 
of public interest is the same. Now, has the Court in the present 
case, the moral certainty that the absence of the mayor did not 
vitiate, effect or change the result of the resolution?

First, had he been present he would not have voted unless 
there was an equality of votes. Now the appointment of I^acom-



56 D.L.R.] Dominion Law Reports. 37

sière was voted for by four of the memlx-rs present. I^aiiey, who 
had l>een nominated, refusing to take part in the proceeding!, 
apparently the mayor would not have changed the result, and 
from his attitude at the meeting of the 13th and that which he 
takes as an advocate in the case before us, not only would the 
result of the resolution not have been affected or altered, but 
Lacoursière’s position would have lx*en improved, seeing the 
apparent sympathy which the mayor seemed to have for him.

If tlie mayor had not taken part in the meeting, it is not owing 
to want of notice or irregularity of the notice but to the fact that 
lie did not wish, did not care, or could not take part. Assuredly it 
cannot l>e seriously maintained that the mayor «lid not take part 
liecause of the irregularity of the notice, since, as mayor, he con- 
fonne«l to the well-known common custom, which lie considered 
reasonable, of a notice given as above shewn.

I>et us sup]x)se that it was not an election apiiointment of an 
alderman by the council—qtiestions which so easily and so uselessly 
raise local prejudices and passions—but rather a by-law authorising 
the town to borrow $50,000 or $100,000 and that a bank or other 
financial institution advancer! this amount to it, does anyone 
really think that a similar by-law adopted under the same circum­
stances would lx* declared void and that it would bo held that the 
bank which advanced the money should lose it? We do not think 
that in such case there would l>e one dissenting voice to declare 
the notice illegal.

We come to the conclusion after having studied the question 
which presents itself in a new form, that the resolution appointing 
Uicoursière alderman was legal, and that the notice given to 
Mayor Tessier fulfilled the end and object which it had in view.

For these reasons, we affirm the judgment of first instance 
refusing the objections to the resolution of August 11 and main­
taining, as far as Lacoursière is concerned, the said resolution with 
costs against the applicant, respondent, both of the objections 
raised on the first trial with Lacoursière and in the ( 'ourt of Review.

(iIBsonk, J.:—This is a proceeding taken by a municipal 
elector of the city of Three Rivers to annul a resolution adopted 
by the municipal council of that city, at a mooting held on August 
11,1919. The petition was presented on Septomlior 30, 1919. The
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resolution in question was to appoint the mis en cause to the office 
of alderman of the city of Three Rivers in place of one Francois 
Lajoie who had resigned.

It is alleged that this resolution is illegal and null f *• the 
following reasons: 1. Because such a resolution could have oeen 
adopted only at a special meeting of the council called for that 
purpose ; 2. Because the meeting of August 11 was an adjourned 
meeting, and the nomination of an alderman was a new piece of 
business which it was not within the competence of an adjourned 
meeting to consider, seeing that this matter had not come up at 
the regular meeting, and therefore could not be classed as “un­
finished business” under R.8.Q. 1909, art. 5564, also, that at this 
meeting of August 11, not all members were present, and that an 
objection was made to the matter l>eing considered at this meeting 
by one of the members present ; 3. That the notice of the meeting 
in question was insufficient.

The city and also the mis en cause appcaivd and pleaded 
separately. Their pleadings an* similar though not identical, and 
after denial of the allegations of the petition, they alleged objec­
tions, namely : that the petitioner suffered no prejudice ; that the 
city was not summoned in its corporate name ; that the judgment 
which might be rendered would not be executory against the 
mis en cause; that proemling such as the present is not the proper 
one to dispossess an alderman of this office ; that the security is 
illegal ; in fact, that no security was given ; that giving of security 
is not alleged ; and that the |x*tition is not supported by an affidavit.

I may say at the outset that I think these several objections 
made by resixmdent and mis en cause were, for a large part, 
disused of finally in the Superior Court, and that in reality only 
one of them persists! in this Court, namely, the allegation that 
jietitioner suffered no prejudice or injustice and that he had no 
interest. This last objection, I think, is disposed of by R.S.Q. 
1909, art. 5623, which is to the effect that every municipal elector 
may in his own name take a proceeding such as the present to set 
aside any by-law, resolution, procès-verbal, etc., of the council. 
No special interest is required.

In the present case, it is further alleged that petitioner is a 
mere prêle-nom. In his evidence, he was asked if he himself was 
to be responsible for the costs of the present matter. He answered
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in the negative, adding that others had guaranteed him harmless 
in that respect. It is suggested that the fact that others an* behind 
the petitioner, holding themselves responsible for costs and 
probably urging him on would make the present to be an instance 
of maintenance. And it is urged that, for this reason, the petitioner 
should not be allowed to continue his proceeding. It is quite true 
that the presence of the (dement of maintenance in a contract will 
vitiate it, and it would lx* our duty to consider the effect of its 
existence if such were shewn, but the question would, I think. 
<x>me in for consideration only in the enforcement of the con­
tract which was tainted with maintenance. A public action such 
as the present could not lx? refused merely because several were 
associated with plaintiff. The proof does not shew otherwise 
than that these others may have the same1 qualifications as the 
plaintiff has, namely, municipal electors, in which ease, I think, 
the association of interest would exclude it from Ixnng main­
tenance when there is nothing in the record shewing that plaintiff 
and asswiates are actuated by any improper motives.

Mr. Ijajoie, alderman of the City of Three Rivers, resigned, 
and his resignation was accepted on May 19, under the Cities 
and Towns’ Act, art. 5314, an election should lx* held to fill vacan­
cies, but then* is a special provision in the charter of the City of 
Three Rivers to the effect that vacancies in its council are filled 
by the council itself and that it is the duty of its mayor, within 
8 days after the vacancy occurs, to call a special meeting of the 
council for the purpose of appointing a successor. The mayor 
of Three Rivers complied with this requirement and called a 
social meeting for May 26. There was no quorum at this meeting, 
and the appointment of the alderman necessarily was left over.

As authorised by a special article in their charter, replacing 
R.8.Q. 1909, art. 5557, there is a by-law of the ( 'ity of Three Rivers 
fixing the council meetings for the first and third Monday of each 
month. These two meetings were held in the month of June with­
out having any quorum; the same* happened in the month of July. 
On the first Monday of August, there was no quorum either, 
and it was at this meeting that an adjournment was made to 
the 11th.

It is contended by the petitioner that it was only at a sjxn-ial 
meeting of the council called specially for that purpose that the
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nomination of an alderman could he made. This argument is 
based on art. 5314, R.S.Q. 1909, as specially enacted for the City 
of Three Hivers. The article is to the effect that when a vacancy 
occurs, the mayor must, within 8 days, call a special meeting for 
the purpose of filling it. The special meeting affords an oppor- 
tunity to make* the appointment, but there is nothing either in 
that article or in any other statutory part of the city’s charter 
which requires the filling of an alderman vacancy to he exercised 
only at a special meeting, and the conclusion must be that such 
power may he exercised at any subsequent regular meeting if for 
any reason the nomination has not been made at the special meeting 
called by the mayor, or if the mayor has neglected to call a speeiiil 
meeting, if such should have been the case.

I am of opinion that the nomination could have been made at 
any regular meeting subsequent to May 26.

A question which now presents itself is as to whether special 
notice of that item of business should have been given to the mem­
bers of the council in advance of the meeting. I do not find that 
such was required either from anything shewn in the record or 
from anything in the city’s charter. It is true that the council 
has general authority by by-law to make rules and regulations for 
its internal government and the council could, I have no doubt, 
pass an enactment to require that in all cases such as the present 
a notice would have to be given and failing which consideration 
of the question would be out of order; it is certainly the case that 
in many municipal councils for a motion to be in order, it is neces­
sary that notice of it must have been given at the previous meeting 
of the council. That, apparently, is not the case in Three Rivers, 
because no mention of any such rule was made by either parties. 
If such rule had existed, it might be quite well that (such a nomina­
tion being made by a special motion), such motion should be pm- 
ceded by a notice of the kind indicated; but in the absence of any 
proof or even suggestion of the existence of any municipal enact­
ment requiring notice, we am to conclude that none was required, 
and this Court cannot make the legality of the council’s action 
depend upon such a notice having been given. It is true tliat 
there are in the mcord the order of the day for the meeting of 
August 4, also that for the 11th, and that these agenda papers 
shew that in that for the meeting of the 4th, no mention is made



56 D.L.R.] Dominion Law Reports. 41

of flip nomination of tilling of the ahlermanic vacancy, whereas 
in the order of the day for the 11th, there is mention of it. There 
Icing no provisions in the charter and no by-laws of the council 
dealing with such orders of the day, we must look upon them as 
matters of convenience and not as legal requirements.

The conclusion I come to is that it was within the power of the 
council to make this nomination at any regular meeting subsequent 
to May 26, without necessity of any previous notice.

I should mention that if the meeting at w hich the appointment 
was made was a special meeting, then notice would lie required 
liecauae, in all cases of social meeting, the business to be trans­
acted must l>e stated in the summons to that meeting.

Now*, it is admitted that previous to the meeting of August 11, 
no notice was given to the memlters of the council that the nomi­
nation would be made. It is necessary therefore to determine 
whether the meeting of August 11 was a regular meeting or a 
social one. It is admitted and it is clear from the record that the 
meeting of August 11 was called as adjournment of the regular 
meeting of August 4. August 4 was the first Monday of that 
month, and by the by-law was a date for a regular meeting. No 
quorum was present, but there were two members present, and 
by art. 5564a, two members being present, they can adjourn a 
regular meeting to a subsequent date. This was done.

What is the effect of such an adjournment? Is it the equivalent 
of calling a special meeting or does it make a continuance of the 
regular meeting? The question is important because if the new 
meeting is to lie considered a special meeting, then only such 
business as is mentioned in the notice of it can be taken into con­
sideration; if such meeting is a continuation of the regular meeting, 
then, any business which might have come before a regular meeting 
can come before it. In my opinion, from that fact that art. 5564a 
authorises an adjournment, all the effects of an adjournment 
must be given, and that the meeting of August 11 can be looked 
upon only as a continuation of the meeting of August 4, and there­
fore, a regular nun-ting at w hich any and all business of the council 
could 1m* considered.

I come to the conclusion that the nomination of an alderman 
could be made by the council at any regular meeting, that no 
special notice that such matter would be dealt with was necessary
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in advance of such a meeting, and also that the meeting of the 11th 
was a regular meeting of the council.

The petitioner's complaint is thus narrowed down to the 
question as to whether the proceedings in the council at the meeting 
of August 11 were illegal by reason of irregularities or insufficiencies 
in the notice summoning it.

All the members of the council in office were present at the 
meeting of August 11, with the exception of the mayor. The notice 
was given to him, was loft at his house1 between 4.30 and 5.30 in 
the afternoon wlien the meeting was called for 8.30 that evening.

It is contended that this notice is insufficient, that the law 
requires a longer notice* than this, that the absence of the notice1 
the law requires is suffieient to make1 the proceedings at the meeting 
illegal and annulable. This raises the questiem as to whether the 
notiez to lie given to me-mbers eif a council under the Cities and 
Towns Ae*t an- perempteiry requirements of law entraining nullity 
if not exactly complied with, or whether they are directory only 
anel a substantial compliance with them is sufficient.

Vnder the Municipal Coele*, notices e>f special meetings must, 
unelcr pain of the nullity of all proceeelings of the meeting, he 
given in exact accordance with the pmvisions of that Code. In 
the1 Citie‘s anel Towns’ Act, the‘re is no eorresponeling provision. 
The general law proviens that special notices must be given to 
members e>f the eouncil both for the1 regular anel for the special 
meetings. Article 5572 elistinguishes between public notices and 
special notices anel prescribes t hat special notices be serves I. 
Article 5575 declares how service is to be maele, namely, when not 
by mail, it is by having a copy with the perse n or at his domicile 
or plae-e of business. Article 5581 says that in computing the1 
delay on social notices, the elay of sendee is lot to be counteel. 
There can be no eloubt that uneler the general lav, these provisions 
as to special notice's apply to the* notices to be given to the mayor 
or alelemien of the meeting of the council.

In the case* of Three Rivers, art. 5557 is replaced by an artieie 
which simply provides that the (regular) meetings of that council 
shall be on the days w hich ait? to lie determined by by-law, without 
mention—and here1 the section of the city’s charter differs l'om the 
general law—without mention of the necessity of giving special 
notices to the members of these regular meetings.
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It is admitted that there is in the case of Three Rivers a by-law 
to fix the regular meetings of the council for the first and third 
Monday of each month. I think it is clear that there is no necessity 
of a notice to the meml>ers of the council of these regular meetings. 
But the meeting of August 11 was an adjourned im-eting and 
U.S.Q. 1909, art. 5564a, requires that in case of an adjournment, 
such as the present, the clerk must give notice of the adjournment 
to those who were not present at the time the adjournment was 
made. What notice is required? The Court of first instance in 
this ccse decided that the other articles of the general law that I 
have just mentioned (5572, 5575 and 5581) applied as regards 
notices of meetings other than those had on t he first ami t hin I 
Monday of each month, and to that extent, I agree with the con­
clusion of the trial Judge, but his conclusion went further than that. 
Having concluded as an inference from art. 5581 that the delay 
must in all cases lie of at least one intermediate day (except of 
course when* there is some s])ecial delay fixed as in 5561), he 
decided that such a delay is a matter of public policy and interest, 
and that the curtailment of it, as occurred in this case, operated 
}ter sc and independently of all other circumstances to make the 
meeting of August 11 and all proceedings of the council then taken 
absolute radical nullities.

I cannot subscribe to that holding, and it is in my opinion 
necessary to subscribe to it, if the ]>etitinner is to succeed.

Where a statute requires that notice must lx* given a s]>ecified 
time Itefore the performance of an act, etc., the omission of the 
notice or curtailment of the specified delay may operate as a nullity 
of the act if so performed; but for such conclusion to be reached, it 
must appear quite clearly that the statute rigidly required such 
delay to be given under pain of nullity.

In the present case, there is no express provision in the statute. 
I>ut only an inference from ait. 5581. Argument s based on inference 
art1 not the most reliable; they must lie adopted with caution, 
the other sections of the statute must l>e looked to, and often the 
special circumstances of the individual ease.

In the present instanee, art. 5264 lavs down the rule1 of the whole 
of the Cities and Towns Act, namely, an objection founded upon 
infonnality or irregularity shall not prevail :

l nletw according to the provisions of this chapter, its omission would 
render null the proceedings or other municipal acts needing such formality.
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This surely means that the nullity must l>e pronounced by 
the law itself either expressly or by irresistible infennee. Not 
only does art. 5581 not expressly pronounce a nullity, but it does 
not expressly exact a requirement.

In addition to that, there is no proof of prejudice, or proof that 
the result was that the mayor was not made aware of the date of 
the meeting. There is no suggestion whatsoever of trickery or 
misconduct or negligence. The contrary appears: the notice was 
the usual one at Three Rivers, and in the circumstances More us, 
it is not in my opinion an illegality nor an irregularity.

The judgment of first instance should, in my opinion, he set 
aside quoad the mis en cause, and the petition so far as the mis en 
cause is concerned dismissed with costs.

The judgment of the Court is as follows: Considering that the 
special written notice given by the clerk of the City of Three 
Rivers to Mayor Tessier of the adjournment of the general meeting 
from the 4th to the 11th of August, 1919. although irregular was 
sufficient to fulfil the punxiacs for which it was given; that the 
said notice was given in conformity with custom recognised as 
common and usual in such cases; that it was not on account of the 
irregularity of the insufficiency of the said notice that Mayor 
Tessier did not take part in the sitting of ‘August 11 ; that, in the 
circumstances shewn, it is indubitable that the presence of the 
mayor at the sitting of August 11 would not have changed the 
result of the vote upon the resolution appointing the appellant, 
Lacoursièrc, alderman of the city, but that, on the contrary, the 
said circumstances lead to believe that, if the mayor had been 
present at the meeting, he would have lieen in favour of the said 
ap|X)intment ; that the said notice and the absence of the mayor 
from the said sitting of August 11 have caused no prejudice what­
ever to the taxpayers of the city; that there was error in the 
judgment of the Court of first instance.

This Court sets aside the judgment appealed from, dismisses 
the action as to the api>ellant, with costs against the defendant, 
respondent, both in the Superior Court and in the Court of Review.

Judgment accordingly.
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BRAULT T. THE KING.
Exchequer Court of Canada, Audelle, J. September iS, 1920.

Damages (5 III A—42a)—Contract to supply crushed stone—Puiu.ir 
work—Breach—Completion by another party—Damages.

Where a party to a contract hits by his own act or default put it out of 
Ilia power to fulfil his contract, the other party may at once treat this as 
a breach of contract and without waiting for the time of completion 
to arrive may take necessary measures to ensure the completion of the 
contract.

Petition of rkiiit to recover damages alleged to have l>ecn 
suffered by suppliant by reason of a breach of contract by the 
Crown.

G. Fortin, for suppliant; 0. Gagnon, for respondent.
The facts of the ease are fully set out in the judgment. 
Audette, J.:—The suppliant, by his petition of right, seeks to 

recover the sum of $1,746.55 for damages arising out of a breach 
of contract with the Crown.

On August 22, 1911, the suppliant entered into a contract with 
the Crown, “for supplying crushed stone required for macadamis­
ing a portion of the road along the west side of the ( 'liambly Canal.” 
—and complete such supply on or before October 15, 1911.

He had, at the time he tendered for such contract, a small 
plant, at his quarry, that was insufficient for the performance of 
this contract, and he was duly notified by Parizeau, the Govern­
ment engineer, of that fact after his visit to the quarry, at the 
request of the Ottawa headquarters. However, the suppliant 
promised to purchase additional plant.

He started to make delivery under his contract, on August 10, 
1911, and on September 1, he had delivered 395 tons. From the 
1st to the 18th September, he delivered 743 tons.

Kuclide Brault, the suppliant’s son and foreman, says that at 
the time they took the contract they had a middling size plant, 
and that when they perceived that it was not sufficient, ten days 
or so after starting work, they purchased a larger crusher.

Parizeau, the engineer in charge of the works for the res])ondcnt, 
testifies that the delivery of stone made by Brault in September 
varied between 45, 55, and 14 tons a day; and that the average 
delivery between August 10 and September 1, was only an average 
of 27 tons.

Parizeau swears that l>efore Septeml>er 18, he has time and 
again told the suppliant he was not delivering enough stone to
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allow him to jierform the work on time. However, at that date, 
he says he had realised, he was certain, that Brault was not de­
livering stone in sufficient quantity, and at the rate the stone was 
lx*ing supplied the works could not lx* finished in time. Parizeau 
further states that he repeatedly informed his superior officer that 
if the stone was not forthcoming the works could not lie executed 
on time.

Under these circumstances, on Scpteinlx»r 18, 1911, he called 
in a Mr. lord to supply similar stone at the contract prices, and 
with lord's help and concurrence and all Brault could and did 
deliver, prolonging and extending the time of completion of the 
contract to November 15, 1911, he was only just able to complete 
the works.

Brault, ever since August 10 to Novemlier 15, 1911, was asked 
to deliver all he could, and all he has delivered or offered to deliver 
was duly accepted.

However, it was mntendtMl at Bar that the ( 'rown was guilty 
of a breach of contract inasmuch as by calling in lord, the latter 
took away from Brault a numlx»r of carters to whom he would 
give wages of 25 cents over and above what Brault was giving up 
to that date, and by lord using some of these carters Brault was 
deprived of their services and could not supply all the stone he 
would otherwise have l>een able to deliver.

From perusal of the contract, it will lie seen that there is no 
quantity of stone mentioned—that Brault is not given the exclusive 
supply of the stone, therefore how could he sue for a given quantity 
supplied by himself exclusively? By clause 5, the works have to 
l>e carried on and prosecuted to completion to the satisfaction of 
the engineer. Clause 16 provided what the engineer may do in 
<*ase of delay, and there are other such permissive clauses in the 
contract; but does not the word “may,” in such a document, 
amount to a mere intimation of what might be done and not an 
obligation to resort exclusively to that method? Had the word 
“shall” t>een used instead of “may,” it would have tied the engineer 
to that method and that method only.

However, it is abundantly proven that the contractor has 
delivered all he could, and that the Crown readily accepted all he 
offered and delivered, and that but for the help of I xml, according
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to the testimony of Pariaeau, the works could not have been 
entirely executed that «canon. How could it lie found under the 
circumstances that the Crown is guilty of a breach of contract?

If there is a breach of contract, it is a breach by the suppliant 
and of which he is alone rcs|x)nsible.

Indeed, w here a party has by his own act or default put it out 
of his power to fulfil his contract, the other party may at once 
treat this as a breach of contract without waiting for the time of 
lierfomiance or completion to arrive. The apprehension of the 
engineer that the work was unduly delayed was in this ease well 
founded. (Stewart v. The King (11*11), 7 Can. Kx. 56, affirmed 
(11*12), 32 Can. S.C.R. 483.)

Contractors cannot have the whole matter of the contract in 
their liands in respect of public works involving public interest. 
The Crown cannot lie at the mercy of the contractor, it must 
protect itself, and would do no violence to the contract, when 
realising that the contractor was going liehind in the execution of 
the works, to buy outside to protect itself.

Moreover, time was by clause 20 of the contract, deemed to be 
material and of the essence of the contract, and while the stone 
should have lieen all supplied by October 15, 1911, the Crown 
extended the period of the contract by a full month ami accepted 
all the stone supplied by the contractor even during the long 
extension.

Out of the total quantity of 5,119 tons required for the work 
in question, the suppliant supplied 2,498 tons and Lord 2,(121.

If as between the suppliant and the respondent either of them 
has lieen guilty of a breach of contract, it is certainly not the 
< 'rown, but the suppliant himself.

The suppliant was given every opportunity of delivering all the 
spine lie could from August 10 to Novemlier 15, 1911, and all he 
was able to deliver within tiiat period, which includes several 
days liefore and after the date of the contract, was accepted and 
credited to him. If there were not enough carters available in 
the contractor's own parish for the discharge of the duties imposed 
upon him by his contract, he could and should have procured that 
help from outside. Brault, the son, further adds—all we hud of 
crushed stone, we delivered to the Government—and the suppliant 
says the Crown never prevented us from delivering stone.
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Under the circumstances, I have come to the conclusion that 
the suppliant is not entitled to any portion of the relief sought l»y 
his petition of right.

Note—Exhibit A, a statement of the quantity of stone 
actually supplied up to a certain date—not to the end of the con­
tract—was filed at trial, and was to l>e completed to the end of the 
contract. The trial took place on September 10—the completion 
of that exhibit involved the work of at most half an hour—but it 
has not as yet come to hand and I am not on that account delaying 
judgment, liecause, in the view I take of the case, it is immaterial

Judgment accordingly.

COURTEAU v. V1AU.

Quebec Courl of Heviei Demers, Panneton and de Lorimier, JJ. June li, 19^*
Attachment (§ I 13—10)—In revendication—Given fob immoral pvk- 

poses Art. 708 C.C. (Que.)—Maintenance 
One who in a party to an immoral consideration in giving donations 

to a person with whom lie is living in concubinage cannot ask for revendi­
cation of the pro|>erty so given. If he could succeed at all it would hi* 
under art. 708 C.C. (Que.), for the surplus beyond what was necessary 
for the maintenance of the defendant but where this issue is not raised 
his action will be dismissed.

The judgment of the Superior Court, which is affirmed, was 
given by Archibald, J., on December 6, 1919.

The plaintiff caused to be seized, by three attachments in 
revendication, certain goods of the value of $510, which lie 
claimed belonged to him and which the defendant refused to give 
up to him.

The defendant pleads that these goods are hers, and were given 
to her by the defendant himself. The latter replies that such gifts 
had an immoral consideration, the goods having been given to the 
defendant to furnish the house in which they both lived in con­
cubinage.

The Superior Court set aside the attachment in revendication 
by the following judgment:—

Considering that it has been established in good proof that the g<x>-ls 
mentioned in the procès-verbal of seizure were given by the plaintiff to the 
defendant ; that they were placed in a house in which the plaintiff and defendant 
were at the time living in concubinage, and that the consideration of the 
gift was immoral, and it is also proved that both parties were participants 
in said immoral consideration; that under our law where any party seeks to 
obtain the assistance of the Court in relation to a contract which is void in



56 D.L.R.] Dominion Law Hf.pobtk. 49

consequence of the consideration being immoral, he will lie dismissed from 
the Court without relief if it appears that he himself was a participant in the 
immorality; that the plaintiff, in addition to the preaunt action, has introduced 
two other actions against the defendant in which seizures in revendication 
of other articles have been made, all of which form part of the furniture 
in the house in which the plaintiff and the defendant lived in concubinage; 
that these three actions ought to have been brought as one action, and in 
fact have lieen, by judgment of the Court, united for the pur; loses of the proof ;

Considering therefore that the proof made in any one of the three causes 
is applicable to all; that plaintiff has failed to establish any ground of action 
i gainst the defendant which the Court may allow him to maintain; also that 
ar . 768 of our Code allows donations in such cases to the extent of mainten­
ance, and that even if plaintiff could appear under the circumstances he should 
have -lone so under that article and demanded the reduction of the gifts in 
question; that the plaintiff has failed to establish o ground of action; seeing 
under art. 768 the donation in question was not entirely null, and the plaintiff's 
action ought to have been brought under that article, and there is therefore 
ground to condemn the plaintiff to costs; doth dismiss the plaintiffs action 
with costs. Judgment affirmed.

Archibald, Acting C.J.:—Our art. 768 refers to art. 908 of 
the C.N., but this article is not at all similar to our article and 
refers only to children of these irregular unions. Article 768 
plainly cannot l>e made to apply to the present case. It seems to 
lx* made applicable to donations made after the relations of 
concubinage have come to an end, and does not declare the said 
donations null, but only limits them to an amount necessary for 
the maintenance of the party.

The text of the present art. 908 of the C.N. reads as follows 
(translated) : “The natural children legally recognised cannot re­
ceive by donation entrevif & more than what is accorded to them in 
the title of succession.” This incapacity can only be invoked by 
the descendants of the donor by his ascendants by his brothers 
and sisters and the legitimate descendants of his brothers and 
sisters.

Previous to March, 1896, this latter portion of the article did 
not exist and a difference of opinion was raised among jurisconsults 
as to the effect of the first part of the article, namely, whether the 
incapacity of the natural children was only relative and to be 
considered as having been enacted in the interest of the legitimate 
heirs or whether it produced an absolute nullity as being a question 
°f public order and could l>e invoked by any person interested, as 
for example, by universal legatees.

4—56 b.L.B.
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C. R nullity, and the amendments of the article was made to establish
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the contrary doctrine by legislation. The Code Napoleon does 
not seem to have included the person with whom the donor has 
lived in concubinage as being subject to the same fuie.

Archibald,
A.CJ. In the Review Trimestrial de Droit Civil, 1913 ed., vol. 12 

the question is dealt with, with some detail. In that work, at p. 
553, the writer treats the question from the point of view of two 
w ell known maxims of law : nemo auditor turpctudinem suam alkgun* 
and, second, nullum eel, nullum productt effechtm. The author 
points out that notwithstanding this latter maxim, formerly a 
penon was never permitted to come into Court alleging his own 
immoral or illicit actions, and that when a person coming into 
Court with such an allegation and seeking to re-enter into rights 
which he had transferred to another person, the first-cited maxim 
prevented him from being heard. Then the author proceeds to 
describe the gradual process by which the al solute nullity of 
illicit transactions and the supitosition that the public interest 
ought to prevail so that illegal transactions would be allowed to 
exist, led to the decision, that the participant in an illegal 
transaction was permitted (with hesitations), to re-enter into the 
right W’hieh he had abandoned. On p. 554, however, the author 
expresses himself in this way (translated): “However, until these* 
later times the same solutions were* not adopted when there wras a 
question of nullity for an immoral cause : the immorality of him 
who has paid, placing him in a too scandalous jiosture to invoke 
moral law s against his accomplice and to demand restitution.”

The author cites among others S. 1898-1-309. There promis­
sory notes had been given for an immoral obligation, and there 
was a suit by both parties, by the maker of the notes to declare 
them illegal and to have them returned and to recover back the 
amount of one of them which had been paid, and the other to 
enforce the promissory notes which were still held. The Court 
rejected the action to enforce the notes but maintained the action 
to recover back a note which had been paid, but only on the 
grounds that payment of the note had been forced by a seizure 
placed on the debtor’s household goods, and against his protest. 
It was manifest that this action would also have been dismissed, 
had it not been for that consideration.
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Another east1 cited Mas S. 1009-1-188. The holding in that case 
was that an obligation founded upon an illicit cause, according 
to art. 1131 C.N., can produce no effect. The parties had each 
taken part in the illicit and immoral contract, in the case in ques­
tion. The transfer of a Maison de Tolerance in execution of which 
a promissory note had been subscribed and negotiated, cannot l>e 
received to demand in justice either the payment of the price 
stipulated or the restitution of what has been paid.

In another case cited by the same author S. 1894-1-302, the 
holding of the case is, when two parties have each taken part, in a 
contract having a consideration immoral or illicit, they are both 
incapable of demanding by an action either the execution or the 
nullity of the contract. There are several other authorities cited 
which may be consulted.

A case has been cited in our own Courts: Consumers Cordage Co. v. 
Connolly (1901), 31 Can. 8.C.R. 244. In this case the Consumers 
Cordage Co. had obtained from the Government of Ontario a 
contract concerning binder twine. This contract had been ob­
tained by the Consumers Cordage Co. by the interposition of 
other persons, and thereupon Connolly contracted with the Con­
sumers Cordage Co., and under this contract furnished a certain 
amount of capital for the execution of the contract in question. 
A suit was raised in the Superior Court, but no question of the 
illegality of the contract between Connolly and the Consumers 
('ordage Co. was raised in the pleadings. Connolly obtained judg­
ment upon his action. The case W’ent to the Court of Review where 
the judgment was confirmed. It was then taken to the Supreme 
Court from the Court of Review. In the Supreme Court the 
Judges noticed indications in the evidence of illegality in the 
contract and they ordered a re-hearing, upon that question of 
illegality. When the re-hearing of the cast1 was called one of the 
Judges refused to sit, and the re-hearing failed and the case was 
set down for judgment upon facts. The judgment of the Court 
Mow in favour of plaintiff, was modified as to amount.

Girouard, J., expresses an opinion which he supported by 
numerous French authorities, that notwithstanding the illegality 
of the contract participated in by both parties, anything which 
had been given by one party to the other in virtue of that illegal
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contract can lie recovered liack by the ]iarty giving it, althougli lie 
was himself a party to the illegality. That ease went to the Privy 
Council and was judged by the Privy Council (1903) 80 L.T. 
347. The Judges in the Privy Council noticed that although no 
reference was made to illegality of the contract in the pleading 
submitted to the Courts below, yet that question of illegality had 
been mentioned in the Supreme Court.

The ease was accordingly sent bark to the Superior Court for 
evidence on that question. I do not find any further reports eon- 
ceming that ease.

In this judgment of the Privy Council there is evidently the 
assumption that the Court would not follow the opinion expressed 
by Girouard, J., that the plaintiff in that case can recover back 
his money, although he was a party to the illegality of the contract.

Said question has lieen several times before our Courts. In 
the case of Lecker v. Balthazar (1908), 15 Rev. de Jur. 1. The case 
came before Tellier, J. The holding was as follows: “By the terms 
of arts. 13, 989-99 of the Civil Code, obligations contrary to goisl 
morals are absolutely null ; they render unw orthy those who engage 
in them and they cannot claim the execution of them before the 
Courts.” This ease afterwards went into appeal, and the same 
doctrine was maintained there. It was a question of the lease of 
a house for the purpose of prostitution. The same doctrine was 
maintained by the Courts of Appeal still more recently, in another 
case of which I have not the name before me.

The change in opinion of law writers in French arose out of 
what was considered the absolute nullity of a contract founded 
upon an illegal or immoral consideration and upon the article of 
the Code which declares that such a contract can produce no 
effect. They held that it would be a very substantial effect if it 
prevented even the party who was a party to the illegality from 
suing for the recovery of money which hail been paid by him with­
out any legal cause.

In my opinion that is pushing logic to an unreasonable extent. 
The other maxim to which I have referred has been a maxim 
originating in the Roman law and which has penetrated into the 
laws of all civilised countries and has been regarded as a maxim in 
this country always. I cannot find any authorities in the judg­
ments of our Courts where it has been denied. There is also a
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tendency in the French jurisprudence to modérât»' tin* universal 
application of the maxim that what is null can produce no effect.

Our art. 768 appears to Ik1 drawn from art. !)08 of the C.N., 
which, however, does not speak of the concubine with w hom a man 
has lived, but only of children, and limits donations to such children 
to a certain amount. Text writers and jurisprudence were engaged 
in a conflict as to whether one of the parties to the immoral relations 
could sue for the recovery of sums beyond the limit allowed, and 
these opinions appeared to be tending towards an affirmative 
answer. Thereupon the article was amended by providing that 
such incapacity could only be invoked by the descendant or 
ascendant or brothers and sisters of the donor, which would be an 
application of the principle, that the party cannot found an action 
upon his turpitude.

Our art. 768 permits donations to a concubine to a sum neces­
sary for aliment. To that extent then the donation is valid. The 
present action assumed his total invalidity on the ground that the 
cause of the donation being immoral, no effect can be produced by 
it, and the donor himself, though a party to the immorality, can 
recover the amount. The action then ought to have l>cen taken, 
if it could be taken at all, by the plaintiff under art. 768, and ought 
to have alleged that the donation was beyond what was necessary 
for aliment and ought to have been brought only for the return of 
that jxirtion exceeding the amount which can be legally given. 
Here no such allegations have been made; no such an issue has been 
joined ; and naturally no proof was relevant on that subject.

1 am therefore of opinion then that the plaintiff as a party to 
the immoral foundation for the gift in question is not entitled to 
come into Court to ask for a revendication of the property which 
he gave to the defendant in virtue of or in consideration of the 
immoral relations existing between them; and second, that even 
if he could do so under art. 768 he could only do so to the extent 
of the surplus of the said donation beyond what was necessary for 
the aliment of the defendant, and that having raised no such an 
issue, the present action is unfounded.

L. Camirand, for plaintiff; G. A. Marmn, K.C., for defendant.
nr. Lohimier, J.:—The plaintiff claims, under three actions 

of attachment in revendication, taken one after the other; goods 
which he gave the defendant after having bought them for her
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and conveyed them to a residence1 rented by him in Montreal in 
order to furnish such residence and there live in concubinage with 
her. The evidence shews this.

There is no doubt that the consideration of such gift is immoral 
and that the gift itself is void. The question is whether, under these 
circumstances, the recovery of the article given, or the attach­
ment of the goods given, as in the present case, can Ik* grant<*d. 
The Judge of the Court of first instance decided in the negative.

, The authorities and the jurisprudence are unanimous in saying 
that if the matter is illegal the contract is void ; but when it is a 
question of the recover}' of the article given, they are not agreed 
The old commentators would not allow recover}' in a case of 
contract having as its object something contrary to public order 
and good morals, whilst more modem commentators are rather 
inclined to allow it.

(lirouard, J., who gave the judgment of the majority of the 
Supreme Court in the case of Consumers Cordage Co. v. Connolly, 
31 Can. K.C.R. 244, deals elal>orately with the question, and conies 
to the conclusion that recover}’ should be granted in all cases 
where the matter is “prohibited by law or is contrary to good 
morals or to public order.” This judgment was not unanimous. 
However, the Judge provides against cases where the Court ought 
not to intervene ; for example, in the case of one who was paid to 
commit a murder. There are, therefore, exceptions to the rule 
which he lays down.

Pothier, also, gives instances where he shews that, when the 
matter offends good morals, recovery should not be had. See also 
Langlois v. La Caisse d’Economie (1893), 4 Que. S.C. 65, and 
McKibbin v. McCone (1898), 16 Que. S.C. 126.

In the case of Lapointe v. Messier (1914), 17 D.L.R. 347, 49 
Can. S.C.R. 271, Fitzpatrick, C.J., seemed to make a distinction 
between an illegal and an immoral matter, and says, 17 D.L.R. 
at p. 351 : “It is said in the mqxmdent’s factum that Consumers 
Cordage Co. v. Connolly, 31 Can. S.C.R. 244, decided in this Court, 
is based upon modem French jurisprudence, but that is not the 
case. As far back as 1839, the French Courts l>egan to restrict the 
application of the Roman maxims nemo auditur, etc. and quod 
nullum est nullum producit effectum . . . and to-day it is 
universally admitted that they do not apply when* the obligation 
is based on an illicit, as distinguished from an immoral, cause.”
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The result of these expositions of the law was that the majority 
of the decisions in France up to the year 1913, refused actions.for 
restitution in all cases where the cause was immoral. See Mignnult, 
vol. 5, p. 332.

Iaromhière, on art. 1133, No. 29, vol. 1, p. 332, and Auliry 
and liau, vol. 4, p. 741, cited in Holland and La Cause d’Economie, 
lay down the same rule.

I think we should decide the present case in the light of these 
principles and declare that the recovery of the article given cannot 
lie allowed when the subject matter is immoral and offends good 
morals. Arts 768, 989, 990 and 1047 C.C. (Que.) may Ire read 
on this point.

By art. 768 gifts, like that with which we are now concerned, 
"arc limited to maintenance”; the result is that gifts which are 
not for maintenance are not allowed, and they are not allowed 
Irecausc their consideration is immoral and void under arts. 989 
and 990.

But, it is said, if such gifts are void, the parties ought to !>c 
put in the jrosition that they were Irefore the gift. This would lie 
true if the donee received it "through error of fact or of law," as 
art. 1047 says, and if, moreover, the matter was not immoral, as 
I liavc just stated. These principles arc old law as well as 1 icing 
ours, art. 2631 C.C. (Que.).

When matter is immoral, 1 would Is- inclined to completely 
ignore the parties and put them out of Court. Some authorities 
uphold this principle in order to discourage those who would be 
dis|sieed to make similar gifts.

However this may be, the parties in the present case have 
acted knowingly; both knew what they were doing; the one was 
not giving because he was under a misapprehension ; he cannot 
allege that the other profited at his expense, since he gave it With 
full knowledge of the situation.

The principle which is the basis of the doctrine of recovery is 
that one must not profit to the detriment of another; now, here the 
plaintiff eannot set it up in his own favour because he parted with 
it voluntarily. The plaintiff admits that the gift is void and 
maintains that under art. 768 C.C. the defendant could only 
have a right to maintenance. Now, he states, the goods seised 
arc not for maintenance.
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It is to he noted that the plaintiff seized, by one action, a 
C. R. phonograph ; this instrument is a luxury, and not maintenance 

Courteau (aliment). The defendant claims that he gave it to her for a birth- 
Viau day Posent. This does not negative it having been given for
----- immoral purposes. It follows that, as to articles which are aliment s,

the dtfendant can keep them, because such a gift is allowed, and 
that as to articles which are not aliments, the plaintiff cannot 
require their return by reason of immorality.

The question of costs is raised, whether, if the matter is im­
moral, the parties should not be put out of Court without costs. 
The plaintiff had no right, as I have just shewn, to take these 
actions for recovery; it follows, therefore, that he must bear the 
costs. In any case, should the plaintiff not have taken one action 
instead of three, and should he not have brought in reduction of 
the donation, since certain of the movables seized might be con­
sidered as aliments? The judgment appealed from so decided. 
I think, moreover, that the Judge of the Court of first instance, 
taking all the circumstances into consideration, used his discretion 
as to costs, and I am not disposed to interfere.

For these reasons, I would confirm the judgment appealed 
from, with costs.

These notes of judgment apply to the three actions brought by 
the same plaintiff against the same defendant, which have been 
joined. Appeal dismissed.

mcmillan v. Canadian northern railway Co.
Saskatchewan Court of King's Bench, Bigelow, J. November SO, 1920.

Domicil (§ I—1)—Master and servant—Kmployee domiciled in Ontario 
—Accident in Ontario—Workmen’s Compensation Act—Juris­

diction'of Saskatchewan Courts to award damages.
The plaintiff was in the employ of the defendant as a locomotive 

fireman, then domiciled and working at Rainy River, Ontario, when 
an accident happened, caused by the negligence of a fellow emphyec. 
I he pli.intiff brought an action in Saskatchewan and the jury fixed the 
damages at $10,700.

Held, that as the plaintiff was domiciled in Ontario at the time of the 
accident and the Ontario statute (the Workmen’s Compensation Ad, 
4 Geo. V. 1914, eh. 25, and amendments) gave the Board under that 
Act exclusive jurisdiction, the plaintiff had no right of action in Sas­
katchewan.

{Phillips v. Eyre (1870), L.R. 6 Q.B. 1: The “M. Moxham" (1870), 
1 P.D. 107; Machado v. Fontes, (1897] 2 Q.B. 231, distinguished; C.P.U. 
Co. v. Parent, 33 D.L.R. 12, (1917] A.C. 195, 20 Can. Ry. Cas. 141, 
applied].
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Action for damages for injuries received in an accident by 
the plaintiff, a locomotive fireman, working for the defendant, the 
accident being caused by the negligence of a fellow employee. 
Action dismissed.

D. Campbell, for plaintiff.
J. N. Fish, K.C., and O. H. Clark, K.C., for defendant.
Bigelow, J.:—On November 12, 1918, the plaintiff was in the 

employ of the defendant as a locomotive fireman, then domiciled 
and working at Rainy River in the Province of Ontario. On that 
date an accident happened at Rainy River aforesaid causing the 
plaintiff injury. The accident was caused by the negligence of a 
fellow employee. The plaintiff brings this action in Saskatchewan, 
and a jury has fixed his damages at $) 0,700. Has the plaintiff a 
right of action in Saskatchewan?

The plaintiff relics on the principles as stated in 6 Hals., para. 
369, and such leading cases as Phillipt v. Eyre (1870), L.R. 6 
Q.B. 1; The “M. Moxham” (1876), 1 P.D. 107; Machado v. Fontes, 
[1897] 2 Q.B. 231.

6 Halsbury, para. 369, p. 248, states:—
Over torts committed in England the English Courts have jurisdiction 

whatever the nationality of the parties may be, but different considerations 
arise when an action is brought in England in respect of a personal tort 
committed abroad. In such a case the English Courts do not assume juris­
diction unless the act complained of is both actionable in England and at the 
same time not justifiable by the law of the place where it was done.
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In Machado v. Fontes, [1897] 2 Q.B. 231 at 234-235, Rigby, 
L.J., states:—

Willes, J., in Phillips v. Eyre, L.R. 6 Q.B. 1, was laying down a rule 
which he expressed without the slightest modification, and without the 
slightest doubt as to its correctness; and when you consider the care with 
which the learned Judge prepared the propositions that he was about to 
enunciate, I cannot doubt that the change from “actionable” in the first 
branch of the rule to “justifiable” in the second branch of it was deliberate. 
The first requisite is that the w'rong must be of such a character that it would 
lie actionable in England. It was long ago settled that an action will lie by 
a plaintiff here against a defendant here, upon a transaction in a place outside 
this country. But though such action may be brought here, it docs not follow 
that it will succeed here, for, when it is committed in a foreign country, it 
may turn out to be a perfectly innocent act according to the law of that 
country; and if the act is shewn by the law of that country to be an innocent 
act, we pay such rcsiiect to the law of other countries that we will not allow 
an action to be brought upon it here. The innocency of the act in the foreign 
country is an answer to the action. That is what‘is meant when it is said 
that the net must be “justifiable” by the law of the place where it was done.
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In the Province of Ontario, the Workmen’h ( omiiennation Act, 
4 (îco. V. 1914, ch. 25, hcc. 15, as amended by 5 Geo. V. 1915. 
ch. 24, sec. 8, provides:

15.—(1) The provisions of this part shall be in lieu of all rights ami 
rights of action, statutory or otherwise, to which a workman or his dependant 
are or may be entitled against the employer of such workman for or by reason 
of any accident happening to him on or after the first day of January, 191.Y 
while in the employment of such employer, and no action in res|>ect thereof 
shall lie.

(2) Any party to un action may apply to the Board for adjudication and 
determination of the question of the plaintiff's right to «ini|icnaation under 
this Part, or as to whether the action is one the right to bring which is taken 
away by this Part, and such adjudication and déterminât ion shall lie final 
and conclusive.

And hoc. fiO of the same Act, 4 Geo. V., ch. 25, provides:
60.—(I) The Board shall have exclusive jurisdiction to examine into, 

hear and determine all matters and questions arising under this Part and 
as to any matter or thing in respect to which any |lower, authority or dis­
cretion is «inferred upon the Board, and the action or decision of the Board 
thereon shall lie final and conclusive and shall not be ojien to quest ion or review 
in any Court, etc.

The statutes of Ontario having provided for exclusive juris­
diction over the matter in question, the defendant contends that 
the Saskatchewan ( oints cannot entertain this action. In ti Hals., 
para. M9, the author states that “the jurisdiction of the Knglish 
C ourt can only Ik* ousted by proving an exclusive jurisdiction over 
the mutter by the Courts of the foreign country," and he cites tin 
case of The liuenos Ayres and Ensenada Port H. Co. v. Xorthern If. 
Co. (1877), 2 Q.B.D. 210, the head-note of which is as follows:

Action for rent of premises situated abroad—Jurisdiction of the Knglish 
Courts—Domicile of jiarties—Act of state.

Claim, stating that the plaintiffs and defendants were each of them 
limited companies, with registered offices in London; that the action was 
brought for rent of a railway station in Buenos Ayres (into possession of 
which the defendants were put by the plaintiffs), and for jwrt of the coat of 
constructing lines of railway and approaches to the station. Defence, thaï 
the plaintiff and defendant companies were domiciled in the Argentine 
Republic, and carried on business there; that the premises in question were 
constructed on land which was the property of the Republic, and that the 
plaintiffs and defendants were joint concessionaries under the Republic of 
certain easements appurtenant thereto. That the «instruction of the premise* 
was directed by the Government of the Republic, and was for the benefit and 
convenience of the citisens of Buenos Ayres, and that by the laws of the 
Republic jiowers of adjusting all rights arising out of the construction, and 
applicable to the claim of the plaintiffs were vested in the Government, and 
that the «intract (if any) as to the cost of the const met ion was made at 
Buenos Ayres, and was subject to the law of the pla«* of «intract, and that
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the Republic had assumed jurisdiction over the plaint UTh' claim :—Held, on 
demurrer, that the defence was bad, as both tiarties to the action were within 
the jurisdiction of the English Courts, and the facts alleged did not shew 
that the Argentine Republic had exclusive jurisdiction over the claim.

In C.P.K. Co. v. Parait, 33 D.L.R. 12,11917] A.<\ 195, 20 Can. 
Ry. (ns. 141, a man domiciled in Quoi a r was killed in an accident 
in ( )ntario. The widow sued in Quebec. It was held that upon the 
principles of private international law the appellants were under 
no common law’ liability in Queliec, since they were neither civilly 
nor criminally liable in Ontario.

Viscount Haldane, in giving the judgment of the < ourt, states, 
33 D.L.K. at 17:—

It follows that, as the statute law of Ontario, the Province where the 
accident occurred which caused (’halifour's death, did not confer on any 
one claiming on his account a statutory right to sue, then* was, «> far as 
Ontario is concerned, no other right. For in Ontario the principle of the 
Knglish common law applies, which precludes death from living complained 
of as an injury. If so, on the general principles which are applied in Canada 
and this country under the title of private international law, a common law 
action for damages for tort could not lx* successfully maintained against the 
ap|*‘llanta in Queliec. It is not necessary to consider whet her all Uie language 
used by the English (-ourt of Apjieal in the judgments in Machado v. Fonte* 
was sufficiently precise. The conclusion there reachisl was that it is not 
necessary, if the act was wrongful in the country where the action was brought, 
that it should lie susceptible of civil proceedings in the other country, pro­
vided it is not an innocent act there. This question dues not arise in the 
present case.

In Phillip* v. Eyre, L.K. (* Q.B.. at p. 29, Willett, J., in giving 
judgment of the (’ourt, «aid:—

As to foreign laws affecting the liability of parties in respect of bygone 
transactions, the law is clear that, if the foreign law touches only the remedy 
or procedure for enforcing the obligation, as in the case of an ordinary statute 
of limitations, such law is no bar to an action in this country; but if the foreign 
law extinguishes the right it is a bar in this country equally as if the extinguish­
ment had been by a release of the party, or an act of our own Ia-gialat tire. This 
distinction is well illustrated on the one hand by flutter v. Steiner (lttft), 
2 Ring. (N.C.) 202, 132 E.R. 80, when1 the French law of five years' pre­
scription was held by the Court of Common Pleas to be no answer in this 
country to an action upon a French promissory note, liecause that law dealt 
only with procedure, anil the time and manner of suit (tempo* et mod urn 
nrtmnis instituenda), and did not affect to destroy the obligation of the 
contract (inform contractât); and on the other hand by Patter v. Hr mm 
11801), ft East 124, 102 E.R. 1010, where the drawer ot a bill at Baltimore 
u|M»n England was held discharged from his liability for the non-acceptance 
of the hill here by a certificate in bankruptcy, under the law of the United 
Rtates of America, the Court of Queen's Bench adopting the general rule laid 
down by Lord Mansfield in Hallantine v. (raiding (1823), 1 Cooke's Itank-
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rupt Law 487, and ever since recognised, that “what is a discharge of a debt 
in the country where it is contracted is a discharge of it everywhere.” So 
that where an obligation by contract to pay a debt or damages is discharge I 
and avoided by the law of the place where it was made, the accessory right 
of action in every Court open to the creditor unquestionably falls to the 
ground. And by strict parity of reasoning, where an oNigation, ex delut<>, 
to |>ay damages is discharged and avoided by the law of the country where 
it was made, the accessory right of action is in like manner discharged and 
avoided.

Because the plaintiff was domiciled in Ontario at the time of 
the accident and the Ontario Statute gives the Board under the 
Workmen's Compensation Act exclusive jurisdiction in the matter 
in question, I am of the opinion that the defendant's contention 
must prevail, and therefore the plaintiff’s action is dismissed with 
costs. Action diamiaaed.

THE KING v. MIDDLETON CHURCH TRUSTEES.
Exchequer Court of Canada, Audette, J. September S3, 19SO.

Expropriation (| III C—135)—Cemetery—Sand and oravbl deposits— 
Commercial value—Value to owners.

Properly vested absolutelv in trustees for cemetery purposes has n<- 
commercial value because of sand and gravel deposits contained on it 
and the value of these cannot be considered in estimating its value as 
a cemetery on expropriation proceedings.

Information filed by the Attorney-General for Canada for 
the expropriation of a part of a cemetery for the purposes of the 
Intercolonial Railway, a public work of Canada.

J. L. MacKinnon, for plaintiff.
L. A. Lovett, K.C., and J. A. Sedgwick, for defendant. 
Audette, J. :—This is an information exhibited by the Attorney 

General for Canada, whereby it appears, inter alia, tliat certain 
lands, belonging to the defendants, were taken and expropriated 
by the Crown, under the provisions of the Expropriation Act. 
R.S.C. 1906, ch. 143, for the purposes of the Intercolonial Railway, 
a public work of Canada, by depositing, on 8eptemt>er 21, 1917, a 
plan and description of such land, in the office of the registrar of 
deeds for the county of Halifax, Province of Nova Scotia.

The area taken is 0.674 of an acre—very nearly three-quarters 
of an acre—for which the Crown offers the sum of $400.

The defendants, by their plea, < laim:—
(a) To lie reinstated, fb) In the alternative for the acquisition 

of new land, underdrainage of same, removing the soil therefrom
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to the depth of 6 feet and replacing the same with similar gravel 
to that expropriated, $6,(MX), (c) In the alternative, for 16,(MM)
cubic yards of gravel removed at 25 cents jer yard, $4,(MX), (d) In 
the alternative for 88 burial lots, taken at $10 jx-r lot, $880, and for 
direct and consequential damage to remaining jMirt of cemetery 
and to cemetery as a whole, $1,(XM> $1,800.

This piece of land so expropriated formed part of a Presbyterian 
cemetery, of at>out three acn»s in sise, at Middle Musquodolxiit, 
N.8., purchased by the defendants, under statutory power here­
inafter referred to, on April 8,1908, for the sum of $150, as appears 
by the deed of sale filed herein as exhibit J.

When the officials of a railway take upon themselves the 
responsibility of interfering with a cemetery, for the sole purpose 
of getting gravel—not even for their right of way—should they 
not expect this callous step involves the |>ayment of a very adequate 
compensation for this interference with the field of the dead, when 
gravel is available elsewhere?

The nature of the soil is gravel and sand, and it is considered 
as the liest material for cemetery purposes.

The ]K)pulation of Middle Musque*loboit, under the last 
census, is 1,(MM)—and under witness Bishops estimate it is com­
posed of about one-third of Methodists, and two-thirds of Pres­
byterians, although that estimate is criticised by witness Guild, 
who contends that the population is conqxised of not even a quarter 
of the Met 1kmlist denomination. Both denominations have a 
separate cemetery. There art1 110 families belonging to the 
Presbyterian denomination, and we have it stated in evidence that 
the farming districts in Nova Scotia have not increased in tin- 
list 30 or 40 years.

The new Presbyterian cemetery was opened in 1912 or 19111 
and there is also the old cemetery which is still open and used by 
a part of the ]>npulation—and the lots in the new cemetery are 
being sold at $10 each.

The defendants were duly incorporated under the name of 
Trustees of Middleton Presbyterian Church of Middle Musquodo- 
lioit, by an Act of the Nova Scotia legislature, in 1896, 59 Viet, 
eh. 116, and by an Act of the same legislature, in 1(M)8, 8 Kdw. 
VII. ch. 198, the trustees were- authorised and empowered to 
purchase the 3 acres in question herein for cemetery purposes. 
By see. 2, thereof, these lands were:—
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absolutely vested in the said trustees mid their successor» in office forever, 
in trust nevertheless for cemetery purposes in connection with the said con- 
givg.it ion, and the said landa and every part thereof shall lie used solely for 
such cemetery and for no other purpose whatsoever.

It apix-ars from the evidence of John B. Archibald that 0.30 
of an acre, of this new 3 acre cemetery, was on April 1, 1915, sold 
by the trustees to the Crown for the sum of $100. This piece of 
land is said to have lieen so sold t o give access to the Bruce propert \ 
and it is contended that it was taken from the Hat below, where 
the land is vet and low and valueless for cemetery purposes, 
although, as apix-ars by the several plans filed at trial, that part 
was also divided in burial lots.

The first sale decreased the area of the cemetery and tin- 
present expropriation has also had the further effect of decreasing 
its sise; but, does it re -Uy remain so small as to lie useless, as not 
answering the requirements of the community for a long time to 
come, when used conjointly with the old cemetery in existence for 
over 100 years, and of a much smaller size? I am unable to answer 
this question in the affirmative.

However, lie that as it may, the defendants are entitled to a 
fair compensation te the extent of th'-ir loss, and that loss is to 
be tested by what was the value at the date of the expropriation 
of such piece or parcel of land to them, with the statutory title 
above mentioned.

The value of the land to the taker, the party expropriating, 
is no test or criterion for arriving at the compensation. The 
nature of the trustee's title takes the property out of the market 
for commercial puriXMcx and it has no value as such.

The defendants own the property solely for cemetery purpose*, 
and it could not be used for any other purpose.

The consideration of the value- of the gravel and sand—the 
nature of the soil, is no test, as is well cxtahlisht-d by a long catena 
of cases. It is, I repeat, the value to them for cemetery purposes 
that must lie considered. See Stebtiing v. Metropolitan Hoard of 
Workx (1870), L.R. 6 Q.B. 37; Manmatha Nash Mitter v. Secretary 
of State for Indian Council (1897), L.R. 24 Ind. App. 177; Secretary 
of State for Foreign Affaire v. Charlenvorth, Filling A <'o., [1901] 
A.C. 373; Browne Allan—Law of Conqx-nsation, 97, 153; 
Cripps on Compensation, 102, 103; Hudson on Conqicnsation, 301, 
302, 1192; Nichols on Eminent Domain, 212.
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I am unable to find, a* Htate<l in the evidence, that 88 lots 
were taken by the present expropriation I cannot find that 
quantity on the plans filed.

It was conceded on the argument at Bar that re-instatement 
was impossible under the circumstanees.

The whole of the cemetery is aulxlividcd on plans, but such 
suMivision is not all plotted on the ground. To collect $10 a lot 
upon the land expropriated, the trustees would have to expend a 
certain amount of money.

Taking all the circumstances of the ease into consideration, I 
will allow for the land taken, which, after projx'r allowance being 
made for mads, clearing, grubbing, seeding, etc., would sell at 
$10 a lot—a sale spread perhaps over a number of years—the 
lump sum of $000 and for the expenditure in the correction and 
alteration of roads, occasioned by the expropriation, together with 
the unsightly apix*arance of the land on the expropriated side, the 
total sum of $150, making in all the sum of $750.

There will be judgment, as follows, to wit:
1st. The lands expropriated herein are hereby declared vested 

in the Crown from the date of the expropriation. 2nd. Tim com- 
IH-nsation for the land so taken, and for all damages resulting from 
the said expropriation is hereby fixed at the sum of $750, with 
interest thereon from Septemlx»r 21, 1917, to the date hereof. 
3rd. The defendants are entitled to recover from the plaintiff the 
said sum of $750 with interest as above mentioned, in full satis­
faction for the land taken, and for all damage's resulting from 
the expropriation, ujxm their giving to the Crown a good ami 
sufficient title free from all mortgages or encumbrances wiiatsex-ver 
ujxm the said property. 4th. The elefenelants arc alse> cntitleel to 
the costs of the action. Judgment accordingly.

EMMETT v. MEIGS.
All» i in Suprnm Court, A p/tfllatr Division, llomy, C.J., Stuart, lin k and 

/pm, JJ. Umxmber k, 1920.

Comm.ht <1 1—N)—Guide hook—Infhinokmknt.
It is im infringement of a copyright for n subsequent compiler of u 

guide book to take any information from the copyrighted Isiok ; the 
"lily use he can make of the previous publication is to verify his calcu­
lations and results after independently working out the subject matter 
for himself.

Irtetig r. Morris (IKflfl), L.H. 1 Kq Wt7, followed.]
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Appeal tty plaintiff from the judgment at the trial dismissing 
the plaintiff's action for infringement of a copyright. Revert*.I

I). S. Mofalt, for apiiellant.
I. W. McArdle, for Meigs and Hollenlrcck, resiroudents.
D. M. Stirton, for Western Printing & Lithographing Co., 

respondent.
The judgment of the Court was delivered by
Harvey, CJ.:—The plaintiff has for several years lieen the 

publisher of an automobile road guide for Manitoba, Saskatchewan 
and Allterta. The issue for 1919 is called the 7th edition, that for 
1918 the 6th. After the publication of the 1919 edition the defend­
ants publisher! an automobile road guide for Canada and United 
States and in doing so the plaintiff claims that they infringed his 
copyright of his 1919 edition.

The defendants’ guide gives particulars of many roads not 
included in the plaintiff’s guide but there arc many common to 
both though in must cases the |iartieulars of the plaintiff's guide 
Irook are much fuller but in troth the chief places on the road ct 
given with the mileage from place to place.

In Kelly v. Aforris (1866), L.R. 1 Eq. 697, which was an action 
for infringement of copyright of a directory, Wood, V.-C., said, 
at pp. 701, 702:—

In the case of a dictionary, map, guxkebtrok or directory when there 
are certain common objects of information which must, if described correctly, 
be described in the aanie words, a subsequent compiler is bound to set about 
doing for himself that which the first compiler has done. In case of a road 
book he must count the milestones for himself . . . He is not entitled 
to take one word of tire inf. rotation previously published without independ­
ently working out the matter for himself . . . and the only use that he
can legitimately make of a previous publication is to verify hi* own calculation-, 
and results when obtained.

The plaintiff swears that all the information in bis guide Irtsrk 
is obtained from actual observation anti measurements. The 
defendant admits that he did not no obtain the material for hie 
guide Irook but denies that he obtained any of it from the plaintiff's 
guide Irooks. His explanation of the manner in which he did 
obtain it is by no means convincing anil apparently did not cou- 
vinee the trial Judge, Scott, J., for he expresses the view that the 
material for the defentlants’ guide Irook was taken from tire 
plaintiff's 1918 guide Ixtok anil gives have to amend. It was found, 
however, that at the time of trial the 1918 guide book hat I no 
copyright anti the net ion was therefore dismiss'd with costs.
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A vomiwrifton of the* particulars in the two l»ooks of one route 
in respect of which the plaintiff claims an infringement that from 
Winnipeg to Klkhom, shews that of 24 distances shewn, 8 differ 
from those shewn in the defendant's 1918 edition, and of these 7 
correspond with the jriaintiff’s 1919 edition, 4 of which are cor­
rections from the 1918 edition, and in addition two new places and 
distances an* given which an* in the plaintiff's 1919 edition, hut not 
in either 1918 editions. I find myself quite unahle to accept the 
defendants’ testimony that he did not use the plaintiff’s hook to 
obtain this material and in doing so he was infringing the plaintiff's 
copyright.

In my opinion this establish** the plaintiff's right of action 
ami in view' of the fact that since action was begun practically 
the whole edition mmplained of lias been burned by accidental 
tin* then* is little more for the plaintiff to gain. He is of murse 
entitled to a |N*rmanent injunction n*straining the publication of 
the book with Unobjectionable matter. He also asks fora reference 
as to damages. He is |>erhaps entitled to that as a matter of strict 
right, but as the evidence does not indicate any material <lamage 
the direction for a n'ference should lie subject to the condition 
that if the reference is taken and no substantial damage shewn 
the costs of the reference* shall lie liome by the plaintiff.

One of the defendants is the publishing company, whose 
infringement has lieen an innocent one and without knowledge.

The plaintiff maintains that notwithstanding that fact it 
should lie held liable to him for all the costs of the action and the 
ap]M*al.

The defendant Meigs ap|mrcntly had not sufficient means to 
l>ay for the publication and he entered into an arrangement with 
the company for the publication by it at its expense, its compen­
sation being secured by an agrml division of the ex|M*cted n*ceipts. 
The plaintiff originally did not make the com|umy a party but on 
the usual undertaking as to damages of the defendant he obtained 
an interim injunction restraining publication which was served 
on the mm|>any. The main ex|iensc had then lieen incurred and 
in view of the ephemeral nature of the laxik an injunction of even 
a few months would be of great consequence to it and in order 
that it might obtain some security against damage due to the
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injunction order if wrongly made as to which it was ignorant it 
asked to be made a party and have an order made for its protection. 
This was done and the action then proceeded. I cannot see that 
the comically thereafter took any further |>art in the contract than 
was reasonably necessary to protect its own rights and I can mt 
no good reason why it should be required to i>ay all the costs whic h 
have l»een caused, none of which are due to any wrongdoing on 
its part. I think the costs payable by it should lie limited to the 
additional costs which an* due to its becoming and being a party.

Subject to this, I would allow the appeal with costs and direct 
judgment as above indicated in favour of the plaintiff with costs. 
I am authorised by my brother Heck to say that he concurs in 
this result. A ppeal allovrd

THE KING ?. MURRAY AND HATT.
Erchrqucr Court of Canada, A udttie, J., Se/dnnbn 23, 1920. 

Expropriation (j III C—135)—Farm propkkty—Vaut* ip huhuiviokd
INTO BUILD I NO LOTS —PRESENT VALOR OP PROSPECTIVE ADVANTAGES 

The compensai ion for a farm expropriated by the Crown under the 
Expropriation Act iw to 1h> based on the value to the owners at the date 
of the expro|iriation taking into account all the prospective potentialities 
but only the exisiing value of such advantages at the date of the expro­
priation.

Information filed by tin- Attomey-(Ivneral for Canada for 
the expropriation of property of the defendant» for une a» a seaplane 
ft at ion at Kastem Passage, Dartmouth, Nova Sent ia.

K. II. Murray, K.C., for plaintiff.
U. T. Macllreith, K.C., atal C. Tremaine, for defendant». 
Avdbtte, J.:—This ia an information exhibited by the Attomey- 

Oeneral of Canada, whereby it ap|x>ars, inter alia, that certain 
lamia, belonging to the defendant», were taken and expropriait'*! 
by the Crown, under the provision# of the Expropriation Act, for 
the use, construction ami maintenance of a seaplane station at 
Eastern Passage, on the Dartmouth side of Halifax Harlxiur, N.S.. 
by de]K)»iting, on August Iff, 11118, ami November 6, 11118, respcc- 
tively, plans and descriptions of such lands, in the office of the 
registrar of deeds for the county of Halifax, N.S.

The area iaken is 19.31 acres for which, it isadmitted, the ( rown 
tendered, on August 29, 1918, the sum of $13,660 for the lot first 
descrilicd in the information, and the sum of $2,700 for the second
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lot, on January 14, 1919. Both tenders were refused. The 
expropriation takes the liest and most valuable jwrt of the farm 
upon which the buildings were erected.

The defendants by their plea, claim that the sum of 116,360 is 
insufficient and ask a larger and further comiiensation and relief.

Accompanied by counsel for both parties, 1 have had the 
advantage of viewing the locus in quo which is situate at about 
4 miles from Dartmouth.

At the date of the expropriation the projM'rty in question was 
used and worked exclusively for farming puri>oscs—it was a farm 
in the full acceptation of the term. True, then* had l>een at that 
time some few applications for building lots to Is* carved thendrom, 
and the owners, as part of their policy, had n-fused to sell finding 
it undesirable to interfere with the pmperty as a whole ; but, at 
that date, no building lots therefrom had !>een sold. Subsequently, 
as appears by the evidence, a few wen* sold.

As a farm, it was nothing but a very onlinary farm—below the 
average of what may l»e termed good farms. The soil, upon the 
part fit for cultivation, is very onlinary, and a great part of the 
farm to the east is rocky and covens! w ith hushes and trees.

The compensation is to be based upon the value to the owners 
of land at the date of the expropriation, taking into account all its 
pros|)octive potentialities, but only the existing value of such 
advantages at the date of the expropriation, Trudcl v. The King 
(1914), 19 D.L.K. 270, 49 (’an. 8.C.H. 501, and cases therein cited.

The value of the farm for subdivision purposes must Ik* tested 
by the law of supply and demand. It does not api>ear fmm the 
evidence that if the property had been sulslivided and in the marked 
at that date, that it coule 1 have tieen all ae>Iel in lots within a miser­
able time. The oil works at Imperoyal have* elcvelopeel that 
locality, but there is any arnemnt of property in that ne*ighbe>urheKiel 
available for suhdivisiem, that would 1h* taken in pre*fe*rence to the 
lands in question.

Then* were options e>f $80,000 for the* whede, and $50,000 fe»r 
half of the farm, given upon this property'—one of the»m, however, 
was e»f a very uncertain character—but such options never matured, 
anel are very much of a speculative’ character. Some extravagant 
amounts would lie arrived at, if the testimony of some of the wit­
nesses for the owners were give*n heeel to; but they are baseel upon
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the comparative prices which were obtained from sulidivisions in 
other localities. That i8 not of much assistance when it is nought 
to find the market price of this property at the date of the ex­
propriation, especially when the demand for lots there must In- 
admitted to l»c very small.

A8 expressed by Anglin, .1., in the Trudel cast*, 19 D.L.R. at 
p. 279:—

<>f anything which a fur-seeing purchaser would take into account in 
estimating what he should pay for the pro|ierty . . . the owners arc
entitled to the benefit in fixing the value of the land for purposes of expro­
priation.

Anti indeed, when we consider the amount tendered and offered 
by the Crown, we must come to tin* conclusion that such con­
sideration anti basis have l»een weighed anti accepted lieforo arriv­
ing at the sum of $16,360, tiecause that amount is far lteyond the 
value of the property as a farm.

Viewed as a farm, with the advantage of the potentiality of 
lieing turned into sulslivisions within a fairly reasonable time, the 
buildings, with very few ex<x*ptions, can only have a demolition 
value anti not the valut* established by some of the witnesses on 
the basis, as to w hat it would cost in our days to built! them anew 
The dwelling house ap|s*ars to have lieen built over 60 years ago

At the date of the expropriation, it could not fairly be expected 
that this property could lie all soit! within a reasonable time as 
building lt>ts. Sales would lie very slow, and spread over a very 
long |>eriotl, if ever they wen* all sold. Then* was no market for 
such a large sulslivision in such locality at the date of the ex­
propriation.

The tender and offer made by the Crown, which appears to 
lie very reasonable under the circumstances, is based, as apfiears 
from the evidence, u|>on the valuation of Crown witness Morrison 
—but as this witness has, ap|mrcntly, left out some items for which 
the owners should n*ceive compensation, ami upon which tin 
witness when at trial placed additional value, I have come to the 
conclusion that if $2,000 be added to the tender, as representing 
compensation for severance, the water-lot, fence, second well, etc., 
etc., in fact covering all other legal elements of compensation—that 
a very fair and just award will lie arrived at.

2
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Eliza Murray, one of the defenclantH, in vented with only a life 
interest in the property, and it is admitted by both partie», that 
she was lioni on October 11, 1864—she being of the age of 54 at 
the date of the expropriation—her life-interest is assessed, aeeord- 
ing to the tables found in Cameron on Dower, at 55.89'/? of the 
award, and Agatha Hatt at 44.11% for the reversion.

Therefore, there will lie judgment as follows: 1st, the lands 
expropriated herein, an* declared vested in the Crown as of the 
date of the expropriation; 2nd, the compensation for tlie lands 
taken and for all damages resulting from the expropriation is 
hereby fixent at the total sum of $18,3(0, with interest on the sum 
of $15,660, from August 19, 1918, to the date* hereof, and on $2,700 
from November 6, 1918, to the same date; 3rd, the defendants are 
entitled to recover from the plaintiff the said sum of $18,350 in the 
following proportion, vie.: Eliza Murray—for lier life-interest, 
55.89%, equal to $10,261.40, and Agatlui Hatt, the reversion repre­
senting 44.11%, equal to $8,098.60—with interest as above men­
tioned—upon their giving to the Crown a good and sufficient 
title free from all mortgage's or incumbrances whatsoever upon the 
said expropriated property. 4th, the defendants an* also entitled 
to the costs of the action. Judgment accordingly.

Re THE JAPANESE TREATY ACT.

Britieh Columbia Court of Appeal, Muni on alii, C.J.A., Ktdlihir ami MeHhillipe 
JJ.A. November 16, 1940.

Constitutional law (| 1 A—3)—Aliens—Exclusive jurisdiction of 
Dominion Parliament—Japanese Treaty Act, 3-4 Geo. V. 
1913 c'i. 27— ItiaiiT of Province to inhibit employment op.

In all matters which directly concern liens and naturalised |*-rs<ms 
resident in Canada, the Dominion Parliament is invested with exclusive 
jurisdiction by virtue of sec. 91, sub-sec. 25, of the M X.A. Act. 1H67, 
and a provincial Order in Council providing "that in all contracts, leases 
and concessions of whatsoever kind entered into . . . b> the Govern­
ment . . . provision be made that no Chinese or Japanese shall l>e
employed in connection therewith” is invalid ami ultra nrr.*, not because 
of the Japanese Treaty or the Japanese Treaty Act, 3-4 Geo. V. 1913 
iCan.), eh. 27, but because power to legislate wits will I eld b> the H.N.A.
\cl

[Cnion Colliery Co. v. Hr y ilm, |1899| AC. ÔS0; Quoi,y Winy v. The 
King (1914), 1HD.L.R. 121. 49 Can. S C It 44». 23 Cm. (> Cas. 113, 
f«illowed.J

Reference by the (ïovemor-in-Couneil to the Court of 
Appeal, under R.8.B.C. 1911, ch. 45, as to the Japanese Treaty 
Act.
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B.C. ./. W. DeB. Farris, K.C., for Provincial Government. 
C. Wilson, K.C., for Shingle Agency.C. A

Re
The

Japanese

A. P. Burton, K.C., for Attorney-General of Canada. 
Sir C. H. Tupper, K.C., for Japanese Government.
Mac donald, C.J.A. :—The first and second questions submitted

are as follows:—
1. Does the said Japanese* Treaty Act, 3-4 Geo. V. 1913 (Can.), 

ch. 27, operate or apply so as to limit the effect of the legislative 
jurisdiction or lowers of the Legislative Assembly of the Province, 
and, if so, in what particular or respect?

2. If the said Act does not operate or apply so as to limit or 
affect the legislative jurisdiction or powers of the Legislative 
Assembly of the Province, does the said treaty itself operate or 
apply so as to limit the legislative jurisdiction or powers of the 
said Legislative Assembly, and, if so, in what particular or in 
what respect?

These two questions are general and comprehensive, but the 
argument of counsel was confined to the concrete question of the 
effect of the treaty and the Treaty Act upon the powers of the 
Provincial Legislature m relation to the rights, duties and dis­
abilities, in pursuit of their callings in this Province, of subjects of 
His Majesty the Emperor of Japan.

In my opinion, the answer to both questions is to be found in 
the judgment of the Privy Council delivered by Lord Watson in 
Union Colliery Co. of British Columbia v. Bryden and The Att'y- 
Gen'l of British Columbia, [1899] AX’. 580. The provincial legis­
lation in question in that case prohibited the employment of 
Chinamen underground in coal mines. The decision makes it clear 
that in all matters, which directly concern aliens and naturalised 
persona resident in Canada, the Dominion Parliament is invested 
with exclusive jurisdiction by virtue of sec. 91, sub-sec. 25, of the 
B.N.A. Act, 1867.

Neither the treaty nor the Treaty Act can, in view of that 
decision, in strictness be* said to operate or apply so as to limit or 
affect the legislative powers of the Province in the premises. They 
cannot limit or affect that which has no existence.

My answer, therefore, is that the Legislative Assembly of the 
Province has no jurisdiction in the premises, not because of the 
treaty or the Treaty Act, but lieeause power to legislate was with­
held by the B.N.A. Act.

Macdonald,
C.J.A.
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The 3rd and 4th questions are as follows:—
3. Is it competent to the Legislature of British Columbia to authorise 

the Government of the Province to insert as a term of its contracts for the 
construction of provincial public works a provision that no Japanese shall 
be employed upon, about, or in connection with such works?

4. Is it competent to the Legislature of British Columbia to authorise 
the Government of the Province to insert as a term of its contracts and 
leases conferring rights and concessions in resjiect of the public lands belonging 
to the Province, including the timber and water thereon and the mineral 
therein, a provision that no Japanese shall be employed in or about such 
premises?

It follows from the* answer to the 1st and 2nd questions, that 
it would not lx* competent to the Legislature to pass a law pro­
hibiting the employment of Japanese in or ntxmt the works and 
premises referred to in the questions, but it was argued by the 
Attorney-General tliat the Government might, with propriety, 
insert in its contracts terms placing the other party under obligation 
to refrain from employing persons of a particular race just as the 
Government itself might, if it were the employer, pick and choose 
its employees.

The answers to the other two questions, I think, apply as well 
to these but, if not, then as the Treaty Act has made the treaty the 
law of Canada, insofar as the subjects embraced in it are within 
the legislative powers of Parliament, any Act or resolution of the 
Provincial Legislature repugnant thereto would be contrary to 
the Dominion statute and, therefore, beyond the competence of 
the Provincial Legislature to enact or pass.

It is necessary to refer to this difference between the two sets of 
questions: The 1st and 2nd questions affect only Japanese subjects. 
The 3rd and 4th questions refer to “Japanese,” a description which 
may refer not only to a nationality but to race irrespective of 
nationality.

In the case to which reference has already been made, the 
Privy Council had to determine what was meant by the description 
“Chinaman” in the statute there in question and came to the 
conclusion, in the circumstances of that case, that the statute was 
aiming at both alien and naturalised Chinese and that, as to both 
classes, their rights and disabilities were in the hands of the 
Dominion Parliament. It may, therefore, be accepted that the 
description “Japanese,” in the 3rd and 4th questions, embrace l>oth 
alien and naturalised Japanese. Those of that race, who are
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natural Lorn British subjects, may, and I think, do, in relation to 
their civil rights, in the pursuit of their callings, come within a 
class by themselves. No argument was presented by counsel upon 
this aspect of the matter and the questions themselves do not go 
the length of requiring the Court to determine the lowers of the 
Provincial Legislature in respect of the civil rights in the Province 
of any race whose» rights lie outside the subject of “naturalisation 
and aliens” assigned to the Dominion.

Gallihkr, J.A.:—I agree in answering the questions submitte d 
to the Court in above matters with the conclusion of Macdonald, 
C.J.A., for the reasons given by him in his judgment just hand< d 
down.

MoPhillips, J.A.:—The questions submitted have been very 
ably presented at the Bar by the Attorney-General for British 
Columbia and the counsel representing interests claimed to lie 
affected by the inhibitory clauses as contained in contracts and 
leases of the Crown entered into by His Majesty in the right of the 
Province of British Columbia. The Attorney-General contended 
that the Japanese Treaty Act, 1913, 3-4 Geo. V (Can.), ch. 27. 
was not passed in pursuance of sec. 132 of the B.N.A. Act, 18(17. 
30-31 Viet., ch. 3 (Imp.), but that it must be assumed to have been 
passed in exercise of powers under sec. 91 (2) of the B.N.A. Act, 
relative to “The Regulation of Trade and Commerce” and be 
conh. ed 10 such matters. With deference, I do not so view the 
legislation. It would seem to lie in conformity with sec. 132 of 
the B.N.A. Act and the ambit of the legislation is to legalise and 
implement the provisions of the Japanese Treaty and render it 
obligatory throughout Canada to the full extent of the powers 
delegated by the Sovereign Parliament to Canada and all the 
Provim-es, save as in the Act is provided (set» sec. 2, sub-secs, (a) 
and (b) of 3-4 Geo. V. 1913, ch. 27). The manner and form of the 
legislation is not of moment and cannot be the subject of any 
judicial comment or restriction. The Sovereign Parliament of 
Canada in the full exercise of its powers—as extensive as the 
Imperial Parliament in such matters—has by statutory enactment 
given its adhesion to and imposed upon ('anada and all the 
Provinces the treaty obligations as contained in the Japanese 
Treaty. Neither do I consider that it is the province of the Court 
to observe upon, or attempt to hold, that the enactment was in
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its natun* ant ici peton’ in respect to any provincial obligations, _ 
n<mc lying, as is contended, then existent. The legislation must, <’. A. 
accordi g to the true application of the canons of construction of y\r 
statute law, l»e given effect to, wherever possible, and I set1 no j^nkhs 

insuperable or other harriers in the way. The Japanese Treaty, Treaty 
34 Geo. V. 1913, eh. 27, see. 2, “to have the force of law in <T~
( 'anada,’’ must ly heltl to ly destructive of all that has gone lyfore A
save as in the Act is provided, i.e., it is legislation affecting all 
enactments tw preaenti as well as in fuiuro. Nothing may 1m* done 
in derogation of this statute law to the end that the Treaty obli­
gations may ly conformed to by ('anada and the Provinces I 
cannot s<*c that anything is to ly gained by, nor do I—with the 
greatest of deference to His Honour the Lieutenant-Governor and 
his Executive Council—consider that it should ly required of the 
Court of Appeal to answer in detail questions 1 and 2, wherein they 
arc purely academic and it may i>ossibly be that it is not so in­
tended, as at best the views of the Court could not be said to be 
other than obiter dicta. (See Lord Ixirebum, L.C., in Dominion 
of C'anada v. Province of Ontario, [1910] AX'. 637, 80 L.J. (P.C.),
32 at 34,2nd so last paragraph, 2nd column.) The concrete matters 
an* set forth in questions 3 and 4, which read as follows: [See judg­
ment of Macdonald, C.J.A., ante p. 71].

That the inhibitory provisions are not contained in any statu­
tory enactment of the Province, in my opinion, is not an effective 
answer, as admittedly they have been inserted following the 
passage of a resolution of the Legislative Assembly of the Province 
of British Columbia, of date April 15, 1902, which resolution was 
in the following terms:—

That in all contracts, leases and concessions of whatsoever kind entered 
into, issued or made by the Government, or in behalf of the Government, 
provision lx- made that no Chinese or Japanese shall be employed in con­
nection therewith.

Following this resolution an Order in Council was passed, of 
date June 16, 1902, which provided “that a clause embodying the 
provisions of the resolution be inserted in all instruments issued 
by officers of the Government for the various purposes above 
quoted.”

The application of the resolution by the Order in Council 
referred to, was to ly held to extend to all instruments issuing 
under the Ijind Act, Coal Mines Act, Water Clauses Consolidation
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Act, Public Works contracts, the terms of which are not prescrib'd 
by statute and the Placer Mining Act. In practice the resolution 
was given general application and imposed in all contracts, leases 
and other instruments executed by and in l>ehalf of His Majesty 
in the right of the Province of British Columbia. Turning to the 
Interpretation Act, R.8.B.C. 1911, ch. 1, sec. 26, sub-sec. 4, we 
see that the “Licutcnant-Govcrnor-in-Council” means the “Lieu­
tenant-Governor of British Columbia or person administering 
the Government of British Columbia for the time being, acting by 
and with the advice of the Executive Council of British Colum­
bia.” It follows that the Order in Council, in its terms, cannot 
any longer “have the force of law” (3-4 Geo. V. 1913, ch. 27), 
in the Province—if it at any time had the force of law—in view 
of the provisions of the Japanese Treaty Act, 1913, and sec. 132 
of the B.N.A. Act, i.e., the Lieutenant-Govemor-in-Council must 
perform the obligations of the Province as contained in the 
Japanese 'Treaty given the force of law throughout Canada and 
the respective Provinces as set forth in the Japanese Treaty 
Act, 1913.

I do not find it necessary to enter into the detail as to what 
power relative to, say, “Property and Civil Rights in the Province." 
(sec. 92, sub-sec. 13, B.N.A. Act), may not still be exercised without 
thereby infringing upon the obligations imposed by the Japanese 
Treaty when the legislation is general in its application to all resi­
dents of the Province.

We have seen that “political rights” are not beyond the powers 
of the Provinces and, in passing, it might be said that the Japanese 
Treaty does not impose any obligations of this nature. The 
Lord Chancellor (Earl of Halsbury) in Cunningham and Alt'y- 
(ien'l for British Columbia v. Tomey Homma and Att'ydlen'l for 
Canada.

[1903] A.C. 151, at pp. 156-157:—
A child of Japanese parentage bom in Vancouver city is a natural-birn 

subject of the King, and would be equally excluded from the possession of 
the franchise . . . Could it be suggested that the Province of British 
Columbia could not exclude an alien from the franchise in that Province' 
. . . The right of protection and the obligations of allegiance are neces­
sarily involved in the nationality conferred by naturalization; but the privi­
leges attached toit, where these depend upon residence, are quite independent 
of nationality . . . It is obvious that such a decision (Union Colliery
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Co. v. liryden, |1899] A.C. 580) can have no relation to the question whether 
any naturalised person has an inherent right to the suffrage within the Prov­
ince in which he resides.

It follows that wherever there is legislation, lie it legislation 
of the Parliament of Canada or legislation of any of the Parlia­
ments of the Provinces of Canada, in conflict, repugnant and in­
consistent with any of the terms of the Japanese Treaty (save 
such as is preserved by the Japanese Treaty Aet, 1913), all such 
legislation is displaced, as the Ja]ianese Treaty Aet, 1913, declares 
that tht Japanese Treaty is “to have the foree of law in Canada," 
3-4 Geo. V. 1913, ch. 27, see. 2, lex podirior derogat priori. A 
fortiori this same effect is applicable to all Orders in ( ouncil, which 
presumptively are only passed and have the effect of law if founded 
upon constitutional authority and statute law admitting of their 
passage. Lord Parker of Waddington, in The “Zamora," (1916] 
2 A.C. 77, at 90, said:—

The idea that the King in Council, or indeed any branch of the Executive 
has power to prescribe or alter the law to be administered by Courts of law 
in this country' is out of harmony with the principles of our constitution. 
It is true that under a number of modern statutes various branches of the 
Executive have power to make rules having the force of statutes but all such 
rules derive their validity from the statute which creates the power and not 
from the Executive body by which they are made .

An.! at p. 93:—
It cannot of course he disputed that a Prize Court like any other Court 

is bound by the legislative enactments of its own sovereign state . . .
The fact, however, that the Prize Courts in this country- would he bound by 
Acts of the Imperial Legislature affords no ground for arguing that they 
are Ixnmd by the Executive orders of the King in Council.

Now the Order in Council here in question and which has to lie 
considered, in answering questions 3 and 4, is in plain conflict 
with the Japanese Treaty, and it must be held to lie displaced 
following the passage of the Japanese Treaty Aet, 1913, and any 
existent legislation in conflict is displaced, and during the con­
tinuance of the Japanese Treaty no legislation would have validity, 
which, by its terms, or in effect, derogated from the statutorily 
validated Japanese Treaty, a treaty now effective throughout the 
whole British Empire (Hall’s International Law, 7th cd., p. 356 
and Clement’s Canadian Constitution, 3rd ed., pp. 135 to 144). 
The analogy of the reasoning in the “Zamora" ease, svpra, is 
apparent if applied to the questions here to be considered. Lord 
Parker, continuing, (1916] 2 A.C., at 97, said:—
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There are two further points requiring notice in this part of the ca*-. 
The first arises on the argument addressed to the Board by the Holiri'or- 
General. It may be, he said, that the Court would not be bound by an 
Order in Council which is manifestly contrary to the established rules of 
international law, but there are regions in which such law is imperfectlv 
ascertained and defined; and when this is so, it would not lie unreasonable to 
hold that the Court should subordinate its own opinion to the directions of the 
Executive. This argument is oj>en to the same objection as the argiitunt 

McPhilhpe.J.A. ()f Attorney-General. If the Court is to decide judicially in accordance 
with what it conceives to lie the law of nations, it cannot, even in doubtful 
cases, take its directions from the Crown, which is a party to the proceeding*. 
It must itself determine what the law is according to the best of its ability, 
and its view, with whatever hesitation it be arrived at, must prevail over any 
executive order. Only in this way can it fulfil its function as a Prise Court 
and justify the confidence which other nations have hitherto placed in its 
decisions . . .

Further, the Prise Court will take judicial notice of every Order in Council 
material to the consideration of matters with which it has to deal and will 
give the utmost weight jmd imjMirtance to every such Order short of treating 
it as an authoritative ami binding declaration of law.

Therefore, it is for the Court to say what the state of the law 
is in respect to the questions propounded and the Court may 
reject as invalid and ultra vires an Order in Council which, even if 
valid, at the time of its passage, is now invalid by reason of sub­
sequent legislation. In my opinion, the Order in Council never 
had validity wherein it was provided:—

That in all contracts, leases and concessions of whatsoever kind entered 
into, issued or made by the Government, or on behalf of the Government, 
provision lie made that no Chinese or Japanese shall be employed in con­
nection therewith,
quite apart from the Japanese Treaty and the effect of the Japanese 
Treaty Act, 1913. This conclusion, it seems to me, must tie the 
only conclusion one can arrive at after careful study of Union 
Colliery Co. v. Bryden, [1899] A.C. 580. There it was held that:—

An enactment by a Provincial Legislature that no Chinaman shall be 
employed in mines is beyond its competence inasmuch as by the B.N.A. Art, 
1867, sec. 91, sub-sec. 25, legislation with respect to “naturalisation” and 
“aliens" is reserved exclusively to the Parliament of the Dominion.

The Order in Council authorising and directing the inhibition 
in all contracts, leases and concessions reads: “no Chinese or 
Japanese”; and turning to questions 3 and 4 submitted to the 
Court for answer the words are “no Japanese shall be employed.” 
It is impossible to have a decision which would be more complete 
than the Bryden case, and it being the judgment of the Privy
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Council, it i* sbeolutely binding u[)on thin Court. The Hrytlnt 
caw «as considered in Quumj Winy v. The King (1914), 18 D.L.R. 
121, 49 Can. 8.C.R. 440, 23 Can. Cr. Cas. 113.

Referring to the Hryden case and sulwequent cases, ( Moment, J., 
in his admirable work, (Moment’s ( 'anudian Constitution, 3rd ed., 
at pp. 486, 487, said:—

In a Provincial Act (British Columbia! dealing with the working of coal 
mines a clause prohibiting the employment of Chinamen in such mines 
underground was considered by the Privy Council not to be aimed at the 
regulation of coal mines at all but to be in its pith and substance a law to 
prevent a certain class of aliens or naturalised persons from earning their 
living in the province. In other words, the enactment was not really in 
relation to local works or undertakings (sec. 92, No. 10) or to property and 
civil rights in the province (sec. 92, No. 13) or to a matter of a local or private 
nature in the province (sec. 92, No. 16); but was in fact an enactment in 
relation to aliens and naturalisation (sec. 91, No. 25), and therefore ultra vires 
of a Provincial Legislature. Union Colliery Co. v. Hr y den. In a later case, 
on the other hand, an enactment of the same Legislat urc denying the franchise 
to Japanese was held to be legislation in relation to the provincial constitution 
(sec. 92, No. 1), and as having no necessary relation to alienage; and dis­
crimination, in other words, being based upon racial, not national grounds. 
Tomey Homnia's case, 11903] A.C. 151. As will appear later, it is difficult 
to reconcile these two decisions; and in a recent case in the Supreme Court 
of Canada a provision in a provincial Act (Saskatchewan) forbidding the 
employment of any white woman or girl in any restaurant, laundry, or other 
place of business or amusement owned, kept, or managed by any Chinaman, 
was upheld as within provincial competence as a law for the suppression or 
prevention of a local evil (sec. 92, No. 16), or as touching civil rights in the 
province (sec. 92, No. 13). It did not in the opinion of the majority of the 
Court present any aspect particularly affecting Chinamen as aliens; for a 
natural born British subject of the Chinese race (and there are many such 
in Canada) would be under the ban of the Act. Quong Wing v. The King, 
18 D.L.R. 121, 49 Can. 8.C.R. 440, 23 Can. Cr. Cas. 113. The Privy Council 
refused leave to appeal. In Re Insurance Act, 1910 (1913), 15 D.L.R. 251, 
48 Can. S.C.R. 260, the question of legislative aspect and purjxise also appears; 
see particularly per Brodeur, J.
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It is to be olwerved that their Lordships of the Privy Council 
refused leave to appeal in the Quong Wing case, but it cannot l>e 
assumed that there has l>ccn any change of view of the law when, 
as here, we have exactly similar verbiage, i.e., “no Chinese or 
Japanese shall l>e employed,” “no Japanese shall be employed.” 
In the Quong Wing case (18 D.L.R. at pp. 127-128), Davies, J., 
(now Chief Justice of Canada), said:—

The regulations im|)eached in the Union Colliery ease, [1899] A.C. 580, 
were, as stated by the Judicial Committee, in the later case of Tomey Homma, 
11903) A.C. 151, at p. 157, "not really aimed at the regulation of coal mines at
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all, but uxre in truth devised to dtprive the Chinese, naturalised or not, of the 
ordinary rights of the inhabitants of British Columbia, and, in effect, to prohibit 
their continued residence in that Province, since it prohibited their earning 
their living t'« that Prwince." I think the pith and substance of the legislation 
now before us is entirely different. Its object and purjiosc is the protection 
of white women and girls; and the prohibition of their employment or residence, 
or lodging, or working, etc., in any place of business or amusement owned, 
kept or managed by any Chinaman is for the purpose of ensuring that pro­
tection. .Such legislation does not, in my judgment, come within the class 
of legislation or regulation which the Judicial Committee held ultra nr,* 
of the Provincial Legislature in the case of The Union Collieries v. Brybu.

The Order in Council is clearly ultra vires and it would be 
ultra vires of the legislative Assembly to enact or authorise the 
passage of any Order in Council providing for the insertion in any 
contracts, leases, or concessions any inhibitory provision that no 
Japanese shall t>e employed, plainly the provision would be exactly 
similar in effect to that declared to be ultra vires in the Bryden 
case, and as interpreted in the later Tomey Homma case by the 
IiOrd Chancellor (Earl of Halsbury), the language of the Lord 
Chancellor being quoted above by the Chief Justice of Canada, 
then Davies, J., in the Quotig Wing case (18 D.L.R. at pp. 127, 
128). Duff, J., 18 D.L.R. at 141-142, in the Quong Wing case, 
deals with the Bryden and Tomey Homma cases:—

I think, however, that in applying Bryden's case, we are not entitled to 
pass over the authoritative interpretation of that decision which was pro­
nounced some years later by the Judicial Committee itself in Cunningham v. 
Tomey Homma, [1903] A.C. 151. The legislation their Lordships had to 
examine in the last mentioned case, it is true, related to a different subject- 
matter. Their Lordship, however, put their decision upon grounds that 
appear to be strictly appropriate to the question raised on this appeal. Start­
ing from the point that the enactment then in controversy was primd facie 
within the scope of th.« powers conferred by sec. 92, they proceeded to 
examine the question whether, according to the true construction of sec. 91 
(25), the subject-matter of it really fell within the subject of “aliens and 
naturalization;" and, in order to pass upon that point, their Lordships con­
sidered and expounded the meaning of that article. At pp. 156 and 157, 
Lord Halsbury, delivering their Lordshij»’ judgment, says:—“If the mere 
mention of alienage in the enactment could make the law ultra vires, such a 
construction of sec. 91, sub-sec. 25, would involve that absurdity. The 
truth is that the language of that section does not purport to deal with the 
consequences of either alienage or naturalization. It undoubtedly reserves 
these subjects for the exclusive jurisdiction of the Dominion—that is to say, 
it is for the Dominion to determine what shall constitute either the one or 
the other, but the question as to what consequences shall follow from either 
is not touched. The right of protection and the obligations of allegiance are 
necessarily involved in the nationality conferred by naturalization; but the 
privileges attached to it, where these depend upon residence, are quits
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independent of nationality.” It whs hardly disputed that if this passage 
stood alone the argument of the api>cllant must fail. But it is said that 
this passage is obiter and is inconsistent with, and indeed, contradictory to 
œrtain passages in Ix>rd Watson’s judgment in Bryderix case, which passages, 
it is contended, give the true ground of the decision in that case, and conse­
quently, arc binding upon us. I have already said what I have to say as to 
the effect of Ivord Watson’s judgment; but 1 think this last mentioned argu­
ment is completely answered by reference to a subsequent passage of Lord 
Halsbury’s judgment in Cunningham's case, 11903] A.C. 151, at 157. It 
is as follows: “That case depended upon totally different grounds. This 
Board, dealing with the particular facts of the case, came to the conclusion 
that the regulations there impeached were not really aimed at the regulation 
of <oal n ines at all, but were in truth, devised to depiâve the Chinese natur­
alized or not, of the ordinary rights of the inhabitants of British Columbia 
and, in effect, to prohibit their continued residence in that province, since 
it prohibited their earning their living in that province.”

That is an interpretation of Bryden'% case, 11899] A.C. 680, which it 
sppears to me to be our duty to accept.

It will, therefore, be seen that, according to the interpretation 
put upon the Hryden case by the Supreme Court of Canada, there 
can lie only negative answers to questions 3 and 4. It would not 
be competent for the Legislature of British Columbia to authorise 
the Government of the Province to insert as a term of its contracts
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for the construction of provincial public works, a provision that no 
Japanese should be employed upon, about or in connection with 
the works, nor would it be competent to the legislature to author­
ise the Government to insert, as a term of its contracts and leases, 
conferring rights and concessions in resjiect of the public lands 
belonging to the Province, including the timber and water thereon 
and the minerals therein, a provision that no Japanese should be 
employed in and about such premises. It would be ultra vires 
legislation—quite apart from being in conflict with the Japanese 
Treaty—and unquestionably now in view of the Japanese Treaty 
Act, 1913, any such legislation would be invalid.

With respect to questions 1 and 2, no concrete cases have been 
put, and, with the greatest deference and respect, as previously 
pointed out, there is no necessity for any specific answers to be 
made thereto, but without venturing to limit the borison, or define 
the ambit of the Japanese Treaty, as validated by the Japanese 
Treaty Act, 1913, it may be said that it has the force of law in 
Canada and throughout the Provinces of Canada and any legis­
lation, which, in its terms, is in conflict with, or repugnant to the 
Japanese Treaty, as validated by the Japanese Treaty Act, 1913,
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must be held to l>e repealed by necessary implication, and any 
future legislation limiting the privileges guaranteed by the Japanest 
Treaty, during the life of the Japanese Treaty, would he ultra 
vires legislation, in that the treaty, as long as |t is existent, has th< 
effect of inhibiting legislation, federal or provincial, which would 

• lx1 in conflict with the terms of the treaty, i.e.t to that extent tin* 
McPhiiiipe.j.A. powers of the Parliament of Canada and the Parliaments of tin 

Provinces of ( anada, as conferred by the B.N.A. Act, 1867, are 
curtailed.
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SASK. CLARKE v. GREAT WEST LIFE ASSURANCE Co.
n a Saskatchewan Court of Appeal, Haultain. C.J.8., Newland*, Law ont ami 

Elwood, JJ.A. .\ovember 29, 1920.
Insurance III G—150)—Life—Terms or contract—Lapse ok policy 

—Reinstatement.
A life insurance policy contained the following provisions: (1) If default 

be made in the payment of the first or any subsequent premiums or am 
part thereof, or of any note, cheque or other obligation given on account 
thereof this policy shall be void; (2) Should this policy lapse it will In' 
reinstated at any time upon the production of evidence of insurability 
satisfactory to the company and the payment of all overdue pren iqms 
and any other indebtedness to the company iq>on the policy with interest 
at the rate of 6 per cent, per annum coni|M>unded annually from the 
date of lapse.

The Court held that the jury were justified on the evidence that the 
company, through its agent, was satisfied as to the health of the insured 
at the tone of payment of overdue premiums and that it was not nwtiQ—nn 
to inform insured as to his reinstatement before it took effect.

Statement. Appeal by defendant from the trial judgment in an action 
to enforce payment of two life insurance policies. Affirmed.

P. //. Gordon, for appellant; IL. F. A. Turgeon, K.C., and 
P. M. Anderson, K.C., for respondent.

The judgment of the Court was delivered by 
Newianda, j.a. Newlands, J.A.:—This is an action to enforce payment of 

two life insurance policies on the life of Dr. Clarke, the husband of 
the plaintiff, who died on December 8, 1918. The defence is that 
the policies lapsed lx?fore the death of the assured, for the non­
payment of a quarterly payment on one of the policies and the 
non-payment of instalments due under promissory notes given 
for past due premiums, and that no evidence of the insurability 
of the deceased satisfactory to the defendant was furnished by- 
assured after the lapse of the policies and prior to his death.
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The quarterly premium was due on September 2-1, 1918, and 
was for the sum of $36.85. On September 18, the company 
wrote the assured vailing his attention to the fact that the premium 
would he due on the 24th of that month, and again on October 10. 
they wrote him that the days of grace would end on October 24, 
and on October 23 he sent them a cheque for that amount. The 
company appropriated the cheque on past due indebtedness, but 
the jury have found, and I am of the opinion that the evidence 
justified them in so finding, that the assured appropriated this 
payment to the premium due Septemler 24.

The other payments, for non-payment of which it is claimed 
the policy lapsed, were the monthly payments on the notes for 
past due premiums due on the 16th days of September, October 
and November. The payment which fell due September 16. not 
having been paid, the policy lapsed. An application for re-instate­
ment, dated October 9, was sent in, but, for some reason, was not 
accepted, and a new application for re-instatement was nut in 
on October 28, and the instalments due on the notes on September 
16 and October 16 were paid. On November 22 the company 
accepted evidence of insurability of the assured up to October 28. 
and forwarded the same to Wright, their agent in Regina. The 
evidence of McGlynn, the head of the re-instatement department, 
upon this point is as follows:—

Well, on the 22nd November, 1918, I approved of the evidence of insur­
ability then in the company’s possession, which was up to the 28th October, 
1918, and caused this advice to be sent to Mr. Wright for delivery to Dr. (’larki- 
in exchange for payment of the monthly instalments which were then past 
due, on demand note, and while Dr. Clarke was still in good health.

The inst icnts due at that date was the November instalment 
on each i due the 16th of that month amounting together to 
*25.

Wright then telephoned Dr. Clarke’s office, and informed 
Miss Williams, his book-keeper, that the amount was overdue, 
and on December 2, 1918, she paid it to him and took his receipt 
for the same. Her evidence as to what took place is as follows :—

A. I gave him $25. And he asked me if Dr. Clarke was in a perfecl 
state of health when he left the city, and I said, yes, he was. And in casual 
conversation I told him the reason that he had gone to Rochester with 
Mrs. Clarke. I think I told Mr. Wright at the time that the doctor had 
gone to Rochester with Mrs. Clarke because she was undergoing an operation,
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he had gone down there with her, and that he would not be back for a couple 
of weeks at least, and I asked him if the ?25 I was paying would hold the 
policies good until the doctor was back, and he said yes, although head­
quarters could refuse it if they wanted to, but I would know within three or 
four days’ time; and I said, then would I get my money back, and he said yes, 
within three or four days I would have the money .returned to me, telling me 
that the policies had lai>sed, and that he would call me and tell me if they 
oame back, he would let me know. But I never heard anytl lag more <<f 
Mr. Wright from then until I left the office.

On cross-examination she also stated that Wright asked her 
if she could produce a medical certificate of Dr. Clarke’s health, 
and she said: “Yes, if necessary, I could wire for one if you let me 
know,” and that she was not asked to get a medical certificate. 
Wright’s version of the conversation is as follows:—

Well, she tendered the $25, and I gave her t he receipt for it, and she asked 
me if that was all that was required. I said: “Yes, that is all that is due. 
An instalment was past due since the 16th November, and that is all that we 
require for the present. The policies, however, arc out of force and will 
require to be re-instated. I will send the $25 down to the head office and 
it will be a matter for the re-instatement department to deal with.” Q. 
Did you make any inquiries as to when the doctor would return? A. Well, 
I inquired as to his state of health, and she said that so far as she knew he was 
all right; and I asked when he would be back, and six- thought he would be 
hack in a few days, that he had been away for some time already, and >lie 
thought that he would be back shortly.

Upon the question as to whether Wright was satisfied of Dr. 
Clarke’s health at the time he received the payment of December 
2, the following questions and answers from his examination for 
discovery are pertinent:—

Q. And did you not tell Mrs. Clarke there was no necessity to go to a 
solicitor, that the Great West Life was a good company and would pay the 
claim? A. Yes, would pay any just claims, pay any claims that were in order. 
Q. Well, did you say you wished you were «is sure of making money as she was 
of getting the money? A. Yes, I made that statement. That was personal, 
mind you, not official at all, just a personal opinion based on the facts as I 
knew, them at the time.

Upon this evidence the jury found that Wright was satisfied 
that the assured was still in good health on December 2, 1918. 
and I am of the opinion that they were justified in so finding.

The provisions of the policy applicable to this case are as 
follows:—

1. Payment of premiums ... If default be made in the payment 
of the first or any subsequent premiums or any part thereof, or of any note, 
cheque or other obligation given on account thereof, this policy shall be void.

6. Reinstatement. Should this policy lapse, it will be reinstated :ti any 
time upon the production of evidence of insurability satisfactory to the

t
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company and the payment of all overdue premiums and any other indebted­
ness to the company upon the policy with interest at the rate of 6 per cent, 
per annum, com|xmnded annually from the date of lapse.

The policies became void on September 16, 1918, and, before 
they could be re-instated, evidence of the insurability satisfactory 
to the company would have to be produced and all overdue 
premiums and other indebtedness paid. As the head office of the 
company was in Winnipeg, it was not possible for them to get 
evidence of insurability up to the time of re-instatement. It was 
therefore their practice to pass upon the evidence of insurability 
sent in to them, and then forward the same to their agent at the 
place where the insured lived, for him to collect all overdue 
payments and satisfy himself that assured was still in good health. 
That was done in this case, and the jury have so found.

The company contends that it was necessary to inform the 
insured as to his re-instatement before it takes effect. Upon 
this point the jury has found that Wright on December 2, 1918, 
told Miss Williams (Dr. Clarke’s book-keeper) that, if she did 
not hear from him or the defendant company within 3 or 4 days, 
she could rest assured the policies would In* all right. As there 
was evidence upon which they could make this finding, it, in my 
opinion, satisfies the alxive contention.

I am therefore of the opinion that all arrears on both policies 
were paid on December 2,1918, and that on that date the company 
had accepted evidence of the insurability of Dr. Clarke and 
re-instated the two policies.

The appeal should, therefore, be dismissed with costs.
Appeal dismissed.

TOURANGEAU ▼. TOWNSHIP of SANDWICH WEST.
Ontario Supreme Court, Appellate Division, Unlock, C.J. Ex., Riddell, 

Sutherland and Masten, JJ. October 22, 1D20.
Arbitration ($ III—44)—Liability of township fob injury to sheep 

by doo—Arbitrator appointed by Minister of Agriculture to 
review—Misconduct of—Finality of award—Action to 

enforce.
Although an arbitrator appointed by the Minister of Agriculture 

under sub-sec. 2 of sec. 13 of the Dog Tax and Sheep Protection Act 
(1918) 8 Geo. V., ch. 46, errs in the conduct of the investigation, by 
reason of which the award might be set aside, such misconduct cannot 
be pleaded in bar to the plaintiff's action to enforce payment of the 
sum awarded.
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Appeal by plaintiff from a County Court dismissing an 
action to recover the amount of an award under the Dog Tax 
and Sheep Protection Act. Reversed.

The facts of the ease as set out are taken from the judgment 
of Muix)ck, C.J. Ex.:—

This is an action on an award, to recover the amount thereby 
found due to the plaintiff. The action was dismissed by the 
judgment of His Honour the Judge of the County Court of 
the County of Essex, and the appeal is by the plaintiff from 
that judgment. The facts are as follows :—

The plaintiff claimed damages from the defendant corpora­
tion because of the killing and injuring of certain of his sheep 
by dogs, the ownership of which was unknown. The council of 
the municipality, as required by sec. 14, sub-sec. 1, of the Dog 
Tax and Sheep Protection Act, 1918,• appointed sheep-valuers, 
who made the investigation called for by this sub-section, and 
found damages amounting to $225 ; but the plaintiff, considering 
that sum inadequate, appealed from such finding to the Minister 
of Agriculture, who, under the authority of sub-sec. 2 of sec. 14. 
appointed Mr. Brien arbitrator to make a further investigation 
Mr. Brien, in the absence of and without notice to the defendant 
corporation, made an investigation, in the course of which he 
examined the plaintiff as to the value of the sheep in question, 
and fixed the plaintiff’s damages at $331. The municipal council 
not having paid the amount awarded by Mr. Brien, the plaintiff 
brought this action to recover the same.

The defendant corporation admitted liability to the extent 
of $225, and paid that amount into Court. The learned trial

•The Act is 8 Geo. V. eh. 4fi, an«l sees. 13 and 14 are as follows:—
13. Where the owner of any dog killing, injuring, terrifying or worrying 

sheep is not known, the municipality in which such sheep were so killed, 
injured, terrified or worried shall be liable for compensation to the full amount 
of the «lamage sustained, but no municipality shall be so liable unless appli­
cation has been made for damages as herein provided within three months 
after such sheep have been so killed, injured, terrified or worried.

14. The amount of damage sustained as aforesaid shall be determined in 
the following manner:

(1) The council of every local municipality shall appoint one or mon 
competent persons to be known as sheej>-valuers. Within forty-eight hours 
after the discovery of any damage as mentioned in the preceding section, the 
owner of the sheet) or the clerk of the municipality shall notify a Aeep-valiioi 
who shall immediately make full investigation and determine the extent of tin 
damage. The sheejs-valuer shall make his ret>ort in writing, giving in detail
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Judge was of opinion that, the arbitrator having conducted the 
investigation and examined the plaintiff in the absence of and 
without notice to the defendant corporation, his award was bad, 
and that the plaintiff was entitled to recover only the $225, and 
he gave him two weeks within which to elect whether he would 
accept judgment for that sum without costs, and failing his so 
fleeting ordered that the action be dismissed with costs. The 
plaintiff did not so elect, and formal judgment was entered, 
wherein, after a statement that the plaintiff had not so elected, 
it was ordered that the action be dismissed with costs, ‘ * without 
prejudice to the right of the plaintiff to have a new investiga­
tion in respect of damages.” From this judgment the plaintiff 
appeals.

V. I). Davifor appellant ; J. H. It odd, for defendants.
Mulock, C.J. Ex. (after setting out the facts as above) :— 

In my opinion the learned Judge was right in his view that 
Mr. Brien, the arbitrator, having conducted his investigation 
without notice to and in the absence of the defendant corpora­
tion, his award was bad. Sub-section 2 of see. 14 of the Act 
requires the arbitrator to conduct an investigation. It is a 
principle of general application in the administration of justice 
that both parties to a judicial inquiry shall have the opportunity 
of being heard ; and, though the language of the sub-section does 
not so provide, it must be assumed that the Legislature intended 
that that principle should apply to the conduct of the investiga­
tion in question.
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the extent of the injur)' and the amount of damage done, to the clerk of the 
municipality, and shall at the same time forward a copy of such re|>ort to the 
owner of the sheep damaged.

(2) Where the owner of such sheep considers the award inadequate to 
cover the loss sustained, he may appeal to the Minister of Agriculture, who 
may name a competent arbitrator to make a further investigation, and tic 
a ;ml of the arbitrator so named shall be final: provided the snpwl to the 
Minister shall be made within one wreek after the award of the local vtdvor 
has been received and shall be accompanied by a deposit of twenty-five dollars
*25) which shall be forfeited if the award of the local valuer is sustained.

(3) When the amount of damage has been finally determined as aforesaid, 
the treasurer of the municipality shall forthwith pay over to the owner of the 
sheep the amount so awarded.

4) If no sheep-valuators are appointed by the municipal council, or 
tlu- clerk or the sheep-valuers do not perform the duties provided for by this 
section or any of them within the times specified, where the time is sj>ecifiod 
f"i the doing thereof, or where no such time is speeified, within a reasonable 
lime, the person who has sustained the damage shall have a right of action 
tguinst the municipal corporation for the amount of the damage, recoverable 
in any court of competent jurisdiction.
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Riddell. J.

Brien was not acting as an expert to determine the matters 
in difference according to his own judgment, unaided by evi 
deuce, but was to investigate, namely, ascertain the extent of the 
damage sustained by the plaintiff. This involved his ascertain 
ing the facts—not from one of the parties to the difference only, 
but from both parties—and then determining the extent of the 
damage in accordance with the facts thus learned. This duty 
constituted him an arbitrator.

When not expressly absolved from so doing, an arbitrator is 
bound to observe in his proceedings the ordinary rules which 
are laid down for the administration of justice. No opportunity 
having been afforded to one of the parties to be heard, the investi­
gation was not conducted in harmony with the general principle 
that both sides should be heard, and the award is therefore bad. 
and on a proper application might be set aside: Cooper v. 
Wandsworth Board of Works (1863), 14 C.B. (N.S.) 180, 14:1 
E.B. 414; In re Carus-WUson and Greene (1886), 18 Q.B.D. 7. 
Harvey v. Shelton (1844), 7 Bcav. 455, 49 E.R. 1141; Haigh v. 
Haigh (1861), 3 DeG. F. & J. 157, 45 E.R. 838; Re Gregson and 
Armstrong Arbitration (1894), 70 L.T.R. 106; Oswald v. Earl 
Greg (1855), 24L.J. (Q.B.) 69.

But, although the arbitrator thus erred in the conduct of 
the investigation, such misconduct cannot be pleaded in bar to 
the plaintiff’s action on the award: Braddick v. Thompson 
(1807), 8 East 344, 103 E.R. 374; Grazebrook v. Davis (1826i, 5
B. & C. 534, 108 E.R. 199; Thorburn v. Barnes (1867), L.R. 2
C. P. 384 ;Bache v. BiUingham, [1894] 1 Q.B. 107, 112.

Though liable to be set aside, the award is not void, but, on 
the contrary, on its face is good.

I, therefore, with respect, think the learned Judge should 
not have treated such misconduct as a bar to the plaintiff’s 
claim, and that the judgment appealed from should be set aside 
and judgment entered for the plaintiff for $331 with costs of 
action and of this appeal.

Sutherland, J., agreed with Mulock, CJ. Ex.

Riddell, J.:—In June, 1919, the plaintiff, who is a farmer 
in the township of Sandwich West, had 17 sheep killed by dogs, 
12 ewes and 5 lambs; and 5 injured, 2 sheep and 3 lambs. He
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notified the clerk of the township and the sheep-valuers of the 
township, under sec. 14 (1) of the Dog Tax and Sheep Protec­
tion Act, 1918, 8 Geo. V. ch. 46. The sheep-valuers and one of 
the councillors came to the plaintiff’s farm and all went to the 
sheep-field together. The valuers determined the damage to be 
$025. The plaintiff, not being satisfied with the award, appealed 
to the Minister of Agriculture, under sec. 14 (2) of the Act; the 
Minister named J. B. Brien, who raises cattle and sheep, and who 
had been president of the Sheep Breeders’ Association, as “a 
competent arbitrator to make a further investigation;” Brien 
went to the plaintiff’s farm, on the 26th June, remained there 
2 or 3 hours making an investigation, but confining his questions 
to the plaintiff himself—as he says, following the instructions 
of the Department in that behalf. The sheep-valuers and town­
ship had no notice or knowledge of this investigation ; the sheep 
had been buried, and Brien’s information concerning them 
came wholly from the plaintiff himself. Brien reported to the 
Minister that the damage was $331.

The plaintiff demanded the sum of $331 from the township, 
and upon refusal be brought this action.

The Judge of the County Court of the County of Essex, 
before whom, without a jury, the action was tried, held that he 
was not bound by Brien's award, and that the damage was only 
$225 ; and he gave judgment accordingly.

The plaintiff now appeals.
While it may be that the better course for the plaintiff to 

pursue was to apply for a mandamus to the treasurer of the 
township under see. 14 (3), sec. 13 makes the municipality 
liable for the damages, and consequently this action lies.

The sole question for us to determine is, whether the "award” 
of Brien is final and binding upon the trial Court. There is 
ample evidence to support a finding that the damages were only 
$225, and ample to support a verdict for $331, and we could not 
on the conflicting evidence hold that the former estimate is 
wrong.

I am clearly of the opinion that the judgment is wrong.
The statute, sec. 14 (2), says, in so many words, that "the 

award of the arbitrator so named shall be final;’’ and, even
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supposing the proceeding was an arbitration properly ao-ealled 
and the award was an award properly so-called, the “award" 
is final and binding on everybody.

It is argued, however, that the award is bad because the 
“ arbitrator" heard only one side.

The answer to that contention is plain. “The defendant can­
not in an action on an award plead collusion with a party or 
other misconduct of the arbitrator in avoidance of the award:” 
Russell on Arbitration and Award. 9th ed., p. 326. citing 
Whitman v. Smith (1861), 7 II. & N. .">09. 1.78 K.K. 774, and 
many other cases.

It is necessary to quote from only one case, not unlike the 
present case, Thorburn v. Barnes, L.R. 2 C.P. 384. There the 
arbitrators had refused to give one party an opportunity to be 
heard before them, and the Court, while holding that this was 
good ground for moving against the award, further held that it 
was no defence to an action on the award. Willes, J., at pp. 401 
and 402, says: “I now come to the dry question of law. viz., 
whether the form in which the objection is made here is the 
form in which it is competent to the plaintiff to make it,—whether 
the not having given the party an opportunity of being heard is 
an objection that can be raised by plea, or only a sort of mis­
conduct of the arbitrators to be taken advantage of by a motion 
to set aside the award. . . I have come to the conclusion that 
the latter is the only mode in which such an objection can be 
urged. . . It has been very forcibly urged that the whole pro­
ceeding in this case is void. . But the Court did not accede 
to the argument. Keating, J. (p. 403), considered “it . . . 
repugnant to one’s ideas of justice t^at a man should be bound 
by the decision of a tribunal before which he has not been heard 
or even allowed an opportunity of being heard;” but agreed 
with Braddick v. Thompson, 8 East 344, 103 E.R. 374, “that ad­
vantage could only be taken of the misconduct of an arbitrator 
. . . by an appeal to the equitable discretion of the Court.” 
Montague Smith, J., says (p. 405) : “I should be . . . strenuous 
in sustaining an award where the party who complains has al­
lowed the proper time for urging such an objection to go by, and 
lias reserved it for a defence to an action upon the award.. . Not
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Inning adopted the course which was open to him, the plaintiff ONT.
must lie taken to have acquiesced in the decision of the arbi- s c
trators.” T<

Neither of the cases cited by Mr. Rodd, Cooper v. Wandsworth 'i
Honni of Works, 14 C.B. (N.S.) 180, 143 E.R. 414, and Smith v. Township 

Tin Queen (1878), 3 App. Cas. 614. is the case of a statute. The s>nhwhh 
law laid down b.v Russell and the cases I quote has never been " 
questioned, and should not now be disturbed. As the case stands. m*Mi. i 
the award is binding on the Court, and the plaintiff should have 
his judgment for $331. with costs of action and appeal. The 
most we could do would be to stay the judgment until the defend­
ants had an opportunity to move to set aside the award ; that is 
not asked for, and, if it were, it should not now be granted.

The defendants have allowed the time to go by to question 
the “award” in the technical sense, under the Arbitration Act,
R.S.O. 1914, eh. 65, sec. 33 (1), (3), but the Court could extend 
the time under sec. 33 (2).

In my view, it would be a cruel kindness to allow such a 
motion to be made: the difference in the awards is only $106, 
and the plaintiff is undoubtedly entitled to his costs of the 
action and appeal because he has been right throughout, and 
it would be by matter subsequent if at all that he could fail.

“I am strenuous in sustaining the award” under the circum­
stances.

But, in my view, the so-called “award” is not an “award,” 
technically speaking; nor is the “competent arbitrator" really 
an arbitrator.

The very fact that the person to be appointed by the Minister 
to pass finally upon the damages is to be “competent" indicates 
that he is to “determine the matter by using his own knowledge 
and skill;” he is to “use the skill of a valuer, not of a judge:"
In re, Dawdy (1885), 15 Q.B.D. 426, at p. 430.

The whole purview' of the Act seems to me to require the 
valuers and the “arbitrator” to use their own knowledge and 
skill. It is unnecessary to go through the cases which are cited 
b.v Russell on the difference between valuers and arbitrators.
The law is clear that a valuation is not an award.
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I am not laying that if fraud were suggested or proved an 
action would not lie to declare the award void. No fraud is 
even hinted at ; and, in the absence of such an action, the award 
is final.

On all grounds I think the appeal should be allowed with 
costs and judgment directed to be entered for the plaintiff for 
$331, interest from the date of Brien’s "award" ((1918) 8 
Geo. V. ch. 46, sec. 14 (3) ), and costs of suit.

Hasten, J.:—Appeal from the judgment of His Honour J.J. 
Coughlin, Judge of the County Court of the County of Essex, 
dated the 20th January, 1920.

The leading facts are adequately detailed in the judgment 
of my Lord the Chief Justice and in that of my brother Riddell 
and need not be repeated by me.

The statement of defence, after detailing the award of the 
local valuators, proceeds as follows :—

“ (4) After the time for an appeal had expired, the plaintiff 
took an appeal in respect of such valuation and award, and 
procured in some way an award for the sum of $331, the prin­
cipal claimed in the statement of claim.

"(5) The defendants allege that there was no jurisdiction 
in the provincial valuator to make such an award, but in any 
event say that no inspection was made under the Act, nor could 
any proper inspection be made of the injury at that date, and 
the so-called award therefore is not one in conformity with the 
statute and is not enforceable against the defendants.

" (6) The defendants admit owing to the plaintiff the sum 
of $225, which was tendered as aforesaid, and now bring the 
same into Court in this action. ’ ’

On the argument of the appeal in this Court the only ground 
urged by the respondents was that they received no notice of 
the investigation or arbitration conducted by the provincial 
arbitrator, and were wholly unaware of the same until after the 
award had been made. The other grounds set up by the defence 
appear to have been dropped.

No motion to set aside the award or to refer it back to the 
arbitrator has ever been made by either party. The award
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appears to have been published by notification to the township 
,<iuncil in a letter of the Minister of Agriculture, dated the 7th 
July, 1919.

The claim asserted by the plaintiff arises under the Dog 
Tax and Sheep Protection Act, 8 Geo. V. ch. 46, which, under Township 
certain circumstances, gives a right of action against a municipal sivdwh k 
corporation to an owner whose sheep are killed by dogs, and West. 
establishes a method of assessing the damages recoverable. The M„„t™ i 
question in dispute depends on the construction of secs. 13 and 
14. sub-secs. 1 and 2, of that statute.

The first question is : Is the person appointed by the Minister 
of Agriculture a valuer or is he an arbitrator! The answer 
depends on the interpretation of the statute. The first and 
most outstanding consideration is that, by sub-sec. 2 of sec. 14, 
the appointee of the Minister of Agriculture is called an 
“arbitrator” and his decision is termed an “award." A second 
consideration of importance is that in sub-sec. 1 the person who 
ascertains the damage is termed “a valuer,” not an arbitrator, 
and the result of his investigation is termed not an award but 
"a report, ’ ’ thus indicating that the distinction was present in the 
mind of the Legislature when enacting the statute. And, lastly, 
it is to be observed that the sheep-valuers mentioned in sub-sec.
1, being local men, ‘‘shall immediately make full investigation.”
Presumably they would inspect the sheep, whether dead or 
injured, and make a full report of their observations, while the 
representative of the Minister of Agriculture could appear on 
the scene only after a considerable lapse of time, and would be 
obliged to inform himself by means of statements from witnesses.

For these reasons, I am of opinion that the person appointed 
by the Minister of Agriculture under sub-sec. 2 is an arbitrator, 
and not a valuer.

The sole remaining question is, whether the finding of the 
provincial arbitrator is a final and binding award, having regard 
to the fact that his investigation and award were both made 
without notice to the municipality who are liable to pay.

Exhibit 1 purports to be an award made by the representa­
tive of the Minister of Agriculture, acting as an arbitrator, 
pursuant to the statute.
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The respondent claims that the award is a nullity, basing his 
contention on the broad principle that no man can be condemned 
in damages without being heard.

In the State of New York it haa been held that an award 
made without notice of hearing to the losing party is void, and 
that such a defence may be set up in an action at law upon 
the award: Elmendorf v. Harris (1840), 23 Wend. (N Y.' ii>

There is much to be said for the view that in any proceeding 
of a judicial character which may result in a personal judgment 
against the defendant no cause exists and no judgment can be 
rendered unless there co-exist a judge properly seised of He 
case, a subject-matter, and a defendant as well as a plaintif. 
It is contrary to natural justice that an award made without 
notice behind the back of the respondent should bind it. The 
principle has been stated and applied from the earliest timei 
and in innumerable instances. I refer to one case only :

In Oswald v. Earl Grey, 24 L.J. (Q.B.) nt p. 72. Uric. .1.. in 
setting aside the award, said : “I am of opinion that the award 
must be set aside, aa the arbitrators have violated one of the 
most important principles of justice. They have held a meeting 
without notice, and have heard a witness on behalf of one party 
and have refused to hear the other side. A mere glaring de­
parture from the rules that ought to regulate the proceeding! 
of persona sitting in the character of judges it is impossible 
conceive.”

In support of his contention that this principle governs in the 
present caae, Mr. Rodd refers us to the case of Cooper y. 
Wandsworth Board of Works, 14 C.B. (N.S.) 180, 143 E.R. 414 
■Flint was an action of trespass for pulling down a house ef the 
plaintiff which was in course of erection. The 76th section of the 
Metropolis Local Management Act, 18 & 19 Viet. eh. 120 em­
powered the district board to alter or demolish a house, where the 
builder had neglected to give notice of his intention to build seven 
days before proceeding to lay or dig the foundation. The I , art 
held that the statute did not empower the district board to 
demolish the building, without first giving the party guilty ol 
the omission an opportunity of being heard. The case is un­
doubted authority for the proposition that statutes which limit
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or extend common law rights must be expressed in clear and 
unambiguous language, where the effect is to prejudice a man 
who has had no opportunity of being heard. If the defendant 
had. within the time prescribed by the Arbitration Act, moved 
to set aside the award, that case, and the cases following it, would 
be strong authority in support of his right to set aside the award, 
notwithstanding the words of the Dog Tax and Sheep Protec­
tion Act declaring the award final (as to which see Kennedy v. 
Bornes» (1858), 15 U.C.R. 473, at p. 486).

The present action, however, falls to be determined not on 
the broad general principle discussed above, but on a narrower 
and more technical rule of the law relating to arbitrations, vis., 
that if there is in truth an award its validity cannot be ques­
tioned by the defence in an action brought to enforce it: 
Whitmore v. Smith, 7 H. & N. 509, 158 K.R. 374: TUorbmn v. 
Bonu s, L.K. 2 C.P. 384.

I think that exhibit 1 is an award. Mr. Brien, the arbitrator, 
was duly appointed, he acted, and he determined the question 
submitted to him as set forth in exhibit 1.

In the case of Penchen v. Lamb (1876), 25 U.C.C.P. 588, 
the English rule as laid down in Whitmore v. Smith, 7 H, & N. 
309 K it.—and Thorburn v. Barnes, L.R. 2 C.P. 384, was 
adopted and applied in our own Courts. That was an action on 
an award. The defendant pleaded on equitable grounds that the 
arbitrator proceeded cr parte and without notice to the defendant 
and refused to hear the defendant and his witnesses or allow him 
a reasonable opportunity of proving his ease. The plaintif! 
demurred to the pica. Wilson, J., in delivering judgment allow­
ing the demurrer, referred to and followed the two cases above 
mentioned, and said (pp. 591, 592) :—

“The reason why an award cannot have such matters as 
are contained in the plea pleaded to it, is that the award is final, 
so long as it stands between the parties: Tittenson v. Peat 
(1747), 3 Atk. 529; Wills v. Maccarmick (1762), 2 Wils. 148; 
Whip head v. Tattcrsall (1834). 1 A. & K. 491, 110 K.R. 1295: 
Dick V. Milligan (1792), 2 Yes. Jr. 23, 30 E.R. 504.

“If the award be impeached for such cause, it must be by 
motion to avoid it.
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‘1 There is no instance of a plea setting up such a defence 
which has been allowed by the Courts before or since the statute

“If the submission be in writing or by deed, and do not 
exclude the Courts from interfering, it may be made a rule of 
Court, and relief may be given against the award.

“If the submission shew it was not the intention of the partiel 
it should be made a rule of Court, or if the submission be verbal 
only, which may have been the case with this submission from 
anything that appears, the parties may still apply to a Court 
of Equity for relief in like manner as they could have done 
before the 9 & 10 Wm. III. eh. 15, when the submission was not 
by rule of Court or order of a Judge.

“The defendant prays that the award may be set aside for 
the reasons set forth in his plea; but that is in the nature of 
an original proceeding which the defendant himself must take 
to obtain relief. It is not, in my opinion, a subject of plea or 
defence to an action upon the award. It would be made in equity, 
not by answer but by a cross-bill : Holdernfus v. Rankin (1860), 
6 Jur. N.S. 903; Hannah v. Hodson (1861), 7 Jur. N.S. 1092."

No motion was made by the defendants to set aside the award 
of Mr. Brien within 6 weeks after its publication ; no motion to 
extend the time for so moving has ever been made; nor hare 
the defendants counterclaimed in this action to set aside the 
award. They have rested their case entirely upon the ground 
that they are entitled by way of defence to set up the nullity of 
the award.

I would decide the case on the simple and narrow ground 
that the invalidity of the award cannot be set up by way of 
defence to an action to enforce the award, and it is now too late 
to attack the award in any other manner. As to whether, if 
the defendants had made a motion to set aside the award, they 
would have been precluded by the words of the statute, or as to 
whether they could within a proper time have effectively counter 
claimed in this action to set aside the award (as to which com­
pare Sache v. BiUingham, [1894] 1 Q.B. at p. 112, with 
Johannesson t\ Galbraith (1906), 16 Man. L.R. 1381, I refrain 
from expressing any opinion.

It is true, as was pointed out by my brother Riddell, that 
under our Arbitration Act the Court has power now to extend

! ‘ W
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the time for moving against the award. No such motion has 
been made, and, if it were made, I think it could not succeed. 
I refer in that connection to the judgment of Montague Smith, 
J.. in the case of Thorburn v. Barnes, L.R. 2 C.P. at p. 405, 
where, referring to a somewhat similar situation, he said : “The 
Court of Chancery and the Courts of common law . . . would 
upon a proper application take all the circumstances into their 
consideration, and would probably not set the award aside, but 
would send it back for a re-hearing. Not having adopted the 
course which was open to him, the plaintiff must be taken to 
have acquiesced in the decision of the arbitrators.”

The difference between the two awards in the present case 
is only $106 ; and, as the defendants have not moved to set aside 
the last award within the time prescribed by the statute, and 
have not moved to extend the time, they must be taken to have 
acquiesced in the decision of the arbitrator.

The appeal should be allowed and judgment entered for the 
plaintiff for $331 and interest, with costs here and below.

Some question was raised on the argument as to whether the 
plaintiff should not have proceeded by application for a manda­
mus to the treasurer to pay, pursuant to sub-sec. 3 of sec. 14.

I think that the award determines only the quantum of the 
damages, and not the liability of the parties. The respondents 
might have asserted that the sheep died of disease and not by 
dogs, or that the owners were not unknown. It was therefore 
proper to sue, and costs should follow the event.

Appeal allowed.

FRASER Cos. Ltd. v. TRUSTEES OF SCHOOL DISTRICT No. 1 
PARISH OF MADAWASKA, and TOWN OF EDMUNDSTON.

Supreme Court of Canada, Üavùss, C.J., Idington, Duff, Anglin and Brodeur, JJ.
May 4, 1920.

Schools (§ IV'—75)—Taxes—Assessment—Valuation fixed hy town 
and company—School trustees not parties—Contract not
APPLICABLE POR SCHOOL ASSESSMENT—SCHOOLS ACT—C.S.N.B.
1903, ch. 50, secs 105-108.

A valuation of company property for assessment purposes, fixed by 
contract, between the town officials and the company, such contract 
being validated by Act of the legislature, is not the valua'ion of the 
property for levying school rates, the school trustees not being parties 
to the contract, and the schools not having been taken over by the 
city or town under the provisions of sees 105 and 108 of the Schools 
Art, C.S.N.B., 1903, ch. 50.

[The King v. School District Xo. 1 Parish of Madmens ha (1919), 49 
D.L.R. 371, affirmed.]
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Appeal from a judgment of the Appeal Division of the Supreme 
Court of New Brunswick (1919), 49 D.L.R. 371, 46 N.B.R. 500, 
affirming the levy of sehool rates on appellant’s property.

The only question raised on the appeal was whether or not the 
valuation on the appellant’s property fixed bv the contract at 
$100,000 should be the valuation for school rates. The judgment 
appealed against held that it should not and that the assessment 
was properly made on the real value.

M. G. Teed, K.C., for appellant.
E. La fleur, K.C., for respondents.
Davies, C.J.:—I concur with my brother Anglin.
Idington, J.:—This is an appeal from a judgment of the 

Appellate Division of the Supreme Court of New Brunswick. 49 
D.L.R. 371, 46 N.B.R. 506, whereby it was decided that the 
appellant was not entitled to claim, under and by virtue of legis­
lation fixing a reduced basis of valuation of its property for tin- 
purposes of assessment “for rates and taxes within said town” of 
Edmundston, that such legislation extended to and necessarily 
determined the valuation basis for rates and taxes imposed by and 
through the legal machinery whereby respondent was entitled to 
have rates and taxes imposed for the support of the respondent’> 
schools.

It is to be observed that there are 3 distinct corporate entities 
in each county entitled to levy rates and taxes within said town

The town corporation is one; the county is another; and the 
Board of School Trustees of the district is a third.

The respondent in this case had jurisdiction over the town 
and part of the adjacent parish forming a school district know n as 
School District Number 1.

The county corporation embraced both and much more.
And a very curious feature of the legislation now in question 

is that by sec. 4 of the first Act passed to carry out the purposes of 
the promoters thereof, it was expressly provided as follows. 2 ( '«on. 
V. 1912 (N.B.), ch. 104:—

4. In any valuation of the property and income of the said town of 
Edmundston for county purposes hereinafter to be made, during the period 
of twenty-five years in which this Act is made to apply, the total valuation of 
the real and personal property, lands, tenements and hereditaments and 
capital stock and income of the said Eraser, Limited, shall not exceed the
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sum fixed by paragraph one of this Act until fixed by said Town Council 
under paragraph two of this Act, from and after which time taid valuation 
shall lie the amount so fixed by said Town Council.

Why, if the same rule was supi>osod to apply to every rate or 
tax levied in the town, no matter for what purpose, was this express 
provision made as against the county and not a word said as 
against the school rates or respondents’ right to levy therefor?

I can only infer that it was because the promoters of the 
legislation well knew that the settled policy of the Legislature was, 
as Hazen, C.J., states, against such obviously unjust exemptions.

The trifling amount the county would lose, or fail to reap, by 
the fixing of this assessment basis would hardly l>e worth contesting.

The increased expenses of the administration of county affairs 
likely to flow from the establishment of such an industry as the 
appellant's would be but a drop in the bucket.

On the other hand, the probable increase of school expenses, 
if appellant’s enterprise turned out successfully, would be sensibly 
felt.

And the maxim so often applied, expressif) unius est exclusif) 
alterius, seems to me applicable to this piece of legislation, which 
doubtless was a legislative expression of a contract between appel­
lant and the town in process of formation.

It was followed by another Act validating the actual contract 
which resulted and that validating Act provided as follows:—

3. So much of the said Act, 2 Geo. V, 1912, eh. 104, as is inconsistent 
with the provisions of this Act is hereby repealed.

The suggestion made by counsel for appellant that in many 
similar Acts, through abundant caution, the words “saving and 
excepting school rates or taxes,” or the like expression, was used, 
does not carry with me much weight when I bear in mind that, 
though pressed to do so, he could not point to a single instance, 
of the many lie cited, wherein provision was made in such cases 
for providing the machinery for carrying out such exception but, 
on the contrary, the ordinary provision of the school Acts for 
effecting such purpose was apparently thought to be all that was 
necessary.

If in such cases that legal machinery given school boards for 
«‘ffectually levying their rates, can l>c carried out notwithstanding 
the basis of the levy being alleged to be the town assessors’ valu-
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at ion then surely it can lx* done equally well when as lien* we have 
the legal presumption held to Ik* on the construction of the .Vi 
that school rates are in law except <*d from the oioration of tl e Art.

1 think the other questions raised in argument an* so effectually 
dealt with by the judgment of Haeen, C.J., with which 1 agree, that 
I need not repeat his reasons here.

I would therefore dismiss this appeal with costs.
Di FF, J.:—It is a settled principle that legislation intended in 

carry into effect contractual arrangements between local authorities 
and individuals shall not, unless the language is too clear to admit 
of a doubt, Ik» construed as having collateral effects touching 
interests outside of those which, as being the interests of the parties 
immediately concerned, the legislature may be supposed to have 
had exclusively in view. That principle applies in this ease.

The appeal should Ik* dismissed with costs.
Anolin, J. I am of the opinion that the appellant company 

is not entitled to have its assessment for purposes of school taxation 
limited as provided for by the New Brunswick statute, 2 Geo. \ 
1912, eh. 104, and the agreement of 1917, confirmed by the Act. 
8 Geo. V. 1918, eh. 05.

The Town of Kdmundston has not exercised the power, conform I 
by see. 108 of the Sch<K)ls Act, C.8.N.B., 1903, oh. 50, to bring ils» I 
under the provisions of sec. 105 of that statute. Section 111 
therefore, does not apply to School District No. 1, of which tin 
Town of Kdmundston forms a part. That is made reasonably 
clear by the collocation of sec. Ill, and the presence in it of tin 
words : “rates ordered to Ik* levied by the city or town council in 
accordance with the requisition of the Board of School Trustee* 
or otherwise under the provisions of this Act.”

As stated by counsel for the respondents in their factum, tin 
words of sec. Ill just quoted “distinctly refer to the provisions of 
see. 105 (12) and (13), which have no counterpart in secs. 70 to 79 
which alone arc* applicable to School District No. 1 of the Paridi of 
Madawaska."

The valuation dealt with by the* two statutes cited is of property 
liable “for assessment for rates and taxes within such town." No 
provision is made* for the assessment of proiierty of the 
situate* outside the town, but within the* school district. Prnm 
facie these tw’o statutes deal with assessment for taxes and rates

14
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for town pui'imints only. The Board of School Trustees was not 
privy to the passing of this legislation and it is not a party to the 
agreement between the ap]x*llant and the Town of Edmundston 
confirmed by the latter Act. It is most improbable that the 
Legislature would pass legislation intended to affect the interests 
of the schools of the district adversely in a matter so important and 
to such an extent without at least notifying the* school board and 
giving it an opportunity to protest against the interests committed 
to its charge being thus injured. At all events, an intention so to 
net should not be imputed to the Legislature unless the* legislation 
in explicit and unmistakable terms puts its existence beyond ques­
tion. I find no such terms in either statute. On the contrary,both 
Acts, as I read them, purport to deal only with the interests of the 
parties who were before tin1 Legislature seeking them—Frasers. 
Limited and the Town of Edmundston.

I agree with Hazen, C.J., that the assessors pursued a proper 
and a reiisonaWe course in first placing on the property of the 
appellant its -ml or true valuation (in this case SI .000,000) and 
appending thereto the statement, “net assessment as |>cr contract 
with the Town of Edmundston to lie reduced to (#100,000) one 
hundred thousand dollars.”

The appeal on this—the main subject of it fails and should be 
dismissed as against the school trustees.

Two minor questions affecting the Town of Edmundston. 
though referred to in the appellant's factum, were not pressed at 
Bar. It is therefore thought better to reserve the rights of the 
appellant as to them in the hoj>e that the parties may reach an 
agreement which will render disposition of them unnecessary.

Brodeur, «L:—The question in this east* is whether or not the 
limit of valuation for municipal assessment would include school 
taxes.

By a statute passed in 1912 the Legislature of New Brunswick 
declared that, in view of the contemplated establishment by the 
appellants of a large industrial concern within the town of 
Edmundston. the valuation of their real and jx'rsonal property for 
twenty-five years should not exceed 82(H),()()().

This legislation was to come into force when the Lieutcnant- 
(iovemor-in-Council was satisfied that the sum of 8250,(HM) on 
capital account had been expended.

99

< AN.
S. ( \

Thvhtkkh
op Schooi.
District 

No l 
Parish op 

Mad aw ask a

Kdmvnd-

Anglin, J.

ltnideur, .1.



100 Dominion Law Repobt#. 156 D.L.R.

VAN.

N. C.

^ Khaheh

Tww— 
of School 
District 

No. 1 
Parish of 

Madawahka

Town of 
Hdmund-

Hrodeur, J.

Nothing wan done under the provisions of thin Aet.
In Deccmlier, 1916, a contract was made between the ap]>elltuit, 

and the Town of Edmundston dealing with different objects. \ 17. 
the sale by the town to the company of electrical energy, the supply 
of water, the taking of some earth material required by the com­
pany for construction purposes and containing the follow leg 
“9. The valuation for assessment purposes as provided for under 
chapter 104 of 2 tlcorge V. of the Acts of the Legislature of the 
Province of New Brunswick shall he fixed at the sum of 1100,090."

It was provided by this contract that the necessaiy legisltti ion 
to confirm the agreement should he obtained by the towm

At the session of the Legislature of 1917 an Act was passed to 
confirm this contract between the appellants and the Town of 
Edmundston and to amend the Act of 1912; and sec. 2 declined: 
“Section 9 of the said contract shall come into force and effect and 
Ire binding upon the said Town of Edmundston and the said Eraser 
when a sum of $250,000 would have been expended and whin a 
proclamation would lie issued by the Lieutcnant-Govemor-in- 
Council.”

The appellants made the necessary expenditure and the 
proclamation was issued in March, 1918.

Is this legislation binding for school purposes?
If we had to deal with the legislation of 1912, which was some­

what general in its character, the decision of this Court in C.l'.lt 
Co. v. Winnipeg (1900), 30 Can. S.C.R. 558, could not, perhaps, 
be easily distinguished from it. It was held in that case that the 
exemption “from all municipal taxes, rates and levies and assess­
ments of every nat ure and kind’’would include school taxes. It should 
lie remembered, however, that in the Province of Manitoba, when 
this case of C.P.li. Co. v. Winnipeg, 30 Can. S.C.R. 558, arose, 
the city had to levy and collect not only the municipal but likewise 
the school taxes. The school trustees of the city had no pow er to 
levy taxes for school purposes.

In the Province of New Brunswick the taxes arc levied and 
laillected by the school trustees; and the Legislature, in confirming 
a contract between the Town of Edmundston and the a] pellnnh 
by which the assessment for town purposes was to be limited to 
$100,000, would not be supposed to intend to restrict the powers 
of the school corporation. We might consult on this point tin
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case of Osment v. Town of Indian Head (1907), 7 Terr. L.R. 462. 
where it was held that an exemption from general municipal tax­
ation does not include school taxes under the municipal ordinance.

1 am of opinion that the confirmation of this contract is binding, 
as declared by sec. 2 thereof, on the Corporation of Edmundston 
and the appellants only, end not cn the school trustees.

The judgment a quo which dismissed the appellants’ contention 
should be confirmed with costs. Appeal dismissed.

ROSENZWEIG v. HART; Ex parte GOLDFINE, LTD.* 
(Annotated).

Quebec Superior Court, Panneton, J. December 29, 1920.

Bankruptcy (§ II—18)—Sale of goods (Quebec)—Unpaid Vendor— 
Right to rksiliate sale—Secured creditor—C. C. 1543.

An unpaid vendor «>f goods may ask for the dissolution of the sale 
in ease of non-payment of the price provided in the case of insolvency the 
right be exercised within thirty days of delivery (C.C. 1543). A vendor 
in such a position is a secured creditor within the meaning of sees. 2 
(gg) and 6 (1) of the Bankruptcy Act and he msy recover the goods from 
the trustee.

(See annotation, Bankruptcy Act of Canada, 1920, 53 D.L It 135 ]

Petition by an unpaid vendor to have a sale of goods to an 
insolvent debtor set aside for non-payment of the purchase price 
and to have the goods returned to him. Petition granted.

H. Benoit, for petitioner; Cohen & Bernstein, for trustee*. 
Panneton, J.:—In the present case the petitioner sold to the 

debtor goods to the value of $341.50, on November 12, which 
goods were delivered on November 15.

On November 16 the trustee took charge of the estate under a 
receiving order. The said goods were purchased on the following 
terms, half cash and half 30 days. On November 19, 1920, peti­
tioner proceeded to re-vcndicate the goods by a simple petition 
against the trustee as 30-day goods, which petition the trustee 
contests on the following grounds: (a) The said goods were pur­
chased on credit and petitioner therefore should ask for résiliation 
of the sale, (b) That in any case the right to recover 30-dav goods 
has been abolished by the Bankruptcy Act.

Proof was made of the terms of sale as alleged in petition. 
After the argument of the case petitioner moved to amend the 

conclusions of his petition as follows : “That the pretended sale 

•Appeal pending.
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of the good* revend ieated Ik* dissolved ami set ankle on account of 
non-payment of the price.” The motion was granted.

The unendment having l>een made, the case was argued again.
Petitioner rests his case upon art. 1543 which reads as

follows
In the sale of moveable things the right of dissolution by reason of non­

payment of the priee rail only be exercised while the thing sold remain' in 
the possession of the buyer, without prejudice to the seller s right of re\ni<li- 
eation as provided in the title of privilege* Hi/pot'itr?.

In the ease of insolvency, such right can only he exercised during the 
thirty* days next after the delivery :—X. 1054—C 1998, 1999, 2000.

*The word “thirty” was substituted for “fifteen” by 54 Viet. eh. :i‘i. 
sec. 1 (30 Dec. 1890).

The privilege thus given the vendor is now attacked by tin- 
assignee as having l>een wiped out by the Bankruptcy Act. hi 
support of that pretension, the following sections of the Act un­
quoted : and lit1 says :—

“It is our contention that the Act has abolished the right to 
revendicate goods within 30 days whether sold on cash or on 
credit. This clearly results from the following sections of the Act.

“A. See. 9, makes every voluntary assignment other than an 
authorised assignment under the Act, null and void, in other 
wonts, it abolishes all provincial legislation, (pioad insolvency.

“B. Sec. 11, sub-sec. 4, expressly states that no receiving order 
under this Act shall be within the operation of any legislative 
enactment now or any time in foree in any Province of Canada, 
regarding liens or charges, etc., to property.

“(\ Sec. 25, sub-sec. ii. A eonverso-property exempt from 
seizure by provincial law is expressly excluded by the Act (598-599 
C.P.). This shews that when the Act wants to preserve provincial 
rights they have done so expressly.

“D. Sec. 25 (a) expressly wipes out the privileges of the vendor 
as the section brings within its scope all such property as may 
belong to or l>e vested in the debtor, at the date of the presentation 
of any bankruptcy petition; as property divisible amongst the 
creditors in the manner laid down by the Act.

“E. Secs. 51 and 52 limit the privileges and preferences to 
sec. 51, sub-sec. 4, declare that all the rest of the debts shall lie 
paid pari pawn.

“Sec. 51, sub-sec. <>, expressly protects provincial privileges as 
to tyixes, rates and assessments. A converse . . . It is not 
intended to protect other provincial privileges.
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“Sec. 52 e*xprossly infringes on the* landlord's privilege* as 
governed by provincial law. By analogy, it is clear that it is the- 
purpose of the Act to affect provincial privileges generally.

‘‘(living these* sections all their effects, the Court has also to 
take cognizance of sec. 6, para. I. of tin* Bankruptcy Act, 9-10 
(ieo. V. 1919, eh. 36, which reads as follows:—

“On the making of a receiving order the truste*!* shall be- 
thereby eonstitute'el receiver of the* property of the* debtor anel 
the*reafter, except as elire*ete*el by this Act, ne> creeiitor to whom the- 
debtor is inele*bteel in respect of any ele*bt provable* in bankrupted 
shall have any rome*ely against the* property or pe*rsem of the* debtor 
in re*spe*et of the* ele*bt or shall commence any action or other le*gal 
pmeee*elings unle*ss with the leave* of the* Court and on such terms 
as the Court may impeise*. But this se*e-tiem shall not affe*e*t the 
power of any seemroel e*roelitor to realize* en- othe-rwise- ele-al with his 
security in the same manner as he* would have* be*e*n entitled to 
realize or eleal with it if this section had not be*e*n pnsse*el.“

The* last part of this see*tion pre*se*rve*s te> a secured creeiitor 
the* right to eleal with his security in the* same* manner as if this 
se*ertie>n vesting all the* property of the* insedvent in the ^ruste*e* hail 
not be*e*n passeel. By sec. 2, para, igg), a ‘‘se*e*uro<l creditor" means 
a pe*rson bedding a mortgage, hypothec, ple*elge*, cliarge, lie*n or 
privilege on or against the* pro|M*rty of the* debitor, or any part 
thereof, as security for a debt due* or aerruing elue* te> him from the- 
debtor. Under art. 1543 C.C., jx-titione-r has the* privilege* e>f 
obtaining the* return of the gexxls he* sedel for non-payme*nt of the- 
price. It results from the Ae*t that special emae-tments are* made* 
with re*garel to the rights e>f the Janellonl for Ins rent, with regard 
to marriage covenants anel other lights.

If there was neithing edse, it might be argue*el that the* enumer­
ation of spe*e*ial rights excludes all othe*rs, but se*e\ (> re*scrve*s 
specially all other rights which the* sc*cure*il e-reditor has. It is 
argue*el that the* right to re*siliate the* sale* is not a privile*ge* such 
as refe*rre*el to in se*c. 6. A see*ure*el creditor is ele*fini‘il by art. 2, 
para, (gg), above quoted. The privile*ge* hero is emc which e*xists 
not only on the* property, but alse> against the* property. A privi­
lege is certainly a right which one* posse‘sse*s anel which no other 
persem has. The right to elemanei the résiliation of the* sale of 
movable* when exercise-el o|x*rate»s as a rovenelicatiem of the* gexxls
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sold. It is a privilege against the goods as distinguished fiom a 
privilege on the goods if a privilege on the goods does not go 
so far enough to apply. Then the section uses the words “ realise or 
otherwise deal with his security.’1 These last words seem to cover 
any possible way which the creditor has to protect himself. Should 
there be any doubt left in the mind about the interpretation ol 
the Act, it ought to be completely dispelled by sec. 25, para, (a), 
which enacts that the property of the debtor which is divisible 
amongst the creditors includes:—

(a) All such property as may belong to or to be vested in the debtor 
at the date of the presentation of any bankruptcy petition or at the date of 
the execution of an authorized assignment, and, in the case of a bankrupt, 
all property which may be acquired by or devolve on him before his discharge.

Then it is the property of the debtor which is available to the 
creditors. They have all the rights of the debtor but no more; 
they arc in his shoes so to speak. What were the rights of the 
debtor with regard to the property in question? A right of owner­
ship susceptible of being resiliated for non-payment of the price, 
under art. 1543 of our Code. That article made the sale a con­
ditional one as absolutely as if an agreement had been made between 
the parties to the same effect. Tie trustee is vested with that 
property in the manner in which it existed in the hands of the 
debtor that is subject to the résiliation of the title. Petitioner 
demands the résiliation of the sale to have the goods restored to 
him ; his demand is granted with costs.

ANNOTATION.
SECURED CREDITORS UNDER THE BANKRUPTCY ACT

By J. A. C. Cameron, M.A., L.L.B., K.C.

The question involved in this decision is of wide importance1, i s the 
question of provincial legislation bearing ujwin the Bankruptcy Act comes 
up for consideration. The last paragraphs of the provisions of sec. 6, sul-eec. 
1, are very wide, reserving to a secured creditor untrammelled power to realise 
or deal with his security in the san e manner as if the Bankruptcy Act had not 
been passed. This section, being general, must be read with the other pro­
visions of the Act, and it would appear from the définiticn of a secured creditor 
—sec. 2, gg—that a secured creditor is one holding a security under c< ntrart 
or a security given to him under the provisions of the Bankruptcy Act. Tbis 
view is supjiorted by the provisions of sec. 46, which provides for proof by 
securer! creditors. Sub-sec. 3 of sec. 46 provides for filing a statutory <’« dura­
tion with the trustee by a secured creditor of full particulars of the aeev.rilits 
held by him giving the dates when each security was given. The security 
under review has no date as no security was given, it arising by implication
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under the provincial law. Heading the sections together it would seem to 
shew that the security contemplated by the Bankruptcy Act is a security 
arising under provincial law. Can it lie said that where a provincial law 
implies that a person shall have certain rights under certain circuit stances 
giving rise to security, that he “holds” a security as contemplated by the 
definition of secured creditor. ISec. 2, gg

Voder provincial enactments municipalities have a lien, charge or security 
for taxes, rates or assessments payable to them. This lien, charge or security 
arises not by contract but is given by provincial laws. This lien, charge 
or security is specially preserved by the provision of sec. 61, sub-sec. 6, of the 
Bankruptcy Act which is as follows:

"(6) Nothing in this section shall interfere with the collection of any 
taxes, rates or assessments now or at any time hereafter payable by or 
levied or imposed upon the debtor or upon any property of the debtor 
under any law of the Dominion, or of the Province wherein such property 
is si uate, or in which the debtor resides, nor prejudice or affect any lien 
or charge in respect of such property created by any such laws."

If the framers of the Act had intended that the last paragraph of sulmec. 
1, sec. 6, read with the definition of preferred creditor, sec. 2, gg., was to cover 
such lien, charge or security for taxes it would not have been necessary to have 
enacted sub-sec. 6, of sec. 61. It may well be argued that the enactment of 
sub-sec. 6, sec. 61, shews that only such liens, charges or securi'ies arising 
under provincial law , which are expressly reserved in the Act are liens, charges 
or securities against the estate of the bankrupt.

The judgment of Mr. Justice Panneton discusses certain sections dealing 
with preferred claims of landlords, etc., arising under the Act. These pre­
ferred claims were covered by provincial legislation and under these pro­
vincial laws, liens, charges or securities were given to the preferred creditors. 
These liens, charges or securities are retained in an altered form in the present 
Bankruptcy Act and it would appear that us certain provincial liens, charges 
or securities arc dealt with, that those that are not dealt with are taken 
away. It cannot be said that muling the different sections bearing u|xm 
the questions that the matter is a settled one and that the last word has lieen 
said upon the subject.

STREET v. CRAIG

Ontario Supreme Court, Middleton, J. October 2G, 1920.
Amxials ($ IC—20)—Domestic animals—Escape from highway—

AIIKK.NCK or NEGLIGENCE—U.XFENCK0 GARDEN—DAMAGE—LIABILITY
—Scienter.

'I lie owner of a domestic animal which is not vicious, but which, 
while being driven with other animals to the station, liecomes excited 
u ml escapes from the highway and, running into an un fenced garden, 
injures the plaintiff, is not liable in damages in the absence of negli­
gence. ]f the action was founded on trespass or negligence it was too 
remote, and if founded on the duty arising from keeping the animal 
there was no scienter.

Annotation
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Action for damages for personal injuries sustained by the 
plaintiff by reason, as she alleged, of the default or negligence
of the defendant. Action dismissed.

W. />. Henry, for plaintiff; C. H. McKeown, K.D., for defend­
ant.

Middleton, J.j—The plaintiff, a woman in humble eimitn 
stances, sues the defendant, a farmer, for damages sustained by 
her while in the garden of her brother, with whom she resided, 
by reason of an attack upon her by a cow, owned by the defend- 
ant, which entered the garden from the highway, knocking her 
down and inflicting most serious injury.

The defendant had sold some of his cattle to a drover, and 
engaged to drive them from his farm to the town-line of 
Orangeville, where the purchaser was to meet him and take 
charge of the animals. These cattle had been on the defendant’s 
farm for a long time, and were not accustomed to being driven, 
and so were likely to give trouble when brought into the town. 
The cow in question was in no sense a vicious beast, but wan 
undoubtedly nervous and excitable.

Two large steers were thought likely to give trouble, and the 
defendant tied a horn of each to its foreleg, an expedient which 
was shewn in the end to be unwise, for it greatly excited the 
animals.

Four men were employed to assist in driving these 7 beasts 
to the place of delivery. The defendant thought this would be 
ample assistance while on the country' road, but admittM that 
he would not have been ready to undertake to take the cattle 
through the town and into the railway-yard without further 
help. The drover did not meet him as promised. The defendant 
had come a long way, and concluded that his better course was 
to take the cattle to their destination, and attempted to do so. 
There was ho serious trouble until the cattle were upon the 
railway property ; but, when an attempt was made to drive 
them through a gate into a small pen, from which they might 
be loaded to the railway car, they bolted. Six did not leave the 
railway premises and were finally driven into the pen, but the 
cow in question escaped from the railway-yard and had become 
so wild and excited as to be dangerous. She ran through the
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streets, and, entering the unfenced garden where the p1 lintiff 
was, knocked her down and inflicted a severe wound upon her 
abdomen, and then returned to the highway. After other acts 
of violence, she was eventually captured.

The law relating to the liability of the owner or keeper of 
animals for injur}' done by them is in a most unsatisfactory con­
dition. It is the result of a series of eases binding upon me. 
and probably binding upon all Courts, so well established has 
the law beeonie, which have set up a number of artificial rules, 
some of which seem to have little foundation in reason. Some 
of these eases appear to be based upon a failure to appreciate 
the true significance of earlier decisions, and in many of them 
the reasoning of the different Judges taking part is so discordant 
as to make it quite impossible to say that the particular decision 
is based upon any clear principle. I do not propose to trace the 
history of the eases or discuss them in detail. Most of them are 
dealt with in a valuable book, Robson, Trespasses and Injuries 
by Animals, 1915.

In one of the later decisions, Osborne v. Chocqued, [1896] 2 
Q.B. 109, the then Chief Justice of England, Lord Russell of 
Killowen, thus laments (pp. 110, 111) : “I do not say that the 
law is in a satisfactory condition; I think it is unsatisfactory. 
It would, in my opinion, be more in accordance with sound 
reason and principle to make a man responsible for what his 
dog did . . . that he should take the risk of keeping it We 
have not, however, to decide whether the law in this respect is 
satisfactory or unsatisfactory, but only to say what it is as 
applied to the particular case before us.” He then refera to 
the fact that an attempt had been made in the House of Com­
mons to change the law, but that the attempt was unsuccessful.

In some of the earlier cases the view is taken that the owner 
of a beast is as liable for any trespass committed by it as he 
would be had the trespass been committed by himself. This 
ruling is founded on sound logic and good sense, and still remains 
the law, modified by certain important exceptions.

The first exception, which goes far to destroy the rule, is that 
the liability of the owner is limited to such damage as might 
reasonably he expected to result from the actions of an animal
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of the species in question or from the action of this particular 
animal, having regard to any mischievous propensity it had, 
known to its owner.

Mr. Justice Brett, in EUit v. Loftus Iron Co. (1874), L.B. 
10 C.P. 10, says (pp. 13,14) : “Having looked into the authori­
ties, it appears to me that the result of them is that in the case 
of animals trespassing on land the mere act of the animal belong­
ing to a man, which he could not foresee, or which he took all 
reasonable means of preventing, may be a trespass, inasmuch ai 
the same act, if done by himself, would have been a trespass. .. 
That being so, the question remains whether the damages were 
too remote." The Court then applied Lee v. Riley (1865), It 
C.B. (N.S.) 722, 144 E.R., as supplying the teat, and held that 
the damages were not too remote.

The claim in the EUis case was for damages by reason of the 
injury of the plaintiff's mare by the defendant’s horse, which 
had reached through a fence upon the boundary and had bitten 
and kicked her. If the biting and kicking could have been 
regarded as the direct act of the defendant, as suggested, there 
could have been no doubt as to his liability, but the question 
actually considered was the probability of the horse assaulting 
the marc in the manner described. This seems to place the 
liability in the case of trespass upon precisely the same footing 
as in actions based on negligence, and in this indirect way the 
same question is raised as in cases in which it is necessary to 
prove scienter. On the facts Lee v. Riley was the converse of 
EUis v. Loftus Iron Co. The defendant’s mare was the tres­
passer and assaulted the plaintiff's horse, breaking its leg. It 
was argued that the action would not lie unless it could be 
shewn “that the animal was ferocious or of a vicious disposition 
and that the owner had knowledge of that vice and ferocity." 
The holding was that the action of the mare was not character­
istic of vice and ferocity, but was the natural conduct of such 
an animal.

In both these cases, Cox v. Burbidge (1863), 13 C.B. (X.S..I 

430, 143 E.B. 171, was recognised as the leading case and was 
distinguished. That was an action for negligence. The defend­
ant’s horse was allowed to graze upon a rural highway, and
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kicked the plaintiff, a young child. The law was stated by Erie, ONT.
f.J., thus (p. 436) : “The owner of an animal is answerable for s.
any damage done by it, provided it be of such a nature as is likely 
to arise from such an animal, and the owner knows it.1’ Tin1 r.
owner knows that a stray horse will damage com or pasture, but __
“everybody knows that it is not at all the ordinary habit of a 'l,,ldl'’<''' 
horse to kick a child on a highway ’ ’ ( p. 437 ).

rail v. Loftus Iron Co. and Lee v. Riley really turn on the 
finding that everybody knows that horses and mares will kick 
each other. Each case seems to depend upon some assumed 
universal knowledge of the nature of the animal in question.

Upon the same reasoning, in Hudson v. Roberts (1851), 6 
Exch. 697,165 E.R. 724 liability was found where a bull attacked 
a man wearing a red handkerchief, for this was “reasonable to 
expect;” but where a home attacked and injured the plaintiffs, 
who were riding a tandem bicycle upon a highway, they failed, 
for this was not to be expected of the normal horse : Jones v. Let 
(1911), 106L.T.R. 123.

Quite apart from any question of trespass, the owner is 
liable for any injury done by a dangerous animal. This liability 
is not raised upon the doctrine of Fletcher v. Hybrids (1866),
L.R. 1 Ex. 265, concerning the liability to insure safety imposed 
upon one who for his own purpose brings upon his land a danger­
ous thing, for considerations based upon the natural and non­
natural use of land have there to be regarded, but there is a 
certain analogy.

Hay v. Burdett (1846), 9 Q.B. 101, 115 E.R. 1213, shews that 
when an animal is of a kind known to be liable to attack mankind, 
an action will lie without proof of negligence in its keeping.
The foundation of this liability is that the keeping of a danger­
ous animal imposes a duty to keep it safely, and the breach of 
that duty constitutes actionable negligence. The same rule 
applies in the rase of any animal which would ordinarily lie 
regarded as innocuous, which has, to the knowledge of the owner,
•hewn itself dangerous by doing harm to any person : Jackson v.
Smithson (1846), 15 M. & W. 563, 153 E.R. 973. But such 
knowledge must be of a disposition to do the thing complained of.
It is not to be inferred that a dog will attack mankind because it 
is known to have worried a goat : Osborne v. Chocqueel, supra.
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Stmkkt ta*<c reasonable care, with the consequent liability to answer for 
, such damage as may reasonably be expected to flow from a

breach of this duty. Ignorance of the true character of a 
Mtci.ii.ton, j. (jomestic animal frees the owner from liability, but an honest 

belief in the harmless nature of an animal, not falling within 
this class, and the fact that it has not heretofore shewn any 
evil disposition, does not relieve the owner from his strict lia­
bility, as the case of Filburn v. People’s Palace and Aquarium 
Co. (1890), 25 Q.B.l). 258, determines. This was an unsuccessful 
attempt to shew that an elephant had passed from the class of 
dangerous to that of domestic animals. “People must not be 
wiser than the experience of mankind,” once dangerous, always 
dangerous, and so kept at the owner’s risk.

There is another exception grafted upon the general rule as 
to the owner’s liability in the ease of trespass. Where a beast 
is being lawfully driven upon a highway, and escapes upon 
adjoining unfenced land, trespass ?s not actionable without proof 
of negligence. The origin of the exception and its reason is not 
clear, but the exception is now firmly established by the ease of 
Tillett v. Ward (1882), 10 Q.B.D. 17. That case was very like 
the case in hand. An ox being driven down a road entered the 
open door of the plaintiff’s shop and damaged his goods. There 
was nothing exceptional in the temper or character of the ox, 
and no negligence was proved on the part of the drovers. The 
plaintiff sought to establish liability by reason of the act of the 
ox constituting a trespass for which the owner was liable. The 
('ourt held that the trespass by an animal from a highway upon 
unfenced land is not actionable without negligence being shewn. 
The exception is one of the inevitable risks which the owner of 
land adjoining a highway must suffer. It is incident to the 
lawful use of the highway, and this exception is necessary for 
the conduct of the common affairs of life.

This esse carries the law beyond any other reported decision, 
because it gives immunity for a kind of damage far beyond - hat 
suggested in the earlier cases which dealt with mere injury to 
crops and pasture by passing cattle. It also seems to adopt a
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dictum of Blackburn, J., in Fletcher v. Hylands, suggesting that (,NT 
there is some obligation on the part of the owner of land adjoin- s. ( 
mg u highway to fence for hi» protection. Srurn

It is clear that there is no obligation on the part of the owner 
of land adjoining a highway to fence to prevent his cattle from 
straying to the land of others. He must prevent his cattle stray- M"l,n 
ing. and he may do so by fence or by any other means he may 
choose : Jouet v. Lee, supra.

In Gale on Easements, 9th ed.. p. 411, arc collected many 
cases from the Year Books down shewing that there is no obliga­
tion to fence for the purpose of avoiding trespass by the cattle 
of others.

Chief Justice Thayer, in Bileu v. Paisley (1889), 4 L.R.A.
840, collects the earlier English eases and American decisions 
based upon the common law, and concludes (p. 845) : “A per­
son owning and occupying land is not vested with the right to 
enjoy it upon condition that he enclose it by a palisade strong 
enough to keep his neighbours and their stock from breaking 
into and destroying the fruits of his labours. Property is not 
held in civilised communities by so insecure a tenure; but the 
law surrounds it by an ideal, invisible palladium, more potent 
than any mechanical paling which can be constructed.”

Tillett v. Ward must, therefore, be taken to establish an 
exception to the general rule in the case of an animal trespasser 
from a highway.

Sir Fred -ick Pollock quotes with some gusto the comment 
of an experienced judicial officer of India upon his draft of the 
Civil Wrongs Bill, who referred to a section embodying this 
decision as ‘‘very queer law and of doubtful equity:” Torts.
10th ed., p. 620, note.

The popular idea that a man’s house is his castle evidently 
requires some modification to bring it into harmony with this 
ease. It is worthy of note that the Court* have declined to 
accord the like freedom to trespass to a traction-engine driven 
by steam: Gunter v. James (1908), 24 T.L.W. 868.

I was at one time inclined to think that the case in hand 
might be distinguished upon the ground that the animal in 
question was not at the time being driven upon the highway.
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ont. that its journey had ended when it reached the railway-yard, 
S. c. and that when it escaped from that yard it was unlawfully upon

Xtbeet the highway. This would, I think, be taking too narrow a view
of the situation. The immunity which the case confers, baaed
upon public necessity, if applicable at all, should cover the 
entire journey of the cattle until they reach their actual destina­
tion.

There was a by-law proved prohibiting animals being at large 
upon the highways of this municipality. This does not advance 
the plaintiff’s case. This animal was not at large in the sense 
meant by the by-law. It had escaped from the custody of those 
in charge without negligence on their part. The by-law » 
aimed at preventing the turning of cattle loose on the highway 
without attendants. Patterson v. Fanning (1901), 2 O.L.R. 462, 
is a case shewing that the existence of such a by-law makes the 
owner of an animal at large liable, for his conduct is then 
unlawful.

In the result, the plaintiff fails, because: (a) if the action 
is founded on trespass, the damage is too remote; (b) the ties 
pass was from a highway, and was not voluntary, nor the result 
of negligence, and even in this case the damage would be too 
remote ; (c) if the action is founded on a duty arising from the 
keeping of the animal, the animal was a domestic animal and 
was not vicious and there was no scienter.

I greatly regret that I am driven to this conclusion by the 
cases, for, adapting what was said by Lord Russell, it would, in 
my opinion, be more in accordance with sound reason and 
principle to make the defendant answerable for the risks incident 
to taking his beasts to market, rather than to leave this unfortun­
ate woman a cripple, without remedy for that which happened 
to her without the least fault on her part.

Our Legislature has had the subject before it for considera­
tion, and has modified the law so as to afford the owners of sheep 
a remedy when worried by a dog, even when it is not known to 
be vicious; but the law has been left in the unsatisfactory con­
dition I have indicated so far as human beings are concerned, 
ignoring that which is written—“How much is a man better 
than a sheepf ” Action dismissed
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MERCHANT BROS. v. CLOUTIER.

Quebec Court of Review, Pouliot, Flynn and Afalouin, JJ. Ajtril SO, 19Z0-

Master and servant (§ II B—125)—Workman epileptic—Failure lo 
TELL EMPLOYER—F ALL FROM ROOF* OF BUILDING—COMPENSATION 
Inexcusable fault.

It is inexcusable fault on the part of a workman who is subject to epi­
leptic fits not to tell his employer of his condition and to go onto the roof 
of a building and sit on the ridgeboard when he feels that he is not well. 
The result being that he falls from the roof and is killed. In awarding 
comixMtsa'ion the Court should take into consideration all the elements 
of the fault which caused the accident.

Appeal by defendant f om the Superior Court in an action 
by the heirs of a workman who was killed in a fall from a high 
building. The Superior Court reduced the compensation from 
$2,040 to $1,500, the Court of Review again reduced it to $1,020, 
Ix-cause of the inexcusable fault of the workman.

Galipeault, St. Laurent, Gagné & Metayer, for appellant. 
Taschereau, Roy, Cannon, Parent & Casgrain, for defendant. 
Povliot, J.:—Our Workmen’s Compensation Act contains an 

express provision by which no compensation is granted if the 
accident was brought about intentionally by the jierson injured. 
This article is a reproduction, in almost identical words, of art. 
20 of the French Act of April 9, 1898. By intention, we must 
understand not only the willingness to iierfonn the act which 
produced the accident, but also the determination to accept the 
damages which result. It cannot lie reasonably maintained, in 
the present case, that Labbé when he ascended the roof of the 
Methodist church to do some painting work, accepted the con­
sequences of his act in ascending the roof. In the absence of any 
intentional fault on the part of the victim, the latter has, 
subject to the provisions of the Workmen’s Compensation Act, 
an absolute right to compensation.

The compensation payable to the victim should be increased 
if there is inexcusable fault on the part of the employer. If, on 
the other hand, there is inexcusable fault on the part of the victim, 
the conpiensation should be diminished. But, if the fault is such 
that it might be excused, the comjiensation is wholly due to the 
workman.

Inexcusable fault implies essentially, says Dalloz (Code des 
Accidents du Travail, no. 1592), an intentional element, the willing-
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ness, at least to commit the act which brought about the accident. 
Inexcusable fault implies a negligence or culpable needlcssno» 
which any mail thoughtful of his life ought not to be guilty « f 
The conscious and voluntary act of a workman subject to epile] ii. 
tits, but without intention to injure, does not, says Cabouat. 
constitute an inexcusable fault. As Sachet (Nos. 230. 41.V. 
teaches us, the inexcusable fault of the victim does not deprixi 
him of the right to an indemnity but confers on the Courts t!« 
jiower to reduce the compensation, the measure of which is left 
entirely to them to estimate. Sachet (No. 416) cites the case of a 
workman who, taken with a fit of epilepsy beside the boiler of a 
factory, fell on the ground covered with fragments of hoi mak 
which seriously burned him; he has a right, he says, to legal 
compensation.

The Act, in giving to the Courts the power to reduce the 
compensation if the accident is due to the inexcusable fault of the 
workman, shews thereby that, in determining the amount of the 
indemnity, account must be taken of the relation between cause 
and effect, or, in other words,of the seriousness of the consequences 
of the inexcusable fault rather than of the seriousness of the 
inexcusable fault in itself considering the damages caused. It 
seems to be incontrovei tible that whatever may be the seriousness 
of the inexcusable fault committed by the employer or the work­
man it cannot enter into the computation for the increase or 
reduction of the compensation if the damage so caused is trifling. 
So, however gross the inexcusable fault of the employer may he, 
would any claim that, if the death of the victim did not result, 
the compensation ought to be increased just as if the victim had 
lost his life? The same reasoning applies in the case of inexcusable 
fault of the victim himself; otherwise it would be necessary to 
say that the increase or decrease1 of the compensation assumes 
the character of a penalty.

From the moment that there is sure proof of inexcusable 
fault on the part of the employer or workman, the reason for 
compensation disappears, and the compromise provisions of the 
Workmen’s Compensation Act do not apply to determine the 
compensation which, in the case of inexcusable fault, depe nd on 
principles of the common law, which Income applicable, and the 
compensation is left to be estimated by the Court.
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I think the inexcusable fault of Lai fix' does not consist in the 
false, lying and deceitful statement which he made to his employer 
that he was not subject to epileptic fits. If we attach to his 
statements the character of dweit and fraud, these would cause 
the victim to lose his right to any compensation.

The inexcusable fault of Labbé in my opinion consists in the 
fact that, knowing himself to lie subject to fainting fits arising 
from epilepsy, knowing that he was ill and indisposed on the 
morning of the accident, notwithstanding the advice of one of his 
fellow workmen to return home lx»cause he felt himself to be 
indisposed, he persisted in going on the roof to fulfil a <langerous 
piece of work. Labbé further accentuated this first inexcusable 
fault by sitting, as he did, upon the ridgeboard of the roof. This 
was, under the circumstances, a risky action on his part, and a 
greater fault added to the first inexcusable fault.

In my opinion, Labbé, by his inexcusable fault, contributed 
to at least half the accident of which he was the victim, and my 
colleague, Flynn, J., and I consider that, in the estimate of the 
inexcusable fault, the Judge of the Court of first instance has not 
taken sufficient account of this element of inexcusable fault, and 
we would reduce to the same extent the amount of the compensa­
tion. which we have fixed at $1,020, instead of $1,500 which the 
Judge of tint instance allowed.

Malovin, J. (dissenting) :—The defendant (appellant) main­
tains: 1. That if Labhé’s fall was the cause of his death such fall 
was due to his intentional fault, and therefore, his widow' has no 
remedy; 2. That if intentional fault, which would prevent 
recovery, is not admitted, there must be admitted such a serious 
inexcusable fault that the compensation should be reduced to the 
lowest teims.

Article 7325, R.S.Q. 1909, lays down that no compensation 
shall be granted if the accident was brought about intentionally 
by the person injured.

By intention must be understood not only the will to do the 
Act which brings about the accident but also the determination 
to accept the consequences.

1 think that then* was no intentional fault on J^abbé’s part, 
and that the Superior Court was right in repeating this ground

115

QUE.

C. R. 

Merchant

Cloutieh.

Pouliot, J.

Malouin, 1



116 Dominion Law Reports. [56 D.L.R,

QUE.

O. R.
Merchant 

( 'loutish.

Malouin, J.

of defence. But, I think, with the Superior Court, that then- v a« 
inexcusable fault on Labbé’s part, and this brings me to tb* 
examination of the second point raised by the appellant.

In this case the maximum damages are $2,040. The ( ourt of 
first instance ordered the defendant to pay $1,500 on the principle 
that, under the Workmen’s Com pensât ion Act, it is not the mu* 
of the accident but its consequences which should lie looked nt 
in determining the compensation. This is indeed the principle 
which should govern, but this principle should not be followed 
in two cases which form an exception to the rule: first, when there 
is intentional fault, and secondly, when there is inexcusable fault.

In these two exceptions the cause of the accident should In- 
taken particular account of. When there is intentional fault the 
action should be dismissed and when there is inexcusable fault 
it is the seriousness of the fault wrhich should serve as a basis for 
reducing or determining the compensation.

Article 7325 enacts that the Court can reduce the compensation 
of the accident if due to the inexcusable fault of the workman. 
In the case of inexcusable fault, says Loubat (No. 1104), the 
annuities can be reduced on account of the inexcusable fault of 
the workman.

Judges cannot go so far as to abolish the allowance, but this 
is scarcely more than a theoretical point; Judges can, in fact, 
reduct* the comixmsation to an insignificant and merely nominal 
amount (Baudrv-I.acantinere, 2nd ed., vol. 19, No. 1930).

The reduction of the indemnity depends, therefore, on tin 
seriousness of the inexcusable fault committed by Labbé. Thb 
fault is so serious that it is equivalent to deceit. Indeed, it b 
thanks to a lie told to the defendant and to his foreman that hr 
was allowed to work on the roof of the Methodist church 
Without such lie there would have been neither an accident 
nor the man’s death.

For these reasons I would modify the judgment of first instance 
and allow only a sum of $500.

The judgment is as follows:—
Considering that, as the Court of first instance found, then1 

was, on the part of the victim, the deceased Labbé, inexcusable 
fault which justifies and permits a reduction of the total amount of 
compensation fixed at $2,040 but that by reducing that amount
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by SMO only, the Court of first instance did not take sufficient 
account of the facts and circumstances which determine and 
characterise such inexcusable fault, and of the degree and serious­
ness of such fault; considering that such com)x'nsation should Is1 
reduced by half and Is? fixed at the sum of $1,020 of which two- 
thirds, namely $080, is to go to the plaintiff, and one-third, namely 
<140 to her minor child;

Sets aside the judgment of the Superior Court, and proceeding 
lo render the judgment which ought to have been rendered, 
order* the defendant to pay to the plaintiff, as well ix-rsonally 
as in her capacity of tutrix to her minor child, Patricia, the sum 
of $1,020, of which two-thirds, namely $680 for her ix-rsonally 
and one-third, namely $340, for her minor child, with costs of an 
action for this amount of $1,020 in the Superior Court and w ith 
rests of review against the plaintiff (respondent).

.4 fipral allowed.

McGrath v. scriven.
if Canada, Davies, C.J., I ding (on, Duff, Anglin and 

Mignault, JJ. Ko vein her 23, 1020.

1. Intoxicating liquors ($ III H—90)—Dertruction ok liquor ordered
BY MAGISTRATE—ORDER QUASHED OX CERTIORARI—ACTION AGAINST
MAGISTRATE FOR DAMAGES—R.8.N.S. 1900, CH. 10, SEC. 0.

Section 6 of the R.S.N.S. 1900, ch. 10, is a complete answer to an 
action brought against a stipendiary magistrate for damages for 
destruction of liquor ordered by him in proceedings under the N.S. 
Temperance Act, the action having been brought before the order for 
the destruction of such liquor had been quashed on certiorari.

2. Officers ($ II C—88)—Warrant—Issued by comvetext authority—
Valid on face—Liability fob executing.

If an order for destruction of intoxicating liquor is valid on its 
face, and has been issued by competent authority, it is absolute justifi­
cation to the ministerial olficer who executes it, although it is after­
wards quashed on the ground that the original seizure had been 
illegally made while the liquor was under the control of the Canadian 
Government Railways.

[See Ex parte Mcdrath (1919), 31 tan. L'r. ( as. 10, and Martincllo 
v. McCormick (1919), 50 D.L.R. 799. Mcdrath v. fit itm (1920), 62 
D.L.R. 342, affirmed.]

Appeal from the judgment of the Supreme Court of Nova 
Scotia en banc (1920), 52 D.L.R. .*$42, allowing defendant’s 
apical and reversing the judgment on the trial before Drysdalc, 
J.. with a jury, in favour of the plaintiff for $375, Ritchie, E.J.. 
dissenting as to respondent Scriven, and dismissing the plaintiff’s 
i mw-appeal to increase the damages to $1.290.

QUE.
cTr.

Merchant

(’loutieb.

Malouin, I.

CAN.

8. C.

Statement.



118

CAN.

8. C.

M(<*rath

Davies, C.J.

Idingion, .!.

Dominion Law Rei'okts. |56 D.L.R.

,/.,/. Power, K.C., tor appellant ; S. Jenks, K.C., for defend' 
ant.

Davies, C.J.:—This action was one brought by the plaintiff 
appellant against the stipendiary magistrate of Halifax, McLeod, 
and the constable Scriven, for the alleged illegal seizure ami 
subsequent destruction of a quantity of spirituous liquor belong 
ing to the plaintiff.

Harris, C.J., of the Supreme Court of Nova Scotia, on the 
hearing of an appeal by the magistrate and the constable from 
a judgment of the trial Judge, maintaining the action a cams! 
them for the sum of $375, being the damages assessed by the 
jury, went into a full and exhaustive statement of the pro. 
visions relating to the times within which such an action as tlii, 
must be brought, and held that under these provisions it was 
brought too late, and that both the magistrate and the constable 
were protected by the lapse of the statutory time for bringing 
the action. He further held that as to the destruction of the 
liquor by the constable Scriven, he was protected, because the 
order for destruction was made by a magistrate having general 
jurisdiction over the subject matter, and was valid or. its face 
with which holdings Longley. J., concurred (1920), 52 D.L.R 
342.

I am of opinion that the judgment of Harris, CJ., was cor­
rect, and feel that I cannot usefully add anything to his reasons 
with which I am fully satisfied.

I would dismiss the appeal with costs.
Idinoton, J. :—The appellant brought an action on July SI. 

1918, against the respondent McLeod, who was a stipendiary 
magistrate, and Scriven. a constable, for acts done in the course 
of a proceeding under the Nova Scotia Temperance Act, 8-9 
Geo. V., 1918, eh. 8, and result of an order to destroy liquor 
under said Act by said magistrate belonging to the appellant 
thereunder.

The order for destruction was afterwards quashed. Tin 
R.S.N.S., 1900, ch. 40, for the protection of Justices of the Peace 
and others, which includes said stipendiary magistrate, by arc. 
6, enacted as follows :—

6. No action as mentioned in this chapter shall be brought for any 
thing done under a conviction or order until such conviction or order i* 
quashed, nor shall any such action be brought for anything done under
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an\ warrant iaeued by such Justice to procure the appearance of a party 
ami which has been followed by a conviction or order in the same matter, 
until such conviction or order is quashed.

It seems to me that this enactment is framed in such clear 
English that we must apply it as it reads, and when so applied 
it is a complete bar to this action so far as the respondent 
McLeod is concerned, and of course to this appeal so far as it 
regards him.

The respondent Seriven is not protected by the said Act. hut 
might have been entitled to protection under R.8.N.S. 19(H). eh. 
42, for the protection of constables and other officers; and it 
would have simplified matters very much, if he had, as his duty 
bound him to do, responded to the demand made upon him by 
appellant for a perusal and copy of his warrant.

Not having observed that clear line of duty, he is driven to 
rely upon another statute of limitation which has been repealed, 
and in substitution thereof another is enacted limiting the time 
for bringing an action to 3 months after the cause of action 
arose, instead of 6 as had been provided by the prior enactment.

This new Act, 8-9 Geo. V.. 1918 (N.S.) eh. 8, was passed by 
the Legislature on April 26, 1918, nearly a month after the 
respondent Seriven had made the seizure of liquor in question.

This action was not brought until after that period of 3 
months from the date of the passing of said enactment and of 4 
months from the said seizure which in one view is the only cause 
of action, if any, which up|>cllant can rely upon.

I attach no importance to the said lapse of 4 months, save 
this, that an appellant asking us to strain things to reach an 
equitable result had not so much reason to complain as others 
may have had by reason of a sudden change in the period of 
limitation.

If the conclusion reached by Harris, C.J., in the Court below, 
relying upon the decision in the cases of The Kina v. Chandra 
Dharma, [1905] 2 K.B. 335, and The “Ydun,” [1899] P. 236. is 
correct there is an end of the matter.

1 have examined the vases eited by the appellant of Denchène 
v. Montreal, [1894] A.C. 644, and Bradford Corporation v. 
Myers, [1916] 1 A.C. 242, and find nothing in them to help the 
appellant. Indeed as the latter turns upon the express point of
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whether Public Authorities Protection Act, 1893, was at all 
applicable or not, and the Court held it was not, I am surprised 
to find it cited as having any bearing upon what i« involved 
herein.

As apparently industrious research has found nothing la tter 
to overcome the decisions relied upon by the Court below 1 
must conclude that the appellant is defeated by the application 
of the principle involved by said decisions.

Moreover, the verdict of the jury upon the questions sub­
mitted to test a finding of what were the actual facts seem» 
rather a formidable obstacle in the appellant’s way.

The truth would seem to be that what the respondent Scriven 
in his information alleged to be the fact, was not the fact which 
he should have alleged, and which if truly stated would have 
given no chance for this litigation.

The suggestion, in argument for appellant, of res judicata 
seems rather far fetched when the proceeding in question put 
forward as sueh, was between His Majesty and appellant, and 
not between the latter and Scriven.

In conclusion, I feel, after much labouring with appellant’s 
argument that if the respondent Scriven is to be held responsible, 
by reason of his negligence when laying his information, in fail­
ing to distinguish between the Government Railway and the 
Express Co., as the actual possessor of the goods in question, for 
the stream of litigation that has ensued, I should, if in the 
Court below, have left him to pay his own costs.

But we do not meddle with costs in Courts appealed from 
unless incidental to substantial relief of another kind.

I think the appeal should be dismissed with costs.
Duff, —I am by no means certain that the right construc­

tion of sec. 6 of ch. 40 of R.S.N.S., 1900, is not contended for by 
Mr. Power, namely that the condition imposed is that the con­
viction or order should be quashed before the trial of the action.

1 think, however, that the appeal fails on the ground that 
the plaintiff has failed to make out the allegation upon which 
his ease rests, namely that the magistrate, McLeod, exceeded 
his jurisdiction in making the order which led to the acts of 
w hich the plaintiff complains. I see no reason for holding that
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the Nova Scotia Temperance Act, 8-9 Geo. V.. 1918, eh. 8, does 
imt authorise the seizure of liquor upon the premises of an ex­
press company, and certainly nothing in Martincllo’s case 
involves such a conclusion. With respect, I a in unable to concur 
in the view of Ritchie, E.J., 52 D.L.R. at 352. that the judgment 
in Ex parte McGrath precludes the magistrate from relying upon 
the true facts. The argument of Mr. Jenks is, 1 think, well 
founded that the magistrate was not a party in the sense required 
in order to make a judgment in those proceedings binding upon 
him in any controversy with the appellant. On the other hand, 
as respects the constable, he is, I think, protected by the principle 
referred to by Harris, C.J., namely that having acted under an 
order made by a magistrate having general jurisdiction and valid 
on its face, the order affords a justification for anything done be­
fore it is quashed. Scriven’s act in seizing the liquor may not fall 
under the protection of this principle, but in respect of that the 
appellant could at most recover nominal damages and as res 
judicata was not adequately pleaded, he should not, I think, be 
permitted to amend for the purpose of maintaining the action on 
this ground.

I express no opinion upon the question whether or not the 
Act of 1918 applies to this action.

Anglin, J.:—Harris, Chief Justice of Nova Scotia, has, I 
think, conclusively shewn that the defendant magistrate is fully 
protected by sec. 6 of the Act for the Protection of Justices, 
R.S.N.S., 1900, eh. 40, and that the constable, Scriven, is like­
wise protected as to the claim in respect of the seizure of the 
appellant’s liquor by sub-sec. 3 of sec. 70 of the Nova Scotia 
Temperance Act, as enacted by 8-9 Geo. V., 1918, ch. 8, and as 
to its destruction by the fact that the order for it was apparently 
valid on its face. I feel that I cannot usefully add to the reasons 
assigned by Harris, C.J., for these conclusions.

Mkixault, J.:—In this case I feel that I cannot add anything 
to the able and exhaustive judgment of Harris, C.J., and for 
the reasons stated by him, my opinion is that the appeal fails 
and should l»e dismissed with costs.
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Re GRENVILLE PROVINCIAL ELECTION.
PAYNE v. FERGUSON.

Ontario Supreme Court, Magee, J.A.. and Sutherland, J. October I ! /v.-.,

Elections—($ II—D—75)—( obbitt practice# in CONNECTION n 
Establishing—Intention—Hbiueby.

Money paid to a local band by a supporter of a candidate on \i \it; 
bis home town where the band played in front of the residence w 1, 
the candidate and supporter were stopping, with the intention ,,j 
paying a compliment to the supporter is not given with corrupt intent 
in connection with an election.

The words, “You do what is right and I will do what is right." in 
connection with a promise given by a candidate at an election to 
procure a position as teacher for a voter’s daughter, is too vague from 
which to draw any inference of corrupt intent.

A candidate having been chosen by a convention of delegates from 
all parts of the constituency, after* the close of the convention tin- 
delegates had dinner at a hotel, the candidate paying for the dinnv - 
Held under the circumstances that no corrupt intent had Ih-ch estai, 
lislied so as to bring the case under sec. 10» of the Ontario Klection 
Act, R.S.O. 1914, cli. 8; and, there being no evidence that any mu 
tat ion had been given at or during the meeting or at the piece ..! 
meeting, and the business having been concluded and the d. l.-gat - 
dispersed, and, so far as shewn, the arrangements to pay having been 
made after they had so dispersed, it was not a case of furnishing u-fresl. 
ment at a meeting of voters assembled for the purpose of |»> .... mi. 
the election, within the meaning of sec. 168; and the charge in that 
respect against the respondent failed.

[rrcHcott Cam (1884), 1 Ont. Elec. ('as. 88, and Muekoka aw' I'mi 
Sound Case (1884), 1 Ont. Elec. ('as. 197, distinguished. Cast Jf < / drx. - 
Case (1903), 5 O.L.R. 644, followed.]

The fact that a candidate owned all the shares except a few Iml.l 
by persons to qualify as directors in an incorporated compain I 
which a newspaper was published and job printing done, and whirl 
printed proclamations, ballot papers, etc., in connection with an election, 
and for which the candidate pays out of money received front ih 
Provincial Government, does not bring such candidate within tlo- pm 
visions of sec. 11 of the Act respecting the Legislative Assembly, ll.S.o 
1914, ch. 11, so as to make him ineligible for memliership in the 
Assembly.

Petition by George Arthur Payne for a declaration that the 
election of George Howard Ferguson, respondent, as member 
of the Legislative Assembly of Ontario for the electoral district 
of Grenville, was void, that the respondent was disqualified, and 
that the petitioner, who was the defeated candidate at the elec­
tion, was duly elected.

(iordon Waldron, for petitioner ; //. .1. Stewart, K.C., and 
W. H. Price, for respondent.

The Court :—The petitioner, who was the defeated candi 
date at the provincial election in October, 1919, filed his petition 
to have the respondent’s election as member for Grenville elect­
oral district declared void, the respondent declared disqualified 
and he, the petitioner, declared elected.
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The grounds set forth in the petition and particulars were 
various alleged corrupt practices or illegal acts by the respond­
ent or his agents, an alleged majority of legal votes for the 
petitioner, and the ineligibility of the respondent by reason of 
his having a contract with the Government or a public officer, 
contrary to sec. 11 of the Legislative Assembly Act. R.8.O. 1914, 
eh. 11.

Particulars of the charges of alleged illegalities were de­
livered by the petitioner, numbered 1 to 54 (including 41 (a) ) 
and numbered 1 and 2 under para. 15 of the petition 1 and 2 
under para. 26, 1 under para. 9, and 1 to 13 inclusive under 
para. 17. At the trial six additional particulars, lettered (a) 
to (f), were added, making 78 in all.

The respondent, in turn, filed a cross-petition to have it 
declared that the petitioner, Mr. Payne, was not elected, and 
alleged various corrupt practices and illegalities of votes—and 
also delivered particulars.

At the trial no evidence was offered on behalf of the peti­
tioner as to some of his particulars, and as to others it was 
conceded that the evidence failed to disclose irregularity or 
corrupt practice. In all, counsel for the petitioner had admit­
ted at the close of his case that the charges in particulars num­
bered 4, 5 (in part), 6, 7, 9, 12, 15 (in part), 16 to 23, 26 to 
:12. 34 to 40, 41 (a) to 45, 47 to 52, 54, 1 under para. 15, had 
failed to be substantiated, and also all the added particulars 
lettered (a) to (f).

The claim to the scat was also abandoned by the petitioner’s 
counsel, which renders it unnecessary to consider the particulars 
under paras. 15, 17, and 26, and in consequence of that abandon­
ment the respondent abandoned any attempt to prove his cross- 
petition.

This left only the following charges by the petitioner, Mr. 
Payne, to be disposed of, namely :—

1. Alleged promise and payment by one Stanley Lampkin 
to one Alexander Matt of money to vote for the respondent.

2 and 3. Alleged payments by one John Boyd to one Levins 
Matt of $5, (2) to induce Levins Matt to vote for the respondent 
and (3) to procure Mrs. Alexander Matt so to vote.
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5. Alleged offer and payment by John Boyd and Samuel
8. C. Lampkin of money to Alexander Landrie and Alexander Lee to 

vote for the respondent.
IKENVIU.E 8. Alleged offer by Albert Roach junior to one James Kelly 
Ki'.Ecrmx' an(l his wife of money to vote for the respondent.

10 and 53 (duplicate charges). Alleged offer and payment

Fkkochon.
by Albert Roach junior to one James E. McIntyre of money
to vote for the respondent.

11. Alleged payment by John Boyd to James E. Begley of 
money to vote for the respondent.

13. Alleged payment by William Kidd of $5 to William J. 
Greer to vote for the respondent.

14. Alleged offer and payment by Albert Roach junior to 
William P. Fleming junior of $25 to vote for the respondent.

15. (Included in No. 5).
24. Alleged payment by Lampkin, Boyd, and Roach to Lome 

Burchill of $2 to vote for the respondent.
25. Alleged payment by W. Burchill to Arthur Rylands, 

bandmaster, of $30 to influence Rylands and the members of 
the band to vote for the respondent.

33. Alleged payment of $2 by Almon Cook to Mrs. Thomas 
Bellinger to vote for the respondent.

41. Alleged order by the respondent to Almon Cook, hotel- 
keeper, to furnish meat, drink, and refreshments at the respond­
ent’s expense, at a meeting of voters assembled for the purpose 
of promoting the election, and payment therefor by the re­
spondent to Cook.

46. Alleged promise by the respondent to one Patrick O’Brien 
to procure for his daughter a position as teacher in a city school 
to induce him to vote for the respondent.

1 under para. 9. That the respondent, being owner of a news­
paper in the electoral district, called the Kemptville Advance, 
contracted as such owner with the Government and did printing 
for the Government under the Election Act for the said election, 
and was paid therefor.

As to charges 1, 15, and 24 it was proved that one Sidney 
Lampkin, a moulder in a plough factory, solicited Alexander 
Matt, Lome Burchill, and Alexander Landrie to vote for the
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respondent, telling Matt and Landrie each that there was some­
thing in it for them. Next day or so he put $2 into the pocket 
of each of the two first named, and handed $2 to Landrie, who 
gave it back to him, with the remark that Lampkin needed it as 
much as he, and Lampkin thanked him. Lampkin left the 
neighbourhood after the filing of the petition. The evidence 
would lead to the conclusion that he was supplied with funds 
from some source. He was an active supporter of the respond­
ent, but there was no proof to establish any agency for the latter, 
snd this was conceded by counsel for the petitioner.

As lo charges 2 and 3, the evidence shewed that John Boyd, 
near the close of the poll, went to the home of Alexander Matt, 
referred to in charge 1. The husband had already voted, and 
Boyd urged the wife to go also before the poll dosed. Her 
brother-in-law, Levius Matt, was present, and to him, according 
to her, Boyd handed $5 without saying what it was for. Boyd 
drove her to the poll, and she voted. After her return, Levins 
Matt handed her the $5, also without remark. She said in evi­
dence that she supposed he paid it on account of his board. 
Boyd stated in evidence that he was fish and game inspector, 
and that he owed Matt the money for services as boatman during 
fishery inspection some years previously, but had not since seen 
him till election day. Matt does not appear ever to have asked 
for any money, and Boyd admits that he had not included it in 
his accounts to the Government. Levius Matt was not called as 
a witness. The transaction is, to say the least, a very suspicious 
one, but it is unnecessary to make a direct finding as to whether 
there was a corrupt payment. Boyd admitted having worked 
in the election for the respondent, of whom he was an old friend, 
but there is not sufficient evidence to make him an agent of 
the respondent.

As to charges 6 and 15, there is no proof of any promise or 
payment to Alexander Lee to vote for the respondent nor of 
any payment to Landrie other than that already referred to.

Aa to charges 8, 10, 14, and 53, there is evidence that the 
same John Boyd sent a youth, Albert Roach, to drive to the 
farms of James Kelly, James E. McIntyre, and William Fleming, 
who were understood to be Liberals, and ask them to vote for
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the respondent. Roach said to each of them that Boyd told him 
to say, “There will be something in it for him to vote for the 
respondent if he would do so,” and to Fleming he named the 
sum of $5. Roach professed inability to remember whether Boyd 
had told him to say there was something in it for them, but he 
said Boyd may have hinted at it. He was paid $6 and *1 by 
Boyd for his journey. Boyd denied that he had directed Roach 
to pay them any money or that he himself had handled any 
money not his own. His disclaimer is not convincing. The con­
clusion we would draw is that there was a corrupt offer by Boyd 
through Roach, but here again there is a failure of evidence to 
shew that either of them was in the position of agent for the 
respondent.

As to charge 11, the same John Boyd, in the spring of 1920, 
received 7 bushels of seed barley and 11 bushels of r 
from James E. Begley and paid him $25. This, they say, was 
in pursuance of an arrangement made shortly before election 
day ; but, though the price is said to be high, it is not shewn to 
have had any relation to Begley's vote, and the charge is not 
proved.

As to charge 13, William J. Greer was called and stated 
that on election day William Kidd, at the polling place, naked 
him to help him out, meaning, vote for the respondent. Greer 
replied that he did not think he could, whereupon Kidd asked 
him if $5 would not tempt him, and if he wanted to take it he 
would see that he got it. Greer said he did not want it, and Kidd 
said that lots were taking it, and he might as well take it. No 
money was in fact paid to Greer. William Kidd was called and 
would not contradict Greer’s evidence, but did not think he used 
the word ‘ ‘ tempt. ’ ’ There was no doubt of the corrupt offer, bnt 
again there is failure of proof of agency of Kidd for the re­
spondent, as was conceded for the petitioner.

As to charge 33, the evidence of the two persons concerned 
shews that Almon Cook, hotel-keeper, a supporter of the respond­
ent, called for Mrs. Kathleen Bellinger and drove her to the 
polling place, where, as she volunteered to say, she voted for 
the petitioner, and on the way back to her house, when she told 
Cook she had voted for Payne, he said, “You done pretty well,”
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and. arriving at her house, he laughed and said, “This is for 
Payne." and paid her $2. Both say there was no previous re­
quest to vote for the respondent, nor promise of payment. The 
fact of payment to a voter and professedly for voting is estab­
lished ; that it was paid by Cook for voting against the respond­
ent whom he was supporting may well be questioned, but there 
ia no evidence to establish Cook 'a agency for the respondent.

As to charge 25, the facts appear to be that a public meeting 
of electors had been called in the respondent’s interest not far 
from the village of Cardinal, at which the respondent was to 
speak. He had asked the Hon. Dr. Reid, Minister of Railways 
in the Dominion cabinet and federal member for the county, 
also to come and address the electors. Dr. Reid had formerly 
lived in Cardinal, and his mother lived there, and he and the 
respondent were dining with her at her house before the meet­
ing. While they were there, the local band, a voluntary organ­
isation of musicians, came tr> the front of the house and played 
there. Dr. Reid handed $30 to RurchiU, who was at the house, 
to be given to the band. Mr. Bur,dull went out and paid it to 
the bandmaster, Arthur Rylands. who subsequently distributed 
it among the members of the band—10 in all. No previous 
arrangement for the visit of the band to the house is shewn to 
have been made, and no request made on their behalf for money. 
It would seem that their demonstration must have been intended 
to honour their distinguished former townsman, as it does not 
appear that the presence of the respondent was known.

Dr. Reid, in former years, had taken part in the formation 
of the band in the village, so much so as to have been a member, 
and had always taken an active interest in it. It was shewn that 
it was usual, during many years, for the band to turn out on 
occasions of public interest or to pay such compliments to indi­
viduals and especially to Dr. Reid. The respondent himself had 
known many such. It was also shewn that it was usual to give 
some gratuity to the bandsmen, at such time. In the present 
instance the respondent was not aware of the payment at the 
time. It is not shewn to have been in excess of what was usual. 
One cannot doubt that, quite apart from the fact of the intended 
political meeting of that evening and the impending election, the
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occasion was such aa to stimulate a liberal recognition by Dr 
Reiil of the honour done him by his local friends. It is true 
that he knew that among the bandsmen were men who were not 
likely to vote for the respondent, but that the election influenced 
his action cannot fairly be inferred. It would, perhaps, have 
been better to have shewn his appreciation of the compliment at 
a later date, when hie purpose could not be misunderstood, and 
it may have been indiscreet to have made the payment at the 
time, but we cannot say that it is a fair deduction from the 
evidence that it was made with a view to influencing the men’s 
votes, or of seeking favour for the respondent, or that it was 
really made at all in relation to the election, or was other than 
evidence of the spontaneous goodwill of a prominent fellow, 
townsman towards his former organisation and his fellow-towns 
men doing him local honour.

Slight circumstances might differentiate other eases from 
this one, but we have to deal only with the evidence before us. 
With the question whether Dr. Reid can be said to be an agent 
of the respondent, at whose request he made several speeches 
in hie behalf during the election, it is unnecessary to deal. The 
payment in question should rather be attributed to Dr. Reid’s 
sense of his personal position in hie former village.

As to charge 46, one Patrick O’Brien says that he spoke to 
the respondent with a view to getting a position for his daugh­
ter as teacher in some city school, or other position for which she 
was qualified by her certificate, as she had only been able to get 
employment in rural schools. In effect, according to Mr. 
O’Brien, who had not been of the same shade of polities as the 
respondent, the respondent told him to have his daughter make 
application to the Department of Education in Toronto, and he 
would render assistance, and wound up with the words, “You 
do what is right and I will do what is right. ’ ’ After the election 
application was made in Toronto for a position, but, according 
to O 'Brien, received little or no attention. Even if Mr. 0 ’Brien’s 
evidence alone were accepted, the words used, under the circum­
stances, uncoupled as they are with any consequent acts, would 
be entirely too vague to draw from them any reasonable infer­
ence of corrupt intent, but the respondent denies having used
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the only words to which any sinister meaning could be given, 
and in effect says that he merely expressed his readiness and 
desire to assist in such circumstances any resident of hie district 
to attain a proper object. His denial must be accepted.

There remain two other charges against the respondent him- 

self.
As to No. 41, of fumishng food and refreshment to electors, 

the facts appear to be these.
There is or was, in the county, a Conservative association, 

which had or was supposed to have a chairman, executive com­
mittee, and a secretary, and a local committee in each polling 
subdivision, each local committee to have a chairman and sec­
retary. According to the respondent and Dr. Reid, practically 
the only use ever made of the association was to call conventions 
for the selection of candidates for the House of Commons or the 
Legislative Assembly. In 1919 it had been inactive for several 
years. On the approach of the provincial election, the officials 
and executive committee of the county association were, at the 
respondent’s instance, asked to meet at Spencerville with a view 
of having a Conservative candidate selected. The meeting was 
held, and it was decided to hold a convention on Monday the 
6th October, at the same place, and the notices were sent to the 
local chairmen or secretaries to have delegates appointed to 
attend it. It does not appear that there was ever any probability 
of the suggestion of any other name as candidate than that of 
the respondent himself. The convention was held on Monday, 
delegates from almost all the subdivisions attending, about 80 
or 90 persons in all. There were some speeches by various per­
sons, including the Hon. Dr. Reid and the respondent, and the 
latter was unanimously selected as candidate, and the meeting 
was enthusiastic. It does not appear that any other name was 
in fact submitted to the meeting, though the respondent says 
there may have been some formal or complimentary nomina­
tions. After his nomination, he again spoke, thanking the meet­
ing. Others than the delegates were present, as there was no 
exclusion of the public. After the close of the meeting, which 
took place in the forenoon, most but not all of those attending 
the convention went for dinner to the local hotel kept by Almon
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Cook. About this time, the respondent told Cook or his clerk 
that he would pay for the dinners. No announcement of this 
fact waa made, and no previous intimation given nor invitation 
to go to the hotel to any one, so far aa appears ; but, when some 
at least of the delegates went to pay the hotel clerk, they were 
told that the dinner had been paid for. It does not appear that 
any one waa told the name of any person as bearing the expenie. 
It is perhaps probable that it became well-known to be the re­
spondent. The amount paid by him waa about $70, in the recol­
lection of the hotel-keeper and his clerk. The respondent did 
not say this was incorrect, but had thought it was about $50 or 
$60. The charge was 75 cents each, and if about $70 it would 
indicate about 90 persons paid for. Precisely what was the 
arrangement with Cook waa not disclosed, but we assume that it 
was only as to refreshments for those properly attending the 
convention as speakers or members. Aa the result of the conven­
tion waa looked upon aa a foregone conclusion, we would infer 
from the fact that the hotel clerk had accepted payment from 
some of the delegates that the arrangement -ith Cook was made 
after the meeting had adjourned. It see s not to have been 
made till that day, but the respondent had previously informed 
Cook that the convention was to be held in the village and told 
him he should be ready for the influx of guests, as the pre­
liminary meeting of the executive committee appears to have 
strained the hotel’s resources for the day. There is no indica­
tion of the probability of any one having been at the convention 
who was not already a warm supporter of the respondent.

Under these circumstances, waa there an illegal act by the 
respondent! The Ontario Election Act, R.S.O. 1914, ch. 8, 
sec. 168, prohibits a candidate or any one else from providing 
or furnishing, at his own expense, meat, drink, refreshment, or 
provision at a meeting of voters assembled for the purpose of 
promoting the election, previous to or during the election, or 
from paying or promising or engaging to pay therefor—but this 
is not to extend to meat, drink, or refreshment furnished to any 
such meeting of voters by or at the expense of a person at his 
usual place of residence, where such residence is a private house; 
and a breach of the enactment is made a corrupt praetice and 
subject to a penalty of $100.
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By sec. 169, a candidate who corruptly provides or is acces­
sory to providing any meat, drink, refreshment, or provision to 
or for any person, in order to be elected or for being elected, or 
for the purpose of corruptly influencing such person or any other 
person to vote or refrain from voting at an election, shall be 
guilty of a corrupt praetiec and incur a penalty; and, by sub- 
MC. 2, the giving of meat, drink, refreshment, or provision to 
voters extensively or generally, by a candidate or his agent, or 
the taking part therein or giving the same wholly or partly at 
the expense of the candidate or agent, shall primo facie be a 
corrupt practice, within the meaning of the section; and, by 
sub-sec. 3, it is not a sufficient answer that the person charged 
had been in the habit of treating: Worth Ontario Cali (1884), 
1 Ont. Elec. Cas. 1.

The above section 168 was originally sec. 161 of R.S.O. 1897, 
ch. 9, as amended in 1899 (62 Viet. (2) eh. 6, sec. 6), by the 
addition of the words “where such residence is a private house,*' 
and consolidated in 1908 (8 Edw. VII. ch. 3), when sec. 161 was 
reenacted as sec. 168, with the words “at a meeting” instead 
of the original words "to a meeting.” Section 169 was orign- 
ally sec. 162, as amended in 1908 by the addition of sub-sec. 2, 
and the transfer to it on consolidation in 1908 of sub-sec. 3 
from sec. 163 of the 1897 Act, now sec. 172 of R.S.O. 1914, ch. 8, 
which relates to furnishing food or refreshments to a voter on 
nomination or polling day on account of his being about to vote 
or having voted.

It is to be noted that sec. 169 requires the furnishing of re­
freshments to a person to be corruptly done, whereas see. 168 
prohibits furnishing the refreshment at a meeting, and declares 
that to do what is prohibited shall be a corrupt act. As said by 
Patterson, J.A., in the Prescott Case (1884), 1 Ont. Elec. Css. 
88, 93, speaking of another provision of the Act: “The Legis­
lature seems to have removed from the Courts the duty of 
inquiring what was the intention with which the act was done, 
having attached to it the character of a corrupt practice.”

The circumstances, so far as brought out, seem to preclude 
the idea that there was a corrupt intention so as to bring the 
case under sec. 169. The parties were, so far as appears, all 
the friends and supporters of the respondent, and we would
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attribute his act rather to the desire to shew appreciation of the 
continued confidence of his friends than to any attempt to gain 
strength in the polling.

As to sec. 168, there being no evidence that any invitation 
had been given at or during the meeting or at the place of meet 
ing, and the business having concluded and the delegates dis­
persed, and, so far as shewn, the arrangement to pay having 
been made after they had so dispersed, the case we think is to be 
distinguished from the Prescott Case, 1 Ont. Elec. Gas. 88, and 
the Muskoka and Parry Sound Case (1884), 1 Ont. Elec. Cas. 
197, the latter of which cases went, as said by Osler, J.A., in 
the North Waterloo Case (1899), 2 Ont. Elec. Gas. 76, at p. 88, 
“to the very verge of the law." In the East Middlesex Case 
(1903), 5 O.L.R. 644, the facte seem more nearly to resemble 
in essence those of the present case than either of the former, 
and it was there held that there was not a breach of the section 
in question.

Since these cases the wording of the Act has been changed 
by the substitution of the words “at a meeting” for “to a meet 
ing,1 ’ and it is pressed upon us that this change was intended to 
require that the refreshments must be furnished during and st 
the place of meeting. By the use of the word “at,” it would 
at least seem that the word “meeting” cannot be construed as 
meaning the persons constituting the meeting, and if any effect 
is to be given to the change it would seem to limit rather than 
extend the scope of the prohibition. Considering that the sec­
tion is aimed at acts which are not corrupt in themselves, nor 
done with corrupt intent, but'which might entail such serious 
consequences to the candidate, while it should receive a reason­
able construction, as was said by Osler, J.A., in the Norik 
Waterloo Case, 2 Ont. Elec. Gas. at p. 88, “We are not to strain 
the words of the statute. ’ ’

In our opinion, this charge fails.
The only remaining charge is No. 1 under para. 9. The 

work of printing the proclamations for the nomination and polls 
and those for the voting on the prohibition referendum, and 
also of the ballots for each and cards for the polling booths, 
was given by Mr. Johnston, the returning oEcer for the electoral 
district of the county of Grenville, to the Advance Printing Com­
pany Limited, of Kemptville, in the county. The company did
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the work and rendered to Mr. Johnston an account therefor, 
«mounting to $190.54. The charge for the work was on the 
proclamation* $52, dated the 30th September; that for the 
referendum ballots $66 on the 7th October; and that for the 
election ballots and cards $72.54 on the 14th October; the total 
being $190.54.

The returning officer, after the election, included this amount 
in his statement to the Government of hie disbursements, and 
received a cheque covering his disbursements and fees, out of 
which he paid the company the amount.

The company was incorporated about 10 years ago. There 
had been two newspapers published in Kemptville, one owned 
by the respondent and the other a rival paper. The owners de­
cided to unite them, and the company was formed to acquire 
them, shares being issued to the owners in payment. Both con­
tinued in the management of the company for about 5 years, 
ind then the respondent bought the other shares and has since 
remained practically sole owner, all the shares being held by 
him, except, as he says, a few qualification shares for directors. 
The respondent in his examination says, “It is an incorporated 
company," and again, “I control it absolutely, except the nom­
inal shares." He also states that ordinarily he is not in the 
office more than once a month. The business is conducted by a 
manager, and it was with the manager that the returning officer 
made arrangements for the printing, and to him that the money 
was paid. The respondent had no personal knowledge of the 
transaction. The reason given by the returning officer for getting 
this work done there was the limited time and the necessity for 
despatch, the company having better facilities than other offices.

The Act respecting the Legislative Assembly, R.S.O. 1914, 
ch. 11, by sec. 11 makes ineligible to the Assembly any one hold­
ing or enjoying, undertaking or executing, directly or indirectly, 
alone or with any other, by himself or by the interposition of a 
trustee or third party, any contract or agreement with Hia 
Majesty, or with any public officer or department, with respect 
to the public service of Ontario, or under which any public 
money of Ontario is to be paid for any service, work, matter or 
thing. It is contended that under this section the respondent is 
rendered ineligible by reason of this printing transaction. Sec­
tion 12, para, (b), declare* that no one is ineligible by reason of
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being b shareholder in an incorporated company having say 
auch contract or agreement, unices the contract or agreement 
is for the building of a public work. This section would 
almost seem to imply that in some cases a person might 
be ineligible under sec. 11 by merely being a shareholder in s 
contracting company.

The Advance Printing Company might at present be termed 
a “one-man company," and its contracts do in fact redound to 
the profit or loss of the respondent, in effect as if they were 
contracts by him and in his own name, but yet the company is a 
legal entity separate from its shareholders. It was formed to 
give effect to an ordinary business transaction and in good faith, 
and waa not in its inception open to the objections sought to be 
made to the company, formed by one man to take over 
his own business and absolve him from personal liability, 
which was in question in Salomon v. Salomon 11 Co., 
11897] A.C. 22. The validity of such a company waa 
there established, and unless it could be said that the 
Advance Printing Company became merely an alias for the 
respondent or merely his agent, the company alone and not he 
would be responsible on its contracts, and he could neither sue 
nor be sued thereon. In Blair v. Haycock Cadle Co. (1917), 34 
T.L.R. 39, where goods had been sold to a company ami a 
shareholder was sued for the price, on the allegation that the 
company was only his agent, the House of Lords decided that 
questions as to the number of shares held by the defendant were 
proper as relevant to the issue and that the Salomon case did 
not decide such a question. But there is here no evidence, beyond 
the ownership of the shares and the respondent's statement that 
he controls the company, to warrant any finding that it is only 
another name for himself, or only his agent, and certainly not 
to warrant a finding that he could have sued for the price of 
the printing or been sued for any failure in performing the 
contract. He is not within the exception in sec. 12 (b), and ie 
expressly relieved by that section, in the absence of any evidence 
of identity or agency.

The petition will therefore be dismissed ; but we think, under 
all the circumstances, that the dismissal should be without costs 
The cross-petition will also be dismissed without costs.

Judgment accordingly.
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ANNOTATION.

TITLE BY POSSESSION.

By E. Douglas Annour, K.C., of the Toronto Bar.

The law respecting title by possession, where a trespasser encloses a 
piece of the adjoining land overhung by the projecting eaves of his neighbour’s 
house seems to be assuming a novel sha|>e. We are not without instances of 
cases where prior decisions have been accepted without criticism, until at 
last the law becomes settled beyond hope of reclamation; and the same fate 
may attend the question which was involved to some extent in the cases of 
Rooney v. Petry (1910), 22 O.L.R. 101, and DeVault v. Robinson (1920), 
54 D.L.lt. 591, 48 O.L.R. 34. DeVault v. Robinson followed the other case 
without criticism, the reasoning being adopted ami accepted as correct. It 
will therefore be convenient to examine the earlier case.

In Rooney v. Petry, the plaintiff’s north wall was situated about a foot 
from the northerly boundary of his lot, and the eaves of his house projected 
over this one foot space. The defendant for “many years” treated the one- 
foot strip as part of his lawn and sometimes planted flowers in it. The plaintiff 
was in the habit of using the land to the north of his house for the purpose of 
painting it. The Court held that the defendant had extinguished the plain­
tiff’s title to the strip but that his title was “subject to the easements, (1) the 
maintenance of the roof, and (2) the right of entry and support, etc., for 
painting, etc., the north side of the house and front fence.” It is unfortunate 
that the number of the “many years" was not stated, as the question of the 
acquisition of an easement is involved therein.

In giving judgment Riddell, J., said, 22 O.L.R., at 107:—“That the right 
of a person to have his eaves or roof project over anot her’s land is an easement 
is, of course, elementary, and the power of acquiring such an easement by t he 
statute has been admitted since Thomas v. Thomas (1835), 2 Cr. M. & R. 34, 
150 E.It. 15; Harvey v. Walters (1873), L.R. 8 C.P. 162; Ijcmtnon v. Webb, 
11884 ] 3 Ch. 1, at 18.”

Let us now examine these three cases, in order to ascertain whether they 
decide that a projecting cave constitutes an easement.

In Thotnas v. Thomas, 2 Cr. M. & R. 34, at 36, 150 E.R. 15, the plaintiff 
complained that the defendant by building had obstructed a drain which 
discharged through the defendant’s premises (which need not be further 
remarked upon) and that the building was “so near to the said wall and to the 
thatch thereof, that by reason thereof . . . the rain which from time to 
time descended to and fell upon the thatch of the said wall was wholly pre­
vented from dripping and falling from the thatch thereof in manner aforesaid." 
The issues in the case were two, viz.: (1) whether unity of possession had 
extinguished the easement of dripping or shedding water, and (2) whether 
the plaintiff by having raised the height of his wall had lost his easement. 
The effect of the judgment on the latter point is shortly and correctly expressed 
in the head-note:—“Where a party has a right to have the droppings of rain 
fall from his wall upon the premises of another, the right is not destroyed by 
raising the height of the wall.”

In Harvey v. Walters, L.R. 8 C.P. 162, precisely the same point arose, 
namely, whether increasing the height of the wall from the eaves of which
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Annotation. rain dripiied upon the defendant’s land destroyed the easement ; ami it 
held, following Thomas v. Thomas, that in the absence of evidence that tun 
greater burden was thrown on the servient tenement, the easement was not 
destroyed.

It will be noticed that in each case there was an easement to shed water 
on another’s land acquired by user licfore the action was brought, and as far 
as the writer can ascertain, nothing is said in either of the two cases about tlx 
maintenance of a projecting eave being an easement.

In IiCmmon v. Webb, [1894] 3 Ch. 1, the plaintiff’s trees grew so that the 
boughs overhung the defendant’s land, and the defendant cut then, off upm 
the Ixiundary line without giving previous notice to the plaint iff ; and it was 
held that the overhang of the trees constituted a nuisance and not a trespass, 
and that the defendant had a right to abate the nuisance by cutting tin 
boughs, and was not obliged to give notice of his intention to do so. This 
decision was affirmed in the House of Lords, [1895] A.C. 1, where the sole 
question was, as it was largely in the Court below, whether previous untie, 
was necessary. The overhanging boughs had been in that position for mure 
than 20 years, so that if the fact had constituted a trespass the plaintiff would 
have acquired an easement, whereas the Courts held that the overhang in 
the case of trees was merely a nuisance. It cannot be inferred from this os. 
that the right to maintain a projecting eave is an easement.

Assuming then that those cases do not supjiort the projiositioii in tin 
text, it must be examined on principle to ascertain whether it is accurate 
If a man in building his house build on a foot of his neighbour's land, then 
is no doubt that the encroachment would be an occupation which would 
develop into ownership in 10 years, and not the exercise of a right w Inch would 
ri|>en into an easement in 20 years. Similarly, if he excavated his neighbour's 
land and constructed a cellar and used it in connection with his own house 
which, except the cellar, was built on his own land he w ould in 10 years gam 
title by possession and not an casement : Rains v. Buxton (1880), 14 Cli.D. 537. 
In each case there is |>ormanent occupation to the exclusion of the owner; 
whereas an easement is the result of the exercise of a right which does nm 
exclude the owner of the servient tenement from the occupation of his land 
If then, a man should build the upper portion of his house so as to overhang 
his neighbour’s land, does he not exclude the neighbour from the occupation 
of that |>ortion, and is he not in exclusive (sossession himself? A passage 
from the judgment of Kay, L.J., in ljemmon v. Webb, [1894] 3 ( h. 1, at 18, 
shews the difference between that case and the case of a projecting house. 
Where boughs of trees overhang, the wrong is a nuisance, the remedy is bj 
action on the case, and damage must be shewn as the cause ofition; hut 
where a house projects over adjoining land, it is a case of trespus and the 
remedy is for trespass to land. Now a trespass to land constituting occu­
pation by a mere continuance ripens into a title by possession, when as the 
overhang of the lxmghs for more than 20 years gave no right of any kind.

The preceding discussion is academic in so far as the principal civ» 
are concerned, for the projections of the buildings in both cases were over th< 
plaintiff’s own lands; but it arises naturally out of the Judge's dictum: and if 
the arguments are sound and the cases cited properly interpreted il appears 
that there is no ground for the proposition that the right to maintain a |»er- 
manent |>ortion of a building projecting into a neighbour's property in an 
easement.
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Another, and the true point to be determined is, upon wliat grounds such a 
projection is to be maintained as of right when the owner loses part of his 
land underneath the projection by the occupation of a trespasser. In this 
phase, if the right claimed is an easement, the number of years of occupation 
is an important factor, for title by possession can be acquired in 10 years, 
while the acquisition of the right to an easement takes 20 years.

Assume, for the sake of the argument, that in either case the defendant 
had been in occupation of the plaintiff’s strip of land for exactly 11 years, 
during whiih time the plaintiff had regularly, at intervals, gone on the strip 
for the purjmse of painting his house, taking in supplies or the like, so that if 
the strip had lielonged to the defendant, he would have been in the way of 
acquiring an casement. Now, it is plain that a man cannot have an easement 
over liis own land; and th" land belongs to the plaintiff, notwit list anding the 
occupation of the defendant, up to the close of the last clay of the 10 years. 
Therefore, during the 10 years the user by the plaintiff of his own land cannot 
be considered in computing the 20 years necessary to acquire an easement. 
It is not until his title to the strip has been extinguished by the occupation of 
the defendant that he is in a position to begin that user which may in time 
ripen into an casement. On the above hypothesis of occupation for 11 years, 
then, the plaintiff would have had only one year’s user to his credit. It is 
submitted, therefore, that in order to justify awarding an easement to a 
plaintiff whose title has been defeated by jxissession, there should lie a lapse 
of at least 30 years liefore (occupation and user continuing) the plaintiff could 
claim an easement.

But there seems to be another and a better ground for the plaintiff’s 
relief. It has been determined that a man may gain title by possession to a 
cellar, Rains v. Buxton, 14 Ch.D. 537; and that title can be similarly gained to 
a tunnel, Bcvan v. London Portland Cement Co. (1892), 3 K. 47, 67 L.T. 615, 
without interfering with the ownership of the soil lying above. And, where a 
trespasser has been in occupation of land, lying under an overhanging pro­
jection, it is sufficient, and seems on the authority of the above eases, proper, 
to hold that all that the owner loses is that which the trespasser occupied, 
namely, the land under the projection, and that the overhanging jiortion of 
the owner’s building remains his own projKTty unaffected by the trespass.

THE AMERICAN DRUGGISTS SYNDICATE Ltd. v. THE CENTAUR Co. 
i Annotated, i

Quebec King's Bench, A/'/teal Side, Lamothe C.J., Carroll, Martin and 
Greens h ici ds, JJ. October 18, 1920.

Trademark ( § 11—9a)—“C astoria”—Arbitr ary word — Long vhauk 
—Reoistratton—Expiration of foreign patent—Protection

The word ‘‘Cast or in'’ in connection with the manufacture and sale 
of a senna laxative for infants and children is not the generic name of a 
medicinal preparation, but an arbitrary designation and as such may 
be the subject of a valid trademark which, being registered in Canada, 
protects the right to the sole use of the word in Canada during the life 
of the trademark, although the patent rights to the preparation and 
sole right to the use of the word in the United States have expired, and 
the product has not l>een protected by a patent in Canada.

(Review of authorities; see annotetion follow ing case.)
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Lamothe, C.J

Appeal from a judgment maintaining an interlocutory injunc­
tion and ordering the ap)x?llant company to refrain from using 
the word “Castoria” in the sale of a certain phamiamitiral 
preparation intended for infant use and bearing the lalx-1 “A.D.S 
Castoria.” Affirmed.

Huron* F. Chipman, K.C. and Rutsel S. Smart for appellant
II. AT. Chauvin, K.C. for respondent.
Lamothe, C.J.:—An interlocutoiy injunction was grantedly 

the Superior Court (Duclos, J.) ordering the appellant to eeam 
manufacturing and offering for sale a certain medicinal preparation 
designated by the name “Castoria.” The Court of Appeal has been 
asked to quash this injunction. The case was argued at length 
and many decisions were cited. After studying the record, I 
agree with the opinion expressed by Duclos, J. A certain medicinal 
preparation prepared in the United States in 1865, by a Doctor 
Pitcher, was patented at Washington and sold to the public 
as a substitute for castor oil. The patent did not contain the 
word “Castoria." During the life of the patent the inventor of 
the mixture invented the name “Castoria” which he applied to 
the product. On the expiration of the patent the word “Cas- 
toria" was made the object of a trademark obtained at Ottawa 
and ofTcetive throughout Canada. The respondent company 
is in the rights of the inventor of the word. The appellant com­
pany pretends that the trademark was obtained irregularly I erause 
at the time the word “Castoria” had Irecome publie projerty and 
because this word had become an ordinary and common name 
for a special thing.

It is not shewn that prior to the registration of the trademark 
at Ottawa any person other than the predecessor of the respondent 
had made use of the name “Castoria.” The facts do not establish 
that the name was delivered and given to the public. The word 
did not become a common and ordinary name for a six-rial thing. 
In fact, there arc on the market several preparations called "Caa- 
toria” which differ in various respects. There is no certain 
article of commerce which ran be designated under the name 
“Castoria." The preparations sold under this name are .‘imply 
mixtures without any chemical reaction. No new substance 
was created. The word “Castoria” is not found in dietionarw 
of the English language.
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I consider that the trademark was obtained regularly and 
the Courts should enforce it.

I have expressed my opinion briefly as I agree entirely with 
the study of the case made by Carroll, J.

Carroll, J.t—In the month of Deeemlier, 11119, the appellant 
company liegan to sell that medicine known as "Castoria,” the 
letters “A.D.S.” 1 icing placed above the word “Castoria.”

The appellant company was incorporated by Dominion 
letters patent in January, 1919, but did not sell the pre|iaration 
known under the name of “Castoria" before December, 1919.

That respondent company contends that it haa the exclusive 
right in Canada to use the word “Castoria" and bases its con­
tention on a certain trademark registered at the Department of 
Agriculture', Novemlier 27, 1879, as well as on a second trade­
mark entered in the same Department in 1898.

Respondent company further urges that it has, by virtue of 
common law and also by long usage extending some 40 yeans, the 
exclusive right to use that trademark.

It has lieen established in this cause that the respondent 
company has, for years, spent large sums of money in advertising 
its products. A few attempts were made by certain parties of 
companies to employ the word “Castoria” hut were not persisted 
in and it is as late as 1919 that appellant company ventured to 
make use of that word in the sale of its goods.

The first trademark was registered in 1879, in the name of 
Dr. Pitcher, and the second liears the signature of Chas. H. 
Fletcher, but, clearly, the word “Castoria" is the essential feature 
in the trademark.

In 1861 Dr. Pitcher invented, in the United States, a certain 
drug comi»und for which he obtained a patent. Such preparation 
is called "Castoria.” The American patent lai>sed in 1885 and 
none was ever recorded in Canada.

Appellant company's contention is that the appellation 
“Castoria" is an ordinary word of the English language, designating 
the drug or medicinal product originally invented by Dr. Pitcher.

Refore proceeding further, let us find out what is meant by the 
expression “trademark.”

Among industrial products, there are a great number the 
value of quality of which the consumer cannot know at the time
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he buys them. Two products apparently identical may sometimes 
widely differ. Such particularly is the case as regards goods 
contained in wrappers, parcels or receptacles which the purchaser 
does not see nor taste at the time of buying. Who is the maker 
thereof? From what manufacturer are the goods coming? The 
answers to such queries will oftentimes afford the only clue to 
go by. It is his only means to judge of the value of what he 
buys. Hence the custom of affixing special drawing or signs on 
the manufactured products in order to trace or identify their 
source or origin. Pouillet, Des Marques de Fabrique, p. 33.

Nolxxly will contest to the manufacturer the right to put bl­
own name on his products; neither will any one deny that no other 
person may usurp such name. No definite legal enactment is 
required to permit a manufacturer to place his own name on tin- 
products of his industry, but for diverse reasons and in his own 
interests, instead of placing his name on his products so as to certify 
their origin, he will sometimes use some sign or mark. Such will 
consist either in several letters of the alphalet, in a word or in 
certain signs which belong to nobody in particular and are public 
property, but which, by thus tieing applied on the manufactured 
article, will allow it to lie distinguished or differentiated from 
other similar products.

The particular manner in which a trader will inscribe his 
name on goods of his personal make may, to all intents and pur­
poses, confer to that name the character of a mark.

Considered in its object, the trademark, to lie considered 
such, requires no jmrticular labour or pains. It has of itself no 
literary, artistic or industrial worth and gives none to the objet! 
to which it is affixed. In that respect, it in no way compares with 
patents which properly cover creations of the intelligence, and 
by virtue of which the law grants to the patentees exclusive lights 
for a given period of time.

The trademark, as I have already stated, derives no value 
from the article to which it is applied. It is a mere sign which 
identifies the product to which it is affixed. It is a certificati­
on the goods. It is equivalent to the name of which it takes the 
place. It really constitutes a property which belongs to the 
first occupant.
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No one is injured if he is not allowed to use a trademark 
appropriated by another, «nee the numl>er of signs by which 
a product may be distinguished from another similar product is 
fairly infinite. Anybody may pick from the public domain a 
sign unappropriated as yet and acquire its exclusive use to 
designate his products. That sign, which thus becomes jters mal, 
must, however, be made known to the public, so as to avoid con­
fusion among those who might claim a prior use of same.

The mark, as has lieen said, is, so to speak, the name of the 
manufacturer who makes use of it. It is intends! to ensure 
fairness and honesty in commercial and industrial transactions.

It is incessible, as 1 said a moment ago, to assimilate a trade­
mark and a patent. The object covered by the patent, whether 
it lie a literary or artistic work or an industrial device, has a 
great value. The mark, in itself, has no value, its only utility 
is that of a certificate as to the origin or source of the product to 
which it is affixed. Employed by another, it ceases to be the 
expression of troth or genuineness.

The iwtent differs from the trademark in that a new sub­
stance results from the invention. The State, to encourage the 
patents and reward his industry', grants him the privilege*, during 
a given perioel, to manufae-turo the article invente*I. That 
privilege is not, however, conferred for an indefinite time as it, 
would then become a memeijwlv. Such is not the euise* as regards 
the gene*ral traelemark which, once it is rogiste*re*el, endures in­
definitely, li.S.C. 1906, ch. 71, sec. 16, or as regards a spécifié, traele*- 
mark which enduros for a perieal of 25 years and may tie renewed 
by the* proprietor thereof or his legal representative for an aeleli- 
tional period of 25 years anel so on without limitation. (See*. 17).

Rescindent company in this cause asserts that the mark or 
sign e-overing its products has been infringe* 1, that it has suffered 
a wrongful act which it has a right to ask that a stop l>c put to.

On the other hand, appellant company deny any infringement 
on their part but e*ontenel that the traelemark registeroel by the 
respondent company decs not e-onsist in the elesignation “Castoria," 
but in a particular elrawing to which is addeel a signature*, and 
that the* wore! “('astoria" itself is but a generical name uneler which 
the pharmaceutical formula thus calleel, not having been patenteel 
to Canada, became public property.
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We an* asked, in the pn*sent matter, to decide a question 
concerning which jurisprudence is obviously rather indefinite, 
as the judicial opinions to which we were referred arise fron* 
facts which are never similar. However that may be, jurists 
have laid down eertain rules for guidance and it is for the dj*. 
cemment of the Judges to apply such rules to the facts in each 
case.

One of those rules is to the effect that a distinction must U 
made in a trademark as between the arbitrary designation and 
the necessary designation. In the first case, the wonl of the 
label is created by the manufacturer and has no relation wliat- 
ever w ith the nature of the product so designated or its component 
elements. On the other hand, the necessary designation is that 
which relates to the very natur of the article or commonly desig­
nates that commercial product.

The arbitrary designation may therefore well lie the object 
of personal exclusive ownership, whereas the necessary designation 
cannot.

The ingredients which enter into the composition of “( astoria" 
shew that that wonl is, of its nature, , in no way descriptive. 
The word clearly is imagined or fabricated and may not be infringed 
by other competitors.

The principles which govern the matter are identical in the 
French or Knglish law and when the point to elucidate* is. as in 
the present cause, whether an interlocutory injunction must issue, 
there arises the following question summarised by Bodarride 
(No. 918:—)

The imitation [says he] incurs the penalty enacted when it is of a nature 
to deceive the purchaser, that is to say, as soon as it creates the possibility of 
this mark being mistaken for that one. It is self-evident that if no confusion 
be possible, nobody can complain . . . the possibility of such confusion 
is therefore the essential test. It is that possibility which the law solely and 
exclusively considers. Due stress must be laid on the words “of a nature to 
deceive the purchaser.” Consequently, the law does not require that the 
purchaser be misled, it is sufficient that he might be.

The foregoing abstract from Bedarride refers to penal law, but 
the principle involved applies as w ell in civil matters. As a matter 
of fact, it is not necessary', in civil law, to prove that the counter­
feit or imitation has had the effect of actually deceiving one or 
more persons. It is sufficient that the brand or lalx*l 1h\ as a
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whole, of a nature to mislead the public. In that, the law intends 
guarding from fraud the consumer who, in the end, buys the 
product hearing the forged trademark.

Therefore, when a manufacturer sells products hearing a 
lakl imitating that of another manufacturer, he is liable to the 
penalties provided by law, although the jobbers or trailers to 
whom directly he sells his wares may not have t>een deceived as 
to the nature or source thereof, if those who shall ultimately buy 
the goods, i.e., the consumers, may tie misled. Pouillet, Des 
Marques de Fabrique at 250.

Hie Fnglish legal doe-trine is very much the same ami is 
ably summed up in the case of Cellular Clothing Co., Ltd. v. 
Marlon iV Murray, |1899| AX’. 320, where the most important 
rases are cited. At p. 336, the Karl of Halsbury, L.C., says:—

There has not been any question, nor can there be any question as to 
what the state of the law is. It is laid down in Burgess'» case (1853), 3 IMi. 
M.4 G. 896, 43 E.R. 351, the Anchovy Sauce case, with great precision. The 
simple proi*wition is this: that one man is not entitled to sell his goods under 
such circumstances, by the name or the packet, or the mode of making up the 
article, or in such a way as to induce the public to believe that they are the 
manufacture of someone else. The proposition that has to be made out ie 
that something amounting to this has been done by the defendant, and if 
that proposition is made out the right to relief exists.

Lord Shand, at p. 339, continues:
The word used and attached to the manufacture, being an invented or 

fancy name and not descriptive, it follows that, if any other person proceeds 
to use that name in the sale of his goods, it is almost if not altoget her impossible 
to avoid the inference that he is seeking to pass his goods off as the goods of 
the other manufacturer. A person invents or applies the term “Eureka" as 
the name of a shirt in his sales. If you buy a “Eureka” shirt, that seems at 
once to mean that you are buying a shirt made by the particular maker who is 
selling shirts under that fancy name. The public come to adopt the word 
“Eureka” as applicable to the manufacture of the particular person who began 
to use it and as denoting the article he is selling, and if another person employs 
the word in the sale of the same or a similar article, it seems to follow that he 
is acting in direct violation of the law that no one, in selling his goods, shall 
make such representations as will enable him to pass them off as the goods of 
another, so as to get the benefit of that other’s reputation.

And further on, at p. 340, Lord Shand squarely puts the 
question as follows:

It is true the question in issue in cases of this class may generally be 
broadly stated as: Did the defendants by their representations seek to induce 
purchasers to acquire their goods under the false belief that these goods were 
of the plaintiffs’ manufacture?
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The essential word in the trademark is “Castoria" and the 
appellant company, in using that word, certainly induced * 
purehasers to lielievc tluit the article they were buying was the 
one which originally had lieen eomjxiunded by Dr. Pitcher. It 
is not required, to constitute an infringement of a trademark, 
that the second competitor lie in bail faith. It follow - that it 
is not necessary that there should I*1 fraud. I refer to the remarks 
of Lord Shand in the above case.

The conclusion we come to is that the use of the word “Cas- 
toria” constituted an infringement of the trademark rogistemi 
at Ottawa.

But we are told that the name designating a product follows 
the fate of the product and that no patent having lieen registers! 
in Canada covering the manufacture of Castoria, the formula 
becomes ipso facto public property and the appellation itself 
falls within the sco])c of public juris.

I think that the apixdlant company is mistaken. The desig­
nation not living generical and necessary but arbitrary and having 
been registered, it remains the exclusive property of nspmdent 
company which has, through registration, protected its privilege 
from all infringements.

Appellant company may well manufacture a product similar 
in its constituting elements to that which respondent company 
offers for sale, but it is precluded by law from giving it a name 
the exclusive use of which lielongs to said respondent coni|iaiiy.

It cannot either be said that the product manufactured by 
the respondent company, under the name of “Fletcher's ( astern." 
and that compounded by appellant comjmny as “A.D.S. ( astoria,' 
differ materially in their respective designations and that the 
public are quite able to distinguish lietween the two without 
any possible confusion.

In onler that there be no illegal competition lietween two 
commercial products of the same nature, their respective name 
or designations must be sufficiently distinct that the purchaser 
may not, as I have already said, lie led to mistake one for the 
other.

The fact that in the United States, the people can use the 
word “Castoria," by reason of the patent having lapsed con­
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stitutes no ground why the public could do as much in Canada. 
Thf legislations of all countries concerning trademarks or patents 
have no application lieyond their respective territories.

It has not been shewn either that when a patent lapses or 
outlaws in the United States, the inventor is not entitled to 
protect his work in Canada by means of a trademark.

Another objection proffered by appellant company is that 
respondent company has made over its rights to another party, 
who subsequently re-transferred them to respondent company 
and that such transactions would have deprived the latter of its 
rights in the trademark.

In certain countries, such transfer of rights is prohibited, but 
I cannot find anything in the Trade Mark and Design Act, R.S.C., 
1906, ch. 71, which suggests that such a prohibition exists in 
our country'. On the eontraiy, any trademark registered at the 
Department of Agriculture1 is assignable in law (see. 15) which 
goes to shew that the industrial rights may also lx* transferred.

As a conclusion, I am of opinion that the judgment rendered 
must be confirmed with costs.

Martin, J.:—This is an appeal from a judgment of the Suiierior 
Court for the District of Montreal rendered on June 29, 1920. 
granting the respondent’s application for an interlocutory injunc­
tion to enjoin appellant from using the word “Castoria” in con­
nection with the manufacture and sale of a senna laxative1 for 
infants and children.

In Decemlier, 1919, the defendant began selling in Montreal 
a aemm laxative for infants and children under the name of 
"Castoria” using the letters “A.D.S.” above the word “('astoria.'’

Res])ondent, petitioner in the Court lielow, claimed the exclus­
ive right in Canada to the word “Castoria” basing its claim on 
two trademarks registered in the Department of Agriculture at 
Ottawa, one on Novemlier 27, 1879. and one on Novemlier 25, 
1898, and a common law right in the word as a result of continuous 
and exclusive use thereof in Canada for 40 years and upwards.

The hjijic liant denies that the word “Castoria” could lx1 a 
valid trademark and affirmed that it was the generic name of a 
medicinal preparation and that in any event under a United 
States patent granted on May 12, 1868, this medicine had Ixx'omc 
known as “(’astoria” and that upon the expiration of that patent
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the word became public property not only in the United States 
but in Canada and elsewhere as the generic name of the medicinal 
preparation.

The order of the Superior Court enjoined appellant as follows:—
(a) From infringing the petitioner's trademarks, to wit.: 1. A certain 

trademark registered in the Department of Agriculture, in the Dominion of 
Canada, on the 27th day of November, 1879, being a general trademark 
consisting of a label upon which is printed the following words: “Pitcher's 
Castoria,” a substitute for castor oil, and the facsimile signature of D. B. 
Dewey. 2. Another certain 'rademark registered in the said Department of 
Agriculture, at Ottawa, on thfl 25th day of November, 1898, being a specific 
trademark consisting of the word, “Castoria,” and a facsimile signature of 
Charles H. Fletcher.

(b) From selling or offering for sale a medical laxative preparation as 
Castoria or marked with the word “Castoria” or using the name “Castoria” 
in connection with the sale or offering for sale of any such medical laxative 
preparation not manufactured by the plaintiff.

(c) From selling or offering for sale under the name “Castoria" the prepar­
ation now made, sold and offered for sale by the said defendant under such 
name and from selling or offering for sale a medical laxative preparation in 
such a manner as to represent or lead to the belief that the preparation manu­
factured, sold or offered for sale by the said defendant is the manufacture of 
the said plaintiff.

In 1868 one Dr. Pitcher invented a medicine compounded of 
various ingredients according to formula, for which he obtained 
a intent in the Lnited States which expired in the year 1885. 
This medicine in the United States was commonly called “Castoria,” 
though it was not so christened by the inventor in his patent.

It is the right of every one of His Majesty’s subjects to decorate 
his goods with any symbol he pleases so long as that symbol 
has not become, by use or by virtue of registration, the individual 
property of another.

I take it, as established in this case, that the word “Castoria” 
was an invented, coined or fancy word and at the time of its 
first registration in Canada, in 1879, was not in use by 
anyone else anywhere and it was adopted for the purpose of 
distinguishing respondent’s product from that of other manu­
facturers.

It was, I think, a good trademark when first adopted and 
registered and it was adopted and used by respondent and its 
auteurs bond fide for the purpose of distinguishing their goods from 
those of other manufacturers. No action has even been taken 
to annul such trademark or its registration in Canada and even
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if the article manufactured, advertised for sale and sold by respond­
ent subsequently came to lie known colloquially by the name 
of their trademark, I should hesitate to declare that respondent 
had thereby lost all property rights in their trademark.

I think the situation might be put this way: respondent adopted 
a coined or fancy word as a symbol to distinguish its product. 
It trademarked the same in Canada as its property and has ever 
since used such symbol to distinguish its product, and appellant’s 
proposition is that because “mothers ask for Castoria” and 
“babies cry for Castoria,” that that word has now become the 
generic name of the thing and that any persons making or com­
pounding a like senna laxative can and must call its product by 
that name. The result of such a use would be to give appellant 
and the public a right to appropriate respondent’s trademark 
and tradename and make use of it for their advantage, to respond­
ent's corresponding detriment.

If the fact that a trademark becomes the name of the thing to 
which it is applied is to invalidate such trademark, the less success­
ful a trademark is the better. I imagine that if such a theory 
were advanced respecting many valuable trademarks in England, 
the United States and Canada, such as “Bovril,” “Fruitatives,” 
“Vaseline,” “Lactovaciline,” “Japalac,” and the like, it would 
meet with very strong opposition and protest from the owners of 
such trademarks which have become valuable by judicious and 
extensive advertising.

The fact that the public has been educated up to the i>oint 
of asking for the product under resixmdent’s tradename proves 
the value of the trademark, but does not give the appellant ami 
others the right to adopt and ust1 this trademark under which 
the goods are known and put on the market by respondent.

But it is urged that under the monopoly granted to Dr. 
Pitcher by the United States patent, the medicine had come to 
lie known as “Castoria" and that when the monopoly created 
by that patent ceased to exist by the expiry ot the patent and the 
appellant and others became entitled to adopt the formula of the 
patent and make and market a senna laxative, that they were 
entitled to call it “Castoria” and the Linoleum case (1878), 7 ChîD. 
834, was cited as an authority in supixirt of this proposition. The 
Linoleum case decided that where an inventor of a new substance
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gives it a name and has taken out a patent for the invention and 
has during the life of the ]latent had his invention proteeted and 
sold the suhstanee under the selected name, he is not entitled to 
the exclusive right to such name after the expiration of the patent. 
Although the Linoleum ease was decided nearly fifty years ago, 
I never understood that it decided anything el.se, and the case of 
Centaur Co. v. Heinxfurter (1808), 84 Fed. Rep. 955, merely- 
decided that a jiatent confers no right to any particular name 
after the expiration of the patent hut only the exclusive right 
to make and sell during the life of the patent the article to which 
name is applied.

If a man takes out a patent for a new and useful substance or 
eonijsiund he must describe the substance or disclose the compound 
and he 1ms a monopoly during the life of the (latent to make the 
thing which he has patented, and after the jiatent has expired, 
the public is entitled to take the lieqefit of the invention; but 
if I trademark a fancy name and advertise and sell my product 
as identified hv that mark, I cannot prevent the public from 
selling a similar compound under another name, but I can prevent 
it from selling the compound under the trade symliol I have 
adopted.

I think the pm]ioeition might lie put this way: “the name of a 
patented article liv which it has liecome known to the trade, 
whether derived from the personal name of the inventor or whether 
purely arbitrary, is the generic description and designation of 
that article and is not the subject of exclusive appropriation as a 
trademark.”

This is the rule laid down in Singer MJg. Co. v. June Mfg. Co. 
(1890), 163 U.8. 169. The result then of the American, the 
Knglish and the French doctrine universally upheld, is this, that 
where, during the life of a monopoly created by a patent, a name, 
whether it be arbitrary or lie that of the inventor, has become 
by his consent, either express or tacit, the identifying and generic 
name of the thing jiatented, this name liasses to the public with 
the cessation of the monopoly which the patent created.

Of course, this rule must lie subject always to the qualification 
in the matter of user that no unfair competition is created by the 
maimer of user. I do not think the fact that the product or 
medicinal compound was patented in the United States and
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that such patent has now expired, alters or affects respondent’s 
right to its trademark in Canaria. The United States patent, of 
course, had no extra-territorial effect. During the life of such 
patent no one could make the jMitented article in the United 
States hut when that patent expired there, anyone was at liberty 
to manufacture this article and call it by the name by which it 
had become known.

In Canada, however, the res]xmdent's auteurs did not protect 
their product by way of a jintent but by means of a trademark 
and any one in Canada was at lilierty to manufacture this com­
pound and call it anything except “Castoria.” The fact that 
the United States patent had expired cannot affect or inqiair 
respondent's right under their trademark. The United States 
patent is dead, but tlie Canadian trademark still lives.

It is unnecessary to point out that the rights and privileges 
under a patent are different from those under a trademark and 
where a coined or fancy w on I is registered as a trademark or 
tiade symliol, rights thereto do not lapse by the expiry of a foreign 
1 intent, and I know of no rule of law which gives a trader the 
light to use his rival’s symbol.

The cases cited and relied on by appellant an- all or nearly 
all {latent cases. Possibly his masoning would lie good if the 
trademark had not lieen registered in Canada until after the 
expiration of the Uniter! States patent. In such cast- and at such 
time the common generic name of a thing could not Ik* the subject 
of a valid trademark but the won I was registered in Canada in 
1879, 6 years liefore the expiry of the United States patent and 
at a time the public had not acquired any right to the word there 
or here.

In the United States “Castoria"' may mean the {latenteri article 
which anyone1 can now make or vend. In Canada it means the 
article put on the market by rescindent and its predecessors and 
was not at the date of the legist ration in Canada in name of an 
article; no one was using the word and no one could use it when 
it was registered as a trademark in Canada and when registered 
it was a valid trademark here ami continued to be so notwithstand­
ing the expiry of the United Stab's patent in 1885.

I am not going to digest all the cases cited at Par, nearly 
one hundred in numlier. The general principles governing cases
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of thin character are well known and well established. The 
vocabulary of the English language is common property and no 
one ought to lie permitted to prevent other members of the com­
munity from using the word which has reference to the character 
or quality of the goods, but the fact that a name has come in a 
secondary sense to indicate the article as well as the goods of n 
particular manufacturer does not prevent it from being a good 
trademark.

Appellant's argument rests almost wholly on the fact that 
“t’astoria” is the name of the thing and not a symbol to denote 
resiiondent’s product. I have reached the conclusion that when 
registered it was a coined or fancy won! intended to denote 
respondent’s product and that the public had not then acquired 
any rights to use the word either here or in the Vnited States, ami 
the intense anxiety of the ap]iellant to adopt this word in the 
sale of its product results and proceeds not liccause the word has 
become the generic name of all senna laxatives, but liccause they 
hope to profit by respondent’s effort and expenditure in creatine 
a demand for this product.

The appellant could open Webster’s unabridged dictionary 
and select any one of several thousand English words with which 
to christen their new-born child, and if no English wonl could 
be found suitable to their liking they could do as respondent - 
auteurs did, coin one.

When the word was coined, adopted and registered, it was 
clearly a good trademark. We must consider its validity by con­
ditions existing at the time it was adopted, and we must not 
criticise the word by what has happened since, and the subsequent 
use of it by the public as a common appellative of the substance 
manufactured cannot take away res]X)ndent’s rights.

In the view that I take of this case, it is not necessary tu 
enquire or decide whether or not the word “Castoria" has acquired 
a secondary meaning as applied to respondent's product, though 
much foundation for such an argument can lie found to result 
in continuous user for 40 years and upwards, nor is it necessary 
hi discuss the doctrine of passing-off.

The appellant in his factum suggests that a case of passing-off 
cannot lie made out without proving that the use of the name by 
others has resulted in deception. I would rather say that it is
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not necessary for the plaintiff to show that confusion has actually 
occurred in order to obtain injunction if the Court is of opinion 
that there is a strong probability of confusion occurring in the 
normal course of trade, and it is sufficient to shew that such decep­
tion will be the natural and probable results of defendant’s act.

Hee: Fuzier-Herman. Verbo Concurrence Deloy.de, No. 5; 38 
Cyc., Trade-Marks, Trade Names and Unfair Competition, at 
pp. 747, 756, and 773; 27 Hals., tit. Names and Designs, p. 776.

I would confirm the judgment of the Superior Court and 
dismiss the present appeal with costs.

Greenshields, J. (dissenting):—By the interlocutory judg­
ment, the reversal of which is sought by the present api>eal, the 
respondent obtained an interlocutory injunction against the 
appellant restraining the ap]icllant from selling and offering for 
sale a substance under the name of “Castoria ”

It would appear from the reitml that some 30 or more years 
ago, in the United States, someone, rwpondent’s auteur, invented 
what he considered a newr and useful product. It was produced 
by compounding a numlier of more or less harmless drugs or sub­
stances. The inventor desired to protect the product of his 
intellect, and he secured from the Uniti*d States a patent.

It would be useless to dwell at any length upon what the 
patent secured to the inventor. During its life it protected him 
against the whole world, or, at least, the whole world as represented 
by the United States. No one could compound and offer for sale 
his patented article.

It will be noticed that in the patent he gave his substance no 
name, much less a generic name.

Having created the thing, he did desire to give it a name, and 
he baptised it “Castoria.” There is no doubt that the word 
was coined. As a part of the English language or any other lan­
guage, so far as the record shews, the combination of the letters 
spelling the won!, did not exist. The word did not exist.

Although it was argued that the word itself had some relation 
to the substance—in other words, that it indicated to .«me extent 
the property of the substance—I should say it can Is* safely said, 
that at its origin the word was a fancy word, which liait no meaning 
whatever except as applied to the thing or substance sold by the 
inventor.

11—66 D.L.R.
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The inventor did not apply for or obtain in the United State*# 
any trademark. He proceeded to seli his goods as “Pitcher’s 
Castoria.”

When a person obtains a patent he gives a quid pro quo, that 
is, he yields his consent that after the life of his patent has expired, 
the whole world is free to manufacture and sell the thing covered 
by his patent.

At the expiration of the life of the patent of the thing “Cas­
toria,” the public were at jierfect liberty to compound the substance 
and sell it under that name in the United States. During all the 
life of the patent there is one thing certain, that substance was 
sold under no other name than “Castoria,” and the substance 
was known to the public a« “Castoria.”

When the liaient expired, the record shews that nuinufacturers 
or dealers to the number of 15 or 18. in the United States, com­
menced the manufacture and sale of the substance. There was 
on th<* market (and I paraphrase the testimony) “Smith’s Castoria” 
and there was “Brown’s ( astoria” and there were many others. Tin- 
proof would shew* that possibly in the composition or comixnmding 
by these different manufacturers, there was a slight difference, 
but iit all eases the substance was sold as “Castoria.”

So much for the United States.
In Canada the substance was never patented. At one time 

the rights of the original inventor passed to one Fletcher, and 
eventually it reached tin* resixmdent.

On November 27, 1875, a general trademark was registered 
in the Department of Agriculture of the Dominion of Canada 
It consisted of a label on which we find the following words : 
“Pitcher’s ( 'astoria. a substitute for Castor Oil,” and a faatimiU 
reproduction of the signature of one I). B. Dewey.

Sulwequcntly, on Novemlier 25, 1898, a specific trademark 
was registered in the Department of Agriculture at Ottawa, con­
sisting of the word “(’astoria” ami the facsimile signature of 
Charles H. Fletcher.

From and after tl\e registration of these trademarks “Castoria" 
was extensively advertised and extensively sold, either as “Pitcher's 
Castoria” or “Fletcher’s (’astoria.”

The apiieal was ably and exhaustively argued at Bar. Almost 
a whole library of authorities were handed to this Court for its
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fiittmce and guidance. Many of the reported canes are of 
little, if any, assistance, and none of them can finally and definitely 
l)e accepted as authority which should lie followed. Every case 
of this kind must in its final determination depend upon the 
particular facts proven.

1 am unahle to agree with the majority of my brother Judges, 
hut it is a matter of some satisfaction that that difference does 
not arise on a question of law, hut rather on a question of fact. 
1 am in entire accord with the view of my brother Judges as to 
the legal rights of the holder of a valid trademark. I am also, 
I believe, in complete agreement with them as to the obligations 
due by the public to the holder of that trademark.

I am of opinion that the word “Castoria,” although in its 
origin a coined, selected fancy won!, has by long usage lie come 
the generic name of a substance, and as such is not the subject 
of the trademark. “Pitcher’s Castoria” or “Fletcher’s Castoria,” 
in my opinion, designates or indicates the origin of the substance 
just as much as “Brown’s Tobacco” and “Smith’s Tobacco” 
would indicate the origin of the substance known under the 
generic name “Toliacco.”

There is a well known substance which received at its baptism 
a fancy or coined name, “Postum.” Wh'm selected to denote a 
substance, it had no meaning. Now it describes or indicates a 
definite substance just as much as “Coffee” means coffee or 
“Tea” means tea. There may be a hundred dealers in “Postum,” 
and each may indicate its origin as 1 icing in “Pitcher” or “Fletch­
er.” It is still “Postum.”

So, in my opinion, (’astoria may have its origin in a dozen 
different manufactqrcs, but it is still Castoria, and nothing else. 
Without limitation, in my opinion, any one may put on the 
market the substance “('astoria.” It may lie that the product 
of one manufacturer may differ from the product of another, 
just as one grade of coffee may differ from another, or one ]x)und 
of tobacco from another pound of tobacco. The public may be 
deceived, as I fancy the public usually are, in patent medicines. 
A’s Castoria may lie different slightly from B’s Castoria, either 
in strength or colour; nevertheless the thing is Castoria.

It will be at once seen that I place the decision of this case 
squarely with Linoleum Mfg. Co. v. Naim (1878), 7 Ch.D. 834.
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Annotation.

Them the won! “Linoleum” was s pure invention. It is said to he 
solidified oil, and unless one may find an indication of oil in the 
word “Linoleum” as it was said one may find an indication of 
castor oil in “(’astoria,” then the word in no way indicates origin, 
hut is the name of the substance. Walton was the inventor of « 
new and useful substance. He took out a patent and he looked 
for a name, and he called it “Linoleum.” He did not trademark 
He sold the substance so invented by him during the lifetime of 
the patent under the name of “Linoleum.” At the expiration of 
his patent another person started to manufacture a substance and 
put it on the market as “Linoleum.” An order rest raining him 
from selling linoleum was sought. It was refused by a well-reasonci I 
judgment.

I am of opinion from the facts disclosed in the present case 
that the same reasoning may and should be followed, and the 
same result arrived at. Said Fry, J., 7 Ch.D. at p. 836:—

In the first place the plaintiffs have alleged, and Mr. Walton has sworn, 
that having invented a new substance, vis: the solidified or oxidised oil, he 
gave to it the name of "Linoleum," and it does not appear that any other name 
has ever been given to this substance. It appears that the defendants arc 
now’ minded to make, as it is admitted they may make, that substance 
I want to know what they are to call it? That is a question I have asked, but 
I have received no answer; and for this simple reason, that no answer could be 
given, except that they must invent a new name. I do not take that to be 
the law. 1 think that if "Linoleum’' means a substance which may be made 
by the defendants, the defendants may sell it by the name which that sub­
stance bears.

I have no doubt whatever that any one may make Castoria 
in Canada, and I Indieve with Fry, J., 7 Ch.D. 834 et seq., that 
they cannot lx? forced to call it by any other name but may call 
the substance by the name it liears.

I should reverse the judgment.
Appeal dismissed.

ANNOTATION.
Arbitrary Word as Trademark.

By Russel 8. Smart, B.A., M.E., of the Ottawa Bar.

The questions already raised by this case were the subject ,of annotation 
in the case of Rubberset Co. v. Boeckh Bros. Co. I.id. (1919), 49 D.L.R. 13.

The most complete statement of the law with respect to the possibility of 
sustaining a trademark for the name of a new article is given by Fry, J., in 
Linoleum Mfg. Co. v. Nairn (1873), 7 Ch.D. 834, where he said, at p. 836:



Dominion Law Rkpohtk. 155
156 D.L.R.

is said to l)f 
:>f oil in tin 
ndication of 
cates origin 
iventor of a 
d he looked 
trademark 

p lifetime ol 
xpiration ol 
twtance and 
raining hin 
•ell-reasonn I

irenent can 
wi, and th
6:-
on ha» sworn 
xidised oil, h« 
ny other nan» 
efendant» ar- 
uit substann 
uve a»ked, bui 
iswer couhl l>« 
ike that to In 
may be mad 
hirh that »ul

ke ( a8tx>ri:i 
el seq., that 
ut may call

dismissal

of annotation
I.L.R. 13 

powibilit y of 
by Fry, J , in 
id, at P. K#

56 DX.R.1

“In the first |>iaoe, the plaintiff* haw alleged, and Mr. Walton ha* *worn, 
that having invented a new sulwtance, namely the solidified or oxidised oil, he 
gave to it the name of ‘Linoleum,’ ami it doe* not appear that any other name 
haa ever been given to this substance It ap|iear* that the defendant* are 
now minded to make, a* it i# admitted they may make that *ub*tanee. I 
want to know what they are to call it? This U a question 1 have a*ked but 1 
have receiver! no answer; and for tin* simple reason that no answer could lie 
given, except that they mu*t invent a new name. 1 do not take that to be 
the law I think that if ‘Linoleum’ mean* a substance which may 1m- made by 
the defendant», the defendants may sell it by the name which that *ub*tanoe 
I «ears. But then it is »aid that although the substance liears this name, the 
name ha» always meant the manufarture of the plaintiffs. In a certain sense 
that is true. Anybody who knew the substance, and knew that the plaintiffs 
were the only makers of this substance, in using the word, knew he was *|leak­
ing of a substance made by the plaintiffs, but, nevertheless, the word directly 
or primarily mean* solidified oil. It only secondarily mean* the manufacture 
of the plaintiffs, ami ha* that meaning only ho long a* the plaintiff* are the 
sole manufact urere. In my opinion, it would be extremely difficult for a (terson 
who ha* lieen by right of mime monopoly the sole manufacturer of a new article, 
and has given a new name to the new article, meaning that new article and 
nothing more, to claim that the name is to be attributed to his manufacture 
alone after his competitor* are at lilierty to make the same article. It is 
admitted that no such case has occurred, and 1 lielieve it could not occur; 
liecatiae until some other |ier*on is making the same article, and is at lilierty 
to call it by the *ame name, then* can Ik- no right acquired by the exclusive 
uee of a name ae shewing that the manufacture of one |irmiii is indicated by 
it and not the manufacture of another.

Following tin» statement of the law, Fry, J., referred to the case of 
Hrakom v. Huntard (1863), 1 II. & M. 447, 71 K.R. 195, where the won!» 

“Fxcelsior White Soap” were in quc*tion a* applied to a new white soft soap, 
which hail been invented by the plaintiffs, and held to Is- a good trademark. 
Hi- discusses this case in the following tenus, 7 Ch.D., at p. 838: “Now here, 
a* 1 (stinted out, the (ilaintiff* having invented, or their predecessor* in title 
having inventer!, a new subject-matter, use merely the name distinguishing 
that subject-matter, but do not use a name distinguishing that subject-matter 
as marie by them from the same subject-matter a» marie by other persons. 
The two cases are essentially different.”

A number of name» for drug* and medicines in the French Courts have 
been held mit to lie good trademark*. (Bee Allart, De* Marque* tie Fuhriqnc, 
1914, at 68, where the following, among many, were held not to lie good 
trademarks: “Chloralose,” “Antipyrene," “Lactopepine,” “Vaseline,”
“(ilycero-Kola," “Sirop 1'egliano," “( Hycerophosphinc,” “Phenoealyl,” 
“Adrenaline," “Pyramidon,” “Peptofor Perks d'ether.”)

The Linoleum case, 7 Ch.D. KM, above quoted, ha* been followed in 
nearly all succeeding Kngli*h case* on the same subject-matt it, ami ha* never 
been overruled or in any way limited. The other judgment of Fry, J., to the 
same effect in Siegert v. Findlater (1878), 7 Ch.I). 801, was followed by I<ord 
Davey in Cellular Clothing Co. v. Mniton and Murray, 11899] A.C. 326, which 
was quoted at length in the judgment of the Appellate Division of the Ontario 
Supreme Court, in Hubberaet Co. v. Borckk Hr*m. Co., Ud., 49 D.L.R. 13 
46 O.L.R. 11.

Annotation.

I
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Annotation. The doctrine laid down in the Linoleum cane was adopted and approved 
by the United States Court, in Singer Mfg. Co. v. June Mfg. Co. (1894), 
163 U.8. 169, in which the American, English and French authorities were all 
discussed.

Similar facts to those that issue in the foregoing case were in question in 
a corresponding United States case, the situation differing, however, in that in 
the United States, a patent had been taken out on the medicine “Castoria,” 
whereas in Canada no patent had been taken out. The case reached the 
Court of Appeal, in the United States, under the title of Centaur Co. v. 
Heinsfurter (1898), 84 Fed. Hep. 955, at 957, in which part of the judgment 
read: “It matters not that the inventor coined the word by which the thin»! 
has become known. It is enough that the public has accepted that won! as 
a name of the thing for thereby the word has become incorporated as a noun 
into the English language, and the common property of all. (Singer Mfg. Co. 
v. June Mfg. Co., 163 U.8. 169.)" And at page 959: “Tha the word 
‘Castoria’ has become the one name by which this medicine is generally known, 
does not admit of doubt. The testimony make this perfectly clear. No 
other name is suggested by which the article is called. It is universally bought 
and sold as ‘Castoria’ and not by any other name. Indeed, the Court might 
almost take judicial notice of this fi.it."

The doctrine of the Linoleum case has been quite recently explained in 
the Chocaroon* case, which is perhaps the most recent case in (ireat Britain 
dealing with this class of trademark, vis: Re Williams Lid. (1917), 34 R.P.C. 
197, 33 T.L.R. 199, in which Warrington, L.J., said, at p. 204: “The danger 
of allowing the name given to a new article to be registered as a trademark 
is that the article may become known and popular under that name, ami other 
persons, though they have a right to make and sell the article, are practical 1\ 
debarred from doing so, because the public would refus» to buy it unless sold 
under the name by which they know it. The owner of the trademark may thus 
obtain a monopoly in the goods by having the exclusive right to use the name 
(See per Parker, J., in the case of Philippart v. William Whilely Ltd., 1190S| 
2 Ch. 274, 25 R.P.C. 572.) In my opinion on the evidence it is clear that the 
word has been used, and is proposed to be used, as the name of the article put 
upon the market by the applicants under that name, and not bond fide for tin- 
purpose of distinguishing the applicant’s goods from those of other makers

The United States Supreme Court discussed this in the case of 
Holtapfels Co. v. Rahtjen's Co. (1901), 183 U.8. 1, where there was a British 
but no United States, patent on paint for ship’s bottoms. Part of the judg 
ment read, per Peckham J., at p. 9: “ThiswayofdesignMingtheoompositn.il 
was employed by Raht jen, in Germany, for his own sales and Suter, Hartmann 
& Co. simply copied his method of describing the same. How else could this 
article thereafter be described? When the right to make it became public, 
how else could it be sold than by the name used to describe it? And when a 
person having the right to make it described the composition by its name 
and said it was manufactured by him, and said it so plainly that no on. 
seeing the label could fail to see that the package on which it was placed was 
Rahtjen’s composition, manufactured by Ilolsapfe! & Co., or Holsapfeb' 
Composition Company (Limited), how can it be held that there was am 
infringement of a trademark by employing the only terms possible to describe 
the article, the manufacture of which was open to all? Of necessity when
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the right to manufacture became public the right to uae the only wort! descri|>- 
tive of the article manufactured lx-aune public too."

(See, aleo, “Valvoline" for oil in He Leonard <i Ellis's Trade Mark 
(1884), 26 Ch.D. 288. “Haematogen” for a chemical product, in He Hotnnul 
v. Bauer dt Co. (1904), 22 R.P.C. 43, 21 T.L.R. 80. In re Magnolia Metal Co., 
[1897] 2 Ch. 371, 391.)

On the other hand, the following worda have liecn supported as trade­
marks, some of them as being fancy words: “Bovril,” [1896] 2 Ch. 600, 13 
tt.P.C. 382; “8olio," [189S] A.C. 571, 15 R.P.C. 470; "Vaseline," (1902)
2 Ch. 1, 19 R.P.C. 342; “Chartreuse,” [1910] A.C. 262, 27 R.P.C. 268; 
“Alundum” (1919), 36 R.P.C. 153; "Lactohaciline” (1912), 29 R.P.C. 497 
"Microbe Killer" (1897), 28 O R. 612; "Tabloid," [1904] 1 Ch. 736, 21 R.P.C. 
217; "Painkiller" (1867), 13 Gr. 523; “C.A.P.” (1902), 4 O.L.R. 546; “Gripe 
Water" (1915), 3? R.P.C. 173, 85 L.J. (Ch.) 27; “Fruitalive*" (1912), 8 
D.L.R. 917, 14 Can. Ex. 30; “Tachytype,” [1900] 2 Ch. 238, 17 R.P.C. 380.

In the matter of the Varttenj<d>rikcn Trade Mark, Somatose (1893), 11 
R.P.C. 84, the majority of the Court held that tlie word “Somatose," used a* 
the name of a pharmaceutical product, was descriptive and therefore not a. 
good trademark; Lindley, L.J., dissented and in his opinion said: “If a iierwin 
selects as a trademark for his goods a weird which no one has ever heard of 
lief ore, no injury is done to any one simply Ix-cause he is prevented from taking 
the same word to designate Ids goods. The inconvenience, moreover, is not 
so great as represented. No one would care to register ns a trademark a new 
word, which would not lie likely to attract customers, and lie remembered. 
A good catch word is what is wanted, and this practically limits the choice 
of new words."

In the Solio case, Kant man etc., Co. v. ComjArolUr-denrral oj Colt tit*, etc., 
[1898] A.C. 571, 15 R.P.C. 476, Lord llerschell, referring to, and disapproving 
the Somatose case, said, [1898] A.C., at 580-581 : “The vocabulary of the Eng­
lish language is common property; it liclongs alike to all; and no one ought to 
be permitted to prevent the other memlieni of the community from using, for 
purposes of description, a word which has reference to the character or quality 
of the goods . . . But with rt-gard to words which are truly invented
words—words newly coined—which have never theretofore lieen used, the 
case is, as it seems to me, altogether different ; and the reasons which required 
the insertion of the condition are altogether wanting. If a man has really 
invented a word to serve as hie trademark, what harm is done, what wrong is 
inflicted if others be prevented from employing it, and its use is limited in 
relation to any class or classes of goods to the inventor? ... An invented 
word is allowed to be registered as a trademark, not as a reward of merit, 
but because its registration deprives no member of the community of the 
rights which he |Kieeeeees to use the existing vocabulary as he pleases.”

In Celluloid Mfg. Co. v. CeUonxU M/g. Co. (1887), 32 Fed. 94, at 98, 
Bradley, J., of the Supreme Court of the United States, said: “As to the com­
plainant’s alleged right to the exclusive use of the word ‘celluloid’ as a 
trademark, and the defendant’s alleged imitation thereof. On this branch 
of the case, the defendant strenuously contends that the word 'celluloid' is 
a word of common use as an appellative, to designate the substance celluloid, 
and cannot, therefore, be a trademark; and, secondly, if it is a trademark the 
defendant does not infringe it by the use of the word 'eellonile.' As to the

Annotation.
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Annotation, first point, it is undoubtedly true, as a general rule, that a word merely descrip­
tive of the article to which it is applied cannot lie used as a trademark. 
Everybody has a right to use the common appellatives of the language, and to 
apply them to the things denoted by them. A dealer in flour cannot adopt the 
word ‘flour’ as his trademark, and prevent others from applying it to their 
packages of flour. I am sat isfied from t he evidence adduced Indore me t hat t lie 
word ‘celluloid’ has become the most commonly used name of the substance 
which both parties manufacture, and, if the rule referred to were of universal 
application, the position of the defendant would be unassailable. But the 
sficcial case Indore me is this: The complainant’s assignors, the Hyatts, 
coined and adopted the word when it was unknown, and made it their trade­
mark, and the complainant is assignee of all the rights of the Hyatts. When 
the word was coined and adopted, it was clearly a good trademark. The 
question is whether the subsequent use of it by the public, as a common appel­
lative of the substance manufactured, can take away the complainant’s right. 
It seems to me that it cannot.”

The word “Fruitatives” was held to be a valid trademark, Fruitativrs 
Ltd. v. La Compagnie, etc., 8 D.L.R. 917, 14 Can. Ex. 30.

In Linotype Co.'* Trade Mark case, |1900) 2 Ch. 238, 17 R.P.C. 380, the 
Linot ype company of England was |iermitted to register the word “Tachytype” 
although it was a name invented by an American company which iiern.itted 
the Linotype company to use it in England, apparently retaining the right to 
use the name in the United States.

In some instances a secondary meaning has been held to have been 
established for worth which, in their primary sense, would be descriptive, or 
not sup|Mirtuhlc as a trademark.

In Heddmway v. Hanham, 118901 A.C. 199, at 212, 13 R.P.C. 218, Lord 
Ilerschell said: “Lord Westbury pointed out that the term ‘Glenfield’ had 
acquired in the trade a secondary signification different from its primary one; 
that in connection with the word starch it had come to mean starch which 
was the manufacture of the plaintiff,” and also [1890] A.C. at p. 210: "The 
names of a person, or words forming part of the common stock of language may 
become so far associated with the goods of a particular maker that it is capable 
of proof that the use of them by themselves without explanation or quali­
fication by another manufacturer would deceive a purchaser into the belief 
that he was getting the goods of A. v hen lie was really getting the goods of B.”

In Key v. Leeoulurur, [1908] 2 Ch. 715, 25 R.P.C. 265, Lord Alverstone, 
C.J., said (25 R.P.C., at 284): “Had Chartreuse, in the year 1903, acquired, 
in England, in the liqueur market, a secondary meaning? And if it hud acquired 
a secondary meaning who is entitled to the benefit of the liqueur protected by 
that secondary meaning?” And continuing, the Lord Chief Justice said: 
”1 have not the slightest doubt that for a great many years liefore 1901 the 
word ‘Chartreuse’ or ‘Grande Chartreuse’ had acquired in the English liqueur 
market the secondary meaning that it was a liqueur manufactured by the 
monks of the monaster)’.”

Se.i also Crorident Chemical Works v. Canada Chemical Co. (1902), 4 
O.L.R. 545 (1902), 3 Com. L.R. 414 as to “C.A.P.”; Hucyrus Co. v. Canada 
Foundry Co. M912), 8 D.L.R. 920, 14 Can. Ex. 35; Ho*Ion Kuldter Shoe Co. \ 
lioston KuHnr Co. (1902), 32 Can. S.C.R. 315; Montgomery v. 7’A<wi/wfin. 
[18911 A.C. 217, 8 R.P.C. 361.
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As stated above, whether or not a word hint acquired a secondary meaning 
is a question of fact, as in the Cellular case, (18991 A.C. 320, at 33ft, where 
Halsbury, L.C., said : “It cannot be denied, therefore, under those cir mu­
st ances, that it was for the appellants to establish if they could, that an ordinary 
word in the English language, properly applicable to the subject-matter of 
the sale, was one which had so acquired a technical and secondary meaning 
differing from its natural meaning, that it could be excluded from the use of 
everything else. That is the pnqtosition the pursuers had to make out.”

It is easier to prove a secondary meaning where the word is a fancy or 
invented word; see per Dird Davey, in the Cellular case, [18991 A.C. 32ft, 
.it p. 343: “But there are two observations which must be made; one is that 
a man takes u|*»n himself to prove that words, which are merely descriptive 
or expressive of quality of the goods, have acquired the secondary sense to 
which I have referred, assumes a much greater burden—and indeed a burden 
which is not inqiossible, but at the same time extremely difficult to discharge- 
a much greater burden than that of a man who undertakes to prove the same 
thing of a word not significant and not descriptive but what has Is-eii 
compendiously called a ‘fancy’ word.”

A class of cases which differs somewhat in type from those discussed 
almve, is the so called Ymkishire Helixh case in which the trademark was sup- 
IHirted largely on the grounds that the infringer did not |s>ssess the secret of 
its manufacture, and, therefore, could not make the same article. Hirmingham 
Vinegar tireu'ery Co.,y. Pou*Il (1897) A.C. 710,11 H.P.C.720. There Lord Hhand 
said, at pp. 730-731 : “When a purchaser came into the market and asked for 
‘Yorkshire Relish' . . . the result of the purchase was that the plaintiff
got the benefit of it and it appears to me under those circumstances the 
defendants were not entitled, by using the same name for the article, to ap­
propriate those profits ... 1 think it has not lieen made out that there
was a direct representation, or that there was such representation by means 
of the labels, because I have rather felt that the argument . . . that the
labels were of the kind sufficiently to distinguish the article was a sound 
argument. But there remains the fact that this article was called by the name 
‘Yorkshire Relish,' and in this |>articulur case, whatever may lie said of others, 
it occurs to me that the more use of the words ‘Yorkshire Relish' was a repre­
sentation that those were the goods manufactured by the plaintiff, for this 
reason: that the plaintiff had given that name to his goods, he exclusively had 
made goods of that class; and the public had bought those gisais to an extent 
which had given the plaintiff very large profits . . . It is what may lie
called a fancy name in its outset and it apfs-ars to me to remain the same still. 
It is not such a case as was put in the course of the argument of a (icrson giving 
a mere description of the article he makes by describing the materials from 
which it is made, such us ‘whole meal broad,’ or the like. A trader who sella 
whole meal bread could never complain of another coming forward and using 
the same term. But when ‘Yorkshire Relish' is given—not as a description 
of the article, but as something that would enable jiersons to identify the 
article as of the same manufacture as they had Indore—the very use of the 
term ‘Yorkshire Relish’ ap|ieurs to me to lie a representation that the article 
sold is the article which the plaintiff makes. Therefore, on that ground, ae 
well as upon the ground that this is really not 'Yorkshire Relish* at all, as it 
was made by the plaintiff, I am of opinion that the judgment of the Court 
below is sound.”

See, also, the remarks by Alvcrstone, C.J., in Key v. I^roulurier, |1908] 
2 Ch. 715, 25 R.P.C. 2ft5, at 284.
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BLACK v. McKEAN

■Voeo Sadia Supreme Court, Harrt*,C.J., Huxh, U and Lonçiry, JJ., H\ti All K J 
and Chinhotm, J. January It, I9tl.

Kstoppkl (I 111 Ci—87»)—Wbitti:s agreement Verrai. RERREsENTA­
TIONS AN TO MEANING—INTERPRETATION.

When a representation is made by one party to another, with the 
intention that the latter ahmild art U|a>n it, and he lines bo, the former 
is precluded or estopped from imuntaininR anything contradictory In 
the représentation aa between himself and the latter.

Appeal by defendant from the judgment of Mellialt, J., in 
an action claiming a declaration that plaintiff had performed 
all the conditions and stipulations of a certain agreement, entitling 
him to the reconveyance of a 1 limiter property conveyed as security 
for advances made for the purpose of enabling him to complete 
the purchase of the property and to carry on lumbering o|teration« 
on the property. Hefore action plaintiff had fully paid all advances 
made and had relieved defendants from all liability under the 
agreement. Defentiants claimed, nevertheless, that they wen 
entitled to hold the property until plaintiff had fully lumliered 
it and disposed of the lumlier as provided in the agreement. 
Affirmed.

S. Jenle, K.C., for appellant.
W. A. Henry, K.C., for respondent.
Harris, CJ.:—I have reached the conclusion, though not 

without some doubt, that the judgment of the trial Judge ought 
to be upheld and that clause 1 of the agreement ought to be 
interpreted as having reference to the period when the security 
was in force and t'tat it ceased to have any effect when the loan 
and all advances were repaid.

If the parties contemplated what defendants now claim it is 
impossible to understand the recital or the concluding itaragrapli 
of the agreement. They are lajth inconsistent with the claim 
now set up. The recital refers to the agreement to guarantee 
the advance to lie made by the Bank of Montreal to complete tin 
punitaae of the property and the agreement to arrange for advances 
by the bank for the operations of the year 1914, and the agreement 
to purchase the cut of lumlier for the year 1914, and then proceeds:
amt as security' therefor the said party of the first part has agreed to assign 
etc. . . . and has also agreed that the title to the said property shall Is- 
eonveyed to the said parly of the second |iart to be held by him as secun 
for the performance of this and said other agreement etc.
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The said other agreement means tlie agreement for the sale of 
the cut of lumber on the property for the year 1914.

It will he noted that there is no reference whatever to the 
lumber to be cut on the lot after the year 1914.

The concluding paragraph of the agreement deals with the 
case of default in )iayment ; provides for a sale and the application 
of tlie |,"Oceeds as follows:
in the first pince to the expenses of such sale or sales and necessary con­
veyances and secondly so far as they sill go to or towanls the repave son 
. . . of any sums that he may have [stid or l>e liable for under said guaruitee 
or may have advanced hereunder together with interest, ex|ienaea, costs, 
charges, rates, assessments, moneys paid on account of rates taxes ami im|Kisi- 
lions or such portion thereof as may remain un|wid and thirdly to or towards 
any sums otherwise accruing due by the said party of the first part his heirs 
etc.

There is in this clause no provision for any payment of anything 
to McKean in respect to the uncut ixirtion of the Ittmls-r on the 
land in question and that, together with the omission in the 
recital is, I think, a clear indication against the contention now 
set up on behalf of tlie defendants. Clause 1 can only lie rear! 
consistently with these two clauses if it is understood as having 
application so long only as there is anything due to McKean in 
respect to the sums guaranteed or advanced.

It is imjiortant also to rememlier that there was no provision 
for advances except for the one year, t.e., 1914; that there was 
a special agreement for tlie sale of the cut for 1914, and no such 
agreement with regard to the cut of succeeding years; and it is 
dear from the evidence that neither of the parties expected a cut 
of more than three million feet in a year, so that it would take 
tin > ears to cut off the whole thirty million feet.

All these things indicate that the agreement was intended to 
mean what the plaintiff swears George McKean said it did mean. 
The trial Judge lielieved the plaintiff's evidence as to the statement 
made by George McKean at the time of the execution of the 
agreement and it would seem tliat a statement made under such 
circumstances would estop George McKean—and equally so 
those claiming under him—from setting up a contention that the 
agreement meant anything different from what he then said it 
meant.

The plaintiff had a limited education and no legal adviser, 
and McKean had the agreement drawn up by hie own lawyer and
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plaintiff relied upon McKean’s statement as to the meaning of 
the document.

In Moncricff on Fraud and Misrepresentation, 1891, at p. 
235, a familiar principle is stated thus:

Where one person makes a representation to another knowing that he is 
al>out to act upon it and intending that he should act upon it, and the other 
does act upon it, the former is thereafter precluded or estopjied from main­
taining what is contradictory to his representation as between himself and the 
person to whom he makes the representation. It is not necessary that the 
|»arty representing should know that his representation is false.

This is hut another way of expressing what Lord Blackburn 
said in Hurkinshaw v. Xicoll* (1878), 3 App. Cas. 1004, at 1026, 
that:

When one says to another, “I take upon myself to say such and such 
things do exist and you may act upon the basis that they do exist,” and the 
other man does really act it|xm that basis, it seems to me it is of the very 
essence of justice that between those two partie» their rights should be regu­
lated, not by the real state of the facts, but by that conventional state of facts 
upon which the two parties agree to make the basis of their action and that is 
what 1 apprehend is meant by estoppel in pais or homologation.

1 have no doubt Mr. George McKean was quite honest in saying 
what he did as to the meaning of the agreement and it is only 
because of his death that the question arises; but it does not 
make any difference whether or not George McKean tielieved the 
meaning of the contract to l»e as he stated it to the plaintiff. 
The principle governing it is Chus stated in Kerr on Fraud and 
Mistake, 5th ed., 1920, at pp. 519 and 520:

Where a person obtains a contract by mistake or mis-statements inno­
cently made, he cannot retain the advantages he has gained when he discovers 
his mistake. If he does so his innocent mis-statement becomes from that 
moment a deliberate mis-statement, or, in other words, fraud.

And see Jessel, M.R., in Redgrave v. Hurd (1881 >, 20 Ch.D. 1 
at 12 et »eq.

There may lie a difficulty about the plaintiff succeeding upon 
his own evidence alone as to this statement of George McKean 
by reason of the lack of sufficient corrolioration, but the case 
«Iocs not depend u|>on that alone, and there is some corroboration.

1 would dismiss the apjieal with costs.
Russell, J.:—I have not licen able to discover any ambiguit \ 

in the agreement between the parties for the lumliermg of the 
property therein referred to. It recites the arrangement for 
advances to the plaintiff by the late George 'McKean and the
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agreement made Iwtwren them for the lumlx-r to lie wild to McKean, 
being the proiluet of the lumlwring season of 1914. It then pro­
vide* for the conveyance to MeKean of the property which wan 
under an agreement of purehaiw by plaintiff from the Nova 
Scotia Lumlier Company, to lw held by MeKean a* iweurity for 
the performance of the agreement of which the recital in jwrt. 
and alno of the agreement intended to I war the name date, but 
which in in fai t dated a day earlier, for the sale of the 1914 lumlwr. 
The agreement of which the recital in part contain* a clause pro­
viding that the plaintiff «hall, with reanonahle promptin'** and 
diligence, completely lumlwr the pro|wrty, and will rut. «aw and 
deliver to MeKean all the lumlwr on *aid property, and alno that 
no other lumlwr nhall lw rut on naid property, nor nhall any 
lumlwr cut from the property lw nold to any other pernon or 
person* than the said McKean.

The plaintiff reserve* to him self a right to sell the property 
free of the agnwment. and, consistently with tlw intention that 
McKean should have the profit* on handling all the lumlwr on the 
property ; it provide* that should the plaintiff exercise thi* right 
of sale he will pay fifty rent* |wr thousand on the estimated quanti­
ty of lumber on the property, lew* such |*irtion thereof a* should 
have lwen already handled by MeKean.

A conic it ion advene- to thi* const met ion is last'd on the 
provision ihat if the plaintiff should fail to repay the advance* 
made by MeKean. or the loss by fin1 or otherwise, or breach by 
the plain*iff of hi* agreement with MeKean, the latter should 
have the right to sell the property after certain notice to the 
plaintiff and that there i* no provision in thi* event for any com­
pensation to MeKean for hi* low* on the unexecuted |iart of the 
plaintiff’s covenant to well and deliver to him all the lumlwr on 
the land. I do not see why we should change the reading of 
the unambiguous covenant of tlw plaintiff to manufacture and 
ileliver to McKean all tlw lumlwr on the land merely because 
the agnwment doe* not in it* term* provide an adequate remedy 
for the breach of the covenant.

It is suggested that MeKean was under no obligation to make 
any advances to plaintiff for any lumlwring operations after the 
year 1914. There may lw mon- Hum one good reason for that. 
As a matter of fart, I understand from the evidence that furtlwr
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advances were made for two seasons after 1914, but I attach no 
importance to that fact. Quite possibly the plaintiff w.is sanguine 
enough to believe that no further advances would be necessary, 
or quite as possibly he relied upon the desire of the lumber mer­
chant to secure the trade as a sufficient guarantee that the neces­
sary advances would lie forthcoming. But even if there were no 
explanation whatever for the omission to provide for further 
advances the fact would not, under any principle of construction 
of which I am aware, enable the Court to alter the explicit agree­
ment between the parties, or to hold that the defendants who now 
stand in McKean’s shoes are not entitled to retain the property 
as security for the performance of the agreement.

It is sought to vary the writing to make it consistent with 
a conversation as to its meaning that is said to have taken plan 
between the parties before the execution of the document and 
the trial Judge has found as a fact that such a conversation took 
place, although one of the parties to the conversation is dead 
and the plaintiff’s statement is directly contradicted by a witnes> 
who swears that he was present throughout the whole conversation. 
I think the authorities arc very strong and clear against the 
reformation of an instrument in writing on such evidence. I am 
under the impression that before such a writing can be reformed 
there must be proof almost as full as that required in a criminal 
case. However that may be, I am quite certain that the evidence 
in the present case falls short of the requirement for a reformation 
of the agreement.

In my opinion the appeal should lie allowed with costs and 
the plaintiff’s claim dismissed.

Since the foregoing was written, I have had an opportunity to 
read the opinion of my brother Ritchie in wiiich relief is proposed 
to be given as in a case of fraud. I do not understand that fraud 
was charged or that the trial Judge found fraud. The case lor 
fraud should, I assume, be as fully proved as a case for rectifica­
tion, as to which the authorities, English and American, chiefly 
American, will be found collected in the American case of Southard 
v. Curley (1892), 134 N.Y. Rep. 148; 3 Keeners Cases on Equity 
Jurisdiction 460.

Longley, J., concurred with Harris, C.J.Long ley, J.
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Ritchie, E.J.:—I base my judgment on the fraud which I 
think the evidence discloses. After the bargain was made between 
the plaintiff and George McKean, W. K. McKean went out and 
had the agreement drawn up by a lawyer. The plaintiff, who 
is since deceased, was a man of limited education, but the clause 
as to all the lumber drew from him an objection, whereupon he 
was told by George McKean, who is also since deceased:

The meaning and intention of this agreement is that we hold all the 
lumber on this property until we are paid off all our advances with interest; 
that means to say, you can’t sell any lumber off this property until you cut 
enough to pay us all off, because if you did we would not have security, and 
that is what the agreement means.

The plaintiff said, “If that is what that means, all right,” 
and he signed on that understanding. The Judge has made a 
distinct finding as to this conversation.

The evidence was contradictory as to whether the statement 
was made or not; the Judge had to decide as to whether Black 
or W. K. McKean was telling the truth. He saw and heard them 
both and I have no hesitation in accepting his finding as con­
clusive of the fact that the conversation did take place. The 
defendants are in exactly the same position as George McKean 
would lx? if he was alive and making the contention which the 
defendants are now making. Once we get the fact that George 
McKean made the statement attributed to him, then it follows 
that if the defendants’ present contention is correct, the statement 
was a false one. It was that statement which induced the con­
tract; the plaintiff signed on that understanding. In my opinion 
a man who obtains a contract by a false statement ought not to be 
permitted to benefit thereby. In Redgrave v. Hurd, 20 Ch.D. 
1, at 12, Jessel, M.R.. laid down a rule which I think is appli­
cable to this case :

According to the decisions of Courts of Equity, it was not necessary, in 
order to set aside a contract obtained by material false representation, to 
prove that the party who obtained it knew at the time when the representation 
was made that it was false. It was put in two ways, either of which was suf­
ficient. One way of putting the case was: “A man is not to be allowed to get 
a benefit from a statement which he now admits to be falpe. He is not to be 
allowed to say, for the purpose of civil jurisdiction, that when he made it he 
did not know it to be false; he ought to have found that out before he made it.” 
The other way of putting it was this: “Even assuming that moral fraud must 
be shewn in order to set aside a contract, you have it where a man, having 
obtained a beneficial contract by a statement which he now' knows to be false, 
insists upon keeping that contract. To do so is a moral delinquency; no man
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Black It cannot lx* successfully urged as an answer that the plaintiff
McKean. might have found out for himself what was the fact as to tlie-

Ritchie, E. J. in tent ion of the agreement. I quote again from the same judgment 
of Jessel, M.R., 20 Ch.D. at 14:

Another instance with which we are familiar is where a vendor makes a 
false statement as to the contents of a lease, as, for instance, that it com an 
no covenant preventing the carrying on of the trade which the purchaser i- 
known by the vendor to he desirous of carrying on upon the propert y. Although 
the lease itself might lx* produced at the sale, or might have been open to tin- 
inspection of the purchaser long previously to the sale, it has been repeatedl\ 
held that the vendor cannot be allowed to say, “You were not entitled in 
give credit to my 81810106111." It is not sufficient, therefore, to say that the 
purchaser had the opportunity of investigating the real state of the case, 
but did not avail himself of that opportunity.

The fact that the representation to which I have referred 
was made is referred to in the statement of claim and denied in 
the defence. Fraud is not specifically charged in the statement 
of claim, hut under our system of pleading any necessary amend­
ment ought to be made as a matter of course.

No question of surprise1 e-an arise as the representation is set 
out in the statement of claim.

Chisholm, J.

In regarel to the question of corroboration, all that I think i> 
necessary is that there should be some corroborative evidence of 
the fact that the agreement was held as security only, and as to 
this I adopt the opinion of the trial Judge.

I would dismiss the appeal with costs.
Chisholm, J.:—I have come to the conclusion, but not with­

out considerable doubt, that the defendants’ appeal should lie 
dismissed. Our Evidence Act, R.S.N.S. 1900, ch. 163, sec. 35 
(1), provides that:
in any action or proceeding in any Court by or against the heirs, executors* 
administrators or assigns of a deceased person, an opposite or interested party 
to the action shall not obtain a verdict, judgment, award or decision therein 
on his own testimony or that of his wife, or of both of them, in respect to any 
dealing, transaction, or agreement with the deceased or in respect to any act, 
statement, acknowledgment, or admission of the deceased unless such 
testimony is corroborated by other material evidence.

The plaintiff’s success in this action turns upon his own evidence 
of the conversation carried on between himself and the late George 
W. McKean at the time the documents were prepared and exe-
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cuted. Plaintiff’s version of the conversation must have the 
statutory corroborât ion in order to enable him to obtain a judg­
ment in his favour, ami the trial Judge finds the necessary corrolm- 
ration in some of the terms of the agreement which he holds to lx* 
ambiguous. Whether such corroboration as the statute requires 
can be furnished by recourse to some of the clauses of an ambiguous 
document is the point as to which 1 have doubt. I shall, however, 
agree that the appeal should be dismissed.

Appeal dismissal u'ith costs.

N. S.

8.C.

Chisholm. J.

ATTORNEY-GENERAL for MANITOBA v. KELLY. MAN.

Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and rj \
Dennisioun, JJ.A. December I, 1920.

Arbitration (§ III—17)—Award—Jurisdiction of umpire—Jurisdiction
EXCEEDED—RlOHTH OF COURT ON APPEAL AWARD BAD IX PART—
Remainder to stand.

On a motion to set aside an award on the ground that the arbitrator 
has exceeded his jurisdiction, the Court is not confined to the award 
hut may look at all material used on the motion and receive parol evidence.
When an award is had in part, and the had part may he severed from the 
rest, the award will stand in so far as it is good, and the other part will 
he treated as null.

|Sec annotation, 39 D.L.R. 2181

Appeal by defendants from a judgment of Curran, J. (1019), Statement. 
48 D.L.R. 536, on a motion to set aside or vary an award made 
by an umpire. Reversed in part.

A. J. Andrews, K.C., for appellants.
J. Ii. Coyne, K.C., for respondent.
Perdue, C.J.M.:—The statement of claim in this action sets Perdue, c.j.m. 

forth that a contract in writing, dated July 10, 1913, was entered 
into between His Majesty represented by the Minister of Public 
Works of the Province of Manitoba and the defendants, therein 
called the contractor, for the erection and completion of the 
buildings known as the “New Parliament Buildings” in the city 
of Winnipeg. The works to tie done were to tie in accordance with 
the specifications and drawings accompanying the contract and 
with such other working and detailed drawings as Should be 
furnished to the contractor from time to time by the architect 
from time to time specially employed by the Minister of Public 
Works. The contract-price for the completion of the works was 
12,859,750.

12—56 D.L.R.
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It is a matter of history that at the session of the Manitoba 
legislature in the early part of the year 1915, it was charged 
by the Opposition in the legislative Assembly that by collusion 
between certain officers and employees of His Majesty anil tin- 
defendants large sums of public money had been by various 
methods improperly paid to the defendants, that inferior work 
and materials had been furnished and excessive prices had hem 
paid to the defendants. A royal commission was issued to make 
enquiry into the truth of these charges. The rejiort made 1 \ 
this commission is referred to in para. 5 of the judgment of Mathers, 
C.J.K.B. (see 48 D.L.R. 53G), which contains the submission in 
the present case.

In the early half of the year 1915 a etumge of Government 
took place. On July 21, 1915, an action was commenced by 
the Attorney-General for the Province of Manitoba for and on 
behalf of His Majesty, The King, in the right of the Province 
of Manitoba, against the defendants in respect of the matters 
arising out of the claims above mentioned. The statement of 
claim is of great length and makes many charges of fraud against 
the defendants, of collusion and conspiracy lietween them and 
various officers and employees of His Majesty in connection with 
the erection of the parliament buildings, causing great loss and 
damage to the Province. The plaintiff made claim for the follow­
ing relief :

(1) A declaration that all the said contracts are null, void and of no 
effect ; (2) In the alternative, a declaration that all the said contracts wen- 
obtained by fraud and should be set aside, that all the said contracts wire 
collusive and fraudulent and were obtained by conspiracy, fraud and collusion 
with officers and employees of His Majesty and that the same should be set 
aside; (3) Damages, or in the alternative repayment of all moneys lien in- 
before referred to as paid to the defendants; (4) Repayment of all moneys 
improperly or wrongfully obtained or paid to the defendants, including nil 
repayments or overpayments; (6) Such further and other relief as to this 
Honourable Court may seem meet; (6) Costs.

By their statement of defence the defendants claim that all 
the contracts were duly and regularly entered into by the defend­
ants wore in fact executed and delivered “and were and still 
are in full force, virtue and effect." They admitted the payments 
made and claimed that such payments had been authorized by 
statutes passed in the years 1912-1915. They denied the charges 
of fraud, collusion and conspiracy. They denied the charges
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made in the statement of claim and aver that departures from 
the original contract and additional works undertaken were 
authorised by His Majesty’s Ministers, the Minister of Public 
Works and the architect in charge. They also set up ratification 
by the select standing committee on public accounts to whom 
the matters in question were referred by the legislative Assembly. 
These are the main defences. The defendants also put in a set-off 
and counterclaim in which they claimed on various grounds the 
sum of $2,379,137.

The action came on for trial l>efore Mathers, C.J.K.B., on 
March 22, 1917, and a judgment was then pronounced with the 
consent of all parties. This judgment is set out in full by Curran, 
J., in the judgment which is the subject of this appeal, 48 D.L.R. 
536. Pursuant to the above consent judgment, the appraisers 
having failed to agree, the umpire named therein made an appraisal 
or award in the form of a report dated May 25, 1917, which is 
also set out in full in Curran, J.’s, judgment, 48 D.L.R. 536. 
It shews a balance of $1,207,351.65 due from the defendants to 
the plaintiff. A motion was made to a Judge of the Court of 
King’s Bench by way of appeal from and to vary, set aside or 
amend the award of the umpire. The motion was made both in 
Court and in Chambers. Many grounds were taken on the 
motion. These are also set out by Curran, J., in the above 
judgment.

The material used upon this appeal is so vast that I shall not 
attempt to give a summary of it. Discussion may be almost 
wholly confined to the consent judgment pronounced at the 
trial, which forms the submission in the case, and to the award 
of the umpire.

Paras. (1), (2) and (3) of the judgment are of such importance 
that I shall quote them in full. They are as follows:

It is ordered and adjudged: (1) That all the contracts referred to in the 
statement of claim herein he and the same arc hereby set aside. (2) That the 
plaintiff do recover from the defendants: (a) The sum of $1,680,956.84, in 
which amount is included the sum of $500,000, the amount of a certain bond 
dated July 31, 1913. (b) All loss to the plaintiff by reason of defective
workmanship and materials including the reasonable costs of ascertaining and 
remedying such defects. Provided that in ascertaining such amount the 
appraisers, or in case of disagreement, the umpire, shall be the judges as to 
whether or not the work was defective and to what extent, and shall also be 
the judges as to what extent the investigations carried on for the purpose of 
ascertaining and remedying such defects were necessary, and what amount of 
money, if any, paid for that purpose shall be charged to the defendants.
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(3) The defendants shall be entitled to set off against the am .Hint provide! 
for in para. 2 hereof: (a) The fair value of the work done, and material- 
provided by the defendants on the new parliament buildings in the city of 
Winnipeg so far as erected on May 19, A.D. 1915, on the basis of a fair con­
tractors’ price (including reasonable contractors’ profit) for the work done 
and materials furnished, having due regard to the character of the same and 
the pur|K»scH for which same was intended; in regard to the value of the work 
and material consideration shall lie had of prevailing prices at Winnipeg at 
the time the work was done, and in estimating the rates for men employed 
the fair wage schedule of the Government as it stood in July, 1913, shall In- 
followed. (b) The value of the plant and materials taken over by the Govern­
ment as at the time they were placed on the ground, (c) The fair value of 
any work which had been done which was afterwards torn down and replaced 
by the defendants by order of the provincial architect on account of and made 
necessary by change or changes in plan.

By para. (11) of the judgment it is declared that the appraisal 
made thereunder shall not lie subject to the provisions of the 
Manitoba Arbitration Act, R.8.M. 1913, ch. 9. The Court must, 
therefore, in dealing with this matter resort to its inherent juris­
diction over awards: That the duty imposed on the “appraisers” 
and on the umpire by the judgment was a submission to arbitration 
is, I think, clear beyond doubt. They had to do more than 
make a mere valuation. Their duty involved a judicial enquiry. 
They are to be the “judges” whether the work was defective and 
to what extent, and also be the “judges” as to what extent the 
investigations carried on were necessary: para. (2), sub-sec. (/>). 
As authority for the view I take, I need only refer to the judg­
ments of Cockbum, C.J., and Blackburn, J., in In re Hopper 
(1807), L.R. 2 Q.B. 367, 8 B. & S. 100.

Under para. (2), sub-sec. (6), of the umpire’s report he awards 
as loss to the plaintiff “by reason of defective workmanship and 
materials, including the reasonable costs of ascertaining and 
remedying such defects,” the following items:
One-half cost of Royal Commission appointed to investigate all 

matters in connection with the New Parliament Buildings, 
known as the “Mathers Commission.” Cost item, 868,968.07. .$ 34,484.03

One-half cost of physical investigation made on the New Parlia­
ment Buildings, which investigation disclosed the fact that 
caisson foundations were defective. Cost item, 810,675.03... 5,337.51

Portion of cost in repairing caissons up to February 28th, 1917... 160,306.63
Loss by reason of defective and improperly cut stone work........... 12,531.57
Loss by reason of sundry items of improper work............................ 3,247.05
Estimate of expenditure necessary to complete the repair of

caisson foundations......................................................................... 615,213.00

(Total) Under para. 2, sub-sec. (b). $831,11978
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Only two of the al>ove items, the first and the last, were 
contested.

I do not think that the Court can interfere with the award 
upon the first item. It is authorised under the words “including 
the reasonable costs of ascertaining . . . such defects” in
sub-sec. (b), and amplified by the further words in that sub­
section
and shall also lie the judges as to what extent tin* investigations carried on 
for the purpose of ascertaining . . . such defects were necessary, and
what amount of money, if any, paid for that purpose shall he charged to the 
defendants.

I think these words fairly cover the item. As to the quantum 
the decision of the umpire under para. (6) is final.

The main question in this appeal arises in connection with the 
above item of $615,213. This stands by itself separate and 
distinct from the others and it clearly shews on the face of the 
award what the item was intended to coxer. It is the umpire’s 
“estimate of expenditure necessary to complete the repair of 
caisson foundations.” The sum in question was awarded under 
IMira. (2), sub-sec. (6), of the judgment which contains the sub­
mission. If it is not chargeable against defendants under that 
sub-section there is no other part of the judgment which will 
authorise it.

By sub-sec. (b) the plaintiff is to recover from the defendants 
all loss to the plaintiff by reason of defective workmanship and materials, 
including the reasonable costs of ascertaining and remedying such defects; 
and the appraisers or the umpire are to be the judges whether 
the work was defective and to what extent, and also 
to what extent the investigations carried on for the purpose of ascertaining 
and remedying such defects were necessary, and what amount of money, 
if any, paid fur that purpose shall be charged to the defendants.

Now when wre examine the other items awarded by the umpire 
against defendants under sub-sec. (b) we find the first item of 
$34,484.03, already discussed, which covered part of the investi­
gations of “all matters in connection with the new Parliament 
Buildings.” The second item is one-half the cost of the physical 
investigation of the buildings which disclosed that caissons were 
defective, the sum of $5,337.51 lieing awarded in respect of this 
item. The third item awrards against defendants $160,306.63 
as I>ortion of costs in repairing caissons up to February 28, 1917. 
Then come two items: one, “loss by reason of defective and impro-
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petty rut stonework the other, “loss by reason of sundry items 
of improper work.’' These five items are each figured down to a 
cent and shew aetual expenditure by the plaintiff which the 
umpire finds is chargeable against the defendants under the terms 
of sub-see. (6).

The item of $615,213 shews on its face that it has never Ixen 
expended. It is merely an estimate ol" expenditure that may lie 
made in the future, but may never be made. The word “loss' 

in para. (2), sub-see. (6), taken in the connection in which it is 
found means money loss—money out of pocket. This appears 
clearly when we turn to para. (12) of the judgment. That 
paragraph directs that if upon striking the balance lietween the 
parties a balance is found in favour of the plaintiff, the defendants 
shall pay to the plaintiff the balance so found with interest at 
5% per annum from July 1, 1914, to date of payment. The 
Government is deemed to lie out of pocket that much since that 
date. But, as the item of $615,213 forms jwirt of the balance 
found by the umpire in favour of plaintiff, the defendants un­
charged interest at the rate of 5% per annum on that item from 
July 1, 1914, although the amount has never been expended. The 
judgment is dated March 22, 1917, and the award, May 25, 1917. 
The item of $160,306.63, found by the umpire, covered the cost 
of repairing caisson foundations to February 28, 1917.

I think that on the face of the award and the judgment con­
taining the submission the umpire exceeded his powers ia respect 
of the item of $615,213 and took upon himself to decide something 
which is not within the submission.

If it be open to the Court to look at the affidavits and other 
evidence filed on the motion, the above conclusion will apixar 
stiH more clearly. It was objected by counsel for the plaintiff 
that evidence outside the submission and award could not k 
used on this motion. That, no doubt, is the general rule where 
one of the parties seeks to appeal from or review the finding of 
an arbitrator upon the merits. But where the award is attacked 
on the ground that the arbitrator has exceeded his authority and 
awarded on a matter or matters not submitted to him, evidence 
may be given to establish the fact. There is ample authority for 
this.

In In re Green and Balfour Arbitration (1890), 63 L.T. 325, 

at 327, a ease in the Court of Appeal, Fry, L.J., said:
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The first and most important question in this case is: What was the 
subject in dispute between the parties when the arbitration was had recourse 
to? That is a subject upon which, according to all the authorities, parol 
testimony may lx; received, and of course must lie received, because otherwise 
arbitrators might be taking upon themselves to determine matters which had 
never l>een in any way submitted to them.

It follows that if an arbitrator has taken upon himself to 
decide some matter not referred to him by the submission, evidence 
may be given of the fact that lie so exceeded his authority. Such 
evidence was received in the following amongst many other 
cases: lions v. Boards (1838), 8 Ad. & El. 291, 112 K.IL 817: 
Price v. Popkin (18139), 10 Ad. & El. 139, 113 E.R. 33: In n 
Morphett (1845), 2 Dow. & L. 9G7. Even the arbitrator himself 
may be examined upon this point. In In re Dan Valley liy. 
(1868), L.R. 6 Eq. 429. at p. 435, Giffard, V.-C., said:

1 can see no reason why the arbitrator should not lie just as well «idled 
as a witness as anybody else, provided the points a* to which he is culled 
as a witness are proper points upon which to examine him. If there is a 
mistake in point of subject-matter—that is, if a particular thing is referred 
to an arbitrator, and he lias mistaken the subject-matter on which lie ought 
to make his award, or if there is a mistake in point of legal principle going 
directly to the basis on which the award is founded—these an- subjects on 
which he ought to be examined, and also grounds for setting aside his award.

It is for the Court, and not for the arbitrator to decide whether 
the matter in question is one which was agreed to lie referred to 
arl lit ration: Piercy v. Young (1879). 14 Ch.D. 200. In Product 
Mr» Co. v. Olympia Oil and Cake Co., [1916) 1 A.C. 814, at 
p. 327, Lord Parker of Waddington said:

The binding force of an award must depend in every case on the sub­
mission. If the question which the arbitrator takes upon himself to decide is 
not in fact within the submission the award is a nullity. The arbitrator 
cannot make his award binding by holding contrary to the true facts that the 
question which he affects to determine is within the submission.

See also Lord Sumner’s statement to a similar effect at p. 329.
I think the evidence adduced to shew that the umpire exceeded 

his authority in respect of the item of 8615,213 was receivable. 
Burt, the appraiser appointed by the defendants, made an affidavit 
relating to the proceedings before the arbitrators. He verified 
the discussions that took place between the appraisers and the 
umpire which had been taken down in shorthand by a Court 
stenographer and extended into an ordinary typed report. Hurt 
was cross-examined on this affidavit. He also gave evidence 
before Curran, J., on the application to set aside the award. An
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affidavit made by John Woodman, an engineer employed by the 
Government, whose report is referred to in para. (5) of the judg­
ment of Mathers, C.J.K.B., was filed in support of the motion, 
and also an affidavit of Paul (’. B. Bchiolor, an engineer employed 
by the Government to design a caisson foundation for the new 
Parliament Buildings.

Burt’s evidence shews that no extensixe examination of the 
caissons was made by the appraisers or umpire and that they 
were subjected to no tests to ascertain their bearing capacity, 
although para. (7) of the judgment authorised the appraisers and 
the umpire to “cause any work to be uncovered or any investiga­
tions to be made which the appraisers agree upon or the umpire 
desires." A discussion that took place between Burt and the 
umpire as to how the latter arrived at the amount of the item of
$615,213 is found at p. 672 of the report of the arbitration pro­
ceedings. It is as follows, the umpire being called the “Chairman.’’

Mr. Hurl : ... In effect it holds him (Kelly) responsible for landing 
the piers on hardpan? The Chairman: Yes, and especially in the other purls 
of the building where the rock was so close. Mr. Hurt : Is that the sun e baos 
for the making of the charge against him, or is it also based on a conclusion 
that the piers, as they stand, arc not capable of carrying the load? The 
Chaim an: It is not based on any knowledge that they are incapable, but bawd 
on tht uncertainty resjtecting their condition and that what has been disclosed 
is sufficient reason for holding him responsible for the replacement.

This shews that the ump* e had not taken steps to ascertain 
the condition of the caissons in question and had no real knowledge 
whether they were sufficient for their purpose or not. He based 
his finding "on the uncertainty respecting their condition.” It 
is shewi that this uncertainty might have been removed by a 
thorough examination and test of the caissons which did not 
take iace. The almve reply of the umpire to Burt’s question 
si i * that the umpire contemplated replacement of the caissons 
and not mere repairs.

The Government after obtaining the advice and assistance of 
eminent engineers repaired, and, as it is claimed by them, strength­
ened and added to the foundations put in by the defendants. They 
then proceeded with and completed the buildings on these founda­
tions. The cost of the repairs and additions has been charged 
against the defendants and is covered by the item of $160,306.53. 
Adding to this the item of $615,213 the defendants arc charged 
in respect of the foundations with a total amount of $775,519.
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As against this the umpire allowed them $340,000 for constructing 
the foundations in the first place. This leaves them indebted to 
the Government in respect of this part of the work to the amount 
of over $435,(XM), with interest at 5c/( since July, 1014. The 
result of thi1 award is that the Government received a free gift 
of the foundations and also the sum of $435,000 to secure it against 
any “uncertainty respecting their condition.” < hi the procmlings 
before the umpire Oxton, the Government appraiser, objected to 
the sum of $340,000, claiming that a foundation of the best mater­
ials and of sufficient strength to carry the building could have 
been put in for less than $2(X1,(MX). If the umpire had allowed 
Oxton’s contention the above sum of $435,000 would have been 
largely increased and the discrepancy between the cost of the 
caissons as allowed and the cost of merely repairing them would 
lie still more remarkable.

A perusal of the evidence confirms me in the conclusion that 
the uni] lire took an erroneous view of his duties under the sub­
mission and exceeded the powers conferred upon him in so far 
as the item of $015,213 is concerned. It is urged that this vitiates 
the whole award. I do not take that view. The item is separate 
and distinct from the rest of the award and can be struck out and 
deducted from the balance found against the defendants without 
interfering with the validity of the award in other respects.

Johnston v. Cheape (1817), 5 Dow. 247, 3 E.R. 1318, was an 
appeal from an award made by an arbitrator. The submission 
authorised him to cause a river to be deepened and widened and 
to proportion the expense of the improvements amongst the 
parties to the arbitration according to the benefit received by 
each. He made his award, but directed each of the parties to 
keep the river banks op]X)site his land in good repair, a matter 
that had not been authorised by the submission. The House of 
Lads held on appeal that the direction as to repair of the river 
banks was in excess of the powers of the arbitrator but should be 
considered as an excess not vitiating the other parts of the award. 
The authorities are clear that where an award is bad in part, 
hut the bad portion is clearly severable from the rest, the award 
may stand in so far as it is good, the faulty portion being treated 
as null. I would refer to Russell on Arbitration and Award, 
9th ed., at pp. 214-216, and the cases there cited.
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Another ground for setting aside the award was strongly 
urged licfore this Court. It is claimed by the defendants that 
Oxton, one of the appraisers, with the purpose of prejudicially 
affecting the mind of the umpire, sent to him prior to his (the 
umpire’s) entering upon his duties a copy of the evidence taken 
lx'fore the Public Accounts Committee, the Mathers Commission 
anil the evidence taken thereunder, all of which contained serious 
charges against the defendants connected with matters to he 
dealt with by the arbitrators. The umpire states that he did not 
read the documents above mentioned. Para. (7) of the judg­
ment containing the submission declares that the appraisers uuil 
the umpire are to lie entitled to form their own opinion as to the 
fair value and proper charge to be made in respect of all matters 
referred “from their own knowledge, inspection or examination, 
or from other source as they may deem proper." The judgment 
refers to the report of John Woodman, and appendix thereto, 
made to the Mathers Commission which are to be taken as correct 
insofar as certain quantities and measurements were concerned. 
I cannot say that the umpire would be acting improperly if with 
this reference he mail the rest of the evidence before the com­
mission. He might, under the authority given him by the sub­
mission, regard it as a source from which he could derive informa­
tion. The same may be said of the evidence before the Public 
Accounts Committee, which probably related to the same matters.

There is also a charge that Oxton when furnishing a copy 
of the report of Svenn Bylander, an engineer employed by the 
plaintiff to investigate and report on the sufficiency of the caissons, 
handed to Burt, the other appraiser, a copy of the same document, 
but from which the last page had been removed, Oxton stating 
at the time that the part omitted had no bearing upon the matters 
under consideration. The part suppressed was important anil 
may have influenced the umpire in awarding to the Government 
the item of $615,213. But as this item should, in my opinion, lie 
struck out on the grounds I have already mentioned, I do not 
think that the defendants’ ease suffered by Oxton's action.

I would allow the appeal to the extent of striking out of the 
award the item of $615,213 and reducing the amount found in 
favour of the plaintiff to the sum of $502,138.65. The costs of
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anil incidental to the motion to the Court of King’s Bench and 
the costs of the appeal to this Court should lie paid by the plaintiff, 
to be set off, pro lanto, against the amount due to the plaintiff.

Cameron, J.A. (dissenting) :—This matter comes liefore this 
Court by way of appeal from the judgment of Curran, J., 48 
D.L.R. 536, who refused to give effect to the defendants’ motion 
to set aside, vary or amend the award made by Robert Macdonald, 
the umpire named in the judgment herein, which was pronounced 
March 22, 1917, by Mathers, C.J.K.B. (see 48 D.L.R. 536), with 
the consent of all parties and duly entered. By its terms two 
appraisers weie appointed who were to agree so far as they could 
u]mn matters of difference and in the event of the appraisers 
leing unable to agree “such matters shall lie referred by either 
appraiser to Roliert Macdonald, of the City of Montreal, Architect 
and Engineer, who is hereby by both parties agreed to as Empire 
and whose decision shall be final.” The umpire’s “report shall 
lie linal and conclusive between the parties and may be made a 
rule of Court; and this judgment shall lie a final judgment for 
the amount shewn in said report except as hereinafter provided."

Nothing in the subsequent part of the judgment affects the 
considerations raised liefore the Court. It is further declared 
that the provisions of the Manitoba Arbitration Act, R.S.M. 
1913, eh. 9, shall not apply.

The umpire accordingly made his report, which was filed in 
the Court and without anything further a certificate of judgment 
for the amount of the balances found by the umpire was filed 
in the land titles office as a judgment against the defendants for 
*1,207,351.65.

The judgment and the report of the umpire are both set 
out in the judgment of Curran, J., 48 D.L.R. 536, as also are the 
grounds on which the motions before him were based. It is to be 
noted that an independent motion is made directly to this Court 
as well as that by way of appeal.

It is to be borne in mind that Macdonald was the nominee 
of the defendants as much as he was that of the plaintiff and 
his name appears in the judgment. By its terms “the judgment 
shall lie a final judgment for the amount shewn in said rejiort,” 
and when the report is filed “the defendants shall pay the amount 
so found with interest.” Such amount thus becomes inserted
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in the judgment and an integral jiart of it and of the certificate 
issued thereunder. The judgment, a judgment by consent, has 
not been set aside. It certainly cannot l>e set aside in proceedings 
such as these, but would need to lie impeached by separate action 
or petition. To set aside or amend the report cannot affect the 
judgment, in which it is, in effect, inscribed and which remains 
in full force. In this view of the facts the conclusion seems to me 
to follow that these motions aie misconceived and futile and on 
this ground alone should be dismissed. •

I shall, however, refer to other matters which were discussed 
on the argument.

A great deal of material was presented to Curran, J., on the 
motion before him, to all of which objection was taken (48 D.L.R. 
536). A stenographic report of the proceedings liefore Macdonald 
was put in. I am at a loss to know on what ground this report 
can lie considered as evidence for any purpose whatever. The 
only argument that was put forward to supjiort it was the assertion 
that the appraisal proceedings were taken down in shorthand by 
the direction of Macdonald, wrhieh cannot affect the question of 
admissibility in the slightest.

Apart from that consideration, it was argued that all the 
evidence presented by the defendants on the motion liefore 
Curran, J., is inadmissible. This contention is well supi>orted 
by the authorities, several of which are referred to by Curran, J., 
in his judgment. Even in the case of an ordinary award it is well 
settled that the Court, on reviewing an award, is confined to the 
evidence contained in the award itself or in some contemporaneous 
document connected therewith. These exceptions have been, in 
recent years, further enlarged co include the case where the 
arbitrator admits a mistake as will tie seen later.

In Fuller v. Fenmck (1846), 3 C.B. 705, 136 E.R. 282, it was 
held that the Courts cannot inquire whether the conclusion of 
the arbitrator was right or not
unless they could, upon the face of the award, distinctly see that the 
arbitrator, professing and intending to decide in' accordance with law, had 
unintentionally and mistakenly decided contrary to law. [Per Wilde, C.J., 
at p. 712.J There is nothing upon the face of this award to shew that the 
conclusion the arbitrator has come to is not a perfectly just and right one. 
[Per Maule, J., at p. 713.)

In Holgate v. KiUick (1861), 7 H. & N. 418, at 422, 158 E.R. 
536, Wilde, B., says:
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The principle to l>e collected from the later cases is plain, viz., that the 
Courts will not look at anything for the purpose of reviewing the decision 
of an arbitrator upon the matter referred to him, except what appears on the 
face of the award, or some paper so connected with the award as to form part 
of it.

On the argument Bramwell, B., referred to Leggo v. Young 
(1855), 16 C.B. 626, 139 E.R. 904, where the umpire had written 
a note to a party to the award, on a separate paper, expressing 
an opinion as to costs. It was held that the iiarties were bound 
by the award and the accompanying note could not be looked
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In Hodgkinson v. Femie (1857), 3 C.B. (N.S.) 189, at 200, 
140 E.R. 712, Lord Cockbum held the effect of the authorities to 
be that “unless there be something upon the face of an award to 
shew that the arbitrator has proceeded uikjii grounds which are 
not sustainable in point of law, the Court will not entertain an 
objection to it.”

Williams, J., says at p. 202 that there are only two grounds 
uj)on which an award can be set aside, corruption or fraud, and 
“where the question of law necessarily arises on the face of the 
award, or upon some paper accompanying and forming part of 
the award.”

This case was referred to and followed in Latta v. IYalUtridge 
(MSI),S P.B. (Ont.) 157.

In Hogge v. Burgess (1858), 3 H. & N. 293, at 298, 157 E.R. 
482, Watson, B., says: “Where an arbitrator professes to decide 
according to law, but does not do so, if the mistake appears on 
the face of the award, or is disclosed by some contemporaneous 
writing, the Court will set aside the award.”

In Dinn v. Blake (1875), L.R. 10 C.P. 388, an award under 
the Common I,aw Procedure Act was involved. After the Master 
had made his award against the plaintiff he had stated in conver­
sation with the plaintiff the grounds on which he had decided. 
The plaintiff sought to shew that the grounds so stated shewed 
that the Master had erred in law. It was held by the Court, 
composed of Brett, Denman and Archibald, JJ., that an award 
will not be sent back to an arbitrator on the grounds that he has 
made a mistake in law, except where the arbitrator admits his 
mistake.
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In t v. Lemay (1890), 18 (’an. 8.C.R. 280. it was held 
that :

An award will not be set aside on the ground that a memo., furnished 
by the arbitrator to the losing party after its publication, shewed that tin- 
accounts between the parties were adjusted upon a wrong principle, the 
defect, if any, not being a mistake on the face of tlie award or in some paper 
forming part of, and incorjiorated with, the award, and there being no adivi­
sion by the arbitrator himself that he had made a mistake.

Strong, J., says, at p. 284:
Nothing in the law relating to arbitrations and awards is better estab­

lished than the rule that the Court will not set aside or otherwise interfere 
with an award on the ground of mistake in the arbitrator either as regards 
the law or the facts, except in certain well defined cases.

These exceptions are, first, where the mistake appears on the face of 
the award, or in some paper which forms part of the award and is by reference 
incorjiorated with it. Secondly, in cases where the arbitrator himself states: 
“That in his opinion he has made a mistake of law or fact and was desirous of 
the assistance of the Court, and willing to reserve his decision on the point 
on which he beliçved himself to have gone wrong.”

In Doe dent Stimpson v. Emmer&on (1847), 9 L.T. (().$.) 199, 
objection was taken to an award of an arbitrator to whom all 
matters in difference were referred on the ground that it was clearly 
erroneous in point of law. It was held by Wilde, C.J., that :

The Court has no more authority to review the arbitrator’s decision ujx>n 
a point of law referred to hirn than upon a jioint of fact. Whatever may have 
been formerly the understanding, it is enough to say that in modern times 
the decisions are distinct and uniform, that if parties choose to refer a matter 
of law to an arbitrator his decision upon the matter is final.

This decision is thus referred to by Lord Halsbury, L.C., in 
Adams v. Great North of Scotland Ry. Co., [1891] A.C. 31 at 39-1(1.

And in the Court of Common Pleas, 40 years ago, in a case in which 
the arbitrator had a question of law submitted to him according to the 
ordinary forms of pleading, the Court, having come to the conclusion that 
the decision of the arbitrator was, in the sense in which they understood 
the words, erroneous in deciding upon a question of law on demurrer, never­
theless held that the parties having submitted that question to the 
arbitrator, it was for the arbitrator to determine it; in their own language, 
the parties had agreed to accept the arbitrator’s decision upon the question 
of law, as well as his decision upon the facts. In the Court of Queen’s Bench, 
30 years ago, that decision was adopted as being the law which would guide 
the Court in the decision of such questions.

I refer also to Lemay v. McRae (1889), 16 A.R. (Ont.) 348, 
and In re Hohenzollern Actien Gesellschafl and the City of London 
Contract Corp. (1886), 54 L.T. 596.

In Shortridge v. Young (1843), 12 M. & W. 5, at p. 6, 152 K.R. 
1087, Lord Abinger says:
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If the parties consent to the Judge’s disposing of the matter himself 
in a summary manner, the effect of the statute is to constitute him an arbi­
trator for that purpose, and his decision cannot be reviewed.

Subject to these exceptions and to the exception of fraud or 
misconduct on the paît of the arbitrator, the validity of awards 
is now upheld by the Courts whether the findings have to do with 
the law or the facts.

The rule is founded on sound policy as is stated by Parke, B., 
in Phillips v. Evans (1843), 12 M. & W. 309, at p. 312, 152 E.R. 
1216, cited by Martin, B., in Hogge v. Burgess, 3 H. & N., at p. 
297.

“Although we may possibly do some injustice in particular cases, I think 
it better to adhere to the principle of not allowing awards to be set aside 
for mistakes, and not to open a door to inquire into the merits, or we shall 
have to do so in almost every cast-.” That (Martin, b., says] was clearly the 
old rule.

It is most applicable in a case such as this, where the umpire 
is named by both parties and given by consent embodied in a 
judgment of the Court the most extensive powers. The umpire 
is not bound by the rules of evidence but can form his own opinion 
in respect of all matters submitted from his own knowledge, 
inspection, examination or from any other source he may deem 
proper. Thereon he is to make his findings which it is agreed 
shall be final and conclusive between the parties as the judgment 
declares.

Taking the exceptions to the general rule that the Courts 
will not interfere with an award on the ground of mistake as 
they arc stated by Strong, J. (18 Can. S.C.B., at 284), there is 
here dearly no mistake wiiich api>ears on the face of the award 
or in any paper that forms part of it and is incorporated in it. 
Nothing of the kind appears. The notes of the proceedings before 
the board are not evidence for any purpose. They certainly do 
not form part of the report or award and are not incorporated 
in it. Nor have we before us any admission or statement by the 
umpire that he has made a mistake either of law or fact which 
he wishes reviewed. There is no ground whatever asserted to 
lead us to supjxise that the arbitrator is satisfied that there has 
been a mistake.

This conclusion obviates the necessity of going into the items 
mentioned in the report which were discussed before us at great 
length. It was sought to give a narrow and strained construction
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■to the judgment, but it» term» are amply wide to include the 
umpire’» finding» a» those are stated in the report and beyond 
these we cannot go. On the fare of the report there i» nothing 
to shew that the umpire dealt with any subject outside the term* 
of the judgment.

There remain the questions involved in the alleged fraudulent 
conduct or misconduct of Oxton and of Macdonald.

It must I*1 remarked that one item of these cliargcs, that involved 
in the alleged suppression of a put of Bylander's report, was not 
made jrart of the defendants’ case until added by amendment 
at the trial, though the facts were known long previously.

The charges made against Oxton are that he forwarded to the 
umpire in Montreal the evidence lreforc the Public Account* 
Committee, the Mather» Commission and the evidence taken 
therein and the rejiort thereupon; and that he shewed the rejxirt 
of Svenn Bylander, an engineer employed by the plaintiffs to 
report on the sufficiency of the caissons, to the umpire but part 
of it only to Burt, the appraiser for the defendants.

As against Macdonald it is charged that he concealed from 
Burt the fact that he had the various documents sent him by 
Oxton and that he imposed on Burt by falsely and dishonestly 
stating to him that the part omitted from the Bvlander rejxirt had 
no lmaring on the matters under consideration.

There are other charges sjx>cified in the notice of motion but 
these were not dwelt on in the argument.

An elaborate argument on this branch of the ease was addressed 
to the Court and numerous cases liearing on the independence 
and impartiality required of arbitrators were cited : Racev.Arvlermn 
(1886), 14 A.R. (Ont.) 213; Conmeev.C.P.R.Co., (1889), 16 O.B.639. 
and Harvey v. Shelton (1844), 7 Beav. 455,49 E.R. 1141, and others. 
These cases were all decided on the particular circumstance- 
involved ami an1 not applicable to the facts here. The impression 
left on my mind on the argument was that a manifest attempt 
was I*>ing made to exaggerate the importance of incident* that 
were of little substance and, on reflection, I see no reason to alter 
my opinion. I agree with the views expressed on the subject 
by Curran, J., 48 D.L.K. 536.

Macdonald was selected as umpire liccausc of his high character 
and professional standing. The questions presented him for
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solution and erttkment wore such as he wiu familiar with in his 
professional capacity. He has not made known on what evidence 
he proceeded, or on what grounds, or by what reasoning or calcula­
tions he arrived at his findings. It was and was by the parties 
intended to De, a matter for his sole judgment. The presumption 
is that he has carried out the tenus of his appointment to the 
best of his ability and judgment and with a just regard for the 
interests of all parties. It accomplishes nothing whatever to 
rebut this presumption, when the defendants on unwarranted and 
flimsy grounds seek to repudiate the decision of a tribunal of their 
own selection.

I would uphold the judgment appealed from 48 D.L.K. 530, and 
dismiss the appeal and the motion made directly to this Court.

Fullerton, J.A.:—This is an application to set aside an award 
made by Rolxrt Macdonald, the umpire named in the judgment 
entered in this action on March 22, 1917. Vnder that judgment 
certain matters in difference between the plaintiff and the defend­
ants arising out of the construction of the new Parliament Buildings 
in Winnijieg were referred to two appraisers, being Stephen Clifford 
Oxton appointed by the plaintiff and H. I. Burt appointed by the 
defendants. The judgment provided that in the event of the 
appraisers not being able to agree on any of the matters referred 
the same should be referred to Robert Macdonald as an umpire.

Sixteen grounds of objection to the award are set out in the 
notice of motion but only three were seriously pressed in the 
argument.

They were:
(1) Misconduct on the part of Oxton, prior to the commencement of the 

hearing: (2) Misconduct on the part of both Macdonald and Oxton in the 
course of the hearing; (3) That the sum of $615,213, charged against the 
defendants in connection with caisson work, should not have been so charged 
because it was not a loss to the plaintiff by reason of defective workmanship 
and materials within the meaning of para. (2), sub-sec. (6), of the said 
judgment.

I shall deal with these grounds in their order.
The defendants complain that on April 17, 1917, Oxton sent 

to Macdonald, who was then at his home in Montreal, certain 
documents which had a tendency and were intended to prejudice 
the latter against the defendants.
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These documente were: (1) The evidence given t>eforv I lie 
Public Accounts Committee of the Legislature at the session of 
1915; (2) Public Works Department Report for 1914; (3) Public 
Works Department Report for 1915; (4) Report of Royal Commis­
sion appointed to enquire into certain matters relating to the new 
Parliament Buildings. At the same time Oxton wrote to Mac­
donald a letter in which he said:

In order that you may hate some knowledge of the matter under dis­
cussion and at the same time provide you with some literature which may 
be interesting reading on your journey West, 1 am forwarding to you, under 
separate cover, four pamphlets as follows:
mentioning the names of the pamphlets enumerated above. He 
concludes: “Perusal of these will make you somewhat acquainted 
with the conditions which have led up to the present situation."

He signed his letter “S. C. Oxton, Deputy Minister,” he 
being at the time Deputy Minister of Public Works.

Now para. (10) of the judgment in this action under which the 
arbitration w as held provides that :

If the umpire dies or refuses or is unable to act, another umpire who 
shall be an architect or engineer and a British subject resident within the 
Dominion of Canada, but not within the Pnwinec of Manitoba, shall be appointed 
by a Judge of said Court.

The selection of Macdonald, who lives in Montreal and the 
provision for the appointment of an umpire from outside the 
Province in the event of his being unable to act shew' very clearly 
that what the defendants desired and what the plaintiff agreed 
to was that the umpire should l>e a man who could approach his 
duties with an entirely unprejudiced mind and without any know­
ledge of the many scandals in connection with the Parliament 
Buildings which had been so much discussed throughout the 
Province and with which the defendants had been so prominently 
identified.

Notwithstanding this provision of the judgment, Oxton. the 
representative of the plaintiff, in direct violation of the spirit 
of the agreement, sent to Macdonald the documents above referred 
to which contain a complete history' of the defendants’ connection 
with the Parliament Buildings. Had no such clause as I have 
referred to been contained in the judgment Oxton had no right 
whatever to send these documents to Macdonald. His conduct 
in doing so cannot lx* too strongly condemned. His object in 
sending them could only have been to prejudice Macdonald against 
the defendants.
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Until the umpire had formally begun his investigations neither 
side had any right to furnish him with material l>earing on tlie 
matters into which he was to inquin1. Macdonald, although he 
probably knew nothing of the terms of the judgment, appears to 
have had quite a different conception from Oxton of the conduct 
and duties of an umpire in his position for he says in his affidavit 
filed in answer to this application :

I have never read the evidence l>efore the Public Accounts Committee. 
I did not read the rcjxjrt of the Mathers Commission, nor the re|M>rts of the 
Public Works Department, prior to my arrival in Winnipeg, as I jirejirred 
to keep an open mind until both sides could be heard.

In view, however, of the fact that Macdonald did not read the 
documents sent him by Oxton I think the first ground taken by 
the defendant fails.

Coming now to the second ground taken by defendants, 
namely, misconduct on the part of both Macdonald and Oxton 
during the course of the hearing, this is based on the following
facts:
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Daring the course of the proceedings Oxton handed to Mac­
donald a report made by S. Bylander to the Minister of Public 
Works, dated December 7, 1916. He also gave a copy of this 
report with the last page detached to Burt.

According to the reported minutes of the proceedings a dis­
cussion then took place as follows:

The Chairman: You are referring to the two reports? Mr. Burt: Yes, 
the second one particularly. The Chairman: 1 have them both in my pos­
session. Mr. Burt : I have the first in full, but I have not the last page of the 
second. Mr. Oxton: I shewed it to you, Mr. Umpire, but I didn't give Mr. 
Burt access to it because it concerned a question of policy that I didn't con­
sider he would be interested in. Mr. Burt : If it is a question of policy that 
affects this appraisal I might be quite interested in it. The Chairman: It 
does not.

The page of the report that was detached contained matter 
which, it seems to me, might have very considerable influence 
on the mind of an arbitrator. Among other things it contained 
the following:

There would be no object in selecting some of the caissons for examination, 
for in doing so there is an equal chance that the most inferior might be left 
uneriamined and the same uncertainty and risk would still remain. The cost 
of the work already done has been very great. Mr. Simon advised me that the 
Government was most reluctant to incur any expenditure that could ixissibly 
be obviated, and I find that at least 11,000,000 expenditure would still lie 
required to secure the foundations. In view of this I therefore recommend that
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the Government should take some risk and leave the remainder of the caissons, 
though unsatisfactory, as they are at present. Further cracks in the wall and 
settlement may be anticipated and will no doubt occur for some years to come 
Such settlements, however, are not likely, in my opinion, to cause any serious 
menace to the safety of the building and the risk the Government will 1* 
required to take is not excessive considering the cost entailed in making the 
work good. While therefore I recommend that no further expenditure shall 
be incurred, it would appear that the Government is entitled to compensation 
for taking over the faulty work and the accompanying risk.

Bylander, I understand, is one of the great authorities on 
building foundations and made a very thorough examination 
of the caissons supporting the Parliament Buildings. His opinion 
would naturally have great weight.

Burt was clearly entitled to see any document placed in the 
hands of Macdonald by Oxton.

The statement made by Oxton that the page of the rejHirt 
concerned a question of policy only and that.of Macdonald that 
it did not affect the appraisement were lioth, to say the least, 
inaccurate. It may be said that as Macdonald was at the time 
considering items upon which Oxton and Burt had failed to 
agree the latter’s functions had ceased and for that reason Hurt 
had no right to sec the document. The fact is that both Oxton 
and Burt were at the time acting as the advocates and using their 
best endeavours to forward the interests of the parties by whom 
they were respectively appointed.

In my view it matters not whether at the time they were 
acting in the cajiacity of advocates or as arbitrators, neither had 
any right to submit a document for the consideration of Mac­
donald without permitting the other to see it. I think the effect 
of what happened is to render the award void.

In case I may be wrong in so holding, I will proceed to con­
sider the third objection to the award, namely, the allowance by 
the umpire of the sum of $615,213 in connection with the caissons.

By his award the umpire charges the defendants with the 
sum of $160,302.62 for repairs to caissons and with the further 
sum of $615,213 which is stated in the report to be: “Estimate of 
expenditure necessary to complete the repair of caisson founda­
tion.” To the allowance of the latter item the defendants take 
strong objection : They contend that it does not represent a loss 
to the plaintiff by reason of defective workmanship and material' 
within the meaning of the judgment and that the umpire in 
allowing this item exceeded his jurisdiction.
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Mr. Coyne, on behalf of the plaintiff, contends that the Court 
on this motion cannot look at the affidavits and exhibits filed in 
Rupjxirt but are confined strictly to the judgment and award. 
He says that the award is regular on its faee and in the absenee 
of fraud is conclusive and binding on all parties.

It ndll lie necessary first to determine the jurisdiction of this 
Court over the award.

The judgment itself contains the following provision : “The 
appraisal hereunder shall not be subject to the provisions of the 
Manitoba Arbitration Act.” It is clear, therefore that the 
matter cannot come before us by way of apl>cul and that we have 
therefore no right to consider the merits or review the findings of 
the umpire.

A review of the authorities makes it clear that an award 
regular on its face can only lie attacked on three grounds: (1) 
Corruption on the i»art of the arbitrator; or (2) Excess of juris­
diction; or (3) Where the arbitrator himself states that he has 
made a mistake.

There is no question here either of corruption or mistake 
admitted by the arbitrator. There is, however, a very serious 
question as to whether or not the umpire has exceeded his juris­
diction.

Sir G. M. Giffard, V.C., in the ease of In re Dare Valley Ry.} 
Lit. 6 Eq. 429, at p. 435, said: (see judgment of Perdue, C.J.M., 
ante, p. 173).

1 think there can lie no doubt whatever that in considering 
whether or not the umpire has exceeded his jurisdiction we are 
entitled to look at the material filed. If this were not so there 
might lie many cases where arbitrators have plainly exceeded their 
jurisdiction yet the Court would lie helpless to interfere. Take 
for example an arbitration as to the value of lot A. The arbitra­
tors in fact value lots A and B and the award on its face fails to 
indicate this. On an application to set aside the award the 
Court could only be apprised of the tme facts by evidence. My 
view is that we arc entitled to look at all the material filed for the 
purpose of ascertaining if the umpire has exceeded his jurisdiction. 
See /n re Green and Balfour Arbitration (1890), 63 L.T. 325.

Para. (2) (6) of the judgment which confers the jurisdiction 
of the appraisers and umpire to deal with and ascertain the loss
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suffered by the plaintiff reails as follows: [See ante p. 169.] Pur­
porting to act under the authority of the above ]>aragraph of 1 lie 
judgment, the umpire charges Kelly with the following: [Item- of 
charges, see ante p. 170.]

The last item is the one in question.
Now in order to interpret the meaning of the clause in the 

judgment aliove quoted it is important and justifiable to look 
at the surrounding circumstances at the date of the judgment.

The plaintiff had prior to February 28, 1917, expended 
$237,099.54 in repairing certain of the old and putting down 
certain new caissons. They had also expended certain moneys in 
investigations made with a view to learning the condition of the 
caissons. The award charges the defendants with a portion of 
the above amount of $237,099.54, t.e., $160,302.62.

When these repairs were completed about the last of February 
1917, the construction of the building was proceeded with and 
although the building is now completed and occupied the plaintiff 
has not since expended a single dollar on caissons.

The situation at the date of the judgment w&> that the plaintiff 
had spent $237,099.54 in repairing the old and constructing cer­
tain new caissons. The plaintiff had also expended certain moneys 
on repairs to cut stone work and incuring certain other defects 
in the work. The superstructure had been erected on the caisson» 
and the work was proceeding.

The parties then agreed on the judgment containing the 
above-quoted para. (2) (6) (see ante p. 169).

The inqiortant question to be determined is the meaning of 
this paragraph—what jurisdiction did it confer upon the arbitra­
tors?

Reading the first paragraph of (2) (6) by itself it might at first 
appear that it covered some loss beyond the costs of “ascertaining 
and remedying such defects.” The word “such,” however, 
clearly refers to the “loss to the plaintiff by reason of defective 
workmanship and materials” and makes it clear that what was 
intended by this paragraph was the reasonable costs of ascertaining 
and remedying defects.

Going now to the second clause :
Provided that in ascertaining each amount (that is, the costs of ascer­

taining and remedying defects) the arbitrators shall be the judges as to a hether
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or not the work was defective, ami to what extent and shall be also judges as 
to the extent of the investigations carried on for the purpose of ascertaining 
and remedying such dejects.

This shows clearly that the parties had in mind that inves­
tigations had been carried on and defects had l icon remedied 
and were providing that the defendants should pay the costs 
which the plaintiff had incurred in ascertaining and remedying 
those defects.

MAN.
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Manitoba

Fullerton, J. A.

The sentence which follows makes this doubly clear “and what 
amount, if any, paid, for that purpose, shall be charged to the 
defendants.” Now the words “that purpose” can only refer 
to the previous words “ascertaining and remedying such defects.'»

In the light of the surrounding circumstances, the only con­
struction I can place on jwra. (2) (6) is that it authorised the 
arbitrators to charge the defendants the portion of the moneys 
already expended by the plaintiff in making repairs which they 
should think properly chargeable to him.

If I am right in this construction then clearly the umpire in 
charging the defendants with the sum of $015,000 for some possible 
exjtenditure the plaintiff some time in the future might make in 
re] wiring caissons clearly went beyond his jurisdiction and dealt 
with a subject-matter which was not referred to him.

The authorities shew that an award may lx? bad in i>art and 
good for the rest provided that the bad portion be clearly separable.
Russell on Arbitration and Award, 9th ed., p. 214; Johnstou v.
Cheape (1817), 5 Dow. 248, 3 E.R. 1318.

As the other members of the Court take the view that the 
suppression of the Bylander report is not a valid ground for 
setting aside the judgment, I will concur with Perdue, C.J.M., 
and my brother Dennistoun in a judgment striking out of the 
award the item of $615,213.

The plaintiff should pay the costs of the motion to the Court 
of the King’s Bench and the costs of this appeal.

Dennistoun, J.A.:—The parties to this action on March 22, Dennistoun,j.a. 

1917, having agreed upon terms, a consent judgment wras entered 
by Mathers, C.J.K.B., as set forth in full in the reasons for the 
judgment of Curran, J., from whom this appeal is taken, 48 
D.L.R. 536.
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The defendants had undertaken by written contracts to erect 
Parliament Buildings at Winnipeg. The buildings were partially 
completed when the judgment referred to was settled. By it 
the parties agreed in effect that all previous contracts should lie 
set aside and that the defendants should be paid the value of the 
work done and materials provided by them for such Parliament 
Buildings so far as erected on May 19, 1915, on the basis of a lair 
contractor's price, including reasonable contractor’s profit for work 
done and mat (‘rials furnished having due regard to the character 
of the same and the purposes for which same were intended, to­
gether with the value of plant taken over by the Provincial (lovom- 
ment.

In order to ascertain how accounts stood between the Govem- 
inent and the contractor it was further agreed that there should 
be set off against the contractor in favour of the Government the 
sum of $1,(>80,956.84 cash previously paid the contractor under tin- 
contracts abrogated by the judgment; and in addition all loss to 
the Government by reason of defective workmanship and materials, 
including the reasonable cost of ascertaining such defects.

Two appraisers and an umpire were appointed. The decision 
of the umpire in the event of the appraisers failing to agree was 
declared final and the judgment indicates the method of con­
ducting the appraisal in these words:

(7) The appraisers and the umpire are to be entitled to form their own 
opinion as to the fair value and proper charge or allowance hereunder to lie 
made in respect of all matters submitted hereunder from their own knowledge, 
inspection, or examination, or from other sources, as they may deem proper, 
and for that pur|>ose may cause any work to be uncovered or any investigation 
to be made which the appraisers agree upon or the umpire desires.

Para. (11) of the judgment provides that the provisions of 
the Manitoba Arbitration Act, R.S.M. 1913, ch. 9, shall not 
apply and para. (12) deals with the balance to be ascertained tut 
follows:

(12) If on striking the balance hereunder it is found that the balance is 
in favour of the plaintiff, and upon the said report being filed in Court in this 
action, then the defendants shall pay to the plaintiff the balance so found 
with interest at the rate of 6% per annum from July 1, 1914, to date of 
payment.

The appraisers and the umpire had many meetings extern ling 
over the greater part of the month of May, 1917, and on May 25 
their report was delivered. It found a balance of $1,202,351.65 
in favour of the plaintiff.
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This sum by virtue of the provisions of sec. (8) of the judg­
ment, became the final judgment of the Court and by para. (12) 
interest is payable thereon from July 1, 1914.

The judgment clearly shews that the intention of the parties 
was to make it unappealable; it was to terminate the litigation. 
The purpose was to obviate the necessity of going to trial, with 
the possibility of numerous appeals on the merits.

The field to be covered by evidence was so vast and the opinions 
and deductions of the most eminent engineers so conflicting, that 
the parties determined by a solemn agreement to l>e bound by the 
decision of the umpire and to leave him free to use his own know­
ledge based on personal observation or other evidence upon which 
he saw fit to rely. The umpire was the judge of both fact and law. 
The taking of legal evidence in the form generally demanded by, 
the tenus of submissions to arbitration was by the terms of the 
judgment in question expressly waived and by agreement of the 
parties the award might be based upon the professional opinion 
of the umpire after drawing upon reasonably available sources of 
information and his own observation and experience. He was 
carefully selected as an able and well-qualified engineer and 
architect, and unprejudiced resident of another Province and 
he 1 nought to the work a keen professional mind unbiased by 
any previous connection with the work or the parties.

The defendants have moved against the report of the umpire 
or his iward as it is differently styled by a consolidation of motions 
launched in Court and Chambers. These motions were heard 
by Curran, J., sitting as a Judge in Court and in Chambers, and 
dismissed by him, 48 D.L.R. 536. The defendants appeal to this 
Court.

The grounds of appeal, 16 in numlier, may for the sake of con­
venience in discussing them be reduced to three:

(1) That the report or award is against law, evidence, and the 
weight of evidence; (2) Misconduct on the part of appraiser Oxton 
and on the part of the umpire, Macdonald; (3) I^ack of jurisdiction 
in respect to items allowed.

There was submitted on the argument a voluminous book of 
notes taken apparently during the meetings of the umpire with 
the appraisers and purporting to record their remarks. It docs 
not appear that evidence was taken by calling witnesses to speak
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viva voce, but statements were taken, reports looked at, and 
personal inspection and examination of the work made. We 
are in ignorance as to what evidence was l>efore the umpire and 
have no means of knowing upon what he based his findings of 
fact.

The umpire admits no mistake on his part and should this 
Court set aside his award and refer the matter back to him for 
re-consideration, there is nothing to indicate that he would bring 
in a different finding from the one now before us.

Affidavits were filed on the motions before Curran, J., 4$ 
D.L.R. 536 et seq., to shew that the award was contrary to evidence 
and the weight of evidence. In my judgment upon the terms of 
the submission this should not have been done, as the opinions of 
engineers which are contrary to those of the umpire have no 
bearing whatever upon the questions which this Court may 
properly consider, and should be rejected as irrelevant and im­
material.

Macdonald, the umpire, says it will çost the Governme nt of 
Muiiitoba $615,213 to repair the caissons which the defendants 
have placed under these buildings; it is quite immaterial that 
Bylander is of opinion it will cost $1,000,000 to make these repairs, 
and Schioler is of opinion that he could put new' foundations under 
the whole building for $222,750.

The parties agreed in the most solemn manner to abide by the 
finding of Macdonald and unless it appears clearly that nis mind 
did not go with his award, that he was guilty of misconduct, or 
was corrupt, or that he clearly acted beyond the scope of the 
reference and dealt with matters which were beyond the scop' of 
the reference, this Court has no jurisdiction to set it aside.

In references by consent the general rule is that, the parties 
having chosen their own arbitrator to be the judge in the disputes 
between them, they cannot, when the award is good upon its 
face, object to his decision, either upon the law or the facts. In 
this respect the Courts do not recognise any distinction between 
the awards of legal and of lay arbitrators. Russell on Arbitration 
and Awards, 9th ed., p. 210. And at p. 211, the same author 
says:

There are many old cases in which the question as to how far an alleged 
erroneous decision of an arbitrator would induce the Courts to set aside
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or remit an award was discussed, but the modem cases clearly establish that 
the Courts will not send back an award to the arbitrator on the mere ground 
of mistake. But where there has been corruption or fraud, where there is 
a mistake of law or fact apparent on the face of the award, or where the 
arbitrator himself admits that he has made a mistake, the award will be set 
aside or remitted to the arbitrator.

In support of this statement of the law many eases may he 
quoted. I content myself by referring to a few of them.

In Hodgkinson v. Fernie (1857), 3 C.B. (N.&.) 18V, at 200, 
140 E.R. 712, still quoted with approval, Cockbum, C.J., said:

It is not easy to reconcile all the decisions as to how far the Court will 
interfere with the detemiination of an arbitrator whether upon the law or 
upon the facts. But the modern cases which have been cited certainly go the 
length of deciding, that, unless there be something upon the face of award 
to shew that the arbitrator has proceeded upon grounds which are not sus­
tainable in point of law, the Court will not entertain any objection to it.

In 1861, Wilde, B., said in Holgute v. Killick, 7 H. & N. 418, 
158 E.R. 536:

The Courts will not look at anything for the purpose of reviewing the 
decision of ap arbitrator upon the matter referred to him, except what appears 
on the face of the award or some paper so connected with the award as to form 
part of it.

Adams v. Great North of Scotland Ry., [1891] AX'. 31, sets 
forth the view of the House of Lords upon the practice which 
at one time prevailed of reviewing awards upon the merits, and 
states that such practice is now obsolete. Lord Halsbury, L.C., 
says at p. 39:

There is no doubt that at one time the Courts in both countries (England 
and Scotland) treated themselves rather as being in the position of Courts 
of Appeal, and examined whether or not the conclusion at which an arbitrator 
had arrived was sound, both in point of law and in point of fact. ... In 
the Court of Common Pleas, 40 years ago, in a case in which the arbitrator 
had a question of law submitted to him according to the ordinary forms of 
pleading, the Court, having come to the conclusion that the decision of the 
arbitrator was, in the sense in which they understood the words, erroneous 
in deciding upon a question of law on demurrer, nevertheless held that the 
parties having submitted that question to the arbitrator it was for the arbi­
trator to determine it; in their own language, the parties had agreed to accept 
the arbitrator's decision upon the question of law, as well as his decision upon 
the facts (Doe dem. Stimpson v. Emmersov, (1847) 9 L.T. (O.S.) 199). In the 
Court of Queen’s Bench, 30 years ago, that decision was adopted as being 
the law which would guide the Court in the decision of such questions.

And at p. 41:
In order to make the argument intelligible and sensible ... I must 

know what the facts were. I do not know what the facts were; but the 
arbitrator did. . . . Until I am compiled to come to the opposite
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conclusion upon the face of the award, or upon some evidence which is legiti­
mately to be brought into the consideration of the matter, so that 1 can form 
a judgment upon it, 1 shall assume that the arbitrator performed his duty.

In McRae v. Lemay, 18 Can. S.C.R. 280, the decision of the 
Supreme Court of Canada is reported in the headnote in these 
words: [See ante, p. 180.)

I refer also to C.P.R. v. Fleming (1893), 22 Can. S.C.R. 33.
Mr. Andrews argues for the apjiellant that what was said 

by the umpire to the appraisers during the progress of their 
discussions and particularly what was said in reference to the 
preparations of the award some 5 hours before it was delivered 
may be evidence to shew that the umpire approached his con­
clusions upon insufficient foundations and without sufficient 
evidence to sustain them. In my judgment what was said by the 
umpire at the time referred to was not evidence which should 
have been admitted by affidavit or otherwise. It had no legal 
relation to the award which was subsequently given and should 
be viewed only as a statement made while the subject-matter 
of the award was under advisement. The umpire was free to 
change his mind, to alter his opinion, to take new evidence and 
to reject as untrustworthy evidence previously relied upon, and 
he was in no way bound or estopped by any views which he 
expressed at any time before reading his conclusion.

So soon as the award was published it liecame part of the 
judgment of the Court by consent of parties, and what went 
l>efore it or led, up to it should lie rejected except in so far ns 
it may have a bearing upon the questions of misconduct and want 
of jurisdiction which remain to be dealt with.

I would, therefore, reject all the evidence of values and costs 
which was admitted in support of these motions and decide this 
branch of the case upon the clearly established principles enunci­
ated in the cases quoted above.

This is an award under the inherent jurisdiction of the Court. 
It is not governed by statute. The umpire is not an officer of 
the Court. He derives his powers by consent of the parties, and 
directs how judgment shall be entered. His finding becomes 
part of the final judgment and is incorporated with it.

The judgment itself is not appealed against. How could it 
be? It was made by consent. To give effect to the argument of
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the defendants and to set aside the award because the amount 
awarded is too great or too small is, in my judgment, not per­
missible in the present proceedings. 1 Hals. 483; Meunier v. 
C.NA. (1912), 4 D.L.R. 376, 4 Alta. L.R. 245.

Having come to the conclusion that the award cannot be 
reformed or referred back for the purpose of increasing or decreas­
ing the sums awarded, I state briefly in respect to the charges 
of misconduct against Oxton and Macdonald, that I agree with the 
view taken by Curran, J., 48 D.L.R. 536, and for the same reasons 
hold that there was no misconduct sufficient to invalidate the 
award.

There now remains the third ground for consideration, that 
the umpire allowed claims which were outside the scope of the 
reference and I proceed to an examination of the judgment and 
the award, in order to determine if any defect appears upon the 
face of the award which may invalidate the umpire’s finding. 
In my judgment there is such a defect. He had no authority to 
award $615,213 as “Estimate of expenditure necessary to complete 
the repair of caisson foundations.”

The umpire was authorised to credit the Kellys with the fair 
cost of the work which they had done, having regard to the 
character of the same and the purpose for which same w as intended. 
He has fixed this amount at $1,059,252.31. This includes, it 
must include, the fair cost of the caissons which the Kellys built. 
They were entitled to be paid their fair value, notwithstanding 
their defects, leaving it to the Government hereafter to strengthen, 
enlarge or increase* their dimensions or numbers if it thinks well 
to do so. The Kellys are entitled to be paid what these caissons 
wen* worth when they left them and the umpire was in error, and 
misconceived the meaning of the judgment, when he came to the 
conclusion that he was justified in charging the Kellyi with the 
costs of bringing the caissons up to a higher standard of strength 
or durability than they then possessed.

The judgment authorises the umpire to ascertain : “(2) (b) 
All loss to the plaintiff by reason of defective workmanship and 
materials including the reasonable costs of ascertaining and 
remedying such defects.”

In accordance with this direction he charges the Kellys with 
$160,306.63 being portion of cost in repairing caissons up to
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February 28, 1917. He also charged various other items for 
repairs and defects which had been made good by the plaintiff, 
and had been definitely ascertained. These items covered loss 
to the Government down to the date of the award, May 25. 1917 
and, in my opinion, that was all the judgment authorised him 
to do.

When he left the domain of what had lieen done and paid 
for and entered the field of speculation and opinion he clearly 
had no jurisdiction to make an “estimate” of what ought to be 
done in the future.

Pam. 12 of the judgment provides for the payment of interest 
on the balance ascertained at the rate of 5% per annum from 
July 1, 1914, to date of payment. This is an illuminating para­
graph. It shews clearly what was in the minds of the parties. 
The loss which the plaintiff had sustained up to the judgment 
was to be ascertained and would properly bear interest. That 
the plaintiff should receive interest from July, 1914, on sums of 
money which might be expended in the future or which might 
never be expended at all was never contemplated.

This in itself is sufficient to demonstrate that the award of 
SO 15,213 is unauthorised and should be set aside.

It may be argued that the umpire’s intention was to credit 
the Kellys with 81,059,232.31 less $615,213 required to repair 
the work done ; and that he should have credited them with the 
difference between these sums $444,039.31 as the fair value of the 
work done, and said nothing about repairs. If he had done so, 
there would be difficulty in interfering with his award for the 
reason given above, that the evidence upon which he arrived at 
such a conclusion would not be oi>en to review. But he has not 
done so. In language and figures of the plainest significance he 
says that the work which has been done is of the fair value of 
$1,059,252.31 having regard to the character of the same and the 
purpose for which it was to be used. He must have taken into 
consideration all deductions for bad work and faulty materials 
before arriving at the fair value of the work on the ground, and 
his estimate of $615,213 must be for additional work and other 
materials necessary to bring the work, as the Kellys left it, up to 
the standard which the umpire thinks it ought to attain.
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The judgment intends that the Kellys shall be paid a fair price 
for what they did, and that the Government shall pay for every­
thing else except the items specifically mentioned and as to which 
there is no serious dispute.

In my humble opinion the item of $615,213 charged against 
the defendants as an “Estimate of expenditure necessary to com­
plete the repair of caisson foundations” should be stricken out 
of the award and the balance recoverable from the defendants 
reduced from $1,207,351.65 to $592,138.65 and the judgment of 
the Court of King’s Bench (see 48 D.L.R. 536 et seq.) amended 
accordingly.

In Russell on Arbitration and Award, 9th ed., p. 214, ch. 5, 
nee. 8, the author discusses “The award though bad in part, 
when good for the rest,” and quotes the authorities. When the 
had portion of the award is clearly separable from the residue it 
may be excised and the residue will stand good.

In the case at Bar the item found to be outside the wojx* of 
the reference and beyond the jurisdiction of the umpire is in no 
way connected with the rest of the award except by inclusion in 
the total sum awarded. It api>ears as an item separate and distinct 
and may be struck out without in any way interfering with the 
residue.

I would allow the appeal as indicated. The appellants should 
have the costs of the appeal, and of the motion to set aside the 
award in the Court below. • Appeal allowed in part.
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Re DUFFERIN PROVINCIAL ELECTION.

JOHNSON v. SLACK.

Ontario Su/rremc Court, Mulock, C.J.Kx., and Hose, J. October IS, 1920.

Elections (§ II C—73)—Provincial elections—Election expenses— 
Promise to pay scrutineers—Ontario Election Act, R.8.O. 
1914, ch. 8, secs. Ill and 167.—Petition to void election.

A promise on the part of a candidate for the Legislature to pay his 
own expenses if elect ed, (which involved the repayment of certain sums 
collected) is not a promise to pay each contributor in order to induce 
the latter to vote. And a promise to pay certain of the electors who 
acted as scrutineers, there being no corrupt intention in the employment 
of the same, cannot be said to be a mere promise to nay the electors for 
Voting, and such payments duly made van rightly be called boné fuir 
payments for lawful and reasonable exjienses in connection with the 
election.
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Petition by plaintiff to have declared void the election of 
defendant aa member of the Legislative Assembly of Ontario for 
the electoral district of Uuffcrin. Refused.

W. II. Price and (lordun Shaver, tor petitioners.
(lordon Waldron, for respondent.
The Court :—The charges which are pressed are two in lium 

her. The first is based upon the raising of money by the fanners' 
clubs in the constituency, or certain of them, for the purpose of 
defraying the election expenses of Mr. Slack, who was nominated 
by a convention of the I'nited Farmers of Ontario and their 
sympathisers.

At or immediately after the convention, there having been 
some suggestion by some of those present that the clubs might 
well pay half the expenses of the candidate, Mr. Slack stated 
that he did not desire that that course should be followed. He 
said that in the event of his success he would prefer to pay hie 
own expenses, but that if he was defeated he thought there would 
be nothing unfair in the clubs paying the expenses, or he would 
be glad if the clubs did pay the expenses—it is difficult to find, 
upon the evidence, the exact expression used.

After the convention, some of the clubs took up subscriptions 
and raised very small amounts, and two of them sent these 
amounts to the treasurer of the farmers’ organisation in the 
county—the othere kept them in their own hands.

After the election, the funds which had been sent to the 
county treasurer were returned to the clubs, and these moneys, 
as well as the moneys which the clubs had kept in their own 
possession, were repaid to the original subscribers. The amounts 
of the individual subscriptions were very small, some of them 
as small as 50 cents, and, so far as appears, none of them 
larger thhn about $2.

It is argued that Mr. Slack’s promise or statement, at or 
after the convention, however it was worded, amounted to a 
promise to the subscribers that in the event of his success he 
would repay any moneys which they put up for the purpose of 
meeting the expenses of the election, and that by such promise 
he gave each subscriber a direct financial interest in the result 
of the election, and thus made a promise which, to use the
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word» of see. 167 of the Ontario Election Act, R.S.O. 1914, ch.
6, was a promise of a payment to the subscriber in order to 
induré the subscriber to vote at the election. It seems to us 
that this argument is not well-founded. Mr. Slack does not 
seem to have sought nomination or to have known before he 
went to the convention that there was a probability of his being 
nominated. He was the candidate ot an organisation many 
of whose members were very ready to subscribe money to help 
defray the expenses of his election. Being ready to subscribe 
money for such purpose, it is inconceivable to us that their 
teal on behalf of the candidate could have been increased by 
« promise that the trifling sums which they subscribed would 
be repaid in the event of their candidate being successful, or 
that Mr. Slack, in making his promise to pay his own expenses 
if he was elected, could have had in his mind any intention 
of inducing any of the subscribers, or any other person, to vote 
or refrain from voting at the election or to assist in electing him.

This charge fails.
The second charge is that a number of scrutineers were 

promised payment for acting as scrutineers, and, after the 
election, were paid. It has long been the practice in Dufferin 
to pay scrutineers, and, although the evidence indicates that 

. no person who was asked to act as a scrutineer was told that 
he would be paid for acting, it is shewn that some of those who 
consented to act expected that they would be paid ; and perhaps 
it is not unfair to assume that, in many eases, the agent of the 
candidate and the person whom the said agent asked to act 
both knowing of the custom, there was an implied bargain that, 
after the election, the scrutineers would be paid.-

After the election was over, Mr. Slack asked the agents 
throughout the riding to pay the scrutineers who acted in their 
respective districts, and many of such scrutineers were paid.

I There was no concealment of this fact ; the payments to scru- 
I linecrs were shewn as part of the election expenses in the return
1 which was made by Mr. Slack's financial agent to the returning
1 officer.

Cases from the English reports were cited to us in which
1 payments to what are, in England, called “watchers” were
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discussed. None of theee, however, seems to us to advance the 
inquiry as to the legality of the payments in question here. They 
do, of course, shew what it does not need cases to shew, that 
payment to a scrutineer which is only colourably a payment 
for his service as scrutineer, and is in reality a payment to 
him for voting, is a corrupt payment, but beyond that we think 
the cases have no bearing.

In this particular case, it is shewn that Mr. Slack and his 
executive committee, or members of it, discussed the question 
of having scrutineers, and that it was decided that it would be 
wise to have two scrutineers at each polling subdivision, one of 
them a man, and, if possible, the other a woman, the latter 
apparently being intended to keep her eye more particularly 
upon the regularity of the polling of the votes of such women 
as presented themselves at the poll. The plan agreed upon was. 
as far as practicable, carried out. In most instances the scru­
tineers were selected by local officers of the tanners’ organisation. 
Those of them who were called as witnesses said that they 
voted.

As has been stated, what is charged is that the employment 
of and payments to these scrutineers were corrupt—the employ­
ment with the implied promise of payment being a mere doll 
for a promise to pay for voting, and the payment being, in fart, 
a payment for voting. We, however, find no evidence whatever 
of any corrupt intention in the employment or in the payment of | 
these scrutineers.

As has been pointed out in some of the English cases dealing 
with “watchers,” payments to scrutineers might be made 
a cloak for payments for voting, and now that the matter ha* 
been brought prominently forward for discussion in this case 
it may be that the Legislature will think it wise to diseuse the 
question whether such payments ought to be prohibited, and 
ought to be declared to be corrupt practices. That, however, 
is entirely a matter of policy for the Legislature. What « 
are concerned with is the law as it stands, and we do not find 
anything in the law which indicates that payments honestly 
promised or made to theee scrutineers, who are persons whom 
the candidate is entitled to employ (see see. Ill of the Ontario
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Election Act), are anything other than those bond fide payments 
for lawful and reasonable expenses in connection with the elec­
tion, which, by sub-sec. 2 of sec. 167, are expressly declared not 
to be bribery. Those of the scrutineers who expected to be paid
for their services had no right to vote: Ontario Election Act, 
sec. 13 (2) : and, if any had been shewn to have voted knowing 
that they had no right to do so, it would have been shewn that 
they had been guilty of corrupt practices: sec. 177; Easton v. 
Brower (1899), 2 Ont. Elec. Cas. 100. But the number of votes 
lawfully east is not here in question ; and there was no attempt 
to shew that any one who voted knew that he had no right to 
do so—indeed, the inference from the antiquity and generality, 
in the county of Duffcrin, of the practice of paying scrutineers, 
as well as from the openness of the whole proceeding in this 
case, is, rather, that the persons whose acts are in question 
did not know that it was against the law for one to vote who 
expected to be paid for services rendered in the election.

The petition fails.
The costs of the respondent ought to be paid by the peti­

tioners, and the money deposited as security ought to be applied 
accordingly, after payment of those charges which, by sec. 21 
of the Controverted Elections Act, R.S.O. 1914. eh. 10, are given 
priority over them. Petition refused.

WABASH R. Co. v. ROLLICK.

Supreme Court of Canada, Davies, C.J., Idington, Avgliu, Brodeur and 
Mignault, JJ. May i, 1920.

Railways (§ III B—50)—Accident at crossing—Breach of statvtory 
precaution—Negligence—Findings of jury.

The jury having found no contributory negligence on the part of the 
plaintiff, and want of conformity with the provisions of the Railway 
Act on the part of the defendant, the latter must be held liable for dam­
ages when plaintiff is injured at level crossing.

(See Annotation, Negligence within the Meaning of the Railway Act. 
35 D.L.R. 481.)

Appeal from a decision of the Apiiellate Division of the 
Supreme Court of Ontario (1919), 48 D.L.H. 526, 25 Can. Ry. Cas. 
245, 45 O.L.R. 528, reversing the judgment at the trial by which 
the action was dismissed (sec 48 D.L.R. 526). Affirmed.

U. S. Hobertson, for appellant.
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Davies, C.J.:—This action is one to recover damages for 
injuries received by respondent Follick when struck by an engine 
of the appellant railway company as he was crossing the track in 
front of the appellant’s approaching train at a railway crossing 
called Niagara Junction.

The facts are fairly stated in the appellant’s factum as follows 
At the place in question the line of the Grand Trunk Railway, 

running west from Niagara Falls, intersects a branch line of tin- 
Michigan Central Railway, running south to Fort Erie. Tin- 
appellant’s trains run on the Grand Trunk tracks, and the train in 
question was a regular west-bound passenger train.

The respondent was a section foreman of the M.C.R., and 
at the time of the accident, about 5.15 a.m., on December 21, 
1916, w as engaged in helping to clear up a wreck that had occurred 
upon its branch line at a point a little south of the G.T. line.

There are two signals or semaphores to protect the railway 
crossing against trains coming from the east. One is about 700 ft. 
east of the crossing and is called the distant signal; the other is 
close to the crossing, and is called the home signal. Both signals 
are under the control of a signalman stationed at the crossing in 
a small building called the “H” office.

A little while before the arrival of the train on the morning 
in question the signalman notified the conductor ol the wrecking 
train that the appellant’s train would soon pass and the wrecking 
operations were suspended and the wrecking train taken off the 
crossing, its engine going to the north side and the cars standing 
on the south side of the track on which the appellant’s train was 
travelling. The signalman on the approach of the appellant’s 
train gave it both signals clear so that the train could come through 

The respondent had shortly l>efore this sent his men home to 
breakfast and he himself was preparing to go and went into the 
“H” office for his lantern. Coming out of the door of that office 
he was facing directly towards the approaching train, but it is 
said that it was hidden from him at the moment by a car of the 
wrecking train which stood about 7 ft. south of the G.T. tracks. 
The respondent walked from the door of the “H” office in a north­
erly direction towards the G.T. tracks, having the above- 
mentioned car on his right hand. He says that when he reached 
the north end of the car he looked easterly, and although the
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country is level and free of obstructions for at least one-third of 
a mile to the cast he says he did not notice the ap)ieUant’s approach­
ing train, although its headlight was burning and bell ringing 
and the engine was almost upon him.

The respondent continued on his course to and across the 
G.T. tracks, and had just passed the north rail of the track when 
the appellant’s engine struck him and severely injured him.

The respondent is quite unable to explain why he did not notice 
the approaching train. Various explanations were suggested to 
him. He had been at work constantly for a period of twenty-two 
hours at the time of the accident and the appellant suggested that 
that fact may have been the effective cause of the accident. His 
counsel and some of his witnesses suggested that he may have 
been blinded by the headlight of the M.C. wrecking engine which 
stood at the north side of the G.T. track. The rescindent frankly 
confessed that he could not explain it.

On behalf of the respondent, it was contended that the appel­
lant was responsible lor the accident because in the first place it 
is alleged its train did not come to a stop before proceeding over 
the railway crossing, as it was required to do. The evidence, 
as to the stopping of the train, was conflicting. Some witnesses 
said the train did not stop at all after it had conic* in sight of the 
crossing. Other witnesses said that it did stop at a point about 
500 ft. east of the distant signal, and then came on, the signals 
shewing a clear track. The jury contented themselves with 
finding on this point merely that the train did not stop at a reason­
able distance cast of the distant signal.

The resjxmdcnt also complained that the train was run at an 
excessive speed. The evidence as to the spmi of the train was also 
conflicting. The estimates of sjiecd given by different witnesses 
varied from ten to twenty-five miles an hour. The jury did not 
make a finding as to the speed of the train. They found the 
appellant chargeable with negligence in not proceeding with 
sufficient caution approaching a wreck zone which was observed.

I frankly confess that at the close of the argument at Bar, 
Mr. Robertson had by his able argument and clear presentation 
of the case for the railway company almost, if not quite, convinced 
me that the appeal should lie allowed and the action dismissed. 
After, however, reading the evidence and the judgments, and

Wabash
R. Co.

Follick

Davies, CJ.



204 Dominion Law Reports. [56 D.L.R.

CAN.

8. C.

Wabash 
R. Co.

Davies, CJ.

Idmgton, J.

most carefully considering them in connection with the findings 
of the jury, I entertained great doubts that my first impressions 
of the ease after the argument were correct.

In the result, I find myself in the position of being unable- to 
decide that the judgment apjiealed from is so clearly wrong that 
I would l>e justified in reversing it.

Under these circumstances I will not, though still doubting, 
dissent from the judgment proiiosed dismissing the appeal.

Idington, J.:—The question raised by this appeal must turn 
upon the question of whether or not there was sufficient evidence 
to warrant the jury in finding that the injuries which respondent 
suffered on the occasion in question were caused by the failure of 
appellant “in not stopping its train at a reasonable distance east 
of the distant signal and proceeding with sufficient caution 
approaching wreck zone, which was observed.”

The api>cllunt, in my opinion, absolutely discarded the statu­
tory provisions contained in secs. 277 and 278 of the Railway 
Act, R.S.C. 1900, eh. 37, which arc as follow's:—

277. No train or engine or electric cur shall pass over any crossing where 
two main lines of railway, or the main tracks of any brunch lines, cross each 
other at rail level whether they are owned by different companies or the same 
company, until a proper signal has l>een received by the conductor or engineer 
in charge of such train or engine from a competent person or watchman in 
charge of such crossing that the way is clear. (2) . . .

278. Every engine, train or electric car shall, before it passes over any 
such crossing as in the last preceding section mentioned, be brought to a full 
stop; Provided that whenever there is in use, at any such crossing, an inter­
locking switch am’ «ignal system, or other device which, in the opinion of the 
Board, renders it safe to jiermit engines and trains or electric cars to pass 
over such crossing without being brought to a stop, the Board may, by order, 
l>ermit such engines and trains and cars to pass over such crossing without 
stopping under such regulations as to speed and other matters as the Board 
deems proper.

The statute does not in express terms define the exact distance 
from the crossing at which the “full stop” is to be made, but uses 
very imperative terms when it says “the engine, train or electric 
car shall, lief ore it passes over any such " crossing . . . lie
brought to a full stop.”

I should say that the stopping 1,700 ft. away, alleged in this 
case by the appellant, was a mere mocking of the Act.

Some- electric cars do stop several times in that distance. If 
one happened to have stopped tliat far back from a crossing,
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would it he justified in rushing ahead when it came to the railway 
crossing, even if, as urged herein, the signal to pass was up?

I submit decidedly not and hold that such a car must, before 
crossing, come “to a full stop” immediately next the crossing place.

I sav this to illustrate how variable the conditions may la* for 
the respective moving things specified in the statute.

Obviously what would be the exact stopping place for an electric 
car might, for many reasons, be impossible for a train, or even 
an engine alone, upon a steam railway.

Hence Parliament, finding it impossible by the ordinary use 
of language accurately to define a common distance serviceable for 
each and all of these different kinds of traffic appliances, left that 
to the reasonable allowance necessary to be made in each respective 
case by those concerned, impliedly requiring, however, the exer­
cise of a reasonable judgment.

The verdict in terms finds this was not exercised and the evi­
dence supports that finding.

In the case presented herein reasonable judgment seems to 
have been entirely absent. I can find no excuse for such a dis­
regard of its use. I am quite sure that the signal being up permit­
ting the crossing was no excuse for disregarding this statutory obli­
gation, otherwise there would have been no occasion or need for 
enacting sec. 278, R.S.C. 1906, ch. 37.

The latter was an added independent and imperative safe­
guard which experience, no doubt, had dictated was necessary; 
and it is to the observance, or non-observance, of that alone, and 
the possible relation of that non-observance to the accident in 
question that we should direct our attention in this case.

The primary object of this statu tor}' safeguard probably was 
to avert the possible collision of crossing trains, whilst at the same 
time protecting those employed in the complicated situa a\ often 
found co-existent with such crossings.

But its existence and observance was something which all 
those working at the point of crossing, or immediately thereabout, 
had a right to rely upon for their protection.

And all the more so when working under the peculiar condi­
tions in question of removing a wrecked train, as respondent had 
heen doing for twenty-two hours on a stretch up to the very

CAN.

8. C.
Wabash 
R. Co

Idington, J.



20<i Dominion Law Heiorts. 156 D.LJt.

CAN.

8. C.

Wabash 
It. Co.

ilington, J.

moment of the crossing, and (after putting away his tools} ho 
had pieked up his lantern and was necessarily crossing the track 
on his way home.

Had the statute been duly observed on that occasion, it seems 
quite clear he would not have been touched by the appellant's 
train.

Had he been a mere casual trespasser he might have had no 
ground in law to complain.

Rut as a man lawfully engaged in his employment at the place 
in question, he was entitled to that measure of protection which 
a due observance of the statute would have produced.

The circumstances in which he was placed, by reason of the 
appellant’s non-observance of the statute, rendered the condition 
for his discharge of duty far more hazardous than need have been.

There is thus to my mind evidence of the natural sequence 
connecting the illegal act of appellant with the injuries suffered 
by respondent which, of necessity, had to be submitted to the 
jury-

I find no difficulty in understanding the verdict of the jury in 
light of the evidence and the Judge’s charge.

I fail to understand the relevancy of the case of the (i.T.li. Co. 
v. McKay (1903), 34 Can. S.C.R. 81, relied upon by counsel for 
appellant.

According to the construction put therein, by the majority of 
this Court, upon the statute there in question, the railway com­
pany had duly observed the terms thereof.

I think the appeal should be dismissed with costs.
Anglin, J.:—I was much impressed during the argument by 

Mr. Robertson’s ingenious and forceful contention that the failure 
of the employees of the defendant company to stop its train at a 
reasonable distance east of the distant signal could not have 1m 
the proximate cause—causa causans—of the injury' to the plaintiff, 
but was at most a remote cause or cause sine qua non. If all that 
the jury' were entitled to infer from this omission of duty was tliat 
if it had been fulfilled the train would not have reached the crossing 
until the plaintiff had passed over it, I incline to think Mr. Robert­
son would be right. But it seems to me that the jury' was entitled 
to infer more, and to find that, had the stop been made as required 
by the statute, the plaintiff would have had a much better oppor-
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tunity by reason of a reduced speed of the train to escape being 
run down. Of course nobody can positively affirm that he would 
have escaped; but as, in the familiar cases of a failure to sound 
the whistle or ring the bell as prescribed by the statute, the jury 
is allowed to infer that the omission to do so is the cause of injuries 
sustained at a highway crossing, although nobody can assert that 
had the bell been rung or the whistle blown the injured person’s 
attention would have been thereby attracted to the approaching 
train and the accident averted, and the company cannot success­
fully appeal in such cases from a finding that its negligence was the 
cause of the plaintiff’s injury, so here it seems to be impossible to 
hold that the jury was not warranted in inferring that the failure 
to discharge the statutory duty of stopping within a reasonable 
distance of the diamond crossing was truly a causa causant of the 
plaintiff being run down.

While the additional finding, that the defendant was negligent 
“in not . . . proceeding with sufficient caution approaching
a wreck zone, which was observed,” seems a little vague and 
indefinite, on turning to the statement of claim I find that, in 
addition to failing to stop as prescribed by the statute, the only 
other negligence charged against the defendant is “running at an 
excessive speed” and “not giving the proper statutory warning on 
approaching the level crossing.” There is no evidence of the latter 
omission and it is not mentioned in the charge of the trial Judge. 
Rut he docs direct the jury’s attention specifically to the allegation 
of excessive speed—“that the train was going at too great a speed” 
and he tells them that they should, “eliminate from (their) con­
sideration anything except such negligence as caused injuries to 
the plaintiff.”

Although it is not so clear as in the recent case of B.C. Electric 
Ky. Co. v. Dunphy (1919), 50 D.L.K. 2G4, 59 Can. 8.C.R. 361, 
that the jury’s finding of lack of precautions was directed to the 
specific neglect charged, I incline to think we should not ascribe 
to them an intention to travel outside the record or to find negli­
gence of which there was no evidence and that we should assume 
that failure to moderate the speed of the train in approaching the 
wreck zone was the lack of due caution for which they meant to 
find the company to blame.
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were sufficient and responsive to the questions submitted they 
might have called the attention of the trial Judge to the matter 
and he might have directed the jury to bring in a more specific

.... Jin. I. finding.
On the whole, while the case is undoubtedly close to the line, 

interference with the judgment api>ealed from seems to me not to 
be warranted.

Brodeur, J. Brodeur, J :—This is a railway accident. The action instituted 
by the respondent claims that as a result of the appellant’s negli­
gence he suffered damages. The negligence that is complained of 
is want of conformity to the statutory provisions of the Railway 
Act, R.S.C. 1900, ch. 37, in reference to level railway crossings.

Section 278 of the Railway Act enacts that a train, before it 
passes over a level railway crossing, must be brought to a full stop.

The question of fact is whether the apixdlant’s railway train 
did or did not come to a full stop at the place when1 the law requires 
it so to do. The evidence is conflicting on that point. The jury 
was fully charged as to that and they found that the company 
was at fault. It was also for the jury to determine in those circum­
stances if there was contributory negligence and their findings are 
not such that we could consider them as perverse.

Miguault, J.
The apical should Ik* dismissed with costs.
Mignault, J.:—I concur with my brother Anglin.

Appeal dismimed.

N. B. ward v. McIntyre.

S. C. New Brunswick Supreme Court, Appal Division, Dozen, C.J., White amt 
(trimmer, JJ. november 19, 1920.

Lihei. and slander (5 II E—75)—Letter to solicitor or plaintiff—Prix i-
LEOKD COMMUNICATION—EVIDENCE OF COUNSEL AT TRIAL.

A communication by a i tarty to a legal proceeding directly to tin 
solicitor of the other party, being reasonably necessary for the purpose 
of settling a claim must be regarded as privileged; as if the communi­
cation had been made direct to the other party it would have been 
privileged.

Htatement. Motion by defendant to set aside verdict entered for plaintiff, 
and to enter a verdict for defendant, or for a new trial. Rule 
absolute to set aside verdict for plaintiff and to enter a verdict 
for defendant, with costs of appeal and costs in the Court below.
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11'. H. Harrison and J. B. M. Baxter, K.C., for ap|M>llant. B‘
H. A. Powell, K.C., and D. Mullin, K.C., contra. 8. (’.
The judgment of the Court was delivered by V\ ahd

Hazen, C.J.:—This is an appeal from a ease which was tried 
before Chandler, J., and a jury at the St. John circuit in April last, 
when a verdict was entered against both defendants, the damages 
king assessed at $500. A question was raised at the trial as 
to the competency of Mr. Mullin, who was the solicitor and also 
one of the counsel on the trial, to give evidence, his evidence 
king of very great imj)ortnnce to the plaintiff. This question has 
ken raised before on a number of occasions in this Court. In 
Shields v. McGrath (1847), 3 Kerr (N.B.) 3V8, it was held that 
examining a party’s counsel as witness for him was an improper 
practice, and the rule for a new trial was made* absolute. In the 
Bank of British North America v. McElroy (1875), 15 N.B.R. 402. 
this ease was overruled on the authority of CobbeU v. Hudson 
(1852), 1 El. & Bl. 11, 118 E.R. 341, it being held that though the 
practice of counsel in a cause giving evidence is most objectionable, 
a Judge at nisi prius has no authority to refuse it if offered; 
Ritchie, C.J., saying, at p. 403:—

It is the privilege of the party to offer the counsel as a witness: but that 
it is an indecent proceeding, and should be discouraged, no one cun deny. 
1 have always discountenanced the practice, and think the circumstances 
must be very exceptional to warrant counsel in offering their evidence.

This case, so far as I can ascertain from a perusal of the 
authorities, has nevef been overruled in this Province. The 
English decisions on this point date back for many years. In 
H aldon v. Ward, an old case decided in 1054, counsel was allowed 
to be examined ; in Bex v. Milne (1810), 2 B. & Aid. 600 note (a), 
106 E.R. 487, the prosecutor was obliged to waive giving evidence 
kfore Lord Ellenborough, C.J., W’ould allow’ him to address the 
jury; in Rex v. Brice (1819), 2 B. & Aid. 000, 106 E.R. 487, the 
prosecutor was not allowed to address the jury. Per curiam:—

Besides the prosecutor may be, and generally is, a witness; and it is very 
unfit that he should be permitted to state, not upon oath, facts to the jury which 
he is afterwards to state to them on his oath.

In Stones v. Byron (1846), 4 D. & L. 393, the plaintiff ’s attorney 
acted as advocate and also testified to and contradicted the defence, 
and Patterson, J., held his testimony inadmissible as inconsistent 
with the due administration of justice; and Dean v. Packwood
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(1847), 4 Dow. & L. 395 (see footnote), followed Patterson's 
judgment in this ease. In Cobbett v. Hudson, 1 El. & Bl. 11, llg 
E.H. 341, the plaintiff conducted his own case and was held 
entitled as a right to address the jury as well as to testify, although 
the practice was reproved as being contrary to good taste and good 
feeling and revolting to the minds of the jury. In Benedict v. 
Boult/m f1846), 4 U.C.Q.B. 96, counsel was not allowed to hi- a 
witness for his party, but in Dams v. Canada Fanners Ins. V0. 
(1876), 39 U.C.Q.B. 452, it was decided that it was a misdirection 
for a jury to reject the testimony of counsel when offered as a 
w itness on behalf of his client. I think the law on the subject is 
properly summed up in Wigmore on Evidence, vol. 3, at p. 2538, 
sec. 1911. He says: “There is, then, in general, no rule, but only 
an urgent judicial reprobation forbidding counsel or attorney to 
testify in favour of his client.”

My conclusion therefore is that on this ground a new trial 
should not l>e granted, but I cannot help expressing the opinion 
that having regard to the circumstances of the case as they will 
subsequently appear, the proceeding was not a proper one, and 
in the language of Ritchie, C.J. (15 N.B.R. at 463), “should 1# 
discouraged.”

It was contended at the trial and argued before* the .bulge 
below that there was no evidence to support a verdict against the 
defendant Peter McIntyre, and that the Judge should have 
directed the jury to enter a verdict for him. This ground, how­
ever, was abandoned on the argument before this Court.

The action was for libel. The alleged libel was contained in 
a letter written by one of the defendants to counsel for the plain­
tiff, Mr. Mullin. The plaintiff is a schooner captain, and was 
employed by the defendants as master of the schooner “Harold 
B. Cousins,” an American registered vessel, for a period of 4 
months, in the year 1918, during which time he sailed the schooner 
from St. John to New' York. After its arrival in New York the 
schooner was sold to David W. Simpson, a ship-broker, of Boston. 
The crew' were paid off and the plaintiff returned to St. John and 
called upon the defendant Peter McIntyre to settle his accounts, 
Allan McIntyre being present. At that time a liability of $4.93 
was admitted as a balance due on account of wages, but the 
plaintiff claimed an additional $24—$17.50 of which was his
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passage money from New York to St. John, ami 16.50 cxelutngc 
paid by Peter McIntyre on moneys drawn by plaintiff in New 
York, as defendants claimed, contrary to instructions. In con­
sequence of the dispute over this balance of $24 the plaintiff placed 
his claim in the hands of Mr. Mull'n who wrote the defendant 
Peter McIntyre requesting payment. In the meantime a letter 
had been received from Mr. Simpson, who was a ship-broker and 
commission merchant in Boston, and a man with whom Peter 
McIntyre had done business for many years, which letter Mas 
opened by Allan McIntyre, and the portion of it allowed in evidence 
was as folloM's:—

Boston, Mass., May 13, 1018.
Captain Peter McIntyre,

St. John, N.B.
Dear Sir: I have a letter from the purchasers of the “Cousins” saying 

your captain took the main sheets and a lot of other stuff out of the vessel, 
also breaking the windlass, causing the new owner $400 to repair.

Yours very truly,
(Signed) David W. Simpson.

On the 16th May folloMing the defendant Allan McIntyre 
wrote the following letter to Mr. Mullin, which letter contains the 
alleged libel:—

May 16, ’IK.
Mr. Daniel Mullin.

Replying to your communication of the 15th, let me say that 1 herein 
send you cheque in full settlement of amount due Captain Ward for wages. 
1 might say that Captnin Ward would have had this amount earlier had it not 
been for the fact that his accounts were not satisfactory, and 1 was obliged 
to await vouchers from New York. Further, J have since received a letter 
from the owner of the “Cousins” that this Captain Ward had removed several 
articles from the schooner which were not his property. This is a very serious 
matter, and while I prefer not to investigate these charges, 1 may say that 
should he find it necessary to enter any further claim I will he obliged to 
make further investigation.

Yours truly,
(Signed) Peter McIntyre.

This was typewritten personally by Allan McIntyre, who 
signed his father’s name to it.

The letter Mas received by Mr. Mullin and sbeMii by him to the 
plaintiff, and there M-as no publication except to the plaintiff and 
his solicitor.

MrlNTYlU

ilUCD. C J
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The questions which arise are as to first of all whether tk 
letter constituted a lil>el or not; secondly whether there was any 
publication of the same; and thirdly whether it was not a privileged 
communication as contended by the defendants.

As to the paragraph:—
Further, 1 have since received a letter from the owner of the “Cousins 

that thi.s Captain Ward had removed several articles from tlu schooner which 
were not his property. This is a very serious matter, and while 1 prefer not 
to investigate these charges, I may say that should he find it necessary to enter 
any further claim I will be obliged to make further investigation.

The learned Judge directed the jury that while the occasion 
was privileged the communication was not so. and that it was for 
the jury to decide whether the words just quoted constituted a 
libel or not. He also said to the jury:—

The words must he both defamatory and f«tlse to be. libellous. False and 
defamatory words if written and published constitute a libel. The wont- 
written must Ik* false and defamatory if written and published. There is m 
doubt about the writing, because we have it before us. There in equally in­
doubt of publication, Ireeause the letter was sent to Mr. Mulhn, and while In 
was solicitor for the plaintiff in this case, still that constitutes a pul-1 ie.itinn. 
So the words were written and published, and question is whether tin words 
are false and defamatory.

Iu directing the jury that the occasion was privileged but that 
the communication was not privileged, the trial Judge no doubt 
lmd in mind the law as laid down in Odger on Libel and Slander. 
5th edition, at p. 304. Whenever the money is demanded from 
the defendant by the plaintiff or his solicitor the defendant i.< 
entitled to reply, and in his reply to state his reasons for refusing 
to pay the sum demanded. Such reply is privileged so long as it 
is confined to the nutter in hand, although it may contain charges 
of fraud or misconduct against the plaintiff. Such charges are 
at most but evidence of malice, which may take the ease out of the 
privilege. The trial Judge said:—

The general rule is this,'that when a money demand is made, that a man 
has the right to answer the letter and under certain circumstances Ik- maygv 
l>eyond u mere refusal of payment, and if the language which he uses is abusive 
or imputes misconduct or fraud, it may he excusable on account of the occasion. 
So far as this particular question of privilege is concerned, you will follow my 
ruling on this matter, lieeause it is entirely a question of law. So far as this 
question goes, my ruling is this: that the occasion on which this letter was 
written by Allan A. McIntyre was privileged; that is, that he had a right to 
reply to this letter and that certain protection was extended to him by the law 
as to the letter which he might write in reply, but the law has gone farther 
than this. Even though the occasion be privileged, the question is whether
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the letter itself was privileged, whether the defendant was protected by the 
law in writing what hv did. [In Odgcr on IJliel and Slander, 5th ed., at p. 
liO-t.J “Not every communication made on a privileged occasion is privil«*ge«l. 
The defendant may in answer to an inquiry launch out into matters winch 
have no liearing on the question, or in writing to a |>orsoii who has a joint 
interest with himself in one undertaking he may wander off into other 
matters with which his correspondent is not concerned. . . . Hut there
appear to lie sonic cases when» the communication is hi wholly irrelevant and 
improper, that the Judge, while ruling that the occasion was one which would 
have afforded protection to the proper letter, may yet declare that no privilege 
at all can attach to the letter which the defendant in fact wrote on that 
occasion.”

I have ruled that the occusion on which this letter was written was 
privileged, but 1 go further and 1 rule that this letter itself is not privileged. 
1 think it cones within this rule that the communication is so wholly 
irrelevant ami improjicr, these particular words in it which 1 have read to you 
several times, that while the occasion was one which would have afforded 
protection to a proper letter, I do declare that no privilege at all could attach 
to this particular part of the letter which the defendant wrote. That is my

It seems to me from a perusal of the paragraph in the letter 
which is said to have been libellous, that it contains no statements 
that van fairly lie construed as false or defamatory, and that the 
statement made is not wholly separate and apart from the question 
that was under consideration and not irrelevant to the matter 
that was being discussed between the parties, and that, in 
( handler, J.'s, language, there was no launching out into matters 
that had no liearing on the question. The statement made by 
McIntyre was to the effect that he had received a letter from the 
owner of the “Cousins" that Captain Wan! had removed several 
articles from the schooner which were not his property. That 
statement is true, and the letter which McIntyre received from 
Simpson to that effect was put in evidence. Neither do 1 think 
that the language can l>e said to lx* defamatory. It makes no 
< riminal charge against the plaintiff. It simply says that Captain 
Ward had removed several articles from the schooner which were 
not his property. Surely this is not a charge of theft or defamatory 
in the legal meaning of that term. It is perfectly consistent with 
the idea that they had been properly ami legally removed and I 
do not think that the subsequent statement that this was a very 
serious matter which the defendant would prefer not to investigate 
carries the matter any further, nor can it be successfully argued 
that his letter was in the nature of a threat to Captain Ward.

N. B.
8. ('.

McIntyio 

■mm. < I
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The mutter arises out of the transaction that was Ix'ing considered, 
viz., the wages and disbursements wrhich were due Captain 
Ward for his services in connection with his position as captain 
of the “Cousins,” and w'hile I fully concur in the Judge’s charge 
that even though an occasion may lx? privileged, a communication 
written in connection with that occasion may be of so outragée 
a character and so irrelevant to the subject under dispute that it 
will not come within the privilege, I entirely though respectfully 
disagree with his ruling in regard to the present letter, and 1 
think apart from the question of privilege altogether that the 
Judge would have been justified in doing as he did in the case ol 
Lupec v. Hogan (not yet reported), which was decided in this 
Court a few months ago, by withdrawing the case from the jury.

In Fox’s Libel Act, 32 Geo. III. 1702, ch. GO, it was expressly 
provided that in all criminal proceedings for libel the jury wen 
to decide the question of libel or no libel subject to the direction 
of the Judge. In civil proceedings the practice always was the 
same w ith this exception, if the Judge thinks that the words cannot 
possibly bear a defamatory meaning he might shorten the pro­
ceedings by stopping the case. But it is only in eases where he is 
satisfied that the publication cannot be a libel, and that if it is 
found by the jury to be such their verdict will lx* set aside, that 
he is justified in withdrawing the question from their rognimm 
Had I been trying the case I am of opinion that I would on the 
evidence submitted have decided that the words could not possibly 
bear a defamatory meaning and have shortened the proceedings 
by stopping the ease. Courts of justice will not put a forced 
construction upon words which may fairly be deemed harmh -- 
as to my mind is the ease with those contained in the defendant V 
letter which is the subject of the suit.

The trial Judge however evidently took a different view, 
and must have thought that the words could bear a defamatory 
meaning and therefore left the question of libel or no libel to the 
consideration of the jury’, and the jury' having found the defendants 
guilty of libel I would not feel justified in setting aside the verdict 
on that ground alone, but the Judge having directed the jury 
that the letter was not privileged is to my mind a reason why the 
verdict should be set aside and a verdict entered for the defendant. 
It is true that not every communication made on a privileged
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occasion is privileged (Odger, at p. 304), and the defendant may _J "
in answer to an inquiry launch out into matters which have no s. (*.
hearing on the question, or in wnting to a person who has a joint \vARU
interest with himself in one undertaking he mav wander off into* ; McIntyri
other matters with which his correspondent is not concerned.
The presence of such irrelevant matter, it is stated by Odger, does 
not of course affect the Judge's ruling that the occasion was 
privileged. As a rule it will he merely evidence of malice to take 
the case out of the privilege, hut there appear to he some cases 
where the communication is so wholly irrelevant and improper 
that the Judge hy ruling that the occasion was one which would 
have afforded protection to a proper letter may well declare that no 
privilege at all can attach to the letter which the defendant wrote 
on that occasion, but in this case I fail to see how the language 
quoted can lie said to he wholly irrelevant and improper, so as to 
justify the Judge in declaring that no privilege can attach to it.
It has been decided in certain cases that if the matter impugned 
as irrelevant, can possibly have any hearing on the question or 
throw any light on the matter, or become ot any assistance to the 
person to whom it is sent, the Judge should not rule that there is no 
privilege hut submit the whole communication to the jury on the 
issue of malice, if there he evidence to go to them on that issue, 
and in the present case it seems to me there was no evidence of 
that sort beyond the letter itself. Huntley v. Ward (18.59). b 
(Ml. (N.S.) .514, 141 K.R. 557, was very strongly relied on, with 
other cases, by the respondent. In that case the plaintiff and 
defendant were jointly interested in property in Scotland, to the 
manager of which the defendant wrote a letter principally about 
the property and the condition of the plaintiff with reference 
thereto, hut also containing a charge against the plaintiff with 
reference to his conduct to his mother and aunt, which is entirely 
different from the facts in the case under consideration, because 
that charge had no relevancy to the subject under consideration 
ami was entirely irrelevant and improper.

Another point of importance is the question of publication.
As already stated, the only publication set up is that the letter 
was sent to Mr. Mullin. the defendant’s solicitor, and it is claimed 
that that constitutes publication to a third party, and the jury was

1.5—56 D.L.R.
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so informed by the Judge. ()n the other hand, the apjiellant 
contends that a communication by the defendants to the plaintiffs 
counsel is not a communication to a third party, as he was acting 
in a confidential capacity and could not legally or properly com­
municate its contents to anybody except his own client, and that 
communication to him in a matter in which he was acting for tin* 
plaintiff professionally was equivalent to a communication to tin* 
plaintiff himself, and could possibly cause no injury whatever to 
the plaintiff. 1 may say here* that there is no evidence of special 
damage beyond the evidence by Mr. Mullin, who stated that tin 
letter lowered his estimate of Captain Ward’s character. It did 
not however apparently lower it very greatly in his opinion, as lie 
continued to act as his solicitor, and brought this action for him. 
and when he was asked “What sort of opinion have you got of 
him now?” he states: “ Until the matter is cleared up 1 do not know 
just exactly how he stands.” I do not think that Mr. Mullin 
can he regarded as a disinterested witness, as he was undoubtedly 
very much interested in the result of the suit, l>eing solicitor and 
counsel therein, or that his evidence as to the lowering of his 
client in his estimation by the receipt of the letter in question 
should be taken too seriously. It is claimed, however, that the 
receipt of the letter by Mr. MuHin was a publication, and the ease 
of Moran v. O'Regan (1907), 38 N.B.R. 189, is relied upon in this 
connection. In this case, as in other cast's that have been decided 
on practically similar points to Moran v. O'Regan, the Court relied 
upon the case of Pullman v. Hill d: Co., [1891] 1 Q.B. 524. which 
case was decided by a Court whose decisions in the opinion of 
Hanington, J., do not bind this Court. However, this Court is 
bound by the judgment in Moran v. O'Regan, which was founded 
upon Pullman v. Hill d' Co., which was regarded as an authority 
absolutely conclusive by a majority of the memliers of the New 
Brunswick Court, and until that case of Moran v. O'Regan is 
overruled or limited we will be bound by it. It is therefore 
necessary to consider that case and the cases on which it was 
founded, and in doing so to decide if they are conclusively in favour 
of the contention of publication in this case.

The case of Pullman v. Hill d' Co. came before lord !• slier, 
M.R., Lopes and Kay, L.JJ. It was an action for libel where it 
appeared that the alleged libel was contained in a letter respecting
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the plaintiffs, two of the members of a partnership, written on 
behalf of the defendant, a limited company, and sent by post in 
an envelope* addressed to the firm. The writer did not know that 
there were other partners in the finn. The letter was dictated 
by the managing director of the defendant company to a clerk 
who took down the words in shorthand and then wrote them out 
in full by means of a typewriting machine. The letter thus 
written was copied by an office-boy in a copying press. When it 
reached its destination it was in the ordinary course of business 
oi»ened by a clerk of the firm and was read by two other clerks. 
It was held that the letter must l>c taken to have been published 
to the plaintiff’s clerks and the defendant’s clerks, and that 
neither occasion was privileged. It seems to me that this is very 
different from the case that we are now considering. In that case 
the letter was read by a clerk of the firm and by two other clerks, 
and in addition to that had been dictated by the managing director 
of the defendant company to a clerk who took the words down in 
shorthand and wrote them out by himself on a typewriting machine. 
It is not at all analagous to the receipt of a letter by an attorney 
who is an officer of the Court and who could not, if he respected 
his ]K>sition, and who as a matter of fact did not, shew the letter 
to anyone except the plaintiff himself. Puterbaugh v. Gold Medal 
Furniture Mfg. Co. (1904), 7 O.L.R. 582, was a case where the 
manager of the defendant company handed to a stenographer to 
be typewritten a draft letter written in the interest of the company 
but not connected with its ordinary business, which contained 
defamatory statements. It was held on the authority of Pullman 
v. Hill that the privilege was taken away by the publication to the 
stenographer and the defendant company was liable. In giving 
judgment Moss, C.J., said:—

I confess that but for that case (referring to Pullman v. Hill] and some of 
the expressions regarding it made by members of the Court in the subsequent 
case of Boisius v. flohlel Frères, (1894] 1 Q.B. 812,1 would have hesitated long 
before pronouncing against the judgment appealed from.

The case of Box.sins v. Goblet Frères referred to by Moss, C.J., 
was decided by Lord Esher, M.R., Lopes and Davey, L.JJ., and 
was a case w here a solicitor acting on behalf of his client wrote and 
sent to the plaintiff a defamatory statement regarding her. This 
letter was dictated to a clerk in the office and was coined into the 
letter book by another clerk. It was held in that case that the
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occasion was privileged, since the communication if made by tin- 
solicitor direct to the plaintiff would have been privileged and the 
publication to his clerk was necessary and was in the discharge 
of his duty to his client, and was made in the interests of the client, 
and Pullman v. Hill was distinguished. In delivering judgment 
Ivord Esher, M.H., said, at p. 844:—

In the case of Pullman v. Hill <$■ Co., this Court held that if a merchant 
dictates to a clerk a libellous statement about a customer, which that clerk 
takes down and gives to another clerk in the office to copy, that is a publi­
cation to the clerks, and the occasion of such publication is not privileged. 
We so held on the ground that it does not fall within the ordinary businm 
of a merchant to write such defamatory statements, and that if he does so 
it is not reasonably necessary, as he is doing a thing not in the ordinary 
course of his business, that he should cause the statement to be copied by a 
clerk in his office.

The case of Pullman v. Hill is distinguished again in that of 
Edmondson v. Birch & Co., [1907] 1 K.B. 371. That was a case 
where a business communication containing defamatory state­
ments concerning the plaintiff was made by the defendant, a 
company, to another company, on a privileged occasion and for the 
purpose of and incidentally to the making of the communication 
the defamatory statements were in the reasonable and ordinary 
course of business published to clerks of the defendant company. 
It was held that the privileged occasion covered such a publication 
of those statements which was therefore not actionable. Moran 
v. O'Regan, 38 N.B.K. 189, to which reference has been already 
made, was an action for libel, the declaration alleging that the 
defendant falsely and maliciously published a letter containing 
defamatory matter and addressed and sent it to the plaintiff, and 
that this letter was dictated by the defendant to a stenographer 
who extended the same by a typewriter, which transcribed copy 
was signed by the defendant and sent to the plaintiff. In that 
case Hanington, J., who dissented, was of the opinion that a 
stenographer ought not to be treated as a third person, and that the 
communication to him ought to Ik» treated as privileged. This 
case was decided distinctly on the authority of Pullman v. Hill, 
and I do not think that that case or any of the others which 1 
have cited or which have been referred to on argument are author­
ities that can be regarded as on all fours with or that cannot lie 
distinguished from the present. No authority has been cited to 
shew that a communication to a solicitor on behalf of his client
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in a proceeding l)etwecn parties is not a privileged communication,
ami Pullman v. Hill has liecn distinguished in many cases as I have 8. V.
pointed out where the distinction is not so marked as it is between waiu,
that decision and the present case. . *'■^ „ . „ , McIntyhe.

In Box8iuh v. Goblet Frères, [1894] 1 Q.B. at 84G, tapes, J., -----
Ha ten. C.J.says:—

It ap|tcars to me that the rule may he thus stated: If a communication, 
made by a solicitor to a third party, is reasonably necessary and usual in the 
discharge of his duty to his client, and in the interest of the client, the occasion 
is privileged. In the present case, if the communication had lieen made direct 
to the plaintiff it would have been made on a privileged occasion: and though 
not so made, hut made to a clerk in the office, the occasion was also, in my 
opinion, privileged. It wis reasonably necessary that the solicitor should 
make such a communication; it was usual to do so iti the course of business.

Surely then a communication made by a party to a legal 
proceeding, directly to a solicitor of the other party, that com­
munication being reasonably necessary as in this case, as it was 
made for the purpose of enclosing money and settling a claim 
that had been outstanding, must bo regarded as a privileged one.

Slightly altering the language of the distinguished Judge whose 
opinion I have just cited, if the communication had been made 
direct to the plaintiff it would have been made1 on a privileged 
occasion, and though not so made but made to his solicitor, the 
occasion was also in my opinion privileged.

There was also objection by the appellant to the admission in 
evidence of a letter written by Mr. Mullin, the plaintiff’s solicitor, 
to the defendant on June 10, 1018, after he had received the letter 
of May 16, which was the raison d'être of this action. In his 
letter Mr. Mullin said:—

On rending your letter Captain Ward was very much incensed because 
of the reflections therein contained on his character and reputation. He 
asked me whether he had any redress for the statements made in your letter 
attributing to him theft of certain articles from the schooner, and the intima­
tion that you preferred not to investigate the alleged charges of theft, and your 
threat that if Captain Ward should find it necessary to enter any further claim 
you would be obliged to make further investigation. 1 have advised Captain 
Ward that your letter is libellous, having imputed to him a crime.

Neither a party to a suit nor his solicitor can make evidence 
by writing letters to which the other party makes no reply and 
upon which he takes no action, and the admission of this letter in 
evidence» and the reading of it to the jury', containing as it did the 
assertion of Mr. Mullin to the effect that it imputed a crime to
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Captain Ward an<l attributed theft to him, was calculate! to 
M. C. improperly influence the jury. The only reason urged for its 
Wakd admission is that while no answer was made to this letter, in 

McIntiks eonsequence of it, the defendant Allan McIntyre went to Mr.
----- Mullin’s office. What occurred there is told by Mr. Mullin and

also by McIntyre. The former says that he told McIntyre that 
the usual thing, the writ having lieen issued, was for the defendant 
to put in an apjiearance and engage a solicitor. McIntyre told 
hint that it was not the defendant’s wish to engage a solicitor 
but they wanted to settle the matter out of Court, and there was 
no suggestion that this was without prejudice. Mr. Mullin then 
referred to the case of Moran v. O’Rcyan, anil says he took down 
the book, evidently the rc]x>rt of the case, and read an extract in 
connection with it and told Allan McIntyre that the circumstances 
of that case were very much less aggravated than this, and pointed 
out to him wherein he thought this was the case, and states that 
after some talk it was agreed that Mcfntyre should pay $7(KI nr 
$750, and he was absolutely sure that it was not less than $700. 
After this an appearance was put in to the action.

McIntyre absolutely denies having made any offer or agreed to 
any amount in settlement or having talked a settlement of the ease. 
McIntyre’s account of what took place is that he asked Mr. 
Mullin what the trouble was and was informed that Captain 
Ward had taken action for libel. He said he thought he lmd not 
done anything wrong, but that however Mr. Mullin got down a 
hook and cited a case to convince him that the case was liliel. 
To use his own words:—

The case he quoted to me was where a man hail written another lutin » 
letter calling him a thief and a liar, and he said the Judge had given a verdict 
and that was all that was said. 1 left the office.

He positively tlenies that he agreed to pay $700 or $750, or 
any other amount, anti that these sums were never mentioned 
lietween them, and that he never offered anything, and flint he 
only went and got Mr. Muffin's version of the case and left the 
office without making any offer. He is most positive in his state­
ment, asserting that he never agreed at any time to pay anything 
in connection with the libel claimed.

It seems to me doubtful if this evidence, which was objected to 
at the time, should have lieen received. The statement is that a
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conversation took place between the plaintiff's counsel and the 
defendant, the latter, if he is to be believed, thinking that he had 
done no wrong and having gone to Mr. Mullin’s office after receiv­
ing a letter, to see what the trouble was about. It was calculated to 
influence the jury not only in regard to the libel itself, but with 
respect to the amount of damages they should award, if they 
decided there was a libel. No claim was made by tin1 plaintiff 
on an account stated, no reference to the subject of the conversa­
tion was referred to in the pleadings, and it was mentioned for 
the first time when Mr. Mullin went on the stand. Even if the 
evidence of this conversation was properly admitted, I am satisfied 
that the letter written by Mr. Mullin to the defendant was not.

For the reasons I have stated I am of opinion that the verdict 
in favour of the plaintiff should be set aside and a verdict entered 
for the defendant with the costs of this api>eal and the costs of 
Court below. Judgment accordingly.

PAISLEY v. LOCAL IMPROVEMENT DISTRICT, No. 390.
Alltcrta Supreme Court, Walsh, J. December II, 11)20.

Ml MC1PAL CORPOKATIONH (§ I A—6)—LOCAL DISTRICT—ESTABLISHED MY
Likittenant-Govkrnor-in-Covncil—Performed fvnctions for kiuht 

years—Liability—Local Improvement Act, 2-3 Geo. V. 1911-1012 
(Alta.), ch. 4, sec. 88.

When the Lieutenant-Governor-in-Council lms assumed to establish 
a local district, and it has not been shewn that the Minister authorised 
by statute to establish the same has not given his consent, and the heal 
district carries on and performs the function of such a district for eight 
years, unless there is proof to the contrary, it must be presumed that the 
district is legally and properly constituted.

Action for damages for injuries to property caused by a faulty 
drain and to compel defendants to carry water to a proper outlet. 
Judgment for plaintiff.

JV. D. Maclean, and J. H. McBride, for plaintiff.
A. A. McGiUivray, K.C., for defendant.
Walsh, J. :—At the opening of the trial Mr. McGiUivray, on 

the consent of plaintiff’s counsel, was allowed to amend his defence 
in several particulars. The only amendment with which I am now 
concerned is that in which the defendant says “that it had no 
existence as a legal entity or at all at the time of the making of the 
said agreement or at the time of any of the acts or omissions in the 
statement of claim mentioned.” Mr. McGiUivray then put in the
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evidence upon which this defence is based and proceeded to develop 
his argument with respect to it in the hope that the taking of a 
lot of evidence might be thereby avoided. I was unable to dispose 
on the spot of the novel contention thus put forward for the defend­
ant and so I had to take the evidence and reserve my judgment 

The contention in brief is that though the defendant has keen 
functioning as a local improvement district since the year 1912, 
it has not 1 eon since the second Monday in December, 1912, and 
is not now properly constituted as such a district, and as the agree­
ment sued upon was entered into and the acts complained of veri- 
done since the last mentioned date this action cannot he main­
tained. There was in existence until the 2nd Monday in December, 
MM2, a local improvement district embracing exactly the same 
territory as that which is comprised within what has until this 
contention was raised been supposed to be Local Improvement 
District, No. 399, the defendant, the only change between the two 
lxdng in name. By amendment made to the Local Improvement 
Act (1907, Alta, stats., ch. 11), by 2-3 Geo. V. 1911-12 (Alta.), 
ch. 4, sec. 23, secs. 3-8 of the Act were repealed and new sections 
substituted for them. By the new sec. 3, every district then exist­
ing under the provisions of that Act on and from and after the 
second Monday in December, 1912, became and was disorganized, 
and ceased to exist as a district and so this old district was dis­
solved. By the new' sec. 8, it is provided that the Minister, meaning 
the Minister of Municipal Affairs, may by order constitute any 
territorial unit a district and assign a name and number thereto.* 
Mr. McGillivray put in the Allierta (iuzrtte of January' 15, 1913, 
which contains an order in council passed on December 23, 1912, 
stating that under the provisions of sec. 8 of the Local Improvement 
Act, His Honour the Lieutenant-Governor by and with the advice 
of the executive council has been pleased to order the establishment 
of certain local improvement districts of which No. 399 is one. 
The argument is that under sec. 8 the Minister and the Minister 
alone has the power to create districts and that this order in council 
was therefore ineffectual to establish this district, and so this 
district which is put forward as a defendant is not a district at all 
and this action must for that reason fail.

(See amendment 4 Geo. V., 1913 (2nd new*., Alta.) ch. 2, sec. 14.]
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I have not considered at all the broad question as to whether 
or not the power conferred upon the Minister by the statute1 can 
lie effectively exercised by the executive council of which he is a 
member, for I' think that the defendant has not shewn that the 
Minister did not by order constitute this district and for this 
reason this objection must fail. All that 1 know from the proof 
that the defendant has laid Iw'fore me is that the Lieutvnant- 
Govemor-in-Council has assumed to establish it, but it by no 
means follows from that, that the Minister has not as well by his own 
independent order exercised the power given to him by the statute. 
It must la* presumed that this de facto district which has been 
carrying on for 8 years performing all of the functions of a legally 
constituted district, levying taxes, borrowing and spending money, 
building roads and doing all of the other acts which a duly estab­
lished district has the power to do is one that has been legally and 
properly constituted until the contrary thereof has been definitely 
and conclusively established and in that I think the plaintiff has 
failed.

Since the argument, Mr. Maclean has asked leave to put in 
evidence certain material which he has found in the offices of the* 
department. Although I have not considered this new material 
at all in reaching the conclusion to which I have come, I think I 
should give leave to file it and I therefore do so. It is quite true 
that notice of the amendment setting up this defence was given 
some days before the trial and that the defendant’s solicitors in 
their covering letter offered to consent to a postponement of the 
trial if the plaintiff’s solicitors were taken by surprise by the pro- 
IM>sed amendment. The part of it with which I am dealing is 
contained in one paragraph of 4 lines in 2 pages containing in all 
7 paragraphs of amendments, the rest of them being devoted to 
questions of ultra virez, absence of seal, etc. There is nothing in 
the covering letter suggesting even vaguely the question of the 
improper constitution of the district, the question of law being 
simply referred to in it as being w hether or not the agreement is 
binding. I do not think that plaintiff’s counsel could have been 
expected simply from the information contained in the amendment 
and the accompanying letter to meet w ith these projxjsed documents 
the case made by the defendant on this count and so I think it 
only fair that he should have that chance now.

ALTA.

8. <\

ÎMPROVE-

District 
No. HI
Wslub. J.
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The defendant, by the construction of its ditch along the north 
and south road from the point B on Ex. 2 to the point D ami hy 
the construction of the culvert at point D and of the ditch west­
erly to point E and of the culvert at point E, brought to and 
discharged upon the plaintiff’s land a large body of water which 
would not otherwise have found its way to the same. The plaintiff 
brought action against the defendant because of this in Novemlier, 
1915, w hich was settled by the payment to him of $422.24, being the 
amount of his damages suffered to that date through this cause 
and by the agreement of the defendant the exact terms of which 
are in dispute but the object and intent of which was to remove 
the cause of the plaintiff’s complaint and to prevent a recurrence 
of the same. There is no doubt that the defendant’s agreement 
was to remove the cause of this damage as early as possible1 in the 
spring of 1916. This could only be done by the closing of the 
culvert at E and carrying the ditch which ended then* further 
westerly to a proper outlet. The plaintiff’s contention is that the 
ditch was to lx* extended westerly along the highway to and under 
the railway crossing and thence to a natural outlet. The evidence 
fails to satisfy me that this was agreed to. My conclusion is that 
the details of the plan for the relief of the plaintiff’s land front 
this flooding were not then worked out. He was content to have 
it ended by such means as would relieve him from it, but not par­
ticular as to the method by which that end should be attained. 
In the spring of 1916, the culvert was closed and something was 
done in the way of ditch extension to implement the defendant's 
promise to remove the cause of his damage. The work thus done 
quite failed to produce the promised result . I think that the exten­
sion westerly of the ditch wras quite insufficient to carry off the 
water brought to E partly Itecause of its lack of capacity and 
IMirtly because of its method of construction. The defendant's 
agreement has for this reason never l>oen performed.

The question of the power of the defendant to make such an 
agreement at all or, if it had the power, whether it could be done 
except under its corporate seal is raised by the pleadings though 
I do not remember that it was touched upon in the argument. I 
do not think that the plaintiff’s rights rest alone in this agreement. 
If it is binding the defendant can be held to it by a judgment for 
the specific performance of it and damages for the breaches already 
committed. If it is not binding the defendant can be treated as



56 DXX] Dominion Law Reports. 225

a wrongdoer in having brought the water to the plaintiff's land 
and ran by a mandatory injunction lx* ordered to carry it away 
and to pay the plaintiff the damages which he has suffered from it 
over and above those for which it has already settled. The 
consequence of the defendant’s failure to take this water to a 
proper outlet is the annual flooding of his land. Although the 
culvert originally complained of was dosed in 1916 it has since 
been replaced and is now in position and additional ditches leading 
to it have been made along the highways. The defendant has 
no light to so construct and maintain ditches along its highways 
as to bring to and leave upon the plaintiff’s lands the large body of 
water which they carry to it. The defendant sought to establish 
by its evidence the fact that these ditches were a Itenefit rather 
than an injury to the plaintiff’s lands because they intercept and 
carry away from them a considerable volume of water which 
would otherwise in the natural course spread over the same. 
Even if that is so and I express no opinion as to it, it by no means 
justifies the bringing to this particular spot on the plaintiff’s land 
and leaving it there of this water which would not otherwise l»e 
discharged upon it and which unquestionably is a source* of 
«lamage to him. It no doubt gathers into its ditches water which 
hut for them would flow and spread according to the natural con­
tour of the land, but that does not give it the right to dump at a 
given spot on the plaintiff’s land the water thus intercepts! with 
all the other waters which it catches in them. Its plain duty is 
to carry to a proper outlet all the water which by its system of 
ditches it diverts from its natural course and this it has not done.

The plaintiff is entitled to a judgment directing the defendant 
to carry to a proper outlet the water that it carries through the 
ditches in question so that the same shall no longer flood or do 
damage to his lands. I do not attempt to give any directions as to 
how this is to be accomplished. That is for the defendant and so 
long as it produces the required result the plaintiff cannot complain. 
He is also entitled to recover his damages which I fix xt $439 60. 
The larger sum which he set up in his ow'n evidence is an anticipated 
damage if the water is not taken away from his land. I have no 
doubt that If this judgment stands the defendant will ol>ey it and 
therefore this anticipated damage will never arise. The plaintiff 
is entitled to his costs under column 2.

ALTA.

8. C.

Paislbt

Impkovk-

Dihthict 
No. :tw
WaUh, J

Judgment for plaintiff.
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Re SUCCESSION DUTY ACT.
ROYAL TRUST Co. ▼. MINISTER OF FINANCE FOR BRITISH 

COLUMBIA.
Supreme Court of Canada, ldington. Duff, A nglin, tirodi ur and Mignault .1.1 

Jum SI, 19SO.

Taxeh ($ Y C—1VK)—Svci'khkion Dvtiks Act flVH.B.C. 1011, cn. 217
Rate or duty—Schedule ah laid down in provincial ktati tk 
—Interpretation.

Succession duties, so called, requiring a pari of the estate situated in 
any Province at the time of death to |>e handed over to the Provincial 
Treasurer for other authority entitled to demand or receive the san r 
end the scale hv which such duties are to he measured, and the mn- 
ditions uj»on and by which it is to Im« applied, are clearly within the 
power of the Legislature to enact.

Appeal from the judgment of the British Columbia Court of 
Appeal (1919), 47 D.L.R. 529, 27 B.C.Il. 209, in an action to deter­
mine the duties to be levied under the Succession Duties Act. 
Reversed.

./. A. Ritchie, for appellant; C. Wilson, K.C., for respondent. 
Idington, J.:—The late Sir William Van Home was domiciled 

in Quebec when he made his last will and testament and died on 
September 11, 1915, possessed of an estate of the aggregate value 
$0,371,374.73, of which $300,000 worth was situated in the Prov­
ince of British Columbia. The questions raised herein relative 
to the amount of the succession duties collectable upon or out 
of that liait of the estate so situated, must lie determined by the 
true interpretation and construction of the Succession Duty Act, 
R.S.B.C. 1911, ch. 217, as amended, of said Province; if and so 
far as intra vires the Legislature thereof.

The judgment of the Court of Appeal for British Columbia 
( (1919), 47 D.L.R. 529,27 B.C.Il. 269), holds that the scale applied 
by the appellant in estimating the duties payable in question 
would lie ultra vires the power of the said Legislature to enact, and 
hence the Succession Duty Act so construed would lie ultra vires.

It should tend to clarity of thought upon the subject to bear 
in mind that the right of anyone to claim any part of the estate 
of a deceased rests entirely upon thfc legislative enactments in 
force where the property so left may chance to have provided.

The succession duties, so called, requiring a jiart of the estate 
situated in any Province at the time of death to be handed over 
to the Minister of Finance or other authority declared by the 
legislature entitled to demand and receive same, is clearly within 
the power of the Legislature to enact.
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The scale by which such duties art1 to lie measured and the con­
ditions upon and by which it is to be applied also fall within the 
sait! power.

There is no attempt made by the enactment here in question 
to tax, directly or indirectly, any jwrt of the estate lying lieyond 
the Province.

All that is attempted is to apply a scale of assessment to that 
now in question presumed to be fitting the ease of a wealthy man’s 
estate.

Similar distinctions are, rightly or wrongly, made in an infinite 
variety of ways in that kind of legislation in the eases of those 
domiciled within a Province.

Two of the most prevalent of those1 distinctions are the1 ease's 
of men of wraith, as distinguished from their poorer neigh! >ou rs, 
or e>f mem with a family, or next e>f kin, as elistinguisheel fre>m those* 
who have none*.

(’AN.

8.C.

Kk
Succession 
Ur n Act.

Tkvht Co.

Minister 
or Fiwamcs 
for British 
Colombia.

Idington, J.

No one1 has ever, so far as I know, trieel to maintain that 
sueii distinctive conditions are beyonel the1 power of the legis­
lature having absolute authority, ove-r property and civil rights, 
to impose as a term of the1 necessaiy recognition by local authority, 
in order to entitle1 anyone to claim the succession of any part of 
the1 property of a deceased person.

Fe>r aught I can see, as matter of law, the1 like- distinction might 
he so maelc in favour of or against the1 se‘X or colour of him e>r her 
whe> has elie*el, or him or her who is to Iwcome out it U*<1 to receive 
by virtue of legislative authority what has been le-ft if the- legis­
lature1 saw fit to do se>.

It seems to me nccessiin', from exjieriencc, of the mode of 
thought with which enactments such as that in e|uestiem are 
sometimes approached, in trying to interpret and construe them, 
that a full realisation of the foregoing elementary principles is 
necessary.

The amended statute now in question if vieweel in light of 
such conceptions is to my minel very clear and simple.

I agree* it might have been expressed in some way that would 
have rendered the construction put upon it below impossible.

Yet if we pay heed to the interpretation of the definitions of 
the phrases “aggregate value” and “net value” when used in
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Dull. J.

the enactment, how, I submit with great respect, can the clauses 
wherein they occur lie construed otherwise than as embracing 
Doth projierty within and without the Province?

The phrases are defined respectively as follows, R.8.B.C. Hill, 
ch. 217, sec. 2:

“Aggregate: value” means the value of the property liefore the <l«>hts 
incumbrances, or other allowances authorized by this Act are deducted 
therefrom, and shall include proj>erty situate without the Province ns well 
as pro|iertv situate within the Province.

“Net value” means the value of the property, both within and without 
the Province, after the debts, incumbrances, or other allowances or exemp­
tions authorized by this Act are deducted therefrom.

What right have we to read them in any sense which will 
discard this statutory meaning? And what right have we to 
read into the enactments in which they appear another meaning 
than that would give?

And when W'c look at the whole purview of the statute is it not 
clear that then» is no pretence of intention to tax anything situated 
beyond the Province but merely to apply by means of the ascertain­
ment thereof a scale of tax applicable to that within the Province 
according to certain conditions?

These conditions I think were properly appreciated by the 
appellant and duly applied by the rules of proportion he has 
adopted.

And, curiously enough, as illustrative of how the prepossessions 
and self-interest of men will tend to mislead them, we have the 
respondent quite content to adopt the rule of proportion so 
invoked w hen it is applied to the deduction of the testator’s debts 
of whi< h none existed in the Province.

And that is accepted by the Court as quite right.
It would have l>een quite competent, but for the testamentary 

disposition, for the respondent to have paid all the debts out of 
British Columbia assets.

The necessary relevant authorities are cited in the dissenting 
judgments Mow and need not be repeated here.

I think the appeal should lie allowed with costs.
Duff, J.:—The decision of this appeal turns upon the proper 

construction of sec. 7 of the Succession Duty Act, R.S.B.C. 1911, 
ch. 217, as amended by 5 Geo. V. 1915, ch. 58. The section so 
amended provides that where the net value of the property of the
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deceased exceeds $25,(NX) and passes through a certain course of 
succession prescribed by the statute, then “all property situated 
within the Province . . . shall be subject to duty as follows:”

Then follow three sub-paras, (a), (b) and (c), of which para, 
(c) only has relevancy to the present appeal. That paragraph is 
in these words:

(c) Where the net value exceeds two hundred thousand dollars, at the 
rate of one dollar and fifty cents for every one hundred dollars of the first 
one hundred thousand dollars, two dollars and fifty cents for every one 
hundred dollars of the second one hundred thousand dollars, and five dollars 
for every one hundred dollars above the two hundred thousand dollars.

Net value as defined in the interpretation section means a net 
value ascertained by taking into account the value of all property 
both within and without the Province. It seems reasonably 
clear that the scheme contemplated by the Legislature as brought 
into force by para, (c), is that for the purpose of ascertaining the 
rate in the case of estates falling within that paragraph, the net 
value of the estate is to be divided into throe parts: the first being 
the sum of $100,000, the second also being the sum of $100,000, 
the third being the difference lietween the sum of $2(M).000 and the 
sum representing the aggregate net value ; the net value in every 
case as already mentioned being ascertained by reference to the 
whole of the property both within and without the Province. This 
division having been made, the rate prescribed by para, (c) is the 
rate of $1.50 notionally applied to the whole of the first $100,(XX) 
of the net value; the sum of $2.50 for every $100 on the second 
$100,(XX) notionally applied to the whole of that sum, and $5 
for every $100 above the $200,000 notionally applied to the 
whole estate both within and without the Province. In this 
manner the rate of taxation is ascertained. The property taxed, 
however, is only the probity situated within the Province, and 
in the case of each of the parts only that part of the first $100 000. 
the second $100,000 or the excess over $200,000 as the case may 
I*1 which is so situate is subject to taxation according to the 
several rates prescribed by sub-sec. (c) for the parts mentioned. 
This apix-ars to be a simple and perfectly intelligible scheme 
applicable alike to estates partly situated within and jiartly situated 
without the Province, and to estates wholly situated within the 
Province and the attention of the Legislature seems to be expressed 
with reasonable clearness. The alternative interpretation pro-
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CAN. po*ed by Mr. Wilson in his able argument, 1 think, eannot In 
8. C. maintained on any const met ion of “net value” in sub-sec. ir
j(K which is not inconsistent with the definition of that phrase- given

Succession jn t|l(, interpretation section.
Duty Act.

Anglin, J. (dissenting):—Although it would appear that in 
IIoyal tj1(, ()pjnjon ()f the majority of the Judges who have dealt m itb

Minister 
this case its determination should turn on whether sec. 7 of the

or Finance British Columbia Succession Duty Act, R.S.B.C. 1911, eh. 217.
fob British
Columbia. as amended by sec. 4 of 5 Geo. V. 1915, eh. 58, is or is not infra

rires of the Provincial Legislature, I am, with profound respect, 
unable to discern in it any arguable question of constitutional 
validity. The subject-matter of the taxation being admittedly 
within the Province, I fail to appreciate how it can transcend it» 
legislative* jurisdiction to prescribe that the rate of the tax which 
it is to bear shall depend upon the amount of the decedent's entire 
estate, whether situate wholly within, or partly without and 
partly within, the Province, or how it could be said, if the rate of 
taxation on the domestic assets were made to increase the amount 
of the “net value” of an entire estate comprising foreign assets, 
that the greater tax consequently levied on the domestic assets 
in that ease would involve an indirect tax on the foreign assets. 
I agn*c with Martin, J. (27 B.C.H. at 274), that: “It is not a 
matter of indirect taxation at all, but simply the fixing of a I asi> 
of domestic assessment in varying circumstances, domestic and 
foreign.”

The respondent’s petition does not claim freedom from suc­
cession duties. It dot's not challenge the constitutionality of sec. 7 
of the statute*. It asks merely a declaration that the amount uf 
the duty payable under it in respect of the $290,463.25, net value 
of the estate of the late Sir Wm. Van Home, K.C.M.G.. situate 
in British Columbia, is $8,523.16 and not $14,242.10 as claimed I \ 
the Province. Both parties are agreed that the amount of (In' 
taxable property in British Columbia is the “net value" of the 
decedent’s assets in the Province and that this “net value" is to 
be ascertained by deducting from the gross or aggregate value of 
such assets a part of the debts of the decedent which 1 stars to bis 
whole indebtedness the same proportion as the aggregate value of 
his British Columbia assets bears to that of his entire estate. 
Whether this practice is correct or is sanctioned by the statute 
is therefore a question not presented for our consideration.
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The difference lietween the i>arties arises from a divergence 
of views as to the mode of computation directed by R.S.B.C. 
1911, eh. 217, sec. 7, the material parts of which, as amended, 
5 Geo. V. 1915, ch. 58, read as follows:

When the net value of the property of the deceased exceeds twenty-five 
thousand dollars, and passes under a will, intestacy, or otherwise, either in 
whole <>r in part, to or for the use of the father, mother, husband, wife, child, 
daughter-in-law, or son-in-law of the deceased, all property situate within 
the Province, or so much thereof ns so pusses (ns the case may lx), shall lx* 
subject to duty as follows:

(a) ...............................
(b) ...............................................

(r) Where the net value exceeds two hundred thousand dollars, at the 
r:.te of one dollar and fifty cents for every one hundred dollars of the first 
one hundred thousand dollars, two dollars and fifty cents for every one 
hundred dollars of the second one hundred thousand dollars, and five dollars 
fur every one hundred dollars above the two hundred thousand dollars.

Counsel representing the Minister of Finance contends that 
it is not on the entire “first one hundred thousand dollars” worth 
of property situate in British Columbia that duty at the1 rate of 
V/>% is to be levied, but on the proportion thereof which would 
he subject to that rate if the entire estate hail lieen situate within 
the Province—and in like manner as to the “second hundred 
thousand dollars” worth of assets situate in British Columbia. 
He would read the words “every one hundred dollars of the first 
one hundred thousand dollars” and “every one hundred dollars 
of the second one hundred thousand dollars” as meaning in each 
caw1, “that portion of every one hundred dollars which bears to 
it the same proportion as the amount of the net value of the 
estate within British Columbia bears to the net value of the whole 
estate wherever situate.”

The respondent executor, on the other hand, maintains that 
this construction involves interpolating an idea which is not 
only not expreseed in the statute but is excluded by its terms. 
One hundred dollars, he says, means that sum and not some 
part or proportion of it varying as the relative amount of foreign 
assets comprised in the estate is greater or less.

With GaUiher, J.A., 47 D.L.H. 529, 27 B.C.R. 209, 1 view 
this ns the real, if not the sole, question for decision—and with 
that Judge I would determine it in the respondent’s favour. While 
unable to read the W'ords “net value” in clause (r) as Macdonald,

16—66 D.L.H.

CAN.

8. C.

Be
Succession 
1)i tv Act.

Mimstkh 
of Finance 
for British 
Columbia.

Anglin, J.



232 Dominion Law Reports. [56 D.LJL

CAN.

8. C.
Hr.

SVCCEHHION

Tkvht Co.

* Minister 
or Finance 
roR British 
Columbia.

Anglin, J.

C.J.A., does (t.f., as having a moaning different from that which 
the same words liear in the first line of see. 7, vie., the meaning 
given to it by the definition found in see. 2), I agtw with what I 
understand to be that Judge’s view and also that of Gallihoi . J.A., 
that it is the entire first $100,(XM) worth of “all property situate 
within the Province” that is declared by clause (c) of see. 7 to le 
liable to a duty of \%% and the entire second $100,000 worth of 
the same property that is declared to be liable to a duty of 2' V, 
and that the 5% rate of duty applies only to the excess over *200- 
000 of assets situate within the Province. The statute, in mv 
opinion, plainly says so.

Omitting the introductory' 40 words of sec. 7, which serve to 
define the cases that fall within the ojieration of the section as a 
whole, and also the introductory words of clause (c) “where the 
net value exceeds two hundred thousand dollars,” which in like 
manner serve to define the cases that fall within the purview of 
that particular clause», the operative part of the section, as appli­
cable to the case before us, reads as follows, 5 Geo. V. 1915. eh. 58-

All pro|H»rty situate within the Province . . . shall he subject to 
duty as follows:

At the rate of one dollar and fifty cents for every one hundred dollars 
of the first one hundred thousand dollars, two dollars and fifty cents for every 
one hundred dollars of the second one hundred thousand dollars, and five 
dollars for every one hundred dollars above the two hundred thousand dollars.

That this provision was intended to apply to estates consisting 
of property wholly within the Province as well as to those con - 
prising property partly within and partly without the Province 
is conceded. While in the former case the appellant takes the 
statute just as it is and says that it fully expresses the intention 
of the legislature, in the latter, he would apply clause (r) as if 
it read as follows, the words in brackets 1 icing interpolated, except 
the concluding words, which are substituted :

(c) Where the net value exceeds two hundred thousand dollars, (and 
part of the estate consists of property not within the Province] at the rate 
of one dollar and fifty cents for (a part of] every one hundred dollars of the 
first one hundred thousand dollars, [which bears to the sum of one hundred 
dollars the same proportion as the net value of the estate within British 
Columbia bears to the net value of the entire estate of the decedent] two 
dollars and fifty cents for (a like part of) every hundred dollars of the second 
one hundred thousand dollars, and five dollars for every one hundred dollars 
[worth of the rest of the estate within the Province].
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In the case at Bar the appellant would apply the 1 %% rate to 
I4.6H3.84, and the 2^% rate to $4,683.84 and the 5% rate, not 
as the statute* says to “every one hundred dollars alxive the 
two hundred thousand dollars,” hut to “every one hundred dollars 
shove $9,366.4$.”

Not only does clause (c) of sec. 7 appear to say in such plain 
language that the lower rates of 1%% and 2^% are the rates of 
duty to be taken in respect of the first $100,000 worth and the 
second $100,000 worth of pro|M*rtv situate within the Province 
respectively that no excuse is afforded for any departure from 
Lord Wensleydale’s well-known “golden rule of construction,” 
but as part of a taxing Act it does not admit of “an equitable 
construction” in favour of the Crown in order to carry out some 
presumed intention of the legislature in the direction of equality 
which has not lieen expressed. Lumsden v. Commissioners of 
Inland Revenue, [1914] AX'. 877, at 897. The subject of taxation 
must come within the letter of the law. We cannot justify reading 
into this taxing statute any words such as counsel for the Minister 
argues the Legislature must have meant it to contain in order to 
increase the burden of the tax, whether on a plea of equalisation 
or any other. It may l>e that if the Act be read literally, as I 
think it must In*, the taxation on the $300,000 of British Columbia 
assets owned by the decedent will be less than it would have 
been had all the rest of his estate of $6,371,374.73 l>een likewise 
situate within the Province. But, if that Ik* a result which the 
Legislature did not intend, it is reached merely because it has 
expressed an intention to that effect and has failed to express 
any other intention. The remedy is in its hands and must be 
sought from it and not from the Courts. Att’y-den’l v. Milne, 
(1914) A.C. 765, at pp. 771, 774, 780-1.

I would dismiss the appeal with costs.
Rhodevk, J.:—The question in this case is whether the British 

Columbia Government should levy a succession duty, on Sir 
Wm. Van Home’s estate, of $14,242.10, as claimed by the appellant, 
or of only $8,523.16, as contended by the respondent and as decided 
by the Court below, 47 D.L.R. 529, 27 B.C.R. 269.

All the difficulty is as to the construction of sec. 7 of the 
Succession Duty Act of British Columbia, R.S.B.C. 1911, ch. 
217, and as to the way of computing the rate of duty. There
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was a suggestion by one of the Judges lielow that the Province 
had no right to take into account the extra-provincial assets to 
determine the net value of the estate. But this constitutions! 
aspect was not, and, with reason, accepted by the other Judges. 
It seem to me that a Province acts within its powers in enacting 
that the property of a deceased person situate outside the Province 
should be considered in arriving at the aggregate value, ft, 
Renfrew (1898), 29 O.R. 565. There is no attempt in the present 
statute to tax property outside the Province; but it simply declares 
that the property situate within the Province will bear a heavier 
duty so long as the whole estate will be larger.

The provincial authorities in determining the rate of duty 
in this case have taken into account all the property of the derated 
1,0th within and without the Province and have subjected the 
proportionate part of such property within the Province to the 
duty which would have lieen payable if the whole estate hail Urn 
within the Province. This mode of calculation is not only a 
fair and equitable one, but is the one authorised by the statute.

The respondent contends that the rate of succession duty 
should l,c determined with reference only to the net value of the 
property of the deceased within the Province.

Sec. 2 of the Succession Duty Act enacts that the net value 
mentionial in the duty rate (sec. 7) means the value of the pro|ierty 
both within and without the Province.

It is common ground that the liabilities of the estate should 
be charged proportionately on the property in the Province and 
it seems to me that the same rule should be observed as to tin 
payment of the rates of succession duty.

The apjieal should lie allowed with costs throughout and the 
claim as made by the British Columbia Minister of Finance be 
declared valid.

Mionault, J. (dissenting) :—As I view this case, it involves 
merely the construction of the British Columbia Succession Duty 
Act, eh. 217 of the Revised Statutes of 1911, as amended by see. 4 
of ch. 58 of the statutes of 1915. No constitutional problems 
arise anil the right of the British Columbia Legislature to levy 
a succession duty of any amount on property within the Province 
passing by the death of a person domiciled within or without the 
Province, has not been disputed.
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The late Sir William Van Home left an estate of the aggregate 
value of $6,371,374.73 with liabilities of $169,989.56, so that the 
net value of the estate was $6,201,385.17. Out of the aggregate 
value, 2,000 shares in the B.C. Sugar Refinery, Ltd., were in 
British Columbia and their agreed value was $300,000. The 
appellant demanded $14,242.10, as succession duty, and the 
respondent, managing executor of the estate, petitioned the Court 
to have it declared that the claim of the appellant proceeded uixm 
an erroneous basis, and that the sum payable for succession duty 
was $8,523.16, and no more.

By the statute “aggregate value” means [see judgment of 
Idington, J.. ante, p. 228].

While “net value” is defined as [sec ante, p. 228].
Sec. 7 of the statute is as follows (R.S.B.C. 1911, ch. 217, as 

amended by 5 Geo. V. 1915, ch. 58):
When the net value of the property of the deceased exceeds twenty-five 

thousand dollars and passes under a will, intestacy, or otherwise, either in 
whole or in part, to or for the use of the father, mother, husband, wife, child, 
daughter-in-law, or son-in-law of the deceased, all property situate within 
the Province, or so much thereof as so passes ( is the case may be), shall be 
subject to duty as follows:

(а) Where the net value exceeds twenty-five thousand dollars, but does 
not exceed one hundred thousand dollars, at the rate of one dollar and fifty 
cents for every one hundred dollars;

(б) Where the net value exceeds one hundred thousand dollars, but 
does not exceed two hundred thousand dollars, at the rate of one dollar and 
fifty cents for every one hundred dollars of the first one hundred thousand 
dollars and two dollars and fifty cents for every one hundred dollars above 
the one hundred thousand dollars;

(r) Where the net value exceeds two hundred thousand dollars, at the 
rate of one dollar and fifty cents for every one hundred dollars of the first 
one hundred thousand dollars, two dollars and fifty cents for every one 
hundred dollars of the second one hundred thousand dollars, and five dollar 
for every one hundred dollars above the two hundred thousand dollars.

I am of the opinion, on the construction of this section, that 
the property subject to succession duty is “all property situate 
within the Province,” and inasmuch as the property in British 
Columbia of this estate exceeded in value $200,000, the succession 
duty must be calculated according to para, (e) of sec. 7.

The property in British Columbia t>elonging to the estate 
amounted, I have said, to $300,000. It appears to have l>een 
common ground t>etween the parties that from this $300,000 
should be deducted the sum of $9,536.75, being a share of the total
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liabilities of the same proportion as the sum of $300,000 when 
compared with the aggregate value of the whole estate-, thug 
leaving a net value in British Columbia of $290,403.25. It j8 
on the basis of this reduction of the assets in British Columbia that 
both parties have proceeded, and I express no opinion whether 
the reduction should have been made.

The appellant’s mode of calculation, which I copy, correcting 
some misprints in figures, from the respondent’s factum, no 
objection having been taken to the accuracy of the statement 
by the- appellant’s counsel, is as follows :
Total amount of estate, less debts...................................................$0,201 ,385.17
Agreed value of property in B.C. after deducting proportion

of debts............................................................. Hft.m ft
The appellant then divided $0,207,385.07, the whole estate, by 

$290,463.25, the agreed net value of the British Columbia 
property, the quotient being 21.3496. Then to ascertain 
the duty payable he divides the first $100,000.00 by 21.3490, 
which is $4,683.84, and l}4% on this sum is $70.24.

The same process for the next $100,000.00 at 2H% produces 
$117.09.

Then the Appellant deducts twice $4,683.84, i.e., $9,367.68, from 
the value of the property in British Columbia after deduct­
ing the proportion of the debts, vis.: $290,463.25, leaving 
$281,095.57, and upon this sum charges 5%, i.e., $14,054.77;
the result being:

First $100,000 at ...................................................$ 70.24
Second $100,000.00 at 2H%.......................................... 117.09
The remainder, vis.: $281,095.57, at 6%.....................  14,054.77

$14,242.10

The appellant strongly relies on the statutory definitions of 
“aggregate value,” and “net value” given above, and contends 
that when para, (c) of sec. 7 speaks of the “net value” exceeding 
$200,000, the “net value” referred to is the net value of the prop­
erty both within and without the Province. Even supjmsing 
this construction to lx» sound, the rule of para, (c) must neverthe­
less be followed, and the rate of taxation is 1 \<f/c on the first 
$100,000, 2^% on the second $100,000, and 5% above the $200,- 
000. The intention of the Legislature is clearly shewn by the 
amendment made in 1915 to sec. 7, which section, liefore this 
amendment, in the ease of a succession of more than $200,000, 
required the payment of $5 on every $100 of the net value of the 
estate. The effect of the amendment was to charge, even in the
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cam- of a not value of more than $200,000, \x/f/v on th<‘ first 
#100,000, on the next $100,000 and 5% on the excess over
$200,000. Moreover, as stated, the subject of this taxation is 
‘‘all property situate W'ithin the Province” (see also sub-sir. |o) 
of sir. 5) and unless the legislature be held to have intended to 
impose a tax on property outside the Province, which it could not 
do. the property only which was situate within the Province is 
taxed according to the scale indicated.

( alculating therefore in conformity with this scale* the succession 
duty on the sum of $2tH),463.25, agreed upon as the net value of 
the assets in British Columbia, the amount due is $8,523.l(i. ns 
found by the Courts below, 47 D.L.R. 529, 27 B.C.R. 269.

I am, therefore, of the opinion that the ap|xiul should Is* dis­
missed with costs. Appeal allou'eH.

HEBERT v. FAUCHER.

Quebec King's Bench, Lamothe, C.J., Limrgne, Carrait, Felletùr unit 
Martin, JJ. March H, 1919.

Advkhhe possession ($ 1 H—38)—Dispute— Stkip or land shewn to me
PAST OK MltiHWAY HY NVHVEY—ACTS OK POSSESSION—PoSSESSOKY 
ACTION.

Alleged arts of |xm*ew<ioii |terfomied by an individual on a strip of land 
shewn by survey to be a |>orliun of the highway, will not, even if true, 
Is- sufficient to allow the individual to maintain an net ion of isMsession.

|/>ftr v. I Usa ut nier s (1R85), 1 Rev. de Jur. 381, not accept «si; Rahrrrnt 
v. Tremblay (1914), 23 Que. K.B. fi09, distinguished.]

The judgments of the Court of Review of the District of 
Queliec pronounceil on June 22, 1918, by Sir Francois Ixmieux, 
C.J., and Pouliot and Dorion, JJ., are confirmed in their results. 
The decision of the Court of Review which contains a complete 
statement of the facts is reported in (1918), 54 Que. 8.C. 316. 
It should lx* stated that the Court of King's Bench does not agree 
in the reason drawn from the non-liability to prescription of 
public roads which served as the basis of the second holding in 
the report.

J. H. Fortier, K.C., for appellant.
Facaud and Morin, for defendant.
Pelletier, J.:—These are two possessory actions rcs)>ccting 

a small piece of land of little value. The actions were maintained 
in the Superior Court but the Court of Review*. 54 Que. S.C. 316, 
reversed both judgments which an* now before us.
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It is dear that the piece of land to which the two possessory 
actions relate form part of the public road. The parties hv 
their pleadings admit this sufficiently to shew that there is no 
possible doubt about it. Each of the appellants has signe I « 
proem verbal of the area of the homage in which they fom ally 
recognised that their property does not extend to the place w here 
the encroachments of the defendant have lreen made. The 
possession of the plaintiff will then lie of land forming part of the 
public way.

The defendant has cut wood on this land liecause he is charged 
with the maintenance of the road at this place, that the trees 
prevent the sun from drying up the road and that it was necessary 
to remedy this to keep the road in good order. Without accepting 
the theory of the Court of Review on the subject of susceptibility 
to prescription which, in my opinion, is not a feature of this 
case, 1 have come to the conclusion that the plaintiff has not 
made proof of an exclusive possession sufficient to maint 'tin a 
possessory action. His ]>oeacssion would, in any case, lie uncer­
tain and the only remedy that is open to him—if he has one— 
would be an action au petitoire.

I would confirm the result of the judgment of the Court of 
Review (54 Que. S.C. 316).

Martin, J. :—It seems clear that the strip of land in dispute 
formed part of the verbalised road of the municipality. If there 
was at any time any doubt in the minds of the appellants upon 
this point, such doubts must have lieen set at rest by the survey 
and homage made on April 16, 1913, by Provincial land Sur­
veyor Legendre, the procès verbal of which survey anil borauge 
was signed by the appellants.

Have the appellants established acts of possession of the 
strip of land in dispute sufficient to maintain a possessory action? 
In my opinion, they have not. They have not clearly established 
an exclusive possession of the strip of land in question.

Even if the alleged acts of possession could be said to be suffi­
cient to maintain a possessory action in the case of private prop­
erty, I do not think the occasional cutting of wood on land within 
the limits of the highway could he held to constitute sufficient 
possession for such purpose any more than cutting hay or picking 
raspberries within the limits of this highway could lie said to lie a 
possession of that part of the highway.
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I am not prepared to accept the doctrine laid down by the 
Superior Court in Drew v. Dèsaulniers (1895), 1 Rev. de Jur. 381.

On the other hand, the case of Roberval v. Tremblay (1914), 
23 Que. K.B. 509, was a “jugement d’espèce” based on a formal 
admission of the plaintiff’s possession made in the defendant’s 
plea.

I do not think the question of imprescriptibility of roads 
presents itself here. If it did, I would be disposed to hold presents 
that the appellant was right in law in his contention that the 
respondent could not raise this question, and I think the judgment 
of the Court of Review was w rong on this point.

I would dismiss these appeals and maintain the dispositif of 
the judgment in Review for the reason that the appellants have 
not proved a possession sufficient to maintain a possessory action.

Considering that there is no mistake in the disjxwal of judgment 
rendered by the Court of Revision in this trial, but that, this 
Court is of the opinion that the Revision Court’s decision dealing 
with the imprescriptibility ought to lie withdrawn—the aforesaid 
decision is withdrawn and the judgment of the Revision Court 
is. as far as the remainder is concerned, confirmed with costs.

BLOIS v. THE CITY OF HALIFAX.

.V ora Scotia Supreme Court, Hum'll ami Longlcy, JJ., Rile hie, E.J. and 
Chin halm, J. January II, 19tl.

Municipal corporations (| II G—210)—Duties of officials under em­
eu arter—Neglect—Liability of city for damages.

Non-compliance on the part of the city collector and other civic officials 
with the provisions of the Halifax City Charter, sec. 052, will render the 
city liable in damages to any person suffering by such negligence.

Appeal by defendant from the judgment of Harris, C.J., in 
an action to recover damages on account of negligence of the 
city collector in entering certain lots of Jand for the purchase 
of which plaintiff was negotiating on the list of delinquents; (b) 
Negligence of the city assessors in omitting to enter in red ink 
the name of the present owner of the lots in the list of delinquents; 
(c) Negligence on the part of the city collector in omitting to 
serve notice of the lien upon the present owner of the land and 
serving the same upon James Jack who had long since ceased 
to be the owner; (d) Negligence on the part of various city officials 
in failing to furnish information required. Affirmed.
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F. H. Hell, K.C., for appellant ; John Head, for respondent
Russell, J.:—This is an action against the City of Halifax 

for negligence on the part of its officials in failing to give correct 
and adequate information as to the claim of the city by wax of 
lien for sewerage rates on three lots of land in the city in w hich 
the plaintiff was interested as a purchaser. The facts of Un­
ease are so elal>orately detailed in the judgment appeah-d from 
that it is not necessary to refer to them here otherwise than in 
outline. The lots in question, with others to the south of them, 
were at one time owned by James Jack, but in July, 1900, they had 
been conveyed to George H. Hurehman, who by his will, pmliated 
on May 30, 1914, devised them to his wife, Martha Hurehman. 
The deed of the lots to the plaintiff was from Martha Hurehman 
and is dated June 14, 1917. In the meantime, to wit, on April 
27, 1917, proceedings were taken to sell the land for sewerage rates 
and the lots in question were entered on the list of delinquents as 
those of James Jack, and w-ere sold for sewerage rates with others 
listed in the name of the same owner on May 30, 1917, although 
Jack had ceased to own the lots in question in 1900 by virtue of 
his conveyance to George Hurehman. The contention of counsel 
for the defendant is tliat there was no negligence on the part of 
the defendant’s officials. This contention renders it necessary to 
examine the provisions of the law with reference to the duties 
of the several officials concerned.

By sec. 652 of the Halifax City Charter the provisions of the 
An respecting the sale of land for failure to pay the rates and 
taxes thereon are made applicable to the failure to discharge any 
lien for sewerage. Those provisions make it the duty of tin- 
collector to prepare lief ore December 31 in each year, a list of all 
the lots of land in respect to which any rates or taxes have Urn 
due since June 1, in the preceding calendar year, with the amount 
so due, and the person by whom they are payable. In the vase 
of ordinary’ rates and taxes the duty of examining and eomrting 
this list and noting up any transfers of property is imposed upon 
the assessors, who return the corrected list to the collector More 
the last day of May to lie filed in his office fqr public use. In 
the case of sewerage rates it is the duty of the engineer, under 
sec. 647, upon the completion of any sewer or ])art of a sewer, 
to make a plan shewing the frontage of every' property and the



56 DA.R.] Dominion Law Reports. 241

name of the owner of each property, aiul he has also to make a 
list of the owners of such properties with the frontage of each 
property and the amount due in revpect to each property, and 
file the plan and list in his office. He is also charged with the 
duty of furnishing the collector ami the assessors with copies of 
every such plan and list, or amendments thereof, with the date 
of filing in the office of the engineer indorsed thereon.

Assuming this duty to have lieen duly performed, there would 
lx» in the office of the city collector a plan shewing among others 
the lots of land in question here, which it goes without saying 
would indicate the lien for sewerage. Whether or not it was the 
duty of the engineer or city collector to keep note from time to 
time of changes in the ownership of the land so subject to lien is a 
question that need not tie discussed. 1 should hesitate to conclude 
that such a duty was imposed on the engineer or any other official. 
But l>efore any land is listed for sale for either ordinary rates or 
for sewerage rates it was surely the duty of the city officials to 
ascertain, if possible, the ownership of the land proposal to Ik* 
sold.

The very first section that deals with the- treatment of delin­
quents provides, as already stated, for the preparation of a list 
with the amount due and the person by whom the rates are 
payable. Where part of the rates in arrears are due by a former 
owner, the name of the present owner or the jierson to whom the 
land is assessed is to appear in red ink. Notice is to lie given 
informing the owner of the lot or the person to whom it is assesses! 
that it is liable to be sold for arrears under the lien. The1 solicitor, 
the engineer and the assessors are to furnish such information and 
assistance to the collector as may 1m* necessary to enable him to 
make the requisite description of the lands to lx* sold. The 
mayor is required to satisfy himself that each lot mentioned in the 
statements is the same lot which was assessed for the rates and 
taxes set opposite thereto and that the lien notice has lx>en duly 
served in respect to such lot. All these provisions, I take it, an' 
by sec. 652 made applicable to sales for sewerage rates as well as 
to sales for onlinarv rates and taxes. The notices cannot lx* duly 
nerved unless they are served upon the present owner, and the 
mayor cannot satisfy himself as to the fact of such service unless 
it is the duty of some one or other of the city officials to ascertain
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the facts. The mention of the city solicitor in connection with 
the preparation of these lists anil the certificate of authen tirai ion 
and warrant provided for in sec. 466 suggests that a search in tl# 
registry of deeds may be necessary in order to acquire the requisite 
information and secure the notification of the proper partii*. 
If these duties had lieen duly performed it would have lieen quite 
impossible to sell on May 30, 1917, as the land of James Jack, the 
lots which more than 10 years liefore this date had lieen sold 
by him to George Hurchman, and equally impossible would it 
have lieen for the collector to give plaintiff’s solicitor the informa­
tion that led to the lose incurred. Notice of the projected sale 
would have and certainly should have lieen given to Martha 
Hurchman and plaintiff had this lieen done would not through 
his solicitor in Novemtier, 1917, have paid her the balance of the
purchase money as he did, after discliarging the amount claii....1
by the city for taxes and rates. This payment was made after 
the plaintiff’s solicitor had, on July 30, 1917, written to the city 
collector asking for a statement of all taxes forming a lien on the 
property assessed to the George Hurchman estate, situated on 
I/mgard road, I icing 100 by 99, lying alongside of the Owen Hill 
property. Possibly it might lie fairly suggested that this descrip­
tion was somewhat vague, but it did not mislead the collector. 
The amounts that he gave as those of the rates and taxes were 
those for which the lots in question were liable and the same that 
he hail previously given to Mosher, with a trifling addition for 
interest, but he said not a word atiout the sewerage rates, tiecause 
the lots had, on the 30th of May previous, been sold for lioth 
taxes and sewerage rates as the lands of James Jack. On a later 
day when aliout to close the sale from Mrs. Hurchman to tlie 
plaintiff, Mr. Oakes, the plaintiff’s solicitor, called at the offer 
of the city collector and was informed by the person in charge 
that there were no sewerage rates due, but I do not deem it neces­
sary to refer to the later history of the business. The information 
given to the plaintiff through his solicitor was the proximate 
cause of his parting with his money for land to which no title 
was given or could then tie given. He has a right to recover the 
purchase money with interest.

The plaintiff claims that he is also entitled to damages because 
of his inability to convey the land to the Relief Commission for
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1900. To give colour to this claim he lia* to state it as a claim for 
tin* value of the laud over and above the price he was to pay for H.|C.
it. Ordinarily, under English law, a purchaser cannot recover Blois

any damages in the absence of fraud for the failure of a vendor tbrCipt 
to make a good title to the land agreed to be sold even where the or HAurAX.
loss is the direct and not the remote consequence of the breach of p__■■ j
the agreement for title implied in the agreement for sale. Flureau 
v. Thornhill (1776), 2 Wm. Bl. 1078, 96 E.R. 635. The rule is 
said to tie “exceptional and anomalous.” Fry on Specific Per­
formance, 1911, 5th eti., 642, and possibly it has no application 
to the circumstances of this case. But there is another principle 
that 1 think does apply to the plaintiff’s claim for damages.
His loss of his bargain was not the direct but the remote conse­
quence of the negligence of which he complains. The loss of a 
contemplated profit would not lie the measure of damages even 
for the breach of a contract unless the course of the anticipated 
profit was within the contemplation of the parties. That principle 
should at least if not a fortiori apply to such a case as the present.
The suggestion that the pro]>OHed sale to the Relief Commission 
furnishes a measure of the value of the land is ingenious but 1 
think inadmissible. A lletter measure of the value at the time 
of the breach is the amount the plaintiff was willing to pay for 
the land. But I incline to the view that the reasons underlying 
the rule applied in Flureau v. Thornhill, 2 Wm. Bl. 1078, 96 E.R.
635, would be found to lie equally applicable hen* and that the 
plaintiff can only recover the amount he has paid with any expenses 
to which he has been put and the costs of the action.

Both apjieals are dismissed with <*osts to Ik; set off.
Ritchie E JRitchie, K.J., and Chisholm, J., concurred with Russell, .). chiahoim.'j.

Iaingley, J.:—I have read over the judgment of my brother Loeeky.j 
R usscll in this matter and I am proposing to concur in it entirely.

I did think that the plaintiff is entitled to further damages 
not only for his loss of his money which he put into the property, 
hut the loss at terms which would have given him a handsome 
profit. The question was argued exceedingly well on behalf of 
the plaintiff, but for the reasons that are given in Russell, J.’s, 
opinion and in my view of the execution of the law being necessary 
m this matter I am compelled to decline to grant the larger sum.

Appeal dismissed.
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VAN. MARCONI WIRELESS TELEGRAPH Co. v. CANADIAN CAR AND
FOUNDRY Co. Ltd.

8. V.
Su/tmiu Court of Canada, Idington, Duff, Anglin, Brodeur and 

ifignanlt, JJ. June 21, 1920.*
Patent (| V .VO)—Inhtam.ation in snips hvii.t for fokekin Govkknmknt 

IVFRIMiKMKM- VsEK P.XTKNT ACT, H.8.C. 1000, CII. till, ~| ,- 
21. 30 .111-1 53.

The owner of n patent for certain machines, suing for damagi* for 
infring»*mert of the same, cannot succeed when it is shewn «Ii-m t|i(. 
machines in question were placed on hoard “foreign shi|>s” and wen- m.t 
us<-<l so as to make the defendant liable under the Patent Vet. I: SC 
PNNI. eh. 00. see. 30

(See also ( 191K), 43 D.L.R. 37H, IK Van. Ex. 241.|

Statement. Appeal by plaintiff from a judgment by Audette, J. (1919), 
50 D.L.R. 702, 19 (’an. Ex. 311, in an action for infringement of a 
patent. Affirmed.

Eugene Loflcur, K.C., for appellant.
.4. Wainwright, K.C., for respondent, 

i di net on. j I dinoton, J. i—The api>ellant claims that 1 *ecause respondent
having a contract from the French Republic during the late war 
to construct a dozen vessels at Fort William for use in that war, 
by a supplementary contract thereto, agreed to provide in each 
of said structures a space so framed and fitted as to receive a 
device or machine serviceable for wireless telegraphy, and per­
mitted, and possibly assisted in removing from the warehouse in 
which each of such devices or machinery was deposited, to each 
of the said vessels and placing it therein, there was such a breach 
of the Patent Act, R.S.C., 1900, ch. 69, under and by virtue of 
which the assignors of the apixdlant had obtained a patent for 
such device that apixdlant is entitled to recover damages herein. 
The Patent Act, by sec. 30, provides as follows:

Every |>erson who, without the consent in writing of the patentee, makes, 
constructs or puts in practice any invention for which a patent has l>een 
obtained under this Act or any previous Act, or who procures such invention 
from any person not authorized by the patentee or his legal representatives 
to make or use it, and who uses it, shall be liable to the patentee or his legal 
representatives in an action of damages for so doing; and the judgment shall 
be enforced, and the damages and costs that arc adjudged shall be recoverable, 
in like manner as in other cases in the Court in which the action is brought.

The resixmdent according to the evidence adduced herein 
certainly did not “make or construct" the devices or machines 
in question herein for they had ixvn bought in New York, already 
made, and shipped by the French Republic to Fort William and 

•Dur, J., living absent look no part in the judgment.
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all the respondent had to do with them was suffering its men 
under the direction of an officer of the French Republic to place 
them as he directs! in the compartment built in each vowel, 
designed to receive some unspecified sort of wireless device.

The vessels were each so far finished that only 5F/t of the work 
to lie done, under the original contract, remained to lie exirutisl 
when this placing of each of the said devices or machines took 
place.

It is argued tliat inasmuch as the title to the property in, and 
of, the vessels remained in the respondent, therefore the title 
in and to each of these devices in question supplied by the French 
Republic became vested in the respondent.

I cannot accept such a proposition as tenable under all the 
facts and circumstances in evidence.

A perusal of the evidence here leaves me rattier unenlightened 
as to the exact nature of the device or machine, but I infer that 
it was something portal)le and a piece of property ladonging to 
the French Republic independently of the property in the vessel.

The respondent’s relation to the article in question which I 
have designated a “device or machine” was analogous to that of 
the custom’s agent in question in the case of Nobel's Explosives 
Co. v. Jones, off d* Co. (1881), 17 Ch.D. 721. whom the Court 
of Appeal refuseo to hold liable for damages.

I am, therefore, not able to hold that the rescindent in any 
way “put in practice” the invention in question.

It is not necessary, therefore, for me to pass any opinion upon 
the effect of sec. 53 of the Patent Act, R.8.C. 1906. ch. 69.

As I suspected during the argument the cases cited in support 
of appellant’s contentions rest for the most part upon the right 
to an injunction which it is frankly admitted could not now be 
granted.

None of those cases cited maintain any such pretensions as 
set up herein.

They might support a claim to an injunction had that lieen 
applied for during the course of const met ion.

But this case is reduced, notwithstanding what is set up in 
the affidavit upon which leave to appeal was granted herein, 
to a bare right of claim for damages arising from an allegwl tort.
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And to found that I find no evidence and hence I conclude 
this appeal should be dismissed with costs.

Anciun, J. (dissenting):—The novelty and utility of tie 
plaintiffs’ jiatent, No. 74792, was primA facie established, if not 
by it* production (Electric Fireproofing Co. v. Electric Fireproofing 
Co. of Canada (1907), 31 Que. 8.C. 34 [affirmed (1910), 43 Can 
8.C.R. 182]; Fisher A Smart on Patents, 1914 ed., p. 215; Fletcher 
Moulton on Letters Patent, 1913 ed., p. 188, note |c|), by the evi­
dence of the witnesses Cann and Morse. The record contains 
nothing that rebuts the primA facie ease thus made in this rcsp i t

Infringement is, I think, sufficiently established, as to tin 
apjiaratus installed on the 8.8. “Navarrine" by the un< ntra- 
dicted testimony of tlie witness Cann. By the lourtli luragrupli 
of its statement of defence the defendant admitted having installed 
wireless apparatus on 12 small war vessels lining constructr,i |,t 
it for tlie French navy at Fort William, Ontario. The evidence 
sufficiently shews that the “Navarrine" was one of these vessels 
and there is no suggestion anywhere in the record that the up] a- 
ratuB installed on lier differed in any respect from that 1 dun'll on 
the other 11 ships. Indeed, Canfield, the defendant’s euperintiin­
dent, expressly staled tliat all tin" ships had tlie same installiitluii 
although he admitted on cross-examination that he had no] made 
|ien*mal investigation to ascertain that fact. He udded thut tin 
vessels were all delivered by the defendant at Fort William 
Atwood, assistant to the president of tlie defenilant company 
never heard of any difference in the apparatus installed on tin 
several vessels and McCoy, the general master mechanic who 
looked after the installation for the defendant, called as a witness 
on its liehalf, is mit asked whether there was any such difference 
The apparatus was all obtained by the French Government from 
Emil J. Simon at New York and shipped to its representative at 
Fort William. I think it pnmA facie appears therefore that tie 
apparatus on the 12 vessels was identical.

The only substantial defence* are: (a) That, if there were sueli 
user by the defendant of the up|wratus pureliased from Simon as 
would otherwise lie an infringement of the plaintiffs' patent, it 
was upon foreign vessels and therefore fell within the protection 
of sec. 53 of the Patent Act, R.8.C., 1906, eh. 69; (b) That there 
was in fact no such user made of the ap|»ratu* by the defendant
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an would constitute a violation of the exclusive right of the plaintiffs 
under see. 21 of the Patent Act; (c) That the plaintiffs are at most 
entitled to nominal damages, any infringement by the defendant 
having leen innocent.

(a) See. 53 of the Patent Aet was meant to cover the east* 
of a foreign ship visiting a Canadian port and having on lioard 
some article the use» of which in ( anada would amount to an 
infringement of a Canadian patent, such as was the subject of 
litigation in Caldu'dl v. Vandùtsengen (1851), 9 Hare 415, 08 
E.R. 571. The section was not meant to, and does not, cover 
the installation in Canada on a visiting foreign ship, and a fortiori 
not on a ship built here for foreign owners, of a device, the use 
of which is otherwise in violation of the exclusive right conferred 
by sec. 21. The case of Vavasmir v. Krupp (1878), 9 Ch.D. 351, 
cited by the assistant Judge of the Exchequer Court, Audette, J., 
.10 D.L.K. 702, 19 Can. Ex. 311, is clearly distinguishable. The 
French Republic is not a party to this action and no relief is 
sought against nor is interference with its property asked. More­
over, under the terms of the agreement between the defendant 
comiMiny and the French Government the property in the vessel 
had not passed to the latter but was still vested in the former 
when it did the work of installing the Simon apparatus. They 
were therefore not foreign ship* at that time.

(b) There was, in my opinion, user by the defendant of the 
infringing api>aratus in violation of the ]4aintiflV rights under 
sec. 21. The installation was, ami was intended as, a step towards 
the effective use of it and in the absence of any evidence warranting 
such an inference it cannot be assumed that there was to be no 
user of the wireless equipment until after the vessels should have 
left Canadian territorial waters. If such an intention would, 
if proven, have afforded a defence, the burden of establishing it 
satisfactorily was on the defendant. The French Government 
could not authorise the use in Canada of such apparatus. While 
it is not itself subject to answer in the Courts of Canada for its 
arts or those of its agents, its Canadian contractor* enjoy no such 
immunity. They are projierly sued (Denley v. Wore (1851), 
38 Ixmd. Jour. 224, cited in Frost on Patents, 3rd ed., vol. 1, 
p. 389, and Edmunds on Patents, 2nd ed., p. 364) and an* answer­
able for whatever «lamages wen* occasioned to the plaintiffs by
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the infringement of their rights which they aided or heljsil tn 
bring aliout. The principle of such cases as British Motor Syndi­
cate v. Taylor A- Son, (1900] 1 Ch. 577, and Upmann v. FJkm, 
(1871), 7 Ch. App. 130, at 'l32, applies.

(e) Innocence of intention is immaterial in considering the 
question of infringement. Stead v. Anderson (1847), 4 C.H. 
806, 136 E.R. 724. In the absence of a Canadian statutory pro­
vision corresponding to sec. 33 of the Patents and Designs Act, 
1007, 7 Edw. VII. (Imp.), ch. 29, the fact that the defendant was 
an innocent infringer does not entitle it to relief from liability for 
the damages sustained by the plaintiffs—( Nobel's Explosive Co. 
v. Jones. Scott At Co. (1882), 8 App. Cas. 5, at pp. 11-12; Hoyd 
v. Tootal Broadliurst, Lee Co. (1894), 11 R.P.C. 175, at p. 181) 
the measure of which is the loss actually sufferer! by them as a 
direct and natural consequence of its acts, Boyd v. Tootal Broad- 
hurst, Lee Co., supra, at pp. 181, 184. This is not the case of an 
innocent dcfcntlant submitting and offering restitution as in .Vans 
v. D'Albuquerque (1865), 34 Beav. 595, 55 E.R. 765. The defend­
ant here contests the plaintiffs’ right. Proctor v. Bayley (1889), 
42 Ch.D. 390, at pp. 393-4 n.

The appeal should be allowed and judgment entered declaring 
that there has been an infringement by the defendant conqiany 
of the plaintiff's iraient No. 74799 and referring this action to the 
registrar of the Exchequer Court to inquire into and ascertain tire 
amount of the plaintiffs' damages. The plaintiffs are entitled to 
their costs both of the action and of the appeal.

Rrodevr, J.:—The mere fact that the res]rendent furnished 
certain labour and material in connection with the installation 
of wireless apparatus on mine sweepers which it was building 
for the French Ciovcmmcnt would not render the respondent 
liable in damages. These wireless apparatuses never were the 
property of the respondent but belonged to the French authorities, 
hail Irecn bought by the latter in New York and had Ireen shipped 
into Canada at Fort William, where the ships were Iteing built. 
There is no evidence that these apparatuses were used or put in 
practice by the respondent lrefore they delivered those ships. 
Terrell, 5th ed., p. 312. As far as the respondent company is 
eon rented, there was no infringement of the patent claimed by the 
appellant.

The appeal should be dionissed with costs.
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Mignavlt, J.:—On one ground I think this appeal should 
be dismissed, that furnished by see. 53 of the Patent Act, R.8.(\, 
1906, eh. 69, which says: “No patent shall extend to prevent the 
use of any invention in any foreign ship or vessel, if such invention 
in not so used for the manufacture of any goods to l>e vended 
within or exported from Canada.”

This section, which has l>een in our statutes «nee at least 
1872 (35 Viet. (Dom.) ch. 26, sec. 47), was apparently suggested 
by a provision of the English Act, now sec. 48 of 7 Edw. VII. 
ch. 29, but is in somewhat wider terms. It is contended that 
it was meant to cover the case, not of a foreign ship built in 
Canada—for a foreign ship can undoubtedly lie built here— 
but of a foreign ship visiting a Canadian port and having on 
hoard an article patented in Canada, and the use of which here 
would amount to an infringement of a Canadian patent. This, 
no doubt, may be the usual case but there is no such limitation 
in sec. 53, which, in general terms, permits the use of any invention 
in any foreign ship or vessel, the only restriction being that the 
invention is not to lie used for the manufacture of any goods to be 
vended within or exported from Canada.

It is further argued that the English Act was amended after 
the decision of Turner, V.-C., in Caldwell v. Vanvlissengen, 9 Hare 
415, 68 E.R. 571, which was the case of a visiting ship. The 
appellant also refers us to the Hansard Debates w hen t he English 
Act was amended, as shewing the intention of Parliament in 
adopting this amendment. I am quite clear that we cannot 
look at these debates (Beal’s Cardinal Rules of Legal Interpre­
tation, 2nd od., p. 288). And even granting that this amendment 
was made in view of the decision in Caldwell v. VanUiseengen, 
êujtra, this should not, in my opinion, make us hesitate to give 
effect to the clear and unambiguous language of cur statute.

The only “use” here relied on was the installation by the 
respondent of the wireless device. If the vessels in question 
were foreign vessels, no patent could extend to prevent the use 
of any invention therein, and when these vessels were on the 
way to the sea, it docs not seem to me that the use by the foreign 
crew of this device could have l>een enjoined.

The trial Judge found that these vessels were foreign vessels. 
It is true that the respondent had a lien thereon, which lien went
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BO far an to Ktipulato that property in the ships would not jw* 
to the Frroeh flovemment until tlie price was fully paid, anti it 
had Iteen paid when the “Navarrine" was inspected in the Montreal 
harbour. I think, however, that this clause was inserted in tie 
contract for the protection of the respondent, and of course could 
have Iteen waived by it. The vessels were constructed for the 
French flovemment as a part of its navy. The wireless apimnitus 
was purchased by that Government in New York and was consigned 
to it at Fort William. All the respondent did was to install it. 
Itcing paid m rely the actual cost of installation. Under these 
circumstances, I do not think the respondent should be treated 
as an infringer of the appellant's patent.

' I would dismiss the appeal with costs.
Appeal dismissed.

SOLDIERS SETTLEMENT BOARD of CANADA t. JACKSON
Alberta Suiirrmc Court, Haney, C.J., Stuart, Beck and low, JJ 

October II, 1910.
Inibw I ■ ins» f| III—.10)—Pi'bciiasb or pbopebtt -t Soldiers Kkttlb- 

iiknt Board — Rujiits op execution cbuutob — Seiecrk — 
Soldier Settlement Act, tl-10 Geo. V. (Can.) cm. 71, aec. il 

Thr pnslufe of property sol<l by the Soldiers Seulement Board to the 
debtor, but severed front the land prior to the autrement bet a tm tlie 
Bonn! and the debtor, may be seistsl by the execution creditor with tbe 
exception of the debtor's exemptions unless such seizure is dealt villi 
under the Soldier Settlement Act, MU Geo. V. (Can.) eh. 71, sec. 14.

Appeal by plaintiff in an interpleader issue to determine tlie 
right of an execution creditor to certain produce of land sold by 
the plaintiff. Affirmed.

S. H. H oods, K.C., and //. Staples, for plaintiff.
K. C. Mackenzie, for defendant.
The judgment of the Court was delivered by 
Beck, J.:—This is an interpleader issue in which the trial 

Judge decided in favour of the execution creditor. Jackson was 
an execution creditor of one Falcus, a returned soldier. The 
Hoard lecamc the registered owner of a certain quarter section 
of farm land. The Boanl agreed to sell this land to Falcus under 
an agreement for sale dated Septemlier 19, 1919, for $2,000; $200 
do»n and the balance with interest in 25 annual instalments. 
The down payment was made. By agreement in writing of the 
same tlate, Falcus agreed to purchase from the Boanl at a sum 
not exceeding $700
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«11 the live stock and chattel equipment from time to time purchased by the 
Board and delivered to the purchaser on the purchaser’s requisition and as 
more fully described in said requisitions wh,uh shall from time to time as 
issued, be attached to the Board’s copy of this agreement and lie deemed to be 
part of and incorporated into the agreement.

The Board delivered to Falcus certain chattel property listed 
in requisitions. The subject matter of this contest is a quantity 
of oats, wheat and hay. This product* was the produce of the 
land sold by the Board to Falcus but had l>een severed from the 
land prior to the agreement for sale to Falcus and was not the 
subject of any of the requisitions and was not therefore “chattel 
equipment” under the agreement. The portion seized under 
Jackson’s execution against Falcus was that portion of this produce 
remaining after the debtor had been allowed his exemptions. 
The Soldier Settlement Act, 9-10 Geo. V. 1919, ch. 71 (assented 
to July 7, 1919) calls for interpretation. The Board seeks to 
maintain its claim to the produce in question by virtue of sec. 34.

Clause (a) says that:—
While any sum shall remain unpaid upon the aggregate advancesTor 

payments made from time to time pursuant to the provisions of this Act by 
the Board to or on behalf of a settler and secured by or charged whether under 
this Act or otherwise, upon properties, real, personal or other, of the settler 
or u|x)!f the settler’s interest in any of such properties, all of the properties 
»o charged shall continue to be security for repayment of such sum etc.

Clause (6) says that
. . . no judgment recovered or attachment, execution or other process 

issued against him shall, as against the Board, bind or affect the lands or the 
live stock and equipment sold by the Hoard to such settler.

Clauses (c) and (d) arc not material to the question under 
consideration. Clause (e) says that

If the produce or crop of any lands which were sold by the Board to the 
settler ... is seised or taken in execution or under any other process, 
whether the settler shall or shall not have fully paid for said lands, and whether 
said produce or crop is seised or taken standing or cut or in barn or otherwise, 
such produce or crop shall stand charged with a lien in favour of the Board 
for payment of all instalments due or overdue by the settler to the Board at 
the time of seisure or taking, in respect of the settler’s land, live stock, equip­
ment and permanent improvements, and, as well, all such instalments in 
respect as aforesaid as will mature within 12 calendar months thereafter.

It is clear to me that the wrords “produce or crop” in clause 
(«) refer to product? or crop arising from the land after the sale of 
the land by the Board and not to any produce or crop which might 
hapl>en to be upon the land in the form of a chattel at the time of 
the sale.
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Then as to the wont "equipment" in clause (5). Even if in 
some circumstances "equipment" might include produce >r crop 
as I think it might for the purpose of food or feed, the equipment 
in this clause is limited to such as has lieen sold by the Hi «ml; 
as to the settler’s lands it is limited to such lands as have I men 
sold to him by the Hoanl or as have lieen specifically charged with 
the amount of advances.

So also in clause (o) “the properties real, jiersoiial or other 
of the settler ” are limited to those upon which the Hoard has a 
security or a charge.

The only question it seems to me that is open to argument is 
that the produce in question is equipment under clause (fc).

It might well lie that in a sale of land, a crop already severed, 
even threshed and garnered, might lie intended to lie inch»led 
in the sale and the price of the land and crop combined fixed 
accordingly and that by an error there should lie no express 
documentary conveyance of the crop. Doubtless in such a case 
the purchaser taking possession of the land with the crop u|«m it 
would have an effective title to the crop. The crop in this ease 
perhaps liecame the settler’s property ; but this still leaves o|ien 
the question whether it was “equipment sold by the Board." 
Further evidence might possibly shew that it was intended as 
equipment but on the evidence—which is all by way of admissions 
—this is far from clear; rather is the contrary proliahle and the 
burden is on the Board as claimant.

First, the crop which was seised was what was left after the 
debtor’s exemptions were taken out. That means that then' was 
taken out, what was sufficient for the necessary food for Ils1 
family of the execution debtor during 0 months; feed for certain 
farm stock ; and seed grain sufficient io seed the land of the debtor 
to the extent of 80 acres. /' imd Jude, at least. I should think 
these exemptions would lie the extent to which farm produce 
could lie taken to be equipment. Secondly, the agreement fur 
purchase of chattel equipment specified by requisition and 
specifically purchased by the Hoard for sale to the settler seems 
to lie what is intended by the Act. Thirdly, it is quite clear that 
the Act contemplates that the settler may become the owner of 
lioth lands and chattels to which no charge or lien in favour of the 
Crown would attach.
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I think the Board has failed to make out its claim, one by way 
of security upon the goods by virtue of the Act. In truth the ease 
seems to have lieen carried on with the view of obtaining the 
opinion of this Court upon the constitutionality of the provisions 
of the Act to which I liave called attention ; but in the view I have 
stated it is unnecessary to discuss or decide that question.

1 would therefore dismiss the appeal with costs.
Appeal ilimnsml.

WEBBER v. HALL.

ARANOFF v. HALL.

MOSHER v. HALL.

.Vora Scotia Supreme Court, Ru*sell and Lsuffey, JJ., Ritchie, K./., and 
Chi*holm, J. January II, 19fl.

Sale (| IV—90)—Bulk Saleh Act, 3 Geo. V. 1913 (X.8.) ce. 5—1 rocedihk
THEREUNDER— EXECUTION CREDITORS* 8KISVHK — “VOIDABLE**

When unies of goo.Ik have bee* made under the Bulk Salis Art, and 
the provisions of that statute have not been complied with, an execution 
creditor may avoid such sales by levying upon the giNnlx under execution, 
and the seizure will lie upheld.

Appeal from ihe judgment of Harris, C.J., in an action claim­
ing damages for th° alleged wrongful seizure of plaintiffs’ good*. 
Affirmed.

S. Jenks, K.C., and James Terrell, K.C., for appellants.
C. J. BurcheU, K.C., and J. L. Ralston, K.C., for respondent*. 
Chisholm, J.:—This is an appeal from the decision of Harris, 

C.J., in three actions tried together and involving the validity 
of certain sales of goods made by the William Taylor Co., Ltd., 
to the several plaintiffs. The Consolidated ltublier Co., Ltd., 
recovered judgment in a large amount against the William 
Taylor Co., Ltd., and issued execution thereon and the sheriff 
levied on and sold certain of the goods so sold and found in the 
premises of the plaintiffs. The plaintiffs thereupon liegan actions 
against the sheriff and the Consolidated Rubber Co., Ltd., for 
the conversion of the goods. The defendants plead tliat the said 
sales to plaintiffs were void under the provisions of the Bulk 
Sales Act, 3 Geo. V. 1913 (N.S.), ch. 5. The trial Judge dismissed 
the actions.
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The only question argued on the apiieal was whether the Hulk 
Rales Act applied to the tranaaetions in question, and, if the Act 
applied, whether the sales were void or voidable under the Art.

See. 2 of the Art provides that it shall lie the duty of every 
purchaser of any stock of goods liefore closing the purchase or 
paving the vendor to demand and receive from the vendor and it 
shall Is- tlie duty of the vendor to furnish a written statement veri­
fied by statutory declaration containing the names and add re™* 
of all the creditors of the vendor, together with the amount of the 
indebtedness due to each cm liter.

See. 3 provides that any agreement for the purchase or sale 
of any stock of gisais in bulk shall Is- in writing, that it shall 
contain an inventory of the property sold, and that it shall within 
10 days Is- filial in the registry office where the vendor resides, 
or if Is- is a non-resident in the registry office of the district w here 
the projierty is situate.

See. 6 gives a definition of "as sale in bulk" as la-ing any sale 
or transfer of a stock of goods, wares or merchandise, or jinrt 
thereof out of the usual course of business or trade of the vendor, 
etc.

Sec. 4 provides that when a sale is made, and the provisions 
of sees. 2 and 3 are not observed.

Such sale shall lie deemed to be fraudulent and shall be absolutely void 
as against the creditors of the vendor, unless the proceeds of sale are sufficient 
to pay the creditors of the vendor in full and are in fact actually so applied, 
etc.

It is admitted that the provisions of sees. 2 and 3 of the Act 
were not complied with ; and it is clear that the proceeds of the 
sale W’orc not sufficient to pay the creditors of the vendor in 
full.

The contentions made by counsel for appellants were:
1. That the Bulk Sales Act applies only to the sale of “a stock of goods," 

and not to sales of parts of a stock as were the sales attacked in these actions; 
2. That the sales were not “out of the usual course of business or trade of the 
vendor”; 3. Section 3 of the Act, if it does apply, makes such sales voidable 
at the instance of the creditors and not void; and 4. That if the sales were 
so voidable, they should lie set aside by an action brought for that purisme 
byja creditor on behalf of itself and all other creditors.

1. The Bulk Salca Act in not well drawn; but I think it is suffi­
ciently clear that nee. ft must lie read with and into the provisions 
of secs. 2 and 3. If secs. 2 and 3 were held to apply only to cases
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where the whole stock of goods was sold, then the purpose of the 
Art could easily be completely defeated by the vendor disposing 
of the stock in portions; and, moreover, it would be imjioHsihle 
to find any useful office for the words “or part thereof in sec. 6. 
If am of opinion, therefore, that secs. 2 and 3 apply not merely 
to a sale of the whole stock but also to a sale of part of the stock 
out of the usual course of business or trade of the vendor.

2. Hie trial Judge has found as a fact and the evidence in the 
case abundantly supports the finding, that the sales were not in 
the usual course of the vendor’s trade or business. Tin* facts 
detailed in the judgment appealed from establish this, and do not 
require to lie restated.

3. There is much to lie said in favour of counsel’s contention 
that the word “void” should be construed ns meaning “voidable.” 
That the terms are frequently used without discrimination is 
shewn in 40 Cyc., p. 214:

These terms have not always been used with nice discriminât ion; indeed 
in some books there is a great want of precision in the use of them, and much 
confusion has resulted from the looseness in the use of the terms. The terms 
have frequently been used indiscriminately and what is merely voidable is 
frequently called void. So often has the wort! void lieen used in the sense of 
voidable that it may be said to have almost lost its primary meaning, so that 
when it is found in a statute or judicial opinion, it is ordinarily necessary to 
resort to the context in order to determine precisely what meaning is to lie 
given to it. Indeed it is said that the term “void" is oftener used to point 
out what may tie avoided than to indicate a nullity.

And as observed by Perdue, J.A. (now C.J.M.), in Drajxr 
v. Jackson (1916), 26 DXJL 319, at 323, 26 Man. UL 165:

The expression “absolutely void" is not, I think, any stronger than 
“void." If a thing is void, it is of no effect and there cannot be degrees in 
nullity. When an instrument is void as against iiersons who may or may not 
take advantage of it, it is voidable only.

4. But assuming the sale to be voidable and not void as against 
the creditors of the vendor, the creditor in this case was entitled 
to avoid the sales and it did so by levying on the goods under 
execution. There could not lie a more unmistakable way for the 
creditor to manifest its intention to attack the sales. It has long 
iieen the practice in this Court to attack a fraudulent or voulahle 
sale or conveyance collaterally in this way. It is not necessary 
that a direct action shall lie instituted for the purpose. legisla­
tion respecting bulk sales, so called, originated in the United States. 
The first statute regulating such sales was enacted in the State
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of Ivouisiana and within a year or two similar statutes were imsul 
by the legislatures of over a score of States and Territories. 
There are numerous eases in the Courts of the various State» 
dealing with the statute; and in the ease of IHckinnon v. Ilarbimn 
(1909), 72 Atl. Rep. 941, the facte were similar to the cases in which 
we liave heard argument. Dickinson recovered judgment against 
Harliison, and levied under execution on goods sold in hulk by 
Harhison to one Bauer. The Court held that that was one wax 
in which the sale could lie successfully attacked.

In my opinion the appeals in the three eases should Is1 disniiswl 
with costs.

Russell, J.:—I agree.
Ritchie, EJ.j—I agree.
Ixxngley, J.:—These three cases are practically the same awl 

are emlsxlied in one appeal. They came liefore Harris, C.J., atal 
judgment was given by him to the defendant in all the cases

It appears that the defendant James Hall, Sheriff of Halifax, 
in making a levy upon the property of William Taylor & Co., 
dealers in loots and shoes, went and made a levy upon loots and 
shoes in the stores of Weblier, Aronoff, ami Mosher and Jacobson, 
which had been bought from William Taylor & Co. The goods 
were pointed out by 0. H. Taylor, who was not at all connected 
with the firm of William Taylor * Co., at that time, and the giwsls 
were taken according to his representation, and they all lore the 
marks upon them of William Taylor A Co.

The gioda in the three respective shops were purchased and 
obtained from Kckersley, who was the manager, etc., of William 
Taylor A Co., and at certain prices, which were greatly reduced 
from the ordinary prices for the same goods sold to other parties

It would appear that Eckersley was in difficulties in regard 
to money and under those circumstances he would send for Samuel 
Weldor and ask him to take from him $100 or $200 or $500 worth 
of goods and give him the immediate rash for them, anil Samuel 
Webber would take them and plan1 them respectively in the 
stores of Harry Weldor, Aranoff, and Mosher A Jacobson In 
some instances the sales were made for considerably less than the 
wholesale prices, and in some eases only slightly lolow the whole­
sale prices, but altogether were sold mom cheaply than they muld 
lo I «night from any wholesale party in the Dominion.
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The defendant put his taking of these goods and the selling 
nf tliem as being plaeed within the eategury of 3 Geo. \’. 1913 
(N.8.), eh. 5, where an Act was passed to regulate the purchase 
and sale and transfer of goods in bulk. The Bulk Sales Act, which 
consists of eight paragraphs, is one that will require a great 
amount of consideration, and it unfortunately happens that there 
is scarcely any cases under it decided by other Courts which 
form a guide for one in dealing with it now. There have lieen 
some dealings under it in the American Courts, but their Art 
may not Ire in all respects like ours.

The Act requires that when a person shall make a sale of any 
strait of goods, wares or merchandise in bulk, that he shall first 
obtain a written statement verified by the statutory declaration 
of the vendor or his duly authorised agent, or, if the vendor is a 
coqroration, by the declaration of the president, vice-president, 
secretary-treasurer or manager of such corporation, which state­
ment is to contain the names and addresses of all the creditors 
of the said vendor, together with the amount of the indebtedness 
or liability due, owing, payable or accruing due, or to lieeome due 
and payable by said vendor to each of said creditors, which said 
statement may Ire in the form set forth in schedule “A” to the 
Act.

It is quite manifest from this tirât the object is not to deal with 
ordinary sales from a store, but that it intended the sale ahouki 
Ire such a large quantity and some extraordinary methrxl of 
dealing with the stork in trade that it might prejudice other credi­
tors and therefore this formality was required and that by way 
<tf protecting other creditors of the firm, and if such an agreement 
as this was not filed then such sale shall Ire deemed fraudulent and 
shall be absolutely void as against the creditors of the vendor.

One would Ire inclined to take the view that this Act only 
referred to the selling of a whole stock in trade, or such a large 
Itortion of the stork in trade as would manifest a disposition to 
sell out the business as a whole, and if such were the case the 
Bulk Sales Act of 3 Geo. V. 1913, ch. 5, would not apply in the 
present instance. According to the evidence the stock of William 
Taylor A Co. amounted to 1 retween 120,000 and $30,000 and the 
amounts that had I teen sold in this manner for some months 
previously had not been over $6,000 or $7,000, which would make
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out that scarcely more than one-third of the stock had been sold 
in this manner. But it is quite manifest it was not the usual 
course of business or trade of the vendor. These goods were 
sent out suddenly and quickly at any prices that could l>e agreed 
upon, for instant cash, to meet emergencies; and therefore we are 
compelled to look at the Act thoroughly to find out if there is 
anything that will cover jmrtial sales of goods under such circum­
stances, and we find this in sec. 6, which mads as follows:

6. Any sale or transfer of a stock of goods, wares or merchandise, or part 
thereof, out of the usual course of business or trade of the vendor, or whenever 
substantially the entire stock-in-trade of the vendor, shall be sold or con­
veyed, or whenever an interest in the business or trade of the vendor is sold 
or conveyed, such sale, transfer or conveyance shall be deemed a "sale in 
bulk" within the meaning of this Act.

This applies to the sale and transfer of merchandise or part 
thereof out of the usual course of business or trade of the vendor. 
To Mosher & Jacobson fully $2,000 worth had been sent out, and 
to the others a smaller quantity, and it seems that these goods, 
being part of the stock, are thus by the Act included in the term 
“sales in bulk.” It would scarcely do to take it as applying 
to sales of the whole or one block, l)ecause if a person were disposed 
to dispose of his property dishonestly he could sell one block to 
one person and another block to another person, and still another 
to a third, and so on, dividing it into twenty or thirty different 
blocks and selling it at different times, whereby he could get rid 
of all his goods and expropriate the money instantly and deprive 
the creditors of all chance of getting any payment, or receiving 
any dividends, and this itself would evidently make the Bulk 
Sales Act apply. And if William Taylor & Co. had gone on, 
it is quite probable that the result would have been that in a few 
months he would have disposed of nearly everything in order to 
meet current liabilities that were pressing upon him, and there­
fore, although the A<*t seems to apply only to the sale of the whole 
stock, yet the sale of a portion of it under sec. 6, although out of 
the usual course of business and trade, seems to be within it. 
I am, therefore, compelled upon hearing the matter to uphold the 
judgment of Harris, C.J., completely and recommend the dis­
missal of the appeal with costs.

Appeals dismissed.
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REX v. LANGLOIS.

REX v. JOSEPHSON.

Ontario Supreme Court, Meredith, C.J.C.P. October 21, 1920.

Iictoxicatino liquors (| III II—90)—Seizure—Forfeiture—Evidence— 
Motion to quash order of magistrate.

Although no magistrate may determine how much or how little intoxi­
cating liquor a person may have, the quantity may Ik* circumstantial 
evidence of the purpose for which it is obtained. If there is evidence 
upon which reasonable men would be convinced that the liquor was kept 
for purposes of sale, in contravention of the provisions of the Act, the 
order of the magistrate cannot be quashed.

Motions by the defendants to quash orders made by the 
Police Magistrate for the City of Windsor for the forfeiture of 
certain quantities of intoxicating liquors, contained in bottles 
and cases, seized by a license inspector when in possession of an 
express company, at an express office, consigned to each of the 
defendants.

The orders were made pursuant to see. 70 of the Ontario 
Temperance Act, 6 Geo. V. 1916, ch. 50, as amended by 7 Geo. 
V. 1917, ch. 50, sec. 26.

Section 70, as amended, is in part as follows :—
(3) Where liquor has been seized under sub-section 1 or sub­

section 2 the person seizing the same shall give information under 
oath before a Justice of the Peace, who shall thereupon issue his 
summons directed to the shipper, consignee or owner of the liquor 
if known, calling on him to appear at a time and place named 
in the summons and shew cause why such liquor should not be 
destroyed or otherwise dealt with as provided by this Act.

(6) At the time and place named in the summons any per­
son who claims that the liquor is his property and that the same 
is not intended to be sold or kept for sale or otherwise in viola­
tion of this Act may appear and give evidence before the Justice, 
and the Justice shall receive such evidence and the evidence of 
the person who seized the liquor and such other evidence as may 
be adduced in the same manner as upon a complaint or informa 
tion made under this Act.

(7) If no person claims to be the owner of the liquor, or if 
the Justice disallows such claim, and finds that it was intended 
that such liquor was to be sold or kept for sale or otherwise in 
contravention of this Act he may order that such liquor and
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any vessels containing the same shall be forfeited to His Majesty 
to be destroyed or otherwise dealt with in such manner as the 
Minister may direct.

(8) If the Justice finds that the claim of any person to be 
the owner of the liquor is established, and that it does not appear 
that it was intended to sell or keep such liquor for sale or other­
wise in contravention of this Act he shall dismiss the complaint 
and order that such liquor be restored to the owner.

J. M. Bulle», for defendants.
Edward Bayly, K.C., for magistrate.
Meredith, C.J.C.P. :—As there seems to be a somewhat wide­

spread mistake as to that whieh was decided in these cases, it 
seems to be proper to put in writing precisely what was decided 
in them.

A magistrate has no power to determine how much or how 
little intoxicating liquor any one may have. Every one may 
have as much or as little as he or she sees fit, if it has been 
lawfully obtained and is had in a lawful place for a lawful 
purpose.

Intoxicating liquor in trani’t, nd under some other circum­
stances, may be seized by an officer if he believes that it is to 
be sold or kept for sale in contravention of the provisions of 
the Ontario Temperance Act; and, if a magistrate finds, upon 
a proper investigation, that it was intended that the liquor seized 
should be so sold or kept for sale, he may order that it be 
forfeited to His Majesty.

The quantity of the liquor may be circumstantial evidence 
of the purpose for which it is obtained ; evidence of more or lees 
weight according to all the other circumstances and evidence of 
the case.

If there is evidence, circumstantial, or direct, or both, upon 
which reasonable men could find that there is no reasonable 
doubt that the liquor was to be sold or kept for sale in contra­
vention of the provisions of the Act, the order of the magistrate 
cannot be quashed in this Court.

In these cases there was such evidence, and therefore the 
applications to quash the forfeiture orders were refused.

Motions dismissed.
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GODIN t. DONNACONA PAPER Co.
Quebec Court of Review, Lemieux, C.J., LeteHier and Dorion, JJ. 

February 27, 1920.

QUE.

C. It

Master and servant (§ II A—67)—Maintenance hy company of occupa­
tion roads—Abandoned public highways—Obligation to 
employees for condition of same—Injury to horse—Damages.

When occupation roads are made by a company or abandoned public 
highways converted to the company’s use, it is obliged to maintain them 
in good condition, and is liable in damages for injuries to employees 
or their horses.

Appeal from the judgment of the Superior Court in an action Statement, 
for damages caused to plaintiff’s horse hy its fracturing its foot 
by stepping into a deep hole in an abandoned road over which 
plaintiff was carrying supplies for defendant company.

The judgment of the Superior Court of the District of Quebec, 
delivered November 12, 1919, by (iibsone, J., is reversed.

The facts of the case are related in the judgment of the Suix*rior 
( ourt, which had dismissed the action, as follows:—

Whereas the plaintiff claims from the defendant the sum of $238 for dam­
ages under the following circumstances: that on or about November 13th,
1918, while the plaintiff, being in the defendant’s employ, was driving a wagon, 
drawn hy two horses, for carrying supplies upon a road to Stoncham, com­
monly called the old Lake St. John Road, one of the horses put its foot in a 
deep hole and fractured its foot, and the plaintiff had to kill the horse on the 
ground; that the defendant has for several years l>een making pulpwood at 
Stoneham and has always used this road for said purpose only and that the 
defendant is bound to maintain this road and keep it in repair for the pro­
tection of drivers in its employ and of horses and vehicles thereon; that the 
said accident is due to the fault and gross negligence of the defendant who has 
always neglected to properly maintain this portion of it where the accident 
took place; that in fact, at the time of the accident, the entire road, and 
particularly the place in question, was impassible, on account of a great 
number of large stones, ruts and deep holes; that the said horse was 
originally the property of the father of the plaintiff and had been entrusted 
and given up to the latter in order to gain his livelihood, and that on March 
20th, 1919, by private deed, the father of the plaintiff transferred to the latter 
all rights which he might have against the defendant by reason of the loss of 
the said horse, and authorized the plaintiff to proceed against the defendant 
as if he had always been the owner of the animal; that the plaintiff is entitled 
to claim from the defendant the value of the said horse, namely, $150, and also 
the loss of time which he suffered from November 13th to 27th at the rate of 
$5.50 per day, namely, $88, making a total of $238, and in consequence be 
paid for the same.

Whereas the defendant by its defence denies the different allegations of 
the claim and alleges that the action is ill founded in fact and in law-; that the 
plaintiff knew the said road and that he agreed to travel on it at his own risk 
and peril; that the defendant pays large wages for carrying small loads on 
account of the condition of this old abandoned road; that the road is 60 miles



262 Dominion Law Hkpohtn. I$6 D.L.R.

QUE.

C. R.

DoNNACONA 

Paper Co.

I^llier, J.

in length and that it is practically and physically impossible for the defendant 
to do otherwise than what it has done in the past; that the plaintiff under­
took the transport of the supplies at his own risk and peril on a road which 
he already knew, and that he should have refused the contract if the made 
were, to his knowledge, dangerous, and the defendant prays for the dismissal 
of the action.

Considering that it appears from the evidence that the defendant is the 
owner of certain limits situate upon the road in question, namely, the old 
Lake St. John Road, that the defendant uses this road for the conveyance of 
its supplies; that the said road is not the defendant’s property, but that it 
uses it only because it is the only road which leads to its limits, and that it is 
a road which was in existence long before the defendant was in occupation of 
this district; that it apjieure from the evidence that the plaintiff was engaged 
as a carrier, with a vehicle and two horses, for carrying supplies between tin- 
various camps of the company, situate upon the said road, but that it does not 
appear that at the time of such engagement the plaintiff knew of the stale of 
the road, as alleged by the defendant, nor that there was any understanding on 
the subject of the risks to be run, and that, consequently, the losses which 
might have resulted from such risks should be ascribed in accordance with 
the common law; that there is no evidence proving that the road in question 
is the private property of the defendant, nor that such road forms part of the 
property occupied by the latter, but on the contrary, it appears that the said 
road is an old public road connecting Stoneham with Lake St. John; that tla- 
said road cannot be considered as something under the defendant’s care, for 
the said road was not under the defendant’s care, but was used merely fur 
its own requirements; that the circumstances proved, shew no warrant), 
express or implied, by the defendant to the plaintiff to guarantee against con­
sequences which might result from using the said road; that the plaintiff has 
proved no responsibility on the part of the defendant for the accident which 
hapjiened to his horse.

Dismisses the plaintiff’s action, with costs.
Francoeur, Vien and Larue, for appellant.
Taschereau, Hoy, Cannon, Parent and Casgrain, for respondent.
The above judgment was set aside for the following reasons:
Letellier, J.:—The road where the aceident took place i> 

evidently not the property of the defendant, but we think that the 
defendant has control of this road. It had been constructs! by 
the Government to allow communication with Lake St. John 
Itefore the construction of the railroad, but it had l>cen abandoned 
long since, when the defendant undertook to make use of it for 
the ojieration of its limits. It has repaired the road and spent a 
considerable sum for that purjiOHe. It had possession by tolerance, 
but it has absolute control of it for the purpose of its industry 
a control which it had assumed and wrhich wras allowed it without 
difficulty since it acquired its limits from the Provincial Govern­
ment, which had abandoned this now useless road. We see no
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difference from the point of view of liability, between this road,
in the way the company had possession of it, and a road which it C. R.
might open upon its own limits, for the pur|)oso of operating them. Godin

It certainly cannot prevent hunters or other persons from going j)oN]JAmNA
on this road, but it is not liable to such persons. It is not the same Paper Co.
with regard to its employees. It employs drivers to carry neces- Leüüîër, j.
sarv things to its camps, and it requires them to do such carriage
on this particular road. The road thus becomes something which
it puts at the disposal of the drivers for doing their work and it
must keep it in good repair and be answemble for accidents which
happen to its drivers on this road.

It is not a public road governed by provincial or municipal 
laws, but is a road that the company has made its own, although 
it is upon a property other than its own.

We see similar cases throughout the Province, es]>ecially in 
winter time. A contractor for cutting wood opens a road uixm 
one, two, ten or twenty pro]>crties with the consent of the owners 
or with their tolerance only. Such road forms part of the timl>er 
yard and is under their control. Strangers can go on it at their 
own risk, but the men the contractor hires to do the cartage on 
such road have a right to a good road, and it is the contractor who 
is liable for damages which may be sustained by his men on 
account of the bad state of the road. This is to be s<H*n in every 
parish in the Province upon a greater or less scale. The defendant 
is well in the same1 position. If an employer is liable for the bad 
state of a floor where he makes his workmen work, he is equally 
liable for the bad shape1 of roads where he places his men to do 
cartage. The question of contributory negligence cannot be set 
up here, for there was none. The question whether the plaintiff 
took a part of the risk, by working on this road., cannot Ik* raised 
either, for no evidence was given of such an agreement. The wages 
paid to the plaintiff is more than usual and does not cause any 
presumption that the plaintiff took such a risk.

For these reasons we think that the recital of the judgment of 
first instance, declaring that the road was not under the care of 
the» defendant, in accordance writh art. 1054, C.C. (Que.), is ill 
founded. The defendant has all the responsibilities of this article 
of the ('ode; it assumed them all by making this road its own

18-56 D.L.R.
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property, one of the essential parts of its business premises Kmm 
the moment tiiat it puts this road at the disposal of its carriers 
it must keep it in such a state as not to eause sueli an seraient as 
that which hap|iencri. It is a tool, it is a machine which it entrusts 
to its workmen and it is liable for the bad state of sueli thing, 
even if the workman should know of the bad state. The liability 
of the company is tiiat of a good father of a family, which should 
protect its servants against dangers. If it cannot make it a mad 
fit for vehicles it must, at least, keep it free from holes and nits, 
which good ordinary repair would remove.

Judgment: Considering that the defendant company o|ieralis 
forest limits behind Stoneham, and tiiat the road which leads to 
the said property is known under the old name of the lake St. 
John Hoad; that the said road is the only way of communication 
to go through the said forest, both for the lumbermen of the 
company and for the carriers or waggon drivers who earn- supplies 
to the camps in the company’s limits; that the road in question 
does not appear to serve as a way of communication for others 
than the defendant company and a man named Danscrcau. who 
himself also cuts wood in tiiat part of the country ; that the said 
road is under the surveillance, jurisdiction and authority of the 
said company; that it alone keeps the said road in rejiair or has 
kept it in repair or has lieen at the cost of keeping it in repair; 
that the said road is not a public road or a municipal road, in a 
legal sense, but may be likened to a road of tolerance in a muni­
cipal matter, open and kept in repair on account and for the 
benefit of a particular person, who, in such case, is liable for dam­
ages resulting from the bad state of such road; that the defendant 
company is liable for damages resulting from accidents happening 
to its employees or to those whom it invites or employs to traverse 
the said road for its lienefit and advantage, and particularly for 
the operation of its timber limits; that the road in question, at 
the place when- the plaintiff’s horse broke its foot which necessi­
tated it being destroyer!, was, at the time of the said accident, 
in a bad state of repair; that the accident and the quaii'iim of 
damages proved are not denied by the witnesses for the defendant 
nor by the latter in its factum; that the defendant 1ms not proved 
the agreement alleged in its defence that the plaintiff undertook 
the carriage on the said road at his own risk and peril; that the
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plaintiff has estai dished the essential allegations of his art ion ami 
that the said aetion, instead of being dismissed, should have lieen 
maintained as to amount, interest and costs; that there was error 
in the said judgment appealed from.

For these reasons the Court sets aside the said judgment, and 
proceeding to pronounce the judgment which should have been 
given in the Court of first instance, maintains the said aetion and 
orders the defendant to pay to the plaintiff the sum of $21)8, 
with interest from the issue of the writ, and the costs both in the 
Court of first instance and those incurred in review.

Apjteal allou'ed.

HAWKS v. HAWKS.

Britinh Columbia Court of Appeal, Macdonald. C.J.A., Martin, (iallihcr ani 
McPhillipf, JJ.A. (ktolnr 6, I9g0.

Husband and wipe (| II G—100)—Title to property—Bought and paid 
for by husband—Held in wife’s name—Trustee—Mutual
RIGHTS.

Pnqierty bought and paid for by the husband even though held in 
the wife’s name belongs to the husband failing an agreement bid ween 
them to the contrary.

The doctrine of common law that what belongs to the husband belongs 
to the wife cannot be upheld.

I See Annotation, Pluperty Bights between Husband and Wife, 13 
D.L.R. H24.1

Appeal by defendant from the judgment of Morrison, J., 
in an action by a wife to establish her right to certain lands 
registered in her name but bought and paid for with the husband’s 
money. Reversed.

D. Donaghy, for appellant; G. H. Dorreil, for respondent. 
Macdonald, C.J.A.:—I do not find it necessary to decide the 

question raised by the appellant as to the jurisdiction of the Court 
below to entertain this action, because in my opinion, assuming 
such jurisdiction the appellant must succeed.

The respondent has completely failed to make out her cause 
of action. The trial Judge has given no reasons for his conclusion, 
hut since my opinion is founded on respondent’s own evidence, 
the question of demeanour does not come into the case. It is not 
even necessary to express an opinion as to the extent of reipond- 
ent’s own interest, if any, in the lands referred to in the pleadings. 
She does not claim them as her owti in fact but bases her claim
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on the doctrine of the «immon law that husband and wife »n. 
one, and she contends that what is her husband's is hers, hi ni\ 
opinion she could succeed, if at all, only upon shewing thin tl„. 
husband is a Imre trustee for her of the title deeds in dispute anil 
this she has entirely failed to do.

Martin, J.A., would allow the appeal.
Gaixiheh, J.A.:—In the view I take of the evidence 1 do not 

find it necessary to deal with the point of law raised. Even on the 
plaintiff's own testimony she fails to make out a case.

Her view seems to be that because she was defendant’s wife, 
any property acquired lielonged to her as much as to him. tilie 
sets un no agreement between them by which property put in 
her name was to lielong to her.

The husband explains the reason why this method was pursued 
and while this devious way of acquiring property from the Crown 
for himself may be a matter of comment, we are not very much 
concerned with that here.

This fact stands out clear and uncontradicted that the husband 
acquired all this property, carried through the transactions, 
paid all moneys out of his own funds for obtaining the prop Tty 
and for improvements thereon and all taxes on the property up to 
1915. None of the plaintiff's money went into this, in fact she 
had none except what was given her from time to time or what 
she was permitted to take out of her husband’s business. It is 
true she paid some *978.36 taxes on the parcels held in her name 
in 1919, and a letter from the husband was written her notifying 
her of these taxes and that if she did not ]>ay them they would Is' 
liable to an additional impost of 10% on other taxes (Ex. 2), also 
stating that if she needed his assistance in paying them it would 
lie necessary to make business arrangements at once.

The defendant explains this letter by saying that he was 
trying to bring pressure upon her to deed to him these properties 
which she was refusing to do and which by verbal agreement sin- 
had undertaken to hold in trust for him. The plaintiff denies 
this verbal trust, but I think the facts are against her lieing con­
sidered the real owner. It is true she went out on the property to 
fulfil settlement duties but that would lie quite natural for a wife 
to do, besides, in all property her husband might acquire in that 
way, she would lie 1 lettering her own condition to the extent of her 
dower interest in the property acquired.
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The trial Judge has given no reasons, but with every respect, 
I am unable, upon the evidence, to see upon what principle she 
can claim to be the owner of these lands or to have the title deeds 
delivered over to her.

I would allow the appeal.
McPhillips, J.A. (dissenting):—I am of the opinion that the 

judgment of the trial Judge should l>e affirmed. The subject 
matter of the action is the right to the possession of certain Crown 
Grants, the respondent, the wife of the appellant, being the 
grantee therein. The contention of the appellant is, that he is 
really the owner of the lands, t.e., that there is a resultant trust 
in the lands and that he is entitled to the possession of the Crown 
Grants as against the respondent. Unquestionably prima fade 
the respondent being the grantee jiossession should follow the 
title. It is contended that the subject matter of the action is one 
in relation to immovables and the lands being in the Province of 
Ontario, there is no jurisdiction in the Courts of British Columbia 
to pass upon the question as to who is entitled to the possession 
of the Crown Grants as it will involve the determination of title 
in the lands. The action, in my opinion, is one of detinue (27 
Hals., par. 1566, page 888), and does not involve the determination 
of title. Admittedly, the respondent has the legal (‘state in the 
lands and this gives her the right to the possession of the title deeds, 
!>., the Crown Grants (see Tindal, C.J., Harday v. Collett (1838), 
4 Bing. (N.C.) 658 at 668, 132 E.R. 942). This is not an action 
to recover land situate in the Province of Ontario and no obstacle 
would appear to me to be in the way of deciding merely the 
possessory title to the deeds; the api>ellant is attempting to set 
up what may be a matter which is solely for the determination 
of the Courts of the Province of Ontario—the forum rd si tee— 

(Dicey on Conflict of Laws, 2nd ed„ at 357, 358), «.«., involving the 
determination of the title to the foreign immovables. Here there 
is the absolute title to sue and the relief accorded to the respondent 
does not in any way involve the determination of any trust or 
outstanding equity in the lands that the appellant may have. 
I look upon the action in the present case as a personal action and 
transitory, fhe defendant is in this jurisdiction and this fact gives 
jurisdiction (see Lord Herschell, L.C., in British Smith Africa Co. 
v. Companhia De Mocambique, [-1893] A.C. 602 at 623. “It has 
been already stated that by the common law personal actions
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being transitoty may be brought in any place where the partv 
defendant can be found.”)

The present action is not one that involved the assessment 
of any damages for trespass to land situate abroad. It involved 
only the determination of the right to the custody of the title deeds. 
I would refer to what Wright, J., at 366, said in Com pa nh in /), 
Mocambique v. British South Africa Co., (1892) 2 Q.B. 358 it lie 
decision of Lawrance and Wright, JJ., being restored in the House 
of Lords, [1893] À.C. 602)

It does not, in any way, involve a denial of jurisdiction to give relief 
in jtersonam or against property in this country in any case where title to the 
foreign land is not directly involved or can lie proved as a fact by the judgment 
of a competent Court in the foreign country.

The action, as brought by the respondent, may be also suit- 
ported on the ground of the relief claimed ami the remedy Wing 
strictly in personam and the judgment u-idcr appeal did not 
decide the title to foreign immovable projierty. (See Be Clinton; 
Clinton v. Clinton (1903), 88 L. T. 17, 19 T.L.R. 181, Joyce, J.. 
at p. 19). The most recent pronouncement upon the question 
of the exercise of jurisdiction—in any way—relating to foreign 
lands is that of Viscount Finlay in the House of Ixmis in Brown 
v. Gregoon, [1920] AX’. 860 at 875:—

It is quite true that the Courts in Scotland or in England may, with 
regard to persons within their jurisdiction, make orders in certain cases with 
reference to land in a foreign country. A contract with regard to land bought 
may be enforced here in personam so long as it is not contrary to the lex situs 
which, with regard to real property, must be the governing law.

In passing, it is a matter for remark that the case the respondent 
sets up discloses illegal conduct upon his part, the illegal acquire­
ment of lands as against the lex situs, i.e., the attempted acquire­
ment of the lands by and through his wife, the respondent, lie 
having exhausted his right of acquirement of further lands under 
the existent land laws. It is conceivable that the appellant is not 
anxious to resort to the Courts of the lex situs but in this juris­
diction attempts to withhold title deeds to which he has no right- 
thc alleged colour of right as set up to the title deeds having 
the insecure and ineffectual foundation of an illegal transaction 
(see Farmers’ Mart Limited v. Milne, [1915] A.C. 106, per Lord 
Dunedin, at 111). Iam clearly of the opinion that the trial Judge 
arrived at the right conclusion and that there was jurisdiction to 
adjudge that the appellant shoukl deliver up the title deeds to 
the respondent and I would dismiss the appeal.

Appeal allowed
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Re TORONTO R. Co. and CITY of TORONTO.
Ontario Su/<ri mi Court, Ordt, J. (Motor If, I960.

ONT.

8. C.
Motions and urdehk | I—1)—Motion for declaratory order ak to 

INTERPRETATION OF CONTRACT — PRACTICE — Rvi.E <104 — WlIEN 
OHANTED.

A mol ion for u declaratory order of the Court under Rule (MM in not 
j notified when there in no rigid of the applicant either invudiol or threat­
ened nr requiring some immediate remedy or relief.

Application for an order determining and declaring the true statement, 
interpretation of a certain contract.

E. D. Armour, K.C., and William Laidlaw, K.C., for the 
Toronto Railway Company.

ft. ft. Geary, K.C., for the Corporation of the City of Toronto, 
ft. S. Camel», K.C., for the trustee* for the holder* of bonds 

of the’ railway company.
ft. ft. Henderson, for Q. L. Smith, a bondholder.
Orde, J.s—This is a motion to interpret those provisions <mk. j. 

of the contract between the Corporation of the City of Tor­
onto and the original purchasers of the railway (whose 
right* and obligations are now vested in and borne by the 
Toronto Railway Company) which relate to the payments for 
mileage and for percentage upon gross receipts, in so far as 
they affect the priority of the city corporation as against the 
bondholders. There is no present issue between the city corpora­
tion and the bondholders, and there is no question as to the 
railway company’s obligation to discharge its liabilities to both 
the city corporation and the bondholders. Notwithstsnd.ng that 
the question of priority has not been raised either b> the city 
corporation or by the bondholders, the railway company daims 
to be entitled to submit the question of priority the Court, 
under Rule 604.

Rule 604 provides that “where the rights of any person 
depend upon the construction of any deed, will or other instru­
ment, he may apply by originating notice, upon notice to all 
persons concerned, to have his rights declared and determined.’’

The notice of motion sets out several questions which the 
Court is asked to decide, but each involves the question of 
priority as between the city corporation and the bondholders.
Counsel for the city corporation and for the bondholders dis­
claim any desire at the present moment to have this question
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decided ; and, go far as I can gee, they are the only parties 
interested in its determination. It is true, of course, that the 
railway company, as the debtor, has to some extent an interest 
in that question, but I do not think the Rule was intended to 
apply to such a case as this. What the Rule does provide for 
is the submission of the question of construction, in order that 
the rights of the person making the application (not those of 
some other person) may be declared and determined. I am at 
a loss to see what “rights” of the Toronto Railway Company 
are in any way affected by the question of priority. If there 
are any such, they can only arise in some remote and incidental 
way, and the questions which are here submitted to the Court 
involve in the most direct and vital manner the rights of the 
city corporation and of the bondholders as between themselves, 
which they express no desire to have determined. If any rights 
of the railway company are involved at all, they must merely 
be incidental to the larger question. I do not think that Rule 
604 was intended for any such purpose as that proposed here.

There was a good deal of argument as to the Court’s power to 
make a declaratory order, upon a motion of this sort. I do 
not think it is necessary to go into that question at all. I 
decide the motion upon the simple ground that there is no right 
of the railway company either invaded or threatened or requiring 
some immediate remedy or relief, which justifies any such motion 
as this. The result would be the same if the matter had been the 
subject of an action.

The motion will be dismissed with costs.
Uotion dismissed.

ANDERSON v. THE KING.

Exchequer Court of Canada, Audette, J. June 16, 1920.

Railways (§ III B—50)—Accident at crossing—Breach ok statutory 
ditty—Responsibility—Res ipsa loquitur.

Although there may be no witness to an accident at a railway crossing, 
the Court may, in view of theeircumstances related in evidence, consider 
the probabilities and draw the necessary inferences that the deceased 
met his death in such a way; and it being shewn that the neglect of the 
engine crew to perform their statutory duties was the proximate cause 
of the accident, the railway company will be held responsible for damages

|See Annotation, Negligence or Wilful Act or Omission, 35 D.L.R. 4SI ]
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Petition of right to recover the sum of $10,(XX) damages alleged 
to have been suffered by reason of the premature death of jieti- 
tioner’s husband by being struck by a shunting engine of the 
Intercolonial Railway, and killed at a milway crossing.

J. Friel, K.C., for suppliant; H. Trite*, for respondent.
Audette, J.:—The suppliant, by her petition of right, seeks, 

both for herself and on l>ehalf of her two minor children, to recover 
the sum of $10,000 damages, alleged to arise out of the death of 
her husband, the result of an accident on the Intercolonial Railway.

At about 5.30 p.m., on the night of October 31, 1918, Anderson 
went over to the freight shed office, at Sackville, to see Harris, 
an old friend, a witness heard in the case, with the object of 
finding out what was the best time to go to Moncton to get in 
touch with one of the milway engineers, as related at trial by 
Harris. He remained at the latter’s office for 15 to 20 minutes, 
and when leaving Harris accompanied him out in the alleyway, 
and afterwards saw him pick up, inside the building, an umbrella 
and a small parcel of 8 or 9 inches long by 5 inches in diameter.

This is the last ever heard of Anderson until he is found dead 
on the crossing within comparatively a short time after leaving 
the freight shed building.

A few minutes after Anderson’s departure Harris was standing 
in the clerk’s office, in the freight shed building, looking out of 
the window, and saw a locomotive passing from the direction of 
the station to the freight shed crossing—the location of which 
is shewn on plan, Ex. 1, filed herein.

Now, from all accounts, this was a shunting engine doing 
work in the railway yard, at Sackville—extending east and west 
of the station. It is in evidence that liefore the engine went over 
the crossing, fireman Carter liad tried to light, with six matches, 
he says, the headlight of the locomotive, and having failed to do 
so, the engineer had decided to back over the crossing in question 
to some place of shelter to light. It was a very stormy night, 
blowing and raining heavily. The wind was blowing quite hard. 
However, no attempts were made to light the side or tail lights, 
at the rear end, on both sides of the tender.

While the locomotive was thus moving reversely, hrakeman 
Keswick was on the step at the western side of the far end of the 
tender, facing Lome St. He was holding on with one hand, and
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had a lamp in the other, which he moved for a while, ami was 
unable to tell us with what hand he was holding; however, he says 
he did not signal all the time, liecause his hand could nut stiiml 
it. And on this point, Engineer Ison says Keswick signalled within 
a few feet of the crossing, but not at the crossing.

Hrakeman Hicks who was at the rear, on the pilot of the 
locomotive, with a lamp in his hand, when at the crossing or tliere- 
about, felt the pilot scraping over something. He was then 
facing Lome St., and turning around saw something which, on 
jumping off and going hack, he ascertained to lx- an umbrella, with 
two ribs sticking out, and close by it was the body of Anderson 
lying—one leg and one arm on one side of the rail and the Issly 
between the two rails—at alxiut 4 feet from the crossing, as if the 
engine had struck him at the crossing and had dragged him that 
distance. He then adviser 1 the crew of the locomotive of the 
accident.

Some of the witnesses testify the bell was ringing, and engineer 
Ison says he blew the whistle before starting, and lieing inside of 
60 rods of the two crossings contends one whistle was sufficient. 
However, hrakeman Hicks says he does not know that they whistled 
before the crossing.

The accident happened somewhere around ten minutes to 
six o’clock in the evening, on a very stormy night, the wind blowing 
very hard and with heavy rain. Under the evidence which is 
somewhat conflicting on the subject, it must lie found it was 
also quite dark at the time of the accident, as testified to by- 
witness Hicks.

There was no witness of the accident, but it was taken for 
granted by the witnesses who spoke upon the subject, that Ander­
son had lieen killed at the crossing, by the locomotive. /iV. 
ipm loquitur.-—Considering the balance of probabilities and 
drawing the necessary inference from the circumstances related 
in the evidence, the Court must come to the conclusion that the 
deceased was so killed at the crossing by the locomotive in question.

Now, the locomotive, which was travelling at a low rate of 
speed, at the time of the accident, was travelling without her 
headlight and her two side lights or tail lights at the rear-the 
tail lights lieing missing entirely, and with proof establishing that 
no attempt had even been made, that night, to light them liefore 
going over the crossing.
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The Rules and Regulations in force at the time of the a<vident, 
resjiecting trains on the Canadian Government Railways, approved 
by the Govemor-in-Council, were filed as Ex. “A" herein.

At p. 7 of the liooklet containing these rules we find that the 
definition of a train covers the rase of an engine without cars— 
and under R. 9, that night signals are to lie displayed from sunset 
to sunrise. That, under H. 17, a headlight must lie displayed at 
the front of every train by night. Anti, under *It. 18, that yard 
engines (as in the present ease), must display the headlight to the 
front and rear by night; and tliat when not provided with a head­
light at the rear, two white lights must lie displayed, and tliat 
yard engines will not display markers. And under conditions not 
mtuiring display of markers, road engines without cars will display 
a white light on the rear of the tender by night.

Then, under R. 102, whenever an engine is moving reversely 
in any city, town or village, a man must take a position on the 
Under to warn persons standing on or crossing the track of the 
railway of the approach of such train or engine.

These rules and regulations which are made under the pro­
visions of sec. 49 of the Government Railway Act, R.K.C. 1906, 
ch. 36, have, under sec. 54 thereof, the some force and effect 
as if made by the statute itself, since it is there said that they shall 
Is1 taken and read as part of the Act.

In starting to travel over the crossing without his headlight 
and tail lights, the engineer became guilty of a breach of H. 9, 
17 and 18.

There can lie no doubt that there is good reason to assume that 
if the strong headlight had been lighted, the glare of that light 
could have been seen by the deceased; but it is obvious the accident 
would not have happened if the engine had had proper tail lights 
burning when they went over the crossing. Being a yard engine, 
the locomotive should have displayed a rear light by night, when 
not provided with a headlight at the rear, two white lights should 
have been displayed, as required by R. 18.

There was no attempt made to light the tail lights—the most 
important lights under the circumstances. These side lamps, 
with which the locomotive was provided, could, as testified to, 
liavc lieen taken out of their sockets, and very likely lighted in the 
cab of the locomotive or in the shelter of the locomotive.
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One brakeman with a lamp was placed on the aide atep of the 
tender faring Lome St. No one waa on the corresponding side 
step, on the aide next to the freight shed, upon which side Anderson 
was travelling.

Under R. 106, in all cases of doubt, or uncertainty—the safe 
course must Ik1 taken and no risks run. Obviously, the crew of 
the locomotive assumed a great and unnecessary risk in travelling 
without lights. They should have placed the other brakeman on 
the other side of the tender with a lamp in hand. In that position, 
he would either have lieen seen by the deceased liefore taking the 
crossing, or the brakeman himself would have seen Anderson and 
warned him and thereby, in I with hyiwthcses, the accident would 
have been avoided.

If the hearing of the deceased was not the very l>cst, we are 
told his eyesight was good. And if the wind was blowing with 
such violence, anil the rain falling sp heavily on that occasion, 
is it unreasonable to assume that a person of ordinary hearing could 
very well not hear a locomotive travelling at the slow speed of 
4 to 5 miles an hour? Had the lights licen on, they would very 
likely have been seen.

Therefore, I find that the crew was, under the circumstances, 
guilty of a breach of their statutory duties as above defined and 
set forth.

On the question of quantum, the evidence is conspicuously 
meagre. We have evidence shewing that Anderson was 78 years 
old, that he retired 26 years ago. He had a nice home of about 
3 acres with buildings, valued at al>out $2,500. He kept five 
cows and two horses, and had 48 acres of marsh land, anil $500 
of stock in a paper box company; but there is no evidence as to 
his yearly revenue or income. However, his services were not 
without real value. He attended to the chores, administered his 
home and lands, and he attended to his garden, and made all 
carpenter's, plunder's and painter’s repairs to his home.

All of his estate has passer! to his wife and children at his death. 
By the accelerated enjoyment of the estate by the suppliant 
and her children, it is a question whether this share in the expenses 
of the deceased is not made up by hie work, management and 
services generally. It would, however, be improper for the 
purpose of ascertaining the pecuniary lose to treat the widow and 
the children as benefiting by Anderson’s premature death.
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Under some of the tables of mortality, the ex{ieotation of life, 
at the age of 78, is l>etween 5 and 7 years.

Now in assessing damages in a ease of this kind, while it is 
obviously impossible to arrive at any sum with mathematical 
accuracy, several elements must tie taken into consideration and 
one must strive to compensate for the loss, to make gtKxi the 
pecuniary benefit which might reasonably have lx»en expected 
had the accident not taken place. In doing so one must necessarily 
take into account the age of the deceased at the time of the acci­
dent, his state of health, his expectation of life, his income, not 
overlooking on the other hand the several contingencies to which 
every person is subjected, such as l>eing subject to illness, involv­
ing expense and care. All of these circumstances must lx* taken 
into account.

It is alleged by the statement in defence the Crown tendered 
$1,500 without admitting liability. However, the suppliant did 
not reply to that allegation, and under R. 114 that allegation is 
deemed denied and put in issue. No evidence was offered upon 
this point. This fact is mentioned because it is with gnat hesita­
tion 1 have come to the conclusion that $1,500 was not a reasonable 
offer under the circumstances. However, taking all the circum­
stances into consideration, I hereby fix the compensation at the 
sum of $2,(XX).

There will lx* judgment declaring that the suppliant and her 
children are entitled to recover from the respondent the sum of 
$2,000 and costs. Judgment accordingly.

SUFFIELD v. KENNEDY.
Manilolta Court of Appeal, Perdue, Cameron and Fullerton, JJ.A.

(Matter 26, 1920.

Partnership (| VII—30)—Action—Style or cache—Default judgment 
—Statement ok claim not served on one partner—Ji ix.mem
VOIDABLE—J.ÏKLAY—ACQUIESCENCE.

If the défendants are sued as “A.B.C. A Co., carrying on business under 
the firm name and style of A. & Co.," the action is against the partners 
individually, ami a judgment "against the said defendants" is against 
the said individuals.

A default judgment entered against a defendant who was not served 
with the statement of claim is not void hut voidable, but if the defendant, 
knowing of the same,allows it to stand a long time without attacking it. 
the Court may, on the grounds of acquiescence, refuse to open it up.
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Appeal by plaintiff from a judgment of Curran, ,1., vacating 
a judgment. Reversed.

C. H. Lock*, for appellant ; H". It. Mulock, K.C., for respondent 
Brown.

Perdue, —This action was brought in March, Inn
to recover the amount due on a dishonoured cheque for 81,(Ml 
made by J. H. M. Kennedy 4 Co. In the statement of claim 
the defendants are named as follows: “John H. M. Kennedy, 
Daniel Brown and Arthur O. Myers, carrying on business under 
the firm name and style of J. H. M. Kennedy & Company." 
The statement of claim was served upon the defendant Kennedy 
on March 16, 1914, but does not appear to have I teen served upm 
either Brown or Myers. On April, 6, 1914, judgment in default 
of a statement of defence was entered against the defendants as 
named in the statement of claim.

It is provided by King’s Bench Rule 283 tliat where partners 
are sued in the name of their firm, the statement of claim shall 
be served either upon any one or more of the partners, or at the 
principal place of business of the partnership. It is clear that 
this rule would not apply in the present case liecause the allegid 
partners are not sued in the name of the firm. Partners may still 
be sued individually, as under the former practice, if the plaintiff 
so desires (see Holmsted’s Ontario Judicature Act, 4th ed., p. 488 . 
But in such case the defendants should each lie served with the 
statement of claim.

About 6 months after the judgment was signed, Brown, 
who was conveying a piece of land to a purchaser, found that 
the judgment had been registered in the land titles office In 
order to free his title he paid the plaintiff 166.76 for a release 
of the judgment in so far as it affected the piece of land he was 
selling. Brown made the payment on the understanding that lie 
admitted no liability on the judgment and the plaintiff received 
the payment on that understanding.

The defendant Brown appears to have done nothing further 
in regard to the judgment until December, 1919, when he made 
a motion to the Referee in Chambers to vacate the judgment 
as against him and to set aside a writ of fieri facta* de boni* which 
the plaintiff had issued against him in August, 1919, under which 
the sheriff made a seiiure of his goods. The Referee dismissed



56 D.L.R.] Dominion Law Reports. 277

the motion on the ground of laches and acquiescence on the part 
of the defendant. On appeal, Curran, J., reversed the Referee 
and ordered that the judgment he vacated and set aside in so far 
as it affects the defendant Brown.

Under the old practice, if the plaintiff proceeded in the action 
as if personal service had been effected without serving the defend­
ant, the proceedings might lie set aside. They would not, how­
ever, have l>een null hut only irregular and an application to set 
them aside would have to lie taken within the time for moving 
against an irregularity. Archhold’s Queen’s Bench Practice, 
12th ed., 211, citing Holmes v. Russell (1841), 9 Dowl. 487; Sheehy 
v. Professional Life Ass’ce Co. (1853), 13 C.B. 787, 138 E.R. 1411. 
In Holmes v. Russell, Coleridge, J., giving the judgment of the 
( ourt of King’s Bench held that non-service of the writ of summons 
rendered the judgment irregular hut not a nullity and that a 
delay from February 15 to the third day of the following term 
operated as a waiver of the irregularity.

The present practice as to the effect of non-compliance with 
the rules is stated in the King’s Bench Rules 363-304. By Rule 
Ml :—

Non-compliance with any of these rules shall not render any proceeding 
in any action or matter void, unless the Court or a Judge so directs; but such 
proceedings may be set aside either wholly or in part as irregular, or amended, 
or otherwise dealt with, in such manner and upon such terms as the Court 
or Judge thinks fit.

By Rule 364 :—
No application to set aside process or proceedings for irregularity shall 

he allowed, unless made within a reasonable time, nor if the party applying 
has taken a fresh step after knowledge of the irregularity.

The respondent. Brown, however, relies on Rule 621, which 
is as follows:—

621. In no case shall any judgment be signed in an action until a state­
ment of claim has been duly issued and served therein, and the time allowed 
by rule 182 or rule 183 for filing a statement of defence, has expired. A 
judgment signed in contravention of this rule and all proceedings thereupon 
or thereunder shall be void, but a Judge shall, nevertheless, set aside the same 
upon application in Chambers.

This rule, which is not found in the English or Ontario Act, 
in in our Act grouped with the rules forbidding confessions of 
judgment and other means theretofore existing by which a defend­
ant facilitated judgment against himself in a suit brought by a 
favoured creditor. Rule 621 was framed to put a stop to that
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practice. The expression “until a statement of claim has Iwen 
duly issued and served therein,” means the issuing and serving 
of a statement of claim in accordance with the rules provided for 
the taking of such proceedings. The words, “and the time 
allowed by rule 182 or rule 183 for filing a statement of defemi- 
has expired,” means that the judgment shall not be signed too 
soon through the connivance of the defendant. The latter part 
of Rule 621 must l>c read in conjunction with Rules 362-364. Tin- 
word “void” must therefore Ik* construed with reference to tin- 
provisions of Rule 363 as “voidable,” and the application to set 
aside the judgment must be made within a reasonable time under 
Rule 364.

In Reynoldk v. Coleman (1887), 36 Ch. D. 453, the defendant 
moved to set aside a judgment against him, on the ground that 
the order allowing service of the writ upon him in America had 
been improperly obtained, and on the further ground that the 
Court had not jurisdiction to make it. There had lieen a delay 
of a little over a year in making the motion. It was held, both 
by Kay, J., and the Court of Appeal, that the defendant was too 
late in bringing the motion. 1 would also refer to the case of 
McLean v. Smith (1883), 10 P.R. (Ont.) 145, mentioned by the 
Referee.

In the present case the defendant after becoming fully aware 
of the existence of the judgment against him waited for over '» 
years before moving to set it aside. In the meantime the defend­
ant Kennedy has died and the defendant Myers is not available to 
give evidence as to the existence of the partnership. From tin- 
affidavits filed I am by no means satisfied that Brown has shewn 
that he was not a partner. There are many circumstances that 
tend to shew that he had allowed himself to be held out as a 
partner. He was much involved in the firm’s transactions. He 
appears to have been generally regarded as a partner. He was 
sued as a partner in at least one other action in which lie, 
Kennedy and Myers, through their solicitors, paid money into 
Court in satisfaction of the claim. He has allowed the judgment 
in the present ease- to remain in force against him unimpeached 
until by lapse of time and the disappearance of necessary evidence 
to shew his connection with the firm, the plaintiff’s position in 
respect to that issue has tieen greatly impaired.
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On the ground of delay and acquiescence I think the judg­
ment should not now he opened up. I would allow the appeal, 
set aside the order appealed from and restore the Referee’s order. 
The defendant Brown will he ordered to pay the costs of this 
appeal, of the motion to the Referee and the appeal therefrom to 
Curran, J.

Cameron, J.A., concurred with Perdue, C.J.M.
Fullerton, J.A. (dissenting)—The statement of claim in 

this action, which was issued on March 7, 1914. described the 
defendants as “John H. M. Kennedy, Daniel Brown and Arthur 
0. Myers, carrying on business under the firm name and style 
of J.H.M. Kennedy & Co.” The plaintiff served only Kennedy. 
On April 6, 1914, judgment was entered as follows: “It is this day 
adjudged that the plaintiff recover against the said defendants 
$1,030.00 and $24.95 costs taxes.” Notice of motion dated 
December 19, 1919, was given on behalf of the defendant Brown 
to vacate and set aside the judgment on the ground that he had 
not 1 een served with the statement of claim. The Referee dis­
missed the application. On appeal, Curran, J., set aside the order 
of the Referee and opened up the judgment.

Rule 283 of the King’s Bench Rules provides ns follows:—
Where partners are sued in the name of their firm, the statement of 

claim shall be served either upon any one or more of the partners or, at the 
principal place within Manitoba of the business of the partnership, upon any 
person having at the time of service the control or management of the partner­
ship business there; and, subject to the rules hereinafter contained, such sendee 
shall Ire deemed good sendee upon the firm.

No doubt the judgment in this case was entered on the strength 
of this rule. While I know that it has been the practice in suing 
a firm to describe the defendant as “. and
carrying on business under the firm name and style of ,”
I cannot see how it can be justified by the Rules of the Court of 
King’s Bench. The rule says: “Where partners are sued in the 
naine of their firm."

In Chitty’s King’s Bench Forms, 14th cd., p. G07, under the 
heading “Actions by and against Firms,” I find the following:—

Writ of Summons. Same as usual, describing the plaintiff or defendant 
partners by the name of their firm; e.g., as “A.B. and Co.,” or “C.D. and 
Son.” If the defendants he described as “A.B. and C.D., trading as A.C. 
* Co.,” the action will be, not against the firm, but against the individual 
partners.

MAN.
cTa

SCFFIF.I.O

Kennedy. 

Perdue. CJ M.

Cameron. J.A. 

Fullerton. J.A.

19—56 D.L.R.
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I think the action in this case was against the individual 
partners and the judgment as entered “against the sait! defend- 
ants” is dearly against the individual partners.

No service of the statement of claim having been ma* le on 
Brown, the judgment entered against him was clearly irregular 
if not entirely void.

If irregular only, Brown cannot succeed. He knew of the 
judgment shortly after it was entered and allowed nearly 6 years 
to elapse before applying to open it up. In the meantime Kennedy 
has died, the whereabouts of Myers doubtful and the books and 
documents of the firm probably not obtainable.

The contention is that the judgment is absolutely void. Rule 
621 of the King’s Bench Rules provides: [Set1 judgment of Perdue. 
C.J.M., ante p. 277.] Does the word “void” as used in this rule 
really mean void or only voidable?

Rule 363 provides that “non-compliance with any of these 
rules shall not render any proceeding in any action or matter void, 
unless the Court or a Judge so directs . ”

Hence we have a general rule saying that non-compliance 
with any of the rules shall not render a proceeding void and 
a spécifié rule saying that a judgment entered in default of service1 
shall be void.

In Smurthwaite v. Hannay, [1894] A.C. 494, at p. 501, Lord 
Hersehell said:—

I cannot accede to the argument urged by the respondents, that even 
if the joinder of the plaintiffs in one action was not warranted by the rules 
relied on, this was a mere irregularity of which the plaintiffs, by virtue of 
Order LXX [the non-compliance rule] could not now take advantage. If un­
warranted by any enactment or rule, it is, in my opinion, much more than an 
irregularity.

The entry of the judgment in this case was clearly forbidden 
by Rule 621, and I think the word “void” as used in that rule 
means void in the sense of being without any legal force or effect.

If I am correct in this view, the delay of the defendant in 
making his application would not be a bar to his success.

I would dismiss the apjieal. Appeal allowed.
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Re TREMBLAY.

Ontario Supreme Court, Orde, J. October it, ItttO.
Will. (I III A—75)—Construction ok bequest to parents—Children

SUBJECTS or GIFT—AGGREGATE GIFT—LEGATEES MUST ACCEPT OR 
REJECT BOTH.

When, according to the construction of a sill, legatees take both a 
ls-nefieial and onerous legacy under the same, the two are intended to 
form an aggregate gift, and both must lie acceptisl or rejected.

[See Annotations, 8 D.L.H. tlti, 31 D.L.R. 31K).[

Motion by the atlmiiiigtratora with the will annexed of an 
estate, for an order determining certain questions as to the mean­
ing and effect of the will of the deceased.

J. P. Labette, for the administrators with the will annexed.
A. C. T. Lewis, for the Official Guardian.
Oboe, J. :—This is a motion by the Capital Trust Corporation, 

the administrators with the will annexed of the estate of the 
late Albert Tremblay. Although Vananee Tremblay and Emma 
Tremblay, the father and mother of the deceased, were served 
with notice, they were not represented on the motion, but counsel 
foi' the administrators presented their ease as fully as if they had 
appeared by counsel.

The original will is written in French. The English transla­
tion of it in the letters of administration with the will annexed 
is as follows :—

“I the undersigned being about to die desire and order that 
all will made previous to this day be annulled by the present 
will and I bequeath all the property I am possessed of or all 
interests that may come be bequeathed to my father Vananee 
Tremblay and my mother Emma Tremblay, my children and 
all that I possess or is due to me and I make this will being sound 
of mind and before the witnesses who have signed their names.”

A copy of the will in French was also before me, and I am 
satisfied that the translation in the letters of administration is 
correct.

The difficulty arises over the mention of the children. The 
Official Guardian contends that the gift is to the father and 
mother in trust for the children, as if the word “for" had 
preceded the words “my children,” or, failing that construction, 
that the children are entitled to share with the father and mother 
of the testator, as if the word “and” had preceded the words 
“my children.”

281

Statement.
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ONT. The testator died on the 23rd May, 1920, leaving three
8. C. infant children (one of whom haa since died) and his father and 

mother. It is contended on behalf of the father and mother 
Tremblai that upon the true construction of the will the children are not

onu. j. the objects of any gift, but the subject* of it, and that the
testator gave his whole estate together with his children to his 
parents. After giving the matter much thought, I am of the 
opinion that this is the right construction. I can see no reason 
for inserting the word “for” or the word “and.” The gift to 
the father and mother is complete, and the word “and” before 
the words “my mother" preclude the theory that the word 
“and" was omitted before the words “my children.” In addi­
tion to this, there is the fact that the words “my children” are 
coupled with the words which follow. What I think is plain 
is that the testator, after giving hie whole estate to his father 
and mother, desired to make it clear what they were to get, 
and accordingly added the words “my children pnd all that I 
possess or is due to me.” I hold, therefore, that the gift is in 
favour of Vananoe Tremblay and Emma Tremblay, alone, and 
that the infant children are not direct objects of the testator’s 
bounty.

There is an aspect of the matter which was not argued before 
me, but which cannot be overlooked. As a general rule, a 
guardian is under no obligation to expend his own money upon 
the maintenance of his ward: Halsbury’s Laws of England, 
vol. 1, p. 130. But under ordinary circumstances the acceptance 
of the office of guardian would, either by arrangement or other­
wise, involve some obligation to maintain and educate the infante. 
It is not conceivable that the testator could have intended that 
his parents would accept the gift of his whole estate and at the 
same time cut his children adrift. The gift of his children to 
their grandparents is of course in effect an appointment of the 
grandparents as guardians of their persons, carrying with it the 
custody and control of the children. It is a well-established 
principle, under the equitable doctrine of election, that when a 
legatee takes under the same will a beneficial legacy and an 
onerous legacy, and the two are intended to form an aggregate 
gift, he must accept or reject both: Halsbury, vol. 13, p. 117,
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note (m) ; Talbot v. Radnor (1834), 3 My. & K. 252, 40 E.R. 96; 
In rc Hotchkyt (1886), 32 Ch. D. 408. Here the gift of the child­
ren and the gift of the estate to the parent» of the testator are 
intended to form one aggregate gift. I do not know that this 
principle ha» ever been applied to a case like the preeent, bat 
I can »ce no reason why it should not apply. It is most equit­
able and just that it should, and to apply it must be in accord 
with the testator's intention, though not expressed in the will. 
I hold, therefore, that the beneficiaries cannot accept the gift 
of the estate without at the same time accepting the guardian- 
ihip and custody of the children with the accompanying obliga­
tion of maintaining and educating them, and that, in declaring 
that Vananee Tremblay and Emma Tremblay are entitled to 
the whole estate of the testator, the order shall likewise declare 
that they take the estate subject to the obligation of maintaining 
and educating the two surviving infant children of the testator 
daring infancy.

The costs of the application, including those of the Official 
Guardian, are to be paid out of the estate, those of the adminis­
trators as between solicitor and client.

Judgment accordingly.

MCDONALD v. MONTREAL TRAMWAYS Co. and the latter in warranty 
v. BEAUREGARD, defendant in warranty.

Quebec Court of Review, Demere, Panneton, and de Lorimier, JJ.
February £8, 19£0.

Warranty (| I—1)—Brawl in street car—Damages paid by company— 
Suit by company against brawlers—Indemnity.

When a street railway company is ordered to pay damages to one 
of its passengers for injuries received in one of its cars during a brawl, 
it may maintain an action in warranty jointly and severally against those 
engaged in such quarrel.

[Sneesby v. The Laneaehire and Yorkehire R. Co. (1875), 1 Q.B.D. 42; 
Victorian Ry. Commissioner» v. Coullas (1888), 13 App. Cas. 222, referred
to.]

Appeal by defendants in warranty from the judgment of the 
Superior Court of Quebec, in an action in warranty to recover the 
«mount which the plaintiff was ordered to pay as the result of a 
brawl on one of its cars. Affirmed.

The judgment of the Superior Court, which is affirmed, was 
delivered by Greenshields, J., on June 20, 1919.
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de Lorimier, J.

In the principal action in this case the company, plaintiff in 
warranty, was ordered to pay to the principal plaintiff the sum 
of $1,000, damages caused by the fault of one of its conductors, 
by the judgment of the Superior Court, sitting with a jury, on 
June 29, 1917, the judgment l>eing affirmed by the Court of Appeal 
(1918), 27 Que. K.B. 566.

The facts in the case, the judgment and the notes of judgment 
will be found in the report of the case.

Subsequently, the company brought an action in warranty 
against the persons who took part in the brawl in the car. and 
who were the cause of the panic as well as the damages sustained 
by the principal plaintiff, for which the plaintiff in warranty tin- 
company) was ordered to pay.

The defendants in warranty Noel Beauregard and K. Benuiv- 
gard, plead that they were insulted and attacked in tin* car by tin- 
other defendant Coutu and that they acted in self-defence.

The defendant in warranty Coutu refutes the charge of the 
Beauregards, and adds that at the moment when the wife of tin- 
principal plaintiff was struck he had gone out of the* car.

The Superior Court maintained the action in warranty for tin­
following reasons:-—

Considering the initial and determining cause of the injuries to the wife 
of the principal plaintiff, and for which she obtained a condemnation against 
the plaintiff in warranty, was the illegal act of the defendants in warranty, ami 
the defendants in warranty are liable for the consequences thereof, and 
are bound and obliged as joint Inrl feasor*, jointly and severally, to 
indemnify and hold harmless the plaintiff in warranty against the con­
demnation which intervened against it; that although the action is taken as an 
action in warranty, it is in reality an action in indemnity; doth dismiss the 
plea of the defendant in warranty, Coutu, with costs; doth dismiss the plea 
of the defendant in warranty, Noel Beauregard, with costs; doth dismiss the 
plea of the defendant in warranty, E. Beauregard, with costs; doth maintain 
the action of the plaintiff in warranty, and doth condemn the defendants 
in warranty, jointly and severally, to pay to the plaintiff in warranty the sum 
of SI,(XX), with interest and costs.

Perron, Taschereau and ltinfret, Vallee and Uenest, for plaintiff.
L. C. Meunier, for defendants.
de Lorimier, J.:—It was proved by the evidence* that the 

defendants fought like madmen in the car, that they broke the 
glass in the windows and that blood flowed; that the wife of the 
plaintiff got up to leave the car and that she was close to the rear 
door of the car and that the conductor of the plaintiff in warranty,
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being unnerved, making his way to the side of the combatants, 
in iMissing dose to the wife of the plaintiff pushed her, and that 
the latter fell sitting upon the seat, that such blow caused her 
illness and that the combatants did not touch her at all.

The jury found that there was neglect of duty on the part 
of the plaintiff in warranty because its employee had allowed 
this woman to enter the ear while the defendants were fighting.

It is said that the damages claimed by the plaintiff in warranty 
are too remote, and that the judgment of the Court of first instance 
should be reversed.

We find that it was this fight which caused the woman to 
get up in order to leave the car and also unnerved the conductor, 
the employee of the plaintiff in warranty ; that it was also the 
fight which obliged the employee of the plaintiff in warranty to 
go towards the combatants and that in the state of nervousness in 
which he was, he unknowingly pushed the wife of the plaintiff.

In Vawienbunjh v. Truax (1847), 4 Den. (N.Y.) 464, we find a 
case similar to this; in which it was decided by the Supreme ( ourt 
of New York as follow?:—

One who does an illegal or mischievous act, which is likely to prove 
injurious to others, is answerable for the consequences which may directly 
and naturally result from his conduct, thought he did not intend to do the 
particular injury which followed.

Therefore, where the defendant, having had a quarrel with a l>oy in the 
street in a city, took a pick-axe and followed him into the plaintiff's store, 
whither he fled, and in endeavouring to keep out of defendant’s reach, the 
boy ran against and knocked out the faucet from a cask of wine, by means of 
which a quantity of the wine ran out and was wasted ; held that the defendant 
was liable to the plaintiff in damages.

This case is referred to in that of Victorian Hy. Commiasioners 
v. ('oultax (1888), 13 App. (’as. 222, 57 L.J. (P.C.) 69, in which 
the Judges of the Privy Council say:—

The decision of the Supreme Court of New York which he referred to in 
support of this contention, was a ease of palpable injury caused by a hoy who 
was frightened by the defendant's violence, seeking to escape from it, and is 
like the case of Sneeshy v. The Lancashire and Yorkshire It. Co. (IKTft), 1
QBD.lt.

QUE.
C. R

McDonald

Montreal
Tramways

Go.
AND the

LATTER IN 
W \ ItH AN TV

Ml \l KHOARD 
DEFENDANT

Warranty.

ill- Loriniirr, J.

In the Coultas case, the Judges found that there was not what 
they call “impact”; a train of this company passed so near to the 
carriage in which a woman was, without touching her, that she 
had a fright, from which she became ill, and sutnl the company 
for damages; but the Privy Council refused her damages because
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they were too remote. However, they seem to have made a 
distinction between this case and that of Vandehburgh, wl.cn» 
they find that when a person who commits an illegal act is pushed 
into <loing something which caused damages, there is a "palpable 
injury.”

Now. in this cast', the “palpable injur}7” was caused by the 
fault of the defendants, who required the employee of the plaintiffs 
in warranty to go to the combatants to attempt to quiet them.

We think that the damages which the plaintiff in warranty 
1ms been obliged to pay and has paid, follow immediately and 
directly from the fact of the fight between the defendants.

For then1 reasons we are of opinion that the judgment appealed 
from is well founded and should be affirmed.

A ppeal dim im <!.

Re CHRISTIE BROWN Co.'s TRADEMARK

Exchequer Court of Canada, The President of the Court. September 7, 1020.

Trademark (§ VI—30)—Name on manufactured product—Registration 
The petitioners having used the word “Christie” as a trademark -ml 

to denote and advertise the products which they had manufactured for 
a great many years, it may he registered as a trademark to he used in 
connection with those products.

I Re Ihrl id's Malted Milk Co. (1017), 35 D.L.R. 516, followed]
(See also annotation following the A meric an Druggists Syndicate v. 

7'he Centaur Co., ante p. 154.]

Petition praying for an order directing that the trademark 
“Christie” may be registered as a specific trademark to be used 
in connection with the manufacture and sales of biscuits, etc.

In the petition it is alleged that petitioners are the proprietors 
of a trademark consisting of the word “Christie” which has 1 een 
used by them for many years in connection with the manufacture 
and sale of biscuits, cake, puddings and infants’ food, manu­
factured and sold by them and which distinguishes said goods from 
similar goods manufactured and sold by others, which said trade­
mark is known throughout Canada as denoting and distinguishing 
the goods of your petitioners.

That the petitioners made application to the Minister of 
Agriculture of the Dominion of Canada, for the registration of the 
said trademark as above described as a specific trademark to he 
used in connection with the manufacture and sale of biscuits, cake,
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puddings and infants’ food, in accordance with the provisions of 
the* Trademark and Design Act, R.S.C. 1906, ch. 71.

That the Minister of Agriculture by letter dated December 
15, 1914, refused to register the said trademark on the grounds 
that it is a surname and could be registered only in accordance 
with an order from the Exchequer Court of Canada.

That as a matter of fact the word “Christie” has through long 
continued use and extensive sale acquired a secondary and trade­
mark meaning denoting and distinguishing goods manufactured 
and sold by the petitioners.

From several affidavits filed it is Established that the petitioners 
have been manufacturing biscuits, cake and infants’ foods for 
a great number of years and that the trademark “Christie” has 
been used by them to denote the goods manufactured by them 
and has acquired a distinctive meaning; that the said word 
"Christie” has been used alone, and not the name of the peti­
tioners’ company, as a specific trademark aforesaid; and that sait! 
word “Christie” was not associated with the word “biscuits” or 
other words; and that, for a great number of years, biscuits 
manufactured by the petitioners have had the word “Christie” 
alone stamped thereon and said word has l>een used in advertising 
and on labels to denote and distinguish the goods of the petitioners.

The application first came l>efore the President of Court, 
on March 2, 1920, but was then enlarged to permit petitioners to 
furnish further evidence.

The application again came up on Septemtier 7, 1920, and 
order for registration of the trademark as prayed for, was granted 
on the same day.

Mussel Smart, for petitioners.
The President of the Court:—This application stood over 

with the view of furnishing further evidence. The petitioner has 
now shewn that for a great number of years the word “Christie” 
alone has been used on the biscuits manufactured by the firm.
I should doubt very much the validity of such a trademark as the 
word “Christie” alone. My granting the order to register does 
not conclude any validity of the trademark, should an action be 
brought on the trademark, for contesting its validity. It has 
the effect merely of casting the onus upon the parties sued. In 
any event I find myself bound by the judgment of the Supreme
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Court in the petition of the Horliek Malted Milk Co. to have their 
trademark “ Horliek V’ registered {Re Horliek'8 Mailed Mill, Co. 
(1917), 35 D.L.R. 516). The Supreme Court have thought that 
they were entitled to register such a trademark and directed by 
their formal judgment that the word “Horlick’s” Ik* registered. 
The case of “Christie” is very much stronger than that of Horliek 
and 1 am hound by the judgment of the Supreme Court. I order 
that the word “Christie” as applied to biscuits, cake, puddings 
and infants’ foods he registered as prayed.

Ordered accord iriqhj.

ont. McDowell v township of zone.

•S. C. Ontario Supreme Court, Orde, J. October 1, 1920.

Highways (§ V R—256)—Request for survey—Boundaries laid down 
The Surveys Act, R.S.O. 1914, ch. 166, sec. 15.

A municipality having set in motion an application for a survey under 
sec. 13 of the Surveys Act is hound by the result, and, notwithstanding 
hoc. 478 of the Municipal Act, is estopped and cannot question in any 
Court the order of the Minister or question the fact that the boundaries 
laid down by the surveyor arc not the permanent boundaries of tin- 
highway.

tatement. Action for an injunction restraining defendants, a municipal 
corporation, from trespassing upon certain lots, and from tearing 
down or interfering with plaintiff’s fences thereon, and for a 
mandatory’ order compelling defendants to re-erect the fences torn 
down hy them, for a declaration, and other relief.

T. G. Meredith, K.C., for plaintiff.
J. M. Pike, K.C., for defendants.

<>rde. j Orde, J.:—The Gore concession of the township of Zone
is a small and irregularly shaped concession, lying between the 
northerly bank of the river Thames and the tier of concessions 
which make up the rest of the township, being separated from them 
by a road-allowance known as “the Base-line.” The lots in the 
Gore concession front on the Base-line, but the remaining con­
cessions run at right angles thereto. There is also a side-road 
running down from the Base-line between lots 3 and 4 in the Gore 
concession, lot 3 being to the west of the side-road and lot 4 to the 
east. The frontage of lots 4, 5, and 6 corresponds on the south side 
with the depth from front to rear of the 5th concession on the 
north side. It may be of interest to note in passing that the
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plaintiff's lands are known as the “Teeumseh Farm” from the 
fact that it was there that Teeumseh died after the Hattie of 
Moravian town.

What had lieen understood to lie the location of the original 
road-allowance had lieen for many years opened up by the town­
ship, and had lieen used as a highway, that is, then' was a travelled 
mad within what were supposed to lie its limits, and there had been 
fences placed upon or supposedly U]sin those limits.

Them had, however, lieen a long standing dispute lietween the 
owners of the lands on the north side and those on the south side 
as to the true location of the Base-line. On the 31st May, 1915, 
the plaintiff appeared liefore the township council, and as a result 
the council resolved that the plaintiff's request as to the bringing 
on of a Government engineer to establish a line from the road- 
allowance lietween concessions 3 and 4 easterly to the River road, 
along the Base-line, lie complied with, and the township clerk 
was by resolution instructed to write to the Crown Lands Depart­
ment requesting the department to send an engineer for the 
purpose.

On the 18th June, 1915, an order in council was passed directing 
“that, pursuant to the provisions of sections 13 and 14 of chapter 
166, R.S.O. 1914, a survey be made of the line in the township of 
Zone from between the 3rd and 4th concessions across concessions 
4, 5, and 6 to the Longwoods road, and that permanent monu­
ments be placed to mark the said line.”

The “Longwoods road” and the “River road” are the same.
One George A. McCubbin, an Ontario land surveyor, was there­

upon instructed by the Government to make a survey, and on the 
17th April, 1916, he made his report to the department, accom­
panied by his plan and field-notes.

In accordance with the provisions of sub-sec. 4 of sec. 13 of the 
Surveys Act, the Minister of Lands Forests and Mines duly 
published notice of a hearing before him on the 7th June, 1916, and 
on that date certain persons attended and objected to the survey, 
on the ground that the council had rescinded the resolution 
requesting that the survey should be made, because the cost of 
building a new road in accordance with the survey would be too 
great, and they preferred to use the road as then travelled. The 
Minister decided, after due consideration and summing up of all
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the evidence taken at the hearing, that the survey was a prujwr 
and legal one and had been made previous to the resolution uf the 
council rescinding the previous resolution, and accordingly, 
on the 15th December, 1916, confirmed the survey and ordered 
that it “be final and conclusive ujion all parties and shall not be 
hereafter questioned in any court whatsoever."

Subsequent to the completion of the survey by McCubbin imd 
the making of his report to the Minister, but before the Minister 
had dealt with the matter, the township council endeavoured to 
stay further proceedings, and on the 11th May, 1916, passed a 
resolution purporting to rescind the resolution of the 31st May, 
1915, and instructed the clerk to write the Department “asking 
permission to withdraw the request of the 31st May, 1915, fur a 
survey of the Base-line." This application was not acceded to 
by the Minister, on the ground, as stated in his order of the 15th 
December, 1916, that the survey had l>een performed before the 
council had passed the rescinding resolution.

McCubbin’s survey placed the southerly limit of the road- 
allowance along the Base-line, where it passed the plaintiff’s 
three lots, some distance to the north of where the plaintiff’s fence 
had theretofore been; and the plaintiff proceeded, about the 1st 
June, 1917, to erect a fence along the southerly limit of the rnnd- 
allowance as established by the survey.

The defendant municipality objected to the erection of the 
plaintiff’s fence along the line established by McCubbin, and on 
the 14th July, 1919, passed a by-law which recited that “a highway 
known as the 'Base-line' . . was opened for public use
many years ago, and has been since continuously used by the 
public as a highway, ” and that “ the said highway when so opened 
was intended to be upon the original road-allowance in respect 
thereof," and that “some of the owners of those portions of lots 
1, 2, 3, 4, 5, and 6 in Gore of Zone, lying south of and adjoining 
the southerly limit of the said Base-line as so originally opened up 
and used, have recently moved their fences and planted posts 
upon such highway," etc., and then enacted in effect that no person 
should build or maintain fences upon the Base-line "to the full 
width and extent as heretofore opened up and used by the public,” 
that any owners to the south who had placed fences and obstruc­
tions be required to remove them, that notice be given to such
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owners, and that, if the obstructions were not removed within a 
certain period after such notice, the pathmaster lie directed to 
remove them. This by-law was amended in some particulars by 
two further by-laws passed on the 11th May, 1919, and the 15th 
November, 1919, respectively.

Notice to remove his fence was given to the plaintiff on the 
13th July, 1919; and, as he failed to comply, the defendants, 
on or about the 4th September, 1919, removed those portions of 
the fence which were upon what the defendants claimed to be the 
highway. The plaintiff then restored them, and on the 15th 
November, 1919, the defendants again notified the plaintiff to 
remove them, and, upon his failing to do so, the defendants again 
tore them down. The plaintiff thereupon brought this action.

The plaintiff’s position is a very simple one, namely, that under 
the provisions of sec. 13 of the Surveys Act, R.S.O. 1914, ch. 166, 
McCubbin's survey and its confirmation by the Minister of I»nds 
Forests and Mines are final and binding, and their effect is to fix 
the southern boundary of the road-allowance, and consequently 
the northern boundary of his land, on the line laid down by 
McCubbin.

The defendants say that a highway intended to be u]xm the 
origina1 road-allowanre, known as the Base-line, was laid out and 
opened up for public use more than 60 years ago, and lias since 
been continuously used as a highway, and that statute-labour has 
hecn performed and public money spent thereon ; that the defend­
ants are not aware that any part of the highway so laid out is 
upon the plaintiff's lands; but, if so, the defendants set up see. 
478 of the Municipal Act, R.S.O. 1914, eh. 192; that the plaintiff's 
lands were purchased with full know ledge of the existence of the 
highway as so laid out and opened; that he and his predecessors 
in title have acquiesced in the location of the same, ami that the 
plaintiff is estopped.

There was a great deal of evidence adduced for the purpose of 
establishing the location of the highway which had been opened 
up along the Base-line for many years. While- there was no doubt 
that a travelled road had been opened up and used along the road- 
allowance for a long time, it was not suggested that the whole 
width of 66 feet or one chain of the road-allowance had been 
prepared for purposes of travel. Whether it has any I waring on
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OWT< the points in issue or not, it is well to note that this travelled way
N. ('. does not at any point run south of the southern line Uyd down by

McDowell McCubbin, though in some places it comes very close to it, and 
Townh il- ^lcre are doubtless places where one vehicle passing another might 
of Zonk. have been obliged to go to the south of that line. The evidence ns 

Ortie, J. to the location of the fences along the highway was contradictory, 
much of it turning upon the location of what was known as the 
“Dickson stone,” which was said to have marked the north-west 
angle of lot 4, and also to mark the southerly limit of the Base-lino. 
Upon the view which I hold of the effect of sec. 13 of the Surveys 
Act and the Minister’s decision thereimder, it is unnecessary for 
me to gD into the evidence for the purpose of locating the original 
boundaries of the road-allowance as they were supposed to be 
prior to McCubbin’s survey. The Dickson stone was, according 
to McCubbin’s survey, 44 links south of the true line*. The 
plaintiff says he moved his fence at this point about 1K> <>r 2 rods 
to the north in order to place it on the McCubbin line. 1 mention 
these facts to make it clear that there is no case here of a road 
having been dedicated to the public either deliberately or by 
user and accepted by the municipality so as to become a public 
highway, without reference to any original allowance for road, 
but that this is a case where there has been some uncertainty as to 
the real boundaries of the road-allowance as laid down on the 
original survey of the township.

With the exception of sub-sec. 4, sec. 13 of the Surveys Act lias 
formed part of the Surveys Act for upwards of 70 years.

The material parts of the section as it now stands read as 
follows ;—

“13—(1). Whereas in several townships some of the con­
cession lines and side road lines, or parts of the concession lines and 
side road lines, were not run in the original survey performed under 
competent authority, and the survey of some of the concession 
lines and side road lines, or pails of the concession lines and side 
road lines, have (sic) been obliterated, and owing to the want of 
such lines the inhabitants of such concessions are subject to serious 
inconvenience, therefore the municipal council of the township 
in which such lines arc situate may, on application of one-half the 
resident land-holders in any concession or part of a concession, or 
upon its owrn motion apply to the Lieutenant-Governor
in Council to cause any such line to be surveyed,” etc.
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“(4) On the return of such survey to the Minister he shall ONTt
cause a notice thereof to be published . . . and shall N. (

B|)ecify ... a day ... on which the report of the McDoweli.
survey will be considered, and the parties affected thereby heard, „„ *’■
.... ..... . , , Township

and on the hearing the Minister may either confirm the survey or or Z<in­
direct such amendments or corrections to be made as he shall 
deem just, and shall confirm the survey so amended or corrected, 
and the lines or parts of the lines so surveyed and marked shall 
thereafter be the permanent boundary lines of such concession or 
side roads or parts of concessions or side roads to all intents and 
purposes, and the order of the Minister confirming the survey 
shall be final and conclusive upon all persons and shall not be 
questioned in any court."

Until 1897 the statute contained no provision for a hearing upon 
notice before the Minister or for any amendments or corrections, 
but simply enacted that the lines of the survey should thereafter 
be the permanent boundary-linos to all intents and pur] >o ses 
whatsoever. Ry 60 Viet. ch. 27, sec. 14, this provision was 
repealed and sub-sec. 4 as it now stands substituted.

It may be noticed in passing that the Surveys Act has, since 
the trial of this action, been re-enacted (10-11 Geo. V. ch. 48), 
and that the provisions of sec. 13 of the Revised Statute now 
appear in secs. 16 and 18.

Assuming that prior to the making of the application to the 
Lieutenant-Governor in Council and the survey thereunder, and 
the Minister’s confirmation, the land in question had been so 
used by the public or accepted by the municipality as to give it the 
character of a public highway, what is the effect of sec. 13 by 
virtue of the proceedings taken under it? Has it the effect of 
actually shifting the boundaries of the highway as they actually 
existed upon the ground so as to transfer the title to that strip of 
land over wdiich the highway as actually used has encroached, from 
the municipality back to the plaintiff, whose predecessors in title 
must at some time have owned it?

Counsel for the plaintiff contends that this is the plain meaning 
of sec. 13; that where in error, as the survey shews, the muni­
cipality has assumed the boundaries of the road-allowance to be 
different from those which the survey proves them to be, the 
municipality is bound, under the express provisions of the section, 
by the survev and the order of the Minister.
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Counsel for the defendants says that, whatever may be the effect 
of the section and the order of the Minister as determining the real 
boundaries of the road-allowanoe as originally laid out, the strip of 
land which the plaintiff now claims to be his became in fact many 
years ago part of a publie highway; and that under the provisions 
of the Municipal Act relating to highways, and especially under 
sec. 478, the roadway as actually laid out and used became vested 
in the municipality; and that, whatever sec. 13 of the Surveys 
Art mav mean, it cannot have the effect of divesting the title of the 
municipality in any part of that highway, and restoring it to the 
original owner.

Apart from the effect of sec. 13 of the Surveys Art, sec. 478 
of the Municipal Act seems designed to cover the exact circum­
stances of this case. It provides that where the council “desiring 
to open an original allowance for road has by mistake opened a 
road which was intended to be, but is not wholly or partly, upon 
such allowance the land occupied by the road as so opened shall 
be deemed to have been expropriated under a by-law of the 
corporation, and no person on whose land such road or any part of 
it was opened shall be entitled to bring or maintain an action for 
or in respect of what was done or to recover possession of his land,” 
and then provides for compensation, if claimed within one year 
after the land was first taken by the corporation.

Had no proceedings been taken under sec. 13 of the Surveys Act. 
the foregoing provision of the Municipal Act might have been a 
complete bar to any action by the plaintiff to establish the true 
boundary-lines of the road-allowance, and his claim to compensa­
tion would have been long since barred. What then is the meaning 
of sec. 13 of the Surveys Act? It can hardly have been intended 
to apply merely to cases where doubts arise as to unopened road- 
allowances. There is nothing in the section to indicate any such 
limitation of its provisions. It creates a tribunal, namely, the 
Minister of Lands Forests and Mines, to whom is given power, 
after due notice and hearing of the interested parties, to determine 
where the- doubtful lines are. The machinery of the section is 
set in motion by the township council, either upon the application 
of one-half the resident land-holders in any concession or part of a 
concession, or upon its own motion. Whether or not the word 
“may” is to be construed as “shall," when the procedure is based
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upon the application of “one-half the resident land-holders,” 
may he open to question, but in the present case the council made 
the application of its own motion, though at the request of the 
plaintiff. Having done so, the council now repudiates its action 
and in effect refuses to act upon or to 1#» bound by the Minister’s* 
confirmation of the survey. Neither the survey nor the order 
of the Minister was made arbitrarily. McCubbin’s report shews 
that it was made after careful investigation and after taking the 
evidence of numerous witnesses upon !>oth sides of the dispute, 
most of whom were also witnesses upon the trial of this action. 
The Minister gave a hearing to the interested parties, and, having 
heard them, pronounced his decision confirming the survev. Is all 
this futile because of the apparent conflict with the provisions of 
sec. 478? I can hardly think so. And, in my judgment, the 
conflict is merely an apparent one, and the solution of the difficulty 
rests within a very narrow compass. The municipalitv, having 
set in motion the application for the survey under sec. 13 of the 
Surveys Act, must be held to be bound by the result. If that 
result is to shift the boundaries of the road-allowance from the 
lines upon which they were supposed by the municipality to stand, 
then the municipality must accept the judgment of the tribunal 
to which it has submitted the matter in dispute. It cannot surclv 
be permitted to accept the result if favourable and to reject it if 
adverse. It may be argued that the result might throw the 
whole of the travelled roadway outside the true boundaries of the 
road-allowance, and so subject the municipality to needless 
expense; but I think the answer to this is that it is not to l>e 
supposed that the Minister would fail to take such a matter into 
consideration, and, by the exercise of the power to amend the 
survey given him by sub-sec. 4, duly protect the municipality. 
The effect of the survev and the Minister’s order must, in mv 
opinion, be to revest in the adjoining owner any land of which 
he may have been dispossessed by the opening up of the roadway 
along an erroneous line, notwithstanding sec. 478 of the Municipal 
Act. So long as the provisions of the Surveys Act were not 
mvoked, sec. 478 of the Municipal Act was effective; but, by 
resorting to sec. 13 of the Surveys Act, the municipality opened up 
the whole question as to the location of the true boundary-lines;

20—56 D.L.B.

205

ONT.
8. C\

McDowbu.

Townshih



290 Dominion Law Reports. 156 D.L.R.

ONT.
8. V.

McDowell

Township 
of Zone.

and I think the defendants are now estopped and cannot now 
question in any court the order of the Minister or be heard to say 
that the lioundary-lines as laid down by McCubbin are not the 
permanent boundaries of the Base-line “to all intents and pur­
poses.”

Counsel for the defendants also relied upon the decision of the 
Supreme Court of Canada in Hislop v. Township of MeOiUùray 
(1890), 17 Can. S.C.R. 479; but I am unable to see its application 
to the issues in this action. The plaintiff in that action sought to 
compel the municipality to open an original road-allowance, and 
it was held that the Court had no jurisdiction to compel the 
municipality to do so, at the suit of a private individual. The 
plaintiff here is not asking the municipality to open the road- 
allowance. He claims that the effect of MoCubbin’s survey and 
the Minister's order, under sec. 13 of the Surveys Act, is to establish 
the northern boundary of his three lots along the southern boundary 
of the Base-line as established by that survey. Mr. Pike referred 
me to numerous authorities in support of his contention ; but, as 
they relate either to the principles laid down in Hislop v. 
Township of Mcfiiüivray, or to the question of dedication, they 
are not, in my judgment, applicable here.

The plaintiff is entitled to a declaration that McCubbin's 
survey is final and conclusive as establishing the boundary-line 
of that part of the road-allowance commonly called the Base-line 
which it covers, and to an injunction restraining the defendants 
from trespassing upon the plaintiff’s lands as established by that 
survey, and from tearing down or removing the plaintiff's fences 
thereon, and to judgment for the damages which the plaintiff luis 
sustained by the wrongful acts of the defendants in tearing down 
the fences erected since the Minister's order, Counsel at the trial 
said there would be no difficulty in fixing these damages; otherwise 
there will be a reference to the Local Master at Chatham to do so.

The plaintiff will also get his costs.
Judgment accordingly.



56 D.L.R.) Dominion Law Hkpohtk. 2(17

POINTE AUX TREMBLES TERMINAL RAILWAY ». CANADIAN CAN.
NORTHERN QUEBEC R. Co., and CANADIAN NATIONAL

RAILWAYS. Kx. C.
Exchequer Court of Canada, A udette, J. May 1 I, 1920.

Court* (§ III—196)—Orders or Railway Commissioners—Rail* ay Act,
9-10 Gw». V. 1919 (Can.),cm. OH—Exchequer Court —Hequehtha- 
tion Intention—Practice.

When, by virtue of sec*. 19 of the Railway Act, 9-10 (îoo. V. 1919 
(Can.),eh.6K, an order of the Hoard of Railway Conimiwioner* has Imtii 
made an order of the Exchequer Court, a Judge of the Court has no 
fiower to modify or vary the same. And More a writ of sequiwtration 
can issue in proewdings in contempt for disols*dience of such an on 1er, 
such disolicdienee should up|>cur to have livvit wilful and intentional, 
and this order can only be granted against a cor | strut ion where the 
requirements of practice have been strictly observed. |.l/<ÀV<Mrn v.
Joint-Stock Institute (1899] 1 Ch. 671, referred to.)

Application by the Pointe aux Trembles Terminal Railway Statement.
Company for a writ of sequestration against the defendants for 
an alleged contempt of Court by them.

The facts of the ease are as follows:—
On April 3, 1914, the plaintiff company obtained an order 

from the Board of Railway Commissioners for Canada authorising 
them to construct it* lines and tracks across the lines ami tracks 
of the defendant companies at a certain point on a plan filed, 
subject to certain conditions as to control by defendant companies 
and as to costs of maintenance, etc.
t On April 1, 1920. the plaintiff obtained a further order reading 

as follows:—
It in ordered that the Pointe aux Trembles Terminal R. Co., and the 

Canadian National Railways he, and they are hereby authorised to operate 
their trains over the said crossing without their first being brought to a stop.

These orders were filed with the Registrar of the Exchequer 
Court of Canada under art. 49 of the Railway Act, 9-10 Geo. V.
1919 ((’an.), eh. 68. and being entered of record thereby lieeame % {\
an on 1er of the Court.

On May 7, application was made by the plaintiff company 
liefore this Court asking for the issue of a writ of sequestration 
against the defendant companies on the ground that they had 
refused to allow the plaintiff to cross its tnicks and this in con­
tempt of the on 1er* of the Railway Commissioners, above n*fern*d 
to. This was enlarged to May 11 at n«quest of defendants.

R. Holden, K.C., and E. F. Neucombt , for plaintiff.
G. F. Macdonnell, for defendants.
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Avdette, J.:—I find, after hearing counsel ami taking 
cognisance of the affidavits filed of record, it is unnecessary for 
me to ask for further evidence in order to arrive at a conclusion, 
as to how the matter should lie disposed of. It will serve no 
purpose to delay my decision.

As appears by the notice filed of recon 1, this is an application 
by the Pointe* aux Trembles Terminal R. Co., for the issue of a 
writ of sequestration against the Canadian Northern Quel.ee 1!. 
Co., and (as mentioned in the* notice of such application) in so far 
as may be necessary to that end, against also the Canadian National 
Railways, inasmuch as the said two hist mentioned railway 
comjïanies an* alleged to have refused, failed and neglected to 
obey the onlers of the Roan! of Railway Commissioners for 
Canada, Nos. 21592 and 29513 of April 3,1914, and April 1, 1920, 
which have lx*en made onlers of this Court. The charge made 
against the said two railways, is that, on April 17, 1920, they 
refused to permit the Pointe aux Trembles Terminal R. Co., am I 
its officers and servants to use its crossing over the* Canadian 
Northern Quebec Railway and prevented them from doing so. 
in direct contempt and contravention of the said onlers of the 
Railway Board.

The application is for the issue of a writ of sequestration, a 
very drastic process that can issue only upon circumstances 
strictissimi juris, and when the disobedience of the judgment or 
order of the Court has been wilful and intentional.

In the cage in question the service of these notices and order** 
upon the defendants has not l>een made in the manner required 
by the Rules of this Court. The first order of the Railway Com­
missioner (April 3, 1914), has lieen made against the Canadian 
Northern Quebec Railway Company while the second order 
(April 1, 1920), has been made against the Canadian National 
Railways, pursuant to 9-10 Geo. V. 1919, ch. 13.

Before any such writ can issue to enforce obedience, the order 
or judgment in question must l>e jwrsonally served upon the 
director or such other responsible officer of the company, as 
required by the Rules of this Court Nos. 70 and 245 and as further 
set forth in the Annual Practice, 1920, p. 738. (See McKeown v. 
Joint-Stock Institute, Ltd., [1899] 1 Ch. 671.
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There is before me no evidence of a wilful and intentional 
disobedience of these orders, the conflict, to the contrary, seems 
to result from some local friction that some common sense and 
business acumen could easily overcome.

Sitting here and dispensing justice in this Court my ixwers 
are limited by the statute, the Railway Act, in resect of such 
orders which are made orders of this Court. I am not in the 
]K>sition of a Judge sitting in proceeding in contempt where there 
has been disobedience to his orders made under full knowledge 
of all the circumstances of the case. I cannot go liehind the 
orders of the Railway Commission, cannot modify, review, vary 
or supplement these orders. I am not seized of the facts or 
evidence which determined the making of the orders. It is 
obviously a question for the Railway Commission to say how 
these orders are to be umlerstood. To say whether the Terminal 
Co. can, under its charter and under the orders made by the 
Board, enter into contract with all the railways in the land, a 
contract to which the C'anadian National Railways would not be a 
l«irty—and allow them under the leave given to go over the railway 
crossing in question.

The l>est and only remedy the Terminal Railway can now have 
is from the Railway Board under the provisions of the Railway 
Act, sec. 33, sub-sec. 3 of sec. 34, and sub-sec. 5 of sec. 49. The 
Railway Board can make these orders clear and supplement them, 
if necessary, by enforcing them by a daily penalty or such other 
money penalty as they see fit and if the defendant companies 
set these orders at defiance, a writ of sequestration might then 
issue for the payment of such moneys. I feel sun- that when the 
matter is brought again l>efore the Railway Board that some 
acceptable remedy, acceptable to all parties concerned, will l>e 
arrived at. In the meantime I am unable to issue a writ of 
sequestration which would have the effect of stopping service on 
the Government Railways, a public utility of great importance, 
whereby the public at large would l>c the sufferers. This trouble, 
resulting from a trifling local friction, must he adjusted in another 
manner.

Moreover, the small train which is alleged to have lx*en stopped 
appears to be a train belonging to and manned by the crew of a 
company other than the Pointe aux Trembles R. Co.

Ex. C.
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Canadian
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Vnder these circumstances, my order will lie to take nothing 
by this application, which stands dismissed with costs, which are 
hereby fixed at the sum of $50.

./udgment accordingly.

ROBIDOUX v. THE ROYAL BANK OF CANADA.

QihImt King's Bench, Lanrgne, Carroll, Pelletier, Martin and Deny, JJ.
April SO, 1919.

Principal and agent if II A—7)—Power or attorney to solicitor to
COLLECT MONEY—DEPOSIT BY SOLICITOR IN BANK—DRAWN OCT 
AND VSED BY HIM PERSONALLY—SUIT AGAINST BANK—No PRIVITY 
OF CONTRACT.

One who gives u power of attorney to collect funds to a solicitor who 
(le|H)sits the funds collected in his own bank, and draws the money out 
later for his own use, cannot recover as against the bank—there being 
no privity of contract between the giver of such power and the bank.

Appeal by plaintiff from the judgment of the Court of Review. 
44 D.L.R. 765, reversing the Superior Court, in an action to recover 
money paid into the bank by plaintiff’s attorney and fraudulently 
withdrawn by him. Affirmed.

The facts of the case are set out in the report of the judgment 
of the Court of Review (1918), 44 D.L.R. 765, 54 Que. S.C. 529. 

Pélimer, Wilson and St-Pierre, for appellant.
Brown, Montgomery and McMichael, for respondent.
Pelletier, J.:—It is admitted by all parties that the advocate 

A.D. who had made the deposit at the bank eould withdraw the 
money in the same manner as that in whieh he deposited it, that 
is to say, by cheques conforming to the deposit slip and the entries 
in the bank books. But the appellant says, with much plausibility 
at first sight, that “when the bank received this deposit made by 
my solicitor as my attorney, it was at the same time notified of the 
terms and of the extent and limitation of the powers my man­
datary had.” This contention is well founded in fact. When 
A.D. deposited the cheque the respondent bank received at the 
same time, and kept in its custody, the appellant’s power of 
attorney. The decision of this case rests then entirely, in my 
opinion, upon the interpretation that should lie given to the term> 
of this power of attorney, the text of which is reproduced above, 
and which was signed by the appellant in the presence of an agent 
of the respondent Harwood. If, by this power of attorney, the
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mandate of A.D. was at an end after the deposit was made, the 
bank was not justified in permitting A.D. to withdraw as attorney, 
by cheque payable to his own order, moneys which did not belong 
to him. But the power of attorney which at first sight 1 would 
Ixdieve conclusive in favour of the contentions of the appellant, is 
susceptible of two interpretations.

A.D. was authorised to withdraw the sum of $2,025 in money; 
the Harbour Commissioners give him a cheque; in virtue of this 
power of attorney A.D. has the power to indorse this cheque and to 
withdraw the amount in money. If then A.D. presented himself 
at the Bank of Montreal and drew out the money the appellant 
could only request him to remit it. Instead of drawing out the 
money, A.D. deposits the cheque. Now the power of attorney 
contains the following words “and ratifying in advance all that 
A.D. will do to withdraw said sum.”

These words should lie interpreted as ratifying in advance 
all that A.D. would do to withdraw' the amount of the Harbour 
( 'ommissioners' cheque in money, or do they intend to say that the 
powers of A.D. comprised all that lie would do to withdraw in 
money the proceeds of the said cheque if this is a cheque that the 
Harbour Commissioners give him? The respondent bank adopted 
the latter interpretation and it seems that this interpretation is 
possible, even plausible. The power of attorney authorised A.D. 
to do more than make a deposit, it authorised him to withdraw 
the sum in money. And that is what he did. In place of deposit­
ing the cheque at the respondent bank A.D. could have presented 
himself at the counter with his power of attorney and demanded 
the sum in money after having indorsed the cheque as he was 
authorised to do; that is, moreover, practically what he did at 
the same time as to more than half the amount, namely, $1,025; 
in drawing out this $1,025, A.D. did something to withdraw said 
sum and the power of attorney ratified that in advance. When 
he made his 8 other cheques he was also in the position of with­
drawing the said sum and that again was ratified in advance. 
In other wrords, A.D. was authorised to withdraw the amount in 
money; he did withdraw' it, and in all that he did for the purpose 
he found himself ratified. As the citations made above shew' the 
appellant clearly recognised that it was A.D. who was his debtor,
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and lie cannot now turn to the bank to lie reimbursed for that 
which his mandatary has in custody after having withdrawn it 
as the power of attorney permitted him to do.

The sound doctrine, I believe, in the matter of mandate, is 
that if a power of attorney is incomplete, or susceptible of two 
interpretations, it is the person giving the mandate who should 
suffer; it is for him to draw his power of attorney in such a form 
that his agent cannot abuse it, and if he does not take precautions 
sufficient to protect himself the benefit of the doubt should 1 e 
given to the third party who acts with evident good faith.

In view of what I have said I do not believe that there was any 
privity of contract between the appellant and respondent; 1 am 
sorry for the unfortunate woman who suffers from all this, to 1 c 
obliged to arrive at this conclusion, but I do not see bow it is 
possible to do otherwise.

In consequence I would confirm the judgment of the Court of 
Review, 14 D.L.R. 705. 54 Que. S.C. 520.

Carroll, J.:—-Jf there is privity of contract between the 1 ank 
and Madame Rohidoux it can only be by mason of the deposit 
of a cheque by the agent D. The appellant in bringing lier action 
agairst the respondent admits then that D. was authorised to 
deposit this cheque for her.

If D. could withdraw at any time the amount of the cheque 
that he had deposited, is there apy juridical reason which prevents 
him from withdrawing it by several cheques of different amounts? 
The appellant is then obliged to admit that D. was her agent in 
making this deposit. The authority was not at an end by this 
act. She ignores this deposit; the sum has not been remitted to 
her. D. did not render any account and the relations of agent 
and principal cannot come to an end so long as she has not been 
put in possession of the sum, or of a commercial document repre­
senting the sum, that her agent should remit to her. It is then 
with reason that Lamothe, C.J., declared that the deposit made 
by the agent did not effect a novation of the debt.

If the relations of agent and principal had continued the agent 
D. could have withdrawn the money from the bank and the latter 
was not obliged to inquire whether or not he had violated his 
mandate; the bank had no reason to believe that such was the 
case and is protected by arts. 95 and 96 of the Bank Act.
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Agent D. had the right to draw out this sum for his principal. 
Instead of doing so he deposited the cheque in the bank after 
having indorsed it. Being authorised to deposit this cheque, as 
Madame Iiobidoux was obliged to admit in order to give her a 
right of action, D. was in the position of a depositor mentioned 
by McLaren in his work Banks and Banking, 4th ed., p. 389, 
where he says that if the bank accepts a cheque it is as if the 
dejMisitor had drawn out the money anti redeposited it to the 
cm lit of the holder of the cheque, and he cites Daniel on Negot iable 
Instruments, vol. 2, sec. 1603. It is true that the cases are not 
absolutely ad rent but there is some analogy.

A cheque is an order to the bank by the drawer to pay the 
holder. When the bank accepts the cheque the funds of the 
debtor are remitted to the holder or perhaps the cheque is deposited 
and it is the bank which becomes debtor to the holder of the 
cheque. The agent who is authorised to indorse has thereby a 
power of attorney to the effect that he may receive the money 
which is an order given to the debtor to pay the holder. The 
latter, as Pothier says, is constituted by this act procurator in rem 
suam. The payment made to an agent so appointed is a payment 
made to the creditoi* and so long as the bank has not been informed 
that the relations of agent anti principal are at an end it can 
continue to deal with D. as the person duly authorised to receive 
the amount.

I would confirm the judgment of the Court of Review.
Martin, J.:—The power of attorney given Delisle was not 

only to receive cheque from the Harbour Commissioners, but to 
endorse the cheque and obtain the cash. It must be borne in 
mind that she had already given the IIarl>our Commissioners a 
receipt and discharge for the sum of $2,025.

I do not think it could be seriously contended but that Delisle 
could have gone to the Bank of Montreal under this iiowcr of 
attorney, endorsed the cheque and received the money; in fact, 
this was conceded by appellant's counsel at the argument. Instead 
of doing this directly, he did it indirectly through the Queliec Bank. 
If Delisle had cashed the cheque and put the money in his pocket, 
the apixdlant would have had no claim against the Bank of 
Montreal or against any one, except Delisle.
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Suppose that instead of putting the money in his pocket 
he had given it to A. for safe keeping and obtained from A. a receipt 
in the terms of the deposit account and came back the next day 
or the next week or the next month, and demanded the money 
from A. Would not A. be justified in paying it to him?

What Delisle did was to make the Quebec Bank his inter­
mediary for cashing the cheque and so far as the appellant is 
concerned, if Delisle was entitled to receive the money from the 
bank in one sum, I fail to set1 how the legal situation is altered by 
receiving it in nine sums. If Delisle was authorised to endorse 
the cheque and draw the cash thereon from the Bank of Montreal, 
how is the appellant more prejudiced by what Delisle actually did. 
namely, employ the Quebec Bank to obtain the money for him? 
The real reason why appellant suffered a loss is because she trusted 
Delisle, her attorney, who committed a breach of trust. The 
appellant never accepted the Quebec Bank as her debtor and there 
is no privity of contract between her and the bank. The bank" 
contract was with Delisle and she cannot claim the benefit of that 
contract until she has accepted it.

Suppose the Quebec Bank had in the meantime become 
insolvent and Delisle was perfectly solvent and able to pay. 
could not the appellant make him pay and would it tie a good 
answer by Delisle to say to appellant, “Exercise your recourse 
against the insolvent bank’’? Could not the appellant reply, 
“I never authorised you to deposit my money in a bank. I have 
never accepted a bank as my debtor. There is no lien de droit 
or privity of contract between me and the bank and I decline to 
look to anybody but you”?

The Quebec Bank was in no way her debtor nor had tin 
appellant ever accepted the Quebec Bank as her debtor.

Under the provisions of the Bank Act, the bank is not bound 
to see to the execution of any trust, whether expressed, implied 
or constructive, to which any deposit is subject.

I concur in the opinion of Demers, J., in the Court of Review 
on this point (see 54 Que. S.C. at 533) :

I believe that we are in the same hypothetical position as if Delisle had 
deposited this money, after having withdrawn it in trust for Dun e La|x>ini 
because, to say that the deposit is made for Dame Lapoint by Arthur Delink’, 
attorney, brings us back to the same thing. There is no doubt that the 
knowledge that the bank may have that the money is deposited by the agent
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of a designated jterson, does not take away the right of this agent to withdraw 
the money. According to the authorities it is only in the cast* where the hank 
has profited by these funds so deposited by agents, that it becomes re­
sponsible.

It is only when the bank has profited by the transaction, 
as for instance the payment to it of a debt of the agent out of the 
moneys. In the present case, there is no allegation or evidence 
of personal benefit by the bank or allegation that the bank was 
cognisant of any intended misapplication of the money by Delisle* 
constituting a breach of trust.

The appellant specially ratified and confirmed in advance 
all that Delisle might do to withdraw the said sum, etc., “et 
ratifiant d’avance tout ce qu’il fera pour retirer ladite* somme, etc."

These words cannot be construed as being limited to the 
receipt of money from the Harbour ( ommissioners. The appel­
lant had already given the Harbour Commissioners a receipt and 
discharge for the money. She was ratifying and confirming all 
that he might do to convert the cheque into cash.

Unfortunately, he did not pay the cash over to her. It is a 
sad and unfortunate case for the appellant, but we must not allow 
our sympathies to cloud our sense of justice. In the view I lake* 
of this case, it is not necessary' to consider the other ]x>ints raises! 
by respondent, though strong authority could bo found to support 
the proposition that the appellant for some months after having 
become aware of the fraud practised upon her by her attorney, 
negotiated with the wrong-doer and received from him $36.5 on 
different occasions and might therefore1 be (‘stopped from exercising 
recourse, if any, she might have against the bank.

The appeal, ip so far as it is taken in her quality, was not 
authorised, but this objection is not raised.

I would confirm the1 judgment of the Court of Review and 
dismiss this appeal with costs. Appeal dismisned.

TROST v. COOK.

Ontario Supreme Court, Lennox, J. October 9, 1920.
Trusts (6 II H—51) — Trustee—Administration—Trust croi-krtv

Reasonable care—Good faith—Loss—Trustee Act, R.S.O. 
1914, ch. 121, sec. 37—Relief.

If the administrator of an estate and trustes* of trust property acts 
honestly and in good faijh, and having regard to all circumstances, 
reasonably, he ought to lie excused for breach of trust, if there is a breach, 
ami should be entitled to be relieved from all personal liability.
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Action against the administrator of an estate, to recover a 
sum of money lost to the estate by reason of defendant’s negli 
giTioe and breach of trust. Dismissed.

il. J. Kenny, for plaintiff.
W. F. Lungwortky, for defendant.
Lennox, J. :■—The defendant is administrator of the estate 

of Matthew Trost, late of the city of Port Arthur, who died 
suddenly on the 8th September, 1913, intestate, leaving him 
surviving his wife, Catherine Trost, and the plaintiff, his only 
child, then an infant of about 15 years of age, and leaving real 
estate of the value of about $1,500, and upwards of $12,000 on 
deposit, at interest, in the hands of Ray Street & Co., private 
bankers in the city of Port Arthur.

At the instance of Catherine Trost and Mr. A. L. McGovern, 
a solicitor instructed by Mrs. Trost, the natural guardian of the 
plaintiff, the defendant was induced to apply for adminstration 
of the estate, and letters of administration were granted to him 
on the 31st December, 1913. Thereafter, as I understand, these 
moneys, less a comparatively small sum withdrawn for the pay­
ment of debts, and perhaps towards payment of the widow ’e share 
and other purposes incidental to administration, remained on de­
posit at interest with Ray Street & Co., in the name of the defend­
ant as administrator, until the bankers suspended payment on the 
29th August, 1914; the war being assigned as the cause of the 
bank’s failure. I think the reasonable inference is that, after 
the grant of administration, Mr. McGovern, who is now deceased, 
was consulted from time to time by both Mrs. Trost and the 
defendant; and he advised them as to the affairs of the estate 
as occasion arose: and that he was in fact the solicitor of the 
estate and family solicitor.

Mrs. Trost renounced her right to administration with a 
view to the appointment of the defendant in her place. The 
plaintiff was living at home and under the protection and 
natural guardianship of his mother at that time. The evidence 
of Frank Gehl, a half-brother and witness for the plaintiff, and 
the entries in Mr. McGovern’s books, make it clear that McGovern 
was the legal adviser of the family, at all events after the death 
of Matthew Trost and pending the grant of letters of admin is-
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tration. Computing interest to that date, the bankers when they 
failed were indebted to the estate in the sum of <10,592.40. A 
dividend of 25 to 30 per cent, has been paid on the amount, and 
the balance cannot be recovered. The plaintiff haa come of age 
and claims to recover the amount of the loss from the defendant, 
upon the ground of negligence and breach of trust.

I have not come to a oonclusion as to what I ought to do 
without a great deal of anxious consideration. The rule of law 
that a trustee must not. in the absence of special circumstanoes, 
voluntarily leave the trust funds outstanding upon personal 
security for an undue length of time, is of general, indeed al­
most universal, application. In the case of an administrator 
appointed by reason of intestacy there are no directions or in­
structions to fall back upon, as in the case of a will or settlement ; 
there is only the general and statutory law for guidance in de­
termining the question of responsibility or relief.

“The first duty of trustees is to place the trust property in 
a state of security. . . If the trust fund be a chose in action, as a 
dtbt, which can be reduced into possession, it is the trustee’s 
duty to be active in getting it in ; and any unnecessary delay 
will be at his own personal risk:’’ Lewin on Trusts, 12th ed., 
p. 319, referring to Caffrey v. Darby (1801), 6 Vcs. 488, 31 E U, 
1159, and other cases. But each case is to be decided upon its 
own circumstances: Hughes v. Kmpson (1856), 22 Bcav. 181, 52 
E.R. 1077. There is no inflexible rule as to the time within which 
an executor or administrator is to get in the assets: Hiditingli v. 
Dcnysscn (1887), 12 App. Cas. 624; In re Chapman, [1896] 2 
Ch. 763, at p. 782, and reasonable latitude in the exercise of their 
discretion as to what is most in the interest of the estate, even 
though it turns out that they erred in judgment, is usually 
accorded to trustees, particularly where there are no positive 
directions: Buxton v. Buxton (1835), 1 My. & Or. 80, 40 E.H. 
307 ; Marsden v. Kent (1877), 5 Ch. D. 598.

There is no hard and fast rule as to what constitutes undue 
or unreasonable delay, but the Courts always attach importance 
to the question whether the alleged breach of trust by failure to 
convert or to realise the assets, and consequent loss, occurred 
within or beyond a year of the testator’s death or the grant 
of administration. There are many cases upon this point.

ONT.

8. C.

1
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«NT. The decision in Scultkorpe v. Tipper (1871), L. R. 13 E<j.
s. < 232, holding the executors liable, although they acted as they

TiiiihT believed in the best interests of the estate, is generally regarded 
( _ $’■ as rather a harsh decision.

There is a distinction, of course, between an unauthorised 
i^r.no».j. investment made by the trustee and the trustee leaving the 

money outstanding (particularly where it is for a brief period 
only and pending the winding-up of the estate) where the 
trustee found it. Trustees wore held not to be liable for the 
loss who left money in the hands of a representative bank dur­
ing the first year from the testator’s death, where there were no 
special directions in the will, and the estate had not been wound 
up: Johnson v. X art on (1853), 11 Hare 160, 68 E.R. 1230 : 
Su infin v. Su infi n (1860). 29 Beav. 211, 54 E.R. 608. The dis­
tinction is shewn in such case's as Rehden v. Wesley (1861), 29 
Beav. 213. 54 E.R. 609: Wilkinson v. Bewick (1858), 4 Jur. N.K. 
1010: Moyle v. Moylt (1831). 2 It. & M. 710. 39 E.R. 565; 
and Darke v. Mart y n ( 1839). I Beav. 525, 48 E.R. 1044. And 
whether the fund which has been lost was an ordinary outstand 
ing indebtedness to the deceased or on the other hand an invest­
ment, although on personal security only, made by the deceased 
with persons in whom he had confidence, is a matter of consc 
quenee in considering whether the trustee ought or ought not 
to be exonerated from liability.

In Don luster v. Effinyhnm (1829), Taml, 279. 48 E.R. Ill 
the decision goes further than merely leaving the deposited 
moneys of the estate with persons whom the testator had trusted 
with money in his lifetime. The Master of the Rolls held that 
no blame could be attached to the executors in trusting the per­
sons in whom the testator had confidence.

In hi re Grindcy, [ 1898] 2 Oh. 593, the testator lent money 
on note at 5 per cent. The executor did not call it in. and the 
debtor failed ; and, referring to that case, it w’as declared in 
Dover v. Denne (1902), 3 O.L.R. 664, at p. 677, that “whether 
he” (the trustee in that case) “so acted” (that is, reasonably) 
“must be determined in the light of all the surrounding circum­
stances, not as they would appear in the eyes of lawyers and 
judges, but as they would appear in the eyes of ordinary pru-
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dent business men, and if he acted under each circumstances, aa OST. 
they so appeared, aa a majority of ordinary prudent bueineie s. i •.
men would have acted under the like circumataneee, he ought, I i K,„T 
think, to be held to have acted 1 reaeonably aa a truatee.’ ”

In In re (lasquoine, [1894] 1 Ch. 470, Lindlcy, L.J., at pp.
476 and 477, said : “It ia urged that the co-executora were guilty 1
of negligence in not looking more closely into James’s proceed­
ings. I do not think so. Perhaps if they had suspected him and 
watched him more closely the loss might have been avoided ; but 
considering that James was a person trusted by the testator 
and whom they had no reason to suspect, and that the whole of 
these transactions took place well within a twelvemonth after 
the testator’s death. I do not think that they were guilty of 
any such negligence as can make them liable for the loss.’’

In In rc Chapman, [1896 ] 2 Ch. 763, Rigby, L.J., at p. 782, 
said: “The case is, however, entirely different when you have 
to deal with securities already existing at the testator’s death.
As far as I know, the Court has never laid down that, even with 
regard to risky securities, such as Turkish bonds for instance, 
or to shares in an unlimited company, there is an absolute un­
varying obligation on executors and trustees to call them in 
within the twelve months regardless of the opinion the executors 
or trustees may have as to the prudence or the advisability of 
doing so. . . There is no such rule, and the Court has never 
been so unreasonable as to say to a trustee, ‘There is a fixed 
and binding rule; you have not acted upon it; you have acted 
as you thought for the benefit of the estate, but what you have 
done has turned out unfortunately, and you must bear the loss. ’
There is no such rule.’’

The same principles, with qualifications of course, run 
through the decisions in Clark v. Ih llamy ( 1900), 27 A lt.. (Out.)
435; Dover v. Dense (1902), 3 O.L.R. 664; and Churchill v.
Hobson (1713), 1 P. Wins. 241, 24 E.R. 370, there discussed; 
and many other eases to which I need not refer. Assuming that 
the defendant has committed what is often referred to, but I 
think inaptly, as a technical breach of trust. I have to consider 
whether he ought fairly to be excused.

"If in any proceeding affecting a trustee or trust property 
it appears to the Court that a trustee, or that any person who
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may be held to be flduciarily responsible as a trustee, is or may 
be personally liable for any breach of trust whenever the trans­
action alleged or found to be a breach of trust occurred, but has 
acted honestly and reasonably, and ought fairly to be excused 
for the breach of trust, and for omitting to obtain the directions 
of the Court in the matter in which he committed such breach, 
the Court may relieve the trustee either wholly or partly from 
personal liability for the aame:” The Trustee Act, R.S.O. 1914, 
ch. 121, sec. 37. This provision corresponds with sec. 3 of the 
Judicial Trustees Act (Imperial), 59 & 60 Viet. eh. 35.

The trustee must have acted reasonably, aa well as honestly : 
In re Turner, [ 1897 ] 1 Ch. 536; In ra Stuart, [1897 ] 2 Ch. 583; 
and not only must these two conditions concur, but in addition 
to all this he must satisfy the Court that it is a case in which 
he “ought fairly to be excused for the breach of trust and for 
omitting to obtain the directions of the Court in the matter:” 
per Moss, C.J.O., in Whicker v. national Trust Co. (1910), 22 
O.L.R. 460, at p. 466, and Maclaren, J.A., at p. 472. The cases 
in which relief has been refused have occurred most frequently 
under wills or settlements. Of course if the trustee acts in de­
fiance of the plain directions of the trust instrument, he ought 
not to be excused, for he cannot be said to have acted reasonably 
In Henning v. Maclean (1901), 2 O.L.R. 169, in which the execu­
tors were relieved under the statute, the meaning of the will 
was obscure. The burden of satisfying the Court as to all the 
conditions lies on the trustee seeking relief : Lewin, 12th ed.. 
p. 1170; In re Turner, supra.

Now as to some further relevant facts. Ray Street & Co. 
had been in business as bankers since 1884, and it is said that 
thereafter until his death they were the bankers of the deceased. 
All his money was in their hands at the time of his death. It 
was not a mere deposit on current account, it was an investment 
chosen by the deceased. It was the bank chosen by the widow, 
and the bank in which the defendant kept his own money. It 
was a big concern. At the time of the failure there were 3,000 
deposit accounts, aggregating almost $400,000. It was supposed 
to be prosperous, wealthy in fact, and if this has any significance 
—but I do not think it has—Ray was accepted by the Surrogate
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Court Judge as one of the defendant’s sureties. Even after ,,NT 
the bank suspended payment, the management of the Bank of s. 
Montreal, it is said, regarded it as solvent, at all events they Tll<<tT
put up money to pay a 25 per cent, dividend to the depositors. »•

, , , jlm/n Cook.Reference is made to the undertaking signed by McGovern upon -----
payment of the dividend. It is not shewn that this was author- ' " 1 
ised by the defendant or that he knew of it ; but, even if author­
ised or concurred in, it does not appear to have occasioned loss.
It was to the advantage of the estate, and even without it an 
action would have been restrained, after the assignment.

It was argued that the disastrous result was the direct conse­
quence of the war. I have not evidence to guide me as to this.
A statement sent out to the creditors, on the 15th October, 1914, 
signed by the trustees and inspectors, shewed assets valued at 
$1,441,818.89, liabilities amounting to $645,876 (of which more 
then $256,000 was owing to the Bank of Montreal and the Im­
perial Bank), and a surplus of $795,742.15 claimed.

Matthew Trost having died intestate, his estate could not be 
regarded as a fund for permanent investment. It was in the 
hands of the defendant for the payment of debts, expenses of 
administration, and distribution. He appears to have applied 
himself promptly to the execution of his trust. He was appoint­
ed administrator, as I have said, on the 31st December, 1913, 
advertised for creditors within 15 days, and applied to have his 
accounts passed, with a view to distribution of the assets, on the 
12th May, 1914. At or about the same time Catherine Trost, 
acting through Mr. McGovern, applied to be appointed guardian 
of the plaintiff, then an infant. Long vacation, absence of the 
Surrogate Court Judge, doubts he entertained, and correspond­
ence with the Official Guardian—all of which are incorporated 
in admissions of fact filed—prevented the appointment of Mrs.
Trost as guardian (and prevented the withdrawal and distribu­
tion of the money In question) until the 30th October, 1914. In 
the meantime, as already stated, Ray Street ft Co. suspended 
payment on the 29th August, and just after Mr. Ray must have 
become aware, as shewn by the correspondence filed, that the 
Matthew Trost money might be demanded almost any day.

21—5t> D.L.H.
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It is not suggested and could not be fairly argued that the 
defendant did not act honestly and with the utmost good faith, 
and, having regard to all the circumstances, I am of opinion that 
he also acted reasonably, and that, in the terms of the statute, 
he “ought fairly to be excused for the breach of trust” (if what 
is complained of was a breach of trust) and for omitting to 
obtain the directions of the Court, and that he is under the 
statute entitled to be wholly relieved from personal liability 
accordingly.

There will be judgment dismissing the action. It is not a 
case for costs against the plaintiff.

Action dismissed.

THE KING v. BROWN.

Exchequer Court of Canada, Audette, J. July 6, 1920.

1. Expropriation (8 III A—105)—Leasehold—Abandonment—Repudia­
tion OF CONTRACT—DAMAGES.

The Crown, having expropriated a certain leasehold term of eighteen 
months, and prior to the expiration of the said term, having filed an 
abandonment, which practically amounted to the repudiation of a con­
tract, is liable in damages to the lessors for loss of rent from the date of 
cancellation to the end of the term, either by reason of such repudiation 
or under the provisions of the Exchequer Court Act, sec. 23, sub-sec. 4.

[See Annotations, Damages for Expropriation, 1 D.L.R. 508; Allowance 
for Compulsory Taking, 27 D.L.R. 250.)

2. Evidence (§ II B—105)—Expropriation—Abandonment—Damages—
Onus probandi.

The onus probandi in respect of mitigation of the damages flowing from 
an abandonment by the Crown in expropriation proceedings is upon the

Information by the Attorney-General of Canada to have 
certain leasehold interest in land described expropriated and 
valued.

F. W. Turnbull, for plaintiff.
G. H. Barr, K.C., and C. M. Johnston, for defendants.
The facts are fully set out in the judgment.
Audette, J. :—This is an information exhibited by the Attorney- 

General of Canada, whereby a certain leasehold interest in the 
lands hereinafter described and belonging to the defendants were 
taken and expropriated, by the Crown, for the purposes of a 
temporary military' barracks, at Regina, Province of Saskatchewan
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by depositing a plan and description of such leasehold term in the 
Land Titles Office for the Assinil>oia Land Registration District, 
in the Province of Saskatchewan. This leasehold interest is 
descril>ed as follows:—

A leasehold tenu of 18 months, commencing on the 1 day of October, 
1918, of, in and to the following lands, namely:—Lots numbered five (5) to 
ten (10) inclusive, in block three hundred and seventy-two (372) in the city 
of Regina, in the Province of Saskatchewan, according to a plan of record in 
the Land Titles Office for Assiniboia Land Registration District as Old No. 33, 
as mil as of all buildings süuate thereon.

The Crown, by the information, offers for said leasehold interest 
in the said land and buildings, the sum of $1,200 per month net, 
laying taxes, insurance, light and heat, and the defendants by 
their statement of defence claim the sum of $2,500 per month net 
to them, in addition to taxes, insurance, light and heat.

Now, counsel at Bar on behalf of the plaintiff, at the opening 
of the case, filed an undertaking to abandon, under the provisions 
of sec. 23 of the Expropriation Act, the expropriation of the lease­
hold in question in this case, and in compliance thereto, such an 
abandonment was filed in the Land and Titles Office for the 
Assinilioia Land Registration on October 31, 1919.

The controversy therefore becomes twofold. First, in respect 
to the fixing of the monthly rent payable by the Crown from the 
date of the expropriation to October 31, 1919, and secondly, the 
fixing of the compensation for the damages resulting from the 
abandonment under the provisions of sub-sec. 4 of sec. 23, of the 
Expropriation Act, R.S.C. 1906, ch. 143.

In respect of the rent that should be paid for the time that the 
Crown occupied the premises, a deal of evidence has l>een adduced 
on both sides, with the usual conflicting character as is met with 
in expropriation cases.

The evidence on behalf of the owners may be summarised in 
the following manner: Witness Linton values the property at 
$300,000, and the monthly rental at $2,800. Witness McCarthy 
values the property, in the fall of 1918, at $240,000 to $250,000, 
and contends he should get 8% net on that amount for rent. 
He is of opinion that the parties w ho built the Sherwood block were 
not justified in building it; it is too expensive a building for that 
locality, and it was a mistake. Witness Lecky values the property 
at $350,000, and says the owners should get 8% net l>er month;
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but that there wan no market for that price in October, 1918, and 
that in October, 1918, the projierty should command a rent of 
12,200 to *2,300 per month. Witness Darke values the property 
at *250,000 in Octolier, 1918, and the rent at *1,700 per month— 
with res]x‘ct to the abandonment, the plaintiff should pay half 
the rent since the cancellation of the lease, and take care of the 
carrying charges. Witness Delai fixes the rental at *2,810 monthly.

On behalf of the Crown, witness McAra places the value of the 
rent at *1,200 net, monthly, in the fall of 1918. Witness Ciibsnnv 
considers that a fair rental in the fall of 1918 would l>e *1,000 to 
*1,200, and values the property at *225,000, which, at 6%, would 
give *1,350 net. Witness Carmichael, an architect in the employ 
of the plaintiff, as clerk of works since June, 1919, and liefore that 
dab' assistant for a while, says that he was as^ed to report on the 
Sherwood Building in Septemlier, 1918. The Government was 
offering *1,200. Mr. Brown did come down and was asking 
*1,500. Mr. Mollard was at the head of the Department when 
defendant Brown was asking *1,500. Hr stated the Government 
would pay taxes from January" 1 to October 31, 1919.

The parties admitted that Mollard at one time in the course 
of the negotiations, recommended a rent of *1,475, but that was 
not accepted by the Department at Ottawa.

However, the most cogent evidence and the most helping 
evidence in the circumstances is the fact that this property was 
previously occupied by the Crown under a lease for a term of 
4 months and 8 days, ending on April 30, 1918, and this lease, 
although signed only by the owners of the Sherwood Stores, 
contained the following provision:—

That the lessor will, on the request of the Minister, before the expiration 
of the tenu hereby created, grant to His Majesty a lease of the demised premises 
for the further term of . . . years from the expiration of the said tenu 
at the same rent, and containing the like covenants, provisos and condition.

The monthly rent payable under that lease was the sum of 
*1,346. The amount now offered by the Crown is the sum of 
*1,200 per month net to the lessors, the Crown paying taxes, 
insurance, light anti heat. If it is considered, as established by the 
evidence, that the taxes for the year 1919 amount to the sum of 
*4,374.65, and the insurance without the sprinklers I icing kept in 
operation at *2,000, these two amounts added together alone 
represent the sum of *8,374.65, which added to the *14,400
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represented by the monthly rent for 12 months at 81,200. that 
will give a yearly rental of $20,774.65, as compared with $16,152 
for 12 months’ rent at $1,346, under the lease above referred to.

It therefore results that the rent of $1,200 net per month, 
offered by the Crown, is a most fair and reasonable one, under the 
circumstances. The owners of the Sherwood Building having 
already during the same year (1918), lie tween the same parties, 
accepted a rent of $1,346, looking after the carrying charges, 
with the undertaking to continue the renting at the same price 
for an un limits! numt>er of years, I therefore, without any hesi­
tation, think that the amount offered by the Crown at $1,200 per 
month net, is most reasonable, yielding to the owners of the 
building placed at a value of $240,(XX), a net income of 6%.

It appears from the evidence that the erection of the building 
in the- locality in question was a financial mistake.

Moreover, as appears by the affidavit of Styles, the manager 
of the company, notwithstanding his numerous and earnest efforts 
to rent the building since the Crown has abandoned, he has been 
unable to secure a tenant, as shewn by the affidavit filed herein 
on May 14, 1920.

Coming now to the question of comjjcnsation arising under the 
abandonment, the Crown practically takes the position of one 
repudiating a contract and therefore entitling the lessors to dam­
ages resulting from the loss of such rent from the date of cancella­
tion, or under the provisions of sub-sec. 4 of sec. 23, of the Expro­
priation Act, R.S.C. 1906, ch. 143, which reads as follows:—

The fact of such abandonment or revesting shall be taken into account, 
in connection with all the other circumstances of the case, in estimating or 
assessing the amount to be paid to any jierson claiming compensation for the 
land taken.

Upon this branch of the case, the evidence is very meagre, if 
any, on the record that could satisfy one to arrive at any just 
conclusion and none in that respect wras adduced on behalf of the 
Crown.

Is not the lessor, under the circumstances, entitled to such 
damages as would have arisen from the non-performance of the 
contract at the appointed time, subject, however, to abatement 
in respect of any circumstances which may liave had the effect of 
mitigating the loss?

Ex. C.

1'he King
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The onus irrobandi, in respect of mitigation of the damages 
flowing from the aliandonment, is upon the Crown and not upon 
the defendants. Moreover, under sub-see. (e) of see. 26, of the 
Kxpropriation Aet, the plaintiff is Itound by the information to 
set forth :

“(c). The sums of money which the Crown is ready to pay to 
such persons respectively, in respect of any such estate, interest, 
charge, lien or encumbrance,” and the Crown has made no offer 
in connection with the abandonment.

With respect to the damages resulting from the abandonment. 
the Court at trial was unable to say whether the defendants would 
be able to rent their premises before the expiration of the life of 
the lease. It eould not then comply with the provisions of sub-sis'. 
4 of sec. 23, of the Expropriation Aet, R.8.C. 1906, eh. 143, which 
says that:—

The fact of such abandonment or revesting shall he taken into account, 
in connection with all the other circumstances of the case, in estimating or 
assessing the amount to Ire paid to any person claiming compensation for 
the land taken,
and give judgment fixing such compensation without proper evi­
dence, without being seieed with all the facts and “all the circum­
stances of the case." By doing otherwise a most egregious piece 
of justice would be done.

If such damages could Ire mitigated by circumstances that 
would happen lretween the time of the trial and the expiration of 
the 18 months, they would be taken into consideration before 
fixing the damages and the Court would be justified in staying its 
hand.

The damages must Ire fixed once for all, Dominion Coal Co., 
Ltd. v. Dominion Iron and Steel Co. Ltd., [1909] A.C. 293. Further­
more, there is authority for the proposition that in fixing damages 
for loss of profits arising out of a breach of contract, events which 
happened between the date of the commission of the wrong and 
the time of the trial must he taken into account in estimating the 
loss for which one is entitled to compensation, Findlay v. Howard 
(1919), 47 D.L.R. 441, 58 Can. S.C.R. 516.

Therefore, lrefore proceeding to render judgment, I called the 
narties lrefore me and asked them whether it would not be proper, 
under the circumstances, for the Crown to undertake to pay to 
the defendant the amount of the rent offered by the information
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at $1,200 per month net, up to October 31, 1919, the date of the 
aliandonment, and ask the Court to stay its hand until the expira­
tion of the 18 months, when evidence by affidavit or viva voce 
might l>e adduced shewing what has really taken place since 
October 31, 1919, the defendants, in the meantime, shewing dili­
gence in their endeavour to rent or use the premises in question.

This course having lieen accepted and an application having 
l>ecn made, 1 refrained from giving judgment at the time, allowing 
the matter to rest until the expiration of the lease, and.proceeding 
now to render judgment upon all the questions involved herein.

I hereby fix the compensation for the rent, up to October 31, 
1919, at the sum of $1,200 per month, the Crown jiaying the 
carrying charges of taxes and insurance.

With respect to the unexpired portion of the rent and the 
abandonment—counsel for the defendants having at Bar declared 
his readiness to accept half of the rent—the Crown paying the 
carrying charges—stating that this course would be satisfactory, 
I shall therefore direct that judgment be entered accordingly, the 
defendant having in the meantime been paid and accepted the* 
sum of $3,000 in full settlement of all repairs to the building during 
the time it was occupied by the Crown.

Therefore there will be judgment in favour of the defendants 
declaring them entitled to recover from the plaintiff the rental of 
$1,200 a month, together with all charges mentioned in the in­
formation such as taxes, insurance and heat, between October 14, 
1918, and October 31, 1919—and from October 31, 1919, to the 
end of the lease the sum of $600 a month together with all cost of 
taxes and insurance. The defendants being entitled to their full 
costs, after taxation thereof.
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Audette. J.

Judgment accordingly.
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MAN. JUBILEE LODGE No. 6 v. CARMEN'S COUNCIL, SECTION “A.”

K. B. Manitoba King's Bench, Prendergast, J. October 28, 1920.

Lahovr organisations (6 I—1)—Disposition of funds on dissolution— 
Transfer of funds to another organisation attacked— 
Parties.

Funds belonging to a union can be disposed of by majority vote only 
for objects provided for by its constitution; and at dissolution, funds 
consisting of dues and assessments paid in from time to time by members, 
in the absence of a provision for disposition of unexpended funds, belong 
to members in good standing at the time of dissolution.

Statement. Action for a declaration as to the right of possession and 
ownership of certain moneys paid from time to time to plaintiff 
lodge as assessments and dues and which it is alleged the defendants 
illegally appropriated when said lodge went out of existence. 
Dismissed as to the plaintiff lodge suing in its own name, hut 
judgment given for individual plaintiffs.

A. A. Fraser, for plaintiffs; H. W. H. Knott, for defendants.
Pmdergflft, j. Prendergast, J.:—Jubilee Lodge No. 6, which has its seat 

in the city of Winnipeg, is a local division of the Brotherhood 
of Railway Carmen of America, of which the grand lodge is in 
New York and which is part of what is known as the International. 
The objects of the brotherhood are the usual ones in such organisa­
tions and the name indicates sufficiently the class which the 
membership is recruited from.

Jubilee Lodge is composed of C.P.R. men; and two sister 
lodges, having also their seats in Winnipeg, being North Star 
Lodge anti Transcona Lodge, arc respectively composed of men 
from the National and Transcontinental Railway systems.

Jubilee Ixxlge came into existence several years ago by issue 
of a charter of the grand lodge, constituting 11 persons therein 
named, and their successors, a subordinate lodge under that name; 
and all the individual plaintiffs as well as all the individual defend­
ants became members of said lodge.

In April, 1919, Jubilee Lodge voted a certain sum of money 
to a certain labour organisation known as the One Big Union, 
and which is not of the International, for propaganda work.

The grand lodge took the view that this was a diverting of 
lodge funds to a purpose and object not recognised by the Order, 
as provided by sec. 131, p. 85, of the subordinate constitution ; and 
on May 9 following, the general president sent Jubilee Lodge a
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letter charging that the motive for such action could only have 
been to destroy and depreciate the usefulness and standing of the 
brotherhood, and intimating that unless their officers shewed 
cause to the contrary within 15 days from date their charter would 
stand revoked. There was a similar letter sent on the same date 
to the North Star Lodge, which had also made a contribution to 
the One Big Union.

No action was taken by Jubilee Ixxigc on the general president’s 
letter and it appears that the grand lodge considered the charter 
revoked at the time stated.

Then, on June 20, 1919, the grand lodge issued a charter lwar­
ing that date to 8 ix*rsons therein named, constituting them 
and their successors a subordinate lodge under the name of 
Jubilee Ixxlge No. 6. This charter is in the same terms as the 
previous one, and purports to t>e in the form used when a lodge is 
originally formed. It, however, l>ears at the bottom, presumably 
written there by someone connected with the grand lodge, the 
word n red ink: “Reorganized June, 1919.”

î ne of the 8 persons named in the last charter are named 
in the first charter; but thçy all were memlwrs of the lodge as it 
existed under the first charter.

All the individual plaintiffs, besides being members of the 
lodge under the first charter, are tfiembers of the lodge as con­
stituted under the second one.

For some time, perhaps a year before the revocation of the 
Jubilee Ixxlge charter, there had been discontent with some 
of the meml>ers in the three international lodges named, which 
was attributed by one of the witnesses to the unsatisfactory manner 
in which he said appeals were handled by the joint protective board, 
which is a grievance board to which questions are brought up from 
the local protective boards respectively attached to the local 
lodges. But it seems that the discontent was more fundamental, 
and that with many it was Ixrni of a feeling that the constitution 
of the brotherhood as it stood did not offer the necessary scope 
for the adoption and pursuit of sufficiently militant means of 
action.

It was stated in evidence, that as the strike was then on, the 
general president’s letter to Jubilee Lodge was delayed for some
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days, and that it was too late to take action thereon when it 
was received. I, however, believe that owing to the discontent 
1 have referred to, no effort would have been made by the lodge, 
even had there been time, to try and prevent the revocation of 
the charter. I feel that l>oth the satisfied and dissatisfied members 
were content to let the charter be revoked; the former, because 
they felt that they could subsequently reorganise the Lodge 
without the dissatisfied members, and the latter, liecause they 
sawr a welcome opportunity to transfer their allegiance to another 
organisation which could l>e made to give more scope to the adoj»- 
tion of the methods and means which they favoured.

In fact, such another organisation was already more or less 
in existence, although those W'ho were satisfied with the brother­
hood did not yet consider it as opposed to the Order. That 
was the Carmen's Council, which was formed February 28, 191V. 
It was composed of the executives of the three International 
lodges named, acting jointly as one body. I think the thnr 
lodges were at first wholly favourable to its establishment. It 
was a piece of machinery not provided, of course, by the con­
stitution of the brotherhood, and which would moreover render 
the joint protective board practically useless. But as it was 
composed of elements all belonging to the brotherhood, even the 
members favourable to the latter seem to have seen in this new 
body only a device to allow the three lodges, through their officers, 
to confer on the matters of common interest.

One of the witnesses for the defence expressed the opinion 
that Carmen’s Council was solely brought into existence so that 
the three lodges could reach a common understanding as to the 
application of the McAdoo award, which establishes a schedule 
of wages and conditions of employment for railwavmen in the 
United Statep. But the same result could have l>een obtained 
by resorting to the machinery provided by the constitution of 
the brotherhood.

It was natural in the circumstances that to those who were not 
satisfied with the brotherhood, Carmen’s Council should take 
added importance as time went on, as they could foresee even at 
that time that they would find in it later on, a prepared founda­
tion for an altogether new and independent organisation.
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Conditions, as I think, were t>cing made to gradually drift 
towards that end by the discontented element when the revo­
cation of the Jubilee Ixxlge carter gave them the occasion of 
turning Carmen’s Council, whicu was so far more or less a wheel 
within the wheels of the brotherhood, into an altogether independ­
ent organisation. But whilst the occasion for this was the revo­
cation of Jubilee Lodge charter, it must l>c rememlieml that the 
occasion for the revocation of the charter was the lodge's con­
tribution to an outside organisation whose aims were considered 
antagonistic to that of the brotherhood, an organisation in fact 
with which Carmen’s Council later liecame affiliated.
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I will now come to the series of meetings which culminated 
in the transfer of lodge moneys complained of.

The regular meetings of Jubilee Lodge as constituted under 
the old charter were on the first and third Thursdays of the 
month, and the appointed place was the labour Temple.

In April, 1919, the officers of the lodge were and had l>een 
for some time: President, defendant John Wilson; recording 
secretary, defendant Roderick Murray; treasurer, plaintiff James 
W. Wilson; and trustee, plaintiff John Speed.

On or previous to May 10, 1919, certain officers of Jubilee 
and North Star Lodges, having t>een apprised of the pending 
revocation of the two charters, decided to call a joint meeting 
of their executives, together with that of Transcona Ixxlge, for 
Sunday, May 11, at the Labour Temple, their usual place of 
meeting. The meeting was accordingly called and held. One of 
the witnesses stated that it was a full meeting of the executives of 
the three lodges. Robert Hewitt, deputy of the grand lodge and 
northwest organiser of the same, but not a member of either 
of the three local lodges, was also present but apjiarently took 
no active part. It was there decided to call a meeting of the full 
memtiership of the three local lodges for Tuesday, May 13, at the 
Industrial Bureau, which was done.

At this meeting of the 13th, it appears that 1,500 or 2,000 were 
present and nolxxly was admitted without shewing a card of good 
standing in one of the three lodges. It does not appear whether 
the individual plaintiffs were there. At all events, it was there
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decided to form an organisation to come into being on revocation 
of the lodge charters. Defendant John Wilson, who presided at 
the meeting, says:

That was done so it would not cause chaos amongst the brotherhood 
as the charter was the only bond between the memliers and we took it as 
an accepted fact that the charter would be revoked on the 24th . . . 
We decided we would form ourselves in Carmen’s Council, sections A, It 
and C, so that members of the three sections could discuss matters either 
between themselves or together. We all agreed to that. . . . There 
was nothing said there as to Jubilee funds, Itceause the other two lodges had 
nothing to do with that . . . We did not go at all into the details of the 
constitution, we only decided that as a policy.

On May, 15, lxdng the third Thursday in the month, there 
was a regular meeting of Jubilee Ixxlge at the labour Temple, 
the usual place of its sittings. There were apparently 300 or 
400 members present or three-fourths of the memliership 
an unusual numlier due probably to the fact that the strike was 
declared on that date and that it had become known that the 
general president had intimated by letter that the charter would 
l>e revoked unless cause was shewn. Hewitt, deputy grand lodge 
officer, was also present but again took no part. The general 
president’s letter was read and a motion that it be filed was 
agreed to. There was some discussion as to whether the grand 
lodge would be entitled to the per capita tax for May as the tax 
was not due until the end of the month and the charter would lie 
revoked on the 24th; but tlint was all that was said about the 
funds which the lodge then had in hand. Then, just liefore the 
meeting closed, it appears that it was decided that the executive 
officers of the lodge should consider themselves as executive 
officers of Carmen's Council section “A,” when the latter cane 
into existence. Defendant John Wilson says that that was done 
by resolution and that nobody dissented. That was the last 
regular meeting that the lodge could hold liefore the charter 
was revoked. As president, defendant John Wilson also stated 
that the Ixjoks should be audited l>efore the revocation and asked 
the treasurer and trustees to proceed with the work on the Saturday 
following.

On Saturday, May 21, the audit was accordingly made by 
plaintiff James W. Wilson, who was treasurer, and three trustees. 
Defendant John Wilson, president, was also present. The audit
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shewed that the lodge had over .1800 dojx>sited to its credit in 
two accounts in the Canadian Rank of Commerce. The president 
claimed that he had not lieen made aware tliat they had so much 
money in hand and at once called a meeting of the executive 
for the same day to decide what should be done with the money.

A meeting of the executive was accordingly held the same day. 
Defendant John Wilson says that it was easy to gather the mem- 
liere, who were continually coming in the Temple, as the strike 
was on. He says that practically all the executive was there. 
It was there decided to withdraw all the moneys from the bank 
ami that they should l»e held by plaintiff James W. Wilson. The 
latter, who was treasurer of the lodge, says that it was stated there 
that the object was to withdraw the funds from the brotherhood 
and appropriate it to Carmen’s Council. He says he protested 
as he felt that the money should go to the grand kxlge, but that 
the motion was neverthek-ss passed without anyone asking that 
a vote l>e taken. The money was at all events withdrawn by 
means of cheques duly signed by the president, treasurer ami 
trustee of the lodge, and placed in the hands of plaintiff James W. 
Wilson.

Three days after that (May 24), as assumed by all parties 
interested, the charter of Jubilee Lodge- was revoki-d.

On June 5, which was the first Thursday in the month, tin- 
members of the defunct Jubilee Lodge, to the numlx-r of about 
300 or 400, met in the labour Temple as usual and the officers 
thereof, plaintiffs ns well as defendants, took their seats and 
assumed to jx-rforin the same duties as in the past. Witnesses for 
the plaintiffs seem to say that this meeting was nothing mon- than 
a meeting of ex-members of the defunct kxlge, whilst witnesses 
for the other side say that it was a meeting of Carmen’s Council 
Section “A,” as it had been understixxl that it should lx- at tin- 
joint meeting of the thn-e lodges held May 13 in the Industrial 
Run-au. Cartwright, a witness for the defendants, states that 
at this meeting of June 5. nqxirt was made of the action taken 
by the lodge executive as to the funds in hand, and that this 
action of the executive “in transferring the funds from the name 
of Jubilee Ixxlge to Carmen’s Council Section ‘A’ M was endonx-d 
unanimously by resolution.
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Plaintiff James W. Wilson, ex-treasurer of Jubilee Lodge, 
who held the funds in question, apparently considered that he 
had somehow become treasurer of Carmens Council Section 
“A,” for he sent in his resignation as such to the latter body 
a few days later. Shortly after, he handed over the funds* to 
the newly appointed treasurer of Carmen’s Council Section “A." 
and they arc now deposited to the credit of that body.

Then, on June 20, as stated, the second charter was issued.
Jubilee Ixxlge, either as formerly or presently in existence, 

was never incorporated under the Trade Unions Act,, R.S.C , 
1906, ch. 125; nor is Carmen’s Council.

I should have stated liefore that it appears that all the délits 
owing by Jubilee Ixxlge as first constituted have now tieen paid, 
except a sum of atxiut $300 claimed by the joint protective board, 
which was withheld on the ground that the latter had not properly 
fulfilled their duties.

The plaintiffs in their pleadings, and on the argument, have 
assumed that the original Jubilee Ixxlge was revived by the second 
charter, and that the two may be considered as a continuing 
organisation. I do not think that this is so. There is not a 
single name appearing as that of a member in the one charter 
that also appears in the other, and it might have been that not a 
single member of the lodge operating under the first charter had 
joined the lodge operating under the second. The name in itself 
signifies nothing, considering that, as it was no longer in use, it 
could have been given to any new lodge even if it were composed 
altogether of strangers to the old organisation. In fact, the new 
lodge as constituted at the time of the issue of its charter, was 
composed wholly of such strangers. Nor is there anything that 
makes the new lodge successors to or trustees for the old lodge. 
There is in short no continuity between the two.

In that light, the present Jubilee Ixxlge No. 6 cannot sue: 
nor can its members either as such or as representing this lodge.

Nor can the old Jubilee Ixxlge No. 6 sue, as it is out of existence. 
For the same reason the plaintiffs cannot sue in its name, but 1 
think they can sue individually by virtue of having been members 
of the same.
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When the original Jubilee Lodge went out of existence, there 
was no provision in the constitution for the distribution of unex­
pended funds. The demands of the grand lodge are apparently 
laid at rest by Hewitt’s letter of July 17, in which he claims no 
other moneys than the per capita tax up to April 1, which was 
paid. In the circumstances, the money left l>elonged to the 
contributors, that is to say, to the members of the original lodge 
being in good standing on May 24, 1919, which is the time it went 
out of existence. Iirou'ti v. Dale (1878), 9 Ch. D. 78; In re Printers 
and Transferrers Amalgamated Society, [1899] 2 Ch. 184; In re 
Lead Comjtanies Workmen’s Funds Soc.t [1904] 2 Ch. 196.

This was not contested and in fact was conceded at least on 
the argument by counsel for the defendants, who moreover 
declared their clients ready to distribute the fund accordingly and 
this admission would end the controversy were it not for the 
question of costs, to determine which it is still necessary to enquire 
what had txen their attitude up to that moment.

I am decidedly of opinion that the wiser course for the defunct 
lodge would have been, tx'fore going out of existence, to put the 
funds in question in the hands of the grand lodge for distribution, 
as was suggested at the time by treasurer James W. Wilson. 
Considering, however, that the grand lodge1, after l>cing paid the 
per capita tax, apparently took a disinterested attitude as to the 
balance of the funds, I cannot say, particularly in the circumstances 
of emergency, that there wras anything wrongful in the1 withdrawal 
of the funds from the lodge account and putting them in the hands 
of one who, as past treasurer, had evidently the confidence of the 
membership.

It does not appear at all, however, that the intention was that 
he should hold the funds lor the lodge memlxTship. The 'vidence 
of James Wilson for the plaintiffs and that of Cartwright, now 
One Rig Union organiser, called for the defendants, leads unmis­
takably to the conclusion that the aim of the discon ten te< l element 
was to work a transformation of the membership of the lodge as 
a ltody into Carmen’s Council Section “A,” and that the fund 
should follow as a consequence and become affected to the new' 
uses.
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Such intention, however, even if expmweel by a formal resolu­
tion as James W. Wilson says that it was, was without effect. 
These funds could lie disposed of by a men* majority vote only 
for objects provided for by the constitution. In the circum­
stances of impending dissolution it required absolute unanimity, 
which there was not. Defendant John Wilson himself says: 
“Prior to May 13th, there wen* alsiut 25 who said that they would 
n*main loyal to the old lodge and would ask for a new charter." 
So that notwithstanding all resolutions or understandings to 
the contrary the only fact tliat matters is that at the dissolution 
of the lodge we find the funds in the hands of James W. Wilson, 
who could only hold them for the lawful owners, and these were 
the contributors.

Moreover, James W. Wilson was not holding at all these 
funds as treasurer of Jubilee Lodge, which he was no longer 
It may Ik* that James W. Wilson by assuming, with the consent 
of all, to jierform the duties of treasurer of Carmen’s Council 
Section “A" should Ik* so considered although never formally 
appointed. Rut that again did not uflect the conditions of his 
holding the Jubilee Ivodge funds, any more* than it did his own 
individual moneys. He probably was right, although optx>s<*d on 
principle as he saw it, when he conformed to the* orders of the* 
leslge executive to withdraw the* moneys from the bank, lxrause 
the executive was the properly constitutes! authority in the* matter: 
but he was altogether wremg in taking orders from the new organis­
ation who had ne> authority whatsoever e»ver him as trustee* for the* 
contributors, and in transferring the funel to the newly appointai 
treasurer of Section “A.”

The point to Ik* noteei here is that Wilson transferred the 
fund to this officer as such; and the latter, accepting it also as 
such, elepositeel it in the name* of the sectiem in the bank where 
it now is. Now, how has See*tion “A” lx*en holding these moneys, 
and with what intention?

As already stateel, cemnsel for defendants saiel on the argument 
that they are rcaely to distribute the funel among the* membership 
of the elefunct leslge*.

This, however, is altogether at variane*e with the position 
they took in their ple*aelings, in the examinât ions fe»r eliscoverv. 
anel in bringing out evidence at the trial.
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In the* statement of defence, we read that the defendants 
“are entitled to the moneys they have received”; and that “in 
accordance with the powers vestal in the said Jubilee Ixslge No. 0 
and members thereof, certain moneys lielonging to said Jubilee 
Ixxlgc No. 6 W'ere duly and legally voted by the mcmliers of the said 
IhxIv to and for Carmen's Council, Section ‘A.*” The whole 
statement of defence should lie nail as shewing how the defendants 
endeavoured to steer a middle course between the i>osition which 
they at first openly took and the* one which they meant finally to 
assume liefore the Court. The examination of witnesses was also 
conducted on lines not at all in harmony with the stand taken on 
the argument.

Thin, Carmen's Council Section “A” has l>een holding these 
funds since June, 1919, ami on October ti following, when the 
action was institute!I, they had yet done nothing whatsoever 
in<heating that they intended to distribute the same among the 
old lodge mcml>crship. It should here l>c stated in this con­
nection that defendant John Wilson said: “There are memliers 
not belonging to Section ‘A’ who paid in jmrt of the moneys as 
members of Jubilee Lodge and would lie entitled to it.”

This inaction alone on the part of Section “A” would give the 
plaintiffs a right to sue.

There was an application for the plain tiffs to amend under 
R. 211. I do not think that this is at all necessary as far as the 
plaintiffs an1 concerned. Leaving aside James W. Wilson, whose 
standing is perhaps doubtful on account of his having mistakenly 
paid the moneys over to Section “A,” any one of the other individ­
ual plaintiffs lieing in good standing as membere of the old lodge 
at the time of its dissolution, have such an interest in the funds 
ns to entitle him to the declaration prayed for.

There is perhaps at first sight a certain ground for the conten­
tion that the plaintiffs suing (as the style of cause reads) “as 
members ... of said Jubilee Lodge No. 6,” meant to do so 
as memlM*rs of the new lodge which has no standing here. But 
the plaintiffs wen* members of the first lodge and are now memliers 
of the second, and their conception was that the two formed the 
one continuing organisation, so that the word “lodge,” either in the 
style of cause or other parts of their pleading, may l>e taken fairly
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to refer either to the one lodge or the other. As individual members 
of the old lodge or contributors to the fund, any one of them 
could sue.

With respect to the defendants, I would allow to amend the 
style of cause so as to embrace all members of Carmen’s Council 
Section “A.”

The action will l>e dismissed as to Jubilee Lodge suing in its 
own name, but without costs.

The other plaintiffs are entitled to a declaration that the fund 
is the property of the memliers of Jubilee Ixxlgc as originally 
constituted, who were in good standing on May 24, 1919.

It will also be ordered that the defendants deposit the said 
fund into Court. This is advisable, as it lias not lieen clearly 
shewn that the 'grand lodge was formally notified, and it may 
be necessary to enquire further into the amount at one time claimed 
by the joint protective board. It may also be advisable that a 
rtn-eiver be appointed to make the distribution.

There will also be an order for further directions.
The individual plaintiffs should have their costs.

Judgment accordingly.
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BIGGS v. ISENBERG.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont 

and Elioood, JJ.A. January SI, 1921.

Specific performance (§ I E—30)—Agreement for sale of land— 
Covenant not to assign—Assignment—Consent of vendor— 
Quit claim back—Homestead Act—Quit claim set aside.

An agreement for the sale and purchase of land contained a clause 
that the purchaser should not assign the same without the written 
consent of the vendor. The purchaser before going into possession 
assigned the agreement to the plaintiffs. The defendant knew of the 
assignment and entered into correspondence with the plaintiff before he 
went into possession. The trial Judge held that this amounted to a 
consent to the assignment. In an action to set aside a quit claim deed 
given by plaintiff to defendant and for s|iecific performance of the agree­
ment the trial Judge held that part of the land was the homestead of 
the plaintiff and that as the female plaintiff had not signed the quit 
claim it was null and void and as to the other part he ordered sjiecific 
performance of the agreement with an abatement of price.

On appeal Haultain, C.J., and Lamont, J.A., held that it was unneces­
sary to consider the application of the Homestead'Act as the plaintiff 
was induced to sign the quit claim by reason of misrepresentation on the 
part of defendant’s solicitor and that the quit claim should be set aside 
as to the whole oroperty. Newlands, J.A.. held that the trial Judge 
was in error in making the order which he did as that was making a new 
contract between the parties wliich they had never contemplated, and 
that what the plaintiff had done «M to release his equitable title under 
the agreement for sale when he found that he could not carry it out, 
that the wife was not a necessary party, and that the defendant was 
entitled to possession of the land. Elwood, J.A., held that the wife 
was not a necessary party to the quit claim, that the vendor was induced 
to consent to the assignment by misrepresentations as to the plaintiff s 
financial position and that when he discovered these to be false, the con­
sent to the assignment was not binding on him, and that the api>eal 
should be allowed.

Appeal by defendant from the trial judgment in an action to 
set aside a quit claim deed given by the plaintiff to the defendant 
and for specific performance of an agreement for sale. Affirmed. 

J. F. Frame, K.C., and F. W. Turnbull, for appellant.
H. E. Sampson, K.C., for respondent.
Haultain, C.J.S., concurs with Lamont, J.A.
Newlands, J.A.:—The facts in this case as fourni by the trial 

Judge are as follows:—
The defendant and one Longmuir entered into an agreement 

of sale for the east ^-15-25-28-W2nd for the sum of $13,000; 
$1,200 in cash, and the balance by half-crop payments. Under 
the agreement the purchaser was to have possession on Decemlier 
1, J918. The agreement contained a clause that it was entered 
into on account of the confidence the vendor had in the purchaser’s 
skill and ability as a farmer, and provided that he should not assign 
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the same without the written eonsent of the vendor. Longmuir, 
before going into possession, assigned this agreement of sale to the 
plaintiff George Higgs, for the consideration of $1,960; $400 
payable in cash, and the lialance in equal annual |layments secured 
by promissory notes. The defendant knew of this assignment, 
and entered into correspondence with the plaintiff, George Biggs, 
before his going into possession, which the trial Judge held 
amounted to his consent in writing to the assignment. On March 
19, 1919, George Biggs went into possession, and his wife, the 
plaintiff Annie Biggs, joined him on April 9, 1919, and they have 
lived there ever since. On April 17, 1919, the defendant’s solicitor 
wrote a letter to the plaintiffs claiming that defendant had never 
consented to the assignment in writing, and that defendant 
intended to take immediate proceedings to cancel the agreement ; 
and, after some eorrespondenee between them, it was agreed that 
plaintiffs and longmuir should quit claim their interest in the 
land to defendant. Plaintiff George Biggs and Longmuir, believing 
what was told them by defendant's solicitor, signed the quit claim 
deed, but it was never executed by the plaintiff Annie Biggs, 
although Biggs promised that she would sign the same. The trial 
Judge found there was no fraud on the part of defendant’s solicitor, 
because he had no knowledge of the correspondence between 
George Biggs and defendant liefore Biggs went into possession. 
As part of this arrangement, Longmuir handed back to Biggs his 
promissory notes and gave him an acknowledgment that he owed 
him $400, the amount paid him in cash. Defendant then leased 
the land to plaintiff Biggs. The trial Judge further held that the 
south-east quarter was the homestead of the plaintiffs and that 
the quit claim deed was ' oid as to it without the signature of 
Annie Biggs, and acknowledgment given under the provisions of 
the Homestead Act, 6 Geo. V. 1915 (Sask.), ch. 29, and he ordered 
specific performance of the agreement of sale as to that quarter 
with an abatement of price; that Biggs should be compensated 
for the work done on the other quarter ; the $1,200 paid by Longmuir 
to be applied on the homestead, and Longmuir to be paid the 
profit he would have made on the sale of that quarter.

I think the trial Judge is supported in his finding on the facts 
by the evidence, but I cannot agree with his disposition of the case.
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Specific performance with compensation is only granted when 
the vendor cannot make title to the whole of the land agreed to 
be sold by him, and the purchaser is willing to take title to the 
balance with compensation. That is not this case. The vendor 
here has the title to the whole of the land agreed to be sold, and 
to make him transfer only part of it to the plaintiffs would be 
making a new contract, and a contract that was not in the con­
templation of either party. The quit claim deed was entered 
into lictween the parties on the understanding that it extinguished 
the plaintiffs' rights to the whole of the land, and it would be 
manifestly unfair to defendant to hold it good as to part only. 
The defendant would never have consented to such a quit claim. 
If it is bad as to part of the land, it must lie bad as to the whole 
of it. To hold otherwise would also lie making a new contract 
lie tween the parties, which the Court cannot do. On the other 
hand, if the quit claim deed is merely the written evidence of a 
verbal agreement lietween the parties to abandon the contract, 
then it is good as to the whole of the land; liecause I do not think 
the Homestead Act applies to such a ease and, therefore, the 
signature of the wife would not be required. The instruments 
specifier! in that Act requiring her signature are all in the nature of 
grants and are instruments that would only lie effective under 
the Land Titles Act, 8 Geo. V. 1917 (2nd sess., Saak.), ch. 18, 
where the grantor had a certificate of title. The legal title in this 
case lieing in the defendant, I see no reason why Biggs cannot 
release his equitable title under the agreement of sale if for any 
reason he found he could not carry out the same, and I think that 
is what was done in this case.

As all proeeedings to rescind or cancel an agreement of sale 
must be by proceedings in a Court of competent jurisdiction, 
R.8.S. 1920, ch. 72, the wife is amply protected.

I think the appeal should be allowed and the plaintiffs' action 
dismissed with costs. The defendant should have possession of 
the said lands.

Lamont, J.A.:—On June 21, 1918, the defendant, by an agree­
ment in writing, sold the east half 15-25-28-W2nd to one Longmuir 
for 113,000; payable $1,200 cash, and the balance by delivering 
to the defendant at the elevator at Craik one-half of the crop
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a2ZT' each year until the purchase money was fully paid. The defendant 
C. A. was to have possession of the land until December, 1918, together 
Biooe with the crop that year. Longmuir paid the 11,200. The agrce-

Isenbiso ment contained a clause by which Ixmgmuir agreed not to assign
----- his interest in the land without the defendant's consent thereto

in writing, and if he was desirous of disposing of his interest he 
would first pay the balance of purchase money remaining un|raid. 
On Octolwr 17, 1918, Ixmgmuir assigned his interest in the land 
to the plaintiff George Biggs, who gave him therefor $400 in cash, 
and notes for some $1,500. The defendant was made aware of 
this assignment. Between October, 1918, and April, 1919, cor­
respondence took place between the defemlant and the plaintiff 
George Biggs, which the trial Judge held, and in my opinion 
correctly so, amounted to a consent in writirg on the part of the 
defendant to the assignment from Ixmgmuir to Biggs. On March 
15, 1919, the defendant vacated the premises, and on March 25 
the plaintiff George Biggs came with his first load of cliattels and 
took possession. On Apiil 9 he brought his family, horses and 
machinery. Since that date he and his family have been in 
possession of the property.

In March, 1919, the defendant stated to his neighlmur, Hale, 
that he regretted having sold the farm to Ixmgmuir on the half­
crop lutsis as he did not know if the man going on it would lie able 
to work it. Hale asked him if there was not some clause in the 
agreement preventing Ixmgmuir from selling without his consent. 
The defendant replied that he would look it up. On April 5 he 
consulted his solicitor, Mr. Kinsman, and was informed that the 
agreement container! such a clause. On April 7, Kinsman, under 
instructions from the defendant, wrote to Longmuir, referred to 
the provisions of the contract, and stated that he had assigned to 
Biggs and had not obtained the defendant's consent, and as a 
result thereof he must pay the whole balance unpaid under the 
contract ($12,362.51) by April 24, otherwise proceedings would 
be taken to cancel the contract. On April 9 the defendant met 
the plaintiff George Biggs for the first time, and he admits that 
on that occasion he told Biggs that he was “closing in on Ixmg­
muir." On April 17, defendant’s solicitors wrote to the plaintiff 
as follows:—
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Dear Sir:
Re EH-16-25-28-W2nd and re your contract of purchase from F. Longmuir.

We beg to advise you that Mr. Longmuir purchased this property from 
Mr. Frank Iacnberg of Craik under a contract which required Mr. Longmuir 
to obtain a consent in writing of Mr. Isenberg before he assigned his contract 
or made a re-sale and that if he did so without such consent the entire money 
should immediately become due and payable. Mr. Longmuir did not obtain 
the consent of Mr. Isenberg in respect to the sale to you, nor did he pay the 
balance of the money owing to Mr. Isenberg. We are at once taking action 
for cancellation «if this contract and to obtain immediate possession of the 
land and this is to give you notice of what we are doing in order that you may 
protect yourself as you will only be allowed to stay on the land a very few 
days.

Yours truly,
Turnbull & Kinsman.

W. R. Kinsman.

On April 26 the plaintiff George Biggs, Longmuir, the defendant 
and Mr. Kinsman, who was acting as the defendant’s solicitor, 
met in Craik. The defendant admits that on that occasion 
Kinsman stated to both Biggs and Longmuir in his presence that 
he, the defendant, had not consented to the assignment, and that, 
as a consequence, the entire purchase price was then due. Biggs 
and Iiongmuir say he went further, and stated that Biggs had only 
3 days to get off the place. At any rate it is admitted that, at the 
time of the interview, Kinsman had in his pocket papers necessary 
to commence proceedings for possession. Believing the repre­
sentation made by Kinsman to be true, Biggs signed a quit claim 
deed of all his interest in the land to the defendant and took a 
lease of the property. Longmuir returned to Biggs the notes he 
had given, but could not return the $400. The defendant abso­
lutely refused to return any part of the $1,200 he had received. 
Some time later, Biggs took legal advice in reference to the matter, 
with the result that this action was brought to set aside the quit 
claim deed and the lease, and for a declaration that the agreement 
of sale is still in full force and effect.

The trial Judge found that Kinsman did represent to Biggs 
that no legal consent had l>een obtained from the defendant, and 
that the entire purchase money was therefore due. He also found 
that this statement was not true, inasmuch as the letters written 
by the defendant to Biggs were sufficient to constitute such 
consent. But, he went on to say:—
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I think it only just to Mr. Kinsman to observe that he had no knowledge 
of the correspondence that had passed between the plaintiff, George XV. 
Biggs, and the defendant and so was not guilty of any fraud or misrepresenta­
tion in any sense of the term.

He, however, held that, as the plaintiff Annie Biggs had not 
signed the quit claim deed and as the south-east quarter was the 
homestead of herself and her husband, the quit claim was null 
and void as to that quarter, and he ordered specific performance 
of the agreement with an abatement of price representing the 
value of the other quarter. From this judgment the defendant 
appeals.

Were it necessary to express an opinion in respect to the appli­
cation of the Homestead Act, 6 Geo. V. 1915 (Sask.), ch. 29, I 
should be inclined to hold that the south-east quarter was the 
homestead of the plaintiffs, and that a disposal of his interest 
therein by the husband included a surrender thereof. I am, 
however, of opinion that we do not need to consider the application 
of that Act, liecause, with deference, I think that the conclusion 
of the trial Judge that there was no misrepresentation by Kinsman 
cannot be upheld.

Misrepresentation has licen defined (20 Hals., p. 658, sec. 1612) 
as: “Any false representation made by one person to another with 
the object and result of inducing that other either to enter into a 
contract or binding transaction with the representor or to alter 
his position in any other way to his prejudice."

Whether the defendant did or did not consent in writing to the 
assignment as required by the contract is a question of fact, and 
a representation that he had not is a representation relating to a 
matter of fact, and not merely the expression of a legal opinion. 
The trial Judge found that such representation was not true. 
That it was material is obvious, and that it induced Biggs to alter 
his position, to his prejudice, is established by the evidence. It 
was, therefore, a misrepresentation. Had Kinsman known that it 
was not true, the making of it would have been fraudulent on his 
part. His belief in its truth prevented it from being fraudulent, 
but it did not make the representation true, or make it any the 
less a misrepresentation, though innocently made. The making 
of it, under the circumstances, constituted an innocent mis­
representation. But an innocent misrepresentation, inducing a
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contract or binding transaction, is sufficient to enable the juirty 
entering into the transaction by reason of the misrepresentation 
to set it aside, at least until it is completely executed.

In Derry v. Peek (1889), 14 App. Cas. 337, lord Herschell, 
at 359, says:—

Where rescission ie claimed it is only necessary to prove that there wae 
misrepresentation; then, however honestly it may have liecn made, however 
free from blame the person who made it, the contract, having been obtained 
by misrepresentation, cannot stand.

Bv reason of the innocent misrepresentation made by Kinsman, 
Biggs was induced to execute a quit claim deed by which he 
surrendered to the defendant all his interest in the land, and that 
without any consideration for the money he had paid, exeept 
Longmuir’s acknowledgment that he owed it, which the evidence 
discloses to be worthless. This he would not have done but for 
the representation made. He is therefore entitled, in my opinion, 
to have the quit claim deed set aside.

It was, however, set up in the pleadings, and contended Irefore 
us, that, if the defendant did consent to the assignment, his consent 
was induced by misrepresentation on the part of one Humphreys, 
acting as Biggs’ agent. In my opinion the evidence does not 
substantiate this contention.

Humphreys, on Ireing asked what Biggs had told him, said:—
He claimed that he had a good outfit of homes, six good homes and some 

machinery and machinery he did not have but might arrange to purchase, 
also that he had money enough to pay Mr. Longmuirout in full but needed it 
to carry on the place with.

This entire statement was true, except that part which said 
he had money enough to pay out Longmuir in full. Whether he 
had or not was not material to the defendant. When Biggs came 
up with his family on April 9, he had only $200 cash, which was 
not sufficient apparently to purchase the seed he required, but he 
told the defendant that all he had to do was to go to a man at 
Morse and he could get all the money he required. This was in 
no way denied. Furthermore, the defendant knew some time 
before this that Biggs was not very strong financially, as was 
disclosed by his statement to Hale. Yet, having that information, 
he admitted in his examination for discovery that right up to 
April 5, the day he learned from Kinsman that the agreement 
called for his consent or payment of the full purchase price, he 
was ready to accept Biggs in place of Longmuir. He never inti-
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mated to Biggs that his financial standing was not satisfactory, 
nor had it in fact anything to do with the steps he took to get tiack 
the place, and he intimated in his testimony that he cliangcd 
his mind aliout letting Biggs have the place when he was advised 
that, under the contract, he was entitled to the full purchase 
money if he did not consent to the assignment. He evidently 
was aware that neither Biggs nor Longmuir could pay the purchase 
money, for, on April 9, he told Biggs he was "closing in on Long­
muir.” Apparently he thought he saw an opportunity of getting 
the farm hack and keeping the $1,200 as well, and he could not 
resist the temptation.

At the trial an attempt was made to have it appear that the 
granting of the lease was an entirely separate transaction from 
the giving of the quit claim deed, and that the one had no relation 
to the other. I have no hesitation in holding that they loth 
formed part of one transaction.

I am therefore of opinion that, as all the transactions lietween 
the parties hereto which took place on April 26 were induced by 
and based upon a material misrepresentation by the agent of the 
defendant, though innocently made, the defendant is not entitled 
to profit by that misrepresentation.

The plaintiffs are entitled to have both quit claim deed and 
lease set aside, and the agreement specifically performed by the 
defendant.

In the result the judgment of the trial Judge setting aside the 
quit claim deed as to the south-east quarter should be affirmed, 
but I would vary the judgment by making it apply to the other 
quarter as well. A reference as directed by the trial Judge should 
be held. The scope of the reference should be to ascertain the 
amount (if any) due to the defendant under the agreement. As 
the plaintiff George Biggs claimed damages only as an alternative 
to rescission, the damages (if any) to which he may be entitled as 
a result of the defendant’s conduct are not claimed in this liti­
gation, neither is the work done or money paid by the defendant 
as a result of the lease; but, to save further litigation, the reference 
may be extended to embrace these. The plaintiffs are entitled to 
the costs of this appeal.

Elwood, J.A. :—I concur with my brother Newlands, in holding 
that the trial Judge was incorrect in decreeing specific performance
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with compensation with respect to the south-east quarter of the 
land in question, and I am also of the opinion that the transaction 
between the appellant and the male respondent whereby the male 
respondent quitted claim to the appellant of the land in question 
is one which, under the circumstances of the case, is not affected 
by the Act respecting Homesteads, 6 Geo. V. 1915 (Saak.), ch. 29, 
as amended by 6 Geo. V. 1916 (Sask.), ch. 27.

What took place between these parties was, in my opinion, 
not a conveyance of an interest in the land, but was an abandon­
ment of the agreement of sale entered into lietween Longmuir and 
the appellant and assigned to the male respondent. It seems to 
me from the evidence that the male respondent, in abandoning 
this land, was influenced not only by the fact that he was informed 
that the appellant had not consented to the assignment, but also 
by the fact tliat he was not in a position to properly farm the land 
and to proceed with the contract.

But, whatever the reasons were that induced him to abandon 
the contract, he did conclude to abandon it. The legal estate in 
the land never passed from the appellant. The quit claim deed 
was merely carrying out the verlial agreement entered into. The 
abandonment could take place without the execution of the quit 
claim deed, and, in my opinion, it was not necessary to have the 
wife join in the transaction.

I cannot bring myself to the conclusion that the Act ever 
intended that, where a purchaser under an agreement of sale 
decides that he cannot proceed with the agreement of sale, it is 
necessary that his wife should join in any abandonment of that 
agreement.

In connection with the whole transaction, sight should not be 
lost of the fact that, at the time of the execution of the quit claim 
deed, the male respondent accepted from the appellant a lease of 
the land in question. Under that lease the appellant performed 
certain work on the land, furnished seed, paid taxes and paid half 
of the cost of threshing. Under the agreement, the appellant 
would not have been called upon to perform any of these services, 
or pay any of this money. This lease is, in my opinion, quite in­
consistent with the continuation of the agreement of sale, and is 
at least evidence of an abandonment of that agreement of sale. 
In view of this I cannot see how the respondents could succeed in 
an action for specific performance of the agreement of sale.
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If the trial Judge was correct in holding that the various 
letters written by the apiiellant constituted a consent by the 
appellant to the assignment to the male respondent (and it is not 
necessaiy, in view of the conclusion that I have come to, that I 
should express an opinion as to whether or not those letters did 
constitute a consent—and I would incline to the opinion that they 
did not, at most, constitute more than a waiver of consent)—those 
letters were, in my opinion, written in consequence of a mis­
representation by the male respondent, through Humphrey, as 
to the means the male respondent had for farming the land in 
question. The evidence was that the male respondent represented 
to Humphrey that he had an outfit of horses and machinery and 
seed, sufficient to work the place, and he requested Humphrey to 
see the appellant and do anything that he (Humphrey) could do 
to get the matter through and to have the appellant accept him. 
In consequence of this, Humphrey told the appellant that the male 
respondent was a better man than Longmuir; that he had all his 
machiner)-, seed, and everything to work the place. The state­
ments of the male respondent were false, and he knew they were 
false; and as soon as the appellant discovered that they were 
false he took steps to have the respondents put off the place.

Under these circumstances, I am of the opinion that the con­
sent, or waiver of consent, of the appellant was not binding upon 
him.

On both of the above grounds, I am, therefore, of opinion that 
the appeal should be allowed with costs, and the plaintiffs’ action 
dismissed with costs. Appeal dismiued.

ANTONIOU v. THE UNION BANK.
Supreme Court of Canada, Davie*i, C.J.. Idington, Duff, Anglin and 

Mignault, JJ. December It, 1910.

Set-off and counterclaim (I II—40)—Damages against vendor for
BREACH OF CONTRA' F—JüT IMENT—HOLDER OF NOTES IN DUB
course—Unconditional acceftance—No notice of breach of
CONTRACT.

Damages recovered in an action for breach of contract against a 
vendor cannot be set off against the amount due to an assignee of such 
vendor in an action by such assignee on bills of exchange of which such 
assignee is the holder in due course and which have been accepted uncon­
ditionally by the purchaser, 'he assignee having no notice of any breach 
of contract by the vendor at the time of discounting the notes.

Union Bant v. Anloniou (1920), 53 D.L.R. 405, 15 Alta. L.R. 482,



56 D.L.R.] Dominion Law Reports. 339

Appeal by defendants from a judgment of the Supreme Court 
of Allierta (Appellate Division), (1920), 53 D.L.R. 405, 15 Alta. 
L.R. 482, in an action to recover the amount due on certain bills 
of exchange. Affirmed.

J. h. Barron, for appellant ; A. H. Clarke, K.C., for respondent.
Davies, C.J..—I concur with Ancun, J.
Idincton, J:—The respondent recovered judgment at the 

trial upon certain bills of excliange drawn by one Arnett upon 
appellants which were accepted by them.

The appellants had entered into a written contract with said 
Amett, a manufacturer at Souris, Manitoba, for the manufacture 
by him of certain goods which were to be shipped to them to 
Calgary and ultimately used by them for their place of business 
in Calgary.

The bills of excliange in question were drawn by said Amett, 
at Souris, and discounted with respondent at its Souris agency.

These bills of exchange were respectively accompanied by 
shipping bills, or bills of lading, with instructions written at head 
of each draft "Hold for arrival of goods.”

And not until and evidently in consideration of the deliver)- of 
such bills of lading was the acceptance written by apjiellants of the 
bills of exchange now in question.

Out of such an ordinary course of dealing we have presented 
in this appeal some remarkable contentions founded on the prop­
osition that liecause the manufacturer, Amett, had assigned 
(beyond question, I assume, as collateral security for advances 
made or to be made by respondent) the said contract to the 
respondent by the following memorandum :—

For value received I hereby assign all my rights, title and interest in 
the attached contract between myself and the King George Ice Cream Parlors, 
dated February 10, 1919, and all the monies payable thereunder and in the 
property therein mentioned, to the Union Bank of Canada.
Dated April, 19th, 1919. T. L. Abnett.

Therefore, any bill of exchange drawn by Amett and discounted 
with respondent, though only accepted by appellants under 
circumstances as above related, were possibly worthless in the 
hands of the respondent and, at all events, were subject to be set 
off by any claim for damages suffered by appellants by reason of 
Arnett’s breach of said contract.
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I submit such a proposition only needs to lie stated to shew 
how very unfounded is this apiieal. To my mind it is not arguable.

The respondent is suing upon a bill of exehange given for good 
and valuable eon sidération, accepted by appellants, as already 
stated, in consideration of its delivery to them of the documents 
enabling them to get jxmacssion of the goods. And there is no 
pretence of knowledge on the part of the respondent of any breach 
or notice by appellants to it, when so accepting these drafts, of 
breach or claim for damages in consequence thereof.

Kven if there had I eon it could not have put the appellant s in 
any I tetter jstsition as against the respondent. I only mention it 
as one of the peculiarities of the case set up.

The contracts of appellants with respondent evidenced by 
these several acceptances lire entirely collateral to the original 
contract and shew no privity of contract Iietween the respondent 
and appellants founded on the said original contract.

And, if possible, there is still less upon which to rest any equi­
table claim of set-off, or anything to entitle the ap|iellants to have 
respondent restrained from enforcing the clear undoubted claim 
it has in respect of each of said acceptances.

The rcN|x>ndent was the undoubted holder, in due course, of 
each of these bills of exehange, and entitled to recover from the 
appellants by reason of their respective acceptances thereof in 
consideration of the delivery of the bills of lading, or shipping bills, 
as more usually called in speaking of shipments by railway.

And the question raised as to the certainty of the amount of 
each bill by reason of the words “and exchange," which for a few 
minutes seemed to me the only serious point taken in the argument, 
seems to be answered in several ways.

In the first place, the amount of such inland rate for cost of 
collection is so well settled by daily practice forming part of our 
common knowledge and that specifically referred to in the Bank 
Act (see 3-4 Geo. V. 1913 (Can.), ch. 9) to be a clearly fixed sum.

In the next place, the memo, written on the bill should be used 
in light of such common knowledge and it leaves no doubt in my 
mind of the exact sum covered by the use of these words.

And again, the original contract of appellants with Arnett 
expressly provides that appellants were to pay by accepting drafts 
“to bear eight per cent, per annum and bank charge for collection,” 
which latter phrase has a well-known definite meaning.
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There is also the suggestion, made by Mr. Clarke, of counsel 
for respondent, that the instrument, with the evidence connected 
therewith, was at all events evidence of a contract between the 
respondent and the appellants of the meaning of which there can 
be no doubt.

And I may repeat that it was as such a collateral contract in 
no way dependent upon, or reducible in effect by reason of tlie 
result of breaches by Arnett of the original contract.

Another point was faintly made by counsel for appellants that 
the only signature for the acceptance was that of Antoniou, 
which seems amply met by the following statement made on 
examination for discovery:—

Q. Were you authorised by your firm to accept them* drafts and the 
contract, you have signed all of them 1 nee, 1 do not nee any other memliera 
of your firm on them?

Mr. Barron:—You can take that aa an admission from us that he wan 
authorised and was acting on Iwhalf of the King (ieorge Ice Cream Parlors 
and for his part ners and whatever signing he did do, is t he «une as t he signât un* 
of all the partners of the finn. 1 have told Mr. Carson I would admit that 
all the time. That will save you considerable time in getting an answer out 
of the witness.

I think the ap]x*al should lx» dismissed with costs throughout.
Duff, J. (dissenting):—As between the respondent and the 

appcllunt the effect of the assignment of April 19, 1919, no doubt 
depends ujxrn the Judicature Ordinance, C.O.N.W.T. 1915, ch. 21, 
sec. 10, sub-sec. 14, but the rights of the bank ami Arnett inter ae 
are governed by the Manitoba statute in force at the <late of the 
assignment, the effect of which appears to lx» that the bank acquired 
a legal title to Arnett’s rights under his contract with the appel- 
lant. A|mrt from this statute the bank became, even without 
notice, the owner, at least in equity, of Arnett’s rights.

At the date of the bills of exchange sued upon, June 10, 1919, 
Arnett was largely indebted to the bank, considerably, that is to 
say, in excess of the aggn*gate of the three bills. The evidence 
makes it quite clear that the bills of lading were to lx? accom­
panied by drafts and I think the proper inference from the facts 
is that the ixirtics recognised the legal ]x>*ition, namely, that the 
bank held the assignment and any rights accruing to Aniett under 
his contract with the appelant as security for this indebtedness 
and that the light given by the contract to require acceptance of 
drafts by the appellant was a right which Arnett was to exercise
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for the hank. This right as lietween Arnett ami the liank was, as 
already indicated, the I «ink’s, the drafts were drawn for the 
immediate benefit of the I «ink, the discounting of the bills was, in 
substance, only a recognition of the bank’s right and the bank’s 
title, in other words, in sulwtance the I «ink was the drawer of the 
bills. In these circumstances, with great respect, I cannot accept 
the view tliat the l«ink was a holder in due course. It follows, 
moreover, that the bank was merely in exercise of its rights under 
the contract and assignment. The acceptance which indeed was 
not strictly a voluntary acceptance can lie no answer to the 
appellant’s claim to set up in reduction a claim to damages arising 
from Arnett’s failure to observe the terms of the contract. Such 
a claim is not a mere personal claim or defence but a claim rising 
out of the very transaction upon which in the view above expressed 
the bank’s right to recover is based.

Nor am I able to und, -stand how the appellant’s right is 
affected by the fact that judgment has been recovered against 
Arnett. The doctrine of res judicata is founded in justice and 
convenience and lias no application here; the right as against 
Arnett arises under the contract; the right of set off against the 
claim of the l«ink rests upon the ground that the bank is not entitled 
to recover moneys which in the circumstances it would be unjust 
to call upon appellant to pay.

Anglin, J.:—By accepting the bills of exchange sued upon the 
appellants contracted directly and unconditionally with the re­
spondent bank to pay to it the amounts thereof. An acknowledg­
ment of absolute liability therefor was implied. The consideration 
for these contracts was the surrender of the bills of lading held by 
the bank. This alteration of the bank’s position, quite apart from 
any right it may have as the “holder in due course” of negotiable 
paper, I think precludes the defence of set off of the appellants' 
claim for damages against Arnett, the drawer of the bills.

Moreover, for the establishment of their right of recovery on 
their claim for damages the appellants must invoke the judgment 
pronounced, but not yet entered, in their action against Arnett. 
They cannot successfully prefer this inchoate judgment as estab­
lishing their right to damages and at the same time deny its effect 
as a merger of the cause of action on which it was pronounced 
merely because it had not been formally entered. If effective to

1
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establish their right to damages it must also operate to merge the 
claim for those damages which it is sought to set off in this action. 
That the judgment against Amett ran tie set off against the plain­
tiff's claim is not contended.

The other grounds of appeal lark substance and even if well 
founded as answers to a claim dependent on thr bank's status as a 
holder of the bills in due course iicing established, they would be 
ineffectual to defeat its claim based on its position as the holder 
of independent contractual rights on which the defendants are 
directly liable to it.

Pressing the defence that the acceptances by Antoniou did not 
bind the firm of which he was a princip 11 and his co-partners seems 
to me scarcely consistent with good faith in Anew of the following 
admission of counsel for the defendants on the examination of one 
of his clients for discovery: (See judgment of Idington, J., ante341.]

The objection liased upon the insertion of the words “and 
exchange” in the bills is taken for the first time in this Court. 
In my opinion it should not be entertained, as, if it had licen raised 
on the pleadings or at the trial, evidence might have been adduced 
to shew that these words import a definite and precise liability. 
If they have any application at all in the case of these inland bills, 
I think they cannot lie taken to deprive tlie instruments lieforc us 
of their character as bills of exchange liecause of any indefiniteness 
or uncertainty in the amount for which the acceptors liecame 
liable.

The appeal fails and should be dismissed with costs.
Mionault, J.:—It is unfortunate for the appellants that lieforc 

accepting the bills sued on, they did not consider the objections 
they now urge as reasons why they should not be held on their 
acceptance. The breach of contract they complain of had then 
occurred, and they nevertheless accepted the bills. They now 
say that as the drafts were attached to the bills of lading, they 
could not get the goods without accepting the drafts, but then, 
to get possession of the goods, they rendered themselves |x-rsonally 
liable to the hank for payment, unless they can shew that the 
latter is in no lietter position than Amett. The fact is however 
that the liank had made advances to Amett in view of his contract 
with the appellants and had credited the 5 drafts drawn by him 
on the appellants against hie overdraft so that there remained a
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credit in Arnett’s favour of $360. The liank was therefore a 
holder in due course of the bills, and the appellants by accepting 
them, with full knowledge of Arnett's breach of contract, accepted 
an unconditional liability towards the bank and should not now 
be listened to when they attempt to offset Arnett’s liability for 
breach of contract against the bank’s claim against them in their 
acceptance of the bills. The fact that for greater security the 
liank took an assignment of Arnett's rights under his contract with 
the appellants is no reason for depriving it of its claim band on the 
appellant’s acceptance.

But Mr. Barron now says, for the first time, that although the 
bills were accepted by Antoniou duly authorised by the other 
appellants, this is not in law an acceptance for the other 
appellants.

At the examination on discovery of Antoniou, Mr. Barron 
made the ' illowing admission : (See judgment of Idington, J., 
ante 341.)

In view of this admission, which no doubt lulled the res|sindcnt 
into complete security on the question of Antoniou’s authority 
to accept, I think Mr. Barron should not lie listened to when he 
now attempts to escape from the effect of his admission, which I 
can only construe as fully recognising that Antoniou'» acceptance 
was the acceptance of the appellants.

Mr. Barron made another objection at the argument for the 
first time, and that is that the words “and exchange” in these- bills, 
without indicating tire rate of excliange, prevented them from lieing 
for a sum certain, under the Bills of Exchange Act, R.S.C. 1006, 
ch. 119, sec. 28, para, (d) of sub-sec. 1.

Had this objection liecn made at the trial, it might have I sen 
shewn that these words have, by custom of trade or otherwise, 
a definite meaning well understood by the parties. It seems 
scarcely consistent with the rules of fair dealing in judicial pro­
ceedings to consider now such a technical objection, and I do not 
propose to do so.

On the whole I would dismiss this appeal with costs.
Appeal dimieeed.
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MACKENZIE ?. PALMER.
Saskatchewan Court of Appeal. Haultain, C.J.S., Newlands, Lament and 

Elwood, JJ.A. January SI, 19tt.
Seduction (| I—1)—Statutory offence—Plaintiff positive as to lack 

of consent—Dismissal of action.
A person cannot be awarded damages for a wrong she declares she has 

not suffered and therefore in an action for assault amounting to rape, 
where the plaintiff swears positively that the defendant had connection 
with her by force and without her consent, and the defendant is equally 
positive that he had never had connection with her at all, the Court 
is not justified in awarding damages for seduction.

[E. v. F. (1905), 10 O.L.R. 4M), distinguished; Vincent v. Sprague 
(1847), 3 U.C.F 283, referred to.)

Appeal by defendant from the trial judgment awarding 
plaintiff damages for seduction in an action brought for assault, 
amounting to rape. Reversed.

J. D. Frame, K.C., for appellant.
D. Buckles, K.C., for respondent.
Haultain, CJ.S.:—This action though avowedly brought 

under an Act respecting Actions for Seduction, R.S.S. 1909, ch. 
139, is on the face of the pleadings an action on the part of the 
mother Catherine Mackenzie for loss of service by reason of an 
allege<I criminal assault on her daughter Amelia Mackenzie, 
and by the daughter for the criminal assault. This will he seen 
from the following paragraphs of the statement of claim :—

2. On the first day of July, 1917, and ever since that date the plaintiff» 
Amelia Mackenzie, resided with and was the servant of the plaintiff, Catherine 
Mackenzie. 3. On the first day of July, 1917, the defendant against the will 
and without the consent of the plaintiff Amelia Mackenzie seduced and 
carnally knew the said plaintiff, whereby she became pregnant with a child 
of which she was delivered on the fourth day of April, 1918. 4. The plaintiff, 
Catherine Mackenzie, in consequence lost the services of the said Amelia 
Mackenzie for a long time and incurred ex|»ense in and ulxmt the delivery of 
the said child. 5. By reason of the seduction of the plaint iff Amelia Mackenzie 
by the derondant, both plaintiffs have suffered great damage by the injury to 
the character and reputation of the plaintiff, Amelia Mackenzie.

The action went to trial liefore Taylor, J., who dismissed the 
action of the mother and awarded the daughter S2,5U0 damages 
for seduction.

Although the judgment so far as it concerns the plaintiff 
Catherine Mackenzie is not apfiealcd from, I think that some 
comment on the reasons for that part of the judgment should lie 
made. Taylor, J., in the course of his reasons for judgment, 
having found that there was seduction and not rape, stated his 
reasons for dismissing the mother's action as follows:—
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BASK. The mother would have a right of action under the statute, the daughter
C. has a similar right of action. The action of the daughter waa commenced
------ first and in that action ordinarily all of the damages Mould be aweesed and
Mac- under all thecircumatancee 11hink that the action having fust been commenced 

KENliE fay the daughter the damages once and for all must he assessed and awarded 
Palmer. her fi,H* that no damages can In- assessed and made payable to the mother.

Haatiaia. cj.s. This, with all deference, seems to me to lie clearly wrong.
The statement of claim discloses two separate and distinct causes 
of action, tliat of the mother lining based on loss of service, tliat 
of the daughter on assault. These two actions should not have 
been joined but there was no objection raised at any time on that 
ground. Assuming the statement of claim to be amended in 
accordance with the finding of seduction, each of the plaintiffs 
has a separate and distinct right of action under the statute. The 
damages would lie assessed in each case for a different w rong and 
upon different principles.

The evidence in regard to the daughter's claim was very con­
flicting. She sv.ore positively that the defcmlant had connection 
with her by force and without her consent. The defendant on the 
other hand swore equally positively tliat he had never had con­
nection with her at all. There was some equally conflicting evi­
dence as to whether or not the parties had lieen together on the 
day the alleged offence took place. The trial Judge held that con­
nection had taken place on the day in question with the plaintiff’s 
consent but not by force and without consent as she alleged. 
The finding that the evidence does not establish a connection by 
force, which I quite agree with, completely shuts the door to any 
claim for assault. The plaintiff is therefore left to her statutory 
remedy for seduction. As I have pointed out, the action was 
brought for assault amounting to rape and not for seduction. 
The use of the won! "seduced" in the statement of claim is mean­
ingless and improjier. The plaintiff supported the claim us made, 
by her sworn testimony. There was no other evidence given from 
which a Judge or jury could possibly find that she had lieen seduced, 
and the defendant denies connection at all. This case seems to me 
to come well within the decision in Vincent v. Sprague (1847), 
3 U.C.R. 283. Tliat was an action by the father for the seduction 
of his daughter, and in that case as in the present one the daughter 
denied consent and asserted that the defendant had forced her.
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The evidence of the daughter was not so clear and positive as that 
of the plaintiff in this caw- as will api>car from the report, but it was 
lield that h—
where ti witness, being called to prove the plaintiff's case, persists in making 
a positive though very improbable statement disproving it, the Court, in the 
absence of any other witness, will not allow the case to go to the jury. 

Robinson, C.J., in the course of his judgment, said:—
A plaintiff must recover according to his allegations and proofs . . . 

the inconsistency between her (the daughter’s) own conduct and her evidence 
upon the trial is such, that it might well shake the confidence of the jury 
in her testimony, so that if there had been other witnesses whose evidence 
conflicted with hers on any particular point, they might lie disposed to dis- 
discredit her and believe them ; but here the plaintiff brought no other evidence. 
He was bound to prove the civil trespass charged, by some witness, but he 
proved it by none; and what he now contends is, that the jury might and 
ought to have inferred in his favour a fact which nobody proved, and might, 
upon her evidence alone, have given damages for her seduction, while she 
swore that she was not seduced, and there was no other evidence to prove 
that she had been.

It is no doubt correct to say, that although a jury must have the whole 
of a witness’s statement, they are not bound to believe it all, but may accept 
part of it as true and discredit the rest; but then, if what the witness before 
them has sworn not to have taken place be essential to the action, it must lie 
proved by some one else. The jury cannot found their verdict affirming a 
certain fact upon the mere disbelief of the witness who denies it. It is true, 
that if this defendant should be indicted for a rape, on the same evidence 
only, the jury might probably acquit him, as they should do, if they doubted 
the truth of the girl’s evidence.
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The authority of this decision is considerably shaken by the 
case of E. v. F. (1005), 10 O.L.R. 489, but only, I would submit, 
so far as actions for seduction by a parent or employer are con­
cerned. In that case, as in the present one, the plaintiff’s daughter 
■wore tliat the defendant was the father of her child but that the 
connection was effected by force and without her consent. The 
trial Judge dismissed the action on the authority of Vincent v. 
Sprague, supra. The Divisional Court n-versed this decision and 
ordered a new trial on the ground that on the facts of the case a 
jury might discredit the evidence of the daughter as to the character 
of the act, anil find that there was seduction in spite of her evi­
dence to the contrary'. Anglin, J., in delivering judgment, said, 
10 O.L.R., at pp. 497-498:—

Were the girl’s evidence alone before us, to satisfactorily distinguish 
this case from the decision of Vincent v. Sprague might be difficult. But the 
present defendant did not choose to rely ujion the weakness of the plaintiff’s 
case. He called witnesses on his own behalf, and upon their evidence many
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farte apfieur which would justify a conclusion that a rape could not have been 
committed by the defendant, as alleged by the plaintiff’s daughter. I'pon 
the evidence as it stands to-day no jury would, in my o|Hnion, return a verdict 
of guilty, were the defendant on his trial on a charge of rape. Yet if, dis­
believing the defendant's absolute denial of the girl’s entire story, the jury 
had in this action returned a verdict for the plaintiff, I am inclined to think 
that verdict could not have been successfully attacked upon the ground that 
there was no evidence to sup|xirt it. The evidence that, consent being with­
held, connection was had by force, is tluit not of the plaintiff, but of his 
daughter. Other evidence, direct or circumstantial, may lx* adduced to shew 
that upon this point the witness is mistaken or untruthful: Stanley Piano Co. 
v. Thomson (1900), 32 O.R. 341. Such evidence has been given and is before 
us. Perhaps, in view of that evidence, it would lie safer to reject the w oman’s 
story in its entirety. But that is eminently a matter for the consideration 
of the jury. If the jury—regarding the discredited portion of her tale as 
something to which she was driven by an overt lowering sense of shame—while 
rejecting it had nevertheless accepted her evidence that the defendant is the 
father of her child, I am unable to say that an Ap|iellate Court would have 
been obliged to set aside a verdict for the plaintiff as one which no ten rest nui­
sible men could find. Because sitting as jurors we should upon the evidence 
as a whole have reached a different conclusion, it does not at all follow that 
we should usurp the functions of the jury and substitute our view for theirs. 
Expressing no opinion U|x>n the duty of the trial Judge where evidence identi­
cal with that in Vincent v. Sjtrayue is presented, I cannot, upon the evidence 
now before us, any that, assuming consent of the woman to be essential to the 
actionable wrong known as seduction, there is no evidence from which an 
inference of such consent could reasonably lie drawn.

Tin* foregoing reasoning might very well have applied to the 
action of Catherine Mackenzie, hut does not, in my opinion, apply 
to the case before us. It is the plaintiff's own evidence which 
has to lx* considered and not the evidence of a witness on he» 
l»ehalf which might have t>een shewn by other evidence to be 
mistaken or untruthful in part. In such a case there must lie some 
other evidence to supi>ort the case. Here there is no evidence at 
all to prove that the defendant was guilty of the statutory tort of 
Reduction. The plaintiff denies it, anil the defendant denies it, 
and there is no other evidence» to prove it, and I cannot under­
stand upon what principle any person can lx* awarded damages 
for a wrong she declares on oath she has not suffered.

For these reasons I would allow the appeal with costs and set 
aside the judgment lxdow and order judgment dismissing the 
action to lx* entered for the defendant with costs.

Newiwfc J.A, New lands, J.A., concurred with Havltain, CJ.8.
Umont. J.A. Lamont, J.A. (dissenting).—This is an apix»al from a judgment

in favour of the plaintiff Amelia Mackenzie in an action against
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the defendant for damages for tliat lie, on July 1, 1917, did «educe M*- 
and carnally know her against her will, whorrhy she lavante C. A.
pregnant with child. The plaintiff testified tliat «lie did not Mkc-
consent to the intercourse with the defendant. This evidence on stsnr 
her |iart the trial Judge dislielieved, hut found «he hail lieen Palme».
«educed by the defenilant and tliat the defendant was tlie father  ___  ,,
of her child, and he allowed her S2,S0tl damages. From t Ilia 
judgment tlie (h-femlant now a|i|ieals. Tl e main ground of appeal 
ie, that as tlie plaintiff «wore tliat she was not a consenting party 
to the eonneetion, «he cannot recover for «eduction, Is‘cause 
seduction imports consent on lier part, and as the trial Judge found 
as a fact tliat she had consented, damages could not lie awarded lier 
liaseil upon assault, which imports a want of consent.

Hie damages awarded having lieen given for seduction, the 
question is, is «he debarred from recovering by reason of the 
fact that she testified tliat she had not consented?

If this statement were tlie only evidence u|xm the point 
U'fore us. the ease would to my mind lie one of greater difficulty, 
anil it would lie necessary to determine whether lïnern/ v. Sprague,
3 V.t'.H. 283, was correctly decided. Tliat statement, however, 
is not the only evidence. Tlie girl herself testified tliat tlie act 
took place in a buggy, as they were driving home early in the 
morning; tliat tlie seat of tlie buggy was wide; tliat she was 
sitting on its forward edge and lying lack. When asked why she 
did not sit lack in tlie seat, lier only explanation was that «lie 
liked to sit on the edge of the seat. Had she I sen sitting liack the 
net could not have lieen accomplished. She did not make any 
outcry at the time nor any complaint afterwards. She was on 
friendly relations with the defendant immediately afterwards, 
and went with him to church. When asked why «he did not jump 
out of the buggy-, when the defendant commenced his improper ■ 
advances, her reply was, “1 did not like to jump out of Ils- buggy 
when I was not sure of the horse.” This evidence on her |mrt is, 
in my opinion, consistent only with the fact that «lie was con­
senting to the intercourse. Tlie trial Judge was therefore amply 
justified in finding as a fact that she did consent Taking her 
stoiy and lier actions together, they illustrate once more tlie 
attitude expressed by an wlaptation of the words of the poet:
“While saying she would ne’er consent, consented."
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Having given evidence of facts and circumstances establishing 
consent on her part, while at the sanie time denying consent, she 
is in my opinion in the same position as if she had in her examina- 
tion-in-chief denied liaving consented, and on cross-examination 
admitted that she had. Under such circumstances could it he 
said that her action must be dismissed because she had made two 
diametrically opposite statements upon an essential point in her 
case? In my opinion it could not. It could still lie a question for 
the tribunal charged with the duty of finding the facts to say 
which of the statements is to be accepted as true. A jury may 
credit or discredit a witness in part or altogether. Meredith, J., 
in The Queen v. l)oty (1894), 25 O.lt. 362, at 365. See also Rlack- 
bume, J., in Dublin RM\ Co. v. Slattery (1878), 3 App. fas. 
at 1201. In /frown v. Dolby (1850), 7 U.C.R. 160. the action was 
for seduction of the plaintiff’s daughter. The girl swore that the 
connection was without her consent and against her will. The 
trial Judge directed the jury that,

11. . . if they believed all that the witneee had said according to ila
moat obviotia meaning, a felony had been committed, and then this civil 
action could mit be sustained; but that if they received the inumaaion that the 
reeiatance waa eo feeble ae to be but a shea of resistance, the caee might he 
one of eeduetion.

On appeal, Robinson, C.J., in giving the judgment of the Court, 
said;—

Here, however, the learned Judge who presided conaidered that he 
could not eay with truth that there waa no reason to doubt that the act waa 
felonioue; for although the only witneaa who epoke to the fact gave it that 
character, yet the same witneee etated various attendant circumstances which 
seemed difficult to be reconciled with the belief that the defendant had accom­
plished Ilia purpose by violence and against her will. It was necessary to 
give the whole etory to the jury ae ehe stated it, and the jury were at liberty 
to draw their conclusion from it.

In Walsh v. Nattrass (1869), 19 U.C.C.P., 453, an action brought 
by a father, the girl evidently testified that the connection took 
place by violence and against her will. The jury did not lielieve 
that she had been unwilling, and brought in a verdict in favour of 
the father. On appeal, it was argued that as the evidence sh iwed 
that the girl had lieen raped, the case should have been stopped 
until the defendant had been prosecuted for the criminal offence. 
The Court held that in an action for seduction the defendant could 
not move against a verdict in favour of the plaintiff on the ground 
that the evidence shewed that a rape had been committed on the 
girl.



56 D.L.R.] Dominion Law Reports.

Williams v. Hubitison (1869), 20 U.C.C.P. 255, is to the same 
effect.

The case of E. v. F., 10 O.L.R. 489, was also an action by a 
father for the seduction of his daughter. The girl swore that the 
seduction was by force and against lier will. Boyd, C., at pp. 
494, 495, said:—

The action is by the father, and the chief witness on his behalf is the 
daughter. Her evidence, if believed, shews carnal connection with her by the 
defendant, and that he is the father of her child. That is enough, if believed, 
to answer some of the issues raised, in her favour. But her evidence goes 
further and shews that she was forced against her will by the defendant, and 
that, if believed, may very well establish a case of ravishment and not of 
seduction under the statute. Apart from this element of force, there is 
sufficient evidence, if believed, to shew a case of seduction, and justify a right 
to recover under the Ontario statute. But the Judge has taken upon him­
self the burden of determining whether or not, upon the whole evidence, 
rape has been proved, and, finding that it has, he dismisses the action. But 
this question, on the whole evidence, is one that should be passed upon by 
the jury; they may be satisfied as tô her truthfulness concerning the paternity, 
and discount that part of her evidence which shews her resistance, and impute 
that to a strong desire to stand well with her own family and friends .
I should be disposed to put the matter even more broadly and to this effect, 
that it would be a matter for the jury always to say, on the evidence of the 
girl (even if no other evidence was given) whether or not they accept her whole 
statement in a case where they were satisfied of the paternity and she attribu­
ted the act of connection to the force or violence (greater or lees) of the 
defendant.

Ami Anglin, J., said, at p. 497:—
If the jury—regarding the discredited portion of her tale as something to 

which she was driven by an overpowering sense of shame—while rejecting it 
had, nevertheless, accepted her evidence that the defendant is the father 
of the child, I am unable to say that an appellate Court would have been 
obliged to set aside a verdict for the plaintiff as one which no ten reasonable 
men could find.

On appeal to the Court of Appeal (1906), 11 O.L.R. 582, the 
judgment was affirmed, Moss, C.J.O., Having, at pp. 583-584:—

And if facte or circumstances are shewn leading to conviction of the 
inaccuracy or want of truth in some of the girl’s statements or that might 
fairly lead to the conclusion that she was wrong in her statements, the matter 
was for the jury and could not lie withdrawn from them . . . Were any 
facte or circumstances shewn of sufficient cogency to justify the inference by 
the jury, that, notwithstanding the girl's assertions to the contrary, there 
was in fact consent, reluctantly given perhaps, but yet with enough of yielding 
to render the act one of seduction rather than of carnal knowledge by force 
and against her will? The conditions and surroundings shewn, the near 
vicinity of others, the likelihood of her making an outcry after the assault, 
her passive behaviour for hours after the occurrence, and her failure to make
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a direct charge of criminal assault the next morning or at any time afterwards, 
were all matters for the consideration of the jury and could not be withdrawn 
from them.

Garrow, J.A., went further and held, following Kennedy v. 
Shea (1872), 110 Mass. 147, that an action would lie, although 
trespass vi et armù might have been sustained, and that it would 
be no defence that the offence was rape and not seduction.

In \iew of these authorities it would seem to me to be estab­
lished that, had this action l>cen brought by the plaintiff’s father 
for her seduction, the fact that she testified that the intercourse 
had taken place against her will would not have been a bar to the 
plaintiff’s right to recover. Does the same rule apply where the 
girl herself is plaintiff? We were not referred to any Canadian 
cases on the point, and I have not t>een able to find any. But the 
question has received judicial consideration in a number of 
American cases. Some of these arc referred to in Velihouse v. 
Alderink (1908), 18 L.R.A. (N.S.) 587. In that case the action 
was brought by the girl by her next friend, she lieing a minor, 
under a statute which gave a girl seduced a right to bring an 
action for her seduction. The declaration alleged the intercourse 
to have taken place without the consent of the plaintiff and against 
her will. Her evidence was to the same effect. The jury awarded 
her $1,350. The defendant appealed on the ground that to 
constitute seduction it must appear that there was consent by the 
woman to the sexual intercourse, and that the proof failed to shew 
such consent. The Court, following Marshall v. Taylor (1893), 
98 Cal. 55, affirmed the verdict. In giving judgment, Garoutte, J., 
said, at p. 56:—

Where a parent sues for seduction of his daughter, and consequent 
loss of service, and it appears that the intercourse was accomplished by force, 
such a shewing will not defeat the action, but will aggravate the injury.
. . . While the recovery of the parent is based upon a different principle
from that involved where the female is the complainant, yet we sec no bad 
effect to follow an application of the same rule in her case.

It is not necessary in the case at Bar to go the length to which 
the Court went in the case just cited; and, without further con­
sideration at least, I would not be prepared to hold that inter­
course which took place against the will of the girl could lie the 
foundation of an action for seduction. But I have no hesitation 
in going this far, that in an action by an unmarried female in her 
own name for her seduction, the fact that she has alleged in her



56 D.L.R.] Dominion Law Reports. 353

pleading and testified in Court that the sexual intercourse was 
without her consent and against lier will is no liar to her right to 
maintain the action, provided the jury are satisfied that the de­
fendant is the father of her child, and there are facts and circum­
stances testified to, whether by herself or someone else, which 
justify the jury in concluding that she did in fact consent. It is 
in my opinion the duty of the Court to give effect to the rights 
of the parties as the Court finds them to exist, and not to withhold 
from the plaintiff a right established by the evidence simply 
because in an attempt to conceal her shame she was untruthful 
in a portion of her testimony.

It was also argued that the action could not be maintained 
unless it was established that the plaintiff’s consent was obtained 
by insinuating wiles, persuasions and blandishments, and that 
there was no evidence that the defendant had used anything of 
the kind. The only evidence given by the plaintiff upon the point 
was, when referring to living forced, she said, “He had carried on 
before that,” and “He would not let me up, he would not let me 
alone." As the object of persuasions or blandishments could only 
be to secure her consent, once there is evidence that she did eonsent 
to the intercourse, it is a question for the jury to say whether or 
not she was seduced, and in my opinion they are entitled to find 
that she was, without any further evidence of persuasion or bland­
ishment. There may be cases in which a jury would be justified 
in holding that the girl was the aggressor and that the defendant 
was the seduced and not the seducer, but that is, I think, a question 
for them on the whole evidence. In Gibson v. Rabey (1916), 9 
Alta. L.R. 409, at 415, Beck, J., in giving the judgment of him­
self and Stuart, J., said:—

I think, however, that in the absence of evidence of loose behaviour on 
the part of the woman, the presumption is that there was enticement on the 
part of the defendant in cases of this sort, and that the burden of shewing 
that the plaintiff cannot succeed on the ground that she was at least equally 
morally guilty is on the defendant.

I am therefore of opinion: fl) That the plaintiff’s action is one 
of seduction, and tliat the allegation in her pleading as to the 
intercourse being against her will may be treated as surplusage. 
(2) That there was ample evidence of plaintiff’s consent to the 
intercourse; and (3) That proof of sexual intercourse with the
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plaintiff’s consent constitutes a primâ facie case of sedu. ion, but 
that it is for the jury, ujion the whole evidence, to say whether 
or not she has been seduced.

Where the case is tried by a Judge without a jury, the same 
principles apply.

The apiieal should therefore, in mv opinion, lie dismissed with 
costs.

Elwood, J.A., concurred with Haultain, C.J.S.
Appeal allowed.

shaw r. McDonald.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher, 

McPhiUips and Eberts, JJ.A. January 4, I9gl.
Jury ($ II A—50)—Jcsv Act, 3 Geo. V. 1913 (B.C.), ch. 34—Provisions

AS TO PROCEDURE, DIRECTORY NOT IMPERATIVE—DUTIES OF COUNSEL
—Omissions or sheriff—No impeachment of trial verdict.

The provisions of the Jury Act (B.C.), with reference to the procedure 
to be followed by the sheriff are directory, and no omission in the direc­
tions as regards the selection of jurymen, is a ground fur impeachment 
of a trial verdict in any civil ease.

[Montreal Street R. Co. v. Normandie, 33 D.L.R. 195, [1917] A.C. 170, 
Russ v. B.C. Electric Co. (1900), 7 B.C.R. 394, Harris v. Dunsmuir (1902), 
9 B.C.R. 303, referred to.]

Appeal by defendant from a judgment of Murphy, J., and for 
a new trial on the ground that the jurors were selected from the 
grand jury list and not from the petit jury list. Affirmed.

J. S. Brandon, for appellant; C. KiUam, for respondent. 
Macdonald, C.J.A.:—The Jury Act, 3 Geo. V. 1913 (B.C.),' 

ch. 34, sec. 48, imposes upon the sheriff of the county the duty in 
respect of a trial by petit jury of summoning 18 jurymen, to be 
selected by ballot in the presence of the parties or of their solicitors 
from the petit jury list from which the panel of 8 jurors shall be 
drawn to try the action.

The sheriff by inadvertence, neither party being in attendance 
at the appointed time, selected the jurors by ballot from the grand 
jury list instead of from the petit jury list, and the jury who tried 
this action were empanelled from said list of grand jurors. The 
appellant was ignorant of this fact until after the trial and now 
claims to have the judgment set aside and to have a new trial 
ordered.

Mr. Brandon, appellant’s counsel, referred to a number of 
authorities in support of his motion, but I think it is not necessary
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to consider the decided cases since in my opinion the apjieal must 
be dismissed, in view of sec. 59 of said Act, which reads as follows:—

59. No omission to observe the directions in this Act contained, or any 
of them, as respects the qualification, selection, balloting, and distribution of 
jurors, the selecting of jury lists, the entry of such list in the proper books, 
the drafting panels from the jury lists, or the striking of social juries, shall 
be a ground of impeaching the verdict or judgment rendered in any civil

I think that section is broad enough to cover the omission to 
observe the directions in the Act in resect of the selection or 
balloting of jurors in question here. That being so, the section is 
operative to prevent the impeachment of the verdict.

Martin, J.A., would dismiss the appeal.
Galliher, J.A.:—In Ross v. B.C. Electric (1900), 7 B.C.R. 

394, at 396, it was held by Irving, J., that the “provisions of the 
Jury Act with reference to the procedure to be followed by the 
sheriff in summoning a jury are not imperative but directory only.” 
Section 48 of our Jury Act, 3 Geo. V. 1913, ch. 34, provides the 
manner in which common jurors for the trial of civil cases shall 
be summoned, and states they shall be drawn by ballot from the 
petit jury list.

In the case at Bar no one being present on behalf of either plain­
tiff or defendant, the sheriff through inadvertence struck the jury 
from the grand jury list and the case proceeded to trial without 
this fact being discovered by either party, or at all events by the 
defendant who is now complaining.

A verdict for one dollar was rendered in favour of plaintiff and 
judgment entered accordingly.

The defendant applied to have the judgment set aside on the 
ground that the jury who tried the action and found the verdict 
was irregularly and defectively constituted and without jurisdiction. 
This was refused by Murphy, J., against which refusal the defend­
ant is appealing to this Court.

It is admitted that it was not intended and none of the pre­
liminaries necessary to the having of a special jury were taken.

I was inclined to think during the argument that what had 
been done went to the whole root of the matter and might not 
be cured by sec. 59 of our Jurors Act, but on a closer analysis of 
the authorities cited and of sec. 59,1 have come to a different con­
clusion.
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Moreover, it has tieen laid down in the old Full Court, Hunter, 
C.J., Drake and Martin, JJ., in Harris v. Dunsmuir (1902), 9 
B.C.h 303, that it is the duty of the solicitor to ascertain who the 
jurymen are and to ascertain objections that may exist.

And Bramwell, B., in Williams v. (inat Western H. Co. (1858), 
3 H. k N. 809,157 E.R. 720, says in reply to counsel (see the report 
in 28 L.J. (Exch. (2) : “It was for you to discover it in due time— 
those who have the right of challenge must make enquiries with 
a view to its exercise.”

I would dismiss the appeal.
McPhillips, J.A.:—I remain of the same opinion that I formed 

ujion the argument of this apj>eal. It is not the case of want of 
jurisdiction. The trial was had with a jury. The Judge had 
jurisdiction to hear and determine the case—and either of the 
jiarties could demand a jury, and the resjxmdent served the apjxd- 
lant with a copy of the District Registrar’s appointment, advising 
that the issues of fact would be tried by a Judge with a jury. 
The api>ellant claims that he had not sufficient notice to enable 
attendance at the time the sheriff selected the jury.

Upon all the facts, in my opinion, the appellant has, by delay 
and neglect to attend at the selection of the jurors, precluded any 
exception being taken to the jury selected, and later by no objection 
taken at the time the jury as empanelled, they were rightly entitled to 
have committed to them by the trial Judge, the questions of fact 
requiring determination in the case.

It would be destructive of all certainty of procedure to have 
such l>elated objections taken and given effect to, the party 
objecting throughout failed to take the ordinary steps in the way 
of scrutiny of the possible jury panel from which the final selection 
would be made—and after trial and judgment following thereon 
—now insist that all is alwrtivc.

The furthest point that the appellant can press his objection is, 
that the jury’ was in effect, a special jury not a common jury, i.e., 
drawn from the grand juiy list. It is difficult to see what prejudice 
took place—as a matter of fact, it was a matter of advantage as 
I look at it. In any case no prejudice has been made out by the 
appellant. The jury merely gave nominal damages, when upon 
the facts very substantial damages might have l>een awarded.
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I cannot persuade myself that anything lias occurred in this 
CMC which could be said to offend against natural justice, requiring 
this Court in the interests of justice to set aside all the proceedings 
had and direct a new trial and that not being the situation, the 
appeal cannot be given effect to.

If authority is necessary to supiwrt the view that the case is 
not one calling for a reversal of the judgment and that a new trial 
be directed, I would refer to Montreal Street li. Co. v. Normandin, 
33 D.L.R. 195, [1917] A.C. 170; the head-note reads, ([1917] AX'.

B. C.

C \

McDonald.
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170):—
The verdict of a jury in an action will not lx? set aside on account of irregu­

larities in the due revision of the jury list unless the litigant applying proves 
that he has been prejudiced thereby. The circumstances under which a 
statutory provision for the performance of a public duty should be treated 
as being merely directory, considered.

Upon the facts of the present case the duties of the sheriff were 
directory and the failure to proceed regularly should not l>c held to 
affect the judgment recovered by the respondent—I would in 
particular call attention to what Sir Arthur Channell said, 33 
D.L.R., at pp. 199-200:—

Having regard to the nature of the sheriff’s duties and their object, it 
seems quite unnecessary and wrong to hold that the neglect of them makes 
the list null and void; and although the prothonotary’s neglect, if it had been 
in the matter of the order of taking the names, might have resulted in a [lacked 
jury, the neglect, if there had been any in other matters, would be of the 
same kind as the sheriff’s. It does far less harm to allow cases tried by a jury 
formed as this one was, with the opportunities there would be to object to 
any unqualified man called into the box, to stand good, than to hold the 
proceedings null and void. 8o to hold would not, of course, prevent the 
Courts granting new trials in cases where there was reason to think that a fair 
trial had not been had. The view taken by Monet, J., that he ought not to 
interfere where the appellant had shewn no prejudice appears very reasonable, 
and their Lordships are of opinion that it is also in accordance with the authori-

And in 33 D.L.R., at p. 201, Sir Arthur Channell said:—
Another case referred to in the argument was Williams v. Great Western 

R. Co., which shews that the omission to challenge, although the facts were 
not known until after the time for challenge, is not without effect on the rights 
of the parties, and a comparison of that case with Lord Ashburnham v. Michael 
(1851), 16 Q.B. 620, 117 E.R. 1017, shews that while in England the fact of 
a juryman being open to challenge, discovered after verdict, may be ground 
for a new trial, yet it is discretionary with the Court to grant it, and it will not 
do so when it is of opinion that no prejudice has been done. Their Lordships 
therefore are of opinion that the decision of Monet, J., on the objection to the 
verdict founded on the omission duly to revise the lints was right. Counsel
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B. C. for the appellants pressed the Board not to weaken any of the safeguards 
provided by the Legislature for securing fair and impartial juries, but their

_! " Lordships fail to see that the decision of Monet, J., has that effect.
Shaw It follows that, in my opinion, the appeal should l>e dismissed

McDonald, and the judgment entered upon the verdict of the jury should t>e 
McPhiiiipe.j.A. &ffirmed.

Ebert», j.a. Eberts, J.A., would dismiss the appeal.
Appeal dismissed.

ATTORNEY-GENERAL FOR CANADA v. ATTORNEY-GENERAL FOR 
QUEBEC. Re QUEBEC FISHERIES.

Judicial Committee of the Privy Council, Viscount Haldane, Viscount Cave,
Lord Dunedin, Lord Atkinson and Duff, J. November SO, 1920.

Constitutional law (§ I G—140)—Government—Power or Province— 
Executive Council—Granting of exclusive fishing rights— 
Pow er of Legislature.

The Government of the Province of Quebec or any member of the 
Executive Council has not the power to grant the exclusive right of 
fishing in the tidal waters so far as navigable of the rivers, streams, 
gulfs, bays, straits, or arms of the sea of the Province, and of 
the high seas washing its coasts. Nor has the Legislature of the 
Province power to authorise the Government or any member f the 
Executive Council to make such a grant.

[He Quebec Fisheries, (1917) 35 D.L.R. (annotated), varied; Attorney- 
General for B.C. v. Attorney-General of Canada, 15 D.L.R. 308, (1914] 
A.C. 153, referred to. See Annotation, Property Clauses of the B.N.A. 
Act, 26 D.L.R. 69.)

Statement. Appeal from the Quebec Court of King’s Bench (1917), 35 
D.L.R. 1, sub nom Re Quel>ec Fisheries, in an action to determine 
the right of fishing in the tidal waters of the Province of Quebec. 
The facts are fully set out in the judgment.

The judgment of the Board was delivered by 
hÏ5*dÏ Viscount Haldane:—The controversy in this case arises over 

the answers to certain questions relating to the right of fishing 
in the tidal waters of the Province of Queliec. These questions 
were submitted to the Court of King’s Bench (1917), 35 D.L.R. 1, 
26 Que. K.B. 289, of the Province by the Lieutenant-Governor- 
in-Council, who so submitted them under authority conferred on 
him by a statute of Queliec.

The questions were these:—
1. Has the Government of the Province of Quebec, or a member of the 

Executive Council of the Province, power to grant the exclusive right of 
fishing, either by means of engines fixed to the soil, or in any other manner, 
in the tidal waters of the rivers, streams, gulfs, bays, straits or arms of the sea 
of the Province, and of the high seas washing its coasts, to a distance of 3 
marine miles from the shore—(a) between high-water mark and low-water 
mark; (6) beyond low-water mark, and if in the affirmative, to what, extent?
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2. Can the Ijegislature of the Provinoe authorise the Government of the 
Province, or a member of the Executive Council of the Province or any other 
person, to grant the exclusive rights of fishing set forth in the preceding 
question?

3. If there existed heretofore, or if there still exist, restrictions'ii|ion the 
granting of exclusive rights of fishing in the tidal waters as aforesaid, and if 
such restrictions have been or are abolished, are the fisheries in suchTwaters, 
after such abolition, the property of the Province, and has the legislature or 
the Government of the Province, or a Minister of the Government, or any 
other person the powers mentioned in the preceding question with regard to 
these fisheries?

The Judges of the Court of King’s Bench of Quebec, 35 D.L.R* 
1, 26 Que. K.B. 289, by a majority consisting of Archambeault» 
C.J., Trenholme, Lavergne and Carroll, JJ., answered all these 
questions in the affirmative. Archambcault, C.J., however, so 
answered the first question subject to a reservation as regards 
waters beyond low-water mark out to the 3-mile limit, regarding 
which he was of opinion, following an expression of view by their 
Lordships in a previous case, that no deliverance on a subject which 
was one of international law, ought under the circumstances to be 
made. He inserted a similar qualification into his answer to the 
third question. Cross, J., who also heard the case, dissented as 
to the general principle laid down by his colleagues, expressing an 
opinion in the negative on the two first questions, and treating 
the third question as consequently not arising. (See 35 D.L.R., 
at 22.)

The questions thus raised relate to the Province of Quebec, 
where the common law is based on that of France, and it is the 
circumstance that the common law of the Province is different 
from that which obtains in the rest of Canada that gives rise to 
a distinction which has to be kept in mind. If the common law 
of Great Britain had obtained, the points that have arisen would 
have been covered in some measure by their Lordships’ decision 
in Re British Columbia Fisheries, 15 D.L.R. 308, [1914] A.C. 153, 
which applied principles previously laid down by the Board in 
AWy-Gen'l for the Dominion v. Att'y-Gen'l for the Provinces of 
Ontario, Quebec and Nova Scotia, [1898] A.C. 700. It is accordingly 
desirable l>efore proceeding further to refer to the principles which 
were laid down in the appeals in these two cases.

The decision of 1898 was concerned with a number of questions 
between the Dominion and the Provinces relating to rights of
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_ property and to legislative jurisdiction. It was pointed out that 
P. C. the proprietary right in the solum of Canada was vested in the 

Attorney- Crown, whether the legislative and executive control is with the 
Dominion or with the Province, and that ther is no presumption 

Canada because legislative jurisdiction has been conferred on the Dominion, 
Attorney- that therefore a proprietary title1 has been conferred on it. What 
General the Hoard on that occasion had to determine was, among other 
Quebec things, whether the beds of rivers and other waters situate within 

RL*.u9ïî.BjÜfî the territorial limit s of a Province and not granted before ( onfeder-
v---- ation, belonged to the Crown in right of the Dominion or of
H»id»ne. the Province. The answer was that, generally speaking, the pro­

prietary title to these beds, excepting where expressly transferred, 
remained provincial. It followed that the fishing rights, so far as 
they depended on property, were likewise provincial. But to 
the Dominion had been given by sec. 91 of the B.N.A. Act exclusive 
legislative jurisdiction over sea coast and inland fisheries. This 
power to legislate was so sweeping in its terms that it could extend 
to what practically might be a modification of the character of the 
proprietary title of a Province, and it was not possible to lay down 
in abstract terms a priori a limit to this power of legislation. All 
that Lord Herschell could say in delivering their Lordships’ 
opinion, [1898] A.C., at 709, was that if the Dominion were to 
purport to confer on others proprietary rights which it did not 

. itself jiossess, that would be beyond its power. In other words, the 
capacity conferred by sec. 91 extended to regulation only, however 
far regulation might proceed. It included the capacity to imixise 
taxes for licenses to fish. But the Dominion had no power to pass 
legislation purporting directly to grant a lease of an exclusive 
right to fish in property that did not l>elong to it, however much it 
might in other forms impose conditions on the exercise of the right 
to make such a grant. It was added that the enactment of fishery 
regulations and restrictions was within the exclusive competence 
of the Dominion Parliament, and was therefore not within the 
legislative power of any Province, although that Province might 
well have power, under the capacity that belonged to it under 
sec. 92, to deal with property and civil rights within the Province, 
to pass statutes relating to modes of conveyance, or prescribing 
the terms and conditions upon which the fisheries that were the 
property of the Province might be granted, leased, or otherwise
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disposed of, or relating to succession to a provincial fishing right ; 
for such legislation would he concerned only with the proprietary 
title.

In Att’y-Gen’l for B.C. v. Att'y-Geril of Canada, 15 D.L.R. 308, 
[1914] A.C. 153, the principles laid down in the judgment of 1898 
were further developed in their application. It was held that it 
was not competent for the Legislature of British Columbia to 
authorise the Government of the Province to grant exclusive rights 
of fishing in tidal rivers or in the sea, including arms of the sea and 
estuaries of rivers. It was laid down that in the sea, wherever the 
common law of England applies, the right of fishing is a public 
right, not dependent on a proprietary title, and that consequently 
the regulation of the right must rest exclusively with the Dominion 
Parliament. In the case of an inland lake or river, or other non- 
tidal water, where the solum is vested in a private owner or the 
Crown, the public in British Columbia have no such right. The 
fisheries are mere profits of the soil over which the water flows, 
and the title to fish follow's the title to the solum, unless it has been 
severed and turned into an incorporeal hereditament of the nature 
of a profit a prendre in alieno solo. With such inland fisheries it 
is of course only by way of regulation that the Dominion Parliament 
can interfere. Their Lordships wrere chiefly concerned in the 
decision under discussion with the right of fishing in tidal waters 
and in the sea. So far as these waters wrere concerned, the right 
of fishing in them was by English law a public and not a proprietary 
right, and was accordingly held to be subject to regulation by the 
Dominion Parliament only. So far as concerned waters which 
were navigable but non-tidal no question arose; for, as English 
law governed, the fishing in navigable non-tidal waters was the 
subject of property, and there was no right in the public generally 
to fish in them. As to the sea between low-water mark and the 
3-mile limit, although no doubt was raised as to the right of the 
public to fish there, it was pointed out that the question of the 
title to the subjacent soil within this zone stood in a very different 
position. The topic wras not one that belonged to municipal law 
alone, for rights of foreign nations might be in question, and 
accordingly their Lordships did not deem it desirable that they 
should deal with it judicially, sitting as they did for the purpose 
of deciding the question of municipal law' only.

25—56 d.l.r.
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Whatever the origin and character of the title of the public 
to fish in tidal waters, that title had, as their Lordships observed, 
been made unalterable, except by a Legislature possessing com­
petent authority, since Magna Charta. And as Magna Charta 
had come to form part of the common law of England, it was part 
of the law of British Columbia. In speaking of the public right 
of fishing in tidal waters, their Lordships were careful to point 
out that they did not refer to fishing by way of kiddles, weirs, or 
other engines fixed to the soil. For such methods of fishing 
involved a use of the solum which, according to English law, 
cannot be vested in the public, but must belong to the Crown or 
to a private owner. They added that the question whether 
non-tidal waters were navigable or not did not hear on the ques­
tion they had to decide; for the fishing in non-tidal navigable 
waters was the subject of property, and, according to English 
law, must have an owner and cannot be vested in the public 
generally. They held that, because the right of fishing in the sea is 
a right of the public generally which does not depend on any 
proprietary title, the Dominion must have the exclusive right of 
legislation with regard to it as such, and that accordingly the 
Province of British Columbia c uld not confer any exclusive or 
preferential right of fishing on individuals or classes of individuals.

The questions which their Lordships were called on to decide 
in AtCy-Gen'l for B.C. v. Att'y-Geril of Canada, 15 D.L.R. 308, 
(1914] A.< 153, were in certain important resjieets different from
those now before them. In the first place, the questions then 
raised ated to rights of fishing in British Columbia, where, as 
has ’ n remarked, the common law applicable was that of Eng- 
laiiu. whereas the common lawr applicable in Quebec is, generally 
speaking, the old French law, as it was introduced into the terri­
tory of the Province when it was subject to the rule of the King 
of France. The provisions of Magna Charta, now the foundation 
of the public right wherever the common law of England prevails, 
could in that case have no application to Quebec. In the second 
place, under that old French law, it may be that the distinction 
was not between tidal and non-tidal waters, but between those 
waters that were navigable and those that were not.

But the French law applicable to the Province of Quebec, so 
far as concerns the right of the public to fish in the waters of the
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Province, has been modified by certain statutes competently 
passed to which reference Mill presently be made. Into the precise 
character of the old French law it will be found that these statutes 
render it unnecessary to enter for the purposes of the present 
appeal. Under the French régime the Custom of Paris was in 
force in the Province, and the Government of French Canada was 
modelled on that of a Province of France. If it were necessary 
to pursue the character of the French law from time to time 
applicable, it would have to lie considered whether any part of 
the Ordinance, sometimes spoken of as the Code de la Marine of 
1681, which declared all the subjects of the King of France to have 
the right of fishing in the sea and on its banks, was ever so registered 
as to liecome law in French Canada, a ]>oint which conceivably 
may still require investigation in view of materials which were 
brought to their Lordships’ notice in the course of the argument. 
It might also be necessary to determine whether, on the cession 
of Canada to England in 1763, the French law as to the Royal 
prerogative was abrogated and the law of England substituted 
for it. Into this historical question, which is one over which there 
has been much controversy, it is, however, unnecessary to enter. 
For assuming that the right of fishing in navigable waters belonged, 
under French law, to the domain of the Crown, and that the public 
enjoyed the right of fishing in such waters only subject to the 
prerogative of the King of France to grant at his pleasure exclusive 
rights of fishing to individuals, it is plain that this state of the law 
was altered by local statutes passed after the cession of 1763. In 
order to find the powers under which these statutes were enacted, 
reference must lie made to the relevant Acts of the Imperial 
Parliament. The first of these was the Quebec Act of 1774. This 
Act defined the boundaries of the large Province of Canada 
which had been called Quebec in the Royal Proclamation that 
followed on the cession effected by the Treaty of Paris. It then 
went on to declare that, notwithstanding previous proclamations, 
commissions, ordinances, etc., in all matters of controversy relative 
to property and civil rights, resort was to be had to the existing 
laws of Canada as the rule for their decision, unless varied by 
ordinances passed by the Governor with the advice and consent 
of a Legislative Council to be set up by the Crown. The criminal
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law was to bo that of England. The effect of the Act was thus to 
retain or to reintroduce the old French law wherever applicable 
as to property and civil rights.

In 1791, under another Act of that year, the Province of Queliec 
was divided into the separate Provinces of Upper and I-ower 
Canada, and large powers of legislation were granted. The 
existing laws were to remain in force until altered, but power was 
given to the new Governments to make laws for the peace, welfare 
and good government of their Provinces.

In 184(1, by a subsequent Act, the two Provinces were united 
into the single Province of Canada, which remained as such until 
Confederation in 1867. This united Province possessed repre­
sentative government from the lieginning, and a little later on its 
government was made responsible also.

Acting under the powers conferred on it, the Province of 
Quelicc from time to time liad passed laws regulative of fisheries. 
In 1788 a statute was enacted which declared tliat all the King's 
subjects should have the right to fish and to use the shores for 
that purpose over a large part of the river St. Lawrence and 
another river which emptied itself into the Hay of Chaleurs. The 
right extended to rivers, creeks, harlwurs and roads. This statute, 
in conferring the right to fish on the King's subjects generally in 
the language it adopted, substantially followed the model afforded 
by the Newfoundland Fisheries Act of 1609, in which the policy of 
encouraging the people of Great Britain to go to Newfoundland, 
catch fish, and dry them on the shores and bring them back, 
was adopted. This policy explains the stress laid in the statute 
on fishing in the sea and using the banks for drying, etc. It 
extends, however, to the right to take liait and fish in rivers, 
lakes, creeks, liarbours and roads generally, and rights similar 
for the pur]loses of this apjieal were conferred by the series of 
fishery statutes passed in Canada in relation to Canadian waters.

In 1807 a further statute was passed by the Government ot 
the Province of Lower Canada under which the right to fish and 
land was further extended, with the saving of rivers, creeks, 
liarbours, roads, and land which had lieen made private property 
by title derived from the King of England, or by grant prior to 
1760, or by location certificate.
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In 1824 a similar Act was passed extending the right of the IMF'
public to fish to the Inferior District of Gaspé and two named P. C.
counties. Further Acts regulating the rights of fishing in the Attokney- 
District of Gasp# were passed in 1829 and 1836, by the Legislature AL
of Lower Canada. Canada

In 1841, after the union of Upper and Lower Canada, the right attorney- 
of all the King’s subjects to fish in the waters of Gaspé was re- General 
affirmed, and in 1853 the I-egislature of the Province of Canada Qvebec. 
further declared the right of the King’s subjects to fish to extend 
to the Gulf of the St. Lawrence. -----Viscount

In 1857 an Act of the Province anew declared the right of the H«id»n«. 
King's subjects to fish in all the waters and rivers of the Province, 
with the exception of rivers lying within the territory known as 
the King’s Posts, as to which it was provided that the Govcmor- 
in-Council might grant permission to fish in these rivers.

In 1858, by another statute of the Province of Canada, the 
general right of the King’s subjects was reaffirmed; hut it was 
provided that the Governor-General might grant 8|>ccial fishing 
leases and licenses for lands belonging to the Crown, for any term 
not exceeding 9 years, and might make such regulations as should 
he found necessary or expedient for the letter management and 
regulation ol the fisheries of the Province.

In 1865 the Provincial Government of the united Provinces 
passed an Act for the amendment of the law and for the 1 letter 
regulation ol fishing and protection of fisheries. It applied to the 
whole of Upjwr and Lower Canada without distinction between 
districts. By this statute the Commissioner of Crown Lands 
might, under sec. 3, where the exclusive right of fishing did not 
already exist by law in favour of private persons, issue fishing 
leases and licenses lor fisheries and fishing wheresoever situated or 
carried on, and grant licenses of occujiation for public lands in 
connection with fisheries; hut leases or licenses for any term 
exceeding 9 years were to lie issued only under the authority of an 
order of the Govemor-Gcncral-in-Council.

By sec. 4 the Govemor-in-Council might from time to time 
make regulations for the lx>tter management and regulation of 
fisheries, to prevent the obstruction and pollution of streams, to 
regulate and prevent fishing, and to prohibit fishing except under 
leases and licenses.
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By see. 6, which is headed ‘‘Deep Sea Fisheries,” it was in the 
first place declared that every subject of the Sovereign might use 
vacant public property for the purpose of landing, s ilting, curing 
and drying fish, etc., and that:—

All subjects of Her Majesty may take bait or fish in any of the harbours 
or roadsteads, creeks or rivers; subject always, and in every case, to the 
provisions of this Act as affects the leasing or licensing of fisheries and fishing 
stations, but no property leased or licensed shall be deemed vacant.

Section 17 prohibits fishing in areas described in leases or 
licenses now existing or hereafter to be granted. It, however, 
adds that the occupation of any fishing station or waters so leased 
or licensed for the express purpose of net fishing is not to interfere 
with the taking of bait used for cod fishing, nor prevent angling 
for other purposes than those of trade or commerce.

In 1867 the B.N.A. Act was passed, and in 1868 the Dominion 
Parliament repealed the Act of 1865 by sec. 20 of its Fisheries 
Act of 1868. The Act of 1865 was thus in force only for 3 years. 
Section 91 of the B.N.A. Act had conferred on the Dominion 
Parliament exclusive authority to legislate in regard to sea coast 
and inland fisheries, and it was under this authority that the repeal 
was effected. By the Fisheries Act of 1868 tliat Parliament 
sought to exercise its powers by enacting a number of provisions 
in many respects resembling those of the Act of 1865, and by 
further regulating the exercise of both public and private rights of 
fishing throughout the Dominion. The substance of this Act was 
incorporated into the subsequent Consolidated Statutes of Canada 
on the subject of fisheries. As to one of the sections, sec. 4 of the 
then Revised Statutes of Canada, ch. 95, so far as it purported 
to empower the grant of fishery leases conferring an exclusive 
right to fish in property belonging not to the Dominion but to a 
Province, it was held by this Board in the case before them in 
1898, that the Dominion had no power to pass it. Their Lordships 
think that this is now settled law.

But the decision of this point does not conclude the question 
before them, which is not whether the Dominion has power to 
grant exclusive rights of fishing in waters the property of a 
Province, but whether the Provincial Government has power to 
grant such an exclusive right of fishing in tidal waters. When the 
Act of 1865 was passed, the Government of the united Provinces of 
Upper and Lower Canada could unquestionably confer on itself
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the capacity to do this. For it had full power to niake laws for 
the peace, order, and good government of the Provinces without 
any such restrictions as affected the right of a Province under the 
B.N.A. Act of 1867, and it could consequently abrogate thé 
fishing rights not only of private persons but of the public. After 
Confédération, neither the Dominion nor any Province possessed 
this power in its integrity. The Dominion Parliament, having 
exclusive jurisdiction over sea coast and inland fisheries, could 
regulate the exercise of all fishing rights, private and public alike. 
As the public right was not proprietary, the Dominion Parliament 
has in effect exclusive jurisdiction to deal with it. But as to private 
rights, the Provincial legislature has exclusive jurisdiction so 
long as these present no other aspects than that of property and 
civil rights in the Province, or of matter of a local or private nature 
within it, in the meaning of the words of sec. 92.

The result of this is that a Province cannot grant exclusive 
rights to fish in waters where the public has the right to fish. Now 
this right in the public was created by the series of statutes enacted 
in the old Province of Upper and Lower Canada prior to Con­
federation, and as it continued to exist at Confederation, only the 
Dominion could deal with it. As this Board said in the British 
Columbia Fisheries case, 15 D.L.R. 308, [1914] A.C. 153, the 
object and effect of the provisions of sec. 91 wrere to place the 
management and protection of the cognate public rights of navi­
gation and fishing in the sea and tidal waters exclusively in the 
Dominion Parliament and to leave to the Province no right of 
property or control in them. These rights, as was observed, are 
rights of the public in general, and in no way special to the in­
habitants of the Province. Even under the guise of their taxing 
powers the Government of the Province could not confer any 
exclusive or preferential rights of fishing on individuals or classes 
of individuals, because such exclusion or preference would import 
regulation and control of the general right of the public to fish.

It is true that the public right of fishing in tidal waters does 
not extend to a right to fix to the solum kiddles, weirs, or other 
engines of the kind. That is because the solum is not vested in 
the public, but may be so in cither the Crown or private owners. 
It is also true that the power of the Dominion does not extend to 
enabling it to create what are really proprietaiy rights where it
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possesses none itself. But it is obvious that the control of the 
Dominion must be extensive. It is not practicable to define 
abstractly its limits in terms going lieyond those their Lordships 
have just employed. The solum and the consequent proprietary 
title to the fishery may be vested in the Crown in right of the 
Province or in a private individual, and in so far as this is so, it 
cannot be transferred by regulation. But regulation may proceed 
very far in limiting the exercise of proprietary rights without 
ceasing to be regulative.

It thus apjiears that the question which arises in this appeal 
in reality bears a considerable analogy to that which arose in the 
British Columbia Fisheries case. It is true that here their Lord- 
ships liave nothing to do with the public title arising out of the 
English common law and strengthened by Magna Charta. But on 
the other hand, the main consideration, although not concerned 
with the common law of England, is not the old French law. It is 
the state of the public title established by the series of statutes 
passed by a former Canadian Legislature which had power to 
abrogate all such law. That series culminated in the Act of 1865, 
and sec. 6 of that Act, which declares that the public have the 
right, subject to the power of the Government to grant exclusive 
leases and licenses, to fish in the harbours, roadsteads, creeks or 
rivers of the old Province of Canada, is the foundation of the public 
title. This section occurs with the heading “Deep Sea Fisheries,” 
a heading which, in their Lordships’ opinion, affects its scope. 
The language of the section obviously owes its origin to tliat used 
in the Newfoundland Fisheries Act of 1699, which, as has been 
said, was iMissed for the purpose of encouraging the King’s subjects 
at home to sail to Newfoundland in order to fish. The distinction 
between coast and inland fisheries could hardly at that time have 
been an im])ortant one, and no distinction was then drawn. There 
is, however, one significant difference between the enumeration in 
the Act of 1699 of the waters in which the public may fish and that 
contained in sec. 6 of the Act of 1865. In the former the word 
“lakes” occurs; in the latter it does not. The introduction into the 
language of the statute of the heading to sec. 6, “Deep Sea Fish­
eries,” when taken in conjunction with the omission of lakes, 
which are referred to elsewhere in the Act, indicates, in the view 
their Lordships take of this section, that it was intended to apply
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only to such fisheries as were cither “deep sea,” or so accessible 
from the sea as to make them natural adjuncts to these fisheries. 
The fisheries to be regarded as so adjoining would not, accordingly, 
include either the fishing in inland lakes, which are not mentioned, 
or the right to fish in non-navigable waters. All tidal waters which 
were navigable would thus be included. Stated generally the test 
of inclusion appears to be whether the waters in question are such 
that those who resort to the sea coast to fish there would naturally 
have access to these waters and would in ordinary course conduct 
their fishing operations in such a fashion as to extend into them.

As to sec. 3 of the Act of 1865, which enables the Commissioner 
of Crown Lands, where the exclusive right of fishing does not 
exist by law in favour of private persons, to issue fishing leases 
and licenses for fisheries and fishing wherever carried on, this was 
obviously within the competence <)f the Legislature, which was 
then unrestricted in the scope of its power to alter the provincial 
law. No distinction was, or needed to be, contemplated between 
power of regulation and power over proprietary title. Bearing 
this in mind, their Lordships think that sec. 3 was in its character 
as much a regulative provision as it was one directed to projierty. 
These two aspects of its subject matter were really then inseparable. 
In so far as its powers were powers of regulation, they have passed 
to the Dominion Parliament. No question is at present raised as to 
existing rights created under any of its provisions. Although the 
power of the Dominion to legislate about the regulation of inland 
fisheries extends to all fisheries, even where the public has no right, 
it is obvious that in substance its powers may be more restricted 
in their operation wherever the only title to fish is a private one 
arising simply out of the property in the subjacent soil.

In the Court of King’s Bench of Quebec, 35 D.L.R. 1, 26 Que. 
K.B. 289, the first of the questions raised in this appeal was 
answered by the majority of the Judges to the effect that the 
Government of the Province did possess power to grant exclusive 
rights of fishing in tidal waters. Archambeault, C.J., thought that 
the effect of the Act of 1865 was that the public right to fish had 
been abrogated. This seems to import that sec. 3 had brought 
about a transfer of the entire title to fish to the Crown in right of 
the Province. Their Lordships are unable to concur in this view. 
They think that sec. 3 must lie read along with sec. 6 which
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maintains the public right. No doubt that is maintained subject 
to the powers given in sec. 3, and those powers might have been 
so exercised as to destroy the public right in a certain place. But 
if so exercised they would be fulfilling a double function; the 
disposal of property and the exercise of the power of regulation. 
The former of these functions has now fallen to the Province, but 
the latter to the Dominion; and accordingly the power which 
existed under sec. 3 of the Act of «1865 no longer exists in its entirety.

Exclusive rights actually granted while the Act of 1865 was in 
force are another matter. It has not been brought to the notice 
of their Lordships that any such have been granted. If there are 
their position will have to lx* sejiarately considered.

Archambeault, C.J., following their Lordships’ view, expressed 
in the British Columbia Fisheries cast1, 15 D.L.R. 308, [1914] A.C. 
153, declined to answer so much of any of the questions raised as 
related to the 3-mile limit. As to this their Lordships agree with 
him. It is highly inexpedient, in a controversy of a purely muni­
cipal character such as the present, to express an opinion on what 
is really a question of public international law7. If their Lordships 
thought it proper to entertain such a question they would have 
directed the Home Government to be notified, inasmuch as the 
point is one which affects the Empire as a whole.

In the result, the answer to the questions submitted must be as 
follow's:—

(1) To the first question, neither the Government of Quebec, 
nor any member of the Executive Council, has power to grant 
the exclusive right of fishing in the tidal waters so far as navigable 
of the rivers, streams, gulfs, bays, straits or arms of the sea of the 
Province and of the high seas washing its coasts. In so far as the 
soil is vested in the Crown in right of the Province, the Government 
of the Province has exclusive power to grant the right to affix 
engines to the solum, so far as such engines and the affixing of 
them do not interfere with the right of the public to fish, or prevent 
the regulation of the right of fishing by private persons without 
the aid of such engines. The tidal waters may not extend so far 
as the limits of the navigable waters, but no distinction between 
the two descriptions is enacted in the statute of 1865, which is the 
governing authority. There is everywhere a power of regulation 
in the Dominion Parliament, but this must be exercised so as not
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to deprive the Crown in right of the Province or private persons 
of proprietary rights where they possess them. This answer 
applies to waters between low and high mark. As to waters 
beyond low mark no answer can properly be given.

(2) To the second question, as to the power of the Legislature 
of the Province, the answer is in the negative.

(3) To the third question, the answer is that restrictions in 
the interest of the public on the granting of exclusive rights of 
fishing in tidal waters still exist, and that therefore the question 
does not arise.

Their Lordships will humbly advise His Majesty accordingly. 
There will, following the general practice, be no costs of this appeal.

Judgment accordingly.

MONTREAL LOCOMOTIVE WORKS v. McDONNOUGH.
Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and 

Mignault, JJ. December 17, 1920.

New trial (§ III B—15)—Jury’s answers inconsistent—Nature of
QUESTIONS SUBMITTED—ChAROE OF TRIAL JuDUE.

A new trial will be granted where the trial Judge by his charge has not
brought home to the comprehension of the jury the nature of the ques­
tions upon which they had to pass and where there is substantial doubt
as to the meaning of the jury’s finding.

Appeal from the Quebec Court of King’s Bench, in an action 
for damages for injuries received. New trial ordered.

A. C. Ca8çrain, K.C., for appellant.
E. Pélissier, K.C., for respondent.
Idington, J.:—There is much in the form of the verdict of 

the jury which is open to criticism.
But reading it as a whole there is one thing clear and that is 

that the contention of the appellant never was intended by the 
jury, as its verdict.

I prefer giving it, as the evidence justifies and the trial Judge 
and the unanimous holding of the Court of Appeal did, a rational 
meaning.

To do so this appeal should be dismissed with costs.
Duff, J.:—I concur in the view of the Court below that there 

was evidence to support the verdict for the plaintiff it the jury had 
found such a verdict after a complete proper direction by the trial 
Judge.
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But the questions for the jury were eminently deliatable ones 
and it is a case in which a judgment for the plaintiff ought not to 
be sustained unless two conditions are satisfied : 1. That the trial 
Judge by his charge brought home to the comprehension of the 
jury the nature of the questions u]>on which they had to pass and, 
2. That there should lie no substantial doubt as to the meaning 
of the jury’s finding. Neither of these two conditions is satisfied. 
I think it is gravely questionable that the jury understood the 
questions they were asked to answer; and further, after a good 
deal of consideration, I am quite unable to satisfy myself as to the 
meaning of their answers. There should lie a new trial and all 
costs, including the costs of this Court, should abide the event of 
the new trial.

Anglin, J.:—Greatly as I regret the necessity for the adoption 
of that course I sec no way to avoid ordering a new trial of this 
action. The meaning of the jury’s findings is at !>est obscure. 
Putting upon them the most benevolent interpretation of which 
they are susceptible they seem to be hopelessly inconsistent.

The fault attributed to the defendants is the operation of a 
machine known to be defective. But, admittedly, the defect in 
the machine did not itself expose the plaintiff to any risk. Unless 
we are to attribute to them an utter disregard of the requirement 
that to be actionable fault must lie a proximate cause of the 
injury—dans locum injuriae—the jury must be taken to have 
meant that the operation of the defective machine entailed duties 
on the plaintiff in the discharge of which he was exposed to unneces­
sary and unwarranted risk of injury. Yet they found as fault on 
his part that in performing the act which was the immediate cause 
of his being injured he exceeded what he was told to do and took 
unnecessary risks.

It is suggested for the plaintiff that by this latter finding the 
jury merely meant that, although it was part of his duty to see 
tliat the defective liearing did not l>ecome overheated and there­
fore to ascertain its condition from time to time by feeling the 
casing covering it, he was not sufficiently cautious in doing so. 
But the verdict scarcely admits of that interpretation and attrili- 
uting the intention of the jury of making such a finding is almost 
pure conjecture. If taken literally, the finding ascrities to the 
plaintiff fault of such a character, that the conclusion is almost
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inévitable that it was the sole cause of the accident. But the jury 
negatived that view and expressly found that there was fault on 
the part of the defendants which contributed to causing the injury. 
A somewhat meagre cliarge, particularly as to the necessity for 
direct causal connection tjetween any fault to be found, and the 
injury sustained, may to some extent account for the difficulties 
which the findings present. At all events it seems to me that they 
are insuperable and that justice to both parties requires that a 
new trial should be had. Costs of the abortive trial should abide 
the event. The costs of the appeals to the Court of King’s Bench 
and to this Court should be costs in the cause to the appellant, 
payable to it in any event of the action.

Brodeur, J. :—I concur in the result.
Mignault, J.:—In this case the majority of the Court is of 

opinion to allow the appeal and to order a new trial. I would 
have been ready to express my views on the merits of the respond­
ent’s action and to state whether it should be maintained or 
dismissed. I realise, however, that such an expression of opinion 
might possibly influence or embarrass the new trial now ordered. 
So, while I would have preferred to dispose immediately of the 
action on its merits, I will not dissent from the judgment ordering 
a new trial. New trial ordered.

ATTORNEY-GENERAL FOR QUEBEC v. ATTORNEY-GENERAL FOR 
CANADA Re INDIAN LANDS.

Judicial Committee of the Privy Council, Viscount Haldane, Viscount Cave, 
Lord Dunedin, and Duff, J. November 23, 1920.

Constitutional law (§ I G—140)—Indian lands—Surrender—Title in 
Crown—Provincial rights—B.N.A. Act, sec. 91, sub-sec. 24. 

The Dominion Government has full authority to accept the surrender 
of Indian lands in Quebec Province but has neither authority nor power 
to take away from the Province the interest assigned to it by the British 
North America Act, and the title to the lands affected by the surrender 
vests in the Crown in the right of the Province.

[S/. Catherine’s Milling <t Lumber Co. v. The Queen (1888), 14 App. 
Cas. 46, followed.]

Appeal from the judgment of the Quel>ec Court of King’s 
Bench in an action for rescission of a contract for the purchase of 
land, on the ground that the property was in the Crown and that 
the vendor was without title at the time of the sale.

The facts of the case are fully set out in the judgment delivered.
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The judgment of the Board was delivered by
Duff, J. :—By an order of the Governor of the late Province 

of Canada in Council, of August 9, 1853, pursuant to a statute of 
that Province, 14-15 Viet., 1851 (Can.), ch. 106, the provisions of 
which are hereinafter explained, certain lands, including those 
whose title is in question on this appeal, viz., lots 6, 7 and 8, in the 
thirteenth range of the township of Coleraine in the county of 
Megantic, were appropriated for the benefit of the Indian tribes of 
Ixiwer Canada, those particularly mentioned being set ajiart for 
the tribe called the Abenakis of Bccancour. By an instrument of 
surrender of February 14, 1882, which was accepted by an order of 
the Governor-General of Canada in Council of April 3, 1882, this 
trilie surrendered, inter alia, the lots above specified to Her Majesty 
the Queen; and on July 2, 1887, the Dominion Government 
professed to grant them by letters patent to Cyrice Tetu, of 
Montreal, whose interest in them passed on his death to Dame 
Caroline Tetu.

On April 10, 1893, the lands in question, liaving been seized 
in execution by the sheriff of the district of Arthalmska, under a 
judgment against Dame Caroline Tetu, were sold by the sheriff 
to one Joseph Lamarche, whose title was eventually acquired by 
the respondent Dame Rosalie Thompson. The appellants, the 
Star Chrome Mining Co., Ltd., having purchased the property 
from the respondent Thompson, in February, 1907, the company 
took proceedings against the vendor, claiming rescission of the 
sale and demanding repayment of the purchase money with 
damages, on the ground that the property was in the Crown in 
the right of the Province of Queliee, and that the vendor was 
consequently without title at the time of the sale.

The action of the appellants having come on for trial on June 4, 
1909, the trial was adjourned, and on June 29, 1912, an order was 
made suggesting that the Dominion Government and the Govern­
ment of Quebec should intervene for the purpose of determining 
the controversy touching the authority of the Dominion Govern­
ment to dispose of the lands in question on liehalf of the Crown. 
On October 2, 1914, the appellant, the Attorney-General of 
Quebec, intervened, claiming by his intervention that' the grant 
to Cyrice Tetu, of July 2, 1887, was null and void, on the ground 
that the lands which the grant professed to dispose of were the
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property of the Crown in the right of Quebec; and on October 
7, 1914, the respondent, the Attorney-General of Canada, met the 
intervention of the Attorney-General of Quelle by a contestation 
in which he maintained the validity of the grant to Cyrice Tetu. 
On May 7, 1917, the Superior Court pronounced judgment reject­
ing the intervention of the Attorney-General of Quel>ec, and the 
appeal from this judgment was dismissed by the Court of King’s 
Bench on November 20, 1917, I-avergne, J., dissenting.

The first question which arises concerns the effect of the dt'ed 
of surrender of April 3, 1882—whether, that is to say, as a res Ut 
of the surrender, the title to the lands affected by it became veste d 
in the Crown in right of the Dominion, or, on the contrary’, the 
title freed from the burden of the Indian interest, passed to the 
Province under sec. 109 of the B.N.A. Act.

The claim of Quebec is based upon the contention that at the 
date of Confederation the radical title in these lands was vested 
in the Crown, subject to an interest held in trust for the benefit of 
the Indians, which, in the words used by Lord Watson, in delivering 
judgment in St. Catherine’s Milling and Lumber Co. v. The Queen 

i (1888), 14 App. Cas. 46, was only “a personal and usufructuary 
right dependent upon the goodwill of the Crown.” On behalf of 
the Dominion it is contended that the title, both legal and bene­
ficial, was held in trust for the Indians.

In virtue of the enactment of sec. 91, sub-sec. 24, of the B.N.A. 
Act, by which exclusive authority to legislate in respect of lands 
reserved for Indians is vested in the Dominion Parliament, it is 
not disputed that that Parliament would have full authority to 

I legislate in respect of the disposition of the Indian title, which, 
according to the Dominion’s contention, would be the full bene- 

I fitiaJ title. On the other hand, if the view’ advanced by the 
I Province touching the nature of the Indian title be accepted, then 
I it follows from the principle laid down by the decision of this 
I Board in St. Catherine’s Milling and Lumber Company v. The 
I Queen, supra, that upon the surrender in 1882 of the Indian 
1 interest the title to the lands affected by the surrender became 
[ vested in the Crown in right of the Province, freed from the 
I burden of that interest.

The answer to the question raised by this controversy primarily 
I depends upon the true construction of two statutes passed by the

IMP.
P. C.

Attorney-
General

Quebec

Attorney-
Genehal

Canada.
Re

Indian

DeS.J.



378 Dominion Law Reports. [56 d.;

IMP.

P. C.

Attorney-
General

Quebec

Attorney-
General

Canada.
Re

Lands.

Duff. J.

Legislature of the Province of Canada, 13-14 Viet. (Can.), 1850 
ch. 42, and 14-15 Viet., 1851, ch. 106. The last-mentioned statute 
is entitled, “An Act to authorise the setting apart of lands for the 
use of certain Indian tribes in Lower Canada,” and, after reciting 
that it is expedient to set apart certain lands for such “use,” it 
enacts that tracts not exceeding 230,000 acres may, under the 
authority of Orders in Council, be descril>ed, surveyed and set out 
by the Commissioner of Crown Lands, and that:— 
such tracts of land shall be and are hereby respectively set apart and appro­
priated to and for the use of the several Indian tribes in Lower Canada, for 
which they shall be respectively directed to be set apart . . . and the 
said tracts of land shall accordingly, by virtue of this Act ... be 
vested in and managed by the Commissioner of Indian Lands for Lower 
Canada, under
the statute first mentioned, 13-14 Viet., ch. 42. This statute 
(13-14 Viet., ch. 42) is entitled, “An Act for the better protection 
of the Lands and Property of the Indians in Lower Canada,” 
and, following upon a recital that it is expedient to make better 
provision in respect of “lands appropriated to the use of Indians 
in Lower Canada,” enacts, by sec. 1, as follows:—

That it shall be lawful for the Governor to appoint from time to time a 
Commissioner of Indian Lands for Lower Canada, in whom and in whose 
successors by the name aforesaid, all lands or property in Lower Canada 
which are or shall be set apart or appropriated to or for the use of any Tribe 
or Body of Indians, shall be and are hereby vested, in trust for such Tribe 
or Body, and who shall be held in lawr to be in the occupation and possession 
of any lands in Lower Canada actually occupied or possessed by any suefy 
Tribe or Body in common, or by any Chief or Member thereof or other party 
for the use or benefit of such Tribe or Body, and shall be entitled to receive and 
recover the rents, issues and profits of such lands and property, and shall and 
may, in and by the name aforesaid, but subject to the provisions hereinafter 
made, exercise and defend all or any of the rights lawfully appertaining to the 
proprietor, possessor or occupant of such land or property, 
and by sec. 3:—

That the said Commissioner shall have full power to concede or lease 
or charge any such land or property as aforesaid and to receive or recover the 
rents, issues and profits thereof as any lawful proprietor, possessor or occupant 
thereof might do, but shall be subject in all things to the instructions he may 
from time to time receive from the Governor, and shall be personally respon­
sible to the Crown for all his acts, and more especially for any act done contrary 
to such instructions, and shall account for all moneys received by him, and 
apply and pay over the same in such manner, at such times, and to such 
person or officer, as shall be appointed by the Governor, and shall report from 
time to time on all matters relative to this office in such manner and form, 
and give such security, as the Governor shall direct and require; and all moneys 
and movable property received by him or in his possession as Commissioner,
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if not duly accounted for, applied and paid over ae aforesaid, or if not 
delivered by any peraon having been such Commissioner to his successor in 
office, may tie recovered by the Crown or by such successor, in any Court 
having civil jurisdiction to the amount or value, from the peison having 
been such Commissioner and his sureties, jointly and severally.

The rival views which have been advanced tiefore their Lord- 
ships touching the construction of these enactments have already 
lieen indicated.

In support of the Dominion claim it is urged that, as regards 
lands “appropriated" under the Act of 1851, the words “shall be 
and are hereby vested in trust for” the Indians, create a beneficial 
estate in such lands, which by force of the statute is held for the 
Indians, and which could not lawfully be devoted to any purjiose 
other than the purpose i of the trust, and indeed is equivalent to 
the beneficial ownership.

While the language of this statute of 1850 undoubtedly imports 
a legislative acknowledgment of a right inhering in the Indians 
to enjoy the lands appropriated to their use under the superin­
tendence and management of the Commissioner of Indian Lands, 
their Lordships think the contention of the Province to be well 
founded to this extent, that the right recognised by the statute is 
a usufructuary right only and a personal right in the sense that it 
is in its nature inalienable except by surrender to the Crown.

By sec. 3 the Commissioner is not only accountable for his 
acts, but is subject to the direction of the Gov emor in all matters 
relating to the trust; the intent of the statute appears to be, in 
other words, that the rights and powers committed to him are not 
committed to him as the delegate of the Legislature, but as the 
officer who for convenience of administration is apjxiinted to 
represent the Crown for the purpose of managing the property 
for the benefit of the Indians. If this be the correct view, then, 
whatever be the nature or quantum of the Commissioner’s interest, 
it is held by him in his capacity of officer of the Crown and his title 
is still the title of the Crown; and this, it may lie observed, is 
apparently the view upon which the Dominion Government pro­
ceeded in accepting the surrender of 1882, the lands surrendered 
being treater! (and their Lordships think rightly treated) for the 
purposes of that transaction as a “Reserve” within the meaning 
of the Act of 1882—in other words, as lands “the legal title" to
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which still remained in the Crown (sec. 2 (6)). It is not un­
important, however, to notice that the term “vest” is of elastic 
import ; and a declaration that lands are “vested” in a public body 
for public purposes may pass only such powers of control and 
management and such proprietary interest as may be necessary 
to enable that body to discharge its public functions effectively 
(Mayor of Tunbridge Wells v. Jiaird, [1896] A.C. 434), an interest 
which may become devested when these functions are transferred 
to another body. In their Lordships’ opinion, the words quoted 
from sec. 1 are not inconsistent with an intention that the Com­
missioner should possess such limited interest only as might l>e 
necessary to enableithn effectually to execute the powers and duties 
of control and management, of suing and !>eing sued, committed 
to him by the Act.

In the judgment of this Board in the St. Catherine's Milling 
Company's case, already referred to, it was laid down, speaking of 
Crown lands burdened with the Indian interest arising under the 
Proclamation of 1763, as follows, (14 App. Cas., at 58):—

The Crown has all along had a present proprietary interest in the land, 
upon which the Indian title was a mere burden. The ceded territory was, 
at the time of the union, land vested in the Crown, subject to “an interest 
other than that of the Province in the same,” within the meaning of sec. 109, 
and must now belong to Ontario in terms of that clause, unless its rights have 
been taken away by some provision of the Act of 1867 other than those already 
noticed.
and their Lordships said, at p. 55:—

It appears to them to be sufficient for the purposes of this ease that there 
has been all along vested in the Crown a substantial and paramount estate, 
underlying the Indian title, which became a plenum dominium whenever that 
title was surrendered or otherwise extinguished.

The language of the statutes of 1850 and 1851 must, therefore, 
be examined in light of the circumstances of the time and of the 
objects of the legislation as declared by the enactments themselves, 
for the purpose of ascertaining whether or not the Crown retained 
in lands appropriated for the use of an Indian tribe a “paramount 
title” upon which the Indian interest was a mere “burden” in 
the sense in which these phrases arc used in these passages.

The object of the Act of 1850, as declared in the recitals already 
quoted, is to make letter provision for preventing encroachments 
upon the lands appropriated to the use of Indian trities and for the 
defence of their rights and privileges, language which does not
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point to an intention of enlarging or in any way altering the quality 
of the interest conferred uj)on the Indians by the instrument of 
appropriation or other source of title; and the view that the Act 
was passed for the purpose of affording legal protection for the 
Indians in the enjoyment of property occupied by them or appro­
priated to their use, and of securing a legal status for benefits to be 
enjoyed by them, receives some support from the circumstance 
that the operation of the Act appears to extend to lands occupied 
by Indian tribes in that part of Quebec which, not being within 
the boundaries of the Province as laid down in the Proclamation 
of 1763, was, subject to the pronouncements of that proclamation 
in relation to the rights of the Indians, a region in which the 
Indian title was still in 1850, to quote the words of Lord Watson, 
“a personal and usufructuary right dependent upon the good will 
of the Sovereign.” It should be noted also that the Act of 1851, 
under which the lands in question were set apart, is plainly an 
Act passed with the object of setting lands apart “for the use” of 
Indian tril>es, and that by the same Act the powers of the Com­
missioner of Indian Lands under the Act of 1850 are referred to 
as “powers of management.”

Their Lordships do not find it necessary to enter uixrn a con­
sideration of the precise effect of the words of sec. 3, investing the 
Commissioner with power to “concede,” “lease” or “charge” lands 
or property affected by the statute. It is sufficient to say thati 
having regard to the recitals of the same statute and the language 
of the Act of 1851 just referred to, as well as to the policy of suc­
cessive administrations in the matter of Indian affairs which, to 
cite the judgment of the Board in the St. Catherine's Milling 
Company's case, 14 App. Cas., at 54, per Lord Watson, had been 
all along the same in this respect, that the Indian inhabitants have been pre­
cluded from entering into any transaction with a subject for the sale or transfer 
of their interest in the land, and have only been permitted to surrender their 
rights to the Crown by a formal contract, duly ratified at a meeting of their 
chiefs or head men convened*for the purpose.
Their Lordships think these wrords ought not to be construed as 
giving the Commissioner authority to convert the Indian interest 
into money by sale or to dispose of the land freed from the burden 
of the Indian interest, except after a surrender of that interest to 
the Crown.

It results from these considerations, in their Lordships’ opinion, 
that the effect of the Act of 1850 is not to create an equitable
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_ estate in lands set apart for an Indian tribe of which the Com- 
P. C. missioner is made the reeipient for the benefit of the Indians, but 

Attorney- that the title remains in the Crown and tliat the Commissioner is 
given such an interest as will enable him to exercise the powers of 

QrEBEc management and administration committed to him by the statute. 
Attorney- The Dominion Government had, of course, full authority to 
General accept the surrender on behalf of the Crown from the Indians, 
Canada, but, to quote once more the judgment of the Board in the St. 
Indian Catherine’* Milling Company's case, it had “neither authority nor 
Lands. power to take away from Quebec the interest which had lieen 
Did, j. assigned to that Province by the Imperial statute of 1867." The 

effect of the surrender would have been otherwise if the view, 
which no doubt was the view upon which the Dominion Govern­
ment acted, had prevailed, namely, that the beneficial title in the 
lands was by the Act of 1850 vested in the Commissioner of Indian 
Lands as trustee for the Indians, with authority, subject to the 
superintendence of the Crown, to convert the Indian interest into 
money for the benefit of the Indians. As already indicated, in 
their Lordships' opinion, tliat is a view of the Act of 1850 which 
cannot be sustained.

One further point remains. On behalf of the respondent 
Thompeoi it is contended that her title is validated by reason of 
the adjudication of the shèriff’s sale. Their Lordships concur in 
the view which prevailed in Les Commissaires d’Ecole de St. A lexis 
v. Price (1895), 1 Rev. de Jur. 122, that arts. 399 and 2213 of the 
Code of Civil Procedure have not the effect of conferring upon the 
purchaser at a sheriff's sale a title to Crown property which has 
not been alienated by the Crown.

The appeal should, therefore, be allowed and the action remitted 
to the Superior Court to give judgment against the respondent 
Thompson for the amount of the purchase money and ol the 
damages which, if any, she shall be found liable to pay to the 
appellants the Star Chrome Mining Co., and their Lordships will 
humbly advise His Majesty accordingly.

The respondent Thompson will pay the costs of the Star 
Chrome Mining Co. here and in the Courts below. There will be 
no order as to the costs of other parties.

Appeal allowed.
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PHILLIPS v. ROSS.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and 

Dennistoun, JJ.A. January 7, 1921.
Schools (§ IV—70)—Lands and buildings required for school pur­

poses—Power of trustees to levy and collect sums required 
—Public Schools Act (Man.) secs. 57(o) and 203 to 224—Con­
struction.

Section 57(o) of the Public Schools Act simply declares the duty of 
trustees of rural school districts to call on the municipal council to levy 
and collect by rate sums required for school purposes during the year, 
but in performing this duty regard must be paid to secs. 203 to 224 of 
the Act which provides the powers of the trustees in borrowing money 
and issuing debentures. An indebtedness of $30,000 must be raised 
under and in compliance with the provisions of these sections and in no 
other way, and where a by-law to issue debentures for this amount for 
the purchase of a site and the erection of a school building has been twice 
defeated by a vote of the ratepayers the trustees have no authority 
under see. 57(o) to request the municipality to raise such capital sum 
by levy in a single year.

Appeal by plaintiff from the trial judgment in an action 
for an injunction restraining a municipality from passing a by-law 
to levy money for a school district. Reversed.

C. P. Wilson, K.C., and W. C. Hamilton, for appellants.
A. B. Hudson, K.C., and //. E. Swift, for school trustees.
A. //. Warner, for municipality.
The judgment of the Court was delivered by 
Perdue, C.J.M. :—This action was brought by James Phillips 

and James Fewster who sued on behalf of themselves and of all 
other ratepayers of the rural municipality of Roland, other than 
the persons named as defendants, against the reeve and councillors 
of the municipality and the municipality itself to obtain an 
injunction to restrain the defendants from passing a by-law to 
levy the amount demanded by the Myrtle Consolidated School 
Dist., No. 708. An interim injunction was granted until August 
12 last. The application to continue the injunction came before 
Mathers, C.J.K.B., and by consent the school district was allowed 
to intervene and oppose the continuance of the injunction, it being 
made a party defendant for that purpose. The application to 
continue the injunction was turned into a motion for judgment. 
Mathers, C.J.K.B., dissolved the injunction and dismissed the 
action. From that judgment the plaintiffs appeal.

The facts of the case are as follows:
The Myrtle Consolidated School District was formed in 

August, 1919. It is a rural school district and also a union 
school, the main portion of the school district being in the rural
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MAW‘ municipality of Roland and the remainder being in the rural
C. A. municipality of Morris: See the Public Schools Act, R.S.M.

Phillips 1913, ch. 165, secs. 122-128, as to formation of union schools.
Ross O*1 December 13 last, a special meeting of the ratej»yers of the
----- Myrtle School District was held at which a resolution was jmssed

for the erection of a four-roomed school-house, the type of building 
being left to the trustees. The plaintiffs were present and raised 
no objection. It was also resolved that the question of issuing 
debentures to raise the necessary money should tie left to the 
trustees. On the same day the trustees held a meeting and passed 
a by-law to issue detientures for $30,000 for the purchase of a 
site and the erection of a school-house. The municipality of 
Roland was requested by the trustees to submit the by-law to 
the ratepayers. This was done and a vote was taken on January 
16 last when the by-law was defeated. A similar by-law was 
submitted to a vote of the ratepayers on April 30 and again 
defeated. On July 19, a contract was let for the construction 
of the school-house. In the meantime temporary accommo­
dation for school purposes was provided. When it was anticipated 
that the by-law might lx* defeated for the second time the trustees 
resolved to request the municipality to raise the amount required 
for school purposes by a levy in a single year. On March 27, an 
estimate of the amount required for the school “during the year 
commencing January 1st, 1921,” including $30,000 for the erection 
of the school-house, wras sent by the secretary-treasurer of the 
school district to the municipality. This estimate is dated 
March 22 and calls for a special district tax of $42,005. The 
amount required includes $30,000 for school buildings, $625 
for school sites and $3,500 for furnishing and repairs. The 
municipality was requested to levy the amount of the special tax. 
The request to the municipality to levy the amounts mentioned 
as required for the year commencing January 1,1921, was a mistake 
caused, no doubt, by the use of a printed form intended for use 
at a time wrhen the school year commenced on January 1, instead 
of commencing as it now does on July 10: the Public Schools Act, 
secs. 50, 57 (6). The council of the municipality introduced 
a by-law on July 16, 1920, to levy the rates for the municipality 
for the year 1920. In this was included a special school rate for 
the school district of Myrtle of 281 mills in the dollar to provide
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the amount required. The municipality seems to have acted on 
the assumption that the levy was required for the current school 
year. The by-law received its first reading only and stood over 
to the meeting to be held on July 31. On July 30, the plaintiffs 
obtained an interim injunction restraining the municipality from 
proceeding with the proposed by-law until August 12.

At the opening of the argument upon this appeal it was ad­
mitted that the council of the municipality had abandoned the 
by-law introduced on July 16 and had passed a by-law levying 
rates for the year 1920 from which the amount requested for school 
purposes by the school district of Myrtle had been excluded. 
The plaintiffs have therefore attained their purpose through the 
action of the municipality. The appeal was argued not 'only on 
the question of costs but this involved a consideration of the rights 
of the plaintiffs to bring the action and an expression of the opinion 
on its merits also to obtain an expression of opinion as to the 
powers of the trustees.

The failure of the ratepayers of the school district to ratify 
the first by-law authorising the borrowing of the money required 
for the erection of the school-house and the anticipated rejection 
of the second by-law for the same purpose induced the trustees 
of the school district to invoke the provisions of sec. 57 (o) of 
the Public Schools Act to raise the mount required. The pro­
vision relied on is as follows:

57. It shall be the duty of the trustees of rural school districts, . .
(o) to apply to the municipal council, at or before its first meeting after 

the thirty-first day of July, for the levying and collecting by rate of all sums 
for the sup* *t of their school or schools and for any other school purposes 
authorised by this Act to be collected from the ratepayers of such district, or 
to raise the amount necessary for the purchase of school sites, the erection or 
otherwise acquiring of school houses, teachers' residences and their appendages, 
either by one yearly rate or by debentures as provided in secs. 203 to 224, 
as may lie required by the trustees, said application to shew the amounts 
required respectively for (1) salaries, (2) sinking fund or debentures, (3) 
interest, (4) school buildings, (5) school sites, (6) furnishings and repairs, (7) 
transportation, (8) fuel, (9) sundry expenses not specified.

The above section deals with the duties of the trustees. The 
duties imposed by sub-sec. (o) must be read in connection with 
the other sections of the Act dealing with the same matters. 
Secs. 203 to 224 provide the powers of the trustees in borrowing 
money and issuing debentures.
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MAW' Section 203 is as follows :
C. A. 203. The ratepayers of any rural school district may, at a public meeting
------ duly called, require the trustees to borrow any sum of money, not exceeding

Phillips the sum of five thousand dollars, or, in case the school district be already in 
Ross. debt, such a sum as will not increase the debt of the district beyond the sum
------ of five thousand dollars, for the purpose of school sites or the erection and

Perdue, C.J.M. furnishing of school-houses and their appendages, or the purchase thereof, or 
the purchase or erection of a teacher’s residence, or for the purpose of paying 
off any debt, charge or lien against the school-house or teacher’s residence, or 
against the contrat ion.

Section 204 provides for giving notice of the meeting. By 
sec. 205 a majority of the ratepayers shall be sufficient to authorise 
the loan, that is, a loan not exceeding £5,000.

By sec. 206 where the amount of the loan is greater than 
that authorised by secs. 203-205, “it shall be necessary for the 
trustees to pass a by-law and submit the same to the ratepayers,” 
to be voted on in the manner provided in the Municipal Act, 
R.S.M. 1913, ch. 133, in case of by-laws creating debts. The 
provisions of the Municipal Act as to voting arc applied and it 
shall lie the duty of the municipal council to submit the by-law 
to a vote on the request of the board : secs. 207-208.

Section 209 declares that in the case of rural school districts, 
the persons entitled to vote on such by-laws shall be all the owners 
of real estate within the district whose names appear upon the 
last revised assessment roll. But where a vote is not necessary 
under the provisions of sec. 203, a majority of ratepayers may 
authorise it.

“The expression ‘ratepayer’ means any person appearing on 
the last revised assessment roll in respect of property situated 
within the school district.” R.S.M. 1913, ch. 65, sec. 2 (/).

By sec. 219 all school loans shall require the assent of the 
Department of Education. A form of minutes of the meeting 
of ratepayers of the school district called for the purpose of 
borrowing money under sec. 203 is provided by sec. 219 (a). 
These minutes shall contain a list of the names of the ratepayers 
who voted at the meeting, distinguishing those who are freeholders 
from those who are not, and recording the vote given by each 
person for or against the question: sec. 219 (b). Under sub-sec. 
(d) of the same section, it shall tie the duty of the secretary- 
treasurer of the board of school trustees on the sanctioning of 
the loan by the ratepayers to transmit to the department a state-
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ment shewing the assessed value “of the real and personal estate 
of such school district and its indebtedness, debenture or other­
wise.” The department may refuse or approve the loan: sec. 
219 (p) and (/).

From the aliove provisions of the Aet it appears that in the 
case of a rural school district Ixir rowing money for the purchase 
of a school site or the erection of a school-house, or for other 
purposes mentioned, the borrowing is restricted to the sum of 
$5,000 if the by-law is not submitted to a vote of the ratepayers. 
Where the liorrowing is to exceed $5,000 the by-law must be 
submitted to a vote of the ratepayers, and the ratepayers entitled 
to vote are only those who are owners of real estate within the 
district whose names appear on the last revised assessment roll. 
Further, every sehool loan requires the sanction of the Department 
of Education.

In construing sul>-eec. (o) of sec. 57 it must lie read with 
other parts of the Aet and especially those dealing with the raising 
and expending of money. The sections I have referred to shew 
how carefully the borrowing of money by a rural school district 
where the sum exceeds $5,000 is controlled by restrictions and 
indispensable preliminary procedure. If the defendant school 
district desired to liorrow the sum of $6,000 to build a school it 
could only do so subject to compliance with the procedure pro­
vided in sees. 203-219. This would include the submission or the 
by-law to a vote of the ratepayers who are owners of real estate 
in the district and the securing of a majority vote in favour of it. 
A majority of the ordinary ratepayers would not necessarily 
suffice. But the rural school district in this case claims that it 
has power under see. 57 (o) to raise more than five times the 
above amount to build a school-house by calling upon the muni­
cipality to levy the whole amount on the ratepayers in a single 
year. If the sulr-section will bear such a construction, trustees 
of rural school districts can evade a hostile vote of the property 
owners or the disapproval of the department, and carry out their 
own plans without restriction. This would be contrary to the 
spirit and intention of the Act. I think that sub-sec. (o) of 
sec. 57 simply declares the duty of the trustees of rural school 
districts to call on the municipal council to levy and collect by
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rate sums required for school purposes during the year, but 
in performing this duty regard must l>e paid to the sections dealing 
with the borrowing of money and creation of debt.

Section 203 restricts the powers of the trustees, even where 
requested by the ratepayers at a public meeting, to create an 
indebtedness of the school district by borrowing to an amount 
exceeding $5,000, unless the provisions contained in secs. 203-224 
have been observed and performed. Now as soon as a tax is levied 
by the municipality it becomes a debt of the ratepayer on whom 
the tax is levied. The Assessment Act, R.S.M. 1913, eh. 134, 
sec. 144. It becomes a lien on his land or jiersonal property 
having preference over every claim or encumbrance of any party 
except the Crown (sec. 140). The levy for school purposes would 
become an immediate indebtedness of the ratepayers, against each 
one of whom his share would be enforceable by distress or suit 
(secs. 129-134, 144). It is not in accordance with the spirit of the 
Act that this rural school district should be permitted to raise in 
a single year by taxation of the ratepayers in the district an 
amount for capital expenditure exceeding $30,000. The Act con­
templated that an indebtedness of that magnitude should be 
raised under, anti in compliance with, the provisions of secs. 203-224 
and in no other way. Having obtained the assent of the ratepayers 
to the by-law and the sanction of the department the trustees 
might borrow the money on debentures. In such case the pay­
ment of the princijial might l>e spread over a considerable number 
of years (secs. 213-217). If the debentures were not payable 
in instalments an annual sinking fund would be raised (sec. 214). 
These carefully considered provisions for lightening the burden 
on the ratepayers are in marked contrast to the attempt in the 
present case to levy the whole capital sum in a single year.

The provision corresponding to sec. 57 (o) of the present Act 
is found in the Public Schools Act of 1890, sec. 37 (3). 1'hat 
Act, however, contained a section, 102, which provided that:

No board of school trustees in a rural municipality, city, town or village 
shall have the right to include in their estimate or levy for school purposes 
for any year, any amount for any of the purposes for which the trustees of 
rural school districts have power to borrow as provided in sec. 98 hereof, if 
thereby, the special school rate for such district is increased beyond eight 
mills in the dollar.

That sec. 98 and following sections filled the place in school 
legislation now occupied by secs. 203-224. Sec. 102 of the Act
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of 1890 is found in the Revised Statutes, 1892, as sec. 142, but 
it was repealed in 1896, by 59 Viet., ch. 23, sec. 6. I do not think 
that the existence and subsequent repeal of the above sec. 142 
help in construing the statute as it stands at present. It was 
no doubt considered by the legislature that a maximum of 8 
mills in the dollar for school purposes set an unduly narrow limit. 
But it can hardly l>e argued that in removing that limit the legis­
lature intended that school trustees might disregard the pro­
visions governing the borrowing of money and the creation of 
debts.

I have discussed the powers of the trustees of the school 
district under sec. 57 (o), at considerable length because the 
parties desired to have the opinion of the Court as to the effect 
of that provision, but the question involved in this case might 
have been decided ujxm another and a simpler ground. The 
estimate of expenditure sent by the trustees of the school district 
to the municipality with the request to lev>T the special tax was 
stated to be for the year commencing January 1, 1921. The 
estimate, with the request, was sent in March, 1920. The 
secretary-treasurer explains that the mistake was made by reason 
of his being under the impression that the school year commenced 
on January 1. But that does not explain why the estimate was 
made for the year 1921 instead of the year 1920. The money was 
required for immediate expenditure. The building of the school 
was to be proceeded with and completed in the year 1920. I 
think the request was not warranted by the Act and that the 
municipality was justified in refusing to levy in the year 1920 
a rate for school purposes for the year 1921.

The council of the municipality, however, did introduce a 
by-law containing the levy complained of, and threatened to pass 
it. The action of the plaintiffs was therefore justified. An order 
for an injunction is now unnecessary, but the plaintiffs are entitled 
to a declaration that the council of the municipality was not 
authorised by law to obey the requisition of the trustees of the 
school district to levy the amount requested.

The municipality must pay the plaintiffs’ costs of the action 
including the costs of this appeal.
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Appeal allowed.
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NORTHERN ALBERTA NATURAL GAS DEVELOPMENT Co. v.
ATTORNEY-GENERAL FOR ALBERTA. Re THE 

PUBLIC UTILITIES ACT.
Supreme Court of Canada, Davie*, Idington, Duff, Anglin and Mignault, JJ.

December 17, 1920.

Municipal corporations (J II D—147)—Gas company—Contract— 
Maximum rate—Existing rate—Public Utilities Act (1015), 
Alta., ch. 6, sec. 23(c).

A gas company which has agreed with a municipal corporation as to 
the maximum rate to be charged for the supply of gas to the corporation, 
but which has not by by-law fixed any rates which it proposes to charge, 
has not fixed an “existing rate” over which the Board of Public Utility 
Commissioners has jurisdiction under sec. 23(c) of the Public Utilities 
Act 1915 (Alta.), ch. 6.

[City of Edmonton v. Northern Alberta Natural Go* Dcv'p’t Co. (1919), 
50 D.L.R. 506, 15 Alta. L.R. 416, affirmed.]

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta (1919), 50 D.L.R. 506, 15 Alta. L. R. 
416, allowing an appeal by the Attorney-General of Alberta from 
a decision of the Board of Public Utilities Commissioners. 
Affirmed.

The Board had adjudged that it iiossessed jurisdiction under 
the Public Utilities Act of Altierta to make an order increasing 
the prices for the sale by the appellant of gas to consumers in the 
city of Edmonton beyond the maximum rates fixed by an agree­
ment between the city and the company apiiellant, whereby the 
company was granted its franchise by the city and which agree­
ment was confirmed by 6 Geo. V., 1916 (Alta.), ch. 29.

A. H. Clarke, K.C., and H. R. Milner, for appellant.
E. La fleur, K.C., and R. I). Hawaii, for respondent.
Davies, C.J.:—After consideration I liave reached the con­

clusion that this appeal must be dismissed.
I concur with the reasons for such dismissal stated by my 

brother Anglin.
Idington, J.:—To maintain this appeal, we must hold that a 

municipal corporation having, with the assent of the electors, 
known as burgesses, made a contract, of such an unusual and 
ultra vires character, with a company of adventurers, to make it 
legal required legislative rectification thereof, and then that the 
Legislature by enacting such merely ratifying legislation, impliedly 
enabled the Board of Public Utilities Commissioners to go a step 
further than had lieen given by either contract so ratified, or the 
legislation creating this Board; and hence, without the consent of
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said burgesses to a variation of the contract, by adding to the 
maximum price named in such a contract for the services to be 
rendered, although it might never come to be operative.

The company in question never got beyond the stage of 
expending some money in way of exploitation or construction, and 
never operated, nor was ready to operate, anything, yet claims 
that it is a public utility within the meaning of the definition 
thereof in the Public Utilities Act, 5 Geo. V., 1915 (Alta.), ch. 6, 
sec. 2 (6), which reads as follows:—

(6) The expression “public utility” means and includes every corporation 
other than municipal corporations (unless such municipal corporation volun­
tarily comes under this Act in the manner hereinafter provided), and ever)’ 
firm, person or association of persons, the business and ojjerations whereof are 
subject to the legislative authority of this Province, their lessees, trustees, 
liquidators, or receivers appointed by any Court that now or hereafter own, 
operate, manage or control any system, works, plant or equipment for the 
conveyance of telegraph or telephone messages or for the conveyance of 
travellers or goods over a railway, street railway, or tramway, or for the 
production, transmission, delivery or furnishing of a water, gas, heat or light, 
power, either directly or indirectly, to or for the public; also the Alberta 
Government telephones, now managed and operated by the Department of 
Railways and Telephones.
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The company in question pretends that it intends to supply 
gas. How such a company, merely exploiting the territory from 
which it expects to supply gas, can claim that it ‘‘owns, oik-rates, 
manages or controls, any system,” within the meaning of said 
description (uec. 2 (6) of the Act), I am unable to understand.

And much less am I able to understand how a Board merely 
given a possible jurisdiction to assent to the entry of such a com­
pany into a particular field to operate in, and then, when in 
operation, regulate its rates, can imagine that it has not only the 
powers duly assigned it, but also the power to override the legis­
lative limitations of powers of contract, which a municipality has 
had imposed upon it by its charter, and extend those limited powers 
further than the legislativ creator had seen fit to grant by special 
legislation, and in doing so to exceed not only the contractual 
power or the expression thereof, and the specific legislation, but 
also something far beyond the powers assigned the Board itself.

It seems to me as plain as the English language can make it, 
in the use thereof by a draftsman trying to express a Canadian
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legislator’s meaning, that the Board can only deal with existent 
public utilities, and have nothing to do with the birth, growth, 
and finishing of same ready to lx? owned and used.

And, despite the resistance of the Attorney-General of the 
Province and the unanimous opinion of the Supreme Court, 50 
D.L.K. 506, 15 Alta. L.R. 416, thereof specifically designated by 
the legislation creating the said Board as the only authority which 
is to detennine the limits of the jurisdiction of the Board, the 
company comes here asking us to overrule such determination, 
notwithstanding said C’ourt has pointed out many other insuperable 
objections in the way of the Board exercising such autocratic 
powers as the company desires it to exercise.

The company, of course, is entitled to say that it got leave from 
this Court to come here, but that is no more conclusive as to our 
jurisdiction than any leave, given by a single Judge, for example, 
under the Winding-up Act, R.S.C. 1906, ch. 144, or another Court 
inadvertently giving leave to appeal in a case over which we never 
have been given jurisdiction.

Although appearing of record in this case as a party to the 
order granting leave, I wholly dissented therefrom for reasons 
assigned in writing.

I hold that we are not here to pass upon mere administrative 
acts of any branch of government, unless expressly assigned that 
duty by Parliament, as, for example, in regard to appeals from the 
Board of Railway Commissioners for Canada.

I have, however, in deference to what is assumed to be the 
contrary opinion of the majority of the Court, set forth above 
what seem to me amply sufficient reasons for dismissing the appeal 
as well as that of want of jurisdiction.

I think the appeal should l>e dismissed with costs.
Duff, J.:—I agree with the conclusion of the Court of Appeal, 

50 D.L.R. 506, 15 Alta L.R. 416. The judgment of the Board in 
which the question of jurisdiction is fully discussed sets forth as 
follows:—

Any jurisdiction the Board may possess so far as increasing rates is 
concerned is derived from sec. 23 (c) of the Public Utilities Act, 5 Geo. V., 
1915, ch. 6. That section provides that the Board may after hearing fix 
“just and reasonable’’ rates . . . whenever the Board shall determine 
any existing individual rate ... to be unjust or unreasonable, insuffi­
cient or unjustly discriminatory- or preferential.



56 D.LJL] Dominion Law Reports. 391

The order of the Board, having regard to the circumstances 
which it is unnecessary to recapitulate, in effect is simply an order 
authorising the company to exact charges exceeding the limit fixed 
by the agreement between the company and the municipal corpora­
tion of Edmonton and by the statute confirming the agreement. 
The company is providing no services, it is in no position to provide 
any services consequently it is not in fact exacting any rate and it 
has not, by any corporate act, fixed the rates it is to charge. The 
order is therefore an order changing the limits fixed by the agree­
ment between the company and the municipality ratified as 
already mentioned by statute in respect of tolls and it is nothing 
else.

The question is: Does the provision quoted sanction such an 
exercise of authority by the Board?

If such l>e the purpose of the provision the language is not 
apt; it is a provision for substituting just and reasonable .ates 
for rates which have been held by the Board on investigation to be 
unreasonable or insufficient. The provision does not appear to 
contemplate orders which merely expand or restrict the limits 
fixed by statutory contract in respect of tolls and charges. Whether 
in exercising authority under the section the Board may disregard 
the limits fixed by such contracts is another question. The lang­
uage in my opinion is not sufficiently precise to support an order 
which merely changes such limits.

Anglin, J.:—The appellant company has not yet established 
a sendee. While it has a number of wells drilled and ready for 
operation, it has not constructed pipe lines to carry their output. 
By its agreement with the City of Edmonton, whereby it obtained 
its franchise, certain maximum rates of charge for its services are 
established. That agreement has l>een validated and confirmed by 
statute. The company, however, has not, by by-law or otherwise, 
fixed any rates which it purposes to charge.

Alleging that the maximum rates specified in the agreement with 
the city are quite inadequate, the company applied to the Board 
of Public Vtilities ( 'ommissioners to fix increased rates for its 
future services. The Board heard and granted this application, 
notwithstanding the intervention of the Attorney-General con­
testing its jurisdiction. On an appeal taken under the provisions 
of the statute the Board’s order was vacated by the Appellate
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Division as made without jurisdiction, 50 D.L.R. 506, 15 Alta. 
L.R. 416, and from that decision the jfresent appeal has been 
brought by leave of this Court.

Three objections are taken to the jurisdiction of the Hoard :—
(a) That liecausc it has not begun to render service to the 

public the appellant company is not yet a “public utility” within 
the purview of the Public Utilities Act, 5 (leo. V\, 1915, eh. 6; (b) 
that the Board's jurisdiction is confined to increasing, reducing or 
approving of existing rates, and a maximum rate* is not an “existing 
rate”; and (c) that, except for the reduction of excessive rates, 
provided for by sec. 20 (6) of the statute, the Board has no power 
to interfere with rates fixed by the terms of a contract between 
a public utility and a municipality.

The status of the appellant company to apply to the* Board 
and to assert the present appeal depend alike u]xm its existence as 
a public utility. Objection (a) should therefore lie dealt with 
whatever view may be taken of objections (b) and (c). 1 am, 
with resjiect, of the opinion tliat it should not prevail. If it is 
sound, a company ready to operate cannot obtain the sanction or 
approval of the Board to the rates it proposes to charge liefore 
actually commencing to do business, but must wait until it is in 
actual operation and actually charging such rates before it can 
legally apply for such sanction or approval. That this was the 
intention of the legislature seems highly improbable. The appel­
lant company, in my opinion, “owns, ... or controls . . .
works, plant or equipment ... for the production or furnish­
ing of gas . . . to or for the public” and is therefore within 
the definition of “’ ublic utility” found in clause (6) of sec. 2, 
5 Geo. V., 1915, ch. 6. Nothing in that clause imposes actual 
ojieration or even complete readiness to ojierate as a condition 
precedent to such a company as the appellant attaining the status 
of a “public utility.” On the contrary, the tenor of the Act, taken 
as a whole, api>ears to contemplate that in the stage of develoj>- 
ment which the appellant's works, plant and equipment have 
reached that status should lie accorded to it.

But objection (b) seems to be fatal to the jurisdiction of the 
Board whose powers are purely statutory. Sec. 20 (6) clearly 
does not apply. Nobody suggests that the maximum rates author­
ised by the agreement with the municipality of Edmonton are
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excessive. Sec. 23 (c) is the only other provision which purports 
to direct jurisdiction over rates. Hut the oik1 rat ion of tliat section 
is by its terms confined to cases where “the Board shall determine 
any existing individual rate . . . to lie unjust, unreasonable,
insufficient or unjustly discriminatory or preferential.” It may 
be that it is not necessary to have a rate in actual use and in course 
of collection to render this clause of the statute applicable. But 
there must at least be a fixed rate which the company had deter­
mined, by by-law or in some other proper method, to ini]>ose and 
charge whenever it shall render the service for which such rate is 
prescribed. A rate merely stipulated as the maximum which the 
company may exact, but which has not yet been charged or author­
ised is not an “existing rate.” I am therefore of the opinion that 
the case before us does not fall within sec. 23 (c).

The only other suggestion offered in support of the appellant’s 
position which seems to call for observation is that the Board has 
jurisdiction under sec. 37 to deal with and prescrilie the rates to 
lie charged by a public utility as a condition of giving approval to 
a “privilege or franchise1” granted to it by the municipality. But, 
in view of the explicit provisions of the statute emjioworing the 
Board to deal with rates and delimiting its jurisdiction in that 
connection, sec. 37, in my opinion, cannot be invoked for that 
purpose. The principle of the decision in Grand Trunk Pacific 
Railway Co. v. Fort William Landoicners, 13 Can. Ry. Cas. 187, 
[1912] A.C. 224, seems to be in point. The conditions authorised 
to be imposed by sec. 37 are “conditions as to construction, equip­
ment, maintenance, service or ojieration.” “0]>eration” is the 
only word in this group which could possibly cover the fixing of 
rates. I had occasion to consider its meaning and scojie in the 
recent case of Ottawa Electric R. Co. v. Tp. of Nepean, (1920), 
54 D.L.R. 408, at p. 487, 60 Can. S.C.R. 216. As used in the 
statute now before us, in my opinion, it does not include the fixing 
or regulation of rates or charges.

Mr. Clarke pressed for an expression of opiu.on upon objection 
(c) whatever view should be taken with regard to objections (a) 
and (b). But, having regard to my conclusion that objection (b) 
is well taken and is fatal to the company’s application, I think
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objection (c) should not now be passed upon. It is not only 
unnecessary to deal with it, but any expression of opinion upon 
it might well l>e regarded as purely academic.

Moreover, wc were informed by counsel that an appeal is 
actually pending under a similar statute in the Appellate Court 
of another Province in which this very question is presented for 
decision, in the case of a public utility in actual ojieration and 
charging fixed rates or tolls. We should not embarrass the pre­
sentation or determination of that apjieal by any expression of 
opinion here which could be regarded as unnecessary or premature.

Because the appellant’s application does not fall within sec. 
23 (c) owing to there lieing no “existing rates,” the Board in my 
opinion was without jurisdiction to entertain it and to make the 
order reversed by the Appellate Division, 50 D.L.R. 506, 15 Alta. 
L.R. 416. Solely on this ground I would affirm the judgment 
a quo and dismiss the appeal with costs.

Mignault, J.:—On the ground that the so-called rate which 
the appellant seeks authority from the Board of Public Utilities 
Commissioners of Allierta to increase is not an “existing rate” 
within the meaning of sec. 23 (c) of the Public Utilities Act, 5 
Geo. V., 1915, ch. 6, my opinion is that this appeal fails and should 
lie dismissed. The appellant’s franchise agreement with the 
City of Edmonton fixes no rate, but establishes a maximum price 
for gas which the appellant cannot exceed. Under this agreement 
and within this maximum the appellant must by by-law determine 
the price to be paid by the consumers of gas, and then only will 
there be an existing rate. It has not yet done so, for it has not yet 
laid down the pipe lines through which the gas will be supplied. 
There is therefore no existing rate, but merely a maximum agreed 
upon by the appellant and the city, and it is this contractual 
maximum which the appellant seeks to have increased. In my 
opinion, the condition required for the exercise of the Board’s 
jurisdiction is wanting. Looking at the whole situation and the 
changed conditions since the agreement was made, it would seem 
that resort should be had to the Legislature rather than to the 
Board whose powers clearly do not extend to a case like this one.

Appeal dismissed.
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ROUNTREE v. WOOD. ----- *
Judicial Committee of the Privy Council, Viscount Haldane, Viscount Cave, ^

Lord Sumner and Lord Parmoor. December 16, 1920.

Contracts (§ II A—127)—Sale of shares—Commission—Cash and 
stock—Undertaking to buy back stock—Limit of time—
Exercise of option—Interpretation.

Provision being made in a contract for the sale of shares in a company 
for the exercise of an option as regards the stock sold and a further pro­
vision being made for the event of the option not being exercised, the 
two sentences must be read together, and form the terms of the contract.

[Rountree v. Wood (191»), 16 O.W.N. 77, affirmed.]

The appellant sued for the price of 925 common shares of Statement, 
the Guardian Realty Co., Ltd., of Canada, which he purported 
to have sold to the defendants at $15 per share. He recovered 
judgment at the trial (1918), 15 O.W.N. 264, which was reversed 
by the Appellate Division of the Supreme Court of Ontario 
(1919), 16 O.W.N. 77, and he now appeals.

The judgment of the Board was delivered by 
Lord Sumner:—The respondents, stockbrokers in Toronto, 

who were interested in getting the shares of the above company 
subscritied, employed the appellant, a stockbroker in Montreal, 
to place $250,000 preferred stock for a cash commission and a 
bonus of 925 common shares under an underwriting letter, dated 
December 10,1913. In addition to the terms as to commission and 
bonus, the letter contained the following:—

The said underwriting shares to be delivered to you when the under­
writing is fully paid. You are to have the privilege of selling to us all or 
any part of said 925 shares at a price of $15 per share. Any of the said shares 
that you do not sell to us and retain for yourself are not to be offered except 
through us for a period of six months from 1st October next.

The plaintiff procured subscriptions to the amount named, 
which were fully paid by July, 1914. He received the whole of 
his cash commission and 300 of the bonus shares, and from time 
to time pressed for the residue. On Septemlier 24, certificates 
were tendered to him, which were in the defendants’ names.
He asked for certificates in his own name, which the defendants 
agreed to procure, but compliance with his wish involved some 
delay, and they were not actually handed to him until October 5.
In November he called on the respondents to buy these shares off 
him at $15 per share. This they refused to do. Their case, 
both at the trial and on appeal, was that the option to sell the 
shares was, on the true construction of this letter, only exercisable
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before Otober 1, 1914. The plaintiff’s ease was that it was 
exercisable within a reasonable time of the deliver)' of. the share 
certificates to him. This was the principal issue and, if it is decided 
against the plaintiff, sundry minor questions 1 >eeome immaterial.

The Appellate Division of the Supreme Court of Ontario, 16 
O.W.N. 77, was of opinion “that the true meaning of the agreement 
is, that all shares that had not been sold prior to the 1st October 
should tie considered as retained by the plaintiff,” and were, there­
fore, not such as he could call upon the defendants to buy from 
him, though for the 6 months named he could only sell the shares 
through the defendants. The Court considered that the second 
and third of the sentences above quoted hung together, so that 
their effect would be: “You can sell these shares to us at $15 
if you like, and, if you keep them and do not sell them, there will 
follow a period of six months from the 1st October during which, 
if sold at all* they must be sold through us only.” The plaintiff 
sought to read the sentences independently of one another, thus:-— 
“From the 1st October to the 31st March, if you sell to third 
parties, you must sell through us; but for a reasonable time 
after we deliver your shares, you can sell them back to us if you 
like, and we will buy them ourselves at $15 each.”

Their Lordships think that the view of the Appellate Division 
of the Supreme Court, 16 O.W.N. 77, was right. After the 
plaintiff had become entitled to his bonus shares, he might say that 
he would not sell them to the defendants, in which case he retained, 
or kept them, or he might exercise the right of returning them to 
the defendants at a certain price. So far as he returned them, 
the matter ended in payment of money by the defendants: so far 
as he did not return but kept them back, he was limited, as to his 
channel of sale, for 6 months. The two sentences cannot be 
independent of one another, and, provision lading made for the 
event of the option not being exercised, by fixing a limited period 
during which there was to be a restricted power of sale to third 
parties, it follows that the period for the exercise of the option 
terminates before the period for the restriction on the sales 
begins. This being the true construction of the words, it is enough 
to add that the practical business of the transaction is all on the 
side of the defendants, without further elaborating the matter.

The appellant further contended that delivery of the share 
certificates to him was a condition precedent to his exercise of the
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option to sell the shares to the respondents, and that, as delivery 
did not take place till after October 1, 1914, an extension of 
the time for the exercise of the option would be the legal conse­
quence. This argument does not appear to have been presented 
to the Supreme Court. The letter says nothing about any con­
dition precedent, for it is pressing the word “retain” too far to 
say that it imports delivery of some physical document of title, 
which could then be physically held back, and there is no other 
reason for implying it. Delivery of the shares would be material 
to the jierformnnce by the appellant of a contract to sell them 
to third parties, but, as the defendants had or controlled the 
shares already, an election to require the defendants to buy 
them at $15 was entirely independent of their delivery of the 
certificates. Between the plaintiff and the defendants, even if 
the words “privilege of selling to us” import a transfer and not 
a mere contract, it is not necessary to presuppose delivery of 
the share certificates to the plaintiff. All that the defendants 
had to do was to pay the price for those which the plaintiff elected 
to sell, and to reduce in proportion the number of shares to be 
delivered to him. So far from its being necessary that he should 
receive certificates before he could elect how many he would not 
retain but would sell, it might l>e a useless formality to make 
out certificates in his name in substitution for certificates in 
the defendants’ name, if they were only to be returned against a 
cheque for the appropriate amount.

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be dismissed with costs.

Appeal dismissed.

IMP.

P. C.

Rountree

Lord

LOISELLE v. THE KING. CAN.
Exchequer Court of Canada, Audette, J. September 28, 1920. Ex. C.

Railways (§ II D—37)—Licensee on railway premises—His own bene­
fit—Accident—Not a trap—No legal duty.

A person who enters upon the premises of a railway as a mere licensee, 
solely for his own benefit, cannot succeed in an action for damages for 
injuries received, as the company is not under any legal duty to guard a 
licensee against any risks or dangers which he voluntarily incurs.

Petition or Right to recover from the Crown damages alleged Statement, 
to have been suffered by reason of an accident in a railway yard of 
the Intercolonial Railway Company.
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A. Stein, K.C., and D. Levesque, for suppliant.
L. Bérubé, for respondent.
Audette, J.:—The suppliant, by his petition of right, seeks to 

recover $4,660.10, damages for personal injuries caused by the 
negligence of the Intercolonial Railway’s servants.

The accident in question occurred on November 16, 1917, and 
the i>etition of right was filed in Court only on January 20, 1919. 
While on its face the claim would therefore appear to be prescribed, 
the evidence established the petition of right had l>een lodged with 
the Secretary of State, pursuant to sec. 4, of the Petition of Right 
Act, on Noveml>er 14,1918, and it must l>e found that such compli­
ance with the statute interrupted prescription.

The suppliant, having purchased three cars of potatoes, entered 
into agreement with the Intercolonial Railway Co., as appears by 
the bill of lading and the way-bill, tiled herein as exhibit No. 13, 
to transjiort the same to destination upon his undertaking to place 
a wooden lining inside the ear, heat the same, and supply the fuel 
therefor—the question of frost being thereby at his own risk and 
peril.

The cars of potatoes in question were placed at Mont-Joli, 
near the freight shed, at the place indicated on the plan, exhibit 
No. 2, as “chars de patates.”

At 4 o’clock on the afternoon of the day of the accident, the 
suppliant had gone and heated his cars, and, as he says, that tire 
could last only about 4 hours—at 8.15 p.m., of the same day, 
November 16, he stalled to attend to his fire again.

He went to the station, at the office marked B on the plan, with 
the object of advising the employees he wished to leave that night, 
and to have his cars weighed, and lie was informed the employees 
were in the yard.

It was then he started from point B, on his errand to heat his 
cars, and followed the dotted line shewn on the plan and marked 
“trajet parcouru par LoiseUe'y He states it was then difficult to 
cross opposite the station towards his cars, as there was shunting 
going on. The Mont-Joli yard is at a divisional point of the 
Intercolonial Railway, and it is also the terminus of the Gulf & 
Terminal Railway running down to Metis and Matane. There 
are two shunting engines in that yard to attend to the considerable 
shunting necessarily involved in such a locality.
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IxAsvlle, after leaving ]>oint B, followed the dotted line above 
mentioned, and being carried beyond his bearings, reached point A 
and fell at that point into the viaduct from a height of 12 feet, 
7 inches, upon the grating of a drain and was injured. He now 
claims for the bodily injury resulting from such accident. Can he 
recover under such circumstances? Was the suppliant justified 
in crossing the railway yard to go to his cars, instead of taking the 
road leading to them? What were his rights?

In answering this question let us follow the modem tendency of 
the Courts and view the facts of the case in the light of the first 
principles of the law of negligence rather than to seek to establish 
an analogy between the facts of this case and those obtained in 
decided cases. Negligence is want of can* in the circumstances, 
and every case must be determined upon its own set of facts. An 
observation upon this point of Lord Finlay, in the case of Craig v. 
(ilaagou> Carp. (1919), 35 T.L.U. 214, at 216, is quite instructive. 
His Lordship was then dealing with a case of injury to the person 
arising out of alleged negligence on the part of the driver of a 
tram-car. He says:—

The use of cases was for the profitions of law which they contained, 
and it was of no use to compare the special facts of one case with the special 
facts of another for the purpose of endeavouring to ascertain the conclusion 
to be arrived at in the second case.

In determining the question of liability in all such cases as the 
one before the Court, it is necessary to examine the conduct of 
both parties in the circumstances, and note the 1 taring that the 
acts of each had ui>on the resultant injury. Want of care must lie 
posited as the cause of the injury. Then whose incuria was the 
proximate or active cause of the accident? Liability is established 
where it is shewn that the party injured had some legal right to be 
on the locus of the accident and did not know of a peril to his 
safety that was known to the defendant, but in respect of which 
he took no care to warn the plaintiff.

Holmes, J., in the case of Commonwealth v. Pierce (1884), 
138 Mass. 165, at 176, says:—

So far as civil liability is concerned, at least, it is very clear that what 
we have called the external standard would be applied, and that, if a man’s 
conduct is such as would be reckless in a man of ordinary prudence, it is 
reckless in him. Unless he can bring himself within some broadly defined 
exception to general rules, the law deliberately leaves his idiosyncrasies out of 
account, and peremptorily assumes that he has as much capacity to judge and
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to foresee consequences as a man of ordinary prudence would have in the same 
situation. In the language of Tindal, C.J., “Instead, therefore, of saying 
that the liability for negligence should be coextensive with the judgment of 
each individual, which would l>e as variable as the length of the foot of each 
individual, we ought rather to adhere to the rule which requires in all cases 
a regard to caution such as a man of ordinary prudence would observe."

' Vaughan v. Mcnlove (1837), 3 Bing. (N.C.) 468, at 475, 132 
E.R. 490.

To succeed in the present instance, the suppliant must bring 
the circumstances of his case within the ambit of sec. 20 of the 
Exchequer Court Act. There must be, 1st, a public work; 2nd, 
there must be negligence of an employee or servant of the Crown 
while acting within the scope of his duties or employment, and 3rd, 
the accident must Ik» the result of such negligence.

Coming back to the course pursued by the suppliant on the 
night of the accident, it must l>e noted that there is a road indicated 
on the plan at the back of the station, joining when travelling west, 
the King’s highway which runs north under the viaduct in question. 
Then both to the northeast and southeast of the letter N, on the 
plan, there an» good travelled roads leading from the King’s high­
way, to the freight shed and therefrom to the cars of potatoes in 
question.

leaving the station, the suppliant could and should have gone 
to his cars in that way, or on leaving his hotel, which was to the 
west of letter X, he just had to walk east almost straight down to 
the freight shed. However, he says he was unfamiliar with Mont- 
Joli, and did not know of the roads; but, that is no excuse for 
running througli a busy railway yanl or any dangerous locality 
in Mont-Joli. He could easily have enquired and l>een told.

He had gone across the yard in the afternoon, without inter­
ference or objection from the railway company. The most favour- 
aide construction of the suppliant’s complaint is that he was in 
the railway yanl, or at the place in question, in pursuance of a 
usage by the public, which usage was permitted passively by the 
railway company. It does not go further than this. The suppliant 
was not passing over the tracks at a crossing or orf a road which 
had l>een adopted or recognised by the railway company; but was 
simply making use of this “short cut” from one place to another, 
which is said to have been used by many persons for convenience. 
Such user of the tracks or “short cut” is unquestionably dangerous
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and regarded as an intrusion upon the legal rights of the railway 
who maintain their railway yard solely for the purpose of operating 
the railway. It is not easy to see how such a user of the railway 
yard by the public could be xvholly prevented without force, which 
would be attended with difficulties that might not l>e overcome 
without the imposition of unnecessary burdens upon the railway 
company. Conceding, however, that the suppliant had the tacit 
and passive permission, resting upon usage, to walk through the 
railway yard and that in the circumstance he might be termed a 
licensee, his presence there was not especially invited and was of no 
advantage to the railway company.

Where a licensee, for his own benefit, is upon the premises of 
a railway, without objection from it, such railway company cannot 
be said to be under the legal duty to guard such licensee against 
the obvious risks and dangers attending his crossing or walking 
through a railway yard at night, to get to his cars at the freight 
shed, when his business can be looked to by following the safe 
roads made and provided by the company to reach the freight 
shed or the siding adjoining thereto. In other words, the licensee 
must under such circumstances l ake care of himself in using the 
premises as he finds them at the time he made his contract for 
transportation, and is not entitled to be protected from existing 
conditions upon the property in their ordinary state, Sullivan v. 
Waters (1864), 14 Ir. C.L. 460.

The suppliant might have the right to complain of a wilful 
act of the railway company in running him down or of traps and 
pitfajls, which would be an allurement to unexpected dangers. 
There is no natural or possible relation between the injury and the 
fact that there was no cattle fence at the viaduct or that the latter 
was not lighted, as requested by the municipality, for its traffic. 
That is nihil ad rem. Had he not crossed the railway yard, had he 
not lost his way, there would have been no accident. As the station- 
master at Mont-Joli testified: “We do not give permission to pass 
over the tracks, but we do not prevent any one from doing so.” 
The suppliant had no right to be where lie was at the time of the 
accident, and in no case, can this passive leave to go across without 
objection, referable to the obliging act of the Crown, be said to 
give rise to a legal right of action. A W'rongful act cannot impose a 
duty. There is no act of negligence on behalf of any officer or
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servant of the Crown, which caused the injury. The proximate 
and direct cause of the accident is the obvious incuria, want of 
elementary prudence for the suppliant to venture on a dark night 
through a busy railway yard, and to wander and grope his way 
therein to his cars which were accessible through a good travelled 
road, free from any such dangers.

A man gifted with ordinary prudence would not, at night, have 
ventured through tliat yard. He should have reached his destina­
tion by the ordinary road, and not choose to go through the yard. 
Volenti non fit injuria. As tietween himself and the railway com­
pany, he has obviously shewn greater incuria and the railway can 
only be liable for cases of negligence.

The accident 1 icing obviously the result of the suppliant’s 
incuria and imprudente, he is adjudged not entitled to any portion 
of the relief sought by his jietition of right.

Judgment accordingly.

STANFORD v. THE IMPERIAL OIL Co.

Nova Scotia Supreme Crurt, Russell and Ijonglcy, JJ., Ritchie, E.J., and 
Chisholm, J. December, 18, ldtO.

Injunction (8 I F—56)—Stoppage of flow of stream—Damages to 
property—Right to injunction. .

An injunction will lie granted when it apnears to the Court to be 
just or convenient under the circumstances. Damage caused by cutting 
off the How of water to which a party is entitled is an obvious case.

[Stoll me yer v. Trinidad Lake Petroleum Co., (1918) A.C. 485, dis­
tinguished. See Annotation, When Injunction Lies, 14 D.L.R. 460 ]

Appeal by defendant from the judgment of Harris, C.J., 
in an action claiming an injunction to restrain defendant from 
obstructing and diverting water, flowing through plaintiff’s lands, 
in such a manner as to interfere with plaintiff’s rights as owner and 
occupier of such lands. Affirmed.

H. Mclnnes, K.C., and S. Jenks, K.C., for appellant:
J. L. Ralston, K.C., and T. W. Murphy, K.C., for respondent. 
W. A. Henry, K.C., for the Acadia Sugar Refining Co.
The judgment of the Court was delivered by 
Ritchie. E.J. :—This is an appeal from Harris, C.J. I am in 

entire accord with his judgment and adopt it without going over 
the same ground.
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It was urged by Mr. Jenks, for the defendant, that injunctions 
are granted because continual user ripens into right, and that the 
reason for an injunction was taken away by sec. 5 of 9-10 Geo. V. 
1919 iN.S.), eh. 5.

Two cases were cited on this point: Harrop v. Hirst (1808), 
L.R. 4 Exch. 43, and Roberts v. Gwyrfai District Council, [1899] 
2d., m

These cast-s aie authorities for the proposition that where 
the plaintiff has suffered no actual personal damage or incon­
venience an injunction may be granted on the ground that user 
may ripen into right; that is one ground on which an injunction 
may be granted, but no authority was cited and I venture to say 
that no authority can be found, for the proposition that it is the 
exclusive ground for an injunction in cases of this kind.

An injunction is granted when it appears to the Court to be 
just or convenient under the circumstances. If Harris, C.J., is 
right, as I think he is, the defendants for their own purposes 
were diminishing the flow of water to which the plaintiff was 
entitled, thereby causing him damage. It would, I think, be 
difficult to find a more obvious case for an injunction. The point 
was made that all the circumstances of the case should be taken 
into consideration. I agree, but I think that was exactly what 
Harris, C.J., did. He said:

I think I have no alternative to granting an injunction, but as there seems 
to be sufficient water until the dry season comes on, I will suspend the issue 
of the injunction until August 1, 1920, and trust that the parties will be able 
to arrange a satisfactory' working basis, or that defendant will be able to 
make other provision for a water supply in the meantime.

Stollmeyer v. Trinidad Lake Petroleum Co., [1918] A.C. 485, 
was cited. In that case a sensible diminution of water was 
caused by the works of the defendant company. The plaintiff’s 
law! was unsuitable for agriculture and was not used for any 
purpose. He was not damnified. The Court held, at p. 486:

That the appellants’ rights were being infringed, and that they were 
consequently entitled to relief; that under the circumstances of the case 
there should be declarations as to their rights, but that no injunction should 
issue until the resjxmdents had had time to execute works which would enable 
them to conduct their operations differently; that it should be ordered accord­
ingly that the respondents undertaking to pay from time to time any pecuniary 
damage which the Court of first instance should find that the appellants had 
suffered, the appellants should have liberty to apply to that Court for an 
injunction after a period of 2 years.

N. S.

8. C.
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The plaintiff in that ease, as I liavv said, was not danmilieil; 
8. C. the defendants’ counsel undertook to pay any damage» that 

Stankcikd might be found to have accrued ; the Court under these eircum-
**• utjuuTK while bnldimr that, the nbihitiff wrk ontitleil tn r*»liof lioli 1

Imperial up the injunction to give the defendants time within which 
Oil_(_o. find some means of securing themselves in their ojierations.find some means of securing themselves in their o])e rations.

I am wholly unable to see tliat the case has any application 
to the case at Bar.

The appeal, in my opinion, should l>e dismissed with costs.
Appeal dismissed.

ONT. FLEET v. CANADIAN NORTHERN QUEBEC R. Co.

Ontario Sujtreme Court, Latchford, J. November 20,1920.8. C.

Carriers (§ III D—406)—Freight shipped—Perishable goods—Con­
signee NOTIFIED OF ARRIVAL—DELAY—ÜOODS DAMAGED—BURDEN 
OF PROOF ON PLAINTIFF.

Iii a suit for damage to jiotatoes shipped to the plaintiff, the onus 
is upon him to prove that the damage occurred while the potatoes were 
under th. control of the defendants.

On the lapse of a reasonable time after knowledge of the arrival of 
goods at their destination by the consignee, the carriers are liable as 
warehousemen on!v, that is, for negligence.

[Chapman v. Great Western It. Co. (1880), 6 Q.B.D. 278; Richardson v. 
Canadian Pacific R. Co. (1890), 19 O.R. 309; G.T.R. Co. v. McMillan 
(1889), 16 Can. 8.C.R. 543, referred to.]

Statement. Action to recover damages for loss suffered by the plaintiff 
by injur>r to goods in transit on the defendants’ railway.

A. E. Honeywell, for plaintiff ; G. F. Macdonnell, for defendants. 
Latchford, j. Latchford, J. :—This action is brought by a produce-merchant

of Ottawa against «the defendants, who are common carriers, 
for damages resulting from the loss sustained by the plaintiff 
on a shipment on the 15th January, 1920, by the defendants’ line 
of railway, of a car-load of potatoes from a siding near Huberdeau 
station, about 40 miles north of St. Jerome, in the Province of 
Quebec, to the City of Ottawa.

The plaintiff alleges that the potatoes when shipped were in 
good order, and that when delivered to him at Ottawa they were 
greatly depreciated in value, owing to the fact that they were 
frozen, through the neglect or default of the defendants in not 
keeping the car properly heated while in transit from Huberdeau 
to the point of delivery at Ottawa.
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The defendants assert that the potatoes were carried at the 
owner's risk of deterioration, and deny that they entered into 
any contract to heat the car, although they did supply it with 
two heaters, which were kept burning from the time the car was 
loaded until it was unloaded. They also allege that the potatoes 
were not fro son while in their possession.

Upon the evidence I find that the potatoes were not fro sen 
when loaded near Huljerdeau.

Ixjading was begun on Tuesday the 13th January about 
1 p.m., and was finished on Wednesday about 5 p.m. Four 
hundred anil thirty bags of jiotatoos were placed u|xm the car, 
which was a potato car, or a car used as a refrigerator car in 
summer, and in winter for the shipment of potatoes and other 
commodities likely to be affected by frost. At each end of such 
cars is a small Qompartmcnt, in which ice is placed at times for 
refrigerating purjioses, and stoves at other times for the pro­
duction of heat. The car, although an old car, corresponded to 
the description ordered from the defendants by the plaintiff, and 
while loading w as going on the heaters were working well and kept 
supplied with oil.

The weather on Tuesday afternoon was mild, but was some­
what colder on Wednesday. The records of the meteorological 
service of Canada, filed at the trial, indicate that on the 14th the 
maximum at Huberdeau was 9° and the minimum -10°. On the 
15th it varied there from -3° to -34°. The time of maximum or 
minimum temperature is not stated, but it is not improbable that 
the minimum was as usual some time during the night.

The ship]*‘r telephoned from Huberdeau to the agent of the 
defendants at St. Jerome on the 14th, and asked for a bill of 
lading. In reply the agent informed him that he could not give 
a bill of lading until the car arrived at St. Jerome mid was found 
to be in good order. The car was picked up at Huberdeau on the 
morning of Thursday the 15th, and taken to St. Jerome, where 
it was inspected and found to be in good order, with the heaters 
burning. The agent then issued a bill of lading, which the shipper 
attached to a draft for the price of the potatoes, and forwarded 
by mail to La Banque Nationale, Ottawa.

The potatoes arrived at Ottawa on the evening of Thursday 
the 16th. The weather was colder there than on the previous
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day, the maximum ami minimum tem|>craturos lieing -2° to -18". 
Karly on the following morning the heaters were inspected. They 
were burning and in apjrerently good condition. A clerk in the 
freight office of the defendants says that she telephoned to the 
plaintiff’s place of business about 10 a.m.; that the plaintiff 
came out in the afternoon and asked permission to inspect the car; 
but that, as he had not the bill of lading with him, his request
was not complied with. Zero weather still prevailed------ 4° to
-25°.

The plaintiff states that he was not notified of the arrival 
of the ear until 9 a.m. on Saturday the 17th; that he went to the 
bank as soon as it was ojK-n, paid the draft, which was for $1,017.80, 
and proceeded to the freight-shed, where he paid the freight, 
$89.70, and a charge of $5.85 for switching the car from the 
tracks of the defendants to a point about a mile nearer to the 
plaintiff’s place of business on the tracks of the Grand Trunk 
Railway Company. An additional charge of $2 for heating 
was omitted by mistake from the original freight-bill, and was 
afterward, on demand, paid by the plaintiff. It does not apjwar 
that Pleet examined the )>otatocs on Saturday when at the freight 
office of the defendants.

The heaters were burning on Saturday morning when Barctte, 
one of the defendants’ men, inspected them. The car lay on a 
siding until 3.30 on Saturday afternoon, when it was moved to the 
tracks called "exchange tracks" between the defendants’ and the 
Grand Trunk system. About 10.30 on Saturday night it was 
placed on the delivery or truck tracks of the ( Irand Trunk Railway, 
at the central station, as requested by the plaintiff—too late, 
however, even had the plaintiff l>ecn then notified, to permit of 
its being unloads! that night. The weather was less severe on 
Satunlay, 17° to -8°.

On Sunday morning, about 7.10, the car was examined by a 
freight ioreman of the Grand Trunk Railway. He found both 
heaters burning and tested the temperature inside the car-door, 
finding it to l>c 40°. Outside the thermometer registered from 
sero to -14*.

At about 11 a.m. on Monday, Mr. Charles H. Snow, a fruit 
inspector for the Dominion Government, in the discharge of his 
duties and of his own motion, opened the car and found the con­
tents to be, he states, “frosen solid."
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Mr. Snow’s was the only inspection of the car made between 
Sunday morning and Tuesday morning.

Although notified early on Monday of the arrival of the car 
at the delivery tracks, the plaintiff took no steps to unload it on 
that day. He says that it was impossible to unload it owing to 
the extremely cold weather prevailing. This cannot be the 
true reason, as unloading was proceeded with on Tuesday morning, 
when the temperature was still below zero. The records for 
Ottawa are for Monday -6° to -29°—and for Tuesday -2° to 
-28°. That the plaintiff did not wait for a milder day was doubt­
less due to his inability to supply from stock the demands of his 
customers.

The plaintiff’s men found the i>otatocs badly frozen, and at 
once notified the plaintiff and the railway officials.

There is a conflict of testimony as to the condition of some of 
the potatoes. Two witnesses for the defendants depose that 
the upper layer of bags were damp or wet, indicating that the 
contents had been frozen and had thawed; and, while this cir­
cumstance was unobserved or denied by the plaintiff and his wit­
nesses, it may well have been the case at the time the car was 
opened. The temperature would naturally be higher where the 
currents of heated air arising from the burners at each end of the 
car would meet than at any other place not directly affected by 
radiation from the heaters themselves; and frozen potatoes in 
the top layer, especially near the centre of the car, would l»e the 
first to be thawed. In any case the wet bags would freeze dry 
very soon after the car was opened. •

Whether certain bags were wet or not is, I think, unimportant. 
The point is, however, stressed by the defendants, as indicating 
that the potatoes were frozen at or before shipment. All it does 
indicate is that some frozen potatoes were thawed before Tuesday 
morning.

I find that the potatoes were not frozen when ship|>cd or when 
inspected at St. Jerome. Between the morning of the 15th and 
the morning of the 19th, it is certain that they were badly damaged 
by frost. Just when in the interval the damage was done, it is, 
I think, impossible to conclude, except as a matter of probability.

At Ottawa, zero weather had been continuous from the 15th 
to the 20th, except during some hours on the 17th, when the
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OWT* mercury rose to 17'. The cold was even more severe on the 18th,
8. C. 19th, and 20th than it had l>een on the three days prior to the
IYeit 18th. From 3.30 in the afternoon of the 17th, the car was stand-

Cana'dian on 8^mgs, except while in motion for about a mile.
Northern If Mr. Snow’s opinion is well-founded, and I know of no reason 

if'co0 f°r doubting it, that the potatoes were more likely to frecie
, — . while the car was at rest than when in motion, they were pro-

bably frozen after their arrival at Ottawa.
I find that the plaintiff, notwithstanding his denial, was 

notified on the morning of Friday that the potatoes had arrived 
on the previous evening at the )ioint 10 which they were consigned, 
and that he went out to the defendants' freight-stotion on the 
afternoon of that day. He had ample time to have taken delivery 
on Friday if he had first paid the consignor’s draft and obtained 
the bill of lading.

Time began to run against him from Friday morning, when 
he had knowledge of the arrival of the car, though formal notice 
mailed on that day did not reach him until the morning of Satur­
day.

It is well-established law that on the lapse of a reasonable 
time after knowledge, actual or implied, on the part of a con­
signee, of the arrival of his goods at their destination, the liability 
of the carriers undergoes a change and they are thereafter respon­
sible as warehousemen only, that is, merely for negligence: Richard­
son v. Canadian Pacific R.W. Co. (1890), 19 O.R. 369; Grand 
Trunk fi.W. Co. v. McMillan (1889), 16 Can. S.C.R. 543, 555.

“What will amount to reasonable time is sometimes a question 
of difficult}', but as a question of fact, not of law. As such it 
must depend on the circumstances of the particular case:” per 
Cockbum, C.J., in Chapman v. Great Western R.W. Co. (1880), 
5 Q.B.D. 278, 282.

In this case the most obvious circumstances are the known 
susceptibility of potatoes to damage from frost, their shipment 
in mid-winter from a point well to the north in Quebec, the into sity 
of the cold continuously prevailing during loading, transit, and 
the delay after notice of arrival, the greater danger from frost as 
stated by Mr. Snow while the car wras not in motion, and the 
proximate incidence of a Sunday, when unloading would be 
illegal, and further exposure inevitable.
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In the Chapman case, Lord Chief Justice Cockbum observes 
(pp. 281, 282) that the consignee “cannot, for his own convenience, 
or by his own laches, prolong the heavier liability of the carrier 
beyond a reasonable time.”

It was merely as a matter of convenience that the plaintiff 
desired the defendants to switch the car to the exchange tracks 
with the connecting railway. After Friday evening—a reasonable 
time for unloading having elapsed—the defendants were, in 
my opinion, liable only as bailees. Negligence subsequent to 
that time not having been proved against them, their only lia­
bility is as carriers for acts done or omitted before Friday evening, 
unless their position is altered to their prejudice by the switching 
contract made with the plaintiff.

Under sec. 1 of the conditions of the bill of lading, the carriers 
of the goods therein described are declared to be liable for any 
loss thereof or damage thereto except as thereinafter provided.

Section 2 of the conditions provides, inter alia, that, in the 
case of shipments from one point in Canada to another point in 
Canada, the carrier issuing the bill of lading, in addition to any 
other liability thereunder, shall be liable for any loss, etc., from 
which another carrier to whom the goods arc delivered is not 
by the terms of the bill of lading exempt, "caused by or resulting 
from the act, neglect, or default of any other carrier to whom 
such goods may lie delivered in Canada ... or over whose 
line or lines such goods may pass in Canada ... the onus 
of proving that such loss was not so caused or did not so result” 
being upon the carrier issubig the bill of lading. The defendants 
are not, by any other provision, exempt from liability for loss 
occasioned by the other carrier.

The defendants arc thus made responsible for any loss to the 
plaintiff caused by the act, neglect, or default of the Grand Trunk 
Railway Company, and must satisfy the Court that the plaintiff’s 
loss was not so caused.

The onus cast upon the defendants by sec. 2 has, I 6nd, been 
fully discharged. Affirmative proof has been given that the loss 
was not caused by or resulting from the act, neglect, or default 
of the other carrier. The car was promptly moved, the heaters
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were in good order and burning on Sunday morning when inspected, 
8. C. and on Tuesday when the car was opened. It is, I consider, 
|,l rtT fairly to lie inferred that they were burning during the interval.

At common law and under sec. 1 of the bill of lading, the
Canadian
Nohthkkn defendants were liable, as and while carriers, for damage to the 

c potatoes, unless the damage can be attributed to the “act of
God" or an "inherent vice in the goods" mentioned in sec. 3.

Inflomv.McPherson(1842),6U.C.Q.B.(O.S.) 360, Robinson, 
C.J., says (p. 364) : “Nothing is better settled than that, in the 
case of common carriers, the rule which makes them in effect 
insurers against all risk (with the two exceptions specified) is 
inflexible." The exceptions referred to are the act of God and 
the King’s enemies. "Act of God" he defines (p, 364) as “such 
an accident as must in its nature have been wholly independent 
of human means.” His Lordship observes further (pp. 365,366) : 
“We must presume the law to be founded on good reason ; and, at 
any rate, if it is clearly with the plaintiff, it is our duty to give 
him the benefit of it. On the other hand, before we throw the 
loss upon the defendants, not on the ground that they have been 
in any way to blame, but simply because they came within a rule, 
which, whether it be fair or not, is inflexible, it is obviously neces­
sary that we should be satisfied that the case comes rially within 
the rule."

In the present case the plaintiff has failed to prove—and the 
onus was on him to prove—that the damage to the potatoes took 
place while they were under the control of the defendants. As I 
have stated, the probabilities all favour the conclusion that the 
freesing occurred after the car had passed out of their possession.

In two American cases—II of/ v. American Express Co. (1869), 
43 Mo. 421, and Toil v. Pacific li.lt. Co. (1876), 63 Mo. 230, it 
was held that frceiing was an act of God.

In West Virginia, where frost doubtless more commonly pre­
vails than in Missouri, the freesing of a quantity of potatoes was 
held not to fall within the definition of a cause operating without 
any act or interference from man: Mcflraw v. Baltimore and 
OhioR.R.Co. (1881), 18 W. Va. 361. After stating several defi­
nitions of “act of God", including that of laird Mansfield in 
Forward v. Pillard (1785), 1 T.R. 27, Mr. Justice Patton observes 
(18 W. Va. at p. 365): “It seems to me that freezing weather
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coming especially in that season of the year” (February 13-16) 
“cannot be brought within the definitions above given of the act 
of God." The defendants were held liable because they had not, 
at a time when cold weather might be expected, promptly moved 
the potatoes after loading was completed.

The inherent vice or character of potatoes—their susceptibility 
to damage from low temperatures—imposed upon the defendants 
in the present case the duty of moving the potatoes as soon as 
possible; but it is not suggested that there was any delay on the 
part of the defendants. They manifested in fact the utmost 
expedition in moving the car, and in notifying the plaintiff of 
its arrival at Ottawa.

None of the allegations that the defendants were negligent has 
been proved. The contrary has, in fact, been established. The 
car supplied was of the type asked for by the plaintiff. The 
method of heating it was that known to him to be in common use 
on such cars. The heaters were in good order, well supplied with 
oil, inspected from time to time, and kept burning. More the 
defendants could not do.

The plaintiff, on the other hand, did not exercise ordinary 
business prudence. He should have anticipated that the delay 
in unloading in continuous sero weather—a delay for which he 
alone is responsible—would result precisely as it did result. 
His action wholly fails, and is dismissed with costs.

Action dismissed.
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WELLAND HOTEL AND BEAUCHAMP v. CITY OF MONTREAL.
Quebec Superior Court, Mercier, J. September 8, 1919. QUE.

Companies (§ VI F—357)—Winding-up—Liquidator carrying on busi- S. C. 
ness—Expenses—Preferences -W unit RAT* BüMNKM TAX.

Where a liquidator has been duly authorised to carry on a company's 
business, whereby certain assets have been realised, the expenses of the 
employees, the fees of the liquidator and inspectors, the costs of the 
attorneys, the costs of the first seizure, and the rent during the period of 
liquidation, all have preference under the Dominion Winding-up Act,
R.8.C. 1906, ch. 144, to any claims by the City Corjiorntion for water 
rates and business tax.

When a company in Quebec is being wound up under the Dominion 
Winding-up Act, the distribution of moneys must be made in accordance 
with that Act and not under t he Civil Code of Quebec.

Action contesting the distribution made to the creditors by Statement, 
the liquidator of a company and claiming priority for certain 
claims. Dismissed.
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QUE.
8. C.
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Montreal.

Mercier, J.

Lamothe, Gadbois and Nantel, for Beauchamp.
Laurendeau, Archambault and Co., for the City of Montreal.
Mercier, J.:—The liquidator of the company had prepared a 

statement shewing the distribution to creditors of the sum of 
$10,278.37, realised by time.

The City of Montreal contested this distribution. It alleges 
that it produced a claim of $066, for water rates and business tax 
for the year 1917; that this claim is privileged, but was not placed 
in its pro|>er class of creditors; tliat the claim of the contestant 
takes precedence of the fees of the liquidators and insix*ctors and 
all other exjjenses of the insolvent estate, other than those neces­
sary for the inventory and the sale of the property, subject to the 
privileged claim of the contestant and for the distribution of the 
proceeds of the sale of the projierty.

The liquidator replies, in substance, that he was duly authorised 
to carry on the company's business, and that by reason thereof he 
has been able to realist* assets of $10,278.36; that the amounts 
made to rank in priority to that of the contestant represent the 
ex]x*nse8 of employees required to carry on the commercial business 
of the hotel, the fees of the liquidator and inspectors, the costs of 
the attorneys necessary to the liquidation, the costs of the first 
seizure and the rent during the period of liquidation, namely, 
claims which, under the Dominion Winding-up Act, all have 
preference to that of the City of Montreal for water rates and busi­
ness tax.

The Su]x*rior Court dismissed the contestation of the City of 
Montreal for the following reasons:—

Deciding on the merits: Considering that this is a matter of the 
liquidation of a joint stock company, and that such liquidation is 
governed by a Dominion statute, namely, the Winding-up Act, 
R.S.C. 1906, ch. 144; that ch. 144 contains, in the matter of the 
liquidation of companies with capital stock, special provisions 
which the Court shall apply tiefore all other general laws and that 
it is only when this chapter is silent that recourse must be had to 
such general laws; that under the said ch. 144 the liquidator of 
such companies may under the authority of the Judge of a Court, 
carry on business during the liquidation of the company, if it is 
in the interest of the creditors to do so; that, in the present case,



56 D.L.R.] Dominion Law Reports. 413

the liquidator was duly authorised to carry on, in the general 
interest of the creditors, the business of the said company in 8. C. 
liquidation, and, also to do everything legit:mate to attain the Welland 
end in view; that the liquidator has so carried on the business of Hotel 
the company up to November 22, 1907, the date on which he Beaithamp 
finally liquidated the assets of the company, the said liquidation ^ or 
bringing in a total sum of $10,278.36, made up as follows: Proceeds Montreal. 
of sales made from April 15,1917, to Novemt>cr 22,1917, $8,344.21 ; Mercer, j. 
sale en bloc to R. A. Fuller, $1,900; sale of merchandise $34.16; 
that the liquidator then proceeded with the distribution of the 
moneys arising from the liquidation of the assets and did so in the 
way set out in this said statement, and that the question is now 
whether such distribution was made according to law; that under 
R.S.C., 1906 ch. 144, sec. 92, “all costs, charges and expenses properly 
incurred in the winding-up of a company, including the remunera­
tion of the liquidator, shall be payable out of the assets of the 
company in priority to all other claims”; that the contestant 
does not contest, in this case, the legitimacy and the quantum of 
the claims of the creditors as ranked in the statement, but only 
contests their ranking, claiming to have the right to rank before 
them and in preference to them ; that the evidence shews that all 
the debts which have been ranked in preference to that of the 
contestant, except those of Beaubien and Lamarche and MacKay 
and Place, solicitors, are the claims which arose during the carrying 
on of the business of the company in liquidation, and tliat these 
claims have been productive of the $10,278.36 realised by the 
curator, less a sum of a hundred and some dollars forming the sole 
asset of the company at the very moment it was put into liquida­
tion, if we except, besides the license held by the company, the 
claims of Beaubien and Lamarche and MacKay and Place having 
a right to their rank seeing that they were attaching creditors at 
the time the company went into liquidation ; tliat all the claims 
so ranked are absolutely privileged under the said Act and are so 
even within the spirit of the common law, in view of the circum­
stances which surrounded their creation and that, therefore, the 
contestant’s right to contest is ill founded both in fact and in law, 
the present statement of the liquidator, the costs, charges, expenses 
and debts constituting these claims having been contracted by the 
said liquidator in the general interests of the liquidation ; the 
decision given on May 15, 1919, by Guerin, J., in Re Carlton Ltd.,
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and Beauchamp*, and also the decision given on January 10, 
1917, by Maclennan, J., in Re Colonial Toy & Show Case Co. 
(1917), 53 Que. S.C. 420, consequently, dismisses the contestation 
of the contestant with costs. Judgment accordingly.

•The judgment of Re Carlton, Ltd., and Beauchamp:—Considering that 
the legitimate expenses and costs of the liquidation of a company, which 
include the remuneration of the liquidator, are payable out of the assets of 
the company and in preference to all other claims: R.S.C. 1U06, ch. 144, 
see. 92; that the amount of the liquidator’s account has already been fixed 
by judgment of this Court at the sum of $1,379.45; that by judgment of this 
Court, on September 5, 1918, the liquidator was authorised to carry on the 
business of the company until the assets were sold, or until he might be 
otherwise ordered ; that, in order to make such judgment effective must make 
purchases and pay wages the validity of which is not contested, and which 
amount to the sum of $21,404.20; that this expense of $21,404.20 was incurred 
by the liquidator in the interest of all the creditors, and forms a charge on the 
liquidation, and which is also a privileged claim under R.S.C. 1906, ch. 144, 
sec. 92; that there are also included the following items: Messrs, de Sola and 
McNaughton, costs of solicitors, $166.10; M. Ant. Lamothe, costs of solicitors, 
$158; transfer of license, $179; inspector’s fees, $6; Strathcona Assurance, 
$61.66; P. de Chateauvert, insurance premium, $39.60; newspapers, for 
notices, $21.20; Marcotte, for auction, $99.86; that the claims of those supply­
ing provisions and of servants of the liquidation are privileged upon the 
proceeds of the sale of all the assets of the liquidation, likewise fixtures, under 
the said judgment of September 5th, 1918, authorising the liquidator to carry 
on the business of the company; that under the explicit wording of the Wind- 
ing-up Act, R.S.C. 1906, ch. 144, sec. 92, creditors contesting cannot, as owners 
of the premises leased, found a claim under art. 1994, C.C. (Que.), against 
creditors, supplies of provisions and servants’ wages while the liquidation is 
proceeding, all having been authorised in the interest of all the creditors by 
the said judgment of September 5, 1918; that the contesting creditors might 
if they had so desired have applied to the Court as such creditors, and ask 
that the liquidator be ordered to cease doing these things, and the Court 
might then have exercised its discretion and ordered accordingly, if such was 
in the interest of the liquidation; that the contesting creditors have not deemed 
it their duty to make such request, and, in default of evidence to the con­
trary, it is to be presumed that the curator was guided by the advice of the 
inspectors, and that they acted in the interest of all the creditors; that the 
contesting creditors are erroneously described, in the statement of distribu­
tion, as ordinary creditors; that on the contrary they arc privileged creditors, 
and are entitled to be recognised as such; considering, however, that this 
fact cannot, under the circumstances, be of any practical utility, in view 
of the payment of $625, which has been already made to them; that the 
assets of the liquidation are exhausted, and that there is no legal way to increase 
their dividend as privileged creditors or as ordinary creditors; considering 
that the contesting creditors have given no evidence which would justify the 
Court in changing the dividend sheet, and that they have no right to complain 
of the disposition which was made of their claims; that the contestation of the 
dividend sheet is not justified; dismisses the contestation of the contesting 
creditors with costs.
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SMITH v. MOATS.
Saskatchewan Court of Apjwal, Haultain, C.J.S., Newlands, Lamont and 

El wood, JJ.A. December 28, 1920.

Damages (§ III J—200)—Loan of article for specific purpose—Used
FOR ANOTHER PURPOSE—INJURY TO ARTICLE.

A party loaning an article to another party for a specific purpose is 
entitled to damages for injuries occurring to the article when the same 
was being used by the borrower, or his servant, for an unauthorised 
purpose;.

[Coggs v. liernard, (1704), 2 Ld. llaym. 909, 92 E.R. 107; Murray v. 
Collins (1920», 53 D.L.lt. 120, 13 S.L.IÎ. 310, applied.]

Appeal by defendant from the trial judgment in an action for 
damages for injuries to an engine which plaintiff had loaned to 
defendant. Affirmed.

G. H. Barr, K.C., and H. D. McMurchy, for appellant.
F. W. Turnbull, for respondent.
Hat ltain, C.J.S., concurs with Elwood, J.A.
Newlands, J.A.:—In this case the plaintiff loaned the defend­

ant, gratis, his engine, to pull the defendant’s engine around the 
yard for the purpose of starting it, the pistons operating in the 
cylinders 1 icing so tight that that was the only way of starting it. 
Before this work was completed, the defendant’s hired man took 
the plaintiff’s engine to pull a separator from the end of the 
pasture field to a place near the defendant’s house, a distance of 
some 80 rods. While doing this work the crank-shaft of the 
plaintiff’s engine broke. This action was brought for the damage 
sustained.

There is a conflict in the evidence as to whether the break was 
caused by the negligence of the defendant or by a defect in the 
crank-shaft due to crys a Ui nation.

I do not consider that it is necessary for us to consider this 
conflicting testimony, beev jsc the engine was damaged while being 
used for a purpose not authorised by the plaintiff when he loaned 
it to the defendant, therefore, the defendant is liable for all injuries 
occurring while being so used.

Lord Holt, C.J., in Coggs v. Bernard (1704), 2 Ld. Raym. 909, 
at 915, 92 E.R. 107, lays down the law as follows:—

As to the second sort of bailment, vie., commodat uni or lending gratis, 
the borrower is bound to the strictest care and diligence, to keep the goods, 
so as to restore them back again to the lender, because the bailee has a benefit 
by the use of them, so as if the bailee be guilty of the least neglect, he will 
be answerable: as if a man should lend another a horse, to go westward, or 
for a month; if the bailee go northward, or keep the horse above a month, if
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any accident happen to the horse in the northern journey, or after the expira­
tion of the month, the bailee will be chargeable; because he has made use of the 
horse contrary to the trust he was lent to him under, and it may be if the 
horse had been used no otherwise than he was lent, the accident would not 
have befallen him.

For these reasons, the appeal should be dismissed with costs. 
I would fix the damages at the amount specified in my brother 
Elwood’s judgment.

Lamont, J.A., concurs with Elwood, J.A.
Elwood, J.A.:—The trial Judge, inter alia, found the following 

facts:—
The plaintiff loaned the defendant his traction engine to be used by the 

defendant in hauling about defendant's own gasoline engine for the purjiofie 
of starting same. The plaintiff would have been willing that his engine be 
usc>d in any proiier way for any proper purpose, but no express i>ermission 
was given to use it save as above set up. The defendant caused the plaintiff’s 
engine to be used by his servant in hauling defendant’s separator over certain 
rough ground when the crank-shaft broke. On the evidence I am unable 
to come to a conclusion as to whether the accident resulted from improper 
operation or from a defect in the crank-shaft.

Judgment was given for the plaintiff, and from this judgment 
the defendant has appealed.

In Murray v. Collins (1920), 53 D.L.R. 120, 13 8.L.R. 310, 
this Court held that where a person hires an animal and takes it 
into his jKJssession and it dies while in his custody, the onus is 
upon him to establish that he took the care W'hich a prudent man 
would take of his own animals under the circumstances; that the 
onus was on the defendant to shew circumstances negativing 
negligence on his part. In the case at Bar, the trial Judge was 
unable to come to a conclusion as to whether the accident resulted 
from improper operation or from a defect in the crank-shaft. It 
was urged on behalf of the respondent that the crank-shaft was 
broken in consequence of the engine being driven by the servant 
of the appellant over rough ground without easing or releasing the 
clutch, and that, in consequence of this, a sudden and unusual 
strain was placed u]>on the crank-shaft, which caused it to break. 
On the other hand, evidence was given on behalf of the appellant 
that the crank-shaft broke through crystallisation.

I have to confess that, upon a perusal of the evidence, I have 
reached the same conclusion as the trial Judge, and am unable to 
come to a definite conclusion as to which of these causes the acci-



56 D.L.R.] Dominion Law Reiurts. 417

dent resulted from. The onus being upon the appellant to negative 
negligence on his part, I am of the opinion that that onus has not 
t>een discharged.

On this appeal, counsel for the appellant sought to introduce 
further evidence in support of the contention that the accident 
was due to crystallisation. The evidence consisted of the pro­
duction of a jiortion of the crank-shaft in question, shewing the 
break, and affidavits of various parties who had recently seen this 
portion of the crank-shaft and who gave it as their opinion that 
the accident was due to crystallisation. It apiiears tliat, some time 
prior to the trial of the action, certain parties on behalf of the Red 
Cross were collecting metals, to be aftei wards sold to realise money 
for Red Cross purposes, and in the process of this collection got 
possession of this crank-shaft. I am of the opinion, on the material 
before us, that the defendant by the use of reasonable diligence 
could have ascertained where this crank-shaft was. The résiliai­
ent had been examined for discovery before the trial, and on the 
argument before us it was stated by counsel that that examination 
disclosed sufficient information to have enabled the appellant to 
have discovered this crank-shaft if he had seen fit to endeavour to 
do so. In addition to this, I do not think that the proposed evidence 
is at all conclusive. Affidavits in answer to the affidavits filed by 
the appellant in support of the application to admit the new 
evidence were filed on behalf of the respondent, and these latter 
affidavits would go to shew that the break was not due to crystal­
lisation.

In my opinion, the proposed new evidence would leave the 
matter just as much, or about as much, abroad as it was before 
the admission of the evidence.

In Auger v. Lanças (1920), 52 D.L.R. 026, 13 S.L.R. 333, this 
Court held, that the Court will not admit new evidence in an 
appeal before it, under R. 654, unless it appears that such evidence 
is conclusive. I am therefore of the opinion that the proposed new 
evidence should not be admitted.

The respondent gave notice of a cross-appeal, asking to have 
the judgment varied by adding the following:—
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SASK. Cost of repairs............................................................. $ 2.02
q ^ Loss of profit on Baker’s threshing........................... 75.00
—!__" Extra cost of threshing plaintiff’s wheat................. 543.00

Smith Cost of four trips to Regina for repairs................... 100.00
,, v- Paid Baker for conveyance to Laiord...................... 5.00
Moats. ________

Elwood, J.A. $727 .02
Less amount allowed on tripe.................................... 10.00

$717.02
and by allowing the plaintiff $18.90 for the suit-case referred to in the 
statement of claim.

So far as the item “cost of repairs, $2.02“ is concerned, that 
amount should he added to the original judgment, as there must 
have been some error in computation; these repairs cost $139.27, 
and only $137.25 was allowed.

So far as the claims for loss of profit and extra cost of threshing 
are concerned, the trial Judge found on the evidence that the re­
spondent was not entitled to these sums as he never intended to do 
his own threshing, nor did he intend to use the engine to thresh 
for profit, and I would not disturb this finding.

So far as the next two items are concerned, the trial Judge 
held that there was no necessity for any trips to Regina, and I 
agree with him; and so far as the sum of $18.90 for suit-case is 
concerned, the suit-case was returned to the respondent after the 
action was commenced, and I would not allow him for that item.

In the result, therefore, I would dismiss the appeal with costs, 
and I would allow the cross-appeal to the extent of $2.02.

Appeal dismissed.

MAN. ST. VITAL INVESTMENTS Ltd. v. HALLDORSON AND CLEMENTS.

C. A. Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and Dennistoun, 
JJ A. November td, 1990.

Companies (8 IV D—85 —Sale op land—Companies Act, R.S.M., 1913, 
ch. 35, sec. 68—Interpretation of—Directory not restrictive. 

There is nothing in sec. 68 of the Companies Act, R.S.M., 1913, ch. 
35, that restricts or abrogates the rights of a land company to dispose of 
or convey its lands in any manner that would have been sufficient or 
effective prior to the passage of the section. The section is enabling 
and directory and not restrictive and exclusive.

[Houghton Land Corp. v. Ingham (1914), 18 D.L.R. 660, 24 Man. 
L.R. 497, distinguished.]
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Appeal by plaintiff from the trial judgment dismissing an 
action to recover the balance of purcliase-price under an agree­
ment of sale. Reversed.

W. P. Fillmore and R. T. Robinson, for appellant.
W. L. McLaws and A. M. Campbell, for respondent Clements.
//. A. Bergman, K.C., for respondent Halldorson.
Perdue, C.J.M.:—This is an action brought to recover pur­

chase-money due under an agreement for sale of land to the 
defendants. The main defence is that the sale in question was 
not specially authorised by a by-law of the board of directors of 
the plaintiff company under sec. 68 of the Companies Act, R.S.M., 
1913, ch. 35. Macdonald, J., before whom the case was tried, 
held that he was bound by the decision of this Court in Houghton 
Land Corp. v. Ingham (1914), 18 D.L.R. 660, 24 Man. L.R. 497, and 
he dismissed the action upon that ground. The other defences 
raised were decided by the trial Judge in the plaintiff’s favour. 
With these I need not deal beyond saying that I approve of the 
disposition the trial Judge made of them.

At the trial the plaintiff put in evidence an agreement for the 
sale of the lands in question by the plaintiff to the defendants 
and for the purchase of the same by the defendants at the prices 
and on the terms set forth in the document. This agreement was 
executed by the plaintiff company under its corporate seal, the 
name of the comjmny and the signatures of its president and one 
of its directors Iteing placed lieside the seal. The agreement was 
executed under seal by each of the defendants. There was no by­
law of the directors of the company produced which specially 
authorised the agreement under sec. 68 of the Conqianies Act.

In Houghton Land Corp. v. Ingham, 18 D.L.R. 660, 24 Man. 
L.R. 497, the majority of the Court of Appeal refused upon the 
particular facts of that case to enforce an agreement for sale of 
land by a land company to a purchaser, there being no by-law of 
any kind authorising or enabling the directors to sell. An import­
ant element in that case was that the defendant, although he 
executed the agreement, made no payment of purchase-money 
and repudiated the agreement within 2 weeks after signing it 
and before action was brought upon it.

In the present case the defendants made the first payment 
and never, so far as the evidence shews, repudiated the agreement.
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The defendant Clements when about to leave this Province a year 
after the agreement was signed, executed a quit-claim deed and 
left it in Hansson’s office. The latter was the general sales agent 
of the conqiany. This quit-claim deed was not accepted by the 
company.

A person who has not signed an agreement may bring an action 
to enforce it against another who has signed it. The defendant 
cannot in such a case object to the want of mutuality for want 
of execution of the agreement by the plaintiff, lreeausc the plaintiff 
would, admit the contract by suing on it, and would lie bound to 
perform it ns a condition of obtaining specific performance of it. 
See Leake on Contracts, 6th ed., pp. 831-833; Fry on Specific Per­
formance, 5th ed., pp. 83-88, and eases cited by the authors : 
See also Montgomery v. Ruppensburg (18(H)), 31 O.R. 433. But 
where the plaintiff is a corjiomtion and the contract is one which 
requires the corporate seal to bind the plaintiff, and there is not 
such part-performance as would entitle the defendant to enforce 
the contract against the plaintiff, then it is not binding on the 
defendant liecausc the plaintiff was not lxmnd : Kidderminster 
Corp. v. Hardwick (1873), L.R. 9 Exch. 13; Oxford Corp. v. Crow, 
[1893] 3 Ch. 535.

In the present case the contract upon its face lias lieen executed 
by the plaintiff under its corporate seal. The objection of the 
defendants is that the execution of the document was not authorised 
under sec. 68 of the Act. The presumption is in favour of legality 
and of due compliance with all necessary requirements and 
formalities. The onus is on the defendants to establish their 
contention.

Amongst the records of the plaintiff company produced at 
the trial is by-law No. 2 passed at a sliareholders' meeting held 
March 9, 1912. This by-law authorises the purchase of the tract 
of land which was afterwards sulslivided into town lots, four of 
which comprise the land mentioned in the agreement in question. 
The company was in fact primarily formed for the purpose of 
purchasing and re-selling that subdivision. See minutes of share­
holders’ meeting of February 15, 1913. The by-law purports to 
empower the directors to suMividc the land into building lots 
and to sell them at such price and on such terms as to the directors 
may seem advisable. It further declares that the directors “may
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I>ass and enact from time to time such resolutions and 
by-laws as may prove necessary to cany out the objects aforesaid.”

The above is a general by-law of the company passed at a 
meeting of the shareholders anti intended to fully authorise the 
directors to sell its town lots, the acquiring and selling of which 
was the main, if not only, business in which it was engaged. It is 
objected by counsel for the defendants that the shareholders can­
not initiate and pass a by-law, tliat the directors must do this, the 
shareholders having only the power to ratify, amend or reject it. Perdue' c J M- 
Power is conferred on the director by sec. 32 of the Act to make 
by-laws for the various puisses set out in the section. It is not 
an exclusive power that is conferred by that section. It docs not 
cover the sale of lands, and prior to the enactment of secs. 67 and 
68 the directors do not appear to have been specifically authorised 
to pass a by-law for that purpose1. In case of a company, other 
than a land company, mortgaging its land to secure debentures 
or other liability of the company the directors’ by-law must be 
confirmed by a meeting of the shareholders.

A meeting of shareholders duly called is a meeting of the 
company. The directors are the agents of the company ap­
pointed by the shareholders. I sec no reason why at a regular 
meeting of the company, shareholders and directors being assembled 
together, a by-law might not be passed giving authority and 
instruction to the directors concerning the transaction of an 
important part of the company's business. It is to lie noted that 
this same by-law, and not a by-law of the directors, authorises 
the purcliase of the property in question. It is evident that the 
whole transaction—the purchase of the land, the subdivision into 
lots and the disposal of them—was laid by the directors before 
the shareholders at the meeting when the by-law was passed. If 
it is essential tliat the directors should initiate the by-law I would 
be prepared to assume in this case that that had tieen done anti 
that the re-enactment of it at a shareholders’ meeting was the 
form adopted by the shareholders for ratifying and confirming it.

I think the appeal should be allowed and judgment entered 
for the amount claimed by the plaintiff together with costs in 
both Courts. The amount of the judgment should, however, lie 
paid into Court and remain there until the plaintiff shews a clear
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title to the lands and tenders a sufficient conveyance of the same, 
both to tie approved by the Master of the Court. Either party to 
have liberty to apply.

Cameron, J.A.:—The plaintiff, a land company incorporated 
under the Manitoba Joint Stock Companies Act, R.S.M., 1902, 
ch. 30, brought this action to recover the sum of $1,513.20 claimed 
to lx1 due on an indenture whereby the plaintiff agreed to sell and 
the defendant agreed to buy certain lands therein mentioned at 
and for the price of $1,200, to be paid, $240 in cash and the balance 
in sums of $240 on Octolier 12, 1912, April 12, 1913, October 12, 
1913, and April 12, 1914, with interest at 6%. No other payment 
than the cash payment was made. Amongst the various defences 
set up to the action it was alleged that the agreement for sale in 
question was not specially authorised by a by-law passed by the 
board of directors of the company as required by sec. 68 of the 
Companies Act, R.S.M. 1913, ch. 35, and that, therefore, the 
alleged contract was null and void.

It was shewn at the trial that at a meeting of the directors 
of the company duly held on April 3, 1912, the secretary submitted 
a proposed plan of subdivision of the company’s property, and it 
was “moved and resolved that the new plan lx» accepted as the 
official plan of the subdivision, and that the prices lx1 as follows”.

Then followed the prices at which the property was to be sold; 
“And it is resolved that Skuli Hansson & Co. be and they are 
hereby authorised and directed to sell said property in accordance 
herewith on such terms as they may see fit.”

The trial Judge held that this was a resolution and not a 
by-law, that it did not conform with the requirements of sec. 68 
of the Companies Act, that “it shall be sufficient if . . . 
specially authorised by a by-law passed by the lxiard of directors” 
and that the case was indistinguishable from Houghton Land Corp. 
v. Ingham, 18 D.L.R. 660, 24 Man. L.R. 497, and dismissed the 
action. All other defences raised he disposed of in favour of the 
plaintiff.

In the judgments of two of the Judges of this Court as it was 
then constituted (the present Chief Justice [then Perdue, J.A.] 
and Haggart, J.A.) a rigidly restrictive interpretation was given 
sec. 68. Richards, J., held that to enable a land company to 
contract to sell a shareholders’ by-law or a by-law under sec. 68
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was necessary. On appeal to the Supreme Court the case was not 
decided on that point, but on the question of fraud. Fitzpatrick, 
C.J., and Brodeur, J. (with Anglin, J., inclined to the same opinion) 
held that the purpose of the amendment was rather to make valid 
contracts that were invalid or doubtful than to make invalid that 
which lief ore the enactment was valid.

In Quinn v. Leathern, [1901] AX'. 495, at p. 506, Ixud Halsbury 
held that every judgment must 1 e read as applicable to the 
particular facts proved and that *‘a case is only an authority for 
what it actually decides.” What was actually decided in Houghton 
Land Corp. v. Ingham, IS D.L.R. 060, 24 Man. L.R. 497, was 
merely that the* defendant was entitled to relief on the ground of 
fraud and misrepresentation. In such circumstances this Court 
is not bound by previous expressions of opinion of its members on 
the construction to be given to sec. 68, and I am at liberty to 
reaffirm the dissenting opinion I gave in that cast*. I am unable 
to see anything in sec. 68 that restricts or abrogates the rights of a 
land company to dispose of or convey its lands in any manner that 
would have been sufficient or effective prior to the passage of that 
section in 1911. I hold the section enabling and directory and not 
restrictive and exclusive. In this view the allegations setting up 
sec. 68 as a defence are bad in law.

Whatever may have been the distinctions previously existing 
between the powers and capacity of eoiporations at common law 
and those created under statute, these have been modified by the 
modem tendency in favour of giving a statutory corporation, as 
far as possible, the capacity of a natural person. This tendency 
has been marked in the cast* of commercial and trading corporations 
and corporations created for special purposes and is in response* to 
the necessities and demands arising out of the vast increase in 
their numlier and the multiplicity of their transactions. We have 
now the statute passed by our Legislature, an Act respecting the 
Capacity of Companies, 7 Geo. V., 1917, eh. 12, by which every 
corporation or company heretofore or hereafter created under the 
Companies Act of Manitoba or by any special Act “shall . . . 
have and lie deemed to have had, from its creation, . . . the 
general capacity wffiich the common law* ordinarily attaches to 
corporations incorporated by Royal charter under the great seal.”
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Under the provisions of the general by-laws of the company 
full provision is made with respect to the duties and powers of 
the directors, president, secretary-treasurer and other officers of 
the com|iany. The agreement sued on is executed in accordance 
with these by-laws and under the provisions of the Companies Act, 
particularly of sec. 06, making binding on the company contracts 
made on its liehalf by its officers or agents in general accordance 
with their powers as such and of sec. 67 empowering land companies 
to alienate and convey their real estate, is, in my opinion, valid 
and binding on the company. I agree with the views expressed by 
Dennistoun, J., whose judgment I have read, on the subject of the 
validity and effect of these general by-laws. Even without these 
by-laws, I would be prepared to say that, in the circumstances of 
this case, the agreement binds the company.

I do not, therefore, need to discuss the resolution of April 3, 
1912, authorising Skuli Hansson & Co. to sell the projierty of 
the company including that in the agreement. I may say that it 
seems to me a sufficient compliance with sec. 68. True, the word 
“resolved” is used, yet this is in substance a by-law for all practical 
purposes, duly authenticated and within the words and true intent 
and meaning of sec. 68.

Other grounds in supiiort of the judgment were pressed on the 
argument, but they do not apjieal to me any more than they did 
to the trial Judge.

I think the appeal must be allowed and judgment entered 
for the plaintiff for the amount claimed with costs of this appeal 
and in the King’s Bench.

Fvllehton, J.A.:—This action was brought to recover the 
lialnnce due under an agreement for the sale of land made on 
April 12, 1912. The defendants by their pleading raised the 
point that the plaintiff was a land company and the agreement, 
not having been specially authorised by a by-law passed by the 
board of directors as required by sec. 68 of the Companies Act, 
was “null and void and of no effect and never became a contract 
binding upon this defendant.”

The trial Judge decided the point in favour of the defendant, 
holding the decision of this Court in Houghton Land Carp. v. 
Ingham, 18 D.L.R. 660, 24 Man. L.R. 497, conclusive of the 
question.
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The plaintiff company was incorporated by letters patent MAN*
pursuant to the provisions of the Manitoba Joint Stock Com- C. A.
panics Act. R.S.M. IS#, oh. 30. St vital

Section 2 of the Companies Act, R.S.M., 1913, ch. 35, provides Invest­
ments

that:— Ltd.
This part applies to— v-
(b) all companies incorporated under the Manitoba Joint Stock Com- AL^ )̂H80f’ 

panics Act, being ch. 30 of R.S.M. 1902, or any Act or Acts for which said Clements. 
Act was substituted. -----

It is admitted that the plaintiff company is a land company 
within the meaning of the Companies Act and the minute hook 
which was put in evidence shews that the stile object of incor­
poration was the purchase, subdividing and side of a block of land 
which included the lots purchased by the defendants.

At a meeting of the shareholders of the company called for 
the purpose of organisation on March 9, 1912, directors were 
appointed and general by-laws passed.

The sections of the general by-law which were referred to in 
the argument arc the following:—

Section 3. The affairs of the company shall be managed by a Hoard 
of Directors to consist of five persons, each of whom shall be a shareholder 
in the Company holding at least one share of the capital stock thereof.

Section 7. The directors"shall have power—(2) To appoint and remove 
for cause all officers, and to appoint and remove at pleasure all agents or 
employees of the Company, prescribe their duties, fix their compensation. 
(4) To conduct, manage and control the affairs and business of the Company, 
and to nuike rules and regulations not inconsistent with the laws of the 
Province of Manitoba or the by-laws of the Company, for the management 
of the affairs of the Company. 14. The President shall sign all certificates 
of stock and all contracts and instruments in writing which have been approved 
of by the Hoard of Directors. 18. The managing director of the Company 
shall have general control over the direction of all business and affairs of the 
Company and shall manage and superintend the same. 19. The President, 
Vice-President and Secretary-Treasurer or any two of them may make con­
tracts and engagements of any kind on behalf of the Company, subject to the 
control of the Hoard of Directors.

At the same meeting of the shareholders on March 9, 1912, 
by-law No. 2 was passed which, after authorising the purchase 
of the lands, in which the lots in question are included, enacts as 
follows:—

And be it further enacted that the directors of the company may and 
do cause to be subdivided into building lots and may and do resell tht same at 
such price and at such terms as to the directors shall from time to time seem 
advisable, and may and shall pass and enact from time to time such resolu­
tions and by-laws as may prove necessary to carry out the objects aforesaid.

29—56 d.l.r.
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At a meeting of the directors held on March 13, 1912, J. G. 
Carter was elected president of the company and Skuli Hansson, 
secretary-treasurer and general manager.

At a meeting of the directors held on March 16, 1912, Skuli 
Hansson & Co. were appointed selling agents for “South View," 
the sulidivision in question, and the selling-price of the different 
blocks in the subdivision was fixed.

At a meeting of the directors held on April 3, 1912, a new plan 
of sulidivision was accepted and new prices fixed. The following 
resolution was then passed: “That Skuli Hansson & Co. tie and 
they are hereby authorised and directed to sell said property in 
accordance herewith, on such terms as to them may seem fit.”

Acting under the authority of the aliove resolution Skuli 
Hansson & Co. sold the lots in question to the defendants, and 
both the plaintiff and defendants executed the agreement for 
sale sued on herein. The agreement for sale is under the seal of 
the plaintiff comjiany and executed by J. G. Carter, the president 
of the company, and Skuli Hansson, the secretary, the officers of 
the company authorised by sec. 19 of the general by-laws to 
“make contracts and engagements of any kind on liehalf of the 
company."

The defence to this action is based on an amendment to sec. 
65 of the Manitoba Joint Stock Companies Act, now sec. 68 of 
the Companies Act, R.S.M. 1913, ch. 35. This section provides 
as follows:—

Every such land company may mortgage or convey or make an agree­
ment of sale of land without the naeent of the shareholders, and it shall be 
sufficient if each such conveyance, mortgage or agreement be specially 
authorised by a by-law tmssed by the Board of Directors. This provision 
shall he retroactive and shall apply to all such transactions heretofore entered 
into by any such land company.

Counsel for the plaintiff contended that the resolution of the 
directors passed on April 3, 1912, aliove recited, can be treated as 
a by-law. It is true that a by-law may lie in the form of a resolu­
tion. One test is to ascertain whether the company itself has 
treated it as a by-law. The by-laws of the plaintiff company are 
recorded by themselves in the minute book, numbered consecu­
tively and arc expressly called by-laws. I hold, therefore, that the 
resolution in question was not a by-law.
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The defendants contend tliat under the Companies Act a 
by-law of the directors is essential to the validity of an agreement 
for sale, tliat in the absence of such a by-law the agreement is not 
binding on the company, and there being no mutuality the defend­
ant is not bound.

The case of Houghton Land Corp. v. Ingham, oupra, a decision 
of this Court, is cited as directly so holding and the head-note to 
that case supjiorts that jxisition.

I have carefully read the reasons for judgment given by the 
different Judges who decided tliat appeal and the conclusion I 
have arrived at is that the case is not authority for the broad 
proposition tliat a company can only authorise a sale of land by a 
by-law of its directors. The action there, as here, was to recover 
the amount due on the sale of land to the defendant. No by-law 
of either the shareholders or the directors had ever lieen passed to 
authorise the sale to the defendant. Two defences were raised: 
1. Misrepresentation ; 2. Want of mutuality. The case was tried by 
Metcalfe, J., (1913), 14 D.L.R. 773, 24 Man. L.R. 497, who held the 
defendant had failed in both defences. With regard to the defence 
of want of mutuality he said (14 D.L.R., at 777):—

I do not think the Legislature intended to lay down a hard and fast 
rule by which a company must alienate its lands; but rather to establish a 
definite procedure which, if followed, would legalise a transaction. At 
all events, if there was any such intention it has not been so expressed as to 
deprive a trading company such ns this of its rights to carry on its business 
according to tire law which was in force prior to the passing of the statute.

The np]x>al, 18 D.L.R. MO, 24 Mau. L.R. 497, «M hoard by 
Howell, C.J.M., Richards, Perdue, Cameron and Haggart, JJ.A. 
Richards, J.A., said (18 D.L.R., at 665): “I am of opinion, there­
fore, that, to enable the plaintiffs to agree, or contract, to sell the 
land here in question, a shareholders' by-law or a by-law such as 
contemplated by sec. 68 was necessary, and there never has been 
either.”
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Perdue, J.A., held that a by-law of the directors was essential 
to the validity of a sale. He said (18 D.L.R., at 670):—

In the present case the objection of want of mutuality seems to me to 
be fatal to the plaintiff’s case. The requirements of the amendment to the 
statute passed in 1911, ... are to my mind quite as stringent as the 
common law necessity for the affixing of its corporate seal by a municipal 
corporation when entering into a contract. A sjieciul by-law to authorise 
this transaction was required by the statute and none was passed. Without 
such authority the company was not in a position to contract.
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Perdue, J.A., also held that the defence of misrepresentation 
had been established.

Haggart, J.A., agretnl with Perdue, J.A., as to the effect of the 
amendment. Howell, C.J.M., and Cameron, J.A., dissented. 
Howell, C.J.M., holds that the agreement in this case having i>een 
validly entered into prior to the amendment was not rendered 
invalid by the amendment. He expresses no definite opinion as 
to the effect of the amendment. All he says on the point is that, 
(see 18 D.L.R., at 662):—

Perliaj», as to deeds and contracts executed after the passage of the 
statute, it might be held to be a procedure directed by the Act, but I do not 
think that the legislature intended to make invalid that which was before 
the enactment valid.

Cameron, J.A., on the other hand, held that the procedure 
provided by the amendment was not exclusive. He says (18 
D.L.R., at 675-676).—

I consider that sec. 68 merely provides that a by-law authorising each 
special transaction shall be a sufficient authority, and that no further evidence 
that proof of the existence of such a by-law shall Ik* necessary. That is to say, 
the legislature indicates one method of procedure which, if adopted, shall be 
deemed sufficient. But the existing provisions of the law are not annuled 
or intended to be annuled ... I think the sec. 68 is directory only and 
not mandatory, within the rules laid down in well-known cases, and failure to 
comply with it has not the effect of invalidating transactions perfectly valid 
under the law as it existed prior to the enactment of this section.

The cane was appealed to the Supreme Court, where the 
decision was upheld on the ground that the misrepresentations 
proved were such as to render the contract unenforceable.

Fitzpatrick, C.J., who dissented, held that the agreement was 
duly executed and constituted at the time a valid contract and that 
the amendment of 1911 was not intended to render null contracts 
already executed.

Brodeur, J., who also dissented, held that the provisions of 
the amendment were permissive and enabling and not prohibitive.

Anglin, J., who was a party to the judgment, said that he would 
not Ik* prepared to uphold the judgment on the ground taken by 
the Court of Appeal for Manitoba, 18 D.L.R. 660, 24 Man. L.R. 
497. While he expressly states that he does not intend to express 
a concluded opinion, he says that the statute is in its form curative 
and permissive rather than restrictive or prohibitive, and that if 
it was the intention of the Legislature to enact that no contract 
of a land eomixmy for the sale of real estate in which it was dealing
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should be valid or enforceable unless expressed by a special directors’ 
by-law he would not exi»ect to find that intention expressed in the 
language used in that statute. The judgments of Davies and 
Idington, JJ., relate entirely to the question of misrepresentation.

In my view the head-note to Houghton Land Corp v. Ingham, 
as reported in 24 Man. L.R. 497, does not correctly state what the 
Court decided. Only two Judges—Perdue and Haggnrt, JJ.A.— 
held that compliance with the amendment is essential to the valid­
ity of an agreement for sale. We are therefore, 1 think, at liberty 
to consider the effect of the amendment and are in no sense con­
cluded by the authority of that case.

I entirely agree with the view expressed by Cameron, J.A., 
in Houghton Land Corp. v. Ingham (18 D.L.R., at 672), as to the 
effect of the amendment.

There is nothing in it to indicate that the method there pro­
vided for was to lie the sole and exclusive method of evidencing 
the authority of the company as to any particular sale. It merely 
provided for the future one method which would lie sufficient, 
namely, a by-law of the directors. It does not purport to interfere 
with the procedure in vogue before the passing of the amendment. 
If the procedure followed here was sufficient to validate a sale 
made tiefore 1911,1 think it is perfectly good.

Here we have an agreement of sale, under the seal of the 
company and executed by its president and secretary-treasurer, 
the latter of whom was at the time the general manager of the 
company.

Primé facie the conqiany was liound by its contract under 
seal. While the defendant was fixed with knowledge of the 
provisions of the Manitoba Joint Stock Companies Act, R.S.M., 
1902, ch. 30, and probably of the terms of the letters patent, he 
was not liound to inquire into the regularity of the internal pro­
ceedings, but was entitled to assume that all had been regularly 
done.

As stated in Palmer’s Company Law, 10th ed., 1911, p. 45: 
“This rule is based on the principle of convenience, for business 
could not be carried on if a jierson dealing with the apparent 
agents of a company was compelled to call for evidence that all 
internal regulations had been duly observed.” Set* McKnight 
Construction Co. v. Yansickler (1915), 24 D.L.R. 298, 51 Can. 
8.C.R. 374.
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The plaintiff company was a land company and its sole business 
was the sale of the lots contained in its sul>division. One would 
think that a land company stands in the same position as any 
other trading company and that its general manager alone can 
make binding contracts for the sale of its land in the same way 
as the manager of an ordinary trading company can make binding 
contracts for the sale of its goods.

In Houghton Land Corp. v. Ingham (1916), 10 W.W.R. 1252, 
Fitzpatrick, C.J., at 1255, speaking of land companies, says:—

These land companies muet, I think, be considered us standing in a 
different position as regards sales of land which is their stock in trade from other 
companies and persons. It is true, ns Richards, J., points out, that there 
are certain necessary differences between sales of lands and those of goods, 
but our ideas concerning the ownership and transfer of land and the rules by 
which it is governed are those of countries where all available land lias been 
settled for centuries past and companies carrying on such business as land 
companies in the West could hardly be found in them.

There is no essential between the contract for sale and any other . . .
McKnight Construction Co. v. Vamicklcr, 24 D.L.R. 298, 51 

Can. S.C.R. 374, was an action to enforce sjiecific i>erformance of 
a contract entered into on behalf of the company by its secretary- 
treasurer alone. The company was an ordinary trading company 
and the sale was of its business premises. Idington, J., who 
dissented from the judgment of the Court, said (51 Can. S.C.R.,
at 3K0):—

If this company had been formed with one of its objects to be the dealing 
in real estate, then the matter would have been very simple. Either his 
position as secretary-treasurer or assistant manager of such a corporation 
might well have implied authority to sell real estate, for that would be its 
business.

Whether the views above quoted arc sound or not, it is un­
necessary' for us to decide in this case, as we have here express 
authority conferred by the shareholders on the president and 
secretary to make all contracts and engagements of any kind on 
behalf of the company. See general by-law No. 1, sec. 19, quoted 
atiove, ante p. 425.

The McKnight case, 24 D.L.R. 298, 51 Can. S.C.R. 374, goes 
much further than is necessary to support the validity of the 
agreement for sale in this case. The head-note to that case (51 
Can. S.C.R. 374) reads as follows:—

Where the contract is executed by an officer of the company to whom 
the necessary authority might be given the other parly thereto is not called 
upon to ascertain if proper steps had been taken to clothe him with such
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authority; it is sufficient that he is the apparent agent of the company to 
transact business of the kind and thnt the power which he purports to exercise 
is such as, under the constitution of the company, he might possess.

In this case the company was not a land company, the contract 
was not under the seal of the company and was signed only by one 
Douglass, who was secretary-treasurer and assistant general 
manager.

In the case at Bar, the contract is under the seal of the com­
pany, and is signed by the president and secretary-treasurer who 
was also the general manager.

Apart from other considerations I think the objection of want 
of mutuality is overcome by the institution of the action itself. 
The directors at a meeting held on May 6, 1919, authorised the 
bringing of the action.

In Doweü v. Dew (1842), 1 Y. & Coll. C.C. 345, 62 E.R. 918, 
it was held that in order to establish the validity of an agreement 
in a Court of Equity it is not necessary to shew that it was binding 
on both parties at the time of its tieing signed; it is sufficient if an 
agreement signed by one party lx* afterwards accepted and acted 
on by the other.

In Fry on Specific Performance, 5th ed., at pp. 236-237, the 
law is stated as follows:—

Mutuality muv be waived by the subsequent conduct of the person 
against whom the contract could not originally have been enforced . . . 
Where, from the relation of the parties to one another, the contract is originally 
binding on the one and not on ihe other, the latter may by action waive that 
want of mutuality, and enforce the specific performance of the contract; 
as in the case of an action by a cestui que trust against his trustee for the 
performance of a contract for sale, such a contract being originally binding 
on the trustee, and not on the beneficiary.

I would allow the appeal.
Dennistoun, J.A.:—The plaintiff company is incorporated 

as a land company under the Manitoba Joint Stock Conqianies 
Act, R.S.M., 1902, ch. 30. By sec. 67 of the Act (which is now’ 
the Companies Act, R.S.M., 1913, ch. 35), a land company is 
one which is incorporated for the purpose of buying and selling 
land and is authorised to acquire, hold, alienate and convey real 
estate in addition to any real estate requisite for the business of 
the company.

The company acquired a large parcel of land in the vicinity 
of the city of Winnipeg, which it subdivided into building loti 
and offered for sale at prices fixed by the l>oard of directors.
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On April 12, 1912, an agreement of sale was executed by the 
company as vendor and by the defendants as purchasers.

This agreement is unexceptionable as to form. It is signet! on 
belialf of the company by the president and a director who was 
also secretary and the corporate seal is affixed thereto. The 
defendants signed and sealed the document on their part, and paid 
the sum of $240 as jwtrt of the purchase-price. Nothing further 
has lxH-n paid, and on August 28, 1919, action was entered to 
recover $1,513.20 and interest. The trial Judge dismissed the 
action upon the ground that there is no by-law of the directors 
specifically dealing with this sale, being under the impression tluit he 
was bound to do so under the authority of a judgment of this 
Court in Houghton Land Corp. v. Ingham, 18 D.L.R. 600, 24 Man. 
L.R. 497.

A close examination of the reasons for judgment in that case 
delivered by the majority of this Court (Richards, Perdue, and 
Haggart, JJ.A.) discloses that Perdue and Haggart, JJ.A., were 
of opinion tliat a directors’ by-law was necessary under sec. 68 of 
the ComiMinips Act, but tluit Richards, J.A., considered a by-law 
of either the shareholders or directors sufficient. Howell, C.J.M., 
and Cameron, J.A., dissented.

In the cast' at Bar there is a shareholders’ by-law which author­
ises the subdivision and sale of the lands in question which the 
late Richards, J.A., might have considered sufficient. In the 
Supreme Court of Canada the point was not decided as the appeal 
was dismissed on the ground of misrepresentation and not on the 
ground of want of mutuality. Fitzpatrick, C.J., Anglin and 
Brodeur, JJ., intimate their non-concurrence with the view taken 
by the majority of this Court concurring with the views of Howell, 
C.J.M., and Cameron, J.A., that sec. 68 of the Act was enabling 
and permissive rather than prohibitory and restrictive. It was 
intended to make valid wliat may have lieen invalid, not to make 
invalid what was previously valid.

In view of the diversity of opinion which prevailed not only in 
this Court, 18 D.L.R. 660, 24 Man. L.R. 497, but in the Supreme 
Court of Canada, Houghton Land Corp. v. Ingham can only be 
regarded as determining the facts which were in issue in that case 
and not as an authority governing general principles as to the 
requisites of contracts for the sale of land by land companies.
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Lord Hatobury says, in Quinn v. Leathern, (1901] A.C. 495, at 
p. 506:—

Now, before diseuseing the rase of Allen v. Flood, [1898] A.C. 1, and 
what was derided therein, there are two observations of a general character 
which I wish to make, and one is to repeat what 1 have very often said before, 
that every judgment must be read as applicable to the particular facts proved, 
or assumed to be proved, since the generality of the expressions which may be 
found there are not intended to be expositions of the whole law, but governed 
and qualified by the particular facts of the case in which such expressions are 
to l>e found. The other is that a case is only an authority for what it actually 
decides. I entirely deny that it can be quoted for a pro]x>sition that may 
seem to follow logically from it.
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Houghton Land Corp. v. Ingham, in my humble opinion, is 
only an authority for the dismissal of an action upon a contract 
on the ground of misrepresentation as found by the Supreme 
Court, or for want of mutuality as found by the Court of Appeal 
(18 D.L.R. 660).

It is now neecssary to consider the validity of the contraet 
sued on and the weight to 1* given to the defenee raised that it 
is unenforceable by reason of the absence of a by-law of the 
directors sjiecially authorising the agreement of sale in accordance 
with the provisions of sec. 68 of the Companies Act, which reads 
as follows: [See ante, p. 426.]

This section was introduced into the Companies Act by the 
amending Act of 1911, which also introduced sections restricting 
the cliarging, hyjiothecating, mortgaging or pledging of the 
company's real or personal property (other than the property 
of a land company) except under authority of a directors’ by-law 
confirmed by a vote of not less tlian two-thirds in value of the 
shareholders.

I-and companies were specifically excepted from these re­
strictions, and, in my opinion, see. 68 was not intended to make 
new law, but to provide an easy method of establishing and 
assuring the validity of a sale by a land company cither in a land 
titles office, or to a purchaser, or otherwise, in the event of doubt 
l wing raised in respect to the transaction.

Had the Legislature intended to alter the law and make 
invalid a sale under the hand of the princijrel officers of the com- 
pany and the corporate seal, such sale l>cing made in the ordinary 
course of business of a company dealing in land, it would have 
said so in clear and unmistakable terms.
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In McKnight Construction Co. v. Vansickler, 24 D.L.R. 298, 
51 Cnn. 8.C.R. 374, at p. 380, Idingtcm, J., dealing with an agree- 
ment to sell land signed by the secretary-treasurer of a coiniiany 
without the corporate seal or by-law authorising the transaction, 
■ays:—

If this company had been formed with one of its objects to tie the dealing 
in real estate, then the matter would have been very simple. Either his 
position as secretary-treasurer or assistant manager of such a oorporation 
might well have implied authority to sell real estate, for that would be its 
business.

Fitepatrick, C.J., in his reasons for judgment in the Houghton 
Land Corp. v. Ingham, 10 W.W.R., at 1254, deals with the identical 
point under consideration in the case at Bar. He puts it in this 
way:—

It seems unnecessary to refer to authorities to shew that all corporate 
bodies are primé facie bound by contracts under their common seal. It 
is not, however, really open to dispute that this agreement was duly executed 
and constituted at the time a valid contract. In saying this I must point out 
that we have the advantage which the Court of Appeal had not of seeing the 
letters patent of incor|>oration of the ap|>cllant company, It is, of course 
plain from these that the whole purpose and object of the company was 
the buying and selling of land, and dealing in real estate as a business or trade. 
These land companies must, I think, he considered as standing in a different 
position as regards sales of land which is their stock in trade from other 
companies and persons.

Fitspatrick, C.J., then proceeds to discuss sec. 68 of the 
Companies Act in order to ascertain if it had rendered invalid a 
contract which prior to the passing of the Act was valid and bind­
ing. Although the provisions of the section are declared to he 
retroactive he came to the conclusion in agreement with Howell, 
C.J.M., in the Court of Appeal (18 D.L.R. 660) that the purpose 
of the section “must have tieen rather to make valid contracts 
which were invalid or doubtful, than to make invalid that which 
before the enactment was valid."

Anglin, J., at p. 1259, while not desiring to express a concluded 
opinion on the point as he preferred to base his judgment on the 
ground of misrepresentation, says:—

If it was the intention of the Legislature to enact that nrt contract of a 
land company for the sale of real estate in which it was dealing should be 
valid or enforceable unless autnorised by a special directors' by law, I certainly 
should not expect to find that intention expressed in the language used in the 
statute before us. That statute is in its form curative and permissive rather 
than restrictive or prohibitive.
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Brodeur, J., at p. 1261, says: “The provisions are permissive _•
and vnal iling and not prohibitive. Any other eonstruction which C. A.
would l)e made upon that statute would have the effect of invali- gT Vital 
dating a very large number of transactions, which would make it Invkst- 
almost impossil»le for any land company to maintain any contract.” Ltd.

1 agree with the view of my brother Cameron in Houghton Halldomon 
Land Carp. v. Ingham (18 D.L.R., at 675), to the effect that :— , and •

Section 68 merely provides that a by-law authorizing each special trans- I KMEXT8 
action shall bt a sufficient authority, and that no further evidence that proof Denniatoun.J.A. 
of the existence of such a by-law shall he necessary. That is to say, the 
Legislature indicates one method of procedure which, if adopted, shall be 
deemed sufficient. Hut the existing provisions of the law are not annuled 
or intended to be annuled. If such had been trie intention of the Legislature, 
other methods would, in that case, have been expressly prohibited, or all 
transactions in contravention of sec. 68 would have been declared invalid.
But it is not so enacted.

In addition to the production of the agreement of sale under 
the hand of the principal officers of the company and the corporate 
seal we have the provisions of sec. 66 of the Companies Act that 
even' contract or agreement made on behalf of the company by 
any officer of the company in general accordance with his powers 
as such officer under the by-laws of the company or otherwise, 
shall tie binding upon the company, and in no case shall it tie 
necessary to have the seal of the company affixed to any such 
contract or agreement, or to prove that the same was made in 
pursuance of any by-law.

There are also by-laws passed by the shareholders on Mardi 9,
1912, at what was apparently the organisation meeting of the 
company. These are recited to tie “by-laws for the regulation 
of the management of ttie business of the St. Vital Investments 
Ltd. of Winnipeg.” They make provision for the election by ttie 
directors of ttie princijial officers of ttie company—president, 
vice-president, secretary, treasurer and managing director—and 
assign their duties. The secretary is made custodian of the 
corporate seal and authorise! 1 to affix it to all instruments requiring 
a seal: By-law 18 (3). The president, vice-president and secretary- 
treasurer or any two of them may make contracts and engage­
ments of any kind on liehalf of the conqiany, subject to the control 
of the directors.

It is objected that the directors alone have power to initiate 
by-laws and tliat the shareholders are restricted to powers of
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confirmation, repeal ami amendment. Sec. 32, and sulisections of 
the Companies Act.

I agree with the author of Mitchell’s Canadian Commercial 
( on Mirations, ch. 24, at p. 934, that "although under the letters 
IMitent Acts, no express power is given to the shareholders to 
initiate and enact by-laws,” no such power is necessary, as by 
common law the right of enacting by-laws resides in the sliare- 
holders at large and not in the directors, and they can only be 
deprived of this right by statute, either by express terms or by 
implication.

That the statute has deprived the shareholders of this right 
in many cases is undoubted. Sec sec. 24 and sec. 32 of the Com­
panies Act; ami Colonial Assce. Co. v. Smith (1912), 4 D.L.lt. 814, 
22 Man L.R. 441; Kelly v. Electrical Construction Co. (1907), 16 
O.L.H. 232; Hex v. Westuxird (1830), 7 Bing. 1, 131 E.R. 1; 
Stephenson v. Yokes (1896), 27 O.R. 691; Beaudry v. Bead (1907), 
10 O.W.R. 622, and many other similar cases.

But when I find the general by-laws of a company—the 
de facto by-laws—which have lieen acted upon from the inception 
of the company 8 years ago until the present by shareholders and 
directors alike, I am prepared to assume that tliey were regularly 
I Missed, without mphiing formal proof to lie given that they were 
initiated by the directors and confirmed by the shareholders, there 
lieing no contest lictwecn shareholders and directors as to their 
validity.

The shareholders at this first meeting passed another by-law 
numliered 2, which authorim* the purcliase of the property in 
question, its subdivision into building lots and sale. The purcliase 
of this property ami its re-sale apparently comprised the whole 
undertaking of the company. This by-law determined the jiolicy 
and cluiractor of the business to lie undertaken. It was intended 
to confine the operations of the business to town lots to the exclu­
sion of farm lands. To my mind it was within the general common- 
law jKiwers of the shareholders to jmiss and did not in any way 
detract from the powers of the directors to manage and administer 
the affairs of the conqiany. In any event the directors raised no 
question. They acted upon the by-law, I «night the property, 
subdivided it ami sold part of it to the defendants.
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Moreover, the directors passed «‘solutions directing how the 
projierty should tie sut (divided, the prices to tie charged for lots, 
and appointed a selling agent to carry their directions into effect.

To my mind this company was most effectually found by the 
contract in question and there can In- no escape for the defendants 
on the ground of want of mutuality, and for the reasons stated no 
by-law of the directors under see. 08 was necessary.

I do not consider it necessary to deal with the carefully pre- 
imred and presented arguments of Mr. McDiws and Mr. Bergman 
with regard to the delegation by the directors to Skuli Hansson 
& Co., selling agents, of power to fix the terms of sale other than 
the price. In view of the adoption of the terms by the concluded 
agreement, any force which might otherwise lie liehind this con­
tention is expended. The agreement is itself conclusive and 
binds both the vendor and the purchasers.

I would allow the ap]ieul on the terms indicated by Perdue, 
C.J. M. A pj)cal allowed.

JOHNSON v. DIGNEY AND THE ONE NORTHERN MILLING 
COMPANY.

Saskatchewan Court of Ap/wal, llaultain, C.J.S., Newlands, Lamont and 
Elu'ood, JJ.A. Decemln r 23, 1920.

Sale (§11B—26)—Warranty as to fitness—Goods unfit—Cancellation

A contract made lietwcen two parties through an agent upon a condi­
tion precedent that the goods in question have certain characteristics 
c.inmit he enfoierd when the OOUdUâOD is not fulfilled.

Appeal by plaintiff from the trial judgment in an action for 
the price of goods sold and delivered. Affirmed.

W. F. A. Turyeon, K.C., for ap|iellnnt.
A. McL. Mathtexon, for respondents.
The judgment of the Court was delivered by 
Klwood, J.A.:—In this matter the trial Judge on conflicting 

evidence found that there was no sale to Digney of the oats in 
question. He further expresses the opinion that Digney was 
acting as agent for the plaintiff and the defendant Milling Com­
pany.

1 am of the opinion that there is ample evidence to support 
the finding that there was no sale to Digney, and that Digney was 
acting as agent for the plaintiff. I do not think, however, that
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he wan agent for the defendant Milling Company. It in not 
necessary that I should go over the whole of the evidence, but I 
wish to refer to certain imitions of it which, I think, point very 
conclusively to the conclusion that I have come to. According 
to the plaintiff, he was selling his oats for 74 cents. The evidence 
of Hristowe, secretary of the Milling Company and a witness 
for the plaintiff, is, that early in October he had a telephone con­
versation with Digney, who wanted to know if the company could 
handle any oats, that there was someone there who wanted to know 
if he could handle then’. Hristowe stated that he could handle the 
oats if they were goes! and dry; that some little time elapsed 
lieforc a reply came to tliat ; tliat he lead the idea that Digney was 
consulting someone at the otlier end about it, and that in a few 
minutes the reply came back that they were good and dry, and 
that the price arranged was 74 cents. This evidence, to my mind, 
corrolorates the evidence of Digney as to the- conversation and 
as to what took place. He stated that, when he was asked by 
Hristowe if they were good and dry, he turned to the plaintiff 
and asked him that question and he said they were. It is quite 
true that when the oats were shipped the sight draft was made for 
76 cents and a little over, but I am of the opinion tliat it is clear 
from the evidence tliat it was through an error of one of the 
employees of the bank that the draft was made for this sum instead 
of 74 cents. The oats were, therefore, lieing shipped to the 
Milling Company for the exact price that the plaintiff was to get 
for them. The agreement of the Milling Company in effect 
was that they were to pay the price which the plaintiff was to 
get for the oats, and therefore it is most improbable tliat Digney 
would Is1 buying the oats from the plaintiff for the same price 
that he was selling them for. The evidence further shews tlmt 
the oats were never insiieetcd by Digney, and it is not conceivable 
that he would have purchased oats without inspecting them. It 
is quite true that a handful of oats was brought to him by the 
plaintiff’s brother, but 1 cannot bring myself to the conclusion 
that if he were buying the oats he would lie satisfied with such a 
casual inspection as could Is- had from this handful. The oats 
were shipped in the name of the plaintiff ns consignor per Digney. 
which would le unusual if Digney were the purchaser. Both the 
plaintiff and his brother had at lc-ast an opixirtunity of insiecting
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the bill of lading, and an inspection of that would have disclosed 
that the Milling Company was the consignee of the oats, tiecause 
the bill of lading provided that the M ling Company was to be 
notified. The course of dealing with respect to these oats was 
so different from what it would have lieen if the sale had been made 
to the Farmers’ Club Elevator Co., of which the defendant Digney 
was the agent, that I cannot bring myself to the conclusion that 
the plaintiff or his brother could have been of the opinion tliat tlie 
sale was made to the Farmers’ Club Elevator Co. In the past 
when the plaintiff had made sides to the latter company, there 
had t)een no question of waiting until the grain was sold liefore 
getting his money; he always had his money at the time he sold 
his oats to the company. Rut in this case* he had to wait until 
the draft was paid by the defendant Milling Company. The 
plaintiff, tioth in his examination for discovery and in his evidence 
at the trial, distinctly stated that he knew' he was not selling to the 
defendant Digney, that Digney was not in a position to buy.

The subsequent action of the ]iarties also points to the con­
clusion that there was no sale to Digney. Within a day or two 
of the shipment of the oats, Digney discovered that the oats were 
wet and at once notified the Milling Company not to accept them 
without ins))ection, ami also notified the plaintiff. The plaintiff 
subsequently went to Prince All>ert, saw the defendant Milling 
Company and wanted to know what the conqiany would give 
him for the oats.

It was contended for the appellant that the evidence of the 
defendant Digney that he was to receive from the plaintiff 2 cents 
a bushel for his serviees, should not lie tielieved, tieenuse such a 
remuneration was altogether too great for the services rendered. 
Digney’s evidence is, that he didn’t ask for any remuneration, but 
that, on the day the oats were shipped, the brother of the plaintiff 
asked him what he wanted for his services. He said, “nothing,” 
and the brother offered him 2 cents a bushel. In considering 
whether or not, under the circumstances, this is reasonable, sight 
must not be lost of the fact that it was through the efforts of the 
defendant Digney that the sale to the defendant company was 
made. The evidence shew’s that the oats in question were damp; 
that the car of similar oats which the plaintiff had already sold 
was sold for 71^ cents a bushel, whereas on the sale in question
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and under all these virciunstances it might very well 1m- that 
the plaintiff or his brother would be quite willing to offer the 
defendant Digney 2 cents a bushel for getting rid of the oats.

Under all the circumstances, therefore, 1 would not disturb 
the judgment apjaaltsl from, and, in my opinion, this ap|»>al should 
be dismissed with costs. Appeal dismissed.

1.1 wood, J .A.

CAN. FRASER v. S.S. “AZTEC.”

Ex. C. Exchequer Court of Canada, Quebec Admiralty District, Maclennan, D.L.J.A.
July ft, 19tO.

Admiralty (6 II —18)—Case sent rack—Further evidence—Expert 
evidence—Nautical assessors—Practice.

When » case is sent hack for further evidence, there being a nautical 
assessor at the previous trial, ex|»crt evidence will not In- admitted 
where all matters requiring nautical or other professional knowledge have 
been advised upon and settled at the first trial.

|Montreal Hart tour Commissioners v. The “Unwene” (1900), 1» Can. 
Ex. 305, referred to.]

Statement. The cane was tried in the first instance by Maclennan, D.LJ.A., 
ami was dismissed, the Judge finding that the accident was 
caused by the gross negligence of the lockmen and not of the 
“Aster” ami her crew (1920), 52 D.L.R. 175, 19 (’an. Ex. 454.

The plaintiff then apix*aled from the Deputy Ixx*al Judge to 
the Exchequer Court (see Memoranda, 19 Can. Ex. at p. ii). At 
the owning of the apix*al, application was made by plaintiff to t>e 
permitted to examine further witnesses. Audette, J., presiding, 
eonsidered that such evidence should be given Indore the Judge 
who had heard the ease in the first instance ami therefore» ordered 
that the ease be remitted lx*fon* the Local .Judge in Admiralty, 
and that the case» lx* there reheard and the evidence which the

MmIwmb.
D.LJ.A.

parties desired to adduce and which might lx* legal lx* then* taken 
and that judgment lx* n*nden*d by the said Judge upon such new 
evidence as well ns upon the evidence already of record.

H. A. Pringle, K.C., ami A. II. Elder, for plaintiff.
A. R. Holden, K.C., for defendant.
Maclennan, D.L.J.A.:—This ease was tried before me 

some time ago and, on March 10, 1920, 1 dismissed the action 
with costs, having come to the conclusion that the accident
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was caused by the gross negligence of the lockmen, and that the * * _ 
“Aztec" and her crew were not to blame, 52 D.L.R. 175, 19 Ex. C. 
Can. Ex. 4M. iw«

()n a motion by plaintiff by way of appeal from that judg- srs 
mont Audette, J., of the Exchequer Court, on May 20, 1920, 11 Arnec.”
ordered and adjudged that Raid judgment lx? net aside and the u. u.... 
ease lx* re-heard and thereafter determined by me upon the D LJ A'
evidence already adduced and upon such further evidence as the 
parties might see fit to adduce, and that the costs of the first 
trial or hearing lx‘ reserved to lx* dealt with by me.

The new trial was held on June 22* 1920, when I had the 
assistance of Captain (irey as Nautical Assessor. The plaintiff 
adduced some new evidence, including a number of photographs 
of the lock where the accident occurred. Among the photographs 
several purport to shew the water in the lock, some with one, 
others with two valves in the upix*r gates open and all valves .n 
the lower gates ojx*n. No steamer was in the lock at the time 
these photographs were taken and they do not shew what the result 
would have been had the steamer “Aztec” or a ship of similar 
size lioon in the lock. The evidence of experiments made with 
the water in the lock without any steamer lx»ing in it is of the nature 
of expert evidence, and as the Court had the assistance of a 
Nautical Ass«»ssor to auvise upon any matters requiring nautical 
or other professional knowledge, such export evidence is inad­
missible. Montreal Harbour Commissioner# v. The “Vnivene”

(1900), 10 Can. Ex. 305.
Two witnesses examined at the first trial, Albert Durochcr 

and Joseph H. McDonald, the two lockmen in charge of the lock 
at the time of the accident, were recalled by plaintiff and testified 
that after the “Aztec” entered the lock her bow was tied up to 
the north wall of the hx*k and her stern was to the1 south wall.
The “Aztec” had a right hand profiler and I am advised by 
my assessor that its action as the st<iunor came to a standstill 
when it was tied up to the north wall would lx* to cause the stem 
of the steamer to lie against the north wall of the hx*k, and I am 
also advised that the effect of water coming through one or more 
of the valves in the upper gates ami striking against the lower 
gates would cause a back eddy, and the effect of such eddy would

30—56 D.L.R.
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l>e to keep the stem of the steamer against the north wall. Neither 
Duroeher nor Me Donald, at the first trial, said anything al>out 
the stem of the steamer being against the south wall of the lock. 
They were both examined at considerable length at the first trial 
and neither of them suggested the steamer was in the position 
in whieh they said she was when examined at the new trial. I 
was not impressed at the first trial with their credibility and I 
am not disposed U accept their evidence at the new trial on this 
point. At the first trial Heppel, a loekman, swore that the 
steamer when it went astern hit the north gate. l>el>eau, a 
witness calk'd on Ixiudf of the defendant, said it hit the south 
leaf of the west gate. McDonald said sin1 went into the centre 
of the upper gates, and Duroeher could not say if the steamer 
canted into the middle of the lock or went straight astern. In 
my opinion it is immaterial whether the steamer, when thrown 
astern, struck the centre, the north leaf or the south leaf of the 
upper gates.

The new evidence, so far as it is ex]>ert evidence, is inad­
missible ami I am advised by my assi'ssor that the mooring of 
the steamer was sufficient. At the first trial, 52 D.L.lt. 175, 
19 ('an. Ex. 454,1 <iune to the conclusion that the non-observawe 
of canal Kule 27 regarding tlie number of lines to lx* used in 
making the steamer fast in the lock did not contribute to the 
accident in any manner what server, and there is nothing in the 
evidence adduced at the new trial to make me change my opinion 
on the question.

Having regard, therefore, to the evidence adduced at the 
first trial and the further evidence adduced by plaintiff at the 
new trial, I have come to the conclusion that plaintiff's action 
should lx1 dismissed for the reasons given in xupix>rt of the first 
judgment.

The costs of the first judgment were given against plaintiff 
and there is no reason why that order should not lx* followed. 
Plaintiff’s action fails ami there will lx» judgment dismissing it 
with costs of Ixrth trials against plaintiff.

Judgment accordingly.
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EDMONTON * DUNVEGAN * B.C.R. Co. V. MULCAHY. CAN.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin and 8. C.
MigtiauU, JJ. December 17, l»tO.

Master and servant (§ II B—166)—Dangerous track and road red—
Negligence in repairing—Inaurt to road master in charge 
op repairs—"Volenti non fit injuria."

The principle "volenti non fit injuria" iloes not apply to a road master 
of a railway company, caused by the unnecessary prolongation of the risk 
arising from defective rails, owing to the company's failure to comply 
with nis reasonable ami reiterated request for gissl rails to replace the 
old ones. The implication of the doctrine is not warranted either from 
his assumption or retention of the position of mad master.

[A/ulcahy v. E D. and B.C.R. Co. (1620), 63 O.L.li. 77, 16 Alta.
L.K. 464, affirmed.}

Appeal by defendant from the judgment of the Allierta Statement. 
Supreme Court, Appellate Division (1920), 53 D.L.R. 77, in an 
action for damages for injuries received by plaintiff in tlie course 
of his employment as a road master on defendant's railway.
Affirmed.

C. Wilson, K.C., for appellant; E. 1 ai fleur, K.C., for respondent.
Davies, C.J. (dissenting):—At the conclusion of the argument DarwwCj. 

at Har 1 was of the opinion that Mr. Wilson had made out a gom! 
case for this appeal. As, however, my colleagues seemed to have 
a different impression, I fourni it necessary to read with care 
all the ]iertinent evidence in the ease referred to by counsel on 
either side, as also the judgment of the trial Judge, Hyndman, J., 
and that of the Court of Appeal reversing it (1920), 53 D.L.R.
77,15 Alta. L.R. 404.

As a result, I am clearly of the opinion that, alike on the 
applicability of the maxim volenti non fit injuria and of the law 
of contributory negligence, the defendants are not liable and 
tliat the apftcal should lie allowed with costs anil the judgment 
of Hyndman, J., restored.

If there ever was a case, in my opinion, to which the doctrine 
of the maxim volenti was applicable and should lie applied, it is 
this case.

The actual work and duty of the plaintiff, for which he was 
employed, was to put in repair the very roadlted, the dangerous 
condition of which, it is contended by the plaintiff Mulcahy, 
caused the accident in question. He undertook the employ­
ment and continued in it with full knowledge of the very bad and 
unsafe condition of the roadlted. His knowledge of its condition
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was probably 1 letter than that of any other man. He applied,
8. C. after going to work at the repairs in August, for new rails, and 

Edmonton before, and in the loginning of September, was informed that the 
Dunveoan comPBny would supply new rails for a jiortion of the road, but

could not do so, for that |iart ol it whore the accident occurred,*
B.C.R. Co.B.C.R. Co. namely, between McLennan and Grandi1 Prairie. On receiving 
Mulcahy. this definite information, he, on September 6, 1917, wrote to his 
Dsviee,c.j. foreman the following letter:

Spikit River, Sept. 6, 1917.
Mr. Frank Donib,

Ex Gang Foreman.
Dear Sir:

When you an* working your gang from Manir Tank Mile 341 to Smoky 
297 getting worst places out of track you will notice you will find some very 
bail rails. I have made requisitions for rails to Mr. Sutherland and he claims 
that he cannot give me any rails between Mctannan and (irande Prairie 
so when you find a very had one go to the nearest siding and take out rails 
from side track ami put in main line and put your had rail in side track that 
you take from main line leave a man to protect side track until you return 
with lient rail to replace good rail taken out. 1 understand this is a very 
exclusive way to do but it is the only way we can get some of the very worst 
rails out which will cause bad derailments if left in track when repaired I 
know it will break up your gang so you cannot ipnke a good showen but I 
understand all of this and will proct (protect?) you if anything is sayed about 
your work not showen up lie shun* and tamp up under new rail in low places

Yours truly,
J. W Mvlcaht, R.M.

No evidence could more clearly establish plaintiff ap|M>llant's 
full knowledge of the road's condition and of the liability of the 
company to supply new rails on that portion of the road where 
the accident occurred. The instructions he gave his foreman 
in this letter as to how he should remove and replace very bad 
mils, taken in conjunction with the other letters in evidence, 
shew his complete knowledge- of all the* facts, namely, the ImuI 
condition of the mad on this )iarticular section, the liability of 
the company to supply new mils for the comparatively unt ravelled 
section as all the rails they could procure were required for the 
section of the road where there was the greatest traffic for freight 
and iMessengers, and the means he directed the foreman should 
take to supply the new rails required as substitutes for any “very 
bad ones.”



56 D.L.R.I Dominion Law Kkpokts. 445

This letter is, to my mind, also a complete answer to the 
suggestion that the company had aggravated the dangers to which 
plaintiff was exposed by neglecting to supply him with new rails. 
It shews his full knowledge of the company’s inability to supply 
new rails between McLennan and Grande Prairie where the acci­
dent occurred as all the new rails they could procure were required 
for the more travelled sections of the road. With all this actual 
knowledge, the plaintiff continued in his position as road master, 
rc]iairing the road for which he had l>een socially employed. I 
can only, without quoting more from the evidence, repeat my 
strong opinion that the doctrine of volenti should lie applied.

Then, as to the contributory negligence of the plaintiff. I am 
also of the clear opinion that it has been proved up to the hilt. 
He was in control of the car, calhnl a speeder, at the time of the 
accident and sat in the front seat along with a workman named 
(arbonneau. Donis, who was running the car under his instruc­
tions sat behind him, and the evidence shews clearly it was plaintiff 
Mulcahy’s custom and duty to signal to him the rate of speed. 
As usual, the witnesses differ somewhat ns to the rate, but 
Mulcahy’s own evidence is that, at the time of the accident, the 
speeder was miming at between 10 and 15 miles an hour.

Accepting plaintiff Mulcahy’s own evidence of the state ami 
condition of the road bed and rails over which they were running, 
this rate of speed, I think, was not short of reckless imprudence 
and negligence. It no doubt thereby contributed to throw' the 
car off the rails and cause the accident which occurred.

If, however, the evidence of the other witnesses, Donis and 
Sutherland and Carlxmneau, is accepted, that the roadl>cd, at 
the place in question, was not at all in tlie very tied condition that 
Mulcahy descrilies, but, as one of them, Sutherland, said, “alxnit 
the lx*st piece of track up there, the land dry and the ditching 
very good, there was no chance for water to remain around the 
track and keep it soft or give it a chance to become rough,” then 
the proficr conclusion to lie drawn is that which I think the trial 
Judge, accepting their evidence, drew, that the ear ran off or jump­
ed the track, not from the bad condition of the roadlxxl or rails, 
hut from some unexplained cause.

My conclusion, therefore, is clear that the ap|xinl should lie 
allowed with costs and the judgment of the trial Judge restored.

CAN.

8. C.
Kumonton

A
Dunvboan

A
B.C.R. Co. 
Mulcahy.

Deri*. CJ.
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Idington, J.

Idington, J.:—The trial Judge, Hyndman, J., rested his 
judgment herein upon the application of the doctrine expressed 
in the maxim volenti non fit injuria.

Assuming, for argument’s sake, such a defence would have 
lieen applicable if the accident had happened the next day after 
the respondent had entered upon his new employment, relying 
upon the reasonable expectation of his being supported in his 
effort to improve the dangerous condition then existent and to 
be rectified, I cannot see how it can be made applicable to the 
circumstances created by the gross neglect of appellant to supply 
the rails which the respondent so repeatedly urged upon its 
managers to lie used in rendering the very spot in question safe.

The Court of Appeal, 53 D.L.R. 77, 15 Alta. L.R. 464, in my 
opinion, was quite right in reversing, for the reasons assigned by 
it, the judgment of Hyndman, J., on that ground, unless there 
was pressed upon it, and shewn to be well founded, the ground of 
contributory negligence on the part of respondent which is now 
urged upon us.

Although a casual expression by Hyndman, J., is quoted by 
counsel for appellant as indicating that, in the said Judge’s opinion, 
the defence of contributory negligence was established, I cannot 
read it as an express finding upon the conflicting evidence that 
appears or think that, if he so intended to find, he would have 
so passed over what he found on the facts and let the matter rest 
there, and then turned to elaborate the ground upon which he 
does rest his judgment.

And the absence of any reference thereto in the able and 
fully considered opinion of the Court below, 53 D.L.R. 77, 15 
Alta. L.R. 464, seems to indicate that no such defence had been 
pressed on that Court.

The evidence on the point, I repeat, is most conflicting. And 
in one view presented is reduced to such a narrow point, which 
does not seem by any means to render it safe for us to act upon, 
under the foregoing circumstances.

Indeed, it amounts to no more than a possible suspicion that 
when the speeder car approached the point in question it might 
have been wiser for respondent to have indicated to the man 
operating a reduction in the rate of speed.



56 DXJt.j Dominion Law Reports. 447

I do not think, in face of the foregoing history of the alleged 
defence, and the conflict of evidence, as well as the fact that 
the motorman knew the road as well as responder, t, that we 
would be justified in allowing the appeal on that ground, and, 
therefore, I think the appeal should lie dismissed with costs.

Duff, J.:—This appeal involves a controversy touching the 
application of the maxim volenti non fit injuria. Long ago Bowen, 
L.J., called attention in a well known judgment to this—that the 
maxim is volenti non fit injuria not scienti non fit injuria. I make 
this observation because I should like it to be quite plain that some 
sentences in the judgment of Hyndman, J., seemingly not quite 
consistent with this should not be accepted as an accurate exposi­
tion of the rule.

I do not find it necessary to discuss the question whether, 
if we had been confronted with a case in which the essential 
elements were the request by the company to Mulcahy to under­
take the work he did undertake in the circumstances known both 
to him and to his superiors, the Judge’s finding of fact that the 
conduct of the parties properly interpreted evinced an intention 
that Mulcahy should bear the risk of the dangerous condition 
of that part of the railway where his duties were to lie could 
properly be set aside by the Court of Appeal 53 D.L.R. 77, 15 
Alta. L.R. 464. I shall proceed upon the hypothesis that Mulcahy 
did undertake the risk but his agreement to undertake the risk 
must, as the Court of Appeal have held, be qualified by the 
condition necessarily implied that the company would do what they 
reasonably could to assist him in minimising the risk that must, 
I say, lie taken to have lieen one of the terms upon which the 
risk was assumed and I think an essential term. It follows 
that the failure on the part of the company to fulfil this term 
disables them from relying upon Mulcahy's undertaking unless 
at all events they can establish that by their default Mulcahy was 
not prejudiced. The Court of Appeal have taken the view 
apparently that this was not shewn. Mr. Wilson has not satisfied 
me that that view is erroneous.

Anglin, J.:—The judgment of the Appellate Division, 53 
D.L.R. 77, 15 Alta. L.R. 464, is challenged by counsel for the 
defendant company on two grounds. It is urged (a) that the 
plaintiff voluntarily incurred the risk of the defective condition
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of the railway which lias I urn found to have been the cause of 
hia injury’; (b) tliat excessive speed of the car, or “speeder,” on 
which lie was travelling was the true cause of the accident and that 
he was so far responsible for it that he should either lie deemed the 
author of his own wrong or at least guilty of contributory negli­
gence.

As to the first defence, depending upon the applicability of 
the maxim volenti non fit injuria, I agree with the opinion delivered 
by Ives, J., in the Appellate Division, 53 D.L.R. 77, 15 Alta. 
L.R. 464, concurred in by Haney, C.J., and Beck, J. The plaintiff 
did not agree to relieve the company from liability from accidents 
that might hapjien from an unnecessary prolongation of the risk 
arising from irremediably defective rails owing to its failure to 
comply with his reasonable and reiterated request that he should 
lie sent a supply of good rails to replace them. No such impli­
cation is warranted either from his assumption or his retention 
of the post of road master of the section.

That the speeder was running at an excessive speed at the time 
of the injury was not found by Hyndman, J., who dismissed the 
action liecause he was “by no means satisfied" tliat the speeder 
did not “jump the rails without any explainable cause." But, 
assumé;,! in the defendant’s favour that the speed was too great, 
the evidence is not convincing either that the driver should lie 
regarded as the plaintiff's alter ego so as to make him responsible 
for negligent driving, or that the plaintiff had such an op]*irtunity 
of observing and controlling the speed immediately liefore the 
moment of the accident that a case of contributory negligence on 
his jiart is clearly made out. Notwithstanding the able argument 
presented by Mr. Wilson I am not satisfied that there is error 
in the judgment a quo.

Mignault, J.:—I concur with Anglin, J.
Appeal dismissed.
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FORRESTER v. CANADIAN NATIONAL RAILWAYS.
Saskatchewan Court of Appeal, Haultain, C.J.S., Xewlands, Lamont and 

El wood, JJ.A. December 23, 1920.

Railways (§ IV A—91)—Accident at crossing—Negligence—Con­
tributory NEGLIGENCE—DRIVER OF TEAM “NOT AS BRIGHT OR AS 
ACUTE AS AVEltAGE MAN’”—FINDING OF COURT.

In an accident .it a crossing where the Court finds at the trial no 
contributory negligence on the part of a man “not as bright or acute as 
the average man,” this finding will not be disturbed.

Appeal by defendant from the trial judgment in an action to 
recover damages for injuries received at a level railway crossing. 
Affirmed.

A. M. McIntyre, for appellant ; J. M. Stevenson, for respondent. 
The judgment of the Court was delivered by 
Klwood, J.A.:—This was an action for damages sustained by 

the killing of the respondent’s horses and destruction of his wagon 
and harness at a level railway crossing within the yard limits of 
the village of Warman, by an engine on the appellant’s passenger 
train from the west.

At the time of the accident, the horses, with wagon attached 
thereto, were being driven by one Spooner, who was working for 
one Campbell, to whom the respondent had lent the said horses, 
wagon and harness. The evidence shews that, commencing from 
a point about 375 ft. west of the crossing in question, there were 
two long strings of box cars, one on each side of the line along w hich 
the passenger train in question was travelling. The trial Judge 
found that the whistle on said train was sounded at least a mile 
west of said crossing and was not again sounded, and that the 
l>ell on the engine wras started about the time that said whistle was 
sounded and continued to ring until after the accident ; that 
the train was running at a speed well up to 25 miles an hour. 
He further held that instructions in the appellant’s time table, 
No. 14, compelled the apjiellant when going through the yard 
in question to be prepared to stop at once. These instructions are 
as follows:

All trains must approach and pans through Humboldt, Warman and 
North B&ttleford Yards cautiously, expecting to find main track occupied 
or switches wrong, and prepared to stop at once.

Interlocking Rule No. 93 is in part as follows:
All trains except first and second-class trains must, unless otherwise 

directed, approach and pass through yard limits prepared to stop, unless 
the main track is seen or known to be clear.
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The . rial Judge held that the train was not in his opinion 
approaching cautiously or under control, or prepared to stop 
liefore the station would be reached. The trial Judge further 
held that, were it not for the instructions contained in time table 
No. 14, he would, under the law, have to find against the respond­
ent's contention that the speed was excessive; but that the 
instructions in question create the standard of duty which the 
company itself recognises as a standard to which its employees 
should conform in the yard in question, and that, therefore, to 
omit to take these precautions was negligence, and that in his 
opinion the speed of the train, having regard to the method of 
approach, and to the fact that the whistle was not sounded, was 
excessive; that the excessive speed and failure to have the train 
under control and to be prepared to stop contributed to the cause 
of the accident.

It was urged that there was contributory negligence on the 
part of Spooner. The trial Judge finds, in effect, that Spooner 
looked to the west, which was the direction from which the train 
was approaching, about the time that he was crossing Railway 
St. F rom a plan put in evidence, I should take the south boundary 
of Railway St. to be 122 ft. 4 inches north of the point at which 
the accident took place. Apparently, at the time Spooner looked, 
he did not see any train approaching, nor could he have seen any 
on account of the box cars above referred to. If he had looked 
just as he approached the tracks, say, about 4P or 50 ft. from the 
tracks, he could have seen the train and,avoided the accident. 
The trial Judge attributes Spooner’s failure to look again some­
what to the fact that he had previously looked, and, as he expresses 
it, “also to the frailty from which he suffers." He says that 
“had the whistle been sounded as required at the 80 rod point, 
it is highly probable that it would have provcu an effective 
warning." The frailty from which Spooner suffered, referred to 
by the trial Judge, was, I take it, from the evidence, that he 
was not so quick at perceiving things as ordinary people; that 
his mind was not particularly acute. Judgment was given for the 
respondent, and from that judgment this appeal is taken.

It was contended that the trial Judge was not justified 
in finding on the evidence that the whistle was not sounded 
at the 80 rod point. On behalf of the respondent a number of
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witnesses were called who all were in a position to have heard 
the whistle, who swore that they did not hear it. They also 
swore that they did not hear the liell ring. On liehalf of the appel- 
lant, the engineer, fireman, and one Shipley swore that the whistle 
did sound at a point aliout 900 ft. west of the crossing. At the 
time that Shipley says he heard it, he was some distance north 
of the railway and behind a livery bam. The engineer says that 
he sounded the whistle because it was his custom, and, as he puts 
it, “on account of the accident." The fireman says in his cross- 
examination, “I am reasonably positive I rcmcmlier the signals 
were given at that time." The trial Judge, in spite of the evidence 
of the witnesses for the respondent, who swore that the I si I was 
not rung, finds that the tail was rung; but the evidence in support 
of a finding that the 1x41 was rung was very much stronger than 
the evidence in support of the contention that the whistle was 
sounded, and, in view of the doubt which might reasonably be 
cast uixm the conclusiveness of the evidence given on the part of 
the appellant for the contention that the whistle was sounded, 
1 would not lx1 prepared to disturb the finding of the trial Judge 
where he finds that the whistle was not sounded.

It was urged that the trial Judge was not justified in holding 
that there was excessive speed on the part of the appellant's train, 
or that there was any obligation on the part of the appellant 
to approach the station cautiously, under control and prepared to 
stop. In effect, the trial Judge finds that the place where the 
accident took place w as not a thickly populated part of the village, 
and I think that the evidence justifies such a finding. Under 
those circumstances there was no obligation on the part of the 
railway company to limit its rate of speed. See Andreas v. C. P. R. 
Co. (1905), 37 Can. S.C.R. 1.

Rule 93 of the Interlocking Rules does not apply to the train 
in question, because time table No. 14, above referred to, and the 
evidence shew that this was a first-class train.

I am also of the opinion that the special instructions quoted 
above, and part of time table No. 14, arc solely instructions for 
the use of the company, they are not communicated to the publie, 
and, according to my construction, they refer to two sets of cir­
cumstances: one, where the switch is set against the approaching
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train, an<i the other where, through either switching ojierations 
or otherwise, the track upon which the approaching train is 
running is occupied, either by a car or cars.

The only remaining question to consider is: Was there con­
tributory negligence on the part of Spooner sufficient to deprive 
the respondent of his right to recover. It will be remembered 
that Spooner looked in the direction of the approaching train 
approximately 122 ft. from the crossing and saw no train. He 
then looked to the east. The trial Judge refers to his not being 
as bright or as acute mentally as the average man.

I am of the opinion, under the circumstances, that we should 
not hold that the respondent was guilty of con tribu ton1 negligence.

I would therefore dismiss the appeal with costs.
Appeal dismissed.

IMP. PACIFIC COAST COAL MINES Ltd. v. ARBUTHNOT.

P. C. Judicial Committee of the Privy Council, Viscount Cave, Lord Moulton,
Lord Phillimore. December 10, 1920.

Companies (§ II—20)—Reorganisation — Invalid resolution—Money
PAID UNDER CLAIM WHICH WAS ULTRA VIRES—KNOWLEDGE OF
directors—Liability of recipients.

The Courts have i>ower to direct that moneys received from a com­
pany on a claim which is ultra vires shall he repaid with interest, but 
there is no fixed rule on this point. Where the directors were guilty of 
great delay in ini|x>aching the claim, ami have acted under what they 
must have known to have been an invalid resolution, the recipients will 
only be ordered to repay the monev actually received.

(fcee (1917), 36 D.L.R. 564. and (1916), 31 D.L.R .378 ]

Statement. Appeal from the Court of Appeal of British Columbia in an 
action brought to set aside a trust deed and to recover certain 
secret profits alleged to have been made by the promotors of the 
company. The facts of the case are fully set out in the judgment 
delivered and in 36 D.L.R. 564, where the order of the Board 
which gave rise to the present appeal is reported.

The judgment of the Board was delivered by 
mÏuRoo. Lord Moulton:—The matters for, decision in the present 

appeal arise out of the order made by His Majesty in Council on 
August 8, 1917, 36 D.L.R. 564, [1917] A.C. 607, on an appeal 
from the Court of Appeal of British Columbia (1916), 31 D.L.R. 
378, 23 B.C.R. 267, at 302, in an action brought by the Pacific 
Coast Coal Mines, Ltd., and others against John Arbuthnot and
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others. Their Lordships by their decision advised the setting 
aside of the order made by the Court of Appeal in British ( olumbia 
and supported in part the judgment of the Judge of first instance 
(1916), 23 B.C.R. 267, in the ease. Consequently they made 
an order restoring with variations the order made by him and 
giving liberty to apply to the Court of first instance to give effect 
to their judgment. This was done, and it was referred to the 
Registrar of the Court to make a rei*>rt as to the sums due from 
or to the various parties concerned in the suit. Such rejiort was 
made by the Registrar on April 24, 1918, and came before the 
Court of first instance for further consideration on June 13, 1918, 
when an order which forms the basis ot the present dispute was 
made by the Court in respect of all the matters l>efore it. Against 
this order certain of the defendants appealed to the Court of Appr al 
of British Columbia, and that Court by an order dated April 1, 
1919, varied in substantial respects the order of the Court below. 
From this order, cross-appeals have been brought by the plaintiffs 
and defendants. These apjieals have been consolidated and arc 
now before the Board.

It will lie seen, therefore, that their Lordships are concerned 
only with the question of what is the effect of the Order in Council 
of August 8, 1917. The rights of the parties were finally deter­
mined by that order. It is only the interpretation and proper 
mode of carrying out that order which is lief ore their Lordships 
on the present occasion.

But although the rights of the parties have been finally deter­
mined by the Order in Council dated August 8, 1917, it will lie 
necessary to give a short account of the matters out of which 
the litigation arose in order that the meaning and effect of that 
order may be properly understood.

The appellant company was incorporated under the Provincial 
Companies Acts on March 21, 1908, for the purpose of acquiring 
and working mining properties and selling the produce. No 
question now arises about the circumstances under which this 
promotion took place. It must be taken for the purposes of this 
appeal that no complaint can be made against any of the defend­
ants in respect thereof in view of the fact that the charges against 
them relating to the promotion of the defendant company were
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formally withdrawn by the* plaintiffs at the former hearing lief ore 
this Board who directed them to pay the costs occasioned by their 
having put them forward in the litigation.

In the course of time dissensions arose within the company. 
Its shares had practically become the property of two groups of 
shareholders, which may lx? called respectively the British 
Columbia group and the New York group, and these dissensions 
threatened to lead to heavy litigation, which would certainly lie 
very injurious to the future prosperity of the company as a whole. 
To avoid this, the twro groups came to an agreement, which included 
among other things an arrangement that the New York group 
should buy out the British Columbia group so that the latter 
would cease to have any connection with the company.

The agreement lietween the parties was finally adjusted and 
entered into on February 11, 1911. It was not, how'ever, a 
simple purchase of the shares for money, but was an elaborate 
agreement by which it was arranged that debentures should be 
issued by the company and that the members of the British 
Columbia group should receive debentures to the par value of their 
respective shares in return for the surrender of those shares to the 
comjiany, and that such shares should lie thereuixwi cancelled (an 
order of the Court to lie obtained if necessary for the purpose), 
and that a consequential reduction of the appellant comjiany’s 
capital from $3,000,000 to $2,000,000 should lie made. Inasmuch 
as no mere agreement between private shareholders could effect 
these purposes, provision was made in the agreement for an 
application to the Legislature of British Columbia for an Act to 
authorise the agreement, the reduction of capital, the surrender 
of the shares, and the issue of delientures as provided by it. The 
agreement also contained provisions in respect of other matters 
which are not material to the questions now before their Lordships.

The Provincial Legislature was then in session at Victoria, 
and on February 14 a petition for a private Act as above described 
was presented, and a Bill was accordingly introduced which tiecame 
law on March 1,1911. Shortly described, its effect was to validate, 
ratify and confirm the agreement itself and all its terms and to 
give to the company power to carry out its provisions—

Subject to the same being adopted by a resolution passed by 76 per cent, 
of the shareholders of the company present personally or by proxy at any
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meeting of the shareholders of the said company called for that purpose and 
for the purpose of authorising the issue of the said debentures after the 14th 
day of February, 1911.

On February 20, 1911, pending the passing of the Act, a 
notice was given for a meeting of the shareholders for the alxwe 
purpose on March 1, at 3.30 p.m. The Act had actually passed 
by the hour specified by the notice, and their Lordships on the 
previous occasion held that this issue of the notice in anticipation 
of the passing of the statute was competent to the directors. 
The meeting vas held, and something like 98% of the share­
holders were present either personally or by proxy. It unanimous­
ly adopted a resolution such as is provided for by the Act. Hut 
their lordships held that the contents of the notice sent were 
utterly insufficient, and that there vas an absence in i* of most 
material infomation which should have been given to all the 
shareholders before they were asked to sanction such important 
modifications of the powers and constitution of the companv, 
and that therefore the notice was bad. It followed, therefore, 
that the adoption of the agreement by the meeting was of no 
effect. It was not procured in accordance with the condition 
imposed by the legislature. The agreement itself and all pro­
ceedings thereunder remained therefore ultra vires and incapable 
of ratification by the company. It was in order to obtain a 
declaration by the company. It was in order to obtain a declar­
ation to this effect, and consequent relief, that the action was 
brought by certain of the shareholders of the company. The 
decision of the Judge of first instance w as in favour of the plaintiffs, 
23 B.C.R. 267, but this was reversed by the Court of Appeal, 
31 D.L.R. 378, and was to a greet extent restored by the order 
of August 8, 1917, 36 D.L.R. 564, [1917] A.C. 667.

In accordance with the said judgment their lordships set 
aside the order of the Court of Appeal of British Columbia and 
restored the order of the Court of first instance of January 7, 
1916, with certain modifications. The parts of the order so 
modified which are material to the questions now before their 
Lordships are as follows:—

1. This Court doth declare that the alleged agreement dated the 11th 
day of February, 1911, made between John Arbuthnot, James M. Savage, 
John C. McGavin, and the Vancouver Island Timber Company, Ltd., of the 
first part, and John P. Hartman and Charles Cook Michener of the second 
part; and the Pacific Coast Coal Mines, Ltd. (Non-Personal Liability), of the

IMP.

P. C.

Pacific 
Coast Coal 
Minks Ltd.

Arhuthnot.



456 Dominion Law Reports. [56 DX.R.

IMP.

F r.
Pacific 

Coast Coal 
Mines Ltd.

Aruuthnot.

Lord
Moulton.

third part, and Ephraim Hodgson and David Scott Spencer of the fourth 
part, and Samuel Henry Reynolds of the fifth part, was never adopted by 
nor is the same binding ujxm the plaintiff company, and that the same and 
all proceedings taken to give it effect was and were as against the plaintiff 
company illegal, void, and ultra vires of the plaintiff company, and particularly 
that the debenture issue, the Trust Deed and the attempted cancellation 
of shares and reduction of capital based thereon were so likewise illegal, void, 
and ultra vires of and against the plaintiff company, and that the said Trust 
Deed and debentures secured thereby issued or held resj>ectively by the 
defendants John Arbuthnot, James M. Savage, John C. McGavin, William J. 
Moran, Samuel H. Reynolds, Henry G. S. Heisterman, Evelyn O. I. Rant, 
Vancouver Island Timber Company, Ltd., the British American Trust Com­
pany, Ltd., and Henry E. Young, should be by them respectively delivered 
up to be cancelled, and doth order and decree the same accordingly; 2. vnd 
this Court doth further declare that all moneys paid on account of the said 
Trust IXed or debentures whether for principal, interest, or trustees’ and 
inspectors’ fees, or otherwise, shall be repaid to the plaintiff company by the 
defendants John Arbuthnot, James M. Savage, the British American Trust 
Company, Ltd., John C. McGavin, William J. Moran, Samuel H. Reynolds, 
Henry G. S. Heist erman, Evelyn O. I. Rant, and Henry E. Young respectively 
in so far as the said sum or sums have been respectively received by the said 
defendants, and if necessary that there be a reference to the Registrar of this 
Court to ascertain the dealings with said debentures and report thereon, and 
doth order and decree the same accordingly; 3. And this Court doth further 
declare that in the event of said defendants being unable for any reason what­
ever to deliver up to the plaintiff company for cancellation such Trust Deed 
or any of the said debentures or if for any reason any of the said debentures 
are not so delivered up, then and in that event or events, the said defendants 
John Arbuthnot, James M. Savage, C. C. Michener, William J. Moran, 
Luther D. Wishard, and Charles O. Kimball, jointly and severally indemnify 
the plaintiff company against same to its satisfaction, and in the event of the 
plaintiff company unreasonably withholding approval thereof, then, subject 
to the approval of a Judge of this Court for and in respect of the amount of 
any such debentures, and of said Trust Deed, and doth order and decree the 
same accordingly; 11. And this Court doth further declare that the defendants 
John Arbuthnot, James M, Savage, John C. McGavin, William J. Moran, 
Samuel H. Reynolds, Henry G. S. Heist erman, Evelyn O. I. Rant, and the 
British American Trust Company, Ltd., each of them be and they are hereby 
restrained from in anywise dealing with the said Trust Deed or the said deben­
tures or any of them, other than by the delivery of same to the plaintiff 
company for cancellation, and doth order and decree the same accordingly; 
15. And this Court doth further declare that in the event of any of the moneys 
paid by the plaintiff company on account of the said Trust Deed or debentures, 
whether for principal, interest, or trustees’ and inspectors’ fees or otherwise, 
not being repaid to the plaintiff company, then and in that event judgment 
may be entered against the said defendants John Arbuthnot, James M. 
Savage, C. C. Michener, Samuel H. Reynolds, William J. Moran, Charles O. 
Kimball, and Luther D. Wishard, jointly and severally;

Let all further directions and considerations, including subsequent costs 
and the question of interest on the amounts paid on account of said debentures 
or damages in lieu thereof, be reserved until after the Registrar has reported.
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Before proceeding to deal with the effect of this order it is 
necessary to give some account of the proceedings of the company 
subsequently to the general meeting held in accordance with the 
notice of February 20,1911.

On the day after the abortive meeting of the shareholders 
on March 1, 1911, above referred to, a directors' meeting was 
held and at that meeting the directors belonging to the British 
Columbia party, viz., the respondents Arbutlmot, Savage and 
Moran and the said Reynolds (since deceased) resigned office 
as directors. At a meeting on the following day their resignations 
were accepted and 4 directors belonging to the New York section 
were appointed in their place. The new Board of Directors 
proceeded to carry out the provisions of the resolution passed 
at the meeting of the shareholders. They affixed the seal .of the 
company to the agreement, issued the debentures, and made all 
payments thereunder. It appears from the papers in the original 
appeal that the defendant Hartman (who had taken an active 
part in bringing about the arrangement) was one of the directors 
so appointed on March 4, and that he, Michener, Wishard and 
Robertson (who was a nominee of Michener and qualified by him) 
were appointed an executive co jmittcc with the power to exercise 
any and all of the powers of the Board of Directors. \\ ishard 
became president, of the company and Kimball vice-president.

The order of the Judge of first instance purporting to carry into 
effect the order of His Majesty in Council of August 8, 1917, is 
dated June 13, 1918. As to much of the relief decreed there is 
no dispu' but the order of the Judge of first instance was varied 
in cert respects on appeal to the Court of Appeal in British 
Columbia, and it is from the order of the latter Court that the 
present appeal and cross-upjieal are brought. These raise only 
four points for decision and these of a simple character. Hence 
it will be more convenient to deal clause by clause with the 
order of January 7, 1910, as modified by the Order in Council and 
the specific relief decreed thereunder by the Court of Appeal in 
British Columbia, taking in order the objections raised by the 
parties in respect to such relief and dealing with them as they 
arise.

Turning then to clause 1 of the order, their lordships find that 
after declaring that the agi cement, its adoption, and the subse-
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ciucnt action thereon «ere ultra rim of the plaintiff company 
and «ere therefoie void it gives the specific relief that the Trust 
Deed and the debentures secured thereby issued to the various 
defendants should be by them respectively delivered up to be 
cancelled. These debentures «ere made out to bearer, and the 
obvious object of the relief is to secure the company from the 
danger of having claims made upon them in future under these 
invalid documents.

Clause 3 of the order must lie looker! upon as supplementary 
to clause 1 and as completing the relief intended to lie given 
thereby. It provides for the case where there is a failure to 
deliver up some of the delientures. In such case it directs that 
certain of the defendants (vi»., those who were directors at the 
date of the passing of the Act) should lx- jointly and severally 
liable to indemnify the company against claims upon such out­
standing debentures.

There is, and could lie, no appeal against the relief given by 
clause 1 inasmuch as it follows precisely the former order of this 
Board, and, moreover,, it is evident that the company is entitled 
to have these- invalid delientures delivered up and cancelled in 
order to prevent claims not legally sustainable lieing made against 
the company in future upon them. The effect of clause 3 is 
obviously to render the jiartics there named liable to indemnify 
the company against any failure to obtain the relief given under 
clause 1 by reason of the defendants therein named not delivering 
up the delientures. But here a serious difficulty arises. It 
happens that 115 of the delientures formerly held by the defendant 
MeGavin had liecn sold to one Jefferson, who brought an action 
upon them against the plaintiff company while this litigation was 
going on and recovered judgment for his full claim against the 
plaintiff company by reason that at the date when he so recovered 
judgment the apjieal to their Lordships which led to the order of 
August 8, 1917, had not come on for hearing and the action of the 
plaintiff company against the present defendants stood dismissed 
by the Court of Appeal in British Columbia. The plaintiff com­
pany brought no appeal from the judgment so obtained by Jefferson 
and it still stands. A further difficulty arises in respect of these 
delientures. In the action thus brought by Jefferson in which 
he succeeded the company made the defendants named in clause
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3 thin! parties, ami claimed an indemnity from them substantially 
on the same grounds as in the present action, and in tliat action 
the defendants who had thus lieen made third parties obtained 
judgment against the company on this claim with costs, and such 
judgment still stands.

Under these circumstances the Judge of first instance by his 
order of June 13, 1918, directed that the defendant McGavin 
should pay the amount of the judgment, including costs, and that 
if he failed to do so liefore a date named the plaintiffs might 
enter judgment for the amount against the defendants named 
in the third clause. The Court of Appeal struck out this ]>art of 
the order, and directed only that the defendants named in the 
3rd clause should indemnify the plaintiffs against the judgment 
obtained by Jefferson. Against this decision of the Court of Appeal 
both parties appealed to the Board, the plaintiffs contending 
that the order of the Judge directing the defendants named in 
clause 3 to pay the amount of the judgment should be restored, 
and the defendants claiming that the direction as to indemnity 
given by the Court of Appeal should be omitted. In their Lord- 
ships’ opinion the contention of the defendants is right. There 
are questions arising out of the neglect of the company to apjxtal 
against the Jefferson judgment, and out of the order made in the 
action in favour of third parties, which the defendants are entitled 
to have decided in a proceeding properly raised under the original 
order of indemnity, and these questions should not be decided 
against them at the present stage. Their lordships think, there­
fore, that the direction of the Court of Apjreal as to indemnity 
should l>e struck out, but there should lie lilierty to the plaintiffs 
to apply to enforce the declaration as to indemnity contained in 
the third clause so far as regards the Jefferson judgment.

The other [Mints raised on this appeal relate to the relief 
granted by clauses 2 and 15 of the order of January 7,1916, as 
modified by the Order in Council. They relate chiefly to the 
relief granted in respect of the moneys paid by the company on 
the coupons of the debentures that had matured prior to Septem­
ber, 1914, the date at which the comjiany wholly ceased to pay 
on them. This raises a very serious question of law which their 
Lordships will presently ileal with. But liefore doing so it will be 
convenient to dispose of a question of fact raised as to the coupons,
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amounting to $36,090, which foil duo in September, 1912. 
Those coupons, to the amount of $36,000, were met by an allied 
company, the Canadian Securities Corp., who purported to 
purchase them at their face value and charge the plaintiff com­
pany in account with the sums so paid, the balance of $90 being 
paid by the plaintiff comiiany. On taking the account under 
clause 2 the Judge included the above sum of $36,000 as having 
been in effect paid by the plaintiff company, but this decision was 
reversed by the Court of Appeal. The plaintiffs have appealed 
on this point. Their Lordships are of opinion that although the 
evidence leaves a considerable amount of obscurity as to the 
transactions with regard to this coupon, it is substantially estab­
lished that it was in fact paid by the company by lxing included 
in a promissory note on which they are liable, and that accord­
ingly no distinction should lie drawn between this coupon and 
those paid in cash by the company. On this point, therefore, 
they think the plaintiffs’ appeal should l»e allowed.

Their Ixmiships now turn to the main questions in dispute 
in the case, namely, the proper interpretation of the relief directed 
by clauses 2 and 15 of the order of January 7, 1916.

Taking first clause 2, they find that the language is quite plain 
and definite. It simply directs that moneys received from the 
company: “On account of the said Trust Deed or delientures, 
whether for principal or interest, or trustees’ and inspectors’ fees 
or otherwise, shall lie repaid by [here naming certain of the defend­
ants] in so far as the said sum or sums have been respectively 
received by the said defendants.”

The defendants there named are the Trust Company and 
those to w hom the debentures were originally issued either directly 
or through the Vancouver Island Timber Co., Ltd., who received 
them purely as trustees for four of the other defendants named and 
who handed them over to their cestuis que trustent without ever 
having had any beneficial interest in them. So clear is the 
language that no dispute would, their Lordships think, have 
arisen upon the meaning and effect of this clause had it not liecn 
that in the order of January 7, 1916, there was a reservation of 
the question of interest, and on further consideration the Judge of 
first instance charged the whole of the repayments directed under 
this clause with 5% interest from the date of the original payment
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by the company. The Court of Appeal in British Columbia has 
disallowed this interest and their lordships have to consider 
which view is the correct one.

Their lordships are of opinion that the persons directed to 
make the repayments are charged solely as recipients and in no 
other character. The peculiarity of this case is that the parties 
directly guilty of the u'tra vires acts complained of are substantially 
the persons bringing the action and seeking to profit by the 
relief granted. The insufficiency of the notice to the shareholders 
of the meeting on March 1 rendered that meeting and the resolu­
tion passed at it of no legal effect. But had it rested there it would 
have been merely a nullity. It was the putting that resolution 
into force and acting upon it that constituted the ultra vires 
acts of the company and all these were done by the directors who 
belonged to the New York section. The directors, Arbuthnot. 
Savage, Reynolds and Moran, resigned at the meeting of the 
Board held on March 2, 1911, and their places were taken by 
directors belonging to the other party. It was these latter who 
affixed the seal of the company to the agreement, who issued 
the debentures and made all the payments on the coupons. Look­
ing at it from the point of view of their legal duty they ought to 
have taken no action upon the resolution of the meeting until 
after they had issued a proper notice to the shareholders and held 
a meeting capable of passing a valid resolution. Seeing the 
consensus of opinion as to the desirability of the agreement 
which existed among both the groups that were the principal 
holders of the shares, it is quite possible that the agreement would 
have been approved of at such meeting and no question of ultra 
vires could have arisen.

Now it is to be observed that no relief is directed against the 
persons actually participating in these ultra vires acts excepting 
those who actually received money from the company under 
the debentures. Take, for example, the defendant Hartman. 
The papers of the original case shew that he took an active part 
in the arrangement of the agreement and in the acts of the company 
on and after March 2, 1911, that is to say, in the sealing of the 
agreement by the company, the issue of the debentures and the 
payment of the coupons. He was before the Court as a defendant 
in the action and yet no specific relief except in the matter of costs
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Pacific the opinion that the defendants there mentioned arc treated 

ÏÏikbLid1* merely as recipients of money received by them from the oom- 
r. panv without any legal claim to it existing by reason of the inval- 

Amhcthnot. 0f the original resolution and of all subsequent stejw taken 
mISu» m virtue of it, and that the relief is purely a repayment to the 

company of moneys so received as lieing money had and received 
by them to the use of the company which, therefore, they must 
repay. The receipt of the moneys must be taken to have been 
without any actual knowledge that the payments were ultra 
vires and in that sense the moneys were received innocently. It 
must be remembered that though fraud was charged in the action 
it was not proved, and there is no finding in the original Order in 
Council which fastens any charge of impropriety on the ] ersons 
receiving the payments in respect of their so receiving them.

Vnder all these circumstances their Lordships are of opinion 
that the decision of the Court of Appeal of British Columbia 
discharging the erection of the Judge of first instance as to 
interest being chargeable on these re; ayments was correct. 
There is no doubt that the Courts have power to direct that moneys 
received from a company under a claim which is invalid by reason 
that the claim was ultra vires should be repaid with interest, 
but there is no fixed rule that such should be the case. The 
directors of the company haw been guilty of great delay in imjieach- 
ing the validity of the debentures and of continuing to act under 
what they must be taken to have know n to be an invalid resolution.

Those who were actually guilty of the issue of the debentures 
and maintaining their credit by payment of the eoujions are not 
made liable under the order, and their Lordships are of opinion 
that it would be unfair to require the recipients under clause 2 
to do anything other than repay the money actually received 
as they would have been ordered to do in a common law action. 
On the question of interest, therefore, the plaintiffs' appeal fails.

There remains the consideration of clause 15. The moneys 
it refers to are described in exactly the same language as is used 
in clause 2, except that in clause 2 they are specifically restricted 
to those that have been received respectively by the persons 
therein named, and it would be contrary to the sound principles of
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construction to hold that the words had any other or different ***** 
meaning in this clause to that which they have in the earlier P C. 
one. With regard to such moneys the relief directed by clause 15 Pacific 
is that the defendants therein named should jointly and severally dirais LtdL 
be liable to make up to the company any failure in the performance 
of clause 2, and a* their Lordships have already interpreted the 
relief directed by clause 2, there is no need further to discuss clause 
15. If suffices to say that if and so far as the company do not 
obtain the repayments directed by clause 2, they can recover the 
deficiency in the manner directed by clause 15.

But there is no such restriction in clause 15, therefore with 
regard to the further question raised by the defendants' cross- 
appeal on clause 15, namely, that the liability imposed by the 
clause is limited to the moneys ordered to be repaid under the 
second clause, their Lordships agree with the construction l ut 
upon the clause by both Courts in British Columbia and hold that 
this part of the cross-appeal is unfounded.

Their Lordships are therefore of opinion that the judgment 
of the Court of Appeal of British Columbia should be varied in 
respect of the sum of Üf3ti,0fl0 paid under coupon No. 3 of the 
debentures and the specific order as to the Jefferson judgment in 
the manner above directed, and that as both appeals have partly 
succeeded and partly failed, there should be no order as to costs, 
and they will humbly advise His Majesty accordingly.

Judgment accordingly.

SAYRE AND GILFOY v. SECURITY TRUST Co. Ltd.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and 
Mignault, JJ. June it, 1920.

Mortgage (§ VI A—70)—Land Titles Act (Alta.)—Foreclosure— 
Kxtincvisiimum or BUT—-Express application to purchase— 
Execution for balance.

The Land Titles Act (Alta.), sec. 626, as amended by 9 Geo. V. 1919, 
ch. 37, provides that an order for foreclosure whether made by a Judge or 
by the registrar shall operate as a full satisfaction of the debt secured 
by the mortgage. An order made upon an express application to be 
permitted to purchase for an agreed amount and for a vesting order and 
for leave to issue execution for the balance due, and where this is clearly 
intended to be granted by the order made is not within the above amend-

\Securily Trust Co: Ltd. v. Sayre and CUlfoy (1919), 49 D.L.R. 187, 
affirmed by an equally divided Court. See Annotation, Foreclosing 
Mortgage Made Under Torrens System, 14 D.L.R. 301.1
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Appeal by defendants from a jqdgment of the Appellate 
Division of the Supreme Court of Allierta (1919), 49 D.L.R. 187, 
15 Alta. L.R. 17, reversing the judgment of Stuart, J., whieh 
allowed an appeal from an order of the Master in Chamliere at 
Calgary. Affirmed, the Court I icing equally divided.

A. //. Clarke, K.C., for appellants.
//. P. O. Savary, K.C., for respondents.
Davies, (’.J.:—For the reasons given by Harvey, C.J., of the 

Apjx'llate Division of Allierta (1919), 49 D.L.R. 187, 15 Alta. L.R. 
17, in delivering the judgment of that Court now in appeal in 
this action, and also for the reasons stated by my brother Idington, 
I am of the opinion that this appeal should be dismissed.

Personally I should have preferred that the Master’s order in 
question herein should have lieen set aside altogether and a pro­
ceeding de now directed. But, as I think the ends of justice can 
lie fully worked out between the parties under the order as con­
strued by the Appellate Division and the disposition they have 
made of the action, with which construction and disjxisition I am 
quite satisfied, I will not press this view, more especially as it 
relates largely to a matter of procedure and practice.

As to the limitation of time of two weeks, stated in Harvey, 
CJ.'s reasons, within which the defendants might file a demand 
for an offer of the land for sale by tender, that limitation must, of 
course, be construed as running from the day of the judgment of 
this Court and, I think, under the circumstances, might well lie 
extended to four weeks.

As this Court js equally divided in opinion as to allowing or 
dismissing the appeal, there will be no costs here.

Idington, J.:—The Master’s order in question herein cannot, 
in my opinion, be treated as an order of foreclosure.

It is, by its terms, though very inaptly using the word “fore­
closure” clearly intended to be a vesting order carrying out the 
sale to the mortgagee, in like manner as if to a stranger, and 
permitting thereupon the mortgagee to proceed upon the covenant 
to realise the balance due after confirmation of said sale.

Who lias ever seen a foreclosure decree so framed? I venture 
to think that no one ran produce such a precedent in a foreclosure 
proceeding.
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The mortgagee has always had the right in such proceedings CAN. 
to abandon his foreclosure and proceed upon the covenant if 8. C.
ready and able to return to the mortgagor his property upon pay- Sayre

ment of the amount due. AND Giltot

Hence the legislation of the Alberta legislature of 9 Geo. V.» Sectijuty 
1919, ch. 37, must, by the express language using the word “fore- Co. Ltd. 
closure” lie confined to the plain ordinary meaning that is well mj~[ r 
understood by those conversant with it as a legal term.

I am sorry if anyone has lieen misled by reference to a dic­
tionary instead of the masters of the English law on whom I relied, 
and cited in the case of Mutual Life Ass1 ce Co. v. Douglas (1918), 
44 D.L.R. 115, 57 Can. S.C.R. 243.

The amending statute I cite clearly obliterates that option 
of a mortgagee after a final order of foreclosure and possibly 
effects a needed reform in our law.

But the Legislature does not touch, or pretend to touch, the 
undoubted power of the Court, according to long standing juris­
prudence, well expressed by that eminent Judge, Lord Hatherly, 
in the case of Tennant v. Trenchard (1869), L.R. 4 Ch. 537, at 547, 
to sanction a sale to a trustee, which a mortgagee is, in conducting 
a sale under a mortgage. Hence the exercise of that power in 
question herein, cannot properly be held to have been interfered 
with by the enactment aliovc refer ml to. Such a sale as made 
in the due exercise of such power cannot mean a foreclosure.

The things covered by the term “foreclosure” extending over 
the whole, and a sale possibly only of a part, arc entirely different.

If the Legislature intended to destroy the power of a Court 
to sell to the mortgagee for part of the debt the land mortgaged, 
it should have said so. I am not concerned in that regard as to 
what is done. There may be good reasons for its doing so. Indeed, 
conceivably good reasons therefor might exist in one country and 
yet doing so be imprudent in another.

I am unable, for the foregoing reasons, to maintain a reversal 
of the judgment appealed from.

I should have preferred, partly in accord with McCarthy, J.'s 
opinion, 49 D.L.R. 187, 15 Alta. L.R. 17, to have seen the whole 
order set aside and a proceeding de novo directed, within the
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undoubted rights of the Court, to sell to a mortgagee. But for 
us to interfere therewith would savour too much of dictating in 
mere matters of procedure.

I think the appeal should be dismissed with costs.
Duff, J., would allow the appeal.
Anglin, J.:—The question presented by this appeal is whether, 

in proceedings instituted to enforce a mortgage of property in 
that Province, the law of Alberta enabfes its Courts to order the 
sale of tlie mortgaged land to the mortgagee as absolute and 
irredeemable purchaser for a price less than the amount of his 
claim and at the same time he lie at lilierty to issue an execution 
against the mortgagor for the amount by which the mortgage 
debt exceeds such purchase-price. Such an order was made by 
the Master in Chamber* in this action on May 28, 1919.

The circumstances out of which the question above stated 
arises arc fully stated in the judgment of Stuart, J., holding, on 
appeal from the Master, that such an order cannot lie made; that 
the Master’s order was a foreclosure within sec. 626 of the Land 
Titles Act, 1906, Alta. Stats., ch. 24, as amended by 9 Geo. V., 
1919, ch. 37; that the mortgage délit was thereby extinguished ; 
and that the provision of the order permitting the issue of exe­
cution must therefore be set aside and vacated—with the result 
that the mortgagee would retain the property, but his mortgage 
debt would be wholly extinguished. This judgment was reversed 
in the Appellate Division, 49 D.L.R. 187,15 Alta. L.R. 17, Harvey, 
C.J., and Simmons and McCarthy, JJ., dissenting, and the 
Master’s order was restored, but with a provision for the taking 
of tenders for the purchase of the property and confirming the 
sale to the mortgagee if no higher tender than the price at which 
he was allowwi to purchase under the Master’s order should lie 
received and directing that, if a higher tender should be received 
and accepted and payment made in accordance therewith, the 
mortgagee should transfer the land to the person making such 
tender and should give credit for the amount thereof on his 
mortgage claim.

We are informed by Stuart, J., that the practice followed by 
the Master has grown up and “been in vogue for some time” as 
the result of an amendment to sec. 62 of the Land Titles Act,
6 Geo. V., ch. 3, sec. 15 (4), made in 1916, adding there to 
the following, as sub-sec. (2) :—
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(2) Where any action or proceeding has lx*fore the date of the passing 
of this sub-section been taken or shall thereafter be taken in any Court 
either under the provisions of this section or to enforce the observance of 
the covenants, agreements, stipulations or conditions contained in any agree­
ment for the sale of any land, and personal judgment has been or shall be 
obtained therein, no execution shall issue thereon until sale of the land 
mortgaged or encumbered or agreed to lie sold 1ms been hail or foreclosure 
ordered and levy shall then be made only for the amount of the judgment 
or mortgage debt remaining unsatisfied with costs.

It is not surprising that such a statutory provision should 
have led to some anomalies in practice. Just what is meant by 
“the amount of the judgment or mortgage debt remaining un­
satisfied” after foreclosure has been ordered it is a little difficult 
for the legal mind to appreciate. Sec. 62 was repealed in 1619, 
9 Geo. V., ch. 37, sec. 1, and the following substituted:—

62. I*rocecdings for recovery of money secured by a mortgage or encum­
brance, or to enforce any provision thereof, or sale, redemption on foreclosure 
proceedings with respect to mortgaged or encumbered land may be taken 
in any Court of competent jurisdiction in accordance with the existing practice» 
and procedure thereof.

(2) No execution to enforce a judgment upon the personal covenant 
contained in a mortgage, encumbrance or agreement of sale on or of land or 
on any security thereof shall issue or be proceeded with until sale of land, and 
levy shall then only be made for the amount of the said moneys remaining 
unpaid after the due application of the purchase moneys received at the said 
sale.

And the following section was also added, by see. 4, as sec. 626:
626. The effect of an order for foreclosure of a mortgage or encumbrance 

heretofore or hereafter made by any Court or Judge or by any Registrar shall 
be to vest the title of the land affected thereby in the mortgagee or encum- 
brancee free from all right and equity of redemption on the part of the owner, 
mortgagor or encumbrancer or any person claiming through or under him 
subsequently to the mortgage or encumbrance, and shall from and after the 
date of the passing of this section operate as full satisfaction of the debt 
secured by such mortgage or encumbrance. Such mortgagee or encumbrancee 
shall be deemed a transferee of the land and become the owner thereof and be 
entitled to receive a certificate of title for the same, 
obviously, as Haney, C.J., points out, to meet the decision of 
this Court in Mutual Life Attscc. Co. v. Douglas, 44 D.L.R. 115, 
57 Can. 8.C.R. 243.

These amendments became effective on May 17, 1919, eleven 
days before the order of the Master in Chambers, which is attacked, 
was made.

It is of the essence of a completed foreclosure that the mort­
gagee cannot thereafter proceed to enforce the mortgagor’s

CAN.

H. C.

AND GlLTOY

Security
^Trvkt

Anglin, J.



468 Dominion Law Reports. [56 D.L.R.

CAN.

8. C.

AND GlLPOY

Security 
^ Trust

Anglin, J.

personal liability for the mortgage debt without opening the 
foreclosure, but that, so long as he is in a position to reconvey the 
mortgaged property on payment of his claim he may so proceed, 
thereby, however, automatically o]iening the foreclosure and 
affording the mortgagee an opportunity to redeem as of right ; 
and Courts of equity have maintained jurisdiction to grant the 
mortgagor a corresponding right, where special circumstances 
warrant such a course, on terms which would protect the mortgager1. 
“Foreclosure' under the Alberta I .and Titles Act was subject to 
these incidents prior to 1919. Mutual LifeAtt'et Co. v. Douglas, 44 
D.L.R. 118, 57 Can. 8.C.R. 243. Under the amendment of that 
year, 9-10 (leo. V., ch. 37, however, they are done away with and 
“foreclosure" in Alberta now completely extinguishes the mortgage 
debt and all rights of the mortgagor in the pledge. The order of 
the Master in Chambers in this case, on the contrary, purports 
in express terms to keep alive and enforce recovery of the greater 
part of the mortgage debt and at the same time to vest the mort­
gaged property in the mortgagee as absolute owner in satisfaction 
not of his entire claim but of less than one-third of it. I agree w ith 
Harvey, C.J., and Simmons, J.. that such an order was not, and 
was not intended to operate as, a “foreclosure" as that term must 
now be understood in Alberta and that it therefore did not operate 
to extinguish the personal liability of the mortgagor (see 49 D.L.H. 
187). Neither was it meant to have effect as a foreclosure as 
understood in English equitv jurisprudence. Moreover, if the 
provision of the order directing a sale to the mortgagee as an 
irredeemable purchaser at 86,500, and that directing the issue of 
execution for the tialance of the mortgage debt are so incompatible 
one with the other that both cannot stand, the proper course to 
rectify the error committed in making Such an order is, with respect, 
not to strike out one of its provisions and allow the other to stand. 
Inasmuch as the order approving of the sale to the mortgagee at 
the price fixed was sought and accepted only on the footing that it 
should contain the additional provision for the recovery of the 
balance of the mortgage debt and the Master never intended to 
make an order in any other terms or on any other condition— 
never intended that the mortgagee's claim should tie extinguished 
except as to the 86,500 for which he had offered to take the land 
in satisfaction—the order should be vacated as a whole unless it
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can be sustained as a whole. The mortgagor cannot insist on that 
part of it standing which suits his purposes minus the accompany­
ing provision without which it was neither sought nor granted and 
would not have been taken. (i.T.P.R. Co. v. Fort William Land- 
oteners, 13 Can. Ry. C as. 187, |1912] A.C. 224, at 229. If not 
entitled to maintain the order as it stands the respondent asks 
that it should be set aside in ioto: and to that relief it is entitled.

Rut is the order as made sustainable? There are no doubt 
authorities for the proposition that the Court will, under special 
circumstances, sanction the mortgagee Incoming the purchaser of 
the mortgaged premises at a Court sale. In addition to Tennant 
v. Trenehard L.R. 4 Ch. 537, at 547, and Hution'x. Justin (1901), 
2 O.L.R. 713, cited by the respondent, reference may Ik» had to 
The WiUons (1841), 1 W. Rob. 172, and Ex parte Marsh (1815),
I Madd. 148, cited in Fisher's Law of Mortgages, Can. ed., 1910, 
p. 1006, par. 2020. When the mortgagee is allowed to bid the 
conduct of the sale is usually transferred to some other interested 
party. DonwiUe v. Berrington (1837), 2 Y. & C. 723. Gouiand v. 
(iarbutt (1867), 13 Gr. 578, at p. 580, cited by Mr. Clarke, is also 
an instance where this was done. Rut in Ireland a contrary course 
has sometimes been taken and the mortgagee allowed to bid, 
though retaining the conduct of the sale, where the property was 
clearly insufficient to pay the debt. SUele v. Devonport (1847),
II Ir. Eq. R. 339; Spaighl v. Patterson (1846), 9 Ir. Eq. R. 149. 
These cases may be readily understood when it is borne in mind 
that foreclosure is the primary remedy which the law gives to the 
mortgagee, the right to a sale being statutory and the conduct of 
the sale discretionary. Hevitt v. Nan son (1859), 28 L.J. (Ch.)49. 
Where a sale is ordered and the mortgagor is not financially good 
for any possible deficiency it is only reasonable to permit the 
mortgagee to protect himself as far as possible by giving him leave 
to bid at the sale, and, if necessary, to become a purchaser. Rut 
no case is reported, so far as I have been able to discover, where a 
mortgagee has been allowed to acquire an absolute title to the 
land as a purchaser and thereafter to maintain an action on the 
personal covenant of his mortgagor for the amount by which his 
mortgage claim exceeded the price at which he purchased. A 
passage in the judgment of Moss, J.A., in Hutton v. Justin, 2 
O.L.R., at p. 716, may, however, be referred to.
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While the mortgagor's covenant for payment of the mortgage 
debt may be absolute at law, in equity the right to enforce it is 
subject to the condition that the mortgagee shall not lie disabled 
through any art of his own, Ashbumer on Mortgages, 2nd ed., 
p. 683, not authorised by the mortgagor from restoring the estate. 
Palmer v. Hendrie (1860), 27 Beav. 349, at p. 351, 54 E.R. 397; 
Kinnaird v. Trollope (1888), 39 Ch. D. 636, at pp. 641-2. A mort­
gagee asserting alwolute ownership of the mortgager! property 
cannot sue on the mortgagor's covenant. In equity, speaking 
generally, the rights of payment and redemption are reciprocal.

Even where the mortgagee claims to have acquired, in his 
character as such, absolute ownership of the property under a 
title paramount, he cannot enforce the mortgagor’s covenant 
except on the terms that he should submit to redemption. An 
excellent illustration of this proposition is afforded by Parkinson 
v. Higgins (1875), 37 V.C.Q.B. 308, where it was held oh demurrer 
that a mortgagee, who had purchaser! at a Court sale, which would 
have conferred on a stranger so purchasing a paramount and 
absolute title, "could not sue for the mortgage money, while 
assorting his right to the property mortgager! wholly independent 
of any title derived from the mortgagor, and without any right to 
redeem,” and Parkinson v. Higgins (1876), 40 U.C.Q.B. 274, 
where the same mortgagee on pleading by way of equitable repli­
cation that he had acquired title to the property solely to protect 
his interests and that he had offerer! and was always willing to 
submit to redemption on payment of the mortgage moneys and the 
sum he had been obliged to expend to save the property from sale 
to a stranger, who would acquire paramount title, was held en­
titled to maintain his action on the mortgagor's covenant.

In my opinion the doctrines of equity in regard to mortgages 
preclude the making of an order which purjiorts uno JUitu to vest 
the mortgaged property in the mortgagee as purchaser free from 
all equity of redemption and to enforce the personal liability of the 
mortgagor for some part of the mortgage debt. A mortgagee can­
not have loth the mortgager! property and the mortgage money.

I find nothing in the Alberta statutory law which warrants 
ascribing to the Legislature the intention of making such a sub­
stantial further inroad upon the system of mortgage law which 
has grown up under the fostering care of the. Chancery Courts,
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as the order of the Master in (’handlers implies. Moreover, that 
order s<*ems to involve an evasion of sub-see. 2 of see. 62 and prob­
ably also of see. 62b of the Land Titles Act. For relief from 
whatever hardship is entailed by the undoubted deprivation of 
their contractual rights effected by'the former subsection mort­
gagees must look to the Legislature, not to the Courts.

The appeal, in my opinion, should also succeed on the ground 
that there has not lieen a sah* of the land within the meaning of 
sub-sec. 2 of sec. 62 of the Land Titles Act, and that the mortgagee 
is therefore prohibited by that sub-section from issuing execution 
under his judgment on the covenant. Sale in English law generally 
imports an exchange of some article of property for money. Coats 
v. Inland Revenue Commissioners, (1897] 1 Q.B. 778, at p. 783; 
Benjamin on Sale, 5th ed., at pp. 2, 3. Here the transaction is 
not of that character. It is an exchange or barter of the mortgaged 
property for the release or extinguishment by the mortgagee of a 
portion of the debt owed him by the mortgagor. That, in my 
opinion, is not a “sale” within the meaning of that word as used 
in sub-sec. 2 of sec. 62. It is there used in its general meaning in 
English law. Moreover, I am satisfied that the sale contemplated 
by the statute is a sale to a stranger not to the mortgagee.

For these reasons I would allow' this appeal and set aside the 
order of the Master in Chambers. The land titles register must 
be rectified so as to restore the title to the position in which it 
stood before the Master’s order was made, and the certificate of 
title issued to the res]x>ndent mortgagee must be delivered up to 
the registrar and cancelled.

The respondents were obliged to appeal from the order of 
Stuart, J., which cut off all remedy on the mortgagor's covenant. 
They may well therefore t>e entitled to add all their costs down to 
and exclusive of the judgment of the Appellate Division to the 
mortgage debt. But I think the appellant, in view of the re­
spondents’ denial of his right to redeem, Kinnaird v. Trollope 
(1889), 42 Ch. D. 610, at p. 619; Hall v. Hetrard (1886), 32 Ch. D. 
430, is entitled to his costs of the api>eal to this Court which he 
was obliged to bring in order to have the order of the Master in 
Chaml>er8, upheld by the Appellate Division, set aside. These 
latter costs should l>e set off against and deducted from the mort­
gage debt.
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Brodeur, J.:—The question involved in this appeal is largely 
a question of practice and procedure in a mortgage action. Stuart, 
J., whose judgment the appellants seek to restore, declares himself 
that the practice which was followed by the Master has been in 
vogue for some time in order to work out in some form the results 
which should follow upon the Moratorium Act, 6 Geo. V. (Alta.), 
1916, ch. 6, and that practice seemed to have been approved tacitly, 
if not formally, by judicial authority. Some questions of principle 
might incidentally tie raised for the solution of this question of 
procedure or practice.

Although we have an appellate jurisdiction, this Court does 
not exercise it in matters relat ing to the practice and procedure of 
the Courts l>elow, except under special circumstances.

There is nothing which has been disclosed in this case which 
would justify us in my mind to interfere with the judgment 
appealed from. I am satisfied that under the order as framed by 
the Apjxdlate Division, 49 D.L.R. 187, 15 Alta. L.R. 17, the rights 
of the mortgagor will be duly safeguarded.

The appeal should be dismissed with costs.
Mignault, J.:—The facts of this case are fully explained in 

the judgment of the Court below, 49 D.L.R. 187. 15 Alta. L.R. 17, 
and need not be repeated here. The question chiefly discussed 
in these judgments was whether the Master's order was such an 
order for foreclosure as would, under the amendment to the Land 
Titles Act, assented to on April 17, 1919, and which became oper­
ative a month later, 9 Geo. V., 1919 (Alta.), ch. 37, sec. 4, deprive 
the respondent of its right to recover the balance of its claim, 
after deducting the sum for which the mortgaged property was 
sold to the respondent.

The material portion of the Master's order, granted by him 
after hearing all the parties, and after proof by affidavit that the 
value of the mortgaged property did not exceed $6,500, is as 
follows:—

It is ordered that the sale of the lands and premisee mentioned in the 
statements of claim in the above actions to the plaintiffs for the price or sum 
of $6,500.00 be and the same is hereby approved and confirmed:

It is further ordered that the payment into Court by the plaintiffs of the 
said sum of $6,500.00, the purchase price of the said lands, be and the same is 
hereby dispensed with :

It is further ordered that the above named uefendants, and each of them, 
and all those claiming by, through or under the said defendants or either of
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them, do hereby stand absolutely and irrevocably barred and foreclosed of 
and from all right, title or equity of redemption in and to the said mortgage 
lands in the pleadings mentioned, and hereinafter more particularly set forth:

And it is further ordered that the said lands and premises, being: Lots 
Twenty-four (24) and Twenty-five (25) in Block Fifty-six (56), according to 
a plan of part of the City of Calgary of record in the Land Titles Office for the 
South Alberta Land Registration District as Plan “A” Calgary be vested in 
the plaintiffs: The Security Trust Company, Limited, or the City of Calgary, 
in the Province of Alberta, and William Murray Connacher, of the City of 
Calgary, aforesaid, for an estate in fee simple, subject to the reservations 
contained in the existing Certificate of Title, and that the Registrar of Land 
Titles for the South Alberta Land Registration District do upon production 
of this order or a certified copy hereof cancel the existing Certificate of Title 
and issue a new Certificate of Title in the name of the said The Security Trust 
Company Limited and William Murray Connacher, free and clear of all 
encumbrances subsequent to and inclusive of the plaintiff’s mortgage sued 
on herein;

And it appearing and having been proved from said affidavits filed that 
there is due and owing to the plaintiffs on account of the mortgage which forms 
the subject matter of the above actions the sum of $20,564.31, which amount 
exceeds the sum of $6,500, the amount for which the said lands have been 
purchased by the plaintiff, by the sum of $14,064.31.

It is further ordered that the plaintiffs have leave and liberty is hereby 
given to the plaintiffs to issue execution against the defendants for the said 
sum of $14,064.31, being the balance of their claim, and that judgment be 
entered accordingly for the said sum of $14,064.31 with interest and costs.

Tlie amendment, 9 Geo. V., 1919, eh. 37, sec. 4, referred to in 
the judgment below is in the following terms: (See ante, p. 407).

I cannot look on the Master’s order in this case as being purely 
and simply “an order for foreclosure.” It is much more than that. 
It provides for the sale of the mortgaged property to the respondent 
for 16,500, dispenses the respondent from paying the purchase- 
price into Court, for its mortgage debt exceeded $20,000, forecloses 
the appellant of all light, title or equity of redemption in and to 
the mortgaged lands, and gives leave to the respondent to issue 
execution against the appellant for the balance of its claim. The 
trial Judge ordered that the part of the Master's order permitting 
execution to issue be struck out and replaced by an order preventing 
execution. He thus applied sec. 02b to the order, as if this order 
had been an order for foreclosure pure and simple, with the effect 
that the respondent, which never intended to take the property in 
satisfaction of its claim, is now held to have done so.

With all possible deference, I cannot think that the trial Judge 
should have disregarded, nay more, have struck out the provisions
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of the Mauler's order which prevented it from being an order for 
foreclosure pure and simple to which see. G2f> would apply.

Haney, C.J., 40 D.L.R. 187, 15 Alta. L.R. 17, shews what the 
pun>ose of the amendment was. The legislature was moved to 
adopt it by reason of the decision of this Court in Mutual Life 
Ass’er Co. v. Douglas, 44 D.L.R. 115, 57 Can. S.C.R. 243. The 
Apjiellate Division of Alberta had held that a mortgagee who took 
a filial order of foreclosure, lost his rights on the covenant and that 
the debt was extinguished. This Court, on the contrary, decided 
that the mortgagee could sue on the covenant, notwithstanding 
the foreclosure, provided he was in position to reconvev the mort­
gaged property. Haney, C.J., says (49 D.L.R., at 191): “It 
seems abundantly clear that it was intended to declare the law for 
this Province to be henceforth what the Provincial Court had held 
it to be, and what the Supreme Court of Canada declared it was 
not.’’

I certainly cannot say that Harvey, C.J., has wrongly stated 
the intention of the 1919 amendment. But, on the construction 
of the amendment itself, my opinion is that it would, to say the 
least, be a misdescription to call the Master's order, with its 
provisions for a sale to the respondent and for the latter s right to 
issue execution for the balance of its claim, a final order for fore­
closure within the meaning of sec. 1125, notwithstanding that the 
appellant is in fact declared foreclosed of all right, title or equity of 
redemption. Subject to what I will say, as to the point raised by 
my brother Anglin, the effect of a sale of the mortgaged property 
under sub-sec. 2 of sec. 62 w ould be to deprive the mortgagor of all 
right in the property, and he would still be liable for the moneys 
remaining unpaid after due application of the purchase-price. 
Here the property was declared to be sold to the appellant and 
leave was granted him to issue execution for the balance of his 
claim, and looking at the whole order, I am of opinion that it is 
not the order for foreclosure contemplated by the amendment.

I now come to the point raised by my brother Anglin, that the 
mortgagee, even under the special legislation of Alberta, cannot 
be authorised to purchase the property, and, while retaining it, 
to issue execution against the mortgagor for the balance of the 
mortgage debt, after deducting the price for which he has pur­
chased the mortgaged property. For that reason, my brother
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concludes that the Master's order should be entirely set aside aa 
containing contradictory and irreconcilable provisions.

After due consideration I think the point well taken, for it is 
an undoubted rule of equity that the mortgagee cannot have both 
the mortgaged property and the mortgage debt. While no doubt 
the mortgagee, in a proper case and with sufficient safeguards, may 
be allowed to bid at a Court sale of the mortgaged property, 21 
Hals. p. 257, para. 458, note(e) ; Fisher, Law of Mortgages, 1910, Can. 
Notes, ed., para. 2020, 1 can find no authority for the proposition 
that after buying in the property himself, he can, while retaining 
it, sue for the balance of the mortgage debt. There is authority 
to the contrary, in the judgment of Hagarty, C.J., in Parkinson v. 
Higgins, 37 U.C.Q.B. 308, at p. 318, cited by my brother Anglin, 
where the Chief Justice says: “On the whole, my conclusion is, 
that the mortgagee cannot sue for his mortgage money, while in 
the same breath he asserts that the estate is wholly his own, and 
that he holds it by title paramount, and wholly independent of any 
title derived from the mortgagor.’’

1 new legislation of Alberta does not, reasonably construed, 
contradict this statement of the law. On the contrary, sec. 025 
shews that the mortgagee cannot sue on the covenant when he 
has obtained an order for foreclosure against the mortgagor, and 
this provision would be easily evaded if the mortgagee who has 
bought the property even with the leave of the Court could retain 
it and sue for the balance of the mortgage debt. In the absence of 
any authority I would not now say that he can do so.

I would allow the up]real and set aside the Master's order, with 
costs as stated in the opinion of my brother Anglin.

Appeal dismissed, by an equally divided Court.

PROULX V. RIVEST.
Quebec Court of Review, Demers, Panneton and Lorimier, JJ. February 28,1920.

Husband and wife ($ II A—50)—Separation agreement—Parties 
DOMICILED IN ONTARIO—EFFECT ON SUBSEQUENTLY ACQUIRED 
property in Quebec.

A separation agreement, which is equivalent to a separation from bed 
and board and a separation as to property, made betweeh a husband 
and wife domiciled m Ontario at the time of making such agreement, 
takes away any right which the wife may have had in her husband’s 
property under her contract of marriage, and especially in property 
acquired by the husband after such separation.

[See Annotation on Property Rights between Husband and Wife, etc., 
13 D.L.R. 824.]
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The judgment of the Superior Court of the District of Ottawa, 
which is set aside, was pronounced by Chauvin, J., on March 8, 
1919.

The plaintiff brought a petitory action claiming to lx» the 
owner of real property situate in the city of Hull, Province of 
Quebec. She stated the following facts:—

That on Septemlier 8, 1913, Vrgel Martin acquired from 
Alfred Bernier a property situated in the city of Hull, in the 
Province of Quebec, by deed passed before F. A. Lal>elle, notary; 
that the said Martin died in the village of Eastview, county of 
Carleton, Province of Ontario; on or about January 5, 1918, and 
that by his will, December 18, 1917, he left the plaintiff, his niece, 
the sole heir of all his property; that the said Martin and the said 
defendant were married at Ottawa, Province of Ontario, where 
they had transferred their domicile, and where they have since 
lived; that they had previously made a cohtract of marriage, 
on July 30, 1904, in the city of Hull, Province of Quebec; that 
under the said contract the defendant claims to be the owner of 
the said real property ; that prior to acquiring the said real prop­
erty, which was devised to the plaintiff, the said Martin and the 
said defendant made a legal agreement, dated Deceml>cr 28, 
1910, by which they were separated as to bed and board and as to 
property; that the said agrwment, made at their place of domicile, 
in Ontario, is equivalent to a separation from bed and board 
and a separation as to goods pronounced by the Court, and 
makes lx>th parties separate as to property, and that the said 
agreement, made in accordance with the law of Ontario, to which 
the parties were subject, caused the defendant to lose all the 
rights which might result from the said contract of marriage; that 
the defendant’s contract of marriage conferred on her no title 
to the said real property, since the said Martin acquired it subse­
quently to the separation from bed and board and as to goods 
entered into lietween them on December 28, 1910, and that 
the defendant has actually no title or right to the said real prop­
erty, owned by the plaintiff.

The defendant inscribes in law against this defence and says 
that there is no legal connection lietween the parties, and that 
the allegations in the declaration (statement of claim) do not 
justify, in law, the prayer of the petition: (a) liecause the provisions
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of the said contract of marriage are irrevocable and the said 
agreement-entered into tatween them to annul the condition 
of such contract of marriage is illegal and void; (b) because the 
change of domicile of the husband ami wife at the date of the 
said agreement, made in the Province of Ontario, has not the 
effect of making a contract of marriage, governed by our laws, 
subject to modifications which might exist outside the Province; 
(c) because the said agreement is absolutely void as being contrary 
to public order; (d) localise it appears by the action of the plain­
tiff that the defendant is universal legatee of her husband by a 
donatio modis causa contained in a contract of marriage and that 
the defendant could not legally renounce this inheritance before 
it commenced; (e) because the will that the plaintiff sets up could 
not confer on her rights which would have precedence over an 
institution contractuelle* of the defendant; (f) that the defend­
ant’s rights have l>ecn recognised as valid by the formalities of 
registration.

The Superior Court maintained the inscription in law.
J. A. Parent, K.C., for appellant.
H. A. Fortier, K.C., for defendant.
The judgment of the Superior Court is set aside for the follow­

ing reasons:
Considering that the declaration alleges, in substance, that, 

under the law of Ontario, the proper domicile of the married couple, 
the latter made a deed which is equivalent to a separation from 
bed and board, tfnd a separation as to property; that the declara­
tion also alleges that the real property in question in this case 
was acquired in the Province of Quebec since such separation.

In view of article 6 of the Civil Code of Quebec;
Considering that there is error in the judgment appealed from, 

and, proceeding to render the judgment which the Court of 
first instance ought to have rendered:

Maintains the said appeal, reverses the judgment appealed 
from and sets aside the defendant’s inscription in law with costs.

Appeal allowed.

•An irrevocable conveyance in marriage contract of the whole or part 
of a succession in favour of the spouses or of one of them and of the children 
to be born of the marriage.
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BRODER ». RINK, and McRADU.
Saekatcheu'an Court of Alocal. Haultain, C.J.S., Keu'lande, Lamont and 

El wood, JJ.A. December AS, 19i0.
Specific performance (| I A—12)—Sale or land—Default in payment 

—Tax sale—Land vested in plaintiff’s wife—Inability to

It is established law that in order to succeed in an action for six'cific 
performance of an agreement for the sale of land, it vendor must satisfy 
the Court that he is able and willing to convey the property sold on 
receipt of the purchase price.

[Lebel v. Dabble (1919), 15 Alta. I..K 126, distinguished; Lander v. 
Kurck (1915), 24 D.L.H. 136, 8 S.L.R. 32; Mutual Life Ast’re Co. v. 
Dougla* (1918), 44 D.L.H. 115, 57 Can. 8.C.H. 243; Security Trust Co. 
v. Sayre and Gilfoy (1920), 56 D.L.H. ante p. 463, referred to.|

Appeal by plaintiff from the trial judgment in an action 
for specific performance of an agreement for the purchase of land. 
Affirmed.

F. R7. Turnbull, for appellant.
J. E. floor, for respondent Chiricac MeUadu.
E. S. Williams, for respondent Toma McRadu.
W. H.McEwen, for respondent Rink.
The judgment of the Court was delivered by 
Lamont, J.A.:—This is an action for specific performance. 

By an agreement in writing 1 tearing date May 16, 1612, the 
plaintiff agreed to sell to Toader Pahomi Lots 5 and 6 in Block 29, 
Broder’s Annex, Regina, for $1,500, payable in instalments. By 
an agreement in writing 1 swing date August 20, 1912, the said 
Pahomi agreed to sell to the defendants the said lots for $2,450, 
payable $100 cash, and the balance in instalments. On December 
20 of the same year, Pahomi, in consideration of $2,350, released 
and quitted claim to the plaintiff, who was still the registered owner 
of the lots, all his right, title and interest therein. On January 
19, 1914, the defendant Toma McRadu [«aid the plaintiff the sum 
of $519.48 on account of the purchase price of the lots. The 
defendants failed to pay the taxes which in their agreement of 
sale with Pahomi they had agreed to pay, and in Novemlier, 
1916, the lots were offered for sale for taxes. The plaintiff redeem­
ed Lot 5. As to Lot 6, which had a house thereon, the trial 
Judge found as a fact that it had been purchased by the plaintiff 
at the tax sale in the name of his wife. The evidence amply 
supports the finding of the trial Judge. In March, 1917, the 
plaintiff brought this action for the balance of the purchase-money 
due under the agreement of August 20, 1912. between Pahomi and 
the defendants.
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In his statement of claim the plaintiff alleges as follows:
“The plaintiff is the registered owner of the said land and has 
been and is now ready and willing to carry out said contract.”

After this action was brought, but lief ore trial, which did not 
take place until June, 1920, the plaintiff instructed his solicitors McRadu. 
to have the tax sale of Ix>t 6 confirmed by the Court in the name umoet. j.a. 
of his wife. This was done, and in Octolter, 1919, the plaintiff’s 
wife became the registered owner of the lot. Subsequently she 
sold and transferred the same to a third party.

In their pleadings the defendants deny the readiness and 
willingness of the plaintiff to convey. The trial Judge gave 
judgment in favour of the defendants on two grounds: (1) that 
it had not l>cen satisfactorily established that Pahomi had given 
the plaintiff a legal assignment of his rights under the agreement, 
and that, in the absence of such assignment, the plaintiff could 
not succeed without making Pahomi a party to the action: and 
(2) that the plaintiff having bought Lot 6 at the tax sale, and 
having subsequently put it out of his power to convey the lot to 
the defendants, was not entitled to collect from them the pur­
chase price. From that judgment the plaintiff nowr appeals.

In the view I take of this ease, it is only necessary for me to 
deal with the second of the above grounds.

I think it is established law that in order to succeed in an 
action for specific performance of an agreement for the sale of 
land a vendor must, in general, allege in his pleadings and establish 
to the satisfaction of the Court that he is able and willing to convey 
the property sold on receipt of the purchase price. Landes v.
Kusch (1915), 24 D.L.R. 136, 8 S.L.R. 32.

To this general rule counsel for the plaintiff contends then1 is 
an exception, and tliat is, where the property has lx*en lost through 
the default of the purchaser and without default on the part of 
the vendor, and he cited the recent case of Lebel v. Debbie (1919), .
15 Alta. L.R. 126. In that case, the plaintiff sold two lots in the 
town of Pincher Creek to the defendant under an agreement of 
sale, which provided that the defendant would pay the taxes.
He failed to do so, with the result that the lots were forfeited for 
non-payment of taxes and the town became the registered owner 
thereof. The vendor sued for the balance of the purchase price.
The defendant resisted payment on the ground tliat, as the
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plaintiff could not make title, he could not recover the purchase 
money. The Court, however, held that the plaintiff was entitled 
to succeed as the defendant could not set up the result of his 
own default as a defence.

Whether or not that case was correctly decided, it is not 
necessary here to consider. I do not suggest that it was not. 
for I have not considered whether the failure of a purchaser to 
pay the taxi s carries with it the results therein set out,, or whether 
it exposes him merely to an action for damages for breach of 
covenant and the other remedies expressly provided for in the 
agreement of sale. As Mr. Doerr pointed out in his able argu­
ment, there is a clear distinction between the Lebel case, supra, 
and the present case. In the Lebel case, the failure of the purchaser 
to pay the taxes resulted in the title passing out of the hands of 
the vendor and into the hands of the town, while in the present 
case, the failure of the defendants to pay the taxes had no such 
result. After the tax sale in question the plaintiff was still the 
owner of both lots, as the trial Judge has found, and he could 
have made title to the defendants had he so desired. In fact, in 
his statement of claim he alleges both his ability and willingness 
to do so.

Another argument advanced by counsel for the plaintiff was, 
that the plaintiff, in buying Lot 6 at the tax sale, stood in the 
same ixjsition as a second mortgagee buying the mortgaged 
pro]>erty at a sale held under the first mortgage. The taxes, he 
claimed, were a first encumbrance, and plaintiff’s claim as an unpaid 
vendor was analogous to that of a subsequent encumbrancer, and 
he cited Falconbridge’s I jaw of Mortgages, 1919, at p. 075, where 
the author says:

A subsequent eneuinbraneer, whether his mortgage is in the ordinary 
form or by way of trust for sale, may in the absence of fraud purchase from the 
first mortgagee, and the subsequent encumbrancer so purchasing will acquire 
as absolute a title to the lands as o stranger would, and where a second mort­
gagee purchases under the power of sale contained in the first mortgage, 
he is notwithstanding such purchase entitled to collect, by virtue of the coven­
ant contained in the second mortgage, the principal and interest due under 
the second mortgage.

In my opinion there is no analogy l>etween a vendor buying 
in his property at a tax sale and a second mortgagee buying 
mortgaged projjerty at a sale held under a first mortgage. A 
second mortgager is under no contractual obligation to reconvey
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the mortgaged premises to the vendor upon payment of the 
second mortgage, while a vendor is under a contractual obligation 
to convey the property sold to the purchaser upon payment of 
the purchase price. A much closer analogy would seem to me 
to exist between a vendor buying in at a tax sale the land he had 
contracted to sell and a first mortgagee buying in the mortgaged 
premises. It seems now to l>e settled that a mortgagee may 
buy the mortgaged property at a tax side just as a stranger may. 
Miller v. McCuaig (1890), 6 Man. L.R. 539; Kelly v. Macklem 
(1867), 14 Gr. 29.

Rut if a mortgagee acquires title to the mortgaged premises 
under a sale for taxes, he cannot hold the land under his tax title, 
and, at the same time, recover the mortgage moneys under the 
mortgagor’s covenant to pay. He cannot have both the land 
and the mortgage1 moneys. A mortgagee acquiring title to the 
mortgaged premises under a tax sale, would seem to lie able to 
take either of two imitions; he may hold the land as absolute 
owner under his paramount tax title, in which ease1 he cannot 
recover on his mortgage; or he may, although he has the title, 
hold the land for the Ixmefit of the mortgagor, and may proceed 
against such mortgagor for the mortgage moneys, so long as he 
is in a jHisition to restore the mortgaged premises upon payment 
of the mortgage. Mutual Life Ass'ce Co. v. Douglas (1918), 
44 D.L.R. 115, 57 C an. S.C.R. 243.

If the mortgagee, after acquiring title, imrts with the mortgage! 
premises so as to Ik1 unable to restore the same, he cannot recover 
on the mortgage. This seems to me to have lx?en dearly laid 
down by Anglin, J., in Security Trust Co. Ltd. v. Sayre and (Ulfoy 
(1920), 56 D.L.R. ante, p. 463 at 470, where he says:

Wliile the mortgagor's covenant for payment of the mortgage debt may 
be absolute at law, in equity the right to enforce it is subject to the condition 
that the mortgagee shall not be disabled through any act of his own (Ash- 
burner on Mortgages, 2nd ed., 683) not authorised by the mortgagor from 
restoring the estate, /'o/mer v. Hcndric (18.r>9), 27 Bear. 349, at p. 351, 
54 E.R. 136; Kinnaird v. Trollop (1888), 39 Ch.D. 636, at pp. 641-2. A 
mortgagee asserting absolute ownership of the mortgaged property rannot 
sue on the mortgagor’s covenant. In equity, shaking generally, the rights 
of payment and redemption are reciprocal. Even where the mortgagee claims 
to have acquired, in Ids character as such, absolute ow nership of the property 
under a title paramount, he cannot enforce the mortgagor’s covenant except 
on the terms that he should submit to redemption. An excellent illustration of 
this projwsition is afforded by Parkinson v. Higgins (1876), 37 U.C.Q.B. 308,
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where it was held on demurrer that » mortgagee, who had purchased at a 
Court sale, which would have conferred on a stranger so purchasing a para­
mount and absolute title, “could not sue for the mortgage money, while 
asserting his right to the property mortgager! wholly independent of any title 
derived from the mortgagor, and without any right to redeem,” and Parkinson 
v. Higgins (1876), 40 U.C.Q.B. 274, where the same mortgagee on pleading 
by way of equitable replication that he had acquired title to the projierty 
solely to protect his interests and that he had offered and was always willing 
to submit to redemption on payment of the mortgage moneys and the sum 
he lmd been obliged to expend to save the property from sale to a stranger, 
who would acquire paramount title, was held entitled to maintain bis action 
on the mortgagor’s covenant.

If a mortgagee purchasing at a tax sale cannot sue for the mort­
gage moneys without submitting to redemption, I am of opinion 
that a vendor acquiring title at a tax sale to land which he has 
contracted to sell, must lie ready and willing to convey the land 
to the purchaser in exchange for the purchase price.

As the plaintiff in this case has, since he brought this action, 
parted with Lot 6, and is not now able to restore it, he cannot 
recover any of the purchase money secured by the agreement of 
sale.

The appeal, in my opinion, should be dismissed with costs.
Appeal dismissed.

ATTORNEY-GENERAL v. SAANICH.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher, 
McPhillips and Koerts, JJ.A. January 4, 1921.

Trespass (§ I C—17)—Action for damages—Leave and license Found- 
Action dismissed.

When an action has been brought for trespass and damages, and it 
is clear upon the evidence at the trial that there was leave and license 
which was never revoked, the trial Judge’s finding dismissing the action 
will not l>e disturbed.

[Wood v. UadbUUr (1845), 13 M. & W. 383, 153 E.R. 351; Lodge 
Holes Colliery v. Wednesbury, [1908] A.C. 323; Ruddy v. Toronto Eastern 
R. Co. (1917), 33 D.L.R. 193, 38 O.L.R. 556, 21 Can. Ry. Cas. 377, 
referred to.]

Appeal by the plaintiff from the judgment of Morrison, J., 
in an action for trespass. Affirmed.

E. C. Mayers, for appellant; H. IS. Robertson, for respondent. 
Macdonald, C.J.A.:—I would dismiss the appeal.
Martin, J.A., (dissenting) would allow the appeal.
Galliher, J.A.:—I would dismiss the appeal.
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It is evident though upon the facts as adduced at the trial 
that the Judge was satisfied tliat there had lieen misunderstanding 
of the exact boundaries of the highway and that this had given 
rise to the litigation. However. Ik* that as it may, the evidence 
shews (and the evidence is that of the Provincial Land Surveyor 
called by the appellant Watt (Merston)) that the alleged trespass 
was indeed of a trifling nature considering all the facts and cir­
cumstances, one tree only was cut—wholly on the land of the 
plaintiff—the other tree being partly on the highway and partly 
on the land of the appellant Watt. All the other trees cut were 
admittedly upon the highway. Then as to the tree wholly ui>on 
the land of the appellant Watt, it was really a windfall, so that 
it was not in fact the cutting down of a tree but the cutting up 
of a tree already down. Then as to the tree partly upon the high­
way and partly ujion the land of the appellant Watt—the tree 
was in diameter about five feet—as to four feet thereof, it was upon 
the highway, one foot only lteing uf»on the land of the appellant 
Watt, and it was leaning over the highway. Now the tree cutting 
was done under the authority of the respondent by one Verdier, 
and in the doing of the work Verdier and the appellant Watt 
came together, and according to Verdier, Watt admitted that the 
tree partly on his land should rightly lie deemed as upon the 
highway, which was certainly reasonable all things considered.

Then as to the tree which was a windfall, or as it is called by 
Verdier “the long tree stub,” wholly upon the land of the appellant 
Watt, Verdier said he had the permission of Watt to cut it up. 
It would appear that only three trees cut upon the highway fell 
upon the land of the appellant Watt, and according to Verdier 
there was permission to do this from Watt. In consideration for 
this, Verdier was to cut some wood for him which he did, namely,

McPhillips, J.A.:—In my opinion this appeal must fail. 
The trial Judge has not given any reasons indicating the grounds 
upon which he dismissed the action, save the following:

At the trial I formed the impression that had an engineer been requested 
to go over .the ground in question, and report ns to the exact boundaries and 
the extent of the work done and where, in all probability this action would 
never have been brought. I poetixmed delivering my judgment in the hope 
that the parties would get together. I have now been urged to hand down 
judgment. The action is dismissed.

(Sgd.) Aulay Morrison, J.



484 Dominion Law Reports. [56 D.L.R.

B. C.

CA.

Attorney-
General

Saanich.

MePhillips,J.A.

20 ricks of wood. Verdier denied that in falling the trees he broke 
down the appellant Watt’s fence. His statement is that he took 
down the fence lief ore falling the trees, and after falling the 
trees put the fence up again in as good a condition as it-was liefore. 
When the evidence is well weighed it is reasonable1 to come to the 
conclusion that there was leave and license—never revoked— 
(Wood v. Leadlntter (1845), 13 M. & W. 383, 153 E.R. 351), to 
do all the appellant Watt complains of and brings his action for. 
It is true that Watt denies this but the trial Judge had evidence 
liefore him upon Which he could reasonably so find, and he had 
an advantage we have not of observing the demeanour of the 
witnesses. There is the highest authority for not disturbing a 
judgment ui>on the facts. (Coghlan v. Cumberland, [1898] 1 Ch. 
704; Lodge Holes Colliery v. Wednesbury, [1908] A.C. 323 at 326; 
Union Bank v. McHugh (1911), 44 Can. S.C.R. 473 at 492; 
Ruddy v. Toronto Eastern R. Co. (1917), 33 D.L.R. 193, 38 O.L.R. 
556, 21 Can. Ry. Cas. 377; Foley Bros. v. Mcllwee (1919), 44 
D.L.R. 5.)

But apart from the facts, the law would not support any 
action against the respondent for the cutting down of the trees 
upon the highway. The fee in the highway is in the Crown (the cases 
in England and other jurisdictions, where the trees upon the highway 
and the soil under the highway is the property of the adjacent 
owners: Turner v. Ringwood Highway Board (1870), L.R. 9 Eq. 
418; Goodtitle ex dimiss. Chester v. Akler (1757), 1 Burr. 133, 
97 E.R. 231, are inapplicable), and the Crown expressly disclaims 
any right of recovery of any damages consequent upon the cutting 
down of the trees, and I fail to see that any cause of action has 
lieen established in the np]iellant Watt for the cutting down of 
the trees upon the highway adjoining or abutting upon his land. 
The respondent is by statute entitled to the possession of the high­
way, it is in public use and the respondent the road authority in 
the exercise of its corporate powers was entitled to tie in control 
thereof, and was exercising its duty in all that it did, was ensuring 
the stability of the highway and providing for the safety of the 
travelling public.

Many |)oints of law were dealt with by the counsel from l>oth 
sides in very elaborate arguments, which I, with deference, do not 
consider require detailed attention, especially in view of the way
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I look at the facts of the case, hut in coming to my conclusion 
in the present case, I do not wish it to lie understood that an 
injunction might not, in a proper case, l)c obtainable in a properly 
constituted action to restrain the interference with ornamental 
trees upon the highway or trees of historic or other value not 
obstructing the highway or endangering the public thereon, but 
that is not this case. It follows that my opinion is that the 
judgment should be affirmed and the apjieal dismissed.

Eberts, J.A., would dismiss the appeal.
A ppea l (I ism issed.

ISMAN v. SINNOTT.
Supreme Court of Canada, Daritx, C.J., Idington, Duff, Anglin, lirodeur and 

Mignault, JJ. June 21, 1920.

Mortgage (8 VI A—70)—Foreclosure of first mortgage—Mortgagee
OF FIRST AND THIRD—SALK OF LAND—RlUHT TO RECOVER UNDER 
COVENANT IN THIRD MORTGAGE.

A mortgagee who has foreclosed and subsequently sold the property 
covered by a first mortgage cannot sue on the covenant for payment 
in the first mortgage, but is not deprived of his right ns mortgagee of a 
third mortgage to proceed under the covenant for payment in the third 
mortgage, and a mortgagor of other property given as collateral is not 
entitled to its discharge until the debt actually secured by it has been

[Isman v. Sinnott (1919), 49 D.L.ll. 238, affirmed wit 1 a variation.]

Appeal by plaintiff from a judgment of the Saskatchewan 
Court, of Appeal (1919), 49 D.L.R. 238, 12 S.L.R. 445, reversing 
the judgment of Brown, C.J.K.B., in an action for a declaration 
that plaintiff be discharged from further liability under certain 
mortgages. Affirmed with a variation.

A. Lemieux, K.C., and V. H. Smith, for appellant.
C. Locke, for resjiondent.
Davies, C.J.:—I concur with my brother Anglin.
Idington, J. (dissenting in part):—The apix-llant liought, on 

April 18, 1914, property in Kamsaek, Saskatchewan, for 860,000, 
which consideration was made up largely of other properties taken 
in part exchange—with which we are not concerned.

Eight thousand, one hundred and fifty dollars of the con­
sideration was made up of two mortgage's, a first for 87,000, and a 
third for 82,150, made by one Yandt on other property.

But to secure the due payment thereof to the extent of 88,150, 
the api>ellant was to give a mortgage on the property he was
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buying from respondent, payable according to or corresponding 
with the respective due dates of said two mortgages.

. Said mortgages were duly assigned to reBjxmdent and the 
provincial collateral mortgage of *8,150 was duly given. In course 
of time Yandt made default and respondent took proceedings u[>on 
the first of said mortgages for sale and purchase. Said proceedings 
ended in a final order of foreclosure which vest'd the property in 
respondent and had as an incidental, necessary result, according 
to the system of land titles in force, the barring of the charge upon 
the land which had lieen ereatixl by the tliird mortgage.

The respondent thereafter sold the property thus vested in 
him for less than the amount which was found to lie due under 
and by virtue of the said first mortgage.

All these proceedings were brought under the notice of appellant 
and he was expressly given the opportunity of redeeming said 
mortgage on jiayment of the sum due and which his collateral 
mortgage to re»|iondent stood as a guarantee for, but he did nothing 
either towards making such payment or objecting to the said sale 
of the property.

Later on he conceived the happy thought that he was released 
entirely by virtue of said purchase and sale from all liability in 
respect of either mortgage and instituted this suit to have it 
declared; that the said first and third mortgages had been fully 
paid and satisfied, and that the said collateral mortgage he had 
given to secure the due payment was duly paid and satisfied, and 
for an order directing the respondent to discharge the latter.

The apjiellant succeeded at the trial by reason of Brown, 
C.J.K.B., 12 8.L.R. 115, holding erroneously, as 1 respectfully 
submit, that the later sale of the foreclosed property by respondent 
discharged the mortgagor’s covenant.

The Court of Ap|ienl set that judgment aside and dismissed 
the action, 49 D.L.R. 238, 12 S.L.R. 445.

I so fully agree with the main reasoning of the Judges in that 
Court U|ion which they reach that result, that I need not rejieat 
the same here, or trouble explaining minor differences I entertain 
as to one or two expressions therein that in no way affect the result 
reached.

The historical development of the equitable doctrines ujxm 
which our judgment in Mutual Life Ass’ce Co. v. Douglas (1918),
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44 D.L.R. 115, 57 Can. S.C.R. 243, was founded, in no way 
justifies such contentions as relied upon by appellant herein.

And whatever possible difficulties might have arisen uixm a 
like case in England when* the doctrine of tacking prevails, or even 
in Ontario, or where by reason of the procedure in the Master’s 
office requiring, and often getting, proof made of subsequent 
encumbrances, there is no room for doubt or difficulty under the 
system prevailing in Saskatchewan as explained by appellant’s 
counsel and assented to by respondent’s.

In other words, under the old system of pursuing the remedy 
of forfeiture, the respondent might have l>een induced to offer 
proof not only of the amount due under his first mortgage but also 
that under his subsequent mortgage and thereby given arguable 
ground for the contention that he was claiming foreclosure of 
both mortgages and when he got his final order of foreclosure 
stood bound by the usual rule relative thereto.

It is, however, to be observed that the mortgage under the 
Land Titles Act, 8 Geo. V., 1917 (2nd sess. Sask.), ch. 18, is only 
a charge on the land and does not vest, as in England and Ontario, 
any title in the land and that each is independent of the other and 
dependent upon the terms of said Act.

I have examined all the cases cited in the appellant’s factum 
on this branch of the argument, in the hope of finding something 
analogous to that thus presented to have been dealt with by the 
Courts either in England or Ontario calling for the application of 
the principles relied upon, but only to meet with disappointments.

The case of Walker v. Jones (1800), L.R. 1 P.C. 50, presents a 
series of complicated facts which in the ultimate result might have 
developed such a case as presented herein, or somewhat resembling 
the same. But all that was involved therein to be decided was the 
validity of an interim injunction. The Court was particularly 
careful to avoid determining anything involved, or likely to be, 
in the possible ultimate result.

The case of Dyson v. Morris (1842), 1 Hare 413, G6 E.R. 1094, 
is, so far as it goes, helpful to respondent rather than appellant.

The case of Rudge v. Richens (1873), L.R. 8 C.P. 358. effectually 
disposes of the contention sometimes set up that a party cannot 
sell part of his security under a power of sale and proceed for the 
balance, as is also as helpful in principle to respondent as appellant.

CAN.
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All the other eases relied upon in this connection arc each in 
the last analysis, hut the application of the elementary principle 
that after foreclosure the mortgagor followed upon his covenant 
or something analogous thereto is entitled to say to the mortgagee, 
“Give me hack my property and here is your money,” and default 
that claim he is no longer liable.

The appellant seeks to apply that to a case of two different 
mortgages never consolidated or used jointly in the foreclosure 
proceedings and having no connection either with each other or 
with securing the same debt but in the ultimate result as a necessity 
of getting a final order conformable with the Land Titles Act, 
wipes out the charge made by the third mortgage.

If the argument is good for anything then on the issue of that 
order and its registration and without waiting for a sale by the 
mortgagee, the mortgagor is discharged from liability on his 
covenant in the later mortgage.

That is not the true application of the old well-known princinle 
relied upon, but an extension of it by a metaphysical process of 
reasoning for which there is no precedent.

There are precedents cited by the rcsjxmdent which shew how 
little foundation there is for extending the principle in that way.

See, especially, the case of Worthington v. Abbott, [1910] 1 Ch.
:>ss.

The statute in Alberta which was in question in the Douglas 
case, 44 D.L.R. 115, 57 Can. S.C.R. 243, preserved by the use of 
the word “foreclosure” much of the law incidental thereto, when 
used in the way it is therein.

And in the mortgage therein in question the parties s}xicifically 
contracted for observance of Ontario law so far as possible.

At the close of the argument herein I had the impression that 
possibly the appellant was entitled to relief to the extent of such 
effect as might le given to the ordinary application of the principles 
of foreclosure in respect of that part of the indebtedness covered 
by the first mortgage.

An examination of the pleadings and facts including the nature 
of the transactions ujxm which the collateral mortgage was 
founded renders that impossible.

No such case is made by the appellant’s pleading.
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And without presuming to express any definite opinion I 
would suggest that the equitable doctrine that “he who seeks 
equity in a Court of equity must do equity,” might be found a 
rather formidable obstacle in appellant’s way for even such 
measure of relief.

1 think the appeal should l>e dismissed with costs.
Duff, J., would dismiss the appeal.
Anglin, J.: —I was at first inclined to the view that, inasmuch 

as the defendant had by his own acts in foreclosing the first 
mortgage and subsequently selling the Redvers Hotel property 
put it out of his power, on payment of the third mortgage, to 
reconvey that property to the mortgagor, subject to the first 
and second mortgages, he had relinquished his right to recover 
on the mortgagor’s covenant in the third mortgage and that that 
mortgage as well as the first should therefore lie dee ned satisfied, 
and paid for the purpose of entitling the mortgagor to the discharge 
of the collateral mortgage on the Karnsaek Hotel, which he claim.*. 
But on further consideration, 1 think that position cannot lx? 
maintained.

As Mr. Locke pointed out in his admirable argument after 
the foreclosure of the first mortgage1 all that the mortgagor could 
claim on payment of the amount of the thin! mortgage would 
have been a release of his covenant in that mortgage1. By the 
foreclosure brought about by the; mortgagor’s own default any 
equitable interest of the responelent as third mortgagee as well as 
the mortgagor’s own interest in the lanel liael been foreclosed. 
There was nothing left to a reconveyance of which the mortgagor 
would be entitled on ]>aymcnt of the amount of the third mortgage. 
But that foreclosure did not extinguish the mortgagor’s liability 
on his covenant in the third mortgage any more than it did his 
liability on his covenant in the first mortgage. It was the sub­
sequent sale that prevented the mortgagee from reconveying the 
mortgaged property to the mortgagor on payment of the amount 
due on the first mortgage and thus precluded recovery on the 
covenant in that mortgage1. If it did not actually extinguish the 
debt, that was practically the result. But it was not the sale that 
prevented the mortgagor from obtaining anything which, but for 
it, he might have required the mortgagee to transfer to him on

33—56 d.l r.
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payment of the third mortgage. Any right he had to a reconvey­
ance had already been effectually barred by the foreclosure of the 
first mortgage.

The theory on which an action by the mortgagee on the coven­
ant is restrained after foreclosure and sale under the mortgage 
in which the covenant is contained proceeds is therefore not 
applicable. That theory I had occasion to consider fully in the 
recent case of Securities Trust Co. Ltd. v. Sayre and Gilfoy, ante, 
p. 463, the distinction between the effect of foreclosure of the first 
mortgage1 followed by sale on the mortgagor’s liability on his 
covenant in that mortgage and its effect on his liability on the 
covenant in the third mortgage is no doubt subtle; yet I think it 
is substantial. The mortgagor's position under the third mortgage 
was of course affected by the foreclosure. But it was not the fore­
closure which had the practical effect of extinguishing his liability 
on the covenant under the first mortgage. It was the subsequent 
sale; and that, as already ixiinted out, had no effect whatever on 
the mortgagor’s rights or position under the third mortgage.

Moreover, the proviso for redemption of the Kamsack Hotel 
is that the mortgagor is to tie entitled to a discharge; e)f it on pay­
ment of the* two mortgages on the Reelvers Hotel to which it is 
collateral. Whatever may l>e said as to the debt uneler the first 
mortgage* by reason of the plaintiff having taken the property in 
satisfaction thereof, there is no ground for maintaining that the 
third mortgage has l>een paid.

However, I incline to the view that, having foreclosed the first 
mortgage on the Reelvers Hotel and sold that property there- 
uneler, the mortgagee tex>k it in satisfaction of the entire debt due 
on that mortgage, that the amount thereof must therefore be 
eleemeel to have l>een fully paie! anel satisfied anel that the mort­
gagor is entitled on the accounting with the mortgagee1 to credit 
for that amount and not merely for what was realised by the 
mortgagee on the sale. On the third mortgage covenant, however, 
the mortgagee is still entitled to recover the sum actually due and 
owing in respect to the debt by it secured and on payment of that 
amount the plaintiff will l>e entitled to a discharge of the Kamsack 
Hotel property from the collateral second mortgage upon it.

In lieu of a judgment dismissing the plaintiff’s action, there­
fore, judgment should in my opinion l>e entered declaring that,
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on payment to the defendant of the amount due under the third 
mortgage on the Red vers Hotel property, the mortgage held by 
him on the Kamsaek Hotel property will lx? satisfied and the 
plaintiff will lx? entitled to a discharge of it.

Brodeur, J.:—I would agree with the Court of Appeal, 49 
D.L.R. 238, 12 S.L.R. 445, that the foreclosure proceedings on a 
first mortgage would not prevent the mortgagee if he is the creditor 
of a third mortgage to claim on the covenant on this third mortgage 
if even he lias bought the property on those foreclosure proceedings 
and has since disposed of it.

But at the same time there is no doubt that if the appellant 
could not succeed with regard to the third mortgage his indebted­
ness has disapjieared as far as the first mortgage is concerned and 
he should succeed to the extent of the latter. This point, how­
ever, does not seem to have lx*en strongly pressed in the Courts 
txdow, though it has been mentioned.

The action should not lx1 dismissed in toto, but a judgment 
should lx? entered declaring that on payment of the third mortgage 
the plaintiff will lx? entitled to a discharge of the mortgage1 held 
by the defendant on the Kamsaek Hotel property.

There should be no costs on this appeal.
Mignavlt, J.:—By the agreement of sale of certain hotel 

premises lx*twecn the respondent (vendor) and the apixdlant 
(purchaser), what was termed a collateral mortgage on the hotel 
property was given by the apixdlant to the respondent, it lxdng 
stipulated that this mortgage should lx? discharged when a first 
and third mortgage on another hotel projierty for $7,(XX) and 
$2,150 respectively, due to the appellant by one Yandt, and 
transferred by him to the resjxmdcnt in part-payment of the price, 
should be fully paid by Yandt.

Yandt not having paid either mortgage, the respondent took 
foreclosure proceedings against him on the first mortgage after 
having vainly tried to bring the property to sale under a power 
of sale, and obtained a final order of foreclosure, subsequent to 
which he sold the property for $4,(XX).

The appellant now claims tliat he is entitled to a discharge of 
the collateral mortgage under the above-mentioned stipulation 
of the agreement of sale.
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The first objection to the appellant's contention is that Yandt
8. C. has not fully paid the first and third mortgages due by him to the 
Ibman appellant and by the latter transferred to the respondent, and 
iiNNorr therefore the appellant is not entitled to a discharge of the col- 
---- lateral mortgage.

The second objection is that granting that the respondent 
could not sue Yandt on the covenant in the first mortgage without 
offering to reconvey him the mortgaged property, which he is 
not in a |X)sition to do, his inability to reconvey does not stand 
in his way should he sue on the personal covenant contained in the 
third mortgage, for Yandt having lost his whole equitable right in 
the property by the final order of foreclosure on the first mortgage, 
cannot demand reconveyance as a condition of an action on the 
covenant in the third mortgage.

I, therefore, think the appeal fails, and for the reasons fully 
stated by my brother Anglin, I agree in his disposal of the matter.

Affirmed with a variation.

B. C. KAMLOOPS DISTRICT CREAMERY ASSOCIATION v. PERRY.
C. C. British Columbia County Court, Swanson, Co. Ct. J. January 17, 1921.

Good will (§111—10)—Sale of business—Goodwill included—Solicita­
tion of customers by vendor—Injunction to prevent— 
Damages.

After a man has sold out his business, including good will, he cannot 
solicit his old customers to the detriment of the buyer, and should he 
do so, the buyer may obtain an injunction enjoining the seller from further 
solicitation, and also damages for injuries suffered.

[Trego v. Hunt, [1896] A.C. 7, referred to.]

Statement. Action for damages caused by defendant soliciting his former
customers of a business sold by him to the plaintiff and for an 
injunction enjoining him from any further solicitation.

Paul McD. Kerr, for plaintiffs; H. M. Chalmers, for defendant.
Swanson, Co. Ct. J.:—I have read with care the evidence 

and the very lucid and able arguments submitted in writing by 
the counsel herein.

Firstly. Let me say I am clearly of the opinion that parol evidence 
was properly admitted to shew what was the complete and final 
bargain between the parties. Admittedly the memo, Ex. 1, 
is a most fragmentary affair and is not a record of the full and 
complete agreement. It is a mere informal memorandum and may

Co. ct. i.
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be supplemented by jwirol evidence (see ruling of Full Court, _
Embree v. McKee (1908), 14 B.C.R. 45, also Phipson on Evidence, C. C.
5th ed., at p. 546). Kamloops

Secondly. It is argued that the alleged oral agreement that creamery 
defendant should not again re-engage in business as a dairyman Association 

is illegal, as lieing contrary to public policy in undue restraint Pekky 
of trade. This position is clearly established. Peculiarly enough 
both counsel have jumped to the conclusion that* the evidence Co.ct. j. 
for the plaintiff is to the effect that defendant obligated himself 
not to ie-engage in business at or in Kamloops. That may have 
been intended by Van der Wall, but if his bald statement is to be 
taken at face value Perry can never again at Kamloops or else­
where re-engage in business as a dairyman. There is no limitation 
as to either time or sj)ace in Van der Wall’s evidence. He says:

I stii<* to Mr. Perry of course it is understood that you will not open up 
in the milk business again. (Mr. Chalmers objects to evidence, objection 
over-ruled). 1 can’t say P.’s exact words, but from what he said it was pra :ti- 
cally foolish for me to ask such a question. He told me how tired he was of 
business and had tried to get out of it. He said in effect that he would not 
start up again.

Clearly such an agreement even if clearly proved could not 
stand any of the tests applied to covenants in restraint of trade.
It may, however, be a mere academic consideration on my part 
as I entirely accept Perry ’s evidence on this branch of the case 
that he did not in fact make any such agreement with Dr. George 
or Van der Wall or any one else, that he would not re­
engage in business as a dairyman either at Kamloops or elsewhere.

Thirdly. It is equally clear that Perry did in fact sell the good­
will of his business as a dairyman, which he sold out to plaintiffs.
He sold the “route,” with the horse, harness, wagon, runner, 
bottles and cases for $200. He sold the business to the plaintiffs.
This covers the goodwill whether express or implied. In this 
case the “goodwill” was expressly sold. It was called “route,” 
which clearly covers “goodwill.” I have read with much care and 
interest the judgments of the Law Lords in Trego v. Hunt, [1896]
AX’. 7, also the other authorities quoted in 27 Hals., tit. Goodwill 
p. 590, paras. 1126 ct seq. ; also Leake on Contracts, 6th ed. 527-532.
Perry out of his own mouth makes it clear that “route” means, 
in effect, “goodwill.” He says:

‘‘Route” is part of the business. Route is the destination around town— 
delivering to your customers. I do not agree with Mr. Van der Wall's defini-
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tion of route. (Van der Wall had said: ‘‘He (Perry) used the terni route which 
means amongst dairymen goodwill.”) Route, I say, is the whole value of the 
business, because otherwise you would have no one to trade with excel it of 
course such new customers as you might pick up. I had been about 7 years 
in business before I transferred it to plaintiffs. Route really then in the business 
relationship with these customers.

It is surprising how Perry has so closely paraphrased the 
language of eminent English Judges who have dealt with “good­
will.” Lord Herechell in Trego v. Hunt, [1896] A.C. 7 at 16, 
criticises the famous saying of Lord Eldon: “That the goodwill 
which has been the subject of the sale is nothing more than the 
probability that the old customers Mill resort to the old place.” 
He also quotes at p. 17 Sir George Jessell in Ginesi v. Cooper 
(1880), 14 Ch.D. 596, at 600:

Attracting customers to the business is a matter connected with the 
carrying of it on. It is the formation of that connection which has made the 
value of the thing, which the late firm sold, and they really had nothing else 
to sell in the shaj>e of goodwill ... Is it to be supposed that they did 
not sell that personal connection when they sold the trade or business and 
the goodwill thereof?

Lord Herechell then adds at pp. 17-18:
The present Master of the Rolls took much the same view as to what 

constitutes the goodwill of a business. I cannot myself doubt that they were 
right. It is the connection thus formed together with the circumstances 
whether of habit or otherwise which tend to make it permanent, that con­
stitutes the goodwill of a business. It is this which constitutes the difference 
between a business just started which has no goodwill attached to it, and one 
which has acquired a goodwill. The former trader has to seek out his cus­
tomers from among the community as best he can.

Another of Perry’s phrases is “ ‘route’ means the list of cus­
tomers.” Lord Macnaghten, at p. 24, after referring to Lord 
Eldon’s definition goes on to say: “Often it happens that the 
goodwill is the very sap and life of the business, without which 
the business would yield little or no fruit.” (Perry’s language1 is 
almost as expressive as that of the great Law Lord, “Route, I sav, 
is the whole value of the business, because otherwise you would have 
no one to trade with”) Lord Macnaghten then adds, “It is the 
whole advantage whatever it may be of the reputation and connection 
of the firm, which may have been built up by years of honest 
work, or gained by lavish expenditure of money.” (Perry says 
he was 7 years in building up the dairy business which he sold to 
plaintiffs.)
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Fourthly. It is equally dear that Perry did solicit his former 
customers after sale of his business to plaintiffs. The authorities, 
including Trego v. Hunt, clearly shew that in doing so Perry is 
committing a wrong against the plaintiffs and will have to pay 
reasonable damages and be enjoined from further solicitation of such 
customers. Lord Macnaghten, [189G] A.C. at pp. 24-25, in his 
usual pithy and epigrammatic way, puts the cast1, which is entirely 
applicable to the facts of the case before me :

Trade he undoubledly may and in the very same line of business, if he 
has not bound himself by social stipulation, and if there is no evidence of the 
understanding of the parties beyond that which is to lx* found in all esses, 
he is free to carry on business wherever lie chooses. Hut, then, how far may 
he, got He may do everything that a stranger to the business in ordinary 
course would be in a position to do. He may set up where he will. He 
may push his wares as much as he pleases. He nmy thus interfere with the 
custom of his neighbours as a stranger and an outsider might do; but lie must 
not, I think, avail himself of kit special knowledge of the old customer* to regain 
without consideration that which he has parted with for value. He must not 
make his approaches from the vantage-ground of his former position, moving 
under cotter of a connection which is no longer his. He may not sell the custom 
and steal away the customers. That at all events is opposed to the common 
understanding of mankind and the rudiments of commercial morality and is 
not ... to be excused by any maxim of public jHilicy. . . . The 
principle on which Labovchere v. Dawson (1872), L.R. 13 Eq. 322, rests has 
been presented in various ways. A man may not derogate from his own grant ; 
the vendor is not at liberty to destroy or depreciate the tiling which he has 
sold; there is an implied covenant on the sale of goodwill that the vendor does 
not solicit the custom which he has parted with; it would be a fraud on the 
contract to do so. These, as it seems to me, are. only different turns and 
glimpses of a proposition which I take to he elementary. It is not right to 
pmftss and to purport to sell that which you do not mean the purchaser to 
have; it is not an honest tiling to pocket the price, and then to recapture the 
subject of sale, to decoy it away or call it back before the purchaser has had 
time to attach it to himself and make it his very own.

The most recent pronouncement on the subject of goodwill 
and covenants in restraint of trade is by the Court of Ap]>eal in 
Attirood v. Lamonl, [1920] 3 K.B. 571.

In the ease at Bar Perry sold out to plaintiffs in January and 
solicited his old customers in the follow ing September and Oetolier. 
He says he thinks he would have lieen entitled both morally and 
commercially (if indeed them is any line of demarcation lietween 
the two) to solicit these customers the next day after he sold 
out to plaintiffs.

I will not use the strong language which Lord Macnaghten 
has used above, but content myself with saying that the defendant 
cannot legally nor I think morally take such a position.

Ram 1.4 mips
Distuivt

C KEA MICKY
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There was evidence that many of plaintiffs’ customers were 
becoming dissatisfied with the quality of the milk they were

Association supplying them, and in due course many of them might, in any
Perry. event, have left plaintiffs. But defendant has accelerated their
Swanson,
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departure from the plaintiffs' custom and must be held responsible 
for his wrongful actions. It is difficult to estimate the damage— 
Van der Wall says it exceeded in amount $250. Defendant’s 
counsel minimises it and says there is no clear proof of any damage 
whatever suffered by plaintiffs. With this I cannot agree. I 
assess the plaintiffs' damages at $75. It is also the practice in such 
cases to grant an injunctior The defendant, his son ants, agents 
and workmen will Is- enjoined from any further solicitation of the 
defendant’s former customers of the business sold by him to the 
plaintiffs. There will lx- judgment for plaintiffs for $75 and costs.

Judgment accordingly.

SASK. ROBINS v. FORBES.

K. B. Saskatchewan King's Bench, McKay, J. January 26, 1921.

Taxes (§ VI—220)—Income War Tax Act, 7-8Geo.V. 1917, ch. 28—Demand
REQUIRED BY SEC. 8—FAILURE TO RECEIVE LETTER—LIABILITY.

A conviction for failure to make a return of income required, under 
sec. 8 of the Income War Tax Act, 7-8 Geo. V. 1917, ch. 28, cannot be 
sustained unless the demand required, under sec. 8 of the Act, is received 
by the person to whom it is addressed.

Statement. Appeal by way of stated case from an order of Hcffcman, 
J.P., dismissing the information or complaint of the appellant 
against the respondent. AErmed.

A. Boss, K.C., for appellant; J. F. Bryant, for defendant.
McKay. J. McKay, J.:—The information charged that the said W. A. 

Forbes, at Grand Coulee, in the Province of Saskatchewan, on 
November 15, 1920, failed to make a return of his income for the 
year 1918, required of him to lie given pursuant to sec. 8 of the 
Income War Tax Act, 7-8 Geo. V. 1917, ch. 28, and amendments 
thereto relating, such return having been theretofore demanded by 
registered letter mailed on March 2,1920.

The questions submitted arc as follows:—
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(a) That it having been proved that the Commissioner of Taxation did, 
on the 2nd day of March, 1920, by registered letter addressed to W. A. Forbes 
at Grand Coulee, in the Province of Saskatchewan, and being the Post-office 
at which the said W. A. Forbes does receive his mail, demand from the said 
W. A. Forbes a return of his income for the year 1918, and that the said 
W. A. Forbes had not, on the 15th day of November, 1920, complied with 
the said demand or furnished any return of income for the year 1918, should 
I have convicted the said accused for his said offence, as provided by sec. 8 
of the Income War Tax Act, 7-8 Geo. V. 1917, ch. 28, and amendments 
thereto?

(b) If it should be held that it is necessary that the demand under sec. 8 
of the Income War Tax Act, 1917, and amendments thereto must, in order 
to constitute an offence under the said Act, be received by the i>erson to 
whom it is addressed, then, inasmuch as it ap|ieared that the said demand 
was addressed to the said W. A. Forbes on the 2nd day of March, 1920, 
at Grand Coulee aforesaid, and was actually received by the Postmaster at 
Grand Coulee aforesaid, and was by the Postmaster delivered to a |>erson who 
had on other occasions received mail matter addressed to the said W. A. 
Forbes, whether such delivery of such demand was a sufficient compliance 
with the Act, and should I have convicted the said W. A. Forties for the offence 
set out in the said information and complaint?

The stated case then proceeds as follows:—
The grounds upon which I based my judgment in dismissing the said 

information and complaint were as follows:—(a) That I was of the opinion 
that under the provisions of sec. 8 of the Income War Tax Act, 1917, and 
amendments thereto, in order to find the accused guilty of an offence it was 
necessary it should appear that the notice of the demand for a return under 
such section should actually come to the notice of the person to whom such 
notice was addressed, and inasmuch as it ap|>earod that the letter in question 
had not been actually delivered to the defendant, as the defendant, who 
was apparently a respectable citizen, stated that he had never seen the notice) 
I was of the opinion that he could not be convicted for failure to make a ret urn 
under the provisions of the said Act.

The stated ease has also this paragraph :—
(/) The said W. A. Forbes denied that the said registered letter had 

ever been delivered to him by the said Giles.
The said Giles is the person to whom the Postmaster at Grand 

Coulee delivered said registered letter, as referred to in question 
(b) submitted.

As to question (a): sec. 8, sub-sec. (1) of the Income War Tax 
Act, 7-8 Geo. V. 1917, ch. 28, as amended by sec. 11 of 10-11 
Geo. .V. 1920 (Can.), ch. 49, under which the information was 
laid reads as follows:—

8. (1) If the Minister, in order to enable him to make an assessment 
or for any other purpose, desires any information or additional information of 
a return from any person who has not made a return, or a complete return, he 
niay by registered letter demand from such person such information, additional 
information or return, and such person shall deliver to the Minister such
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information, additional information or return within 30 days from the date of 
mailing of such registered letter. For the purpose of any proceedings taken 
under this Act, the facts necessary to establish compliance on the part of the 
Minister with the provisions of this section as well as default hereunder shall 
be sufficiently proved in any Court of law by the affidavit of the Commissioner 
of Taxation or any other responsible officer of the Department of Finance. 
Such affidavit shall have attached thereto as an exhibit a copy or duplicate 
of the said letter.

Under this section, in my opinion, the mailing of the registered 
letter is not the demand until it is received by the person to whom 
it is addressed, or there is presumptive evidence that he received 
it, and this presumption arises when the letter is mailed addressed 
to the address of the person, and there is no evidence that it has 
not been received by the addressee. Consequently, even after 
it is proved that the letter of demand has been duly registered 
addressed to the person from whom the information is required, 
and that such person has not delivered to the Minister such 
information within the 30 days, it is still open to such jierson 
to shew that he did not receive the said letter. In other words, 
proof of mailing of the registered letter to such person is only 
prima facie evidence that he received such letter.

Taking this question by itself, in my opinion, the proper 
answer is “Yes,” as the presumption is the respondent would 
receive the registered letter addressed to him at his proper post 
office. But I think this question must be taken in connection 
with the above quoted fact: “(f) the saidW. A. Forbes denied that 
the said registered letter had ever been delivered to him by the 
said Giles,and what Hcffeman, J.P.,says were the grounds upon 
which he based his judgment.

1 gather from what Heffernan, J.P., says that he believed the 
respondent Forties when he denied that the letter w as ever delivered 
to him, and as such denial rebuts the presumption that he received 
the letter, the Justice of the Peace was right in dismissing the 
information, and the answer to the question, bearing in mind 
that the respondent did not receive the letter, is “No.”

As to question (b): Delivery of the registered letter to the 
person who had on other occasions received mail matter addressed 
to the respondent would t>e presumptive evidence that he received 
it, but this presumption is rebutted by the evidence of the respond­
ent who denies receipt of the letter and was lielieved by Heffernan, 
J.P. Such delivery was not a sufficient compliance with the
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Act, when the respondent denied receipt of the letter and was 
believed by the Justice of the Peace, and the Justice of the Peace 
was right in not convicting him. The answer, therefore, to 
both questions submitted in this question (b) is “No” to each.

Judgment accordingly.

REX v. OLKHOVIK.

Saskatchewan Court of Apjieal, Haul tain, C.J.S., Xenia nits, La mo id amt 
El wood, JJ .A. December US, 1920.

New trial (§ III B—15)—Insanity alleoki>—Charge to jury—Evidence 
—Verdict sustained.

In a trial for murder the question of insanity on the evidence adduced 
is one for the jury to determine, and ihe .ludgc having put this quest ion 
very clearly before them their verdict will not be disturbed.

[See Annotation, Instruction to Jury in Criminal Case, 1 D.L.R. 103.]

This is an application by way of appeal for a new trial, on the 
ground that the verdict in this case was against the weight of 
evidence. Leave to make the “ at ion has been given by the 
trial Judge. The prisoner was tried and convicted on a charge 
of murder by Bigelow, J„ with a jury at York ton on October 29, 
1920.

The appeal is based on the sole ground that on the evidence 
the accused should have been acquitted on account of insanity. 
Application refused.

//. E. Sampson, K.C., for the Crown.
J. F. Frame, K.C., for the accused.
The judgment of the Court was delivered by 
Haultain, C.J.S.:—1 would gather from the evidence that the 

prisoner is, and has been for a numlier of years, “insane" in the 
more popular sense of the word. He had at least once been 
confined in an asylum for the insane, and was subject to periodical 
mental disturbances during the occurrence of which, according to 
the expert testimony, he would not Ik* responsible for his actions. 
The evidence of Dr. McNeill, who is the medical superintendent 
of the Provincial Hospital for the Insane at Battleford, taken 
with the other evidence on the question, clearly establishes that 
fact. On the other hand, Dr. McNeill was satisfied from his 
examination of the prisoner, that, at the time of the examination, 
he W'as quite sane. The question for the jury on this evidence 
was, whether or not the prisoner was insane at the time of the
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commission of the offence. On this point there is very little 
evidence. Dr. McNeill was not able to express an opinion on this 
point on the facts placed l>efore him, and evidence of Dr. Tram, 
in view of the very advanced opinions expressed by him as to the 
relation of crime to insanity, cannot be considered very conclusive. 
The question was therefore left very open, and was put very clearly 
before the jury by the trial Judge when he said, in the last sentences 
of his charge :

I ask you especially to find this, whether he (the prisoner) was insane 
at the time of the commission of the offence and to declare it in your verdict, 
and if your verdict is one of insanity, then to declare in your verdict that your 
verdict is one of not guilty on account of insanity.

Under all the circumstances of the case, I do not think that 
the verdict should lie disturbed. The application for a new trial 
must therefore be refused.

There was also a motion for leave to appeal from the refusal 
of the trial Judge to reserve certain questions for the opinion 
of the Court of Appeal.

The questions are :
Was there non-direction or misdirection on the part of the trial Judge?

1. Because the said Judge should have directed the said jury, that in the 
event of them finding the said Egnat Olkhovik to be sane, that they should 
then have considered whether or not what he did amounted to manslaughter.
2. That the agent for the Attorney-General in addressing the said jury told 
them that if the accused knew right from wrong, he was guilty of murder, 
and the said trial Judge did not direct the said jury to consider only whether 
or not he knew right from wrong, with reference to the action for which he 
was on trial. 3. That the said Judge erred in directing the said jury that 
if they found the said Egnat Olkhovik knew right from wrong, that he 
vas guilty of murder. 4. That the said Judge erred in not directing the 
jury that as part of their verdict, if they found the said Egnat Olkhovik to be 
insane, that he would lie kept in strict custody in such place or in such manner 
as to the said Court seems fit, and until the pleasure of the Lieutenant-Gover- 
nor-in-Council.

As to the first point :
There was nothing in the evidence to necessitate any reference 

to manslaughter or to a possible verdict of manslaughter. On 
the facts of the case, as related in the evidence, the jury were 
properly directed that the prisoner was either guilty of murder 
or not guilty on account of insanity.

As to the second and third points:
The statement of the Crown prosecutor on a question of law, 

even if made (and there is no evidence that the alleged statement
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was made), cannot be material. The law on this point was 
clearly and correctly explained by the irial Judge in his charge. 
Twice in the course of his charge he read the sec. of the Cr. Code 
(sec. 19), which defines insanity, and expressly pointed out that 
the prisoner could not be excused on the broad ground of insanity, 
but that he must be shewn to be labouring under disease of the 
mind to such an extent as to render him incapable of appreciating 
the nature and quality of the act he was committing and of know­
ing that such an act was wrong. The charge on this point was, 
in my opinion, both complete and correct.

As to the fourth point:
It is not quite clear to me what this question means.
I take it, however, as meaning that the jury should have been 

told what the result of a verdict of not guilty on account of 
insanity would lie. It should be unnecessary to say that the 
result of their verdict is not a matter for the consideration of the 
jury at all. Application refused.

OUIMET v. NATIONAL BEN FRANKLIN FIRE INSURANCE Co.
Quebec Court of Review, Demers, Panneton, and de Lorimier, JJ. June 12,1920, 
Insurance (§ IX—450)—Ok automobile against theft—Keys of oarage

GIVEN FOR PURPOSE OF HAVING CAR WASHED—CAR STOLEN AND
wrecked—Liability of company.

An insurance company which 1ms insured an automobile against 
theft is liable to the owner, who has given the keys of his garage, in good 
faith, for the purpose of having his car washed, to a person working on 
another machine, who uses the car for his own jfersonal purposes whereby 
the car is wrecked.

The plaintiff sued the defendant for the recovery of $1,200, 
alleging the following facts in support of his action:—On May 9, 
1917, the defendant issued in his favour a policy of automobile 
insurance, by which it insured against damages caused by fire, 
transportation or theft, to the amount of $1,200, an automobile 
valt ed at $1,550. On September 4,1917, the automobile covered by 
this policy was stolen. The plaintiff immediately informed the 
defendant of it, giving notice through its agents. The defendant, 
after proper demand made, refused to pay the plaintiff the amount 
of his loss.

The defendant contests the present action by saying that, if 
there was theft, which it denies, it was committed by an employee 
of the plaintiff.
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The judgment of the Superior Court, rendered by Mercier, J., 
which is affirmed, is as follows:—

Considering that it follows from the evidence adduced in this case that 
the defendant undertook, on May 9, 1917, to indemnify the plaintiff, under 
a special policy of insurance, against the theft of an automobile which he then 
had in his possession, and of which he was then the sole owner, and that 
such policy shall take effect if he shall be deprived or dispossessed of it during 
the term of the said policy; that it is in evidence that on September 4, 1917, 
when the said policy was in full force, the automobile in question was stolen 
b> » man named J. P. Desrosiers, and which he fraudulently made use of, 
and without any right ^ook on that evening and converted to his personal 
use, and drove it during the night of September 4 and 6, 1917] and after a 
disastrous accident which hap|*>ned while he was in fraudulent possession of it, 
he abandoned it on the Point-au-Trembles road, in a complete and entirely 
destroyed condition, at which spot it had been found the next day and the 
wreckage sent to same garage at the defendant’s request; that it is proved 
that the said Desrosiers was at the time of the theft in question, in the employ 
of a physician named Dupont and no way in the employ of the plaintiff, 
and that the fact of the latter having, in good faith, agreed that the said 
Desrosiers might wash his car, and of having given him his keys for such 
purpose, under the circumstances in which it occurred, should not, in a legal 
sense, be considered as constituting the said Desrosiers the employee of the 
plaintiff as the defendant claims, but rather as a fact which was accidental, 
a passing and transitory fact, which could not relieve the defendant from 
its liability to the plaintiff, the terms of the policy, in the opinion of the 
Court, not being able, moreover, to cover such a case in the way of benefiting 
the defendant; considering, also that it is proved that the said Desrosiers had 
never followed up the proposition that he had made, on that evening, to the 
defendant to wash his car, a proposition at bottom fraudulent and springing 
from an afterthought, which he could not then disabuse the plaintiff’s mind 
of, as the latter at the time, believed the said Desrosiers to be acting honestly, 
that in fact, it is proved that, instead of carrying out his obligation to the 
plaintiff, the said Desrosiers, who had probably thought out the idea during 
the afternoon, took the automobile the same evening and converted it to his 
personal use with the unhappy results shewn by the evidence; that the actions 
and doings of Desrosiers subsequent to his fraudulently obtaining the plaintiff’s 
keys, shew that he had no intention of washing the plaintiff’s car, but rather 
of stealing it from him which agrees with the plea of “guilty” which he pleaded 
to the charge of theft laid against him by the plaintiff, and for which theft, 
as proved by documentary evidence, he was sentenced to two years in the 
penitentiary; that the act of the said Desrosiers is covered by the policy as 
well as would be that of an unknown thief who had broken in, with violence, 
on the night of September 4, 1917, to the plaintiff’s garage, and thus made 
use of, after breaking the padlocks on the bolts, and taken away the said 
automobile, the only difference consisting purely and simply in the fact that 
the said Desrosiers had used subterfuge to the plaintiff and, by encroaching 
on his fairness, fraudulently obtained while in the employ of Dr. Dupont and 
not in that of the plaintiff, easier access and less noisy entrance to and into 
the latter’s garage; that in law the means used by the said Desrosiers to 
accomplish his purposes could not cause the plaintiff to lose the benefit of
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his insurance policy, and that, under the circumstances disclosed by the 
evidence, the plaintiff’s action, the essential allegations of which are estab­
lished, is well founded in fact and in law; that, on the other hand, the plea 
of the defendant is ill founded in fact and in law; and lastly, the wording and 
the meaning of sec. 347 of the Cr. Code; consequently, maintains the action 
of the plaintiff; sets aside the plea of the defendant and orders the latter to 
pay to the plaintiff the said sum of $1,200, with interest from the day of the, 
issue of the writ and the costs.

Perron, Taschereau, Rinfret, Vallée and Gened, for plaintiff.
Weldon and Harris, for defendant.
de Lorimier, J.:—The paragraph which interests us, in the 

insurance policy, reads as follows:—
Perils insured against (e) theft, robbery or pilferage, excepting by any 

person or itersons in the assured’s household or in th' assured's service or 
employment whether the theft, robbery or pilferage Occur during the hours 
of such sendee or employment or not, and excepting also the wrongful con­
version or secretion by a mortgagor or vendor in possession under mortgage, 
conditional sale or lease* agreement, and excepting in any case other than in 
case of total loss of the automobile described herein, the theft, robbery or 
pilferage of tools and repair equipment .

The question to decide is whether Desrosiers committed a 
theft.

The Criminal Code, R.S.C., 1906, ch. 146, sec. 347, defines this 
offence as follows:—

Theft or stealing is the act of fraudulently and without colour ot right 
taking, or fraudulently and without colour of right converting to the use 
of any iterson, anything capable of lieing stolen with intent :—(a) to deprive 
the owner, or any person having any siweial property or interest therein, 
temporarily or absolutely of such thing or cf such property or interest.

Wo find that Desrosiers stoic the machine in order to convert it, 
at the very least, to his own use, with the fraudulent intention of 
temporarily depriving the owner of the thing.

Why did he make an offer to the plaintiff to wash the car if it 
was not to take it away more easily and to convert it to his own 
use? It may be remarked that Desrosiers did not wash it. He 
knew that if he could get hold of the key of the garage it would 
be easy to take the car out without arousing suspicions and so 
attain his end.

His fraudulent intention of making a temporary use of it, at 
least, is drawn from these and other facts.

Now, was Desrosiers in the plaintiff’s employ? We think not. 
He was Dr. Dupont’s chauffeur. He was not paid by the plaintiff. 
The latter did not undertake to pay him anything for the service
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which he wished to render. Moreover, he did not render any 
service. What he wanted was to carry off the machine without 
any one noticing him.

It is claimed that the car was not a total loss. We think that, 
practically, it was. Besides, paragraph (c) which I have just 
quoted, does not mean that the company is only liable for the 
whole automobile when there is a total loss, but means that the 
company is only liable for the loss of the tools when there is a 
total loss of the automobile.

It is appropriate to remark that if there had been a doubt as 
to the interpretation which we give to the contract of insurance, 
it would be interpreted against the insurer who made it.

For these reasons, and those given by the Judge of the Court 
of first instance, we decide that the plaintiff has made out his case 
and that the judgment a quo should be affirmed.

Appeal dismissed.

PURDY v. THOMPSON.
Nova Scotia Supreme Court, Harris. C.J., Russell, J., Ritchie, E.J., and 

Chisholm, J. Noremtur SO, I9S0.

New thial (J III B—15)—Verdict or jury—Judge's charge to jury— 
Fairness or verdict—No injustice—Failure or appeal.

An apiieal and motion for new trial will Is* dismissed, where the evidence 
of the trial shews that the jury's verdict has done no injustice to the 
defendant, and the plaintiff has expressed his willingness to abide by the 
verdict.

Appeal from the judgment in favour of plaintiff in an action 
claiming a balance alleged to be due on a lumbering contract, 
damages for breach of covenant anil other relief.

E. T. Parker, for appellant; C. (1. Black, for respondent. 
Harris, CJ.:—An examination of the evidence in this case 

has convinced me that the verdict of the jury has done no injustice 
to the defendant. Even assuming the whole of the lumber to 
come within the designation of scantling—an assumption that is 
most favourable to the defendant, and ohr that probably does 
some injustice to the plaintiff—and having in mind that defendant 
could recover only small damages on his counterclaim, 1 find that 
defendant would still owe the plaintiff at least the amount found 
by the verdict. The plaintiff has expressed his willingness to 
accept the verdict and apparently the only result of a new trial 
would be to increase the amount recovered by the plaintiff while
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it would appreciably add to the costs of the litigation. Under 
these circumstances I do not think we should allow any amend­
ment to the notice of appeal, and I think the appeal and the 
motion for a new trial should l>e dismissed with costs.

Russell, J.:—The plaintiff acquired a right to lumber on prop­
erty of one Matheson and contracted, in writing, to saw the 
logs to lx* taken from the land and deliver the lumber to the 
defendant. He cut a numtier of the trees and vas about to have 
them sawed when the defendants objected to the sawyer he had 
selected. They eventually took the matter out of the plaintiff’s 
hands and sawed most of the logs cut by ) lain tiff. The rest they 
sold. The action is for the price of the lumber at a figure reduced 
from the contract price 1 Krause, I suppose, of the fact that plaintiff 
did not saw the logs himself. The defendants counterclaim for 
their advances and other things as shewn by a statement pro­
duced at the trial, but which is not in the printed case, and which 
I have not succeeded in procuring. The contents may, however, 
lie safely inferred from the evidence and from the admissions of 
counsel at the argument.

The jury found for the plaintiff and the verdict was for $200. 
There was no complaint of misdirection, but the defendants 
applied for an amendment to add this to the grounds for a new 
trial. It needs no argument to shew that the charge was erroneous. 
The Judge left it to the jury to construe the written agreement, 
told them they might take into consideration or not, just as they 
wished, a charge of $20 made by the defendants in their counter­
claim, and finally informed the jury that he did not understand the 
case at all; which, however, he qualified by saying that if he were 
understanding the case after the plaintiff had presented it to 
him, he “should have thought it was madness to have brought such 
an action.” I refer to this observation because it shews that the 
plaintiff has, seemingly, more cause to complain of the charge than 
the defendant.

Fortunately, the jury did not accept the views of the Judge. 
Without assistance from the Court they seem to have acquired a 
reasonably clear conception of the merits of the case, and if their 
verdict docs no injustice to the defendants I do not think it 
would be proper to amend the notice of appeal to add a ground 
which does not appear in the notice.
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The agreement required the plaintiff to deliver to the defendants 
the season’s cut of the lumlxr on the land referred to, the minimum 
cut to l>e 75,000 superficial ft. at *15.85 per thousand for mer­
chantable spruce deal, and *13.85 for scantling which, was the 
lowest priced lumlx-r to !*■ delivered, except that, for deal ends, 
only two-thiids of the largest price should lie paid. I place this 
construction on the agreement although it is susceptible of another 
construction, but nothing turns on any difference between one 
construction or the other of the document referred to. Defendants 
claim that the plaintiff did not live up to his coni ract. and as already 
stated they took the work off his hands and sawed the logs them­
selves at an expense of *4 a thousand. No question was put 
to the jury or decided by the Judge as to their right to do this, 
nor was the jury instructed on the question whether the plaintiff's 
proper claim was for the fair value of the logs as taken by the 
defendants, or for the contract price of the lumber to be delivered 
less the expense of sawing and the incidental expenses incurred 
by the defendants. But the plaintiff seems con1 it to abide by 
the defendants’ mode of stating their countercl im. It ap[ieais 
from the evidence of the defendant Wood, that 104,517 super- 
ficial ft. were produced from the logs sawed by defendants. The 
defendants’ survey stated the quantity as 106,580. I take the 
lower figure lieeausc the question immediately I efore us is whether 
the jury’s verdict may possibly involve an injustice to the defend­
ants. Allowing the lowest price per thousand, $13.35, less the 
cost of saw ing at *4 per thousand, w hich was paid by the defend­
ants, the plaintiff would lie entitled to *077.23. I take this to be 
the minimum amount that he could justly claim, as the reduction 
from the amount recoverable suggested by defendants on account 
of deal ends for which only two-thirds of the price of the spruce 
deals was to lie paid must be more than balanced by the injustice 
done the plaintiff in crediting him only with the price of scantling 
when it is certain that a large or at least a considerable part of 
the whole quantity must have been spruce deals worth *15.85 a 
thousand.

Against this sum of *1)77.23 must be set off the amount of the 
defendants' advances. The plaintiff allows these at *755.12. 
The defendants claim that this set-off should lx1 *769.1)0. One of 
the items included in this set-off is *38.40, being the amount of
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an order from plaintiff to pay Mayne. But defendant Wood 
admits that no such order was given. The deduction of this 
amount reduces the set-off to $731.50. This includes $200 paid 
by defendants to Matheson for the plaintiff on account of the 
lease of the land. The jury has found for the plaintiff for $200. 
The balance shewn by the foregoing computations would be 
$245.73.

It was not shewn that the defendants suffered any substantial 
damage from the plaintiff’s breach of his contract and it was 
shewn that the defendants had sold to one Hudson a quantity of 
logs left on the land, 150 or 155 in number, for $8 which the 
purchaser seems to have regarded ns a very good bargain.

Inasmuch as the verdict of the jury has not given the plaintiff 
a larger sum than he is entitled to, I see no reason why a new 
trial should be ordered or why the notice of appeal should Ite 
amended. I think that notwithstanding the want of adequate 
instructions to the jury substantial justice has been done in the 
case, or at least that no injustice has been done to the defendants.

The appeal should, therefore, in my opinion, be dismissed with 
costs.

Ritchie, E.J., and Chisholm, J., concurred with Harris, C.J.
Appeal and motion for new trial dismissed.

N. 8.
8. C.

Thompson.

Kuaaell. J.

Ritchie, E. J. 
Chisholm, J.

SMITH v. BEITZ. SASk.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and n .

Elwood, JJ.A. December 23, 1920. A-

Landlord and tenant (§ III E—115)—Abandonment by tenant—Re­
entry BY LANDLORD—EVICTION—QUESTION OF TITLE AT TIME OF
eviction—Paramount title necessary—7 Geo. V. 1917, ch. 31.

Unless the evictor can prove his title at the time when the eviction 
takes place, he is liable in damages to the parly evicted, even though 
the latter has abandoned the premises, believing the former to have 
a paramount title.

Appeal by plaintiff from the trial judgment in an action for statement, 
damages for wrongful eviction. Reversed.

P. H. Gordon, for appellant ; E. J. Brook smith, for rcsjKindent.
The judgment of the Court was delivered by
Newlands, J.A.:—On March 22,1918, one Roswell B. Raleigh, Newiand», j.a. 

by agreement of sale, purchased from the defendant the S.E. 
^-5-9-10-W-2nd meridian for $5,000, paying $700 cash, and the
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balance over an extended period. The agreement provided that 
the purchaser should immediately after the execution of the agree­
ment have the right of possession of the said premises. Raleigh 
had also under contract for purchase the S.W. ^-4-9-10-W-2nd 
meridian, known as “the Needham quarter.” By lease dated 
Octol>er 12, 1918, Raleigh leased both quarters to the plaintiff for 
the term of 3 years, at the yearly rental of one-half the crop of 
grain grown thereon. There arc the usual covenants for proper 
tillage and particularly in each year to eummerfallow 50 acres or 
more. The lessor to furnish one-half of the seed and pay half the 
threshing and twine 1 -ills. On the Beitz quarter some fall ploughing 
was required, and after November 1, the plaintiff vas in actual 
possession of this quarter doing this ploughing and also taking off 
feed. No fall work had to be done on the Needham quarter, and 
on it over 50 acres would have to be summerfallowcd in due course 
of good husbandry in 1919. The Beitz quarter could be, as it 
was, cropped in 1919, but only a small portion of the Needham 
quarter. The following facts wen» found by the trial Judge:—

Raleigh made default in his agreement with Beitz. When he got the 
proceeds of the crop he left the district, leaving ns it was put “his debts 
behind him,” and the services of the police failed to locate him.

In April, without taking any proceeding, the defendant Beitz entered 
into possession of his quarter, excluding the plaintiff and cropped it. The 
crop was a poor one. On 31st March, 1919, Beitz commenced action against 
Raleigh for payment and in default possession and cancellation. Smith, 
the tenant, was not made a party defendant until the 31st May, 1919, when 
he was added as a party defendant by the order nisi. This order is in the 
usual form, save that the proviso for possession is omitted, and it merely 
provides for cancellation and foreclosure on default. Final order was made 
on 21st September, 1919. The affidavit on which this was made is not 
sufficient and does not disclose that the defendant was in possession and had 
received that year’s crop. No application has, however, been made to set 
aside the order, and it was made on notice to the defendants, according to 
its tenor.

When Smith discovered the defendant in possession he took legal counsel 
as to his position, and was advised that if he went on with the Needham 
quarter and did the necessary summerfallowing he stood to lose the benefit 
thereof, as, before he could crop it, the vendor could obtain cancellation order. 
He went to Needham and proposed a new lease, and on this being refused, 
abandoned any claim to the Needham quarter. Needham went into possession 
and made 110 acres of summerfallow and cropped 35 acres thereon. In this 
the plaintiff acquiesced and suggests no claim in reference thereto. But 
Smith’s solicitors by letter of 22nd April, 1919, demanded of Beitz possession 
of the Beitz quarter and notified him that he would be held responsible for 
any damage, if refused. This action was commenced on 12th August, 1919,
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claiming jiossession and damages. At the trial the claim to possession was 
abandoned. Evidence was adduced on the part of the plaintiff that had he 
had jxjssession of this quarter in 1919 to crop it, that notwithstanding that 
Raleigh made default in furnishing seed, he, the plaintiff, would have had a 
clear profit of $900 or over from the crop. In this estimate no deduction was 
made for any work which under the lease he should do on the Needham 
quarter, nor is consideration taken of the condition in which the Beits would 
l>e left, or for future operations. The $900, even leaving out these matters, 
is loo high. In my opinion $500 would be quite high enough, and I do not 
think that had the plaintiff kept botn quarters in 1919 he would have had 
any profit. The onus is on the plaintiff and there is no evidence to shew 
that he would.

SASK.

C. A.

Beitz.

New lands, J.A.

Upon these facts the trial Judge held:—
In my opinion the stand taken by the plaintiff that he can insist on taking 

the Beitz quarter and let the Needham quarter go, is not tenable. He cannot 
take the benefits under the lease and disclaim the burdens. If there was a 
wrongful determination of his tenancy, the damage should be assessed as 
on a determination thereof, and on that basis lie has not proved any damage. 
I base my judgment on the ground that the stand which the plaintiff took 
in reference to the Needham quarter was a repudiation of the tenancy. He had 
a right to repudiate owing to the failure of his landlord’s title and the breach 
of the agreement to supply seed. And I think this repudiation must go to 
the whole agreement.

I do not think that the trial Judge has correctly stated the law 
applicable to this ease, nor do I think the farts would justify him 
in so holding if he had correctly stated the law. He has found that 
it was only after defendant had taken possession of the south-east 
quarter of five, that plaintiff abandoned the south-east quarter 
of four. So that plaintiff’s right of action, if any, arose More he 
took any act «on which might terminate the lease. Though 
plaintiff's abandonment of the south-east of four would not 
terminate the lease, the defendant’s action in ousting him from the 
south-east of five would not have that effect as to that quarter, 
if he had a paramount title.

I am of opinion that defendant cannot take advantage of plain­
tiff’s subsequent action, but tliat it was a matter between plaintiff 
and his lessor, Raleigh. The abandonment of the premises by the 
tenant does not terminate the lease.

In 18 Hals., p. 480, para. 960, it is stated:—
The mere abandonment of the premises by the tenant does not affect liis 

liability to pay rent. If, however, the landlord subsequently enters and 
uses the premises for his own purposes this is equivalent to an eviction and 
he cannot recover rent subsequently accruing due.

Defendant’s entry under a paramount title would be an 
eviction, but, unless the evictor could prove his title, he would be 
liable to damages.
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Defendant had no right to terminate the agreement of rale 
between himself and Raleigh by entry upon the land. 7 Geo. V., 
1917 (1st seas. Sask.), eh. 31, provides:—

Notwithstanding any term or provision to the contrary contained in 
any centrait or agreement for the sale of land in Saskatchewan now or here* 

Nswlaed», J.A. after entered into, all proeeedings by a vendor to determine or put an end to 
or rescind or cancel the same shall be had and taken by proceedings in s Court 
of competent jurisdiction.

Such action was commenced by defendant on March 31, 1919, 
and was only terminated by final order on September 21, 1919. 
Until the final order Raleigh was, under the terms of the agreement 
of sale, entitled to possession, and the plaintiff as his lessee would 
also lie entitled to possession, no order for possession having been 
made in the order turn.

I ant, therefore, of the opinion that defendant had not at the 
time he evicted plaintiff by entering into possession, a paramount 
title, and therefore plaintiff has a right to maintain this action.

The trial Judge has found the damages for this eviction from 
defendant's quarter-section to be $500. I do not think that he has 
the right to bring the other quarter in the lease, which did not 
belong to defendant, into consideration in assessing the damages.

The appeal should, therefore, be allowed, and judgment 
entered for plaintiff for $500 and costs.

Appeal alloued.

SASK.

C. A.

ONT. DOBBIN t. NIEBERGALL.
8. C. Ontario Supreme Cowl, Orde, J. November 16, 1920.

Vendor and purchaser ($ I E—28)—Sale of timber limits—Default
IN PAYMENTS—RESCISSION OF CONTRACT—Re-SALE—SUIT FOR 
RETURN OF DEPOSIT—QUESTION OF EQUITABLE RELIEF.

A money-deposit made upon a contract of sale of land is ordered to 
be returned to the purchaser only when he seeks specific performance, 
and is ready and willing to carry out the contract, and when it would 
be inequitable to allow the vendor to retain both the land and the money.

[WaUh v. WiUauahan (1918), 42 D.L.R. 581, 42 O.L.R. 455, followed. 
See Annotations, When Remedy of Specific Performance Applies, 1 
D.L.R. 354; Purchaser’s Right to Return of Purchase Money on Vendor’s 
Inability to give Title, 14 D.L.R. 351]

Statement. Action to recover moneys paid by the plaintiff as purchaser 
under an agreement for the sale of a timber-limit, and for damages 
for an alleged breach of the agreement by the defendant.

C. M. Garvey, for plaintiff.
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Orde, J.i—The defendant, although he had appeared and had 
delivered a statement of defence, did not appear at the trial.

On the 1st December, 1919, the plaintiff and the defendant 
entered into an agreement under seal whereby the defendant agreed 
to sell to the plaintiff the license for a certain timber-berth in the 
district of Algoma, for $19,000, of which $500 was paid upon the 
execution of the agreement, and the balance was to be paid as 
follows: $6,500 without interest on or before the 5th January,
1920, and the remaining $12,000 in four instalments of varying 
amount, with interest, on the 5th January, 1921, 5th September,
1921, 5th January, 1922, and 5th September, 1922, secured by 4 
promissory notes to be dated the 5th January, 1920, and to bear 
interest at 6^ per cent, per annum from that date. The agree­
ment does not say when the 4 promissory notes were to be delivered, 
but its whole tenor makes it clear that it was intended that they 
should be delivered on or before the 5th January, 1920, along with 
the first payment of $6,500. The plaintiff was to have the im­
mediate right to enter upon the lands for the purpose of inspection 
or of establishing camps, and was also entitled to commence 
active lumbering operations after payment of the $6,500 (and 
presumably the delivery of the 4 promissory notes). The defend­
ant was to procure a transfer of the license (which was then in- 
cumbered) to the plaintiff, free from incumbrance, and the 
plaintiff was to assign it to the defendant as security for the pay­
ment of the 4 promissory notes. There arc other provisions which 
have no bearing upon the issues here, except the following:—

“Time shall be considered as the very essence of this agree­
ment, and if the payments hereunder are not made promptly at 
the times and in the manner above set out the party of the first 
part (the defendant) shall tie at liberty to enter on the said lands 
and lease or sell the same free from any claim or demand what­
soever of the party of the second part (the plaintiff), and any 
moneys paid by the party of the second part under this agreement 
shall be forfeited by the party of the second part as liquidated 
damages for breach of contract and not as a penalty. Provided 
and it is expressly understood and agreed that, should the party 
of the second part not make the payment of $6,500 on the 5th day 
of January, 1920, as herein set out, he shall not be at liberty to 
commence cutting on the said lands.”
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The $500 was paid upon the execution of the agreement, and 
upon the strength of it the plaintiff entered into an agreement to 
sell the timber-limit to certain other persons for $25,000, of which 
a substantial sum was to be paid by the 31st December, 1919. 
Some time prior to that date, one of those to whom the plaintiff 
had contracted to sell told the plaintiff that he had seen this limit 
advertised for sale in “The Canadian Lumberman,” a trade journal. 
There was no evidence that the defendant W'as in any way respons- 
ihleforthisndvcrtisement,aud it is possible that its appearance was 
due to some mistake. It resulted, however, in the plaintiff granting 
to his Kill «-purchasers an extension of time for two weeks; and, 
as he was evidently depending upon the payment from them to 
enable him to I my the *6,500 to the defendant on the 5th January, 
1920, he applied to the defendant to extend the time for payment 
from the 5th January to the 19th January, at the same time asking 
for an explanation of the advertisement. To this the defendant 
replier! that he knew nothing about the advertisement and that 
the plaintiff could have found out about it by telegraphing to those 
who liad published it. The defendant then said that if the plaintiff 
would send him a certified cheque for $1,000 or telegraph the 
money to one of the banks at Sault Ste. Marie, by the 12th January, 
1920, he would extend the time for closing the deal until the 19th 
January. He also notifies the plaintiff that other people are 
negotiating for the limit and that if the plaintiff docs not “take 
up the deal ” the others wish to do so, and concludes his letter with 
these words: “So if I don’t hear from you by Monday night” 
(i.e., the 12th January) “I will close the deal with them.”

The plaintiff was unable to pay the $1,000, but wrote to the 
defendant telling him that his sub-purchasers had found that tht 
advertisement was a mistake, and that they were willing to go on 
with the deal.

On the 15th January, 1920, the defendant acknowledged the 
receipt of the plaintiff’s letter and told him that it was too late, 
as he, the defendant, had accepted another offer by which he was 
paid in full. He explained that he was ill and “did not want to 
take another chance by giving you 2 weeks’ option and then to 
be thrown down again”—not an unreasonable stand to .take in 
view of the fact that up to that time he had received only $500 on 
account of a $19,000 sale. The plaintiff swore that he subsequently
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offered to the purchaser from the defendant first $25,000, anil then 
$29,OCX), and that the offers were refused, and that the limit was 
afterwards offered to the persons to whom he, the plaintiff, had 
agreed to sell, for $32,000.

The plaintiff now claims the return of the $500 which he paid 
and $11,000 damages for the alleged breach of contract.

'Hie plaintiff relies upon Kilmer v. British Columbia Orchard 
Land» Limited, [1913] A.C. 319,10 D.L.R. 172, Steedman v. Drinkle, 
[1916) 1 A.C. 275, 25 D.L.R. 420, and Brickies v. Snell, [19161 
2 A.C. 599, 30 D.L.R. 31, as establishing his right to a refund of 
the deposit of $500 ] 'aid upon the execution of the contract. Rut 
the judgment of the Ap)iellatc Division in Walsh v. Willaughan 
(1918), 42 O.L.R. 455, 42 D.L.R. 581, establishes that the return 
of the deposit is ordered only in cases where the plaintiff seeks 
sjiecific performance and is ready and willing to carry out his 
contract and the circumstances are such that it would lx1 inequitable 
to allow the vendor to retain the land and the money. The repay­
ment in such cases is decreed as a form of equitable relief against 
forfeiture. In the present case specific ]>erfomianoc is not sought 
—perhaps because it could not be granted, as the defendant has 
resold the timber-limit. The present case is substantially on all 
fouis with Walsh v. Willaughan, and it would not be useful to 
repeat the reasoning of that judgment here.

There is one feature of the present case which, however, 
requires some comment. The plaintiff's request for an extension 
of the time fixed for (laying the $6,500 was granted conditionally, 
that is, the defendant gave the plaintiff a further week within 
which to pay $1,000, and if that sum w as paid within that week 
then the plaintiff was to have an additional week in which to pay 
the remaining $5,500, but the defendant expressly stipulated that 
“if I don't hear from you by Monday I will close with them,” 
that is, with the other prospective purchasers.

It is now suggested that the extension of time under these 
conditions constitutes an absolute waiver of the provision that 
time should lie of the essence of the contract, on the authority of 
Kilmer v. British Columbia Orchard Lunds Limited and Steedman v. 
Drinkle, and it must lie confessed that there is language in the 
judgment in Steedman v. Drinkle which might indicate that a 
mere extension of time without qualification might amount to a
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waivvr of the right to insist upon time as of the essence of the 
contract. Whettier that is a principle which the Judicial Com­
mittee really intended to lay down must remain to he seen, but 
I cannot believe that it was intended to decide that every exten­
sion, however qualified, should constitute such a waiver. In the 
present case the plaintiff was notified in effect that if the SI,000 
was not i>aid within the extended period of one week the contract 
would be at an end, and the defendant would consider himself at 
liberty to resell. This, in my judgment, constituted both a 
renewed stipulation that time would be of the essence of the 
agreement for the extended period, and also a notice of the defend­
ant’s intention to avail himself of his right to resell. The SI,000 
was not paid, and the defendant resold. In these circumstances, 
I am of the opinion that the contract went off because of the 
plaintiff’s own default, and that he cannot recover his deposit.

The claim for damages can, of course, have no foundation, 
there being no breach of contract by the defendant. It is im­
material at what price the defendant resold. There was in fact 
no evidence as to the price the defendant obtained on the resale. 
His statement of defence alleges that he resold for $18,500.

The action will be dismissed; but, as the defendant did not 
ap|M'ur at the trial, the dismissal will lie without costs.

Action dismissed.

NATIONAL TRUST Co. v. GILBART.
Saskatchewan Court of A ppt <ii, Xeudantl*. l.amont and Elivaod, JJ.A. 

December S3, 19t0.

Companies (| VI F—346)—Hale op company property—Money taken
HY DIRECTORS PERSONALLY—No AUTHORITY PROM COMPANY— 
Company assets—Hiohts op assignee.

The sale-price of certain lots being admittedly an asset of a company, 
it does not cease to be an asset even if each director individually takes 
a portion for his own use, when he or they have not received authority 
from the company to do so, anil, on an assignment being made by the 
company, the property in the money never having passed out of the 
company, the assignee is entitled to sue for its return.

Appeal by defendant from the trial judgment in an action to 
recover the purchase price of certain lots which the defendants 
had divided among themselves. Varied.

T. D. Brown, K.C., and A. E, Bence, for appellants.
C. E. Gregory, K.C., for respondent.
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Newlands, J.A.:—The three defendants were the only 
members of the Saskatoon Trading Co. They were also the 
directors of the company. The company owned two lots of land 
which it sold. The proceeds, after paying for the land, were divided 
by the three defendants amongst themselves. No dividend was 
declared, they simply divided amongst themselves certain assets 
of the company. They could not, in my opinion, make title to 
this property in that way, therefore the amount each one took out 
of the assets of the company would still be the property of the 
company, and each of the defendants would hold the amount he 
obtained in that way in trust for the company. The company has 
since become insolvent and has made an assignment for the benefit 
of creditors, and the assignee brings this action to recover the 
amount of the assets so disposed of.

I think the assignee has the right to recover. The defendants, 
having no legal title to the assets of the company which they 
divided amongst themselves, have no right to retain the same, 
and must hand the same over to the assignee in order that it may 
pay the debts of the company. Having had the use of this money 
for some time, they should pay interest on the same at the legal 
rate. As the Chief Justice has held that J. W. (lilbart was induced 
to become a member of the company under the idea that he was 
only entering into a land deal, he acted innocently under a mistake 
in law, and should, therefore, be only held liable for the amount lie 
received, and not jointly with the other defendants for the full 
amount.

The trial Judge found the amount which each of the defendants 
received, and gave judgment against them jointly for the whole 
amount. This judgment should lx* amended as to the ap]>cllant 
J. W. Gilbart to a judgment against him for the amount he recei ved, 
with interest.

The appeal should, therefore, be allowed as above six'cified, 
with costs.

Lamont, J.A.:—Prior to November 24, 1911, the Saskatoon 
Trading Co., Limited, consisted of three persons, the defendant 
B. B. Gilbart, the defendant Paul, and one Wiley. On said date 
Wiley transferred his shares in the company to the other two 
shareholders thereof, who shortly afterwards sold 50 of the shares 
—which was one-fifth of the company's capital stock—to J. W'.
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Gilbart for $5,000 cash. Before J. W. Gilbart joined the company, 
it had purchased under an agreement of sale certain lots in 
Saskatoon for $25,000, with the intention of erecting thereon 
store premises for the purposes of its business. The value of the 
property was believed to lie increasing, and it was for the purpose 
of participating in this increased value that J. W. Gilbart joined 
the company. By an agreement, liearing date July 25, 1912, the 
defendants Paul and J. W. Gilbart transferred to B. B. Gilbart 
their shares, but they were to remain shareholders and directors 
in the company with one qualifying share each. The consideration 
for the transfer was, that B. B. Gilbart should assume all the 
liabilities of the company except the sum of $6,000 then due to the 
bank for money advanced to enable the company to purchase the 
said lots. In addition, J. W. Gilbart was to receive one-fifth and 
Paul two-fifths of the profits expected to be derived from the sale 
of the said lots. The agreement also contained the following 
clause:—

And further tvs there appears by the said stock sheets to be a deficit, or 
shortage between the inventor)- price of the said goods effects and assets of 
the Company, and the total liabilities of the said Company, the said J. E. 
Paul agrees to pay to the said B. B. Gilbart the sum of Twenty-one Hundred 
and Three 38/100 Dollars being two-fifths part of the said difference on or 
before December 31st, 1913, with interest at 8 per centum per annum, such 
payment to be made out of proceeds of the real property held by all the 
parties hereto, when the same shall by consent be disposed of, and the said 
J. W. Gilbart agrees to pay to the said B. B. Gilbart Six Hundred and Nine 
34/100 Dollars being one-fifth part of the said difference on or before Decem­
ber 31st, 1913, with interest at 8 per centum |>er annum, such payment to be 
made out of the proceeds of the real proj>erty held by all parties hereto, when 
the same shall by consent be disjmsed of.

In December, 1912, the Saskatoon Trading Co. sold the said 
lots for $71,500, and after certain payments had been made to 
the bank, which held the title as security, the balance on being 
received was divided among the three defendants, and J. W. 
Gilbart admits that he received on account of his one-fifth interest 
the sum of $11,500. B. B. Gilbart omitted to pay the debts of 
the trading company. He carried on the business until 1915, when 
the company made an assignment for the l>enefit of its creditors 
to the plaintiffs, who have received creditors’ claims amounting to 
over $30,000. The plaintiffs brought this action to recover the 
purchase money of the said lots which the defendants divided 
among themselves. J. W. Gilbart disputed the plaintiffs’ right to 
recover.



56 D.L.R.] Dominion Law Recorto. 517

The Chief Justice, before whom the action was tried, held that 
the transfer of the said lots from the eompany to the defendants 
as individuals was a voluntary gift which hail the immediate effect 
of making the company insolvent. He also held that the act of the 
defendants as directors, in transferring the lots to themselves, 
was fraudulent as against the creditors, anti he gave judgment 
against the defendants, jointly and severally, for #47,500. From 
this judgment the defendant J. W. Gilbart appeals.

After a careful perusal of the evidence. I am unable to reach 
the conclusion that J. W. Gilbart was guilty of any fraud. He 
appears to me to have acted throughout with an honest belief 
that he was entitled to the share of the purchase money of the 
lots which he received, and also with an honest belief that his 
brother B. B. Gilbart would pay the debts of the company.

On behalf of appellant it was argued that the plaintiffs as 
assignees for creditors had no standing to maintain the action, 
liecause the right of action did not pass from the company to the 
plaintiffs by the assignment.

In my opinion the plaintiffs’ right to bring the action cannot 
successfully be questioned. The sums which each shareholder 
received out of the purchase price of the lots were not received 
as dividends declared by the company on its stock. The moneys 
were part of the assets of the company which each shareholder 
took without any sanction on the part of the eompany. There 
appears in the appeal book what purports to be minutes of meeting 
held by the directors. It reads as follows:—

Mcctinr of Directors in Store, April 29, 1912.
On account of J. E. Paul, B. B. Gilbart aiwl J. W. Gill.art bavin? to 

personally guarantee amount borrowed from The Union Bunk to pay balance 
on lots 24, 25 & 26, block 16, Plan C.E., it is resolved that as soon ns a deed 
is issued for said lots to The Saskatoon Trading Co. that a transfer be myle 
from the said Saskatoon Trading Co. to the said J. E. Paul, B. B. Gilbart and 
J. W. Gilbart of said Lots 24, 25 & 26, Block 16, Plan C.E.

In compliance with this resolution, transfers under the seal of 
the company, attested by B. B. Gilbart, were executed in January, 
1913. These transfers, however, were never used. In January, 
1915, the company executed a transfer to the London & Sas­
katchewan Investment Co. Ltd., for whom Martin & Hargraves 
had purchased the lots in December, 1912, and in his examination 
for discovery the appellant, on being asked in reference to a
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statement sent out by the eompany in August, 1914, which 
shewed these lots as an asset of the eompany at that time, gave 
this testimony:—

Q. No far as there were .till payments to get from Martin * Hargreavti 
soph payment! unpaid would still constitute an asset of the Saskatoon, 
Trading Co.’ A. Yes, in that way, yes.

The appellant, therefore, having recognised the purchase 
money of the lots to be an asset of the company after the transfers 
were executed, cannot now claim that the transfers ever became 
operative. The company itself sold and transferred the lots and 
received the purchase money. That money was admittedly an 
asset of the company. Each director, with the concurrence of the 
others, individually took a portion of that asset and put it in his 
pocket. This left the company in an insolvent condition. Not 
being authorised by the compan, so to do, the money was still an 
asset of the company. The projerty in the money never passed 
out of the company. It still Ik1 longs to it, and the assignees are 
therefore entitled to demand its return.

As counsel for the plaintiffs stated that his clients would be 
satisfied to have J. W. Gilhart return the $11,500, which he 
admittedly received, the judgment against him should he reduced 
to that amount.

The judgment should, therefore, he varied by reducing the 
judgment against J. W. Gilhart to $11,500. Although the appel­
lant succeeds in having the judgment substantially reduced, 1 
would not allow any costs of the appeal, because the entire appeal 
was fought out on the ground that the plaintiffs were not entitled 
to bring the action, on which point the appeal fails.

Elwood, J.A. :—I concur.

FLEMING T. SPRACKLIN.
Ontario Supreme Court, Middleton, J. December 28, 1820.

Intoxicating liquors (§ III H—90)—Ontario Temperance Act, 6 Geo. V. 
1916, ch. 50, sec. 70 (2)—Inspector—Search ok yacht without 
warrant—Lack ok beliek that liquor stored—Trespass— 
Liability.

Section 70 (2) of the Ontario Temperance Act, 6 Geo. V. 1916, ch. 50, 
authorises a Government inspector to search a private yacht without a 
warrant, only if he believes that intoxicating liquor is kept there in 
contravention of the Act. If he does not believe at the time of making 
the search that liquor is kept there in contravention of the Act, he commits 
a trespass for which he is liable in damages.
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Action for damages for trespass in searching a private yacht 
for intoxicating liquors.

D. L. McCarthy, K.C., for plaintiff; J. H. fforfrf, for defendant.
Middleton, J.—The plaintiff, O. E. Fleming, one of His 

Majesty’s counsel, is the owner of 64 shares in the registered 
yacht Kittiwaki, a cruiser of some 15 tons, used by him exclusively 
for the pleasure of himself and his family.

Mr. Fleming is a member of the Royal Canadian Yacht Club 
and the holder of an Admiralty license authorising him to fly the 
blue ensign of His Majesty’s fleet on this boat.

September 17, 1920, the plaintiff's sons were entertaining a 
party of friends, ladies and gentlemen, upon the yacht, with their 
father's full consent and approval. The yacht left the Govern­
ment dock at Windsor, when1 it was moored, and ran up the river 
anil came to anchor in Lake St. Clair. During this run the boat 
wore the blue ensign and the R.C.Y.C. flag, and when it came to 
anchor these were taken in and proper lights displayed.

Supper was being served in the cabin when the defendant, 
himself armed, accompanied by two armed men, boarded the boat, 
and, after asking the name of the owner, which was at once given, 
proceeded to search the boat for intoxicating liquor, finding none.

It appeals that the defendant is an inspector appointed by the 
Ontario Government for the purpose of enforcing the provisions 
of the Ontario Temperance Act, 6 Geo. V. 1916, ch. 50, and that he 
assumed that that Act authorised his action.

He says that he saw the boat leaving Windsor, and followed 
it all the way up the river and into the lake, but did not come up 
to it until it came to anchor. He did not notice the flags that it 
was flying, anil at first thought it was another boat he had been 
watching. When he boarded the boat and was told it was Mr. 
Fleming’s yacht, he did not doubt the fact, for he recognised 
young Mr. Fleming. He admits that he then had no suspicion 
that the boat was earn ing liquor or in any way engaged in illicit 
liquor traffic, yet he searched it so as to convince his men of his 
impartiality. He searched all boats on the river, quite irrespective 
of any suspicion he might have as to a particular boat earning 
liquor. He had no warrant.

Mr. Fleming wrote the defendant complaining of this action, 
asking for an explanation and ajiology. The defendant made no
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written reply, but, meeting Mr. Fleming in the street, in an 
offensive manner attempted to justify his conduct. The writ was 
then issued.

By his defence the defendant does not set up any justification 
for his conduct, but denies the fact of the trespass.

There was no material conflict of evidence. The two men 
accompanying the defendant displayed revolvers, one had two, 
the other one only. The defendant had one, and says he did not 
draw it. He had it in a holster on his left shoulder, where he 
could get it instantly. Young Mr. Fleming thought he had it 
in his right hand in bis coat-pocket.

The right to obtain a search-warrant and to make search under 
such warrant is given in wide terms by the Act, sec. 67 ; but the 
officer must, l>efore obtaining the warrant, satisfy the magistrate 
“that there is reasonable ground for belief that . . . liquor
is being kept for sale or disposal or otherwise contrary to the 
provisions of this Act:” sec. 67, as amended by sec. 23 of the 
amending Act, 7 Geo. V. 1917, ch. 50.

The statute also gives to the officers of the law the right to 
enter at any time a place of public entertainment or a place 
wherein liquors are reputed to be sold “for the purpose of prevent­
ing or detecting the contravention of any of the provisions of this 
Act,” sec. 66 (1).

Section 70 deals with the right to seize liquor in transit, and 
provides (sub-sec. 2): “Any inspector ... if he believes 
that liquor intended for sale or to be kept for sale or otherwise in 
contravention of this Act, is contained in any vehicle on a public 
highway or elsewhere, or is concealed upon the land of any person , 
may enter and search such vehicle . . . and remove any 
liquor found there.”

The defendant, though he has not pleaded any justification 
for his conduct, points to this section as authorising what he did. 
The section could apply only if the defendant believed that liquor 
intended for sale or to be kept for sale or otherwise in contra­
vention of the Act, was on the boat; and, secondly, if the boat 
could be regarded as a “vehicle on a public highway or elsewhere.”

Here the defendant did not tjelieve that there was any liquor 
upon this boat intended for sale or to lie kept for sale or otherwise
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in contravention of the Act—at first, while he was mistaken as to 
the identity of the boat, he may have had some vague suspicion, 
hut what the statute requires is not suspicion but lielief, the 
acceptance of the thing as true, founded upon reasonable evidence. 
Here even suspicion was gone before the searching took place.

Then a boat is not a “vehicle,” much less a “vehicle on a public 
highway or elsewhere.” The Oxford dictionary defines a vehicle 
as “a conveyance of any kind used on land.” The Century as 
“any carriage moving on land.” In an election trial ‘ The 
Minnie M” was held not to l>e a vehicle or conveyance within 
the Election Act: In re Sault Ste. Marie Provincial Election; Galvin 
and Coyne cases (1905), 10 O.L.R. 350.

In any view’ of this cast1, the defendant had not the right to 
do what he did, and his action was trespass, committed in a way 
that was of necessity most offensive, for it implied an accusation 
of a most serious character. It meant that an officer of the law 
had mason to suppose and did believe that Mr. Fleming was 
pennitting his boat to be used for rum-running.

When apology was demanded, none was forthcoming but on 
the contrary an assertion of light.

Though them was nothing upon the record to justify such a 
course, counsel for the defendant asked Mr. Fleming whether as a 
matter of fact his 1 oat was carrying liquor; and, after Mr. Flem­
ing’s denial, he cross-exan ir.ed his son and one of the guests upon 
the boat upon the same topic.

Had the defendant taken the position that he had made a 
mistake, but had acted in good faith, 1 should have thought 
nominal damages a suft'eimt vindication of the plaintiff’s right; 
but, when the whole course of the transaction indicates a spirit of 
defiance and an intention to give offence, even in the conduct of 
the trial, 1 feel that punitive damages should be awarded.

The Ontario Temperance Act is an extremely drastic piece 
of legislation, and, like all sumptuaiy laws of this kind, it is apt 
to provoke hostility on the part of those most affected by its 
provisions, and so produce a spirit of lawlessnc tt mest detriir.cniai 
to the well-being of the community, and for this reason it is of the 
utmost importance that those charged with the administration 
of the law should themselves be discreet and, above all. lnw-
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REX v. NAT BELL LIQUORS Ltd.
Allurtu Supreme Court, A pi* Utile Itieision, llaruey, C.J., Stuart unit Heek, JJ.

February 12, 1921.

1. Ceritorakj (6 11—24)—Intoxicating liquor kept for export pur­
poses UNDER PERMIT—-SALE MADE LOCALLY BY CLERK—LACK OF
KNOWLEDGE OF FIRM—FoRFEIPURE OF LIQUOR—APPEAL.

The Supreme Court of Allwrta, Appellate Division, is eni hied u|M'D 
certiorari to look at the evidence given before the convie ing mugis!rate 
to ascertain wheth'T or not it is sufficient to sustain the convict ion tint! 
if it is not to quash the convie ion.

|Rex v. Emery (1910), ."1.4 D.L.R. 556, 27 Can. Cr. Cas. 1 Hi, 10 Alta. 
L.R. 139, followed.)

2. Evidence (§ II H— 113)—Of stool-pigeon—Offence under Manitoba
Liquor Act—Presumption of innocence—Reasonable doubt.

The uncorroborated evidence of a stool-pigeon who by deoep ion induces 
the committing of tin offence under the Manitoba Liquor Act is not 
sufficient on which to base a conviction in view of the presumption of 
innocence and the necessity of excluding all reasonable doubt.

3. Intoxicating liquors (§ III A—55)—“Unlawful keeping for sale"—
Construction.

“Unlawful keeping for sale,” or keeping for unlawful sale, refers to some 
habitual or continuing pur|M»se and cannot be proved by proving one 
illegal sale (per Stuart, J.).

[Jayes v. Harris (1908), 99 L.T. 66, referred to.]

4. Intoxicating liquors (§ III II—90)—Export company—Local sale
IN BREACH OF IjIQUOR ACT—PRESUMPTION AS TO LIQUOR IN W ARE­
HOUSE.

A company keeping liquor for export trade under the |>ern it of the 
Attorney-General, may properly lie prosecuted for a breach of the Liquor 
Act, in respect of a single local sale, but it does not necessarily follow that 
a’i of the liquor in the company’s warehouse, or even part of it, is kept 
for other than exjiort pur|sises.

I Hu v. CoiH-rt (1916), 34 D.L.R. «*412. 28 Can. Cr. Cas. 25. 10 Alta. L.R. 
349, followed ; Rex v. Hulmer (1920), 55 D.L.R. 113, applied; Cold Seal 
Ltd. v. Dominion Ex f tress Co. (1920), 53 D.L.R. 547, 23 Can. Cr. Cas. 234, 
15 Alta. L.R. 377; Attormy-Ceneral of Manitoba v. Manitoba License 
Hold*™ Awn., 11902] A.C. 73, referred to. See also Rex v. Nat. Hell 
Liquors (1920), 54 D.L.R. 704.]

Appeal by the Crown from the judgment of Hvndman, J., 
quashing a conviction for unlawfully keeping for sale a quantity 
of liquor contrary to the All>erta Liquor Act, and an order of the 
magistrate for the destruction of a quantity of liquor. Affirmed.

The judgment appealed from is as follows:—Two motions are 
before me made on behalf of the above named applicants, The Nat 
Bell Liquors Co., Ltd. The first a motion by way of certiorari to 
quash a certain conviction made by George B. McLeod, Police 
Magistrate in and for the Province of Alberta, on November 21, 
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1920, against the applicants, for that they on October 1 and 2, 
1920, at Edmonton in the said Province, did unlawfully keep for 
sale a quantity of liquor, contrary to the Liquor Act, 6 Geo. V., 
1916 (Alta.), ch. 4, and amendments thereto, for which offence 
they were fined the sum of $200, and costs $5.50. The second, 
a similar motion to quash a certain order made by the same 
magistrate against the said applicants on November 4,1920, where­
by having regard to the conviction t>eforc him on October 21, 1920, 
of the Nat Bell Liquors Ltd. having unlawfully kept liquor for 
sale contrary to the provisions of the Liquor Act the said magistrate 
did declare the said liquor and the vessels in which same is kept 
to lie forfeited to His Majesty to lie sold or otherwise disposed of 
ns the Attorney-General may direct.

The grounds of objection raised in the first motion are as follows:
(1) The Liquor Act is vitra tires of the Provincial Legislature. (2) The 

Liquor Act is not a law made exclusively by the Provincial Legislature (within 
the meaning of sec. 92 of the B.N.A. Act) inasmuch as the Liquor Act was 
enacted by the legislature pursuant to see. 24 of the Direct Legislation Act, 
4 Geo. V. 1913 (Alta., 1st eess.) ch. 3, without amendment and without 
debate having been previously submitted to be voted on and decided in the 
affirmative by the electors under the said Direct Legislation Act, which last 
mentioned Act is ultra vires of the Provincial Legislature. (3) The provisions 
of the Liquor Act rcsjiecting keeping liquor for sale are not intended to apply 
and do not apply to liquor kept in stock for ex|xirt, or in premises coming 
within the meaning of the Liquor Export Act, 8 Geo. V. 1918 (Alta.) ch. 8, 
and amendments (see 10 Geo. V. 1920 (Alta.) ch. 71. (4) If the accused were 
guilty of any offence at all it was an offence within the Liquor Export Act, 
and not within the Liquor Act. (5) The information and summons herein 
charge two offences and the conviction is for two offences. (6) There was 
no evidence to support the conviction. (7) If there was any contravention 
of any provision of the Liquor Export Act, it was by a servant or employee 
of the accused, and contrary to explicit instructions of the accused. (8) The 
evidence conclusively proved that the liquor in question was kept by the 
accused for export—and was not kept for sale within the meaning of the 
Liquor Act. (9) If any jirimA facie, or presumptive case was made of the 
offence charged the same was completely rebutted by the evidence adduced 
on behalf of the defendant, and the magistrate was bound by such evidence. 
(10) Proof of otic sale of one case of liquor by an employee of the accused is 
not jn-imA facie or any proof of keeping liquor for sale contrary to the pro­
visions of the Liquor Act—by the accused—and more especially when the 
accused is shewn to keep liquor on his premises lawfully (t.e., not in contra­
vention of the Liquor Act) for export.

The grounds raised in the second motion are:—
(1) The Liquor Act is ultra vires of the Provincial Legislature. (2) The 

Liquor Act is not a law made exclusively hy the Provincial Legislature (within 
the meaning of sec. 92 of the B.N.A. Act) inasmuch as the Liquor Act was
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enacted by the Legislature pursuant to sec. 24 of the Direct Legislation Act 
without amendment and without debate having been previously 4 submit ted 
to be voted on and decided in the affirmative by the electors under the said 
Direct Legislation Act, which last mentioned Act is ultra vires of the Provin­
cial Legislature. (3) The provisions of the Liquor Act resecting keeping 
liquor for sale are not intended to apply and do not apply to liquor kept in 
stock for export, or in premises coming within the meaning of the Liquor 
Export Act and amendments. (4) If the Nat Boll Liquors Ltd. were ever 
convicted of keeping liquor for sale such conviction is bad in law. (5) The 
provisions of the Liquor Act respecting forfeiture and sale of liquor are ultra 
vires of the Provincial Legislature, and are in excess of the powers of Provin­
cial LegMoture under clause 15 of sec. 92 of the B.N.A. Act. (6) That in 
purporting to adjudicate on the question of forfeiture and sale of the liquor 
in question the magistrate was exercising the functions of a Judge of a Superior 
Court claiming unlimited jurisdiction as to value of property or amount 
involved, and he was not appointed a Judge by the Governor-General pur­
suant to sec. 96 of the B.N.A. Act. (7) Proceedings for forfeiture of liquor 
to His Majesty, to be sold or otherwise disposed of as the Attorney'-General 
may direct, can only be instituted by the Attorney-General, who must be » 
party to the proceedings as plaintiff or complainant. (8) The provisions of 
sec. 80 of the Liquor Act [amendment, 7 Geo. V. 1917 (Alta.) ch. 22, sec. 15), 
do not apply to the circumstances in evidence herein. (9) The Magistrate 
exceeded his jurisdiction, if any, under sec. 79 of the Liquor Act, as the pro­
cedure and conditions therein laid down were not complied with, (a) The 
information (Ex. 1 to the affidavit of Nathan Bell) on which the magistrate 
issued the search warrant (Ex. 2 to said affidavit) does not disclose any ItelieJ 
in the informant that the liquor referred to was being kept for sale or dis|>oBal 
contrary to the Act. (b) The warrant to search docs not shew that the 
magistrate had been satisfied by information on oath of an officer that there 
was reasonable ground for such belief, but on the contrary purports to be 
issued on the ground “that there is reason to suspect” that intoxicating 
liquors are being kept for sale contrary to the Liquor Act. (c) The occupant 
of the premises was not arrested, and it is only “the person so arrested” 
who may be proceeded against under said sec. 79. (d) It does not appear
that the provisions of sec. 80, sub-sec. 7, Liquor Act, were complied with, 
(e) The “conviction” referred to in sub-sec. 4 of said sec. 79 is a conviction 
on a charge laid in pursuance of and subsequent to the proceedings authorised 
by sub-secs. 1, 2, 3, and 4. The conviction in respect of which the magis­
trate declared the liquor in question forfeited was not a “conviction of the 
occupant of such house or place” within the meaning of said sec. 79. (10) And 
on grounds disclosed in the affidavits of Nathan Bell and Charles Courselles 
McCaul. (10a) That the warrant to enter and search for liquor was granted 
by an officer (to wit: Inspector Piper) of the Allierta Police Force, who was 
disqualified by interest to act as a magistrate under sec. 79 of the Liquor Act— 
that such warrant does not shew on its face any jurisdiction in the said magis­
trate to grant the same. (11) That the order of the magistrate docs not 
disclose on its face any jurisdiction to declare the liquor and vessels therein 
specified to be forefeited to his Majesty, since it does not appear that the 
liquor and veaeels specified therein were then under seizure by an officer, or 
on what premises the same had been seized, or who was the owner or claimed
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to be the owner. (12) That there was no proof before the magistrate that 
the liquor xnd vessels specified in the said order were the same liquor in 
respect of which the conviction recited therein was made. (13) That there 
was no evidence to justify the forfeiture of the liquors and vessels specified 
in the order complained of. (14) That this is a proper case for the exercise 
of the jurisdiction of this honourable Court to relieve against forfeiture; 
and the applicant (in the alternative) prays to be relieved against the for­
feiture of its goods.

The ease is undoubtedly one of very great importance and 
interest from two standpoints.

Firstly, the defendants are exporters of liquor operating under 
a charter of the Dominion of Canada and holding a permit from 
the department of the Attorney-General under the provisions of 
the Liquor Export Act.

It is suggested that the police officials in their endeavours to 
enforce observance of the Liquor Act are confronted with diffi­
culties originating in or from wholesale houses such as that of the 
applicants; and whilst there can be no justifiable interference with 
their operations so long as they observe the law applicable to them, 
nevertheless, if under the cloak or guise of “exporters” they in 
fact illicitly sell locally the work of the authorities must obviously 
be very greatly increased, and, undoubtedly, if such violations are 
in fact l>eing committed by companies of this character there is 
every justification for a rigorous application of the penal pro­
visions of the law.

Secondly, the importance of the proceedings to the defendants 
is also very serious, not only by reason of the conviction itself, 
but in addition liecausc of the value of the goods forfeited, amount­
ing it is said to a figure in the neighbourhood of $50,000.

In view, therefore, of the peculiar gravity of the matter, I felt 
it right not to curtail arguments of counsel even where I had 
already formed opinion one way or the other on any of the points 
raised and so very learned, elaborate, and interesting arguments 
were presented, extending over a period of almost 4 days.

I do not propose to deal with the objections in the order in 
which they appear in the notices of motion, nor, for the reasons 
hereafter mentioned, do I propose to deal with some of them at all.

I will first devote myself to the facts of the case considering 
and keeping in view the objections:—

(a) That there was no evidence to support the conviction, (b) If there 
was any contravention of any provision of the Liquor Export Act, it was
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by a servant or employee of the accused, and contrary to explicit instructions 
of the accused, (c) The evidence conclusively proved that the liquor in 
question was kept by the accused for export—and was not kept for sele 
within the meaning of the Liquor Act. (d) If any prtmd facie or presumptive 
case was made of the offence charged the same was completely rebutted by 
the evidence adduced on behalf of the defendant, and the magistrate was 
bound by such evidence.

In Hex v. Covert (1916), 34 D.L.R. 662, 28 Can. Cr. (’as. 25, 
10 Alta. L.R. 349, a decision of our apjiellatc division, Beck, J., 
after an exhaustive review of the authorities, lays down the law 
in the following language (34 D.L.R., at 673):—

We arc bound to presume the accused was innocent until proved guilty. 
He gave all the available evidence and that evidence if true explained away 
the inference or presumption against him. It will In* objected of course that 
the magistrate may have disbelieved entirely the evident* on behalf of the 
accused and that it was ojten to him to do so; but in my opinion it cannot 
be said without limitation that a Judge can refuse to peoept evidence. I 
think he cannot if the following conditions are fulfilled: (1) that the state­
ments of the witness are not in themselves improbable or unre:i*onable; (2) 
that there is no contradiction of them; (3) that the credibility of the witness 
has not been attacked by evidence against his character; (4) that nothing 
appears in the course of his evidence or of the evidence of any other witness 
tending to throw discredit upon him; and (5) that there is nothing in his 
demeanour while in Court during the trial to suggest untruthfulness. To 
permit a trial Judge to refuse to accept evidence given under all these con­
ditions would be to |iemiit him to determine the dispute arbitrarily and in 
disregard of the evidence, which is surely not the spirit of our system of 
jurisprudence.

The correctncess of the projxisition which I have laid down is fairly- 
established by the principles laid down in the cases of Rroirnc v. l)unn (1894), 
6 It. 67, lengthy extracts from which appear in Rex v. Mine hi n (1914), 15 
D.L.R. 792, 22 Can. Cr. Cas. 254, 7 Alta. L.R. 148 at 155; and in Peters 
v. Penas (1909), 42 Can. 8.C.R. 244, a fuller reiiort of the reasons for judgment 
appearing in Park v. Schneider (1912), 6 D.L.R. 451 at 454, 5 .Vita. L.R. 423.

Where evidence is reported to an ap|>ellnte tribunal, csiiecially where, 
as here, it apfiears that the evidence was taken by a stenographer, that tri­
bunal has not, of course, the advantage of observing the demeanour of the 
witness when giving his evidence; but in the first place if his demeanour has 
been the sole ground upon which the trial Judge has rejected the witness's 
evidence, it is reasonable to expect that at least some indication of it will 
appear in the material reported to the apjicllate tribunal, for instance, in the 
reasons for the decision, if reasons are given, in the form the witness’s answers 
take, or even in the form of the questions put to him (though care should be 
taken to satisfy one's self that questions imputing misconduct are not put 
unfairly and without some foundation) or in observations by the trial Judge 
during th* course of the case. All this is of s|iecial force in a criminal case 
in which, it is unnecessary to repeat, the accused ought not to be convicted, 
unless upon the whole case it is shewn that he is guilty lieyond a reasonable
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Tlii« decision is of course binding upon me, and it is therefore 
necessary to consider and analyse the evidence with a view of 
ascertaining whether the farts are such as bring the case within 
the rules in the judgment just quoted.

I will, therefore, first examine the evidence to discover whether 
a primi facie or presumptive case only was made out against the 
drfemlant company, and if such is tlie fart then whether the 
testimony adduced by tlie defence fulfils or falls within the require­
ments anil conditions just indicated in onler to successfully rebut 
such pntiid facie or presumptive case.

The evidence taken lief ore the magistrate was very lengthy, 
covering nearly 2110 typewritten [«egos, that of the Crown alone, 
ajiart from rebuttal, occupying over 70 liages. It will, tlicrefore, 
lie convenient to set forth the material eviilcnec disclosed for the 
prosecution leaving out nothing which can lie of any value in 
determining what knowledge, if any, the defendants hail of the 
sale upon which the cliarge is founded.

As I see it the faets are as follows:—
The defendants are proprietors of a business known as the 

Nat Hell Liquors Ltd., incorporated by Dominion charter, exjiort 
liquor dealers, complying with all the formalities and conditions 
of the Liquor Export Art and amendments, and holding a permit 
or license from tlie department of the Attorney-tiencral as required 
by that Art. Their place of business is in a building situated on 
the comer of Jasjier and Kamayo Avenues in this city. They have, 
during most of this year, carried on a very large exixirt liquor 
business. They have never liccn convicted of selling liquor 
locally although very careful and continuous insjiection and watch 
has lieen kept upon their premises by the provincial and city |silice 
officials, and there is no evidence ajiart from this particular case 
that they ever at any time sold liquor except as cx]xirters, which 
business was entirely legitimate.

The conqiany is controlled by Nat Bell ami W. Sugamian, its 
officers and directors.

In the front |sirtion of the building is an office and U'liind tlie 
office, a wooden ]iartitioii separating them, is a warehouse or poi- 
tion of tlie premises in which the goods are kept and stored,

AUiut September 211,1920, one Delmar Hodgkins, an inspector 
of the provincial |iolice, met one Sergeant (lillam of the city police,
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and Martin BoUing,a detective specially and temporarily employed. 
With a view to finding out whether or not the defendant comjmny 
was engaged in unlawfully selling liquor Hodgkins advanced to 
Gillam the sum of 845 to be given to Rolsing with the object of 
enabling him to purchase liquor from the defendants if he could 
induce them to sell to him. The money was “marked" by Hodgkins 
and this feature of the case I will refer to later. As a result of this 
arrangement on Wednesday September 29 Holsing calk'd at the 
premise of the defendant company, but nothing was done on the 
occasion beyond inquiring of the warehouseman, one Gordon 
Angel, whether one “Sam” (a !>erson not in any way connected 
with the business) was in, and no mention at all was made of 
purchasing liquor. On the following days, Thursday and Friday, 
he again called at the plaee and he saw this same man, Angel, then*. 
The follow ing questions and answers in Rolsing’s evidence reveal 
what was said and done:—

Q. What did you aav to the clerk? A. We went over to the seat in tin- 
south-east comer of the office and sat down and I said, “How’s chance* for a 
bottle?” and he said “No,” and I said, "What?” and he said “No.” I said 
“Can I get a case?” and he said “Yes,” and I said, “What do you charge?” 
ami he said, “Some at forty and some at forty-five.” I said I wanted good stuff, 
not rotten stuff, and he said, “The stuff at forty-five is good— Canadian Club.” 
He sai«l, “What do you work at?” and I said, “1 am a carpenter by trade 
and will lie working in the (ïem Theatre to-morrow.” Q. You are speaking 
of what day? A. October first. Q. I am s|>euking of the 30th? A. Oh, 
yes, it would l>e the 30th September. Thursday the 30th, Friday the first 
and Sat unlay the second. Q. You were in on the 29th, Wednesday, and asked 
for some whisky. On Thursday you went in and hail this talk. You told 
him that you would lie working at the Gem Theatre? A. Yes. I said, “1 
will come indo-morrow and give you the money,” and walked out again. The 
next «lay at 4.30 in the afternoon— Q. Friday the first? A. Yes. 1 went 
in there again ami met the same man. Therii was Nat Hell there ami that 
man over there. Q. Mr. Sugnnnan? A. Yea. Q. Do you know him 
personally? A. No.

Q. There was Nat Bell, Mr. Sugannan, ami who else? A. The same 
girl was there. Magistrate. Which same girl? A. The «lay previously the 
same girl was there. Mr. Woisle. The «lay previously a girl clerk ami Angel 
were there and this day Nat Bell ami Sugannan ami the girl ami Angel the 
same clerk were. What happene«l after that? A. 1 got in touch with the 
clerk.

Mr. Friedman. What clerk? A. Angel. Mr. Woods. Who spoke to 
you first? A. Nat Bell spoke. He said, “Who do you want to see,” and I 
sai«l, “The clerk,” ami he said, “Gordon?” He can e out ami ! said, “1 have 
«iecide«l to take a case of whisky called Canadian Club.” I said, “(’an you 
«leliver it,” ami he said, "Yes,” ami asked where I lived. Q. When» <li«l this 
conversation take place? A. By the doorway leading from the office into
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the warehouse. I asked him— Q. Just a moment. Where were Bell and 
Suganmm at the time the conversation took place? A. They were at the 
desk. Q. Which desk. There are two desks here? A. What is this? 
A Voice. Filing cabinet. Mr. Woods. And desk is in front of the filing 
cabinet. (Marked C.). Mr. Woods. Did you see any desks? A. Yes, two. 
Q. And the door into the warehouse is sh^n on that plan? A. Yes. Q. 
It was in tint neighbourhood you were talking to Angel? A. Yes. Q. 
And Nat Hell end Sugarman were talking to one another? A. Yes. Q. 
What were they doing? A. There was money (?) on the desk and stuff. 
Q. And the conversation with Angel took place about the door? A. Yes. 
Q. Could they hear the conversation? A. 1 don't think they heard it. 
Q. What happened after you told Angel4hat you had decided to take a ease 
of Canadian Club at 145? A. I pulled out a roll of bills and gave them (him) 
two twenties and a five. Q. I)o you remember the bank these bills were 
on? A. I couldn't tell you. (). They were two twenties and a five? A. Yes, 
I handed to Gordon Angel. Q. What did he do with them? A. I said, “What 
are you going to give me?” Immediately he walked to the desk and said 
“Here is $45 more.” Q. To whom? A. Angel and Sugarman at the desk. 
Q. He put the money on the desk? A. Yes. Q. What hap|>ened then? 
A. lie turned right round and conus hack and we went into the warehouse 
together. (). Did you see what was done with the money that was put on 
the desk? A. Not right then till I came back. 1 saw Sugarman with a 
pocket hook (?) in his hand and he shove» I some bills in with it. (). Did 
you sec Sugarman t ake these bills and put them in the pocket book? A. No, 
I could not. Q. The bills were not on the desk when you came out? A. Yes. 
(). Oh! And Sugarman was putting the wallet in his |s»cket with some bills? 
A. Yes. (). You went into the warehouse? A. Yes, and he showed me 
some rases <*f w hisky. (). What is in this warehouse part ? A. Nearly full 
of cases piled up to the ceiling. Q. How big is the warehouse part ? A. 
Fully as long as this but not so wide. Q. This room is about how long? 
(Paces). Fifty bv twenty-five. You think the warehouse part fully as long 
and not so wide? A. Yes. Q. And the rases were piled up to the ceiling? 
A. Yea. (). With rases? A. Yes, and bottles on the shelves. (). lie 
showed you various kinds of liquor? A. Yes. Q. What sort? A. Differ­
ent kimls. Scotch, Rye and this Canadian Club which 1 dec Wed to take. 
. . . Mr. WchmIs. What took place that «lay? Anything else? A. That 
was about all. I walked out again.

The evidence discloses that there was a large number of cases 
of goods in stock idled almost up to the ceiling, and on shelves, and 
them were some casks on the floor. On Saturday, September 
[October] 2, about 10 A.M., Bolsing returned again. There were 
present in the building only Angel and the stenographer. Neither 
Bell nor Sugarman was there. He walked through the office to the 
warehouse where he met Angel, the girl as usual lacing in the 
office, and what happened that day appears from the following 
(picstions and answers :—

tj. You s'iw Angel in the warehouse part? A. Yes. I asked him, 
“When cun you deliver that whisky?” and he said, “I can't deliver it at
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all. Can you take Mix bottles now and six bottles at night?" He took the 
case off the pile. Q. The same Canadian Club whisky? A. Yes. Q. Was 
it any particular case he pointed out? A. I can’t ray. One of the cescs 
there. He took it off the pile and took a nail puller, breaks the case open, 
and takes out six Ixittlcs. Q. Out of a case containing twelve Ixittles? A. 
Yes. He got some wrapping paper and wrapix-d these in. Q. What sort 
of wrapping pa|ier? A. Ordinary grey paper. Q. Not newspaper? A. No. 
Q. What did he do? A. Made one parcel ami it Imiked rather big and I said, 
“You ha«l lietter unpack these things and take the straw off," and he did 
that. He threw the straw into an empty lx>x. Magistrate. No other straw- 
covering in that box? A. No. He tied a string round them and 1 said, “How 
shell I go out?" and he said, “The back door," “and I will go out and sec," 
ami he went out ami looked and said, “Heat it." Mr. Woods. Did he unlock 
the door? A. Yes. It is barred. Q. There is a door leading to the lane 
at die back? A. Yes. Q. And he took the bar down and said what? A. 
heat it. Q. He looked down the lane la-fore you went out? A. Yes. Q. 
And he said it was all right for you to go—“Beat it?" A. Yes. Q. Did 
you heat it? A. Yes. Q. What did he do? A. Shut the door. Q. What 
«lid you do with the liquor? A. Took it to 9531 101st Ave. Q. What di«l 
you <!<> afterwards? A. Sergt. Gillam came down to tin- house and 1 handed 
it over to him in the grip.

Holsing rcturmxl again alwmt 2 o'clock in the afternoon and 
met Angel and lie thinks the stenographer was also there but no 
other person*. In the warehouse he received from Angel the other 
six lottles already made up in a iiarecl. They then went together 
to the hack door opening in the lane in the rear of the premises. 
Angel first looked out and then said to Holsing: “All right, go 
that way”; meaning east. Holsing went out and almost immediate­
ly in the lane met Hodgkins ami (iillam. They took the parcel 
from him and went to the door whilst Angel was in the act of closing 
it ami pushed their way in. (hi entering they found Angel, and, 
Holsing thinks, the stenographer was also there. Hell and Sugar- 
man were not there but were at once telephoned for. Hodgkins 
made a hurried view of the premises. Then, under the authority 
of the search-warrant, they seized the whole of the stock of goods 
in the warehouse ami brought this prosecution.

In his testimony Holsing stated he had not known the warehouse­
man, Angel, liefore he went there on the first occasion related, 
but that he vas acquainted with Hell for some years. At p. 28 of 
the cross-examination Holsing swears that the conversation cm his 
second visit was carried on in a whisper and that the young lady in 
the office did not overhear it. On the following day, Friday, he 
says Hell and Sugannan and the young lady were all in the office, 
that Hell asked him whom he wanted, and called Angel from the

ALTA.

8.C.

Rex

Nat Bell 
Liquobs



532 Dominion Law Reports. [56 D.L.R.

ALTA.

57c
Rex

Nat Bkli. 
Liquors

warehouse; that Holsing and Angel were standing in the doorway 
between the office and the warehouse and he there gave Angel $45 
in bills; that Bell and Sugamian and the stenographer were at 
or mo\nng about their desks some 15 ft. away. Whilst he was 
talking to Angel in a whisper the typewriter was going and he says 
Bell and Sugamian could not hear what was said. The plan of the 
premises and the relative positions of the [larties make it quite 
clear that Bolsing’s cvidcnec in this res[iort is correct, namely, 
that Bell and Sugamian uid not overhear nor eould they lie easily 
seen owing to a pillar obstructing the view. Bolsing whilst admit­
ting he had not known Angel until this transaction but knew Bell 
for some years, had never made any attempt to pureliase liquor 
from the latter. He admits on p. 35 of his evidence that neither 
Bell nor Sugarman saw him give the money to Angel. Apart then 
from the incident of Angel throwing $45 on Sugarman's desk with 
the expression: “Here is some more for you," it is clear that the 
evidence of Bolsing does not disclose any proof whatsoever of 
knowledge by Bell and Sugamian of what he and Angel were doing 
and any possible case1 against them in respect to knowledge must 
rest purely and entirely on suspicion. Now, if there was any, even 
the smallest evidence to shew that Bell or Sugamian had any 
personal knowledge of the negotiations in progress lictwcen these 
two men for the purchase and sale of liquor I think undoubtedly 
the receipt of $45 in the manner indicated ought to lie held to lie 
sufficient intimation to them of a sale. Coupled with any such 
knowledge I think the receipt of the $45 ought to lie held as fixing 
defendants with personal knowledge, but the mere handing over of 
this money under the circumstances as related, and nothing more, 
in my opinion is not sufficient proof. Had it lieen shewn that Angel 
had previously made sales with or without their consent or even 
contrary to orders, tliat, I think, would lie a fair ground for the 
deduction that they were put on notice on this occasion; but as 
matters stood up to the moment of the receipt of the alleged $45, 
it should not in my opinion fairly or justly lie imputed to them 
that they had knowledge of a sale or contemplated one.

If then the correct conclusion from the whole of the Crown’s 
evidence is that tliere was no legal proof of personal know ledge or 
complicity on the |»rt of Bell anil Sugamian or either of them the 
case for the Crown must lie held to lie purely presumptive. Con-

■
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sequently, they were entitled to offer evidence in rebuttal of that 
presumption denying knowledge of such sale, and should their 
material statements by way of defence l>e not in themselves 
improbable or unreasonable and there was no contradiction of them 
and their credibility lias not t>een attacked by evidence against 
character, and nothing appears in their evidence tending to throw 
discredit upon them, and their demeanour does not suggest un­
truthfulness, then, on authority of the case above cited, the magis­
trate hail no right to make the conviction.

Being of the opinion, then, that a mere presumptive or primâ 
facie case was established it is necessary to inquire further and 
ascertain whether the material parts of the Crown's evidence 
have lieen denied and such denials sup]>ortcd by testimony of a 
reasonable and probable nature; that the credibility of the witnesses 
has not been attacked by character evidence, and that nothing 
appears which can properly lie held to throw' discredit upon them, 
and nothing in the demeanour of the witnesses tends to suggest 
untruthfulness.

Now, it is dear there is no contradiction of the «ale by Angel 
to Bolsing; no witness denies that. Angel himself admits it. but 
says in effect that he sold this case of whiskey without the know­
ledge or authority of his principals and against their general 
instructions and put the money in his own pocket ; that neither 
Bell nor Sugarman knew anything whatever almut it. He main­
tains throughout that no liquor was ever permitted to go out of 
the warehouse except for export purposes. The principals both 
stoutly deny any knowledge of the transaction whatsoever. 
They admit seeing Bolsing in the building but deny they had any 
knowledge whatsoever of his dealings with Angel; that they over­
heard and saw nothing which took place lietween them. This 
latter fact is admitted by Bolsing himself, and all the surrounding 
circumstances apjiearing in the evidence for the prosecution tend 
to confirm that fact.

Kvery action and movement made by the two guilty parties 
would give the impression that w hat they did was intended to l>e 
and in fact was in secret and without the knowledge of other 
parties. These circumstances must surely lie taken into account 
as corrolnirative of the flat denials of Sugarman ami Bell.
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The magistrate in his summing-up says: “I consider the 
evidence of the defendant’s witnesses evasive and jxrints were at 
variance.” Just what particular j>art or parts of the evidence the 
magistrate had in mind does not appear and I think he should have 
given reasons for this conclusion. It certainly does appear that 
tliere was considerable heat displayed in regard to the knowledge 
by Sugarman of Angel’s account of his disposition of the $45, but 
in the absence of proof that Hell and Sugarman were aware of the 
source of this money when it is alleged by Rolsing they received it, 
I do not think it imi>ortant that Sugarman and Roll wen* some­
what at variance with regard to it. The cross-examination of 
Sugarman was largely with respect to the “time” he acquired 
knowledge of Angel’s story as to what he had done with this 
money ; but after all, the circumstances concerning this controversy 
are vague and uncertain and I can quite understand, visualising 
the situation that afternoon while the seizure was being made, 
then would lie a good deal of heat displayed on one side and the 
other and plenty of room for misunderstandings.

A good deal was said by Mr. Woods about the failure of Rell 
to at least immediately disclose to the police the story of Angel 
that he had taken this $45 home with him on the Friday evening 
and had lent it, along with other money, to Rosenlierg (which the 
latter confirms), and ]>crhap8 there is much force in the argument; 
but a close analysis reveals another side to the case which ought 
to be considered not altogether unreasonable, de} lending largely 
on the state of mind of Rell at the time. If he liclieved that the 
communication of Angel's statement to the police would im­
mediately result in their retiring from the seizure anti prosecution 
then it would have l*»en projxr to have revealed it, but, on the other 
hand, if he had in his mind the certainty of prosecution in any 
event it is not unreasonable that he should decide to hold this 
evidence in reserve for use at the trial.

The remainder of the evidence of Sugarman and Rell, to my 
mind, is not what can projierly lie characterised as improbable or 
unreasonable. The fact of discrepancies or inconsistencies or 
contradictions in regard to matters immaterial is only what one 
finds and exjieets to find in almost every trial of any importance, 
but on the main facts in issue I fail to see anything pro]>crly under­
stood which should lie held as of an unreasonable or improbable 
nature.
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In effort Bell and Sugarman l>oth affirm that: (1) They had 
no knowledge whatever of, or the negotiations leading up to, the 
sale in question; (2) That definite orders had l>een given to their 
employees, including Angel, who also admits it, that no local «ales 
were to he made; (3) That they never made any local sales nor 
did they know of any since the tieginning of operations of this 
company.

Taking it as a whole, I fail to find anything which can properly 
be held to l»e a disproof of these statements and can appreciate no 
valid reason why such denials should be refused acceptance by the 
magistrate. Any opposite opinion or conclusion would neces­
sarily be based on suspicion only, which of course is not legal proof.

The evidence of the witnesses other than Bell and Sugamian, 
for example that of Angel, might l>e said to l>e not entirely satis­
factory in some respects, or creditable rather, but touching the 
important fact, that is, knowledge- on the part of the proprietors, 
I do not see why this evidence should Ik* considered destructive of 
their testimony. None of them attempt to prove knowledge and 
practically all negative it. I fail to conceive of anything more 
which could have lieen expected from the defence under the 
circumstances.

Examining carefully the case for the Crown, apart altogether 
from the defence, 1 think it would have l>con right and projier for 
the magistrate to have drawn the conclusion that Sugamian and 
Bell knew nothing about it; the secrecy displayed by the guilty 
parties and their actions throughout pointing to that conclusion. 
If the magistrate was not disjioscd so to regard the Crown's 
evidence then I think the bare denials on oath that they know 
nothing about it and that their instructions were always to the 
contrary, and that they had never made any local sales, if nothing 
more, would be sufficient not only to justify but demand an 
acquittal. These denials were made and although other matters 
were gone into it seems to me that whilst there may be certain 
differences and even contradict ions in the testimony for the 
defence they were, in my opinion, on matters of an immaterial 
nature and should not tend to throw discredit on the interested 
parties on a fair consideration of the whole case.

It is true, as Mr. Woods pointed out, that Angel's position 
with the company at the time of trial was not very clear as to
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whether or not lie had lieen discharged, seeing lie had assisted in 
making an inventory of the stock on the day of tlie seizure and 
again on Oetolier 12 he hcl[ied in eheiking the goods taken l>y the 
imlire. Vndouhtedly if tlie imrties knew all tlx* facts of the ease 
it wasn’t a iioint in their favour that they did not definitely dis­
charge him, hut it seems to me it is not to le overlooked also that 
this man luul lieen in their employ quite a long time, that tlie ease 
was still lending, that their minds wen' jerluqis not directed so 
much to such isiints as to the approaching trial and at any rate 
looking at it from its darkest side it ought not to le held at all 
conclusive of guilt on their part simply lecausc they had not up 
to that ilate finally disposed of him by handing him his discharge; 
it was a possible ground for suspicion only. I have no doubt this 
feature possibly apiealed strongly to the magistrate, who liwiked 
ui*in it as a reason for his apparent unfavourable regard for tlie 
evidence of tie defence. If it hail lieen shewn that there was sone- 
thing further between them, for instance an understanding to 
reward Angel in some manner or something tending to shew the 
use of influence upon him to testify as he did, there certainly 
would lie much in the ]xiint, but tlie re is no cviilence of anything 
of that nature; if tliere luul Issii I think an astute rross-oxamincr 
would have revealed it. Angel's story and confession of wrong­
doing is, 1 think, entirely consistent with the whole transaction as 
related by tlie witness Holaing and is not improbable. If the 
company was in the “Isiot legging" business ami willing that 
Angel should sell to Rolsing and they did not susiieet the latter 
as a spy or stool-pigeon, I think it would lie the most natural thing 
in tlie worltl to find some definite act on the part of either of the 
heads of the business directly connecting them with the trans­
action. Had there lieen a well understood scheme, in collusion 
with Angel, to sell locally, leaving with purchasers the impression 
that they were ixTsonallv quite ignorant of such breaches of the 
law, it would seem to me tliat the hunding over of the $45 in the 
manner allegisl by Rolsing would never have taken place; tliat 
act would have entirely undone their scheme. Angel would surely 
have waited until he was rid of his customer. If, on the oilier liand, 
they were ojienly violating tlie law, I am at a loss to understand 
the m-ecssity for such secrecy ami private meetings between them 
as well as the liandling and delivery of tlie goods which latter was 
at tunes during tlie absence of Rell and Sugarman from the premises.



56 DXJL] Dominion Law* Reports.

Mr. Woods laid stress on tlie fact of tlie stenographer hearing 
part of the conversation of Thursday between Bolsing and Angel, 
which must have in<licate<l to her that Bolsing was trying to induce 
Angel to sell him liquor, inasmuch as she remembered Angel say: 
“No, I will not sell you anything even if you were my own father.” 
It is argiKsl that as a loyal and trusted employee of the company 
she should have communicated this to her employers. While she 
might veil have done so, much must depend on just what her 
exact i losition was as between her and her employers, her opinion 
of Angel and generally how seriously she regarded the incident. 
At any rate she denies ever having mentioned anything about it, 
and there lieing no disproof of her statement I am at a loss to 
conceive ujion what principle her failure to inform them can l>e 
held to affect the defendants or render them responsible for her 
knowledge although uneommunicated to them. Undoubtedly, if 
she had in fact informed them, then the case* would assume a very 
different complexion, but her uncontradieted testimony must stand, 
and therefore her acquaintamr with the conversation mentioned 
can have no teal effect on the issue.

Ixioking at the whole case I am of opinion that the evidence of 
the defence meets as squarely ami satisfactorily as can reasonably 
lie cxjiectcd the presumption misnl against the defendants by the 
evidence for tin» Crown and that it fulfils tlie requirements set 
forth in tlie judgment in Hex v. Covert, 34 D.L.R. 062, 28 Can. 
Cr. ('as. 25, 10 Alta. L.R. 349, ami that consequently the magis­
trate should have acceptes! such denials and explanations.

It must not lie overlooked that the charge is neit erne of sealing, 
but of unlawfully keeping for sale, ami even if my conclusiem is 
erroneous ami the magistrate1 was legally entitleel to find that a 
sale was made1 for which the elefemlants were liable, then a further 
quextiem must l>e considereel, namely, whether, liecause of this 
one sale the» company I icing primarily at legist an expeirting com­
pany should under the circumstances lie rendereel liuble for 
unlawfully kec}ring for mle, contrary to the Liquor Act?

As jiointcd out in tlie earlier part of my remarks it was shewn 
that the defendants have been engageel in the business of liejuor 
exporters on a large scale. As such then1 is no law to prohibit them 
doing so, provided they comply with the Liquor Export Act. 
It is tieyond question that a genuine exporting business was at any
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rate their primary ol>joct. It cannot lx* dewrilied an a concern 
lowing an an exerting warehouse, in name only, with the real 
object of employing it as a device, cover, or subterfuge for illicit 
local traffic. Aiwrt from this one instanec of a Nile on the premises, 
assuming for argument sake it was rielilieratc, there is absolutely 
no proof that they ever at any time sold or agreed to sell liquor in 
contravention of the law. Granting this one sale only was made, 
can it lx* successfully maintained that they thus roblxxi themselves 
of and forfeited their right to continue their business as exporters 
and consequently deprived of any lawful right to keep liquor for 
export? There is no doubt that, if in contravention of tin* Liquor 
Act they did make a sale locally, they would l>c rendered liable to 
conviction for a breach of the latter Act, but it seems to me, con­
sidering all the Circumstances, the transaction not lx*ing an ordinary 
one but the result of a well-devised delit>erate scheme through the 
agency of w'hat is known as a “stool-pigeon" and common informer 
to entrap the defendant and successful only after several visits 
and attempts; the magnitude of the company’s o|>erations; and 
the absolute want of evidence shewing anything more than a 
single sale, it would not lie justifiable to hold that it must neces­
sarily follow that they are not still keeping liquor for export 
purposes.

Assuming that the liquor is kept for export purposes, then it 
would seem to me that the decision in Rex v. Bulmer (1920), 
55 D.L.R. 113, must apply. In that case Harvey, C.J., used the 
following language* at pp. 114 and 115:—

It in quite apparent that anyone authorised under the latter Act (Liquor 
Export Act) to have liquor in a warehouse complying with the preecrilied 
cou.li’icmu could not lie guilty of an offence under see. 24 of the Liquor Act, 
though he would come within its prohibit ion, and the absolut «- prohibition of 
sec. 24 must necessarily have lieen qualified to that extent at least. . . . 
Having regard to the fact that in accordance with the foregoing decision one 
may lawfully import ami export liquors and may therefore lawfully have 
liquor in hia possession for that purpose, though such act is directly within 
the prohibition of nee. 24. I am of opinion that nee. 24 should l>e deemed to 
have no application when it in once established that the liquor is kept bond 
fide for exi*ui purposes an ia the cane here. It ia apparent from what I have 
as id that the mere excuse that liquor ia kept for export buaineaa would lie no 
answer to a charge under see. 24, since it would depend on the evidence whether 
the defence ia bond fide or not, but when the magistrate ia satisfied of that 
fact then a defence ia established to a charge under aec. 24 and resort should 
be had to the Liquor Export Act for the prosecution of any alleged offence.

I
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It will he noted in the remarks of Haney, C.J., that the 
liquor must lie “kept botté fide" for export. The magist rate evi­
dently assumed that the proof of one sale in violation of the Liquor 
Act was conclusive evidence that it was not botté fide kept for 
export. My opinion however is that the magistrate had no justifi­
cation for arriving at that «inclusion in view of tin* undisput«i 
fact, that it has lieen earn ing on very extensive operations under 
the permit of the Attorney-General and tliere is no proof of any 
other sale than tlie one in question. Whilst they might properly 
tie prosecuted for a breach of the Liquor Act tiecause of a single 
sale it does not necessarily follow, and I do not think it should tie 
held that it follows, that all of the liquor, or even a part of it is 
kept for other than exjxirt purjioses. Doubtless had a number of 
breaches tieen proven the case would present a different appearance 
and the magistrate might tie warranted in holding that the goods 
were not kept for export, but on the facts of this case that conclusion 
in my opinion cannot properly tie arrived at and the decision in 
Rex v. Hulmer, 55 D.L.R. 113, must apply.

In view of what I liave said, tlierefore it net-essarily follows 
that the conviction and the order declaring the forfeiture of the 
goods in question must tie quashed. It is consequently unnecessary 
that I should deal with all the other objections raised in the notice 
of motion, hut I deem it projier that I should state my opinion as 
to ground number 2 of the objections, namely: (a) The Liquor 
Act is ultra idren of the Provincial Legislature; (b) The Liquor Act 
is not a law made exclusively by the Provincial Ilegislature, etc.

In (lold Seal Ltd. v. Dominion Hxjtresg Co. (1920), 53 D.L.R- 
547, 33 (an. (’r. (as. 234, 15 Alta. L.R. 377, I stated that I was of 
opinion that the Liquor Act is valid and within the powers of the 
Provincial legislature, but gave no reasons. I am still of that 
opinion notwithstanding the very able argument made by Mr. 
McCaul.

It seem* to me unnecessary to do more than refer to the 
decision of the Judicial Committee of the Privy Council in Att'y- 
Cett’l of Manitoba v. Manitoba License Holders Ass'n, (19021 A.C. 
73, which settles beyond question that our Liquor Act, as originally 
enacted, was within the powers of the Provincial I^egislaturc. It
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was then substantially the same as the Manitoba Act which was 
considered by the Judicial Committe.. Lord Macnaghten, 
delivering the judgment of the Hoard, at p. 79, said:—

This Board held that a Provincial Legislature has jurisdiction to 
restrict the sale within the Province of intoxicating liquors so long as its legis­
lation docs not conflict with any legislative provision which may l:e com­
petently made by the Parliament of Canada, and which may lie in force 
within the Province or any district thereof. . . . The Liquor Act pro­
ceeds upon a recital that "it is expedient to suppress the liquor traffic in 
Manitoba by prohibiting Provincial transactions in liquor.” That is the 
declared object of the Legislature set out at the commencement of the Act. 
Towards the end of the Act there occurs this section: ‘‘119. While this Act 
is intended to prohibit and shall prohibit transactions in liquor which take 
place wholly within the Province of Manitoba, except under a license or as 
otherwise esjiecially provided by this Act, and restrict t* consumption of 
liquor within the limits of the Province of Manitoba, it shall not affect and is 
not intended to affect bond fide t ransaet ions in liquor between a person in the 
Province of Manitoba and a |ieraon in another Province or in a foreign coun­
try, and the provisions of this Act shall be construed accordingly.” Now 
that provision is as much part of the Act as any other section contained in it. 
It must have its full effect in exempt ing from the operation of the Act all bond 
fide transactions in liquor which come within its terms. It is not necessary 
to go through the provisions of the Act. It is enough to say that they are 
extremely stringent—more stringent probably than anything that is to be 
found in any legislation of a similar kind. Unless the Act becomes a dead 
letter, it must interfere with the revenue of the Dominion, with licensed 
trades in the Province of Manitoba, and indirectly at least with business 
operations beyond the limits of the Province. That seems clear. And 
that was substantially the ground on which the Court of King’s Bench declared 
the Act unconstitutional. But all objections on that score are in their Lord- 
ships’ opinion removed by the judgment of this Board in the case of Atl’y- 
Gen’l for Ontario v. Att'y-Geril for the Dominion, [1896] A.C. 348. Having 
attentively considered the very able and elaborate judgments, . . . their 
Lordships are not satisfied that the Legislature of Manitoba has transgressed 
the limits of its jurisdiction in passing the Liquor Act.

As originally passed the Alberta Liquor Act contained sec .72, 
corresponding in exact terms to sec. 119 of the Manitoba Act. 
That section has since been repealed, 8 Geo. V., 1918, ch. 4, sec. 
55, and it is argued that the necessary result is that the Manitoba 
decision can no longer be held binding or applicable. I do not 
agi(*c with this contention. The Liquor Act even without the 
inclusion of sec. 72 is in spirit clearly applicable only to local con­
sumption and trade and can I think be applied and administered 
without in any way trenching on Dominion jurisdiction or on 
inter-provincial trade, but if there is any doubt in that regard, 
whilst I do not think that the Liquor Export Act ought to read as
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a part and parcel of the Liquor Act, yet judicial notice must l>e 
taken thereof, and thus it becomes apparent that the Liquor Act 
was intended to prohibit only transactions in liquor taking place 
wholly within the Province and not affecting or intending to affect 
bond fide transactions between persons in this Province and in 
other Provinces or foreign countries.

As to the objection that the Act is not a law made exclusively 
by the Provincial legislature, inasmuch as it was enacted by the 
legislature pursuant to sec. 24 of the Direct legislation Act 
“without amendment and without debate,” having been previously 
submitted to be voted on and decided in the affirmative by the 
electors under the said Direct legislation Act, which last men­
tioned Act is ultra rires of the Provincial legislature, I do not agree.

In Re The Initiative and Referendum Act, 48 D.L.R. 18, [19191 
A.C. 935, it was decided by the Judicial Committee that the 
Initiative and Referendum Act of the Province of Manitoba was 
ultra rires. It was held to be contrary to sec. 92 of the B.N.A. Act 
on the ground that it purported to alter the position of the 
Lieutenant-Governor. Lord Haldane, delivering judgment, said, 
48 D.L.R., at 24:—

Their Lordships ure of opinion that the language of the Act cannot be 
construed otherwise than as intended seriously to affect the position of the 
Lieutenant-Governor as an integral part of the Legislature, and to detract 
from riglits which are important in the legal theory of that position. For 
if the Act is valid it compels him to submit a proposed law to a body of voters 
totally distinct from the Legislature of which he i^ the constitutional head, 
and renders him powerless to prevent its becoming an actual law if approved 
by a majority of these voters. It was argued that the words already referred 
to, which appear in sec. 7, preserve his powers of veto and disallowance. 
Their Lordships arc unable to assent to this contention. The only powers 
preserved are those which relate to Acts of the Legislative Assembly, as 
distinguished from bills, and the powers of veto and disallowance referred 
to can only lie those of the Governor-General under sec. 90 of the Act of 
1867, and not the powers of the Lieutenant-Governor, which are at an end 
when a bill has become an Act. Section 11 of the Initiative and Referendum 
Act is not less difficult to reconcile with the rights of the Lieutenant-Governor. 
It provides that when a proposal of repeal of some law has been approved 
by the majority of the electors voting, that law is automatically to be deemed 
repealed at the end of 30 days after the Clerk of the Executive Council shall 
have published in the Manitoba Gazette a statement of the result of the vote. 
Thus the Lieutenant-Governor appears to be wholly excluded from the new' 
legislative authority. These considerations are sufficient to establish the 
ultra vires character of the Act. The offending provisions are in their Lord-
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ships’ vie.v so interwoven into the scheme that they are not severable. The 
Colonial Laws Validity Act of 1865, therefore, which was invoked in the 
course of the argument, does not assist the appellants.

It is clear therefore that the ratio decidendi in that case was 
the interferenee by the local Ilégislature with the offiee of Lieu­
tenant-Governor. The position in this Province is entirely dif­
ferent. The functions of the Lieutenant-Governor aie not in any 
way affected. Although a vote is taken on the proposed hill in 
Alberta under the provisions of the Referendum Act it is in my 
opinion a plebiscite merely. Before such a proposed measure 
becomes law it must be presented and pass through the stages 
common to all other bills in the properly constituted Legislature 
and must finally receive the assent of the Lieutenant-Governor. 
This Act having passed through all these necessary stages and 
formalities I do not think it is open to shew that the legislators 
had abdicated their functions or to inquire into the reasons why 
they voted for the measure and the bill having received the royal 
assent in my opinion became validly enacted.

Whilst I have grave reason to doubt the validity of the seizure 
of the liquor, objection to which has been raised, due to the 
irregularities appearing in the information and search warrant, 
in view of the fact that I hold the conviction bad for the reasons 
mentioned I do not deem it necessary to further consider the 
effect of this and the other grounds set up in the notices of motion.

The conviction will therefore be quashed as well as the order 
declaring the forfeiture of the liquor.

I think it a proper case in which costs ought not to be given 
against the magistrate and he should l>e accorded the usual order 
for protection against proceedings due to said conviction and 
order of forfeiture.

(Supplementary) :—Realising that the Crown’s application for 
the retention of the goods is not Itecause of their value to the 
Crown but only to ensure punishment of the defendants in case 
the judgment quashing the conviction should Ik* reversed on 
appeal—any other intention being entirely incompatible with the 
dignity of the Crown, which is of course inconceivable—and 
realising also, that the closing up of the business for 5 or 6 wreeks 
and their deprivation of the goods in question since Octol>er 2 
until the present time must obviously already have resulted in a
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very considerable loss to the defendants in any event, and eon- ALTA, 
sidering also the nature of the facts upon which the conviction S. C. 
was made, I think it a proper case in which to order that the goods rkx 
in question be returned and delivered to the defendants forthwith, 
and I do so order accordingly, the law to take its course in ease Liquors 
of allowance of the appeal. I hereby also grant leave to the Crown IjTD' 
to appeal from my decision quashing the conviction and order of 
forfeiture, but subject of course to the order aliove mentioned 
with respect to return of the goods in its possession.

S. B. Woods, K.C., and IV. H. I low son, for appellant.
C. C. McCaul, K.C., and //. Friedman, lor respondent.
Harvey, C.J. (dissenting):—The defendants, during the year Harvey.cj. 

1920, were carrying on a liquor export business in the city of 
Edmonton. On Octolier 2, 1920, upon a sworn information of a 
sergeant of the city police that he susjiectcd that liquor was lieing 
kept for sale by the defendants contrary to the Liquor Act, 6 Geo.
V., 1916 (Alta.), ch. 4, a warrant was issued to seize and under the 
warrant all the liquors on the premises were seized. Subsequently 
an information for unlawfully keeping liquor for sale was sworn 
and after a trial before Police Magistrate McLeod a conviction 
was made on October 21 and a fine of $200 and costs imposed. 
Subsequently, on application an order of forfeiture was made on 
Novemlier 4 forfeiting so much of the liquors as consisted of 
whisky in cases and the remainder was returned to the defendants.
Upon application by way of certiorari to Hyndman, J., see ante, 
p. 523), both the conviction and the order of forfeiture were 
quashed and all of the liquor was ordered to l>c restored.

This is an appeal from both the quashing of the conviction and 
the quashing of the order of forfeiture. The order of forfeiture 
must necessarily fall if the conviction cannot lie supported, though 
the sustaining of the conviction does not necessarily sustain the 
order of forfeituie. It is, therefore, necessary to consider the 
question of the conviction first.

Before the decision of this Division in Bex v. Emery (1916),
33 D.L.R. 556, 27 Can. Cr. Cas. 116, 10 Alta. L.R. 139, it had 
l>een held by my brother Hyndman, in Bex v. Pudtnell (1916),
26 Can. Cr. Cas. 47, and by me in Bex v. Carter (1916), 28 D.L.R.
606, 26 Can. Cr. Cas. 51, 9 Alta. L.R. 481, that on an application 
to quash by way of certiorari the absence of evidence to support a 
conviction valid on its face could not tie considered as a ground for
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quashing it. It was held, however, in Hex v. Emery, that a con­
viction regular on its face should be quashed when then* is no 
evidence to sustain it. The ground upon which the conviction in 
this cast* was quashed was the absence of proper evidence to supixirt 
it, having reganl to the presumptions and the evidence for the 
defence, no objection being taken to the regularity of the convic­
tion on its face.

It is ]>erfectly clear that on certiorari the Court or Judge has 
no right to weigh the evidence, and when counsel advances the 
argument that a witness is disinterested and there is therefore no 
reason to doubt his evidence or that a witness’s evidence should 
be believed because it is against his own interest, he is mistaking 
his tribunal. Such arguments can have no weight here, but it is 
to be assumed that in the trial Court they received due con­
sideration.

Nor is it within our province to consider the wisdom or justice 
of either the law which it is sought to enforce or the methods by 
which it is sought to enforce it. The legal aspect only of 
these is for our consideration and we have no duty or right 
to deal with legislative or executive functions whatever our 
personal opinions may be. The main evidence in this case is that 
of a man who deliberately sought to bring about a breach of the 
law by purchasing liquor contrary to law. That circumstance 
was one which it was perfectly proper and indeed necessary for 
the magistrate to keep in mind in estimating the value of his evi­
dence, but if the magistrate txdicved his evidence we cannot ques­
tion its correctness. There is evidence that the informer went into 
the defendants’ premises where he met an employee to whom he 
was a stranger and asked for Sam, a nephew of Nat Hell, one of 
the chief officers. He was told he was not in. On the next day, 
in company with another man named Jim on whom he could 
smell liquor, he went in again and Jim told the employee Angel 
that the informer wanted to see him, and then, the latter, says: 
“We went over to the seat in the south-east comer of the office and 
sat down, and I said: “How’s chances for a bottle?” and he said, 
“No”; and I said, “What?” and he said, “No.” I said, “Can I 
get a case?” and he said, “Yes,” and I said, “What do you charge?” 
and he said, “Some at forty and some at forty-five.” I said I 
wanted good stuff, not rotten stuff, and he said, “The stuff at
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forty-five is good—Canadian Club.” He said, “What do you 
work at?” and I said, “I am a carpenter by trade and will be 
working in the Gem Thvatre to-morrow.”

He says that he returned the next day by appointment and 
when he went in Bell, who was present, asked him whom he wished 
to see and he said: “The clerk,” and when Angel came he told him 
he had decided to take a ease of “Canadian Club,” and he paid 
him $45 in marked Dills. He says that Angel at once* took the 
money over to the desk where Bell and the other chief officer 
Sugarman were and put the money on the desk and said, “Here is 
$45 more,” and then came back and took him into the warehouse 
where the liquor was and shewed him the eases of the various 
kinds of whisky: Scotch, Rye and Canadian Club. The next day 
he went back and then walked through at once to the warehouse 
and asked Angel when he would deliver the liquor, and he said he 
couldn’t deliver it and asked him to take half of it then, and the 
rest later. Angel took down a case and opened it and wrapped up 
6 bottles and gave to the informer, and then let him out the back 
door opening on the lane after looking to set1 that the way was 
clear. The next day he went back and got the other (i bottles 
which were already wrapped up. He was let out the same way 
and met the police officers, no doubt by previous arrangement.

Angel confirms the informer except as to the manner of the 
sale as to which he says he at first refused and was finally persuaded 
by the informer's importunity. He also says that it was against 
orders, and that he proposed to cover it up by putting through a 
fictitious shipment at wholesale prices and himself retaining the 
difference.

A sale is thus clearly established, but the charge is one of having 
for sale, no doubt because only upon a conviction for such offence, 
could an order of forfeiture l>e made. The statute makes the 
employer prima facie liable for the act of the employee, but it is 
clear that on this charge there is no room for the application of that 
statutory presumption, for there is nothing whatever to suggest 
that Angel kept the liquor for sale or for any purpose. The keeping 
was by the employer only.

The case, therefore, does not rest on any such statutory pre­
sumption. The statutory effect of sec. 54 does apply, and it pro­
vides that where evidence of having in possession has been given
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the accused must prove that lie did not commit the offence. Much 
argument was advanced to shew that the principle of Rex v. 
Court, 34 D.L.R. 662, 28 Can. Cr. Cas. 25, 10 Alta. L.R. 249, 
applied, and that it was the legal duty of the magistrate to accept 
the denials of the defendants as proving their innocence. In a 
later case, R>x v. Morin (1917), 38 D.L.R. 017, 28 ('an. Cr. Cas. 
414, 12 Alta. L.R. 101, this Division pointed out that the principle 
of Hex v. Covert has a very limited application and it is quite clear 
from that decision that it can have no application here. The case 
does not rest on any statutory presumption alone, although that 
exists, and what I said, in giving the reasons for judgment of the 
majority of the Court in Rex v. Morin (38 D.L.R., at 020), applies:

It is apparent that this is much more than the presumption of guilt 
which the statute raises from the bare fact of the liquor being found in accused's 
possession and the principle of Hex v. Covert, which considers the evidence 
for the defence merely for the purpose of deciding whether it rebuts the 
statutory presumption of guilt, does not apply. There being this evidence 
not only of what the statute declares to be jjritnâ facie proof but also of cir­
cumstances of a suspicious character pointing to the guilt of the accused, 
I know of no principle upon which a Court on certiorari proceedings would 
lie justified in quashing the conviction.

I have referred to some of the evidence for the purjxjHe of shew­
ing that there is substantive evidence of guilt altogether apart from 
any statutory presumption. I doubt whether a sale by an employee 
without the knowledge of his employer could be said to l>e any 
evidence of a keeping for sale by the employer, but a sale of the 
employee with the knowledge of the employer is quite clearly, 
I think, evidence of not merely a sale but a keeping for sale by the 
employer.

Counsel for the defence strongly contended that the evidence 
shewed that money transactions did not take place at the ware­
house. Such being the case the payment of money at the warehouse 
to the employer under the circumstances would seem to call for 
some explanation which might possibly relieve it of its quality of 
evidence of guilt. It is not explained; it is denied, and the magis­
trate says he is not willing to accept the evidence of denial. What­
ever our view might be, we must accept that. In the Morin case, 
38 D.L.R. 617, 28 Can. Cr. Cas. 414, 12 Alta. L.R. 101, we pointed 
out that the magistrate had a right to look critically upon the 
evidence of an interested party. In this case he expressly states 
that he does not believe the evidence for the defence about the
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sale and that he is satisfied that both Bell and Sugarman knew that 
the informer came on the premises for the express purpose of 
buying liquor.

In view of the statutory presumption and the evidence I have 
referred to I do not see how it can possibly be said that there is no 
evidence from which a reasonable man could come to that con­
clusion and no matter how much it is denied if the denials are not 
believed the conclusion must in my opinion for the purposes of this 
case be accepted. That they kept it for illegal sale is almost a 
necessary corollary of its being sold illegally with their knowledge.

Tlu fact that they kept it for legal sale though a strong circum­
stance in favour of innocence is not a complete answer to the charge 
that it was kept also even if only incidentally for illegal salt1. If 
they were ready to sell it illegally as well as legally it was, I think, 
unquestionably kept for illegal sale.

For the reasons I have stated there was in my opinion evidence 
upon which the magistrate could convict.

Other grounds of objection, however, arc raised. It is urged 
that the Liquor Act is ultra vires of the Provincial legislature. 
The Judge appealed from (Hyndman, J., ante p. 523) has considered 
this objection and decided it against the defendants. I agree 
with the views expressed by him. I also had occasion to consider 
the point last year in Gold Seal Ltd. v. Dominion Express Co. 
(1920), 53 D.L.R. 547, 33 Can. Cr. ( as. 234, 15 Alta. L.R. 377, and 
I have nothing to add to what was said there.

It is also urged that the Act is invalid as l>eing passed by virtue 
of the machinery provided by the Direct legislation Act. 4 (ieo. 
V. 1913, (1st sess. Alta.), ch. 3.

On this also I agree with the views expressed in the judgment 
appealed from and do not desire to add anything.

It is also contended that as the premises were within the con­
templation of the Liquor Export Act, 8 (ieo. V., 1918, ch. 8 and 
amendments, 10 Geo. V., 1920, ch. 7, the defendants if guilty of 
anything must l>e guilty of a breach of that Act and it is argued 
that the decision of this Division in Hex v. Bulmer (1920), 55 
D.L.R. 113, applies. I confess myself quite at a loss to appreciate 
this argument. In that case the defendant was charged with hav­
ing liquor in a place other than a dwelling house. It was admitted 
that he had it bond fide for export pur]x)ses and the Liquor Export
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Act authorises the keeping of liquor for PX])ort in places other than 
a dwelling house. It was held that therefore he could not l>e con­
victed of the offence charged since then1 was statutory authority 
for keeping the liquor in a place other than a dwelling house of 
which he was convicted and that if the place in which he was 
keeping it did not comply with the Liquor Exj>ort Act his offence; 
was of committing a breach of that Act. Hut to suggest that a 
person who is carrying on an authorised export business shall 
thereby have immunity for any breach of the Liquor Act serins 
entirely unreasonable*. The Liquor Export Act furnished certain 
exceptions from prohibitions in absolute terms of the Liquor Act. 
When these exceptions apply the prohibitions air to be qualified 
to that extent, when they do not it furnished no excuse. It 
certainly contains no permission to keep liquor for unlawful side, 
i.e.f a sale within the Province, though it does cemtain permission 
to ke*ep it for lawful sale, i.e., for sale without the Province.

All the other grounds of exception to the conviction have 
relation directly or incidentally to the evidence and have been 
directly or indirectly considered in the earlier part of this judgment.

For the reasons stated, I think the conviction is not open to 
question on certiorari.

It becomes necessary now to consider the* validity of the order 
of forfeiture which is, no doubt, considered by the defendants of 
oven greater consequence than the conviction, since the liquor 
forfeited, consisting of more than a thousand cases of whisky, is 
necessarily of very considerable value.

The statutory provisions relating to forfeiture arc* to be found 
in sec. 79 which was not contained in the original Act but with 
several other sections was enacted a year later, 7 Geo. V., 1917, 
eh. 22. It provides that “a magistrate, if satisfied by information 
on the oath of an officer, that there is reasonable ground for belief 
that liquor is l>eing kept for sale or disposal contrary to this Act, 
etc.,” may grant a warrant to search for the liquor. Sub-section 4 
of the section provides, 7 Geo. V., 1917, ch. 22, that any liquor 
found by the officer which in his opinion is unlawfully kept for 
sale or disposal contrary to the Act may be seised with the vessels 
containing it and removed, and

Upon conviction of the occupant of such house or place or any other 
person for keeping liquor for sale therein contrary to law, the magistrate
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dealing with the case may, in and by the said convict ion or by a separate 
and subsequent order, declare the liquor and vessels or any part thereof to 
be forfeited to His Majesty, to be sold or otherwise disjxised of as the Attorney- 
General may direct.

It seems reasonably clear that the only liquor that the 
magistrate is given authority to declare forfeited is such liquor as 
is kept for illegal sale. This was the view of all the members of 
the Court in McNeil v. McGillivray (1907), 42 X.R.K. 133, with 
reference to statutory provisions somewhat similar. This does 
not mean that no liquor can l>c declared forfeited which by the 
evidence on which the conviction rests is not shewn to be kept for 
illegal sale, for evidence establishing that any liquor is kept for 
illegal sale is sufficient for the conviction, and the Act distinctly 
authorises the order of forfeiture by a subsequent order. In the 
order of forfeiture the liquor must be definitely specified but this 
is not required in the record of conviction. The liquor forfeited is 
no doubt the liquor which the convicted person kept for illegal Nile, 
and the conviction would l>e of course in respect of all such liquor, 
but as evidence for the conviction it would not be necessary to 
prove the particulars of the liquor though it would lie as evidence 
for the order of forfeiture.

In the present case, on the evidence iqxm which the conviction 
was founded, the magistrate decided that all the whisky, in cases 
in stock at the time of sale, was kept for illegal sale. To ascertain 
what that was for specification in the order of forfeiture required 
evidence not theretofore furnished. That appears, however, to 
have l>een provided, not by sworn testimony but by agreement, 
and the order of forfeiture sets out a specific description of the 
liquor and cases.

For the defence it is contended that there is no legal evidence 
that anything more was kept for illegal sale than the case actually 
sold or at the most the Canadian Club whisky since that was all 
the informer thought of buying. The answer made is that the 
evidence shews that he could have bought any ease of any of the 
kinds of whisky, and that therefore it was all kept for illegal Nile. 
The question is, is it a fair inference that the defendants kept all 
for sale from the fact that a subordinate employee was willing to 
sell any of it? If that stood alone it would apjiear to me that it 
would probably not be a fair inference but there is coupled with 
that the fact of the frequent apparence of the informer who had
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no legitimate business on the premises, his being seen and sjioken 
to by the persons in authority and the payment of money to them 
under circumstances suggesting that it came from him and could 
only lie for an illegal sale, this raising at least a suspicion that those 
in authority understood what the employee was doing and thus at 
least tacitly authorised his acts which then became theirs.

The question is not whether 1 would draw the inference which 
the magistrate has drawn but whether it is one which no reasonable 
jierson would l>e justified in drawing. I am unable to say that it is 
such an unreasonable inference. But it is contended that a 
Provincial Legislature has no constitutional authority to direct 
forfeiture, that it is not a “penalty” within the meaning of para. 15 
of sec. 92 of the B.N.A. Act. This objection was carefully con­
sidered by the Court en banc of Nova Scotia in King v. Gardner 
(1892), 25 N.S.R. 48, and they unanimously decided against it on 
masons which appear to me entirely sufficient. It may be noted 
too that the Dominion Parliament in the Canada Temperance 
Act, R.S.C. 1906, ch. 152, sec. 137, authorises forfeiture" in addi­
tion to any other penalty or punishment.”

Another contention of the defendants is that the effect of these 
provisions is to make a magistrate a Judge within the meaning of 
sec. 96 of the B.N.A. Act who can be appointed only by the Govern­
ment of Canada. He is of course not a County or District Court 
Judge, but it is said that he is in reality a Superior Court Judge, 
but the fa» i that these proceedings are available to question his 
judgment shews that not to t>e the case. If we can question 
his dn ,>n by way of certiorari it is liecause he is not a Superior 
Comi fudge.

The fact is that the value of the property forfeited in this case is 
large, but that cannot affect the principle and the case of King v. 
Gardner, 25 N.S.R. 48, gives numbers of instances in which Justices 
of the Peace were exercising a jurisdiction involving forfeiture of 
property prior to Confederation. It is clear therefore that this is 
conferring no new jurisdiction which might have the effect of making 
magistrates anything different from what they were recognised to 
lie when the B.N.A. Act was passed. See Re Small Debts Recovery 
Act (1917), 37 D.L.R. 170, 12 Alta. L.R. 32.

A number of other objections arc taken to the search-warrant 
and the information on which it was based. While on the argument
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not satisfied of the sufficiency of them if taken at the proper time, 
I am of opinion that it is too late to take them for the first time 
on certiorari for the misons given by this Division in Hex v. Tey 
Shing (1920), 51 D.L.R. 173, 32 Can. Cr. ('as. 315, 15 Alta. L.R. 
185. The agreement entered into with the Crown after the seizure 
and after advising with their own counsel, not to take any objec­
tion technical or otherwise to the non-removal of the goods and 
“that the officers of the law shall l>e deemed to l>e in charge of the 
liquors so seized,” also, would perhaps preclude them from taking 
the objections at any time.

I think I have dealt substantively or incidentally with all the 
objections and as stated none of them can in my opinion be sus­
tained.

In the result I would allow l>oth appeals with costs and set 
aside the orders quashing the conviction and the order of forfeiture, 
both of which I would confirm.

Stuart, J.:—In 1916 the IiCgislature of All>orta passed a 
statute (6 Geo. V., ch. 4) wrhich prohibited the sale and the keeping 
or keeping for sale of intoxicating liquors within the Province except 
by certain specified persons anil under certain specified conditions. 
Certain sections exempt from the prohibitory provisions of the Act, 
brewers and distillers licensed by the Federal Government, and 
wholesale dealers provided their sales are to jx^rsons outside the 
Province and their keeping of liquor is for the purpose of such sales.

Druggists are permitted to sell in limited quantities on doctors’ 
prescriptions, and Government vendors are provided for who may 
sell to druggists, physicians and, under strict limitations, for 
scientific and mechanical purposes.

Violation of the Act is punishable by smnmary conviction 
before a Justice of the Peace.

If the Justice refuses to convict the prosecution may apjteal to 
a District Judge who may hear the evidence de novo if he pleases. 
This takes the place of the appeal which lay to quarter sessions in 
older days in Eastern Canada and still lies in England in most cases. 
If the District Judge also refuses to convict the Act gives an api>eal 
to the Appellate Division of the Supreme Court of the Province.

On the other hand, if a Justice of the Peace enters a conviction 
his judgment is final and conclusive in every case except where the 
accused is a druggist or a Government vendor. No person of any

ALTA.

iTc!
Hex

Nat Hell 
Liquom 

Ltd.

Harvey/.C-J.



552 Dominion Law Hki'ortk. [56 D.L.R.

ALTA.

8. C. 

Rex

Liquors

Stuart, J.

class other than these two is given any right to a rehearing of his 
ease if a Justice of the Peace convicts him although the prosecution 
is given a right to two re-hearings.

The Court of course has nothing to do with the policy of 
legislation or with the question whether it is fair and just or other­
wise, hut in view of the observation made at the opening of the 
argument of this appeal by counsel for the prosecution that the 
Act is an exceedingly difficult one to enforce perhaps one may ven­
ture the observations that the dice seem to he fairly well loaded in 
favour of the State as against the individual in the provisions as to 
api>eals to which I have referred and in certain other provisions 
w hich cast the burden of proof of inmx-ence u]x»n the accused, 
and that no one should be much surprised if the historic 
function and ixtwer of Superior ( ourts to su|x»rintend and examine 
with care the proceedings of inferior tribunals by the ancient 
method of certiorari are lxûng resorted to with frequency by 
individuals who are convicted under the Act by a Justice of the 
Peace and who are given no right whatever to an ordinary appeal. 
And indeed I think I may go further and say that while we cannot 
presume (and it would be great presumption) to criticise the Acts 
of the Legislature, still when summary convictions under legis­
lation of this character are brought before us by certiorari there 
is undoubtedly an obligation upon us to scrutinise with peculiar, 
if not meticulous, care the proceedings before the Justice of the 
Peace in order to see that his final and conclusive decision upon the 
facts has been reached upon projx»r legal principles and that to the 
advantage in the prosecution which the State has in the wisdom of 
its Legislature taken to itself as against the individual there is not 
added an error in the application of fundamental principles of 
justice by the magistrate.

I am aware that it may be asked why the Court should be so 
careful to protect “boot-leggers,” but this of course is a mere pre- 
judgment of the case because it was just the purpose of the enquiry 
before the magistrate to discover the fact whether the accused was 
or w as not engaged in the business which is popularly so descrilxxL 
Although I may observe that the following questions addressed 
on cross-examination by counsel for the prosecution to one of the 
managers of the accused company, viz:—
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Q. And you have never under any circumstuncen sold liquor to anybody 
in this Province? A. No. Q. Don’t you think there are a whole lot of 
people in Fdmonton who know whether that statement is true or not? A. I 
can’t tell you. Q. When they see that in the paper—that Nat Bell has 
sworn to that—what do you think they will think? A. I really cannot 
tell you,

would appear to have had no other possible purpose than to suggest 
to the Court that there did exist a widespread popular opinion 
that the accused was an illegal liquor dealer and approach very 
closely to the action of Crown counsel in Rex v. Harry Sing 
(unreported), which recently caused a new trial to be ordered by 
this Court.

The accused company was incorporated by letters patent of 
the Dominion of Canada on December 26, 1917, with power among 
other things “to carry on the business of import and export dealers 
in beers, ales, porter, wines of all kinds, spirituous liquors ami 
liquors of all kinds.”

The company had its head office in Saskatoon, in the Province 
of Saskatchewan, but had branch offices at other places, including 
Swift Current, Saskatchewan, and Edmonton, Alberta. Like 
other companies of greater dignity and much respectability it was 
engaged in the business of selling liquor to persons through mail 
orders or otherwise outside of the Province where the liquor was 
kept and sending it to the purchasers by legally permissible 
methods.

In 1918 the legislature of Alberta passed an Act, 8 Geo. V., 
1918 (Alta.), ch. 8, dealing specially with the methods of business 
of such wholesale dealers and by that Act provided that they must 
register their warehouses with the Attorney-General; that they 
must have warehouses of a certain description and must send in 
monthly returns of the stock of liquors which they had in hand and 
of the dis]M>sition made of it.

Under this statute the accused company was conducting its 
wholesale liquor business. It had never been convicted, nor, so 
far as appears, prosecuted, for a violation of the Liquor Act of 
1916.

Towards the end of September, 1920, the Alberta Provincial 
Police, which is the arm of the Executive Government and engaged 
in the duty ot enforcing the Liquor Act by the detection and 
prosecution of persons violat ing it, prepared a plan whereby they
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might discover whether or not the accused company was violating 
the Act. Three or four detectives were assigned to the task and 
one of them, one Bolsing, proceeded by arrangement to the ware­
house of the company, approached, not the managing officials 
of the company, but the warehouseman, one Angel, and asked him 
to sell him a case of whisky which, after negotiation and discussion 
extending over 2 or 3 days Angel did. An information was then 
laid against the company by one of the detectives and the company 
was summoned, upon a charge, not of selling liquor, but of “unlaw­
fully keeping liquor for sale.”

The charge was tried before a police magistrate, Mr. Macleod, 
who is not a lawyer by -profession. He convicted the company 
and fined it $200 and costs.

Under sec. 79 of the Act a search-warrant had also lieen issued 
under which the whole stock of liquor of the company was seized 
and after the conviction a large part of this liquor, that is, generally 
speaking all the whisky kept in dozen bottle cases, amounting 
in value to $50,000 more or less, was by a separate order confiscated 
to the Crown.

The fact of the selling was admitted by Angel but he declared 
that he had done it contrary to specific orders and for purposes 
of his own which would make his act one of fraud and possibly of 
theft.

Bolsing, the jierson who acted as the spy and had made the 
purchase*, told of one fact upon the existence of which the whole 
case practically turned. He said that although he and Angel had 
engaged mostly in whispered conversations about the matter 
Angel had in his presence taken the money, paid for the liquor, 
viz., $45 in bank bills and had placed it on a desk in front of Bell 
and Sugarman, the managers of the defendant company, and had 
said, “Here is $45 more.” It was essential that knowledge should 
in some way either directly or constructively be brought home to 
Bell or Sugarman and it was upon this evidence as to the money 
that the prosecution principally relied for that purpose.

I do not propose to do more than refer again as I did on a 
previous occasion to the peculiar situation of the law by which 
the Crown through its officers may ask a man to commit a breach 
of the law’, indeed actually persuade him to do it, and then complain 
against him in a Criminal Court for having done so and have him
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fined. There seems to l>e no law forbidding this method of 
detecting crime and it may be necessary that it should be per- 
missible.

But, however that may be, it is still the case that the detective 
is an interested witness (see Wigmore on Evidence, vol. 2, para. 
969, vol. 3, para. 2060), although he is not considered an accom­
plice: Rex v. Despard (1803), 28 How. St. Tr. 346 at 489.

It is nevertheless the case that l»eing an interested witness 
his evidence should be received with caution. Erie, J., in charging 
the jury in Reg. v. Doubling (1848), 3 Cox C.C. 509, at p. 516, 
told them that they would
do well to receive his (a spy’s) evi lence with caution seeing that it was 
probable on the face of it and borne out so far as it could be by the other 
circumstances of the case.

He meant of course that as the spy’s evidence was probable, 
i.e., not improbable on the face of it and was borne out by other 
circumstances the jury would do well to receive it, hut with caution.

Now Bolsing, the spy, is found on the evidence to have told 
some untruths to the magistrate.

Firstly, he told defendants’ counsel that he had met the other 
two detectives in the lane on Saturday accidentally. He answered 
“Yes” to a question if he had done so, although in the following 
questions he admitted that it was arranged that they would t>e 
there. In his other answers he used excellent English and it is 
very unlikely that he misunderstood the question.

Secondly, to Mr. Woods in telling of his Friday interview' 
with Angel about the whisky he said, “I said ‘Can you deliver it?’ 
and he said, ‘Yes’ and asked where / lived.” But repeatedly to 
Mr. Friedman on cross-examination he said that Angel at this 
interview had not asked for his address.

Thirdly, he said he had never been convicted of an offence, 
whereas the fact was that he had l>een convicted of going into a 
brewery with other men where neither he nor they had a light 
to be and sitting and drinking the brewer’s tieer, i.e., he had lwen 
convicted of theft. He had not lieen punished it is true, owing to 
the lenient view7 the magistrate took of the occurrence, but I 
cannot believe that a person employed as a police detective was 
not aware of the fact that he had been so convicted.

And there is some evasiveness easily discernible in other 
answers which he gave.
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After reading the reasons the Justice gave for convicting I can­
not discover that he kept in mind as he should have kept in mind 
his duty to receive a spy’s evidence with caution or that he even 
rememliered the untruths in the spy’s evidence to which I have 
referred. He was not merely standing in the place of a jury. He 
was also a Judge with the duty of applying in his own mind sound 
legal principles in the consideration and the weighing of evidence. 
He seems, however, plainly to have been under the impression that 
he was bound to accept the evidence of Rotsing merely lieeause he 
did not lielieve all the evidence for the defence and lieeause he 
found therein some contradictions and evasions and he apparently 
forgot similarly to scrutinise the evidence of Bolsing, to discover 
its contradictions and untruths and evident evasions as well as to 
rememlier that it was the evidence of a party interested and should 
lie received with caution, while the evidence of the only really 
disinterested witness, llosenlierg, was rejected because it seemed 
on an extremely slight ground improbable.

It is not acting at all on appeal on the facts to say that the 
magistrate misdirected himself in his duty as a judicial officer in 
failing to take into account the true character of the evidence of the 
prosecution on a crucial point. Particularly is this so when the 
magistrate knew that his decision against the accused was without 
appeal and would have tremendous consequences with resjiect to 
property, while a decision the other way would be subject to review 
at the instance of the prosecution by two apjieals. It was so easy 
for Bolsing to add the one circumstance to his story which was 
necessary to make his work as a detective successful, that this 
quite evident failure on the part of the magistrate would be 
almost if not quite sufficient of itself in my opinion to justify the 
quashing of the conviction.

What I have said has no relation whatever to the questions 
discussed in Hex v. Covert, 34 D.L.R. 662, 28 Can. Cr. Cas. 25, 
10 Alta. L.R. 349, and similar cases, and I make no reference to 
them.

But in addition to the question of evidence of the knowledge of 
the sale by the managers of the defendants there is another aspect 
of the case of even graver importance.

The charge laid against the com]iany was not for selling liquor 
unlawfully, which it might well have lieen, but of unlawfully
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keeping liquor for sale. The perfectly obvious purpose of laying 
the charge which was laid was for the purpose of securing a seizure 
and forfeiture of the liquor.

Now what was the true and essential allegation made against 
the accused? They were legally entitled to have liquor in their 
possession and there was no statutory presumption against them 
therefore on account of that possession. They were entitled to 
have it in possession for a certain lawful purpose. But it was 
possible that there might exist an unlawful purpose. The essential 
charge against them therefore was the existence of this unlawful 
purpose or intent not the mere physical fact of possessing. It was 
this purpose or intent that had to be pn ved.

My opinion is that the expression “unlawful keeping for sale," 
or keeping for unlawful sale refers to some habitual or continuing 
purpose.

In this case it was proposed to prove this liahitual or continuing 
purpose by proof of one illegal sale. In my opinion this was not 
sufficient. In the case of Jayes v. Harris (1908), 99 L.T. 56, a 
person was charged with unlawfully using his licensed premises for 
lietting. It was proved that a single liet had been made on the 
premises in which bet the accused was himself directly concerned. 
The Court, consisting of Lord Alverstone, C.J., ami Darling and 
Sufton, JJ., quashed the conviction saying, “there is only evidence 
of one user . . . There is no evidence that the appellant was 
keeping and using his house for the purpose of betting" (see p. 57).

In this case it is, of course, said that the Justice could properly 
infer from the fact of one illegal sale that all the liquor was being 
kept for thé purpose of illegal sale, and that therefore we cannot 
on certiorari interfere. But there is more tlian that in the matter. 
This is a case of an inference from the circumstance of one illegal 
sale. It is not sufficient in my opinion to say, that the inference 
of a continuing illegal purpose may Ik- drawn from that circum­
stance. According to the well-known principle applicable to 
circumstantial evidence the Judge of fact must lie able to say, 
"That circumstance is logically inconsistent with the absence of 
the continuing illegal purpose." In my opinion a Judge of fact 
could not possibly take that view in the present case. If the use of 
the little word “more" by Bolsing is adverted to I must reply that 
that is too slight a cord upon which to hang anything, and in
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addition to the interest of the witness using the expression and the 
obvious advantage of adding it, even the word itself is open to other 
interpretations.

If I had been engaged with a jury on the trial of this ease 
I should undoubtedly have withdrawn it from their consideration 
on this latter ground at least.

I am not unmindful of the fact that the quashing of this con­
viction will be thought a damper upon the praiseworthy energy 
and activity of the police in endeavouring to enforce the Liquor 
Act, but I must rejieat that it was quite open to the prosecution 
to lay a charge of illégal selling only and to get first at least one 
conviction upon that charge. That the charge of unlawful keeping 
for sale was laid upon which alone a forfeiture could be declared 
and that a spy was used suggests too readily to my mind that there 
was a determination to secure in substance a conviction for offences 
which were merely suspected, but which could not be proven and 
to destroy summarily and finally the whole business and property 
of the accused.

I would, therefore, dismiss the appeals. In the view I have 
taken it is unnecessary to discuss the legality of the forfeiture 
proceedings, but my opinion at the close of the argument was 
fairly clear that these were illegal in any case and could not be 
supported.

The respondent should have its costs of the appeal.
Whether there might not still lie a procedendo issued, a dismissal 

by the magistrate, and an appeal by the prosecution to a District 
Court Judge with, in case of dismissal, a further appeal under the 
Act to this Court I shall do no more than suggest.

Beck, J. :—This is an appeal from the decision of Hyndman, J., 
ante p. 523. There were before him two motions by way of certiorari ; 
the one to quash a conviction made on Octolier 21,1920, for that the 
company did on October 1 and 2, 1920, at Edmonton, “unlawfully 
keep for sale a quantity of liquor, contrary to the Liquor Act”; 
the other to quash an order made by the same magistrate on 
November 4, 1920, whereby having recited that he had “on 
October 21, 1920, duly convicted Nat Bell Liquors Ltd. of having 
unlawfully kept liquor for sale contrary to the provisions of the 
Liquor Act then in force in the Province” did “declare the said 
liquor and the vessels in which the same is kept, to vit” (here are
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listed 1,455 vases of whisky), “be forfeited to His Majesty to be 
sold or otherwise disposed of as the Attorney-General may direct.”

Hyndnian, J., ante p. 523, quashed both the conviction and the 
forfeiting order.

I think every objection w'hich could reasonably l»e taken to the 
conviction or the order was taken before the Judge of first instance 
and before this appellate division. As my conclusion is that the 
decision of Hyndman, J., ante p. 523, should be affirmed in both 
instances I think it useless to set forth all the grounds of objection 
taken and content myself with discussing only some of those which 
are in my opinion fatal to the conviction and the order in question.

I still retain the opinion which I expressed in the Gold Seal Ltd. 
v. Dominion Express Co., 53 D.L.R. 547, 33 Can. Cr. ('as. 234, 
15 Alta. L.R. 377, that the Liquor Act, 6 Geo. V., 1916, ch. 4 
(and amendments), in its present form is invalid liecause ultra 
vires of a Provincial Legislature inasmuch as (1) it deals with the 
liquor question as a question of morals independent of time or 
place and consequently invades the domain of criminal law reserved 
exclusively to the jurisdiction of the Dominion Parliament; and 
(2) it so deals with it as to encroach upon the same exclusive juris­
diction in attempting to regulate trade and commerce.

To what I said in the Gold Seal case (53 D.L.R. 547), 1 desire to 
add an observation. It was not my intention to hold that the 
Liquor Act, 6 Geo. V., 1916 (Alta.), ch. 4, was ultra vires merely 
because it had i>een passed in pursuance of the Direct Legislation 
Act, which itself is in my opinion unconstitutional; but only to 
put forward the fact, that the Liquor Act, having l>een brought 
into being by the method laid down by the Direct legislation Act, 
was one of the circumstances tending to shew that the Liquor Act 
dealt with the question of liquor as a question of morals indepen­
dent of time and place and therefore in the sense of a criminal law.

I propose, however, to discuss the merits of the case before us 
on the assumption of the general validity of the Liquor Act; that 
is to say, the ground that the evidence does not justify either the 
conviction or the order of forfeiture.

This appellate division held in Rex v. Emery, 33 D.L.R. 556, 
27 ('an. Cr. Cas. 116, 10 Alta. L.R. 139, that the Court is entitled, 
upon certiorari—at least in cases where certiorari is not taken 
away—to look at the evidence given before the convicting magis-
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trate to ascertain whether or not it is sufficient to sustain the 
conviction and if it is not to quash the conviction. That case 
discussed and explained—within limits—the important cases of 
Reg. v. Bolton (1841), 1 Q.B. 66, 113 E.R. 1054; Colonial Bank of 
Australasia v. Willan (1874), L.R. 5 P.C. 417; and The King v. 
Mahony, [1910] 2 I.R. 695. This view seems now to be that 
adopted in all the Provinces of Canada. I have not on the present 
occasion examined any other English decisions than those just 
mentioned ; but I take occasion to endeavour to make clearer why 
the latter-day English decisions are of no authority upon this 
question, which, as I have said, seems at the present day to have 
become settled throughout Canada lieyond reversal. I note some 
decisions of most of the other Provinces.

Manitoba: Rex v. Hoffman (1917), 38 D.L.R. 289, 28 Can. Cr. 
Cas. 355, 28 Man. L.R. 7; Rex ex rel Hammond v. Cappan (1920), 
51 D.L.R. 672, 32 Can. Cr. Cas. 267, 30 Man. L.R. 316.

New Brunswick: Rex v. Allingham, Ex parte Keefe (1913); 
12 D.L.R. 9, 21 Can. Cr. Cas. 268, 41 N.B.R. 558; Rex v. Vroom; 
Ex parte McDonald (1919), 45 D.L.R. 494, 31 Can. Cr. Cas. 316 
(and annotation), 46 N.B.R. 214.

Nova Scotia: Regina v. McDonald (1886), 19 N.S.R. 336.
Ontario: Regina v. Coulson (1896), 27 O.R. 59; Rex v. Borin 

(1913), 15 D.L.R. 737, 29 O.L.R. 584, 22 Can. Cr. Cas. 248; 
Rex v. Thompson (1917), 28 Can. Cr. Cas. 271, 39 O.L.R. 108.

Quebec: Laçasse v. Fortier (1917), 30 Can. Cr. Cas. 87; McBrien 
v. Recorder's Court (1919), 31 Can. Cr. Cas. 352.

Saskatchewan: Rex v. McPherson (No. 2) (1915), 26 D.L.R. 
503, 25 Can. Cr. Cas. 62, 8 S.L.R. 412.

Canada: In re Trepanier (1885), 12 Can. S.C.R. Ill, at 129.
In Paley on Convictions, 8th ed., at pp. 145 et seq.} it is said:—
When the evidence and the information were set forth in the conviction, 

it was held, that the evidence must go to establish the identical offence which 
formed the subject of the information. It was not, therefore, sufficient that 
there appeared to be evidence of another offence of the same kind and subject 
to the same penalty. . . As to the degree and sufficiency of the evidence, 
and the credit due to the witnesses, the magistrates alone are the judges. In 
this respect they are placed in the situation of a jury; and, therefore, what­
ever the King’s Bench Division, upon an inspection of the proceedings, would 
deem sufficient to be left to a jury on a trial, when the evidence was set out 
on the face of the conviction, was considered by them adequate to sustain 
the conclusion drawn by the convicting magistrates (p. 147).
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The following case shews, however, that the Court would so far take 
notice of the sufficiency of evidence, upon which the conviction was framed, 
as to set that aside, if they thought the evidence too slight to warrant it 
(p. 149).

The general form of conviction . . now . . omits all statement of 
the evidence and at once proceeds to the adjudication. The Court, therefore, 
nou' can form a judgment upon the evidence only when the facts are brought 
before it by affidavit or on a case slated for its opinion (citing Reg v. Holton, 
discussed at length in Paley, Part III., chs. IV. and V.) (see p. 156).

The passage last cited and italicised cannot, as I have already 
said in Hex v. Emery, 33 DX.R. 556, 27 Can. Cf, (’as. 116, 10 
Alta. L.R. 139, be accepted as applicable under our procedure as 
embodied in the Cr. Code, under which the depositions are returned 
with the conviction attached and which the Code expressly 
authorises the Court to examine. Doubtless one of the reasons 
why the Code established this practice was the recognition of the 
fact that in a new country like this it is found ncwsaary to appoint 
Justices of the Peace many of whom have little or no education. 
See also annotation to Rex v. Vroom, 31 Can. Cr. (’as. at pp. 
322-325 (also reported 45 D.L.R. 494 , 46 N.B.R. 214). The 
result is that, so far as relates to the question whether the Court 
on certiorari can look at the evidence to see whether it is sufficient 
to justify a conviction, the Canadian Courts are in the same 
position as the former Court of King’s Bench in England when the 
evidence was set out on the face of the conviction and that Reg. 
v. Boltov, and subsequent English cases based upon it, so far as 
that question is concerned, are not applicable under our Canadian 
procedure.

The right and duty therefore of this Court to consider the 
evidence upon which a conviction is made and, if it is found to be 
insufficient to quash the conviction, is then at least equal to the 
right and duty of the Court to set aside a verdict in a criminal 
case upon a case reserved if it appears that the evidence is insuf­
ficient to support the conviction. The cases therefore on which 
upon a reserved case the Court has set aside a conviction for 
insufficiency of evidence are therefore authorities applicable to 
cases arising on certiorari. Reg. v. Davidson (1892), 8 Man. L.R. 
325; R. v. Kolotyla (1911), 21 Man. L.H. 197. But as I shall 
endeavour to shew the power of the Court to set aside a con­
viction on certiorari is much greater than its power upon a reserved
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An instam-e in which the English Court of Criminal Appeal 
held that the Crown had failed to sustain the onus which lay 
upon the prosecution is Hex v. Jackson (1914), 10 Cr. App. Cas. 
28. In that ease the prisoner Reynolds was convicted of theft. 
The facts were that the prosecutor Watson went in to a public 
house and all three prisoners were there. The prisoner Jackson 
put her aims round Watson and took the money and Watson 
gave all three prisoners in charge to a constable outside the public 
house. On the way to the police station Reynolds said to Watson, 
touching his (Reynolds’) pocket, “You will find thirty shillings 
in there;” and Watson did find that sum there. The only other 
evidence against Reynolds was Jackson’s evidence that Reynolds 
said: “Give him his money back.”

The Court of Criminal Appeal held that there was not sufficient 
evidence to justify the eonviction of Reynolds.

See also Hex v. Clay (1909), 3 Cr. App. Cas. 92; Hex v. Leuxis 
(1910), 4 Cr. App. Cas. 96; Hex. v. Pearson (1910), 4 Cr. App. 
Cas. 40; Hex. v. Hatty (1912), 7 Cr. App. Cas. 286.

But there is another aspect of the question, as to what are the 
powers and duties of the Court when considering a case brought 
l>efore it by certiorari, which it was not necessary to consider in 
the case of Hex v. Emery, 33 D.L.R. 556, 27 ('an. Cr. Cas. 116, 
10 Alta. L.R. 139, but which this Court did consider in the case 
of Hex v. Covert, 34 D.L.R. 662, 28 Can. Cr. Cas. 25, 10 Alta. L.R. 
349. Some misunderstanding of the meaning and effect of that 
decision and the principles upon which it was decided seems to be 
abroad. I shall endeavour to make these things clearer.

To anyone who will make a careful investigation of the ques­
tion, it seems to me that it will t)e evident that the old English 
Court of King’s Bench had as of inherent right a supreme power 
of su])ervising and revising the proceedings of all inferior tribunals. 
That power was not restricted to the consideration of the question 
whether the inferior tribunal acted with or without jurisdiction 
or whether, jurisdiction being admitted, there was sufficient 
evidence to justify the tribunal having regard to the facts and the 
law in coming to the decision it arrived at ; but entitled the Court 
not only to examine the proceedings but to enquire into the 
circumstances surrounding the case in order to satisfy itself that 
the course of justice had not in any way been impeded and that
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upon the whole justice had been done; and if not to quash the 
proceedings or to make the projier order. It was upon this 
ground that the Court would set aside convictions obtained for 
instance by fraud, or by doubtful courses, or under circumstances 
raising a suspicion of bias or prejudice in the convicting magistrate.

That inherent power of the old Court of King's Bench has lieen 
inherited by this Court which iassesses it in all its plenitude. 
In the course of time admittedly the Court laid down by decision 
certain rule* of practice indicating in what classes of cases it 
would or would not interfere. But the Court did not thus reduce 
its jurisdiction ; nor so restrict its exercise as to prevent it, should 
new conditions arise, modifying the rules of practice it had laid 
down and applying the principles upon which the exercise of its 
jurisdiction was based in new ways as new conditions arose. 
The rule of practice that the Court would not interfere with the 
decision of the magistrate upon the facts was laid down under a 
system of jurisprudence which, in all criminal, quasi-criminal 
and penal proceedings, maintained a presumption of innocence 
in the accused and placed upon the prosecution the burden of 
proving his guilt beyond a reasonable doubt; but the Liquor Act 
has changed, has indeed almost reversed, those principles of 
jurisprudence and has made statutory presumptions of the guilt 
against the accused and thrown the burden of proof of innocence 
upon him. In such a case the reason for the rule of practice to 
which I have referred has gone and the Court must revert to the 
overriding principle and adopt a rule of practice which will ensure 
that justice shall l>e done. The Liquor Act itself evidently con­
templates that an accused can, notwithstanding its drastic pro­
visions adverse to the accused, exculpate himself. There is no 
appeal from the decision of the magistrate. There is no remedy 
except by way of certiorari. Is the Court having the jurisdiction, 
the power and the duty to see that justice is done to refuse to 
exercise its jurisdiction merely because of a rule of practice laid 
down under a system of jurisprudence which one may thankfully 
believe still remains in force in Kngland but which has in this 
jurisdiction been destroyed in its application to the subject of 
intoxicating liquors?

Chancellor Boyd, in Reg. v. Hughes (1898), 29 O.R. 179, at 
182, said:—
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It may be that where a conviction ie good on its face and there ie an 
apiieal to the General Sessions, the Court will not go into the facte; but it is 
a serious thing, and a doubtful thing to say that the Court will not do eo, 
even though the conviction be good on its face, whereas in this case there is 
no such appeal. It would be giving a great opening for injustice on the part 
of the magistrate.

And sop lteg. v. Davy (1900), 4 Can. Cr. Cas. 28, at 33; Ex parte 
Daley (1888), 27 N.B.R. 129, per Wotmore, J. See also 4 Encyclo­
pedia Pleading and Practice, at pp. 274-5. The protection given 
in England in such cases as this is much greater, for the accused 
may have a jury. Paley on Convictions, 8th ed., p. 124.

The case of Hex v. Covert, 34 D.L.R. 662, 28 Can. Cr. Cas. 25, 
10 Alta. L.R. 349, was intended as an assertion of the jurisdiction 
of the Court to maintain, in cases where certiorari was not taken 
away, that untrammeled jiowcr to sujiervise and review the pro- 
eeedings of magistrates unrestricted by rules of praetice laid down 
under other conditions and to lay down new rules of practice as 
occasion might arise. The rule of practice there laid down, as 
applicable to cases arising under such statutes as the Liquor Act 
is, I think, a just and salutary one and one which ought to be 
maintained.

On the general question of the unrestricted jurisdiction of the 
Court on the supervision of the proceedings of magistrates and 
others, see my observation in Hex v. Hartfield (1920), 55 D.L.R. 
524; Stephen’s History Criminal Law, vol. 1., pp. 95 et seq.; 
Bacon’s Abridgment, vol. 2, Certiorari, pp. 9 et seq.; Hawkins' 
Pleas of the Crown, vol. 2, pp. 399 et seq.; Blackstone’s Com­
mentaries, Lewis’ ed., vol. IV., p. 320, note (13); Hex v. Bass 
(1793), 5 Term. Rep. 251, 101 E.R. 141; Rex v. Harman (1738), 
Andr. 343, 95 E.R. 427; Groenwelt v. Burwell (1701), 1 Salk. 144, 
91 E.R. 134; The case of Cardiffe Bridge (1701), 1 Salk. 146, 91 
E.R. 135; Cross v. Smith (1702), 1 Salk. 148, 91 E.R. 137; Blewitt 
v. Shropshire (1866), 14 L.T. 598; note on p. 1042 to Rex v. Moreley 
(1760), 2 Burr. 1041, 97 E.R. 696.

Rex v. Covert, 34 D.L.R. 662, 28 Can. Cr. Cas. 25,10 Alta. L.R. 
349, was directed solely to the case where the case for the prose­
cution was established presumptively only—by virtue either of a 
statutory presumption or a natural inference so that the evidence 
for the accused amounted not to a contradiction but an explanation 
of the inculpating facts. In that case it was said, per Beck, J., 
(see 34 D.L.R., at pp. 673-675)
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He [the accused] gave all the available evidence and that evidence if 
true explained away the inference or presumption against him. It will be 
objected of course that the magistrate may have disbelieved entirely the 
evidence on behalf of the accused and that it was open to him to do so; but 
in my opinion it cannot be said without limitation that a Judge [ a fortiori, a 
magistrate] can refuse to accept evidence. I think he cannot, if the following 
conditions are fulfilled:

(1) That the statements of the witness are not in themselves improbable 
or unreasonable; (2) That there is no contradiction of them; (3) That the 
credibility of the witness has not l>een attacked by evidence against his 
character; (4) That nothing appears in the course of his evidence or of the 
evidence of any other witness tending to throw discredit upon him, and (5) 
That there is nothing in his demeanour while in Court during the trial to 
suggest untruthfulness.

To permit a trial Judge [o fortiori, a magistrate] to refuse to accept 
evidence given under all these conditions would be to permit him to deter­
mine the dispute arbitrarily and in disregard of the evidence, which is surely 
not the spirit of our system of jurisprudence. . . . Where evidence is 
reported to an appellate [or supervising] tribunal. espe< ially where as here it 
appears that the evidence was taken by a stenographer, that tribunal has 
not of course the advantage of observing the demeanour of the witness when 
giving his evidence; but, in the first place, if his demeanour has been the sole 
ground upon which the trial Judge [magistrate] has rejected the witness’s 
evidence, it is reasonable to expect that at least some indication of it will 
appear in the material reported to the appellate tribunal, for instance, in the 
reasons for the decision (if reasons are given) in the form the witness’s 
answers take, or even in the form of the questions put to him (though care 
should be taken to satisfy one’s self that the questions imputing misconduct 
are not put unfairly and without some foundation) or in observations by the 
trial Judge [magistrate] during the course of the case.

All this is of special force in a criminal case ii which, it is unnecessary 
to repeat, the accused ought not to be convicted unless upon the whole case 
it is shewn that he is guilty beyond a reasonable doubt.

A most important recent decision e nphasising at once this rule and the 
regard which the Court is bound to give to a defence by way of confession 
and avoidance is Rex v. Schama (1914), 11 Cr. App. Cas. 45 (which I adverted 
to in Rex v. O'Neil (1916), 25 Can. Cr. Cas. 323, 9 Alta. L.R. 365 at p. 401) 
where the English Court of Criminal Appeal said, in a case where the accused 
was shewn to have recent possession of goods recently stolen, he was entitled 
to be acquitted if he gave a reasonable explanation of his possession which 
might be true, though the jury were not convinced that it was true.
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See, also, Rex v. Styche, a New Zealand ease, reported in (1001), 
20 N.Z.L.R. 744 (also referred to in R. v. O'Neil), and Rex v. 
Allandale (1905), 25 N.Z.L.R. 507; Rex v. Jenkins (1908), 14 
Can. Cr. Cas. 221.

This Court then in my opinion has the right and the duty in 
the exercise of its inherent plenary jurisdiction in supervising the 
proceedings of inferior tribunals to examine the entire proceedings
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certified to it and to deal finally with the case according to right 
and justice as indicated in the words of the old writ of certiorari: 
Coram nobia terminari volumm, et von alibi. (Hawkins’ Pleas of 
the Crown, vol. 2, at p. 411, sec. 59.)

I come now to a consideration of the facts disclosed in the 
evidence. In applying to it the principles of law I have set forth 
it is not in my opinion necessary to confine one's self to the evidence 
put in on behalf of the Crown; but even on the narrower rule con­
tended for by the prosecution one is entitled to look at least at 
such evidence given on behalf of the defendant as is not questioned. 
Confining myself for the present within these limits, the following 
facts appear:—

The company—incorporated by Dominion ('barter—was carry­
ing on a liquor export business in premises in the city of Edmonton, 
approved of by the Attorney-General, from January, 1920, until 
Octolier 2, 1920, the date on which the seizure in question in this 
matter was made, with the exception of the months of .June and 
July when all liquor export houses were closed owing to the pro­
visions of the Liquor Export Act of 10 Geo. V., 1920, ch. 7, which 
this Court held to l>e ultra vires. The company’s stock-in-trade of 
liquors was worth about $100,000; the average monthly exports of 
the company represented $15,(XX) a month.

The company made regular monthly returns to the Attorney- 
General and its premises and documents were regularly inspected 
in accordance with the provisions of the Liquor Export Act. The 
right of inspection extended to “all books, papers, vouchers, 
receipts, bills of lading, stock sheets and other documents’’ (sec. 5).

Something like 12 other liquor export houses wrere doing 
business in Edmonton. All were carefully and continuously 
watched by a considerable squad of police acting under the direc­
tion of an inspector of the Alberta Provincial Police whose special 
business it wras to see to the enforcement of the liquor laws, and 
who saw each month the returns made to the Department of the 
Attorney-General. .That the authorities exercised with regard 
to this company at least their powers of ins])ection of the premises 
and documents with great attention and scrutinised the returns 
is evident from their prosecution of the company for making 
a false return, though it was admitted that the falsity consisted 
in the omission entirely by mistake of two cases of goods. Rex 
v. Nat Hell Liquor Co., 53 D.L.R. 482, 64 D.L.R. 704.
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Ah far as the inspector was aware the offence with which the 
company is charged in the present case is the only one committed 
by the company with reference to selling liquor otherwise than for 
export. It is clear therefore that the only evidence available 
against the company to prove the offence charged was the evidence 
of Rolsing, a decoy or stool-pigeon engaged by the police authorities 
who was the causa causans of the act which is made the basis 
of the charge.

The company’s stock-in-trade of liquors was kept in a building 
consisting of a front office facing upon the street and a warehouse 
extending to the lane.

In this building there were two permanent employees of the 
company. Miss Dudley, a stenographer and typist, and Angel, 
the warehouseman. Sugarman and Bell are the active officers 
of the company. One of them was generally in his office for some 
time each business day; sometimes both were there. The method 
in which the company’s business is done is that there is an “up­
town office ” where all mail-orders for liquor with the accompany­
ing money, money orders, drafts, etc., are received and from 
which the banking business is done; the orders for liquor W'ere 
taken to the warehouse building, the orders filled, checked and 
shipped by Angel, Miss Dudley giving him the various orders 
for liquor and doing the clerical work.

Now the evidence is quite clear that Angel induced by the 
stool-pigeon Bolsing made one sale of a case of whisky. He swears 
that he did so. Bolsing says in substance:—He went to the 
warehouse for the first time on Wednesday, Septemlier 2b: saw 
Angel who up to that time was a stranger to him; asked him if 
Sam, a nephew of Bell’s, was there and being told “No,” went out. 
He returned the next day, Thursday, September 30, about 4 
o’clock; he again saw' Angel; the stenographer (Miss Dudley) 
was there; he and Angel sat down on a bench 8 or 10 ft. away 
from Miss Dudley’s desk and had a conversation in a whisi>cr 
which, he swears, she did not hear; the substance of the conversa­
tion was Rolsing said: “How’s chances for a bottle?” Angel 
said, “No.” Bolsing said: “What?” Angel said, “No.” Bols- 
ing said: “Can I get a case?” Angel said: “What do you work 
at?” Bolsing said: “I am a carpenter and will be working at 
the Gem Theatre to-morrow.” Angel agreed to let him have a case.
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Bolsing said: “What do you charge?” Angel said: “Some at 
forty and some at forty-five.” Bolsing said: “I want good stuff— 
not rotten stuff.” Angel said: “The stuff at forty-five is good— 
Canadian whisky.” Bolsing said: “I will come in to-morrow 
and give you the money;” then he walked out.

Bolsing returned on Friday, October 1, about 4.30. Bell 
and Sugarman were there on this occasion, as well as Angel and 
Miss Dudley. Bell said: “Who do you want to see?” Bolsing 
said: “The clerk.” Bell said: “Gordon” (Angel)? Angel came 
to the door tietween the office and wareroom. Bolsing said: 
“I have decided to take a case of whisky, called Canadian Club,” 
and gave Angel $45. This conversation was also in a whisper, 
the typewriter was going and neither Bell, Sugarman nor Miss 
Dudley could hear the conversation and Bolsing declines to say 
that any of them saw him give the money to Angel. Then comes 
the incident, as related by Bolsing, on which alone it is sought to 
fasten on Sugarman or Bell knowledge of an unlawful sale by 
Angel to Bolsing.

Bolsin^ says that: Immediately he (Angel) walked to the 
desk and buid “Here is $45 more.”

Q. To who? A. Angel and Sugarman at the desk. Q. He put the 
money on the desk? A. Yes. Q. What happened then? A. He turned 
right around and comes back and we went into the warehouse together. 
Q. Did you see what was done with the money that was put on the desk? 
A. Not right then till I came back. I saw Sugarman with a pocket-book in 
his hand and he shoved some bills in with it. Q. Did you see Sugarman take 
these bills and put them in the pocket-book? A. No I could not. Q. The 
bills were not on the desk when you came put? A. Yes. Q. Oh; and Sugar- 
man was putting the wallet in his pocket with some bills? A. Yes.

Cross-examination :—
Q. You told him that you wanted to see what kind of stuff I am getting? 

A. Yes and he walked to the desk and hands the money. Q. And you turned 
round to see what he was doing? A. Yes. Q. And you saw him put the 
money on the desk? A. Yes. Q. What money did he put there? A. The 
same money. Q. You saw it in his hands the whole of that time? A. Yes. 
Q. Did he have any conversation when he did that? A. Yes. He said: 
“Here is $45 more.” Q. To whom did he say that? A. Nat Bell and 
Sugarman were there. Q. Sitting down? A. Yes. Q. Sugarman still 
sitting in the same position? A. Yes. Q. And Nat Bell—where was he 
sitting—facing him? A. Yes. Q. Towards the warehouse? A. More to­
wards the door. Q. Did Bell see you give the money to Angel? A. I didn’t 
tell you that.

lie-examination :—
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Q. You remember when Angel took this money for the bottles to where 
Sugarman and Bell were? A. Yes. Q. Did he say that in his ordinary 
tone of voice? A. Yes.

So far, I think I have stated nothing which docs not appear in 
the evidence for the Crown ; perhaps there are some facts taken 
from the evidence for the defence for the purpose of filling out the 
story but facts about which there is no dispute.

Section 54 of the Liquor Act says in effect that if a person 
charged with an offence under the Act is proved by primâ fade 
evidence to have any liquor in respect of which he is being prose­
cuted in his ixissession, charge* or control, such person shall Ik* 
obliged to prove that he did not commit the offence with which 
he is charged.

In face of this extraordinary presumption—to use the mildest 
adjective that occurs to me—it would seem that practically no 
evidence was needed on behalf of the Crown and that the Crown 
had gone to an unnecessary length in attempting to prove the 
defendant company guilty. Once, however, that it was proved— 
and it was proved by the Crown—that the company was carrying 
on a regular liquor export business, then I think tlrnt the pre­
sumption arose in its favour that its stock of liquor was kept for 
legitimate purposes and the force of the statutory presumption 
raised by sec. 54—which has no element of a natural inference— 
was spent.

Section 50 of the Act would appear to make the company 
primâ fade liable for the act of its employee Angel—that is, on a 
statutory presumption. Apart from the single incident sworn to 
by Bolsing of the handing over of the $45 I should say that on the 
whole evidence for the Crown this latter presumption ought also 
to have been taken to have been met and that it was clear that no 
offence of keeping liquor for sale established. How then does the 
evidence of Bolsing on this point affect the case at this i>oint? 
He was a stool-pigeon; he was an accessory; by deception he 
induced the committing of the offence, if it was committed; he 
was uncorroborated. Had the charge been one not of keeping for 
sale, but even for the lesser offence of selling, it seems clear to me 
that had the case l>een tiefore a Judge and a jury the Judge ought 
to have withdrawn the case from the jury, or at the very least to 
have pointed out to the jury the danger of convicting upon such
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evidence in view of the presumption of innocence and the necessity 
for excluding all reasonable doubt; and in the event of a verdict of 
guilty to have given leave to appeal on the weight of evidence 
under sec. 1021 of the Cr. Code, (See Hex v. O'Neil, 25 Can. Cr. 
Cas. 323, 9 Alta. L.R. 365), in which event the verdict would 
undoubtedly have lx>en set aside.

Rolsing’s evidence as to the incident in question, even if l>e- 
licved, left open a hypothesis which was not unreasonable or 
improbable. No one who does not withdraw himself from the 
surroundings in which he would become acquainted with the 
methods of dealing in liquor but will know7 that while ordinarily 
the business of liquor exporting is a mail order business, it is not 
uncommon especially at certain seasons of the year for residents 
of one Province to give an order personally to a liquor exporter 
to send liquor to another Province. Such a transaction is un­
doubtedly legal—as legal as a shipment made in consequence of 
an order by mail. The charge l>eing one for keeping for sale in my 
opinion the magistrate ought to have dismissed the charge at the 
conclusion of the evidence for the prosecution.

However, as this Court has already held, it is not in all cases 
confined to a consideration of the evidence for the prosecution, and 
as, in my opinion, the power and the duty of the Court is indeed 
wider than might l>c inferred from that decision, I refer briefly to 
the evidence for the defence.

The evidence of Rolsing, with regard to the incident referred to, 
is absolutely denied by Sugarman, Rell, Angel, and Miss Dudley, 
and the credibility generally of Rolsing is seriously impugned by 
reason of the evidence of his conviction for theft which he had 
denied ; and if the evidence for the defence is substantially accepted 
the case established by the defence is, that the sale made by Angel 
was a single sale, induced by the persuasions of the stool-pigeon, 
Rolsing, made by Angel against the instructions of his employers, 
without their knowledge and for his own personal benefit; that 
there was no liquor kept for sale otherwise than as authorised 
by lawr. I think it is quite unnecessary to go further into the 
details of the evidence. Were the evidence such as to lead to the 
conclusion that this single sale wras made by either Rell or Sugar- 
man personally, in my opinion that would not have justified a 
finding that any liquor, even the case sold, was kept for sale, within



56 D.L.R.1 Dominion Law Reports. 571

the Province, the proper inference being, 1 think, that tho whole 
of the liquor was kept for export and that the side of one ease 
having l>ccn brought a)»out by i>ersuasion, what was in truth kept 
for sale without the Province had in fact been in a single instance 
sold within the Province. I think it could not be said that any 
interval of time intervened between the decision to sell what was 
not for sale in that way and the actual sale. The evidence of 
Bolsing is clear that what was bargained for between him and 
Angel was one case of Canadian Club Whisky ; not more t han one 
case nor whisky of any other kind; the price of one case was the 
only price discussed; Canadian Club Whisky was the only kind 
of whisky which formed the subject of the negotiations.

It is clear then, to my mind, that both the conviction and the 
order for forfeiture should t>e quashed. But I have some obser­
vations to add.

The entire stock of liquor of the company was seized under the 
search-warrant on October 2. A temporary lease was arranged 
from the company to the Attorney-General under w hich the stock 
was left on the premises until October 11. Then the entire stock 
was removed from the premises to a warehouse. The conviction 
wras made on October 21; the forfeiting order on November 4. 
It wras not until after the latter date as I understand it that the 
company was allowed to get ix>ssession of the liquor seized but 
not declared to be forfeited and for this long period of time the 
company’s business was entirely stopped, and they suffered 
consequently and necessarily a very large pecuniary loss. The 
seizure of the entire stock of the company, and especially the 
retention of the whole, were acts which in view of the facts and 
circumstances all of which wore fully known to the police author­
ities were in my opinion even if the conviction and forfeiture 
actually declared were to be affirmed a gross abuse of authority. 
A sense of injustice pervades the case throughout, and a pretence 
of unusual fairness in the argument lieforc the magistrate on 
lx»half of the Crown. Even to do more than to lay a charge of 
selling for local consumption of the* particular case of liquor 
actually sold by Angel is something which those responsible for it 
should be left to satisfy the Court if called upon to do so that their 
acts were done in the honest and bonâ fide discharge of their duty
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ALTA.

8. C.

Rkx

Nat Bell 
Liqüom

Beck. J



572 Dominion Law Reports. [56 DXJt.

ALTA.

8. C.

Rex

Nat Bell 
Liquors 

Ltd.

ttock, J.

B. C.

C. A.

Statement.

ami not from an)' improper motive. I would, therefore, refuse to 
make the usual order for protection of any of those concerned and 
I would give costs to the company against the informant. In the 
form of the ap]teal book and otherwise there is a plain intimation 
that the prosecution propose if they fail to succeed upon this appeal 
to appeal to a still higher Court—the appeal book is printed to 
conform to the requirement of the Judicial Committee of the 
Privy Council. Having regard to all the facts and circumstances 
of the case, but especially to the very large financial loss which the 
company has suffered by reason of the seizure of the whole of their 
stock and its retention for a long tune, though but a portion of it 
was ultimately declared to l>e forfeited, a loss in respect of which 
there seems no ground for supposing the company will ever receive 
any compensation, I cannot believe that the Attorney-General of 
the Province, if he informs himself fully concerning the matter, 
will permit so gross an injustice as the company has been subjected 
to to be further magnified.

In the result I would, as I have said, quash the conviction and 
the order of forfeiture both with costs to lie paid by the informant, 
thereby affirming the decision of Hyndman, J., and dismissing 
the appeal with costs, and I would give no order of protection to 
any one concerned. Appeals dismissed.

GAVIN v. KETTLE RIVER VALLEY RY.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, G all i fur $ 

McPhUlips and Eberts, JJ.A. January 4, 1921.
New trial (§ II—5)—Inconclusive verdict by jury—No judgment

ENTERED BY JUDGE—INTEREST OK PARTIES TO BE CONSIDERED IN

If u verdict is inconclusive the jury finding negligence on both sides, 
but not suving whose negligence is the proximate cause of the plaintifï's 
injury, and whose findings do not amount to a general verdict, the trial 
Judge should dismiss the action on the ground that the plaintiff has 
failed to get a verdict in his favour. The refusal of the trial Judge in 
such circumstances to direct judgment to be entered for one party or the 
other is ground for a new trial which may be ordered, although that is 
not what was asked for by either party.

\Faulknor v. Clifford (1897), 17 P.R. (Ont.) 363; Stevens v. Grout 
(1894), 16 P.P. (Ont.) 210; McDermott v. Grout (1894), 16 P.R. (Ont.) 
215, referred to. See also 47 D.L.R. 65,58 (’an. 8.C.R. 601.1

Appeal by defendant from the judgment of Hunter, C.J.B.C., 
in an action claiming damages for injuries, the result of a collision 
between a motor car and a train. New trial ordered.
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E. P. Davis, K.C., and Colquhoun, for appellant.
A. H. MacNeill, K.C., for respondent.
Macdonald, C.J.A.:—At the hearing of this appeal the 

preliminary objection was taken that the Court had no juris­
diction to entertain it. This objection was founded on the refusal 
of the trial Judge, Hunter, C.J.B.C., to direct judgment to l>e 
entered for one party or the other. The appellants (defendants) 
thereupon made a formal motion to him for judgment for the 
dismissal of the action. This was refused and the apyieal is taken 
from the order thereupon made. The Court, my brothers Martin 
and McPhillips, dissenting, overruled the objection.

The verdict is inconclusive, the jury found negligence on both 
sides but did not say whose negligence was the proximate cause 
of plaintiff’s injury. They could not agree upon the answers to 
all the questions submitted to them, nor did their findings amount 
to a general verdict. They brought in the following:—

The jury find on the evidence submitted that the driver of the motor 
car was at fault in not stopping her car more quickly and also considers the 
company negligent in not having the most efficient tail-end equipment. We 
also consider that the brakeman should have been in such a position on the 
rear of the train that he could have applied the brakes himself by means of the 
cord instead of depending on the signal to the engineer. Evidence on the 
point as to the distance the train was from the automobile when it became 
apparent there was danger of a collision is so conflicting that the jury are 
unable to determine whether the train could have stopped in time to avoid the 
accident and recommend that the damages be borne by both parties to the

After the foreman had stated that there was no hope for an 
agreement upon the answers to the questions, the jury were 
discharged and apparently the above was accepted afi their verdict.

Had both parties submitted to the order, it may be, though 
I have grave doubts of it, that the action could have again been 
brought on for trial without an order for a new trial. If I could 
say that the so-called verdict was in reality tantamount to a 
disagreement of the jury the proper course would be to permit 
the parties to bring the action on again for trial. But in view of 
the fact that the jury did agree to something, inconclusive and 
unsatisfactory though it be and which purports to l>e their verdict, 
precludes me from saying that the parties could have avoided a 
resort to this Court for relief. With respect, I think the request 
of Mr. MacNeill, counsel for the respondent, that the jury should
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Vallet Ri. provrn Such a finding would amount inferentially to a declara- 
McdjAld’ tion that it was the negligence of the defendant that caused the 

plaintiff's injury. On the other hand, it might lie read as a 
declaration that Mrs. Gavin was as much to blame as the defend­
ant’s servants. In any view of the so-called verdict, it is on its 
face a compromise and cannot lie allowed to stand.

Although we were not referred to them on the argument, 
I have looked at the cases of Faulknor v. Clifford (1897), 17 P.R. 
(Ont.) 363 ; Stevens v. Grout (1894), 16 P.R. (Ont.) 210 and McDermott 
v. (bout (1894), 16 P.R. (Ont.) 215, therein referred to, and which 
had to do with situations not unlike the present one, but those 
were cases clearly of disagreement in the full sense of the term, 
since there was no general verdict and some of the questions 
remained unanswered.

It was open to the trial Judge, Hunter, CJ.B.C., to have 
dismissed the action on the ground that the plaintiff had failed 
to get a verdict in his favour, and I think in the circumstances tliat 
that course ought to have lieen pursued, leaving it to the plaintiff 
to appeal to this Court for a new trial. Hunter, C.J.B.C., had 
no power to grant the appropriate relief, and the embarrassment 
that has arisen in this appeal because there was no judgment in 
the action would have lieen happily avoided.

The question of the costs of the appeal has given me some 
difficulty. The appellant did not ask for a new trial. We might 
dismiss his appeal, but to my mind that course would not lie in the 
interests of justice. I think the obstacle to another trial should 
be removed, although that is not what was asked for by the 
aptiellant, nor by the respondent, who has made no motion at all 
to the Court. The order for a new trial is in the interest of lioth 
parties, if my view of the so-railed verdict lie the eorrect one.

Neither party has pursued the projier course to remove the 
obstacle to the determination of their rights and I would deprive 
both of them of the costs of the appeal. The circumstances set 
out above furnish good cause for this.
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Martin, J.A., would order a new trial.
Galliher, J.A.:-—I am agreeing with Macdonald, C.J.A., 

in the disposal of this appeal.
McPhilups, J.A. (dissenting):—When this appeal was opened 

I was of the opinion that the case should he sent hack to the. trial 
Judge to have judgment entered upon the findings of the jury. 
However, the majority of the Court held otherwise and the appeal 
was proceeded with upon the basis that it would lie open to the 
Court to dispose of the appeal as in all other cases where the 
appeal follows a final judgment, and that the Court could give 
the judgment the trial Judge should have given or otherwise 
dispose of the appeal in the exercise of the jurisdiction conferred 
on the Court of Appeal. See McPhee v. E. & N.R. Co. (1913), 
16 D.L.R. 756, 49 Can. S.C.R. 43, per Duff, J., and Winterbotham, 
Gurney & Co. v. Sibthorp and Cox, [1918] 1 K.B. 625.

I further expressed myself at the time that if called ui>on then 
to say what judgment should he entered upon the findings of the 
jury—that judgment should tie entered for the defendant. 1 am 
still of that opinion. This action has now lieen tried a second 
time and it is plain that no jury acting reasonably can find that 
the responsibility for the accident, i.e., the injury to the motor, 
rests upon the defendant. Specific questions were submitted to 
the jury following the judgment of this Court affirmed by the 
Supreme Court of Canada, a new trial having been directed (sec 
Gavin v. Kettle Valley R. Co. (1918), 43 D.L.R. 47, 23 Can. Ry. 
Cas. 379, 26 B.C.R. 30; reversed in part (1919), 47 D.L.R. 65, 
58 Can. S.C.R. 501). The jury refrained from answering the 
questions seriatim but returned a somewhat general answer not 
fully covering the questions submitted, but not amounting to a 
general verdict. In any case, having made specific answers, 
these am to be looked at to determine what the jury have really 
found upon the facts. (Sec Bank of Toronto v. Harrell (1917), 
39 D.L.R. 262, 55 Can. S.C.R. 512; Newberry v. Bristol Tramway 
& Carriage Co (1912), 29 T.L.R. 177, at p. 179, 107 L.T. 801.)

Now, the question is, what have the jury found? The ques­
tions put to them were as follows:—

1. Was the damage to the plaintiff's automobile caused by the negligence 
of the defendant? 2. If so, in what did such negligence consist? 3. Could 
the driver of the automobile, by the exercise of reasonable care, have avoided 
the accident? 4. If she might, in what respect was such driver negligent?
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6. If, after the employees of the defendant became aware or ought (if they 
had exercised reasonable care) to have become aware that the automobile 
(whether stationary or moving) was in danger of being injured could they have 
prevented such injury by the exercise of reasonable care? 6. If so, in what 
manner or by what means could they have prevented the accident^ 7. Could 
the driver of the automobile after she became aware, or ought (if she had 
exercised reasonable care) to have become aware, that the automobile was in 
danger of being injured, have prevented such injury by the exercise of reason­
able care and skill? 8. If so, how or by what means could she have prevented 
the accident? 9. Amount of damages?

The jury in answer to the questions said :—
The jury find on the evidence submitted that the driver of the motor 

car was at fault in not stopping her car more quickly, and also consider the 
company negligent in not having the most efficient tail-end equipment. We 
also consider that the brakeman should have been in such a position on the 
rear of the train that he could have applied the brakes himself by means of the 
cord instead of defending on thé signal to the engineer. The evidence on the 
point as to the distance the train was from the automobile when it became 
apparent there was danger of a collision is so conflicting that the jury are 
unable to determine whether the train could have stopped in time to avoid 
the accident and recommend that the damages be equally borne by both 
parties to the action.

The jury have undoubtedly “told the Court what they meant 
by their verdict.” See Cozens-Hardy, M.R., in Newberry v. 
Bristol etc. Co., 29 T.L.R. at 179, and that unmistakably is that 
the driver of the motor car was negligent. It is true the jury find 
that the defendant was negligent, but in what way? In not 
having “the most efficient tail-end equipment” and that the 
brakeman should have t>een able to apply the brakes himself by 
means of the cord instead of by way of signal to the engineer. 
The Railway Act provides for the precautions to be taken when 
a train is moving backwards and no breach of any statutory 
condition has been established, and what the jury have said in 
this regard may l>e effectively met by referring to the language 
of Lord Sumner (then Hamilton, L.J.), in Newberry v. Bristol 
T. & C. Co., 29 T.L.R. at 179:—

His Lordship [Lord Justice Hamilton) did not think that a jury could fix 
a defendant with liability for want of care without proof given or reason 
assigned, out of their own inner consciousness and on their own notions of the 
fitness of things.

In any case if there l>c any value attachable to these latter 
findings, they are findings of negligence against the defendant 
coupled with a finding of negligence against the plaintiff, that is 
that the case is one of joint negligence and in such a case the 
plaintiff cannot recover.
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The essential finding, t.e., the “ultimate negligence,’’ was not 
found by the jury (see Anglin, J., Gavin v. Kettle Valley It. Co., 
47 D.L.R. 65, 58 ('an. 8.C.R. 501), against the defendant, the 
answer as made in my opinion is in favour of the defendant and 
should be so construed. Lord Moulton in Bichards v. Lothian, 
[1913] A.C. 263, said, at p. 274: “This is an issue of fact in which 
the burden is upon the plaintiff and he has obtained no finding 
from the jury’ in support of it.”

It is competent for the ( 'ourt of Apjx'al to enter judgment for 
the defendant even against the findings of the jury or where there 
has lieen failure to make the requisite findings. (See \fcPher 
v. E. & K.R. Co., 16 D.L.R. 756, 49 Can. S.C.R. 43, per Duff, J.)

It is true the (ourt of Appeal must not “usurp the province 
of a jury .” In Paquin Ltd. v. Beauderk, [1906] A.C. 148 at 161, 
Lord Ix)rebum, L.C., said:—

Obviously the Court of Ap|>e.il is not at liberty to usurp the province 
of a jury, yet if the evidence be such that only one conclusion can pro per I v 
he drawn, I agree that the Court may enter judgment.

I was of the opinion upon the hearing of the appeal to this 
Court, following the first trial that it was a proper case in which 
to enter judgment for the defendant and I am still of that opinion 
(see Gavin v. Kettle Valley U. Co., 43 D.L.R. 47, 23 Can. Ry. (as. 
379, 26 B.C.R. 30), but a new trial only was asked, but now it is 
submitted that judgment should be entered for the defendant. 
In the present case the Court of Appeal has all the facts before it, 
and it is not suggested that there are other relevant facts capable 
of proof should a new trial be directed. That licing the situation, 
and this being an appeal following two trials had between the 
parties, with an appeal to the Supreme Court of ( 'anada and two 
appeals to this Court, it occurs to me that the proper course, 
if it be a case “that only one conclusion can pro])erly lie drawn” 
(Lord Lorebum, L.C., in the Paquin case, [1906] A.C. 148 at 161 ; 
Duff, J., in McPhee case, 16 D.L.R. 756, 49 ('an. S.C.R. 43), 
is that judgment should be entered for the defendant. It is clear 
to me that only one conclusion can properly be drawn and that 
is that the plaintiff is disentitled to recove r upon the facts. Plain­
tiff, the driver of the motor car, was reckless and careless in 
approaching the railway crossing, but, notwithstanding this, 
damits seeing the railway train when she was at a distance from
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the crossing that well admitted of her stopping the motor car. 
Nevertheless she elects to proceed and becomes the author of 
the damage that ensues to the motor car consequent upon the 
inevitable collision as I view it, with the exercise uixm the part 
of the servants of the railway company of every jxïssible effort to 
obviate the collision. Now upon these facts is there any possibility 
of fixing liability upon the defendant? In my opinion there is not. 
I would refer to what Lord Sumner said in B.C. Elec. Ii. Co. v. Loach 
(1915), 23 D.L.K. 4, at p. 5, 20 Can. Ry. Cas. 309, [1916] 1 A.C. 
719:—

Clearly if the deceased had not got on to the line he would have suffered 
no hum, in spite of the excessive 8|>eed and the defective brake, and if he had 
kept his eyes about him he would have perceived the approach of the car, 
and would have kept out of mischief. If the matter stopped there, his 
administrator's action must have failed, for he would certlinly have been 
guilty of contributory negligence. He would have owed his death to his 
own fault, and whether his negligence was the sole cause or the cause jointly 
with the railway company’s negligence would not have mattered.

I would also refer (to save repetition) to my reasons for judg­
ment in Gavin v. Kettle Valley II. Co., 43 D.L.R. 47, 23 Can. Ry. 
Cas. 379, 26 B.C.R. 30. See also M\Allester v. Glasgow Corpora­
tion, [1917] Ct. of Sess. 430; Fraser v. Edinburgh Street Tramways 
Co. (1882), 10 R. (Ct. of Sess.) 264; Macandrew v. Tillard, [1909] 
Ct. of Sess. 78: Fraser v. B.C. Electric Ii. Co. (1919), 26 B.C.R. 
536.

I am therefore of the opinion that the trial Judge should have 
entered judgment for the defendant upon the answers of the jury, 
but if I should be wrong in this, then upon the evidence “only one 
conclusion can properly lx» drawn” and that conclusion is, that 
the accident was consequent upon the negligence of the driver 
of the motor car and the servants of the defendant could not by 
the exercise of reasonable care, after becoming aware of the danger, 
have avoided the accident and this Court should enter judgment 
for the defendant.

I would therefore allow the apiieal, the order of the trial Judge 
to be set aside and judgment entered for the defendant.

Eberts, J.A., would order a new trial.Ebert*. J A

New trial ordered.
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DICKENSON v. VILLAGE OF LIMERICK.

Sasknlchev'an Court of Appeal, Haultain C.J.S., Lamont and Elwood, JJ.A.
January 21, 1921.

Evidence (§ II B—114)—Further evidence after judgment—When 
allowed—Rule 654 (Sask.).

A motion for leave to adduce further evidence under R. 654, after judg­
ment lias been given, will be refused where the proposed evidence is not 
of a matter which has occurred after the date of the decision, but is 
evidence which was discovered after the date of the decision as to a 
matter which was in existence before the date of the decision, and where 
the evidence is not conclusive.

[Buncombe v. Windihank (1916), 48 D.L.H. 301; Smith v. Moats (1920), 
56 D.L.R. 415; Auger v. Lanyt* (1920), 52 D.L.H. 626, 13 8.L.R. 333, 
considered.]

Motion by defendant (appellant) for leave to adduce further 
evidence under Rule 654 (Sask.) Motion refused.

W. //. McEwen, for apt x1 liant ; (Iregory, K.C., for respondent. 
The judgment of the Court was delivered by 
Elwood, J.A.:—This was an action brought by the respondent 

to recover from the defendant damages in consequence of grading 
done on one of the streets of the appellant, whereby water was 
caused to lie in a pool adjoining the respondent’s premises, which 
water flowed into the basement of the respondent’s premises and 
caused damage thereto. At the conclusion of the trial judgment 
was given for the respondent, and the appellant has np|x>aled 
from this judgment.

The appellant now moves for leave to adduce further evidence 
under a part of R. 654. The part under which the application is 
made is as follows:—

Such further evidence may he given without special leave upon inter­
locutory applications, or in any case as to matters which have occurred after 
the date of the decision from which the appeal is brought.

From the material before us it apiiears that, subsequently 
to the delivery of the judgment at the trial, the appellant removed 
the obstruction which caused the water to collect as aforesaid ; 
that, subsequently to such removal, the respondent caused a 
barrel to be sunk in the basement of the building and a drain to Ik* 
constructed therefrom to the west side of said basement; that 
water came from the west side of said basement into said barrel, 
and that the îesjxmdent from time to time has been compelled 
to pump out said basement. It being contended that the evidence 
proposed to 1 e adduced shews that the diunage complained of 
by the respondent in tlie action was not caused by the action of the
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appellant, but occurred through seepage from the west side of said 
basement. The water which the respondent claimed did the 
damage to his basement, and which the trial Judge found, came 
from the east side of said basement.

In support of the application now liefore us, the case of 
Iiuscombe v. Windibank (1919), 48 D.L.R. 301, was cited. That 
was a British Columbia case, and the application was similar 
to the one now before us and made under a rule similar to our 
rule. In this case examples are given of a number of things to 
which the rule would relate. Those examples, I apprehend, are 
not at all exhaustive, but they do, in my opinion, indicate the 
principle upon which the Court will act in receiving further 
evidence, “in any case as to matters which have occurred after 
the date of the decision.” The examples given, in my opinion, 
are very much against the contention of the appellant for admission 
of the proposed evidence. The proposed evidence is not in my 
opinion of a matter which has occurred after the date of the 
decision, but is evidence coming into existence after the date of the 
decision as to a matter which was in existence before the date of the 
decision. If the contention of the appellant is correct, the seepage 
from the west side of the basement occurred before the date of the 
decision. The evidence of that fact came into existence—jierhaps, 
more properly, was discovered—after the date of the decision. 
I am therefore of the opinion that the application under the above 
in part quoted R. 654 should tie refused.

It was further contended that the evidence should be admitted 
on special groui. Is; that is, that it was evidence discovered after 
the date of the decision.

In Smith v. Moats, decided by this Court on December 23, 
1920, and unreported as yet [56 D.L.R. 415], the case of Auger 
v. Langas (1920), 52 D.L.R. 626, 13 S.L.R. 333, was referred to. 
In the latter case this Court held that new evidence, where special 
leave was required, would not l>e admitted unless it upi>ears that 
such evidence is conclusive.

I am of the opinion that the evidence sought to he admitted 
is not conclusive.

It would still lx; open for the Court to consider whether or 
not the damage was caused by the seepage from the east or from 
the west side; the quantity of seepage from either side, and
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whether the amount of seepage from the west side might not have 
been eaused by the loosening of the ground in consequence of the 
seepage from the east side.

In my opinion, therefore, the application should lie refused 
with costs. Judgment accordingly.

McKAY v. ST. JOSEPH'S HOSPITAL BOARD.

Nova Scotia, Sujtreme Court, Harris, C.J., Russell, Langley Chisholm and 
McllishJJ. January 21, 1921.

Contracts (§ I E—65)—Verbal—To finish training as a nurse— 
Probable time two years—Statute of Frauds—Contract
UNENFORCEABLE.

A verbal contract entered into between the plaint iff and the defendant 
whereby the plaint iff was to finish her training as a nurse in defendant’s 
hospital, the period necessary to finish the training being about two 
years, is within the Statute of Frauds and unenforceable.

[See Annotation, Statute of Frauds, Oral Contract, 2 D.L.U. 636.]

Appeal by defendant from the trial judgment in an action 
claiming damages for the alleged wrongful, unlawful and malicious 
dismissal of plaintiff as a nurse or nurse-in-training in the hospital 
controlled or operated by the defendant corporation. Reversed. 

Neil McArthur, for appellant.
T. R. Robertson, K.C., and W. R. Tobin, for respondent.
The judgment of the Court was delivered by 
Mellihh, J.:—This is an action for wrongful dismissal. The 

plaintiff, according to her own evidence, having had some training 
as a hospital nurse, entered into an agreement witl the defendant 
to finish her training in defendant’s hospital at Glace Bay, and 
for that purpose entered on her duties August 1,1918. In addit ion 
to training, it was a further term of the agreement that she should 
receive $5 a month in cash for her services. The period necessary 
to finish her training and for which she was taken on, according 
to her evidence, w as 2 years. There was no written agreement to 
satisfy the Statute of Frauds. She was discharged in March, 
1919, and has accordingly brought this action. The jury has 
found in her favour 825 damages and an order for judgment was 
granted accordingly. Defendant’s counsel, at the close of plain­
tiff’s case, moved to have the action dismissed on the ground that 
by reason of the Statute of Frauds the action was not maintain­
able.
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The Judge, however, allowed the trial to proceed with the 
result above stated. Defendant now moves to set the finding 
aside and for a new trial, or, alternatively, by way of appeal, that 
the action lie dismissed.

I think defendant is entitled to succeed on the appeal and to 
have the action dismissed with costs, including the costs of the 
appeal.

The Statute of Frauds, I think, raises an insuperable defence 
and on that ground this decision is based.

With great diffidence I disagree with the trial Judge as to the 
facts. The Judge’s charge to the jury contains the following 
language : “Something was said about its being a contract for 
two years, but the plaintiff said that was not the agreement and 
it is my recollection that Sister Ignatius also says that was not the 
agreement;” and, further on, . “both Sister Ignatius
and the plaintiff agree that the plaintiff was not hired for a period 
of two years.” If the evidence of the plaintiff and that of Sister 
Ignatius be closely looked at, nothing therein will be found, I 
think, to justify the conclusion that the defendant wras not bound 
to complete the plaintiff’s training. It is true that defendant’s 
witness, Sister Ignatius, states that the plaintiff would have been 
at lil)erty to go before the expiration of her engagement if she so 
desired, but that circumstance cannot, I think, alter the nature of 
the defendant’s obligation. This sister may have been very 
willing to part w ith the plaintiff under all the circumstances, but 
from the very nature of the employment it is, I think, inconceivable 
that the plaintiff should have the right to leave when she wished, 
and the rules of the hospital put in evidence would seem to negative 
any such right. On this point it may lie worth considering the 
exact evidence of the plaintiff in rebuttal, which is relied on as 
supporting the Judge’s direction to the jury:

“Did you engage to remain 2 years?” She said “No.”
This, I think, is not evidence of anything that was said at the 

conversation when she was engaged, and is at most a denial that 
it could be inferred from what was said that such an arrangement 
was entered into or that she expressly agreed to stay for the full 
period of her engagement, or that there wras any express agreement 
that she should remain for that precise period. In justice to the 
plaintiff and considering her previous testimony this I think is the
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only reasonable view, and it is further, I think from any stand­
point, the only possible view to take of this evidence. Now, 
from the previous evidence of the plaintiff and of Sister Ignatius, 
it is clear that there was no express agreement for two years. 
Plaintiff had previously stated, “She (t.c., Sister Ignatius) asked 
me if I would like to come there to finish. I said: Yes, I was 
perfectly satisfied to finish my training;” and on cross-examination, 
in answer to the question, “ What length of time were you to serve?” 
she said, “There was no particular time set;” and to the question, 
“You were to complete your course; what time would that l>e?” 
She said “Two years.”

In view of this evidence we are not, I think, assisted by the 
plaintiff’s statement that notwithstanding the facts therein 
disclosed she did not engage to remain 2 years. It is true she did 
not, if her previous evidence l>e considered, expressly engage to 
remain 2 years; according to Sister Ignatius the period was 28 
months. Nothing apparently was said by either to the other 
about “twro years.” They wrere talking about the “finish” of 
plaintiff’s course. Plaintiff says that would in fact take 2 years.

If this evidence in rebuttal is to be taken as a denial of what 
the plaintiff had previously said, I think it was clearly inadmissible 
and I can hardly see on what ground it was admissible in any view', 
more especially as the defendant’s counsel had moved for judgment 
at the close of the plaintiff’s case.

Further, whether plaintiff was bound to remain for the period 
of her engagement or not, I think the defendant engaged to tmin 
her for at least 2 years and to pay her $5 a month for that period, 
and on that ground alone I would allow the appeal as the engage­
ment sued on was not in writing as required by the Statute of 
Frauds.

I think it unnecessary, in view of the foregoing, to deal with 
the question as to whether the verdict is against the weight of 
evidence. The charges against the plaintiff are serious and for 
that reason alone I would hesitate to set aside the findings of the 
jury in her favour if her action is clearly not maintainable on 
other grounds. Appeal allowed.
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SASK. WESTERN TRUST COMPANY, and WAH SING v. WAH SING and

C. A.
MOOSE JAW SECURITIES Ltd.

Saskatchewan Court of Appeal, HauUain, C.J.S., Seul amis, Lament and 
El wood, JJ.A. December 2$, 1920.

1. Trusts (§ V—76)—Ckeditorh—Priority of trust moneys in hands
OF DECEASED—ESTABLISHING CLAIM.

A creditor claiming priority in respect of trust moneys in the hands 
of a deceased is entitled to succeed if he can establish that the property 
in the trust money was always in himself and did not pass to the deceased, 
and if the money can be traced into the hands of the executors in some 
specific asset, or if, in contemplation of equity, the money still belongs to 
him although it has been mixed with money belonging to the deceased, 
so that its s|x‘cific identity is lost provided it can be traced into a specific 
fund or asset. if, however, through the operations of the deceased 
the identity of the trust fund is lost and the claimant has to look to the 
estate of the deceased generally for payment he is simply a creditor and 
must rank with the others.

2. Pleading (§ 1 G—51)—Application to determine priority of trust
claims—Originating summons directed—Unconditional ap­
pearance entered—Right to raise objection as to right to
TRY MATTERS INVOLVED IN AN ORIGINATING SUMMONS.
After consenting to represent the trust creditors on an application 

to be made to the Court for the purpose of having a point in question 
determined, and having entered an unconditional appearance to an origin­
ating summons directed by the Court to be issued, such representative 
is not in a position to raise an objection that the matters involved cannot 
be disposed of in such originating summons.

|/n re Mussetler (1906), 1 8.L.R. 369, distinguished.]

Statement. Appeal by the executors and by trust creditors from a judg­
ment dismissing an application for the purpose of obtaining a 
direction of the Court as to whether claims of trust creditors

lament, J.A.

should l>e treated as preferred and upholding an objection tliat 
the matter involved in the application could not be disposed of in 
an originating summons.

W. G. Ross, for appellant Western Trust Co.
C.H.J. Burrows, for appellant Wah Sing.
W. H. B. Spotton, for respondent Moose Jaw Securities, Ltd.
The judgment of the Court was delivered by
Lamont, J.A.:—The plaintiffs are the executors of the last 

will and testament of the late J. E. Caldwell, who died on October 
31, 1918. On advertising for creditors, claims amounting to 
over half a million dollars were filed. A numlier of creditors filed 
claims for moneys had and received by the deceased in trust for 
them, and they claimed to be entitled to rank on the estate of the 
deceased in priority to the general creditors. The executors being 
desirous of obtaining the direction of the Court as to whether the 
claims tiled in respect of trust funds should lie treated as preferred
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claims, applied to the Chief Justice of the King’s Bench, who 
directed that a notice l>e served on all creditors known to the 
executors informing them that application was being made for 
an order api>ointing a representative of each class of creditors; 
that is, for those claiming as “trust creditors” and those who did 
not claim as such, and that all creditors would be bound by any 
order determining their rights made upon a subsequent application 
at which the representative of their class was present personally 
or by counsel. The notices were served, and the application 
came on for hearing on May 11, 1920, before MacDonald, J., in 
Chambers, who appointed one Wah Sing to represent the trust 
creditors, and the Moose Jaw Securities, Limited, to represent 
the non-trust creditors, and gave the executors liberty to issue 
an originating summons directed to those two representatives 
for the purpose of obtaining a direction from the Court as to 
whether the claims of the trust creditors should lx» treated as 
preferred. Both representatives were present by their counsel 
and consented to the order lieing made, and when served with the 
originating summons entered an unconditional appearance thereto. 
The summons came on for hearing on July 2, 1920, before Taylor, 
J., when, for the first time, the Moose Jaw Securities, Ltd., took 
the objection that the matter involved in the application could 
not lie disused of on an originating summons, there being ques­
tions of fact to be tried, and counsel cited as authority therefor 
In re Mussetter (1908), 1 K.L.R. 309. The trial Judge upheld the 
objection and dismissed the application. From his decision 
both the executors and Wah Sing now appeal.

In my opinion the trial Judge erred in dismissing the summons, 
and that for two reasons: (1) After consenting to represent the 
non-trust creditors on the application to be made to the Court 
for the purpose of having the point in question determined, 
and having entered an unconditional appearance to the summons, 
the Moose Jaw Securities, Limited, were not, in my opinion, in a 
position to raise the objection, and their objection should have 
been overruled. (2) In my opinion In re Mussetter, 1 S.L.R. 
369, has no application to this case. In that case, Wetmore, 
C.J., was not satisfied that the amount claimed was correct, and 
he followed In re Powers, Lindsell v. Phillips (1885), 30 Ch. D. 
291, in which case Lindley, L.J., at 296. said:—
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A summons is not the proper way of trying a disputed debt where the 
dispute turns on questions of fact, but where there is ro dispute of fact the 
validity of the debt can be decided just as well on a summons as in an action.

In the case at Bar, there is no dispute as to the amount claimed 
by the respective creditors or of the liability of the deceased 
therefor. It is simply a question of law as to whether certain 
creditors are entitled to priority.

It was further argued that the Court could not give the 
direction asked for in the summons because priority could not 
be given to the “trust creditors” as a class, but only to those 
meml>ers thereof as individual claimants who were able to satis­
factorily establish facts shewing a right to priority, and that 
each case must be governed by the circumstances of that par­
ticular case. This, without doubt, is true, but it is not in my 
opinion a sufficient reason for refusing to the executors the 
direction they require, as far as the same can lie given.

In In re Birkbeck Permanent Benefit Bldg. Soc’y, [1912] 2 Ch. 
183, the liquidator took out a summons for the determination by 
the Court of the respective priorities of the outside creditors, 
shareholders and depositors of the society, and obtained an 
order appointing certain persons to represent each class. In 
that case, as hen*, the Court could not pass finally on the individual 
claims of those asserting priority in respect of trust claims, but 
no suggestion was made that for that reason the Court should 
not give the direction asked for in the summons. The matter 
reached the House of Lords under the name of Sinclair v. Brougham, 
[1914] A.C. 398, where, at 460, the direction given will be found. 
I am therefore of opinion that the executors were entitled to the 
direction asked for.

We have now to consider if the possession of trust funds by 
the deceased is sufficient to entitle those designated “trust 
creditors” to rank on the deceased's estate in priority to the 
general creditors. The term “trust creditors,” while very con­
venient, is really a misnomer, because the only ground ui>on 
wrhich the members of that class can establish a right over the 
general creditors is that they were not creditors at all; that is, 
that, as regards the trust moneys on which their respective claims 
are based, the relation between them respectively and the deceased 
was not that of debtor and creditor. Once it is established that
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the relation between the deceased and a person claiming in regard 
to moneys which were in the deceased's hands was that of debtor 
and creditor, such jierson is only one of the general creditors. 
To be entitled to priority, a claimant must establish that the 
projicrty in the trust moneys never passai to the deeeaw-d, but 
was at all times in himself, and that it was sufficiently ear-marked 
to be identified as part of the assets in the executor's hands.

As far back as 1815, Lord Kllenborough, C.J., in Taylor v. 
Plumer, 3 M. & S. 562, 105 E.R. 721, held that where a draft for 
money was entrusted to a broker to buy exchange bills for his 
principal, and the broker received the money and misapplied it by 
purchasing American stock and bullion, intending to abscond, 
but was taken before he quitted England and thereupon sur­
rendered to the principal the securities for the American stock 
and bullion, who sold the whole and received the proeeeds, the 
principal was entitled to withhold the proeeeds from the assignee? 
of the broker, who became bankrupt on the day on which he so 
received and misapplied the money.

In Ex parte Cook; In re Strachan (1876), 4 Ch. D. 123, Brum- 
well, J.A., pointed out that in Taylor v. Plumer, supra, the principal 
was entitled to claim the proeeeds of the American stock and 
bullion, because (4 Ch. D. at p. 128), “it was handed to him in a 
fiduciary character, so as not to create the mere relation of debtor 
and creditor between him and his principal.“

In Sinclair v. Brougham, (1914) A.C. 398, Viscount Haldane, 
LX'., called attention to the fact that at common law the right 
to follow money was not confined to cases where there was a 
fiduciary relationship, although the existence of that relationship 
was the ground upon which the right to follow was often based. 
The question at common law was, had the projicrtv passed, and 
if it had not and no relation of debtor and creditor had intervened, 
the money could be followed and recovered notwithstanding its 
normal character as currency, provided it could be ear-marked 
or traced into assets acquired with it. He also glinted out that 
equity exercising a concurrent jurisdiction, based upon trust, 
gave a further remedy where the money could not be specifically 
identified. At pp. 420, 421, the Lord Chancellor said:—
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Hut while the common law gave the remedy I have stated, it gave no 
remedy when the money had lieen paid by the wrong-doer into his account 
with his hanker, who simply owed him a debt, so that no money was or could 
be, in the contemplation of a Court of law, ear-marked. Here equity, which 
had so far exercised a concurrent jurisdiction based upon trust, gave a further 
remedy. The Court of Chancery could and would declare, even as against 
the general creditors of the wrong-doer, that there was what it called a charge 
on the banker's debt to the person whose money had been paid into the 
latter’s bank account in favour of the person whose money it really was. And, 
as Jessel, M.R., pointed out in Hallett's case (1880), 13 Ch. D. 696, this equity 
was not confined to cases of trust in the strict sense, but applied at all events 
to every case where there was a fiduciary relationship. It was, as 1 think, 
merely an additional right, which could be enforced by the Court of Chancery 
in the exercise of its auxiliary jurisdiction, wherever money was held to 
belong in equity to the plaintiff. If so, subject to certain qualifications which 
I shall presently make, I see no reason why the remedy explained by Jessel, 
M.R., in Hallett’s ease, of declaring a charge on the investment in a debt due 
from bankers on balance, or on any mass of money or securities with which 
the plaintiff’s money had been mixed, should not apply in the case of a trans­
action that is ultra vires. The property was never converted into a debt, in 
equity at all events, and there has been throughout a resulting trust, not of 
an active character, but sufficient, in my opinion, to bring the transaction 
within the general principle.

It will therefore be seen that a claimant in respect of trust 
moneys in the hands of the deceased will be entitled to succeed 
provided he establishes that the property in the trust money was 
always in himself and did not pass to the deceased, and the money 
can be traced into the hands of the executors in some specific 
asset. He is also entitled to succeed if, in contemplation of equity 
the money still lielongs to him, although it has lieen mixed with 
money belonging to the deceased or other persons, so that its 
specific identity is lost, provided it can tie traced into a sjiecific 
fund or asset with sufficient certainty to enable a Court to hold 
that the trust money, along with other moneys, is represented by 
the asset in question. In such a case the trust claimant would 
be given a lien on the asset. In re Hallett’s Estate; Knatchbull v. 
Halletl, 13 Ch. D. 696.

It is not, strictly speaking, a case of one claimant gaining 
priority over another on the estate of the deceased. It is per­
mitting the successful claimant to take out of the hands of the 
executors an asset or a part thereof, which, in contemplation of 
equity, never formed part of the deceased’s estate, but which 
was always the property of the claimant. If, however, through 
the operations of the deceased, the identity of the trust fund is lost
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arid the claimant thereof has to look to the estate of the deceased 
generally for payment, he is simply a creditor and must rank with 
the others.

In Sinclair v. Brougham, [1914] A.C. 398, the direction given 
to the liquidator by the House of Lords was, that, subject to the 
payment of all proper costs, charges and expenses, and subject to 
any application which might lie made by any individual depositor 
or shareholder with a view of tracing his own money into any 
particular asset, the liquidator ought to proceed, in distributing 
the assets of the society lxitween the depositors and unadvanced 
shareholders, on the principle of determining them pari passu in 
proportion to the amounts properly credited to them respectively 
in the books of the society. In my opinion a similar direction 
should be given here.

The ap]>eal, therefore, should lie allowed, and the executors 
directed that, subject to the payment of all proper costs, charges 
and expenses, and subject to any application that may lie made 
by any individual trust creditor with a view of tracing his own 
money into any jiarticular asset, they should distribute the assets 
among the memliers of both classes of creditors without any 
priority whatever. If any such application lie made the parties 
may have a reference to inquire into the assets.

As this appeal was rendered necessary by the unwarranted 
objection taken by the Moose Jaw Securities, Ltd., on liehalf of the 
non-trust creditors, the costs of the appeal will be borne by the 
non-trust creditors. Appeal allowed.

McDonald v. rudderham.
Nova Scotia Supreme Court, Harris, C.J., Lorglcy and Chisholm, JJ.

January It, 1921.

Adverse possession (§ I F—Ü)—Co-owners or c< ^parceners—Actual
POSSESSION OF WHOLE OF ESTATE BY ONE—RlOHT TO PARTITION 
BARRED BY.

Under see. 14 of (he Statute of Limitations. R.S.N.S. 1900, ch. 107, 
actual and exclusive possession of the whole of an estate by one of the 
co-owners, co-parceners, joint tenants or tenants in common, is regarded 
as adverse against the others and such actual ixissession for the period 
fixed bv the Act, sees. 18 and 19, is an absolute bar to any right to parti­
tion. The disability of coverture was removed by the Married Woman’s 
Property Act, GO Viet. 1897 (N.8.), eh. i$7, and an acknowledgment 
made after the passing of that Act would he barred by a sufficient subse­
quent possession.

[Review of authorities and statutes.]
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Appeal by defendant from the trial judgment in an action 
claiming the partition of land. Varied.

H • A. Hairy, K.C., and J. A. McDonald, for appellant.
D. D. McKenzie, K.C., for respondent.
Harris, CJ.:—Nancy Campbell McDonald was in possession 

of a lot of 100 acres at I«eitche's Creek, C.B., and she died in 1858 
leaving surviving her husband Philip McDonald and 6 children. 
The husband died in 1872. The children were: Mary, l>om 1843, 
died intestate and unmarried 1870; William J., torn 1844, died 
intestate and unmarried 1887 ; Donald A., bom 1846, died 1891 ; 
Eliza, bom 1848, died 1917; Harriet C., bom March 11, 1852, 
still living; Annie C., bom 1854, died 1918.

Eliza many years ago conveyed her interest in the property 
to her brothers William J. and Donald A. and they occupied the 
homestead up to the time of their respective deaths and one of 
them built a new house on the property.

The defendant Kate McDonald Rudderham is the widow of 
Donald A. McDonald, who died in 1891, and after her first 
husband’s death she married Thomas Rudderham in 1907.

Donald A. McDonald left a will by which he left all his interest 
in the lands in question to his widow Kate McDonald and his 
two daughters, Annie and Winnifred McDonald, and the widow 
continued in ixissession.

Harriet C. is the only one of the three plaintiffs now living. 
W’hen about 20 years of age, in June 1872, she went to the United 
States and there married H. Jacques in 1878. He died in 1879. 
She marriwl S. N. Telf in 1882 and he died in 1902, and she married 
D. R. Clarke in 1905. She visited the homestead at Leitche’s 
Creek only once and that was in 1885. She, however, visited 
Nova Scotia before the action was brought on three occasions, 
1885, 1896, and 1899.

Annie (’. left Nova Scotia in 1872, when 18 years of age, and 
visited the Province again in 1887, lieing then unmarried, and 
she was also in Nova Scotia once or twice after 1887. She marrie! 
D. Howe in 1897 and never after visited Nova Scotia. She died 
in 1918.

Proceedings were lx*gun in October, 1915, for partition and 
the plaintiffs were Eliza McDonald, Harriet C. Clarke and Annie 
C. Howe, and the defendants are Kate McDonald Rudderham 
and her two daughters Annie and Winnifred McDonald.
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There was a previous trial before Russell, J., who made an 
order for partition, hut on appeal this judgment was set aside 
and a new trial ordered.

The ease was tried a second time liefore Ritchie, K.J., who 
made an order for partition and there is an appeal from this order.

The defence relied upon is the Statute of Limitations, R.S.N.S. 
1900, eh. 167, and the following are the provisions referred to:—

9. Xo |K*rs<m shall make an entry or distress, or bring an action to recover 
any land or rent, but within 20 years next after the time at which the right 
to make such entry or distress or to bring such action first accrued to some 
person through whom he claims, or if such right did not accrue to any person 
through »vhom he claims, then within 20 years next after the time at which 
the right to make such entry or distress, or to bring such action, first accrued 
to the person making or bringing the same.

14. Where any one, or more, of several persons entitled to any land or 
rent as co-|iarceners, joint tenants, or tenants in common, have l>ccn in 
possession or receipt of the entirety, or more than his or their undivided share 
or shares of such land, or of the profits thereof, or of such rent for his or their 
own benefit, or for the lienefit of any person or persons other than the person 
or persons entitled to the other share or shares of the same land or rent, such 
possession or receipt shall not 1m- deemed to have been the possession or 
receipt of or by such last mentioned person or persons, or any of them.

18. If at the time at which the right of any person to make an entry or 
distress, or bring an action to recover any land or rent first accrues as aforesaid, 
such person is under any of the disabilities hereinafter mentioned (that is to 
say;, infancy coverture, idiocy, lunacy, unsoundness of mind, or absence 
from the Province, then such person or the iiersons claiming through him may, 
notwithstanding the period of 20 years hereinbefore limited hits expired, make 
an entry, or distress, or bring an action to recover such land or rent pt any 
time within 10 years next after the time at which the person to whom such 
right first accrued as aforesaid ceased to be under any such disability, or diet! 
(whichever first happened).

19. No entry, distress or action shall be made or brought by any jierson 
who, at the time at which his right to make an entry or distress, or to bring an 
action to recover any land or rent, first accrued, was under any of the dis­
abilities in the next preceding section mentioned, or by any jierson claiming 
through him, but within 40 years next after the time at which such right first 
accrued; although the jierson under disability at such time has remained 
under one or more of such disabilities during the whole tenu of such 40 years, 
or although the tenu of 10 years from the time at which he ceased to lie under 
any such disability, or died, has not expired.

21. At the determination of the period limited by this chapter (ch. 167) 
to any jierson for making an entry, or distress, or bringing any action, the 
right and title of such person to the land or rent for the recovery whereof such 
entry, distress, or action resjiectively might have been made or brought within 
such period, shall be extinguished.

It should be stated with regard to the plaintiff Eliza McDonald 
that she had no interest in the property having conveyed her
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rights to her brothers William J. and Donald A. She died after 
the action was brought and as I understand it is not claimed 
that she had any interest in the matter and no claim is asserted 
on her behalf or on behalf of her representatives.

With regard to the plaintiff Annie C. Howe, the evidence 
shews that she was in Nova Scotia in 1887 and was then unmarried 
and the statute evidently began to run against her at that time, 
and at the end of 20 years in 1907 her claim was barred. She 
died in 1918, but as far back as August, 1895, she had written 
the defendant Kate McDonald Rudderham that she did not want 
any part of the land and no claim is now made on her behalf.

The two plaintiffs Elisa McDonald and Annie C. Home are 
therefore out of the case, and the whole question is as to whether 
or not the Statute of Limitations bars the claim of the plaintiff 
Harriet C. Clarke.

The contention on behalf of the defendant as to Harriet C. 
Clarke’s claim lieing barret! by the statute was put in two ways:
(a) That the Married Woman’s Property Act (Amendment), 
60 Viet. 1897 (N.S.), ch. 37, sec. 2, removed her disability as to 
coverture and the statute therefore t>egan to run against her on 
her visit to Nova Scotia in 1899 and her claim became barred 10 
years thereafter, or in 1909, under the provisions of sec. 18; and
(b) That she left Nova Scotia first in 1872, and assuming her 
to l)C always after under disabilities her claim would tie barred 
at the end of 40 years, or in 1912, under the provisions of sec. 19.

There is a contention on liehalf of the plaintiff which I will deal 
with later—that the possession of the defendant and those through 
whom she claims was not sufficient to prevent plaintiff from 
setting up her claim to a share of the property ; and there are the 
two legal questions and I deal with them on the assumption that 
the acts of possession of the defendant and her predecessors in 
title are sufficient to bar the plaintiff’s claim.

With regard to (a) I quote ch. 37 of 60 Viet. 1897, which 
amended R.S.N.S. 1884, ch. 94, 5th Series, by adding the following 
section:—

100. A married woman shall be capable of entering into and rendering 
herself liable in respect of and to the extent of her separate property on any 
contract, and of suing or being sued, either in contract or in tort, or otherwise, 
in all respects as if she were a feme sole, and her husband need not be joined 
with her as plaintiff or defendant or be made a party to any action or other
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legal proceeding brought by or taken against her; and any damages or costs 
recovered by her in any such action or proceeding shall be her separate prop­
erty; and any damages or costs recovered against her in any such action or 
proceeding shall be payable out of her separate property, and not otherwise.

In Lowe v. Fox (1885), 15 Q.B.D. 667, the action was for assault 
and false imprisonment and under the Statute of Limitations. 
21 Jac. 1, ch. 16, see. 7, it was provided that:—

If any person that is entitled to any such action
shall lie at the time of any such cause of action given or accrued 
feme covert that then such person shall be at liberty to bring
the same actions so as they take the same within such times as are limited 
after becoming discovert.

The action was brought more than 4 years after the cause of 
action arose hut within 4 years after the passing of the Married 
Women’s Property Act, 45-46 Viet. 1882, ch. 75, and it was held 
that the action was in time.

Lord Esher, M.R., and Bowen, L.J., both held expressly that 
upon the passing of the Married Women’s Property Act the woman 
became discovert because she was then able to sue in her own name
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and Bowen, L.J., at p. 676, said: “By that statute she was 
released not indeed from her marriage or from coverture in even' 
sense but from coverture in the sense which incapacitated her 
from suing.’’

In Lightwood on the Time Limit of Actions, 1909, p. 289, the 
author thus refers to the matter:—

Since under the Married Women’s Property Act, 18K2, sec. 1 (2) a married 
woman is entitled to sue in her own name in respect of her separate property, 
it would seem that the disability of coverture is removed in cases where a 
married woman is entitled to land as her separate property. As to such 
property she is discovert for the purposes of the statute: Weldon v. Ned 
(1884), 51 L.T. 289; Lowe v. Fox (1885), 15 Q.B.D. (167, both decided on the 
Limitation Act, 1623; as to the right to sue as a feme sole', see Weldon v. 
De Bathe (1884), 14 Q.B.D. 339; Symonds v. Hallett (1883), 24 Ch. D. 346.

See Banning on Limitation, 3rd ed., at 64; and also 19 Hals, 
p. 133.

I think the defendant’s contention is correct and that the 
disability of coverture of the plaintiff Harriet (\ Clarke was 
removed by the Act of 1897 and therefore the Statute of Limita­
tions would l>egin to run against her when she came to Nova 
Scotia in 1899 and her claim would l>e barred in 1909.

With regard to (b) the answer seems self evident. The 
evidence is clear as to the date she left home and the provisions 
of sec. 19 seem to admit of only one meaning. So far therefore
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an tin- law in concerned it seems clear that the plaintiffs claim 
is barred, assuming that the acts of possession on behalf of the 
defendant and her predecessors are sufficient to bring the statute 
into operation.

Before dealing with the facts it is necessary to get a clear 
understanding as to the meaning and effect of sec. 14 of the 
Statute of Limitations.

In Bentley v. Peppard (1903), 33 Can. S.C.R. 444 at 446, 
Sedgewiok, J., said [stating certain fundamental propositions]:—

5. At common law and notwithstanding the old limitation statutes, the 
actual and exclusive possession of a tenant or parcener could not work to the 
detriment of his co-tenant or co-|»arcener. His possession was theirs and 
could be invoked not only as against the alleged title of a trespasser, hut in 
aid of their own. (But this principle has long since been changed by statute 
both in England and Nova Scotia.)

6. Since, this change, therefore, exclusive possession by one of such 
co-owners is regarded as adverse against the others.

In Poudrait v. Sampson (1907), 41 N.8.R. 490 at 496-497, 
Drysdale, J., said:—

The law as to the effect of sec. 14, R.8., ch. 167, is, I take it, correctly 
stated in Murphy v. Murphy (1864), 15 Ir. C.L.R. 205, as follows: “We are 
of opinion that the section applies not merely to the case in which the joint 
tenant or tenant in common is in possession of the entirety of the whole farm 
or estate held jointly or in common, but that it applies equally to the cisc in 
which the joint tenant or tenant in common is in the exclusive possession of 
the entirety of any portion of the lands so held jointly or in common.” This 
is recognised in our own Court in Archibald v. Handley (1899), 32 N.8.R. 1. 
There Meagher, J., after citing Murphy v. Murphy, states his conclusion as 
to the effect of this section in the following words, at p. 25 (32 N.S.R.): “If 
therefore the plaintiff and those under whom he claims were out of iMtsscssion, 
and defendant or others were in ixissession of the whole area, or any given 
part of it for more than 20 years, the plaintiff’s right to partition would be 
barred." 1 understand this statement to mean that the plaintiff would be 
barm! as to that part in respect to which plaintiffs were out of |x)8aession 
and defendant in |x>ssession for more than 20 years, and it is obvious from the 
citation from Murphy v. Murphy made just previously by the Judge, that 
this is what was intended.

In Archibald v. Handley, 32 N.S.R. 1, Henry, J., at p. 3, said, 
in speaking of this statute:—

It is the lapse ot time from the date of the first accruing of the right of 
action to the plaintiff, or to someone through whom he claims, and an actual, 
not necessarily adverse possession in the defendant, or those through whom he 
claims, that fulfils the condition of the statute.

Parke, B., in Smith v. Lloyd (1854), 9 Exch. 562 at 572, 156 
E.R. 240, said:—
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We are clearly of opinion that the statute (3 Will. IV. eh. 27), applies, not 
to eases of want of actual possession by the plaintiff, but to cases where he 
has been out of and another in possession for the prescribed time. There 
must be both absence of possession by the person who has the right, and actual 
possession by another, whether adverse or not, to be protected, to bring the 
case within the statute. We entirely concur in the judgment of Blockburne, 
C.J., in M’Donnell v. Af’Kinly (1847), 10 Ir. L.R. 514, and the principle upon 
which it is founded.

This was approved and adopted by the Privy Council in 
Trustees and Agency Co. v. Short (1888), 13 App. (as. 793.

See also Lightwood on Time Limit of Actions, at p. 32; Ramsay 
v. Ramsay (1900), 2 N.B.R. (Eq.) 179; 19 Halsbury, p. 130.

The law is well summed up in 19 Hals., p. 130, para. 247, in 
these words:—“If the j)erson entitled to an undivided share in 
land is in exclusive jxjssession of the w hole* land or of any part of it, 
whatever portion such part may liear to the whole, the title of 
his companions to their undivided shares in such parts will lie 
extinguished by such possession.”

The evidence shews that the plaintiff Harriet C. Clarke has 
l>een out of possession and the defendant and those through whom 
she claims have t>een in ]X)ssession of the cultivated part of the 
property for such time as to bar the plaintiff's claim.

It was argued by counsel for the plaintiff that the former 
husband of the defendant Kate McDonald Rudderham recognised 
the rights of the other heirs by taking a deed from his sister Eliza 
of her interest in her mother’s property and by writing to the 
plaintiff Harriet C. Clarke on March 30, 1879, a letter in which 
he asked his sister to give him a deed of her share.

So far as the taking of a deed from Eliza is concerned it cer­
tainly is not an acknowledgment of any other claim than hers 
and she conveyed whatever interest she had to Donald A. 
McDonald through whom the defendant claims.

With regard to the letter to Harriet C. Clarke it is only neces­
sary to point out that assuming it to be a sufficient acknowledg­
ment to bring the case within sec. 16 of the statute the only effect 
is to make it necessary to prove possession for a sufficiently long 
time after the date of that letter in 1879 to bar her claim and hero 
that has been amply proved.

It was also argued that an admission made by the defendant 
on the witness stand that she had written plaintiff Clarke shortly 
after 1891 that she could come and take her interest in the land
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if she wanted it, was an acknowledgment of her title sufficient to 
prevent defendant from setting up the statute. That letter was 
written in reply to a letter of plaintiff Clarke asking for part 
of the land.

There is also evidence that defendant about 1895 had a piece 
of the land set off for the plaintiff Clarke and Mrs. Clarke claims 
that she leased that strip to one Donald McKenzie for one year 
only for five dollars. Mrs. Clarke repudiates the notion that 
this strip was accepted by her as her share. It is however all 
she got any possession of then or at any time and defendant makes 
no claim to this strip. The letter of defendant to plaintiff in 
1891 was not acted upon by Mrs. Clarke in any other way than by 
the leasing of this strip which was set off to her; and if I am right 
as to the effect of the Married Women’s Property Act, then in 
1899 the statute l>egan to run against plaintiff and her claim 
became barred in 1909.

There was another claim on l»ehalf of the plaintiff which was 
that because the defendant Kate McDonald Rudderham claimed 
under the will of her late husband which gave her a life interest 
and the remainder to her two daughters, she was precluded from 
claiming that she had a title by possession. I think this is a 
fallacy. There is, of course, authority—and many cases were 
cited by counsel—to the effect that one in possession as a life 
tenant cannot set up that possession as against those interested 
in remainder. The reason, of course, is obvious. The remainder­
men could never sustain an action against the life tenant l>ecause 
it would always be a good answer that the life tenant was in 
possession as such, and so from this the obvious rule has grown 
up that the possession of a life tenant as between her and the 
remaindermen, must be taken to be by reason of that right and 
cannot be construed as being adverse to the remaindermen. That 
is all the authorities say and they do not support the contention 
set up by plaintiff. Kate McDonald Rudderham as against the 
plaintiff can set up her own title or the plaintiff’s want of title 
whether the will gives her a life tenancy or the fee.

In 19 Hals., p. 158, para. 322, the law is stated to be: “If a 
series of trespassers, adverse to one another and to the rightful 
owner, take and keep possession of land in succession for various 
periods, each less than, but exceeding on the whole, 12 years,
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the rightful owner is barred. In such a case the person in posses­
sion at the expiration of the period of 12 years, although lie does 
not necessarily acquire a title by the statute, may succeed in 
holding the property, not by reason of the validity of his own 
title, but by reason of the infirmity of the title of anyone else to 
eject him.”

The action fails in my opinion as to the lands actually occupied 
by the defendant and previously by her husband which, as I 
understand the evidence, covers the five and a third acres let ween 
the shore and the woods—less any part thereof included in the 
lot set off to the plaintiff by Jackson.

The acts of possession relied upon as to the woodlands are 
not such as to bar plaintiff’s title and so far as I can see the doctrine 
of constructive possession does not apply and therefore as to these 
woodlands and the portion of the five and a third acres included 
in the land set off by Jackson there must lie partition.

The order for partition directed an inquiry as to the rents 
and profits of the property since the death of Nancy McDonald 
and Philip McDonald. The object of this must have lieen to 
make someone liable for them, but as I understand the authorities, 
there is no one liable in this case in respect to the lands of which 
partition is decreed, and this portion of the order should, I think, 
be omitted. I refer on this point to Harmony Pulp Co. v. DeLong 
(1913), 12 D.L.R. 409; Henderson v. Eason (1851), 17 Q.B. 701, 
117 E.R. 1451.

The result is that the appeal is allowed as to the property 
of which plaintiff had possession (as liefore specified) and the 
decree as to partition stands as to the balance. The defendant 
will have the costs of the appeal, and there will lie no costs to 
either party of the trial. The costs of the partition will be borne 
as provided by the order below.

Longley, J., concurred.
Chisholm, J.:—I have some doubt as to whether the plaintiff 

should be excluded from sharing in the cultivated land (other 
than the portion at one time set aside for her). Subject to this I 
agree with the conclusions arrived at.

N. 8.
8. C.

McDonald

Rvdder-
ham.

Harris, C.J.

Loetby.J. 

Chisholm. J.

Judgment varied.
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SHAW v. MASSON.

Sankatcheuan Court of Appeal, Haultain, C.J.S., Norlands, Lamont and 
KluHhfd, JJ.A. December ft, 19t0.

Appeal (§ III F—98)—Time for—Extension—Mistake on part of 
solicitors—Delay in serving notice—Refusal of application.

An application on the part of the plaintiff for an order extending the 
time for giving notice of appeal from an order setting aside a default 
judgment, and allowing defendants to come in and defend on terms, will 
not Ik* granted where, owing to a mistake on the part of the solicitors 
that the notice of appeal could t>e served within ,‘iO days, such notice 
was served 15 days too late without any authority, and where the result 
of allowing the application would he to deprive the defendants on 
technical grounds of defending the action on the merits.

Application by plaintiff for an order extending the time for 
giving notice of appeal. Refused.

H. E. Sampson, K.C., for appellant.
P. H. (Iordan, for respondent.
The judgment of the Court was delivered by 
Haultain, C.J.S.:—This is an application on the part of the 

plaintiff, “for an order extending the time for giving notice of 
api>eal from the judgment of the Honourable Mr. Justice McKay, 
dated the 16th day of September, 1920, up to and including the 
15th day of October, 1920, that the notice of appeal as served on 
said 15th day of Oetol>er be a valid and sufficient notice of appeal 
or for such other order as may grant leave of appeal to the plaintiff 
herein that may seem meet to the Court of Appeal.”

The order proposed to lie apjiealed from was an order setting 
aside a default judgment entered against the defendants and allow­
ing them to come in and defend on terms. The order is obviously 
an interlocutory order, and should have lieen appealed from within 
15 days. It appears from the affidavits filed, that the plaintiff’s 
solicitors, through no fault of theirs, were not aware that the 
application to McKay, J., had lieen disposed of until Septemlier 
23, and were subsequently unable to obtain a copy of the reasons 
for decision given by that Judge until Septemlier 28, when they 
communicated with their principal in Toronto. On Octolier 14 
they received instructions from Toronto to appeal, and notice of 
appeal was served on the following day.

These facts, in my opinion, would have furnished substantial 
grounds for an application to extend the time for serving notice 
of appeal, but no such application was ever made, and the notice 
of appeal was served 15 days too late, without any authority.
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It was suggested on the argument that the notice was served 
and the appeal proceeded with owing to a mistake on the part of 
the solicitors, who, for some reason, thought that the order appealed 
from was a final order, and that, consequently, notice of apixwl 
could be served within 30 days.

A mistake of this sort should not, in my opinion, appeal very 
strongly to the indulgence of the Court, especially where the 
result of the proposed appeal, if successful, would be to deprive 
the defendants, largely upon technical grounds, of the right to 
come in and defend the action on the merits.

In any event I think that the application for extension of time 
should have t>een made, in the first instance, to a King’s Bench 
Judge in accordance with R.S.C. 664. This was not done, and 
no reason is given in the material filed why it was not done. The 
application should be dismissed on that ground alone, but if, 
notwithstanding non-compliance with R. 664, an application of 
this sort can tie made to this Court, I would dismiss the application 
on the ground that the plaintiff lias not made out a reasonable 
claim for the indulgence he is asking for.

Application dismissed.

NUNNELLY v. ONSUM.
Alberta Supreme Court, Ap/iellate Division, Harvey, C.J., Stuart and Beck, JJ 

February 4, 1921.

Brokers (§ II A—7)—Agreement between real estate agents to
SPLIT COMMISSIONS—PROPERTY LISTED WITH ONE—PURCHASE BY 
THE OTHER FOR HIMSELF—LlABILITA FOR SHARE OF COMMISSION.

Where two real estate brokers living in different towns have entered 
into an agreement to split commissions on the sale of a property listed 
with one of them for sale, but for which he has not the exclusive agency, 
and it is understood between them that the property shall be sold at a 
certain price out of which the commission is to be taken, the brokers 
cannot be said to have entered into a partnership, but if one of them buys 
the property himself at a reduced price, without informing the other, in­
is liable in damages for u breach of trust, the amount of damage to be a 
reasonable amount based on the principle recognised in Inchbald v. 
Wcsterii Neilgherry Coffee Co. (18t>4), 17 C.B. (N.8.) 783, 144 K.R. 21)3. 

(See Annotation, Real Estate Agent's Commission, 4 D.L.R. 531.)

Appeal by defendant from the trial judgment in an action for 
damages for breach of contract. Damages reduced.

H. R. Milner, K.C., for appellant.
Frank Ford, K.C., for respondent.
Harvey, C.J.:—I am not prepared to dissent from the con­

clusion of the other members of the Court, though I am not satis-
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600 Dominion Law Reports. [56 DXJt.

ALTA.

sTc.
Nunnelly

r.
Onsum.

Hlrvey, C J

Slu.rt J.

fied that when damages have been caused through a breach of 
trust by reason of a relation of confidence existing lietween the 
parties the usual rule for the ascertainment of damages must 
necessarily be applied. No doubt 1600 is more than the damages 
the plaintiff really suffered as lieing more than he would probably 
have received and it may lie that one should not press too strongly 
the confidential relationship in this case. If the defendant had 
notified the plaintiff that he could not find a purchaser anil that he 
had induced the vendor to lower his price lielow tliat originally 
demandai and intendal buying himself at that price it may be 
that the plaintiff could have had no redress unless possibly by 
himself bidding against the defendant.

I consequently concur in the result.
Stuart, J.:—This is an appeal by the defendant from a judg­

ment of Mahaffy, Dist. Ct. J.
The plaintiff and the defendant are Ixrth real estate agents, 

but the plaintiff carries on business in Calgary and the defendant 
at Innisfail. They had made an arrangement with each other 
that if one secural a listing from an intending vendor and sent the 
listing to the other and if the latter secured a purchaser they would 
divide the commission equally lietween them. There was no 
obligation on either to send to the other all his listings or any 
particular listing. With respect to any particular listing it was 
apparently at the option of the one obtaining it to decide whether 
he should handle it alone or send it on to the other. In fact, 
however, a numlier of listings had lieen so exchanged and deals 
hail lieen put through and the commission divided on the basis 
mentioned.

Prior to 1919, one Policy held, as executor of his father’s 
estate, a mortgage on three unoccupied quarters of a certain 
section of land near Innisfail. The mortgagor had fallen in arrears 
and Policy was proceeding to obtain title through a foreclosure 
action in which Taylor Moffat & Co., solicitors of Calgary, were 
acting, but the work was apparently lieing attended to by Mr. 
Whetliam, a member of that firm. In July, 1918, Nunnelly and 
Onsum were passing together through the neighliourhood where 
this land was. Onsum pointed it out to Nunnelly saying that he 
could not find out who the owner was but that one Polley had a 
mortgage on it. He asked Nunnelly to try and get a listing of it.
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Nunnelly did find Polley and asked for a listing. Policy explained 
by letter that he could not yet place it for sale as he had not secured 
title. Both parties, however, had their eyes on the place and during 
1919 letters passed between them which shew that On sum was 
urging Nunnelly to secure the listing and at the same time keeping 
a lookout for possible purchasers and rejMilling the situation to 
Nunnelly.

Ultimately, on January 21, 1920, Polley wrote from Vancouver 
to Nunnelly saying that he had secured title and would take 
$4,800 net for the land, that is $10 an acre, which he said would just 

• clear his claim. He refused to give Nunnelly either an option or 
an exclusive listing, saying in a letter of February 6 that he would 
give all a fair chance and that he believed that all Nunnelly wanted 
was a “fair field and no favours.” Nunnelly had earnestly re­
quested an option and had actually drawn one up and sent it to 
Polley offering to pay $50 for it.

Back in December, 1919, Nunnelly had suggested to Polley 
that $9 an acre net would tie a fair price “for a quick sale,” but he 
added in a postscript: “If you would rather do so you can put 
on a price out of which you will give me a dollar per acre commission, 
but I think it will be more satisfactory to tioth of us to make it 
a price net to you as I shall t>e freer to deal if I get an offer without 
having to communicate with you.”

Policy, however, adhered to his stand that he wanted $4,800 
net. In a letter of February 27, 1920, he asked for $1,000 at least 
in cash and offered to give 5 years for the balance with interest 
at 8%.

On February 13, 1920, Onsum had written a letter to Nunnelly 
about the land, in which he said: “Try and get his (Policy’s) 
lowest cash payment down so that we will know where we are. 
Get his lowest (ash payment down and best terms on the balance, 
a net price or with, say $2 an acre commission, and as soon as 1 
hear from you will get after my clients. I have a client that will 
go in with me and we will take it our self (sic).”

On February 19, before Nunnelly had got final terms from 
Polley, Onsum wrote to Nunnelly saying: “I will offer it at $12.50 
an acre, make $2.50 an acre commission and we split 50-50 on 
same.”

ALTA.
8. C.

Nunnelly
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Nunnelly made no immediate reply to this, hut on March 1, 
having learned Polley’s terms, he wrote to Onsum stating what 
they were. He made no direct reference to the proposal to offer 
the land at $12.50 an acre, hut said: “You had letter get busy on 
this as he (Policy) is coming hack here himself shortly and will 
no doubt try to rustle a buyer himself and save commission. The 
$1,000 cash has to be net to him.”

On March 18 Onsum wrote to Nunnelly suggesting a trade of 
other property of other clients for the Polley property and asking 
Nunnelly to submit the proposal to Polley and in this letter he 
again said: “I have added $2.50 an acre commission,” t.e., he was 
putting the Polley property into the proposal of exchange at $12.50 
an acre.

Nunnelly replied on the 19th saying that he would speak to 
Polley about it but that he was sure Polley would refuse. Again 
he made no direct reference to the $12.50 an acre.

On March 24 Onsum wrote a long letter to Nunnelly referring 
first to other deals and then proceeding to discuss the Polley matter. 
He referred to the fourth quarter of the section as to which Nun­
nelly understood that Polley also had a mortgage but he (Onsum) 
stated that he was informed that the title was clear in another 
person or had been a few months previously. There had l>ecn 
discussions about getting this quarter also into the deal, so that 
possible purchasers might have a wider choice if they wanted to 
buy only a halt section or three-quarters.

In the letter Onsum said: “Rut Polley may have the vendor’s 
agreement for sale on the land (the fourth quarter) you need not 
mention this to Mr. Polley that I have written you as to this as 
he may call your listing off.” He then again referred to the price 
of $12.50 an acre.

In view of what he did so shortly afterwards it seems to me that 
this request of Onsum to Nunnelly not to mention Onsum’s letter 
in conversations he might have with Polley acquires some 
significance. It is open, at least, to the interpretation that at that 
stage Onsum was beginning to have some reason for not wanting 
Polley to l>e informed that he (Onsum) and Nunnelly were acting 
together in the matter, although this is not of course necessarily so.

Then 12 days after this letter of March 24, that is, on April 5, 
Onsum addressed a letter to Mr. Whetham, Polley’s solicitor,
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offering him $4,500 for the 480 acres and stating terms. Within 
a short time Polley, entirely through Whetham, made a sale of the 
land to Onsum’s wife at $4,650. Of course neither Whetham nor 
Policy had any reason to know that Onsum and Nunnellv were 
jointly interested in the sale of the land. That the request above 
referred to in the letter of March 24 was made for the purpoae of 
preventing this knowledge may not be actually certain but one can 
hardly resist a strong suspicion that such was the purpose of the 
request.

Nunnelly apparently did not hear of what had happened until 
about May 14. On that day he wrote to ( )nsum saying: “I under­
stand that you have sold the land referred to above and am very 
glad to hear it. Also that you got it at a less price than that quoted 
by me. 1 hear that you got Policy down to $4,650 net to him and, 
as we decided that we were to sell for $12.50 per acre, that means 
that we will make $1,350 or $075 each.” And he asked for a 
cheque for this sum. Onsum replied jauntily enough: “I did not 
sell the land. I purchased it myself.” And then after cordially 
enquiring “how is business with you,” he proceeded to discuss the 
future prospects of their joint enterprise.

In his statement of claim the plaintiff set forth the essential 
facts of the case and laid his claim in damages asking, however, 
only $600 so as to be within the jurisdiction of the District Court.

Mahaffy, Dist. Ct. J., after stating his opinion that there was 
a partnership between the parties both generally and as to this 
particular piece of lan 1. aid:—

The defendant did not u b in good faith when he went behind his partner’s 
back and bought the land without notice to him. He shewed still further 
bad faith when he bought the land in his wife’s name. I do not think the 
money which went to purchase this land belonged to Mrs. Onsum. It was in 
her name in the bank possibly but for very obvious reasons. The defendant 
will therefore Ik» liable in damages.

He assessed the damages at $600 after expressing, naturally 
enough, some embarrassment in deciding ui>on what basis they 
should be ascertained. In effect he decided that, as against Onsum, 
the land should lx* held to be worth $12.50 largely because he had 
tried to sell it at that price and had stated to possible purchasers 
that it was worth that sum. He, in substance, treated it as a sale 
at the price which had been arranged between Onsum and Nunnelly 
as that at which it should be offered.

ALTA.

8. C.

Nvnnkllt 

Onsum. 

Stuart, J.

41—56 d.l.r.
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I think the trial Judge was right in concluding that there was an 
agreement between the parties that Onsuin should offer the land 
at $12.50 an acre. It is true Nunnelly never in any of his letters 
expressly assented to Onsum’s proposals on this point, but he never 
dissented and undoubtedly Onsuni must have understood tliat 
Nunnelly was assenting. If Onsum had mentioned any lower 
price Nunnelly might have* dissente<l.

There is, therefore, no doubt that there was an agreement that 
Nunnelly should do the work of obtaining from Polley the listing, 
including price and terms of sale as w ell as the necessary permission 
to sell at wliatever advance on the net price he was able to get, 
that Onsum should do his l)est to get a purchaser and try to get 
$12.50 an acre and that the profit of $2.50 an acre should l>e divided 
between them. It is probably correct in one sense to use the word 
partnership in describing this relationship l>etween the parties, 
but certainly it must be look**! ujxm as one of a very’ limited kind 
even having regard to their other previous dealings. They occupied 
offices in distant towns. Each no doubt had his own general 
expenses to bear with which the other had nothing to do. With 
respect to the particular transaction Nunnelly no doubt used 
stationery, envelopes, postage and possibly a stenographer’s 
services, none of which would he have thought of cliarging up 
against the total profit on the deal. So Onsum no doubt had 
similar expenses which would no doubt on occasion include auto­
mobile hire as well. Perhaps if this latter reached a substantial 
sum he might have charged it up. This is of course uncertain.

But at any rate it would seem to me that the case is fairly 
near the border line between a relationship of mere contract and 
that of partnership where trust and confidence may be involved. 
It may, of course, be said that Onsum was the agent of Nunnelly 
txx-ause Nunnelly was the direct and immediate agent of Polley. 
But this also is not strictly true. It was Onsum who first pointed 
out the land to Nunnelly and put the latter in the way of obtaining 
the listing by giving him the name of the mortgagee who was fore­
closing and so getting into a position to sell.

I think Onsum may very well have looked upon himself as 
being as much the principal of Nunnelly and upon Nunnelly as 
being his agent to obtain the listing as the reverse.
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There is no doubt that Onsum by doing an act which forever 
made it impossible that Nunnelly should l>e able to get the possible 
but uncertain remuneration for his actual work in obtaining the 
listing or for any possible effort in himself securing a purchaser 
rendered himself liable as for a breach of contract upon the 
principle recognised in the case of Inchbald v. Western Neiigherry 
Coffe Co. (1864), 17 C.B. (N.S.) 733, 144 E.R. 293.

But whether the Court ought not to go further, and, owing to 
the existence of some relationship of trust and confidence, imi>ose 
a heavier obligation upon Onsum and make him account in full 
for the anticipated profit of $2.50 an acre is the only real difficulty 
in the case. Nunnelly had really done all he had contracted or was 
expected to do in obtaining the listing. Onsum’s duty to Nunnelly 
was thereupon to proceed to do his lest to get a purchaser at $12.50 
an acre. Instead of doing this he cut the project off and killed it 
by going directly to the vendor and buying himself or for his wife.

The trial Judge has treated the matter as if in these circum­
stances Onsum were estopped from denying that he or his wife 
had paid $12.50 an acre for the land.

At first blush it may look as if this were just. But upon 
examination it will, I think, lie seen that this is open to con­
siderable doubt. Nunnelly was not induced to alter his position 
to his disadvantage by some statement or act of Onsum’s, which 
would be on the basis of an estoppel. By Onsum’s act Nunnelly 
simply lost the uncertain chance that he or Onsum would t#e able 
to sell at $12.50 an acre.

Assuming Onsum’s solvency and ability to pay the judgment 
it has made that certain for Nunnelly which had been very uncertain 
so that Onsum’s act, undoubtedly wrongful, will have turned out 
to l>e as good a thing for Nunnelly as could possibly and in any 
case have ever happened in the matter.

It must be remembered that Nunnelly knew perfectly well 
that Policy was liable to sell elsewhere or through other agents at 
any moment. He pointed this out to Onsum, to whom he seems 
clearly to have looked as the one to procure a purchaser rather 
than himself, as a reason for urging Onsum to be active. Onsum 
also knewr that other parties wrere liable to cut the whole matter 
off at any time. Any third person might buy any day. He may 
well have thought, with a conscience not as fine as it should be,

ALTA.
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“Why should not I buy as well as anythin! party?” Undoubtedly 
he should have spoken to Nunnelly al>out it before doing so. But 
we an- not here to impose a penalty upon Onsum for his act of bad 
faith. The Court’s duty is to awanl Nunnelly adequate recom­
pense1 for the wrong he suffered upon proper legal principles.

Upon the whole I think the case above cited furnishes the true 
guide. There a company had t>een formed with the object of 
purchasing a coffee plantation in Madras. The company had 
secured a purchase agreement from the owner’s agent. In order to 
raise the necessary funds the shares were to be sold. The directors 
agreed with the plaintiff, a memtier of the stock exchange, that he 
should sell the shares. They paid him £100 down and agreed to 
pay £400 when all the shares were sold. In February, 1863, the 
owner of the plantation repudiated his agent’s act in entering into 
the contract. Rather than enter into litigation the directors wound 
up the company but never spoke to the plaintiff about the matter. 
The plaintiff, who learned of the trouble only in May, sued for 
£400. By consent a verdict was entered for that amount but the 
legal right to recover and the proper amount of the damages were 
left for the Court en banc to decide.

Several of the Judges criticised the directors for not speaking 
to the plaintiff. Willes, J., said (17 C.B. (N.S.), at 742):—

The directors should then at once have called upon the plaintiff and 
arranged with him . . Probably the plaintiff would then have
estimated his chance of getting his £400 at less than he did before. .
The result is that the plaintiff is entitled to receive the £400 less an allowance 
for the risk. It is extremely difficult to say what sum should represent that 
risk, but upon the whole I am disposed to agree with the rest of the Court 
that £250 will be a reasonable compensation.

Bylcs, J., said, at p. 742 (17 C.B. (N.S.)):—
With their motives we have nothing to do. Be their reasons good or 

bad the plaintiff is entitled to a verdict. They have broken their contract 
and the plaintiff must be compensated for it. As to what the compensation 
should lie I will only say that in the uncertainty in which we find ourselves 
all we can say is that the damages should be more than nominal and (perhaps) 
less than the £400. Considering all the circumstances acting as a jury we 
think we do right in saying that the proper measure is £250.

Keating, J., however, ]X)inted out that the act of the directors 
in winding up the company was not wrongful or voluntary and 
concluded by saying (at p. 743) : “We think the justice of the case 
will be met by awarding the plaintiff £250—each party paying 
their own costs of the rule.”
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Now no doubt the wrong done by the defendant here was much 
more serious than any wrong done by those directors. Hut on 
the other hand Inchbald had the exclusive right of selling the 
shares. Here the chance of reward was much more slender 1 Krause 
it was exposed to the daily possibility of the unfettered action of 
Policy and his other agents. Moreover, them can be no doubt 
that Onsum would have l>een entitled at a critical moment, in 
order not to lose a proposing purchaser but to close with him at 
once, to reduce the price within reasonable limits even without 
taking time to consult Nunnellv. Nunnelly had himself offered 
Policy to handle the matter at $1 an acre commission.

While, therefore, I think the trial Judge was right as to the 
liability I think he went slightly astray in not making a proper 
allowance for the risk of entire failure to which Nunnelly’s project 
was continually exposed. Moreover, the fact that Onsum in 
pushing a sale declared the place to l>e worth $12.50 is not, I think, 
sufficient ground for finding that he would have given that sum for 
it himself or that it was really worth that much. If Onsum is to 
be charged on a basis of liability to account I think it should onlv 
be for what would have l>eon a reasonable amount for him to 
accept atx>ve $10 an acre but under $12.50, without consulting 
Nunnelly. Or if it is looked upon as a claim for damages for breach 
of contract then I think the projx*r allowance for risk would lead 
to much the same result.

I would, therefore, allow7 the appeal and reduce the judgment 
to the sum of $350 and costs. As to the costs of the appeal there 
has been a partial success for Inith and, while this might not l>c a 
sufficient ground for depriving the appellant of all his costs, taking 
all the circumstances into consideration I think justice will l>e 
best served by allowing the appellant to tax the disbursement 
costs of his appeal book but giving no other costs of the apix*al to 
either party.

Beck, J., concurs with Stuart, J.
Appeal allowed: damages reduced.

ALTA.

8. C.

Nunnelly

Beck, J.



608 Dominion Law Reports. [56 DX.R.

CAN. TREMBLAY v. HYMAN.

Ex C. Exchequer Court of Canada, Quebec Admiralty District, Madennan, D.L.J.A.
May 21, 1920.

Shipping (§ I—1)—Collision in harbour—“Inevitable accident”— 
Burden ok proof—Reasonable care.

The owners of u vessel whose master has taken all the precautions 
that a man of prudence and skill, acting reasonably, would have taken, 
are not liable for damages resulting from inevitable accident due to the 
vessel breaking her moorings during a severe storm.

I The “Mar/tenia” (1872), L.R. 4 I\C. 212; The “Merchant Prince,” 
(181121 I'. 171*, referred to. See Annotations, Shipping, 11 D.L.R. 1)5, 
Collisions on High Seas, 34 D.L.R. 8.]

Statement. Action in jtersonam by the owners of the steam barge 
“A. Tremblay” claiming the sum of $5,819.36 for damages occa­
sioned by the defendant's schooner “Beatrice S. Mack” colliding 
with the “A. Tremblay” whilst moored at Fox River wharf, in the 
Province of Quel>ec.

F. E. Meredith, K.C., and A. H. Holden, K.C., for plaintiffs.
E. Languedoc, K.C., for defendants.
Maclennan, D. L. J. A.:—This is an action in ptrsonam by 

the owners of the steam barge “A. Tremblay” claiming the sum 
of $5,819.36 for damages occasioned by a collision with the defend­
ants’ schooner “Beatrice S. Mack” at Fox River wharf, in the 
Province of Quebec, on November 15, 1918, and for costs.

The plaintiffs allege in their statement of claim substantially: 
that tietween one and two o’clock on the morning of November 
15, 1918, their steam barge “A. Tremblay,” whilst on a voyage 
from Quelicc to (laspe and way ports, was lying moored alongside 
Fox River wharf where she had been all the day previous, that 
the defendants’ sailing vessel “Beatrice S. Mack” was also moored 
to the wharf tietween the “A. Tremblay” and the outer end of 
the wharf, when suddenly, about 1.30 a.m., those on board the 
“A. Tremblay” heard the Master of the schooner call out that 
his moorings had l>een carried away, and shortly afterwards the 
schooner collided with the barge causing the latter great loss 
and damage; that those on board the schooner improperly neg­
lected to take in due time proper measures for avoiding the collision 
which was entirely due to the defective and improper mooring 
and want of due care and skill on the part of the schooner’s Master 
and crew, and plaintiffs claim for a declaration that they are 
entitled to damages and costs and such further relief as the nature 
of the case may require.
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The defendants by their statement of defenec admit that 
they were the owners of the schooner “Beatrice S. Mack” which, 
on November 14, 1918, was lying moored to the wharf at Fox 
River, her stem l>eing towards the shore, and on the morning of 
that day plaintiffs’ steam barge arrived at Fox River and moored 
at the same wharf close astern of the schooner with her bows 
towards the shore, the two vessels being stem to stem in dose 
proximity to one another, and during the afternoon and evening 
of that day the wind and sea gradually arose until 9 p.m., when 
they reached the height of a heavy gale from the northeast, which 
further continued to increase in violence making it impossible for 
the schooner to leave her berth or put to sea; that every possible 
precaution was taken to make the schooner absolutely fast both 
by hawsers and ground tackle; that she was heavily anchored 
and attached to the wharf as securely as could possibly be done; 
in addition to her usual hawsers a wire cable and heavy manila 
hawsers were borrowed to secure her; that by two o'clock on the 
morning of November 15 the wind had reached hurricane force 
and the sea was running at such a height that it reached half way 
up the masts of the schooner and was continuously breaking over 
the wharf and the schooner, the storm lieing the worst within the 
memory of the inhabitants of the locality; that those on board 
the schooner used every jMJssible effort which good seamanship 
and determination could devise or apply to see that the hawsers 
strained evenly and that the schooner kept her l>erth, but shortly 
after 2 a.m., the wharf moorings parted and the schooner started 
to drift towards the short1 and in doing so her main boom came 
into contact with the stem of the “A. Tremblay,” injured the 
planking thereof and carried away part of the railing surrounding 
the superstructure; that at the time the schooner had received 
and was receiving very severe injuries and was ixmnding heavily 
against the wharf and bottom and it was then resolved that the 
only chance for the safety of those on board w as to slip her anchor 
chain and let her go ashore, which was done; after the collision, 
the “A. Tremblay” was found to lie aground at her bows at low 
tide but got off under her own steam and proceeded to sea and was 
navigated without repairs, subsequently went ashore at lie Rouge, 
and later on was in collision at or near Qucltec, and the only 
damages caused by the contact l>ctwecn the schooner and the
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“A. Tremblay” is of little or no pecuniary consequence, and the 
damages resulting from the said contact or collision is due to 
tV* major and the act of God and is in no respect or manner imput­
able to the defendants.

The plaintiffs by their reply deny the statement contained 
in the defence, except the admission tliat defendants were the 
owners of the schooner and that, early in the morning of November 
15, 1918, she parted her wharf moorings and started to drift 
towards the shore.

The schooner “Beatrice S. Mack,” 100 ft. long, 24 ft. wide, 
drawing 13 ft. aft and 8 ft. forward and having a crew of 6 all told, 
and of 99 tons net register, arrived at Fox River wharf, in the 
Province of Quebec, on the morning of November 13, 1918. As 
she approached the wharf a large anchor weighing about 1,200 
pounds on a chain suitable for a 250-ton ship was put out and the 
schooner moored on the southwest side and near the outer end of 
the wharf running out atiout 900 ft. from the shore. The anchor 
was leading forward with 45 or 50 fathoms ot chain. The schooner 
was moored to the wharf by two manila lines leading forward 
and one aft. Cargo was discharged during that and the following 
day. On the following morning, November 14, the plaintiffs’ 
steam barge, 111 ft. long, 28 ft. wide, and having a registered 
tonnage of 147 tons, arrived and tied up to the same side of the 
wharf facing the shore and a short distance astern of the schooner. 
Between 4 and 5 p.m., on Noveml>er 14 there were indications 
of bad weather ahead; the moorings of the plaintiffs’ barge were 
doublet! and the Master of the defendants’ schooner borrowed a 
half-inch wire cable and two large manila haw sers two and three- 
quarters in diameter and having a circumference of seven and 
three-quarter inches. These two large hawsers were put out as 
“springs,” one being attached from the foremast forward to the 
wharf, the other from the aftmast and attached to the wharf 
leading astern. When these and other additional lines were 
put out the defendants’ schooner had 5 lines and the anchor 
leading forward and 4 lines leading aft. These lines were consid­
ered by the Master of the schooner, who had over 20 years’ exper­
ience as a seaman, to be sufficient to securely hold the schooner 
in safety. The weather during the evening became very bad; 
there was another hawser on board one and a-quarter inches in



56 D.L.R.] Dominion Law Reports. 611

diameter and five indies in circumference which the Master tried 
to put out later, hut was unable to do so owing to the sea coming 
over the wharf and the Mind which was blowing hard from the 
northeast. As the night advanced the Mind increased and the 
sea liecame more tempestuous until the storm reached its height 
near midnight. The wharf ran out to the northwest, the Mind 
Mas from the northeast and the sea came against the wharf practi­
cally at right angles, went over it to a depth of 8 or 10 feet and 
then over the schooner, carrying away barrels on the Mharf and 
anything that Mas loose on the schooner; some skyl'ghts on the 
schooner also Merc broken. During the night all possible atten­
tion Mas given to the lines on the schooner, slacking them when it 
Mas necessary, in order that they might all work together. At>out 
2 a.m., on the morning of Novçmlier 15 when the Mind Mas blowing 
M'hat several of the witnesses called a gale, a heavy sea, which 
some of the witnesses called a tidal wave and others un raz de marée, 
came over the wharf and schooner and the lines leading forward 
from the schooner to the wiiarf parted, the anchor dragged and 
the schooner began to drift astern, its main boom came into col­
lision with the barge and l>egan to beat violently against it. As 
the anchor was dragging and it was impossible to put to sea, the 
Master of the schooner thought it more prudent to let the anchor 
go and drift ashore in the hope of saving the lives of his crew. The 
schooner went ashore and liecame a total loss. The evidence 
shews that the storm was one of the worst which had occurred 
within the memory of the witnesses on the Gaspé coast. Several 
fishing boats and barges at Fox ltiver and in the vicinity were 
driven ashore during the night.

In this case the plaintiffs' barge was moored to the wiiarf when 
the defendants' schooner broke loose from its moorings and collided 
with the barge. These facts are established by witnesses called 
on plaintiffs’ behalf and constituted a primA fàcie case against 
defendants, and the onus of proof was then shifted and the defend­
ants were called upon to explain the cause of the collision and 
that it was due to inevitable accident. The defence of inevitable 
accident is well known in maritime law and the principles ujion 
which it is applied are stated in the following cases:—

In The “Europa,” 14 Jurist 627, Dr. Lushington said, at page 
629:—
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Inevitable accident is where one vessel, doing a lawful ret, without any 
intention of harm, and using proper precaution to prevent danger, unfor­
tunately hapjiens to run into another vessel. But it should be
observed, that the caution which the law requires is not the utmost caution 
that can l>e used. The law is not so extravagant as to require that a man 
should possess that mind, and understanding, and firmness of purpose, as 

MscleenaB, always to do what is right to the very letter. If it were so, it is obvious that
D.LJ.A. the demands of the law would be seldom satisfied. It is sufficient that a

reasonable precaution lie taken, such as is usual and ordinary in similar cases— 
such as has been found, by long exi»erience, in the ordinary course of things, 
to answer the end —the end being the safety of life and property.

In The " Thomat Powell” v.T he “Cuba” (1866), 14 L.T. 603, 
Dr. Lushington said:—

To constitute an inevitable accident it was necessary that the occurrence 
should have taken place in such a manner as not to have been capable of l>eing 
prevented by ordinary skill ami ordinary- diligence. We were not to expect 
extraordinary skill or extraordinary diligence, but that degree of skill and that 
degree of diligence which is generally to "be found in persons who discharge 
their duty.

In The “ i’hla” (1867), 19 L.T. 89, Dr. Lushington said at p. 
90:—

Inevitable accident is that which a party charged with an offence could 
not possibly prevent by the exercise of ordinary care, caution and maritime 
skill. It is not enough to shew that the accident could not be prevented 
by the partv at the very moment it occurred, but the question is, what pre­
vious measures have been adopted to render the occurrence of it less prob­
able? . The caution which the law requires is not the utmost that
can be used, it is sufficient that it be reasonable, such as is usual in ordinary 
and similar «ases, such as has been found by long experience in the ordinary 
course of things to answer the end, that end lieing the safety of life and prop­
erty. I bring your attention particularly to that, because we must not expect 
in vessels of this kind, that the master and crew should be possessed of such 
ordinary nautical skill that they would be quite certain to discover that 
which is the best to be done, and quite certain to do it ; but we look at the 
general degree of intelligence, care, and caution which we find in people of the 
same description.

In The “Marpesia” (1872), L.R. 4 P.C. 212, Sir James Covile, 
in rendering the judgment of the Privy Council, said at pp. 
219-220:—

In the case of The “Bolino” (1844), 3 Notes of Cases 208 at 210, Dr. 
Lushington says:—“With regard to inevitable accident, the onus lies on 
those who bring a complaint against a vessel, and who seek to lie indemnified— 
on them is the onus of proving that the blame does attach upon the vessel 
proceeded against ; the onus of proving ineitvable accident does not necessarily 
attach to that vessel; it is only necessary when you shew a primâ facie case of 
negligence and want of due seamanship.” Again, in the case of "The Virgil” 
(1843), 2 Wm. Rob., p. 201 at 205, the same learned Judge gives the definition 
of inevitable accident:—“In my apprehension, an inevitable accident in point
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of law is this: viz., that which the party charged with the offence could not 
possibly prevent by the exercise of ordinary care, caution and maritime skill. 
If a vessel charged with having occasioned a collision should be sailing at the 
rate of 8 or 9 miles an hour, when she ought to have proceeded only at the 
speed of 3 or 4, it will be no valid excuse for the Master to aver that he could 
not prevent the accident at the moment it occurred, if he could have used 
measures of precaution that would have rendered the accident less probable.” 
Here we have to satisfy ourselves that something was done or omitted to be 
done, which a person exercising ordinary care, caution and maritime skill, 
in the circumstances, either would not have done or would not have left 
undone, as the case may be.

In The “William Lindsay" ( 1873), L.R. 5 P.C., 338, Sir Montague 
E. Smith, in delivering the judgment of the Judicial Committee, 
said at p. 343:—

The master is bound to take all reasonable precautions to prevent his 
ship doing damage to others. It would lie going too far to hold his owners 
to be responsible, because he may have omitted some possible precaution 
which the event suggests he might have resorted to. The true rule is that he 
must take all such precautions as a man of ordinary prudence and skill, 
exercising reasonable foresight, would use to avert danger in the circumstances 
in which he may happen to be placed.

In The “Merchant Prince," [1892] P. 179., in the Court of 
Appeal, Lord Esher, M.R., at p. 187, said:—

The great object of the Judges in Admiralty eases has been to lay down 
a plain rule to govern the acts of sailors, and not to have niceties of argument 
about what they are to do; and the plain rule which they have laid down is 
this:—Unless you can get rid of it, it is negligence proved against you that 
you have run into a ship at anchor. . . . The only way for a man to
get rid of that which circumstances prove against him as negligence is to 
shew that it occurred by an accident which was inevitable by him, that is an 
accident the cause of which was such that he could not by any act of his have 
avoided its result. He can only get rid of that proof against him by shewing 
inevitable accident, that is by shewing that the cause of the collision was a 
cause not produced by him, but a cause the result of which he could not avoid. 
Inevitable means unavoidable. Unavoidable means unavoidable by him.

Fry, L. J., p. 189, said:—
The burden rests on the defendants to shew inevitable accident. To 

sustain that the defendants must do one or other of two things. They must 
either shew what was the cause of the accident, and shew that the result of 
that cause was inevitable; or they must shew all the possible causes, one or 
other of which produced the effect, and must further shew with regard to 
every one of these possible causes that the result could not have been avoided. 
Unless they do one or other of these two things, it does not appear to me that 
they have shewn inevitable accident.

And at p. 190:
An inevitable accident is, according to the law laid down in the case of 

The “Marpesia” that which cannot be avoided by the exercise of ordinary 
care and caution and maritime skill.
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The “Merchant Prince” is now regarded as the leading English 
case on the defence of inevitable accident and lias been followed 
in a numt>er of cases in the Canadian Courts, some of which are 
referred to in Mayers Admiralty I^aw and Practice, pp. 146-147.

The immediate cause of the collision in this case» was the irresis­
tible force of the wind and waves, which caused the moorings 
of the schooner to break, and the question which the Court has to 
decide is:—Did the Master of the schooner, on the evening pre­
ceding, exercise ordinary care, caution and maritime skill when he 
tied up his schooner for the night with 5 lines and an anchor 
leading forward and 4 lines leading aft? Were these all the 
reasonable and ordinary precautions, in the circumstances of the 
case, which a Master in his ]>osition and for a vessel of the size 
of the defendants’ schooner, should have taken to ensure her 
safety? As has been said by Dr. Lushington, the caution which 
the law requires is not the utmost caution which can lie used, and 
we are not to expect extraordinary skill, but it is sufficient if the 
caution and skill be reasonable and such as is usual in ordinary 
and similar cases. The schooner war a small vessel of 99 tons and 
we must not expect in vessels of that kind that the Master and 
crew should l>e possessed of such extraordinary nautical skill that 
they would l>e quite certain to discover and apply what was the 
very best thing to lie done. The true rule as laid down by the 
Privy Council is, that the AfasUr must take all such precautions 
as a man of ordinary prudence and skill exercising reasonable 
foresight would use to avert danger in the circumstances in which 
he may happen to lie placed, and his owners are not to be held 
responsible for what cannot be avoided by the exercise of ordinary' 
care, caution and maritime skill. Until late in the afternoon 
lx»fore the accident the schooner was moored by the anchor and 
two lines leading forward and one line leading aft. These lines 
were 5 inches in circumference and about one inch and a half in 
diameter. When the additional lines were put out there were 
5 lines and the anchor leading forward and 4 lines leading aft. 
The large lines, one forward and one aft, had a circumference 
of seven and three-quarter inches. A reference to standard 
engineering works of authors of repute shews that the breaking 
strain of the large lines was about 20 tons each, and the small 
lines 9 or 10 tons each, which shews that there must have l>een
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a tremendous strain on the forward lines before they broke. The 
schooner was moored on the lee side of the wharf and the moorings 
only gave way when the tidal wave came over wharf and schooner 
to a depth of 8 or 10 feet. It is established that the storm was 
one of the w orst on the Gas] é coast during the last 25 years. Other 
shipping at Fox River was driven ashore by the force of the storm. 
When the forward moorings of the schooner parted, it is proved 
that it was quite impossible for the schooner to have put to sea. 
The Master of the plaintiffs' large had chosen the lierth where he 
tied up immediately astern of the schooner and so close to the 
schooner that as soon as the schooner broke loose its boom came 
into contact with the barge. Plaintiffs' counsel suggests! that 
another small anchor on board the schooner should have been used. 
That anchor was ready for use and had a chain attached to it, 
but it was quite impractical >le to make any effective use of it 
when the mooringR parted. The plaintiffs also suggested that 
another cable which the schooner had on board should have l>een 
put out when the weather got dirty, but it is proved that in the 
course of the night, when the sea l>ecame Ixiisterous and the wind 
high, it was impossible for any one to go on the wharf and attach 
any additional ropes or cables to the posts on the wharf.

This cast1 has to be considered in the light of the situation 
on the evening l>efore the accident, and I have to decide if the 
Master of the schooner omitted to do something which a person 
exercising ordinary care, caution and maritime skill in the cir­
cumstances would not have left undone. The violent storm with 
the tidal wave which came on some hours later could not have 
been foreseen. The additional moorings in the circumstances 
were more than sufficient under ordinary circumstances, they 
were in fact extraordinary' precautions against the possibility 
of a bad night, but unfortunately proved insufficient and, in my 
opinion, it would l>e going too far to hold the owners responsible 
because the Master had not the extraordinary foresight to take 
some additional measures which would have withstood the force 
of the wind and sea in one of the worst storms ever known on the 
coast.

Evidence was adduced at the trial as to the extent of the 
damages to the plaintiffs' barge and the cost of the rejiairs, but 
I refrain from expressing any opinion in this phase of the cast1, as
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Tremblay the accident, and that the defence of inevitable accident lias lieen 
fully established.

In these circumstances, the loss must rest where it has fallen,
Il arien nan, 

D.L.J.A. and there will be judgment dismissing the action with costs.
Judgment accordingly.

B. C. BERNSTEIN v. ERICKSON.

C. A. British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Gallihrr, 
McPhillipn and Ettertx, JJ.A. January 4, I9tl.

Insurance (§ V B—195)—Contract with agent to divide commission— 
Illegality—Deduction krom premium—Recovery or by com-

It is illegal, under sec. S3 of the Insurance Act, 7-8 Geo. V. 1917 (Can.), 
eh. 29, for an insurance agent to induce a |x»rson to make application for 
insurance by promising that he will share his commission with him and 
where the premium sued for forms part of such forbidden transaction it 
cannot be recovered.

Statement. Appeal by defendant from a County Court judgment in an 
action to recover the balance alleged to lie due on an insurance 
policy. Reversed.

Edith L. Patterson, for appellant.
E. R. Sugarman, for respondent.

Macdonald,
C.J.A. Macdonald, C.J.A.:—By sec. 83 of the Insurance Act, 7-8 

Geo. V. 1917 (Can.), eh. 29, discrimination and rebating are 
forbidden. The statute (sec. 83) forbids any insurance agent to 
"assume to make any contra't of insurance or agreement as to 
such contract, whether in respect of the premium to be paid or 
otherwise other than is plainly expressed in the policy issued," 
and it further declares, “nor shall any such company or any officer, 
agent, solicitor or representative thereof, pay, allow or give, or 
offer to pay, allow or give, directly or indirectly as an inducement 
to insure, any rebate of premium payable on the policy."

There are no special provisions in the policy with regard to 
transactions of the character in question in this action. The 
policy provides that it shall not come into force until the premium is 
paid, it provides a special form of receipt of premuim to be signed by 
designated officers and provides for payment at the head office 
unless specified otherwise.
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The plaintiff, an insurance agent, induced the defendant to make 
application for insurance» in the Confederation Life Insurance 
Co. on the promise that he would share his commission with the 
defendant. I quote the plaintiff's own words:—

Q. Did you give him %nv other valuuhle tiling, no matter of how slight 
value, in connection with this transaction, other than this policy you have 
mentioned? A. Yes, I told him 1 would give him a commission off some of 
my commission.

The defendant confirms this and says the plaintiff agreed to a 
rebate of $40 or $50 if lie (defendant) would accept the policy. 
Some time after the policy was delivered, promissory notes were 
taken by the plaintiff for 3 sums of $35 each, totalling in all $105, 
but none was taken for the difference between this sum and the 
premium which was $150. The plaintiff in his evidence says that 
that sum was to have lieen paid in cash, but it never was paid, and 
on the evidence referred to I find that it was not to lie paid. 
Respondent’s counsel referred us to Farmers' Mart, Ltd. v. Milne, 
[1915] A.C. 106, at 113. What is discussed at that jwige is not in 
point here sin<** here the premium sued for formed part of the 
forbidden transaction. The plaintiff cannot get on without invok­
ing the contract which was that the premium should lie $105 
instead of $150.

I would therefore allow- the appeal and dismiss the action.
Martin, J.A., would allow the appeal.
Galliher, J.A.:—I think it is established by the evidence that 

as an inducement to the defendant to take out the insurance the 
plaintiff agreed to allow- the defendant a part of his commission. 
This is prohibited by sec. 83, 7-8 Geo. V. 1917, ch. 29. Section 84 
of the same Act imposes a penalty for so doing and it is a recurring 
penalty as it provides for a first and for a second and subsequent 
offences.

It is not a provision affecting revenue such as the Customs or 
Inland Revenue Acts, and I think we must therefore take it to l>e 
an Act for the protection of the public and if such, what is here set 
up in defence is prohibited by statute and consequently illegal.

Victorian Daylesford Syndicate Ltd. v. Doll, [1905] 2 Ch. D. 024. 
See also the remarks of their Lordships of the Privy Council in 
Farmers' Mart, Ltd. v. Milne, [1915] A.C. 106.

The appeal should be allowed.

B. C.

C. A.

Bernstein

Erickson.

Msedonald,
C.J.A.

Martin, J A. 
Galliher. I A.
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McPhillips, J.A.:—This appeal is in small eoni]>ass, ami in 
mv opinion must succeed.

The evidence as adduced at the trial fails to establish any 
liability uj>on the ap]x‘llant to repay the moneys the respondent 
claims he paid to the ('onfederation Life Association, being the 
premium upon a policy of lift* insurance, no previous request, 
express or implied l»eing shewn. The principle of law is dealt with 
by Coaens-Hardy, M.H., in In rc National Motor Mail-Coach Co. 
Ltd; v. Clinton’« Claim, [1908] 2 Ch. 515, at 523, where he says:—

In my opinion Hwinfen Kady, J., was quite right when he said: “There 
is no foundation for any such general proposition. Indeed, the contrary is 
well settled. If A. voluntarily pays B’s. delft, B. is under no obligation to 
repay A. There must be a previous request, express or implied, to raise such 
an obligation, and in this respeet I ean see no difference between the discharge 
of e statutory liability and the discharge of a contractual liability.”

Further, even if there had been a sufficient request in law— 
I>ayment of the premium was not proved—the mere procurement 
of the policy and even the delivery thereof by the company 
would not establish an enforceable contract against the company 
unless payment was made and evidenced by the issuance of the 
official receipt, the terms of the policy so provide, and the onus 
probandi was upon the respondent to prove this, which was not 
done. But apart from the non-establishment of any obligation 
upon the part of the appellant to repay the respondent, there is an 
insuperable difficulty in the way of the respondent in lieing entitled 
to sustain the judgment under appeal. The facts prove an illegal 
transaction. The Insurance Act, 7-* Geo. V. 1917, ch. 29, sec. 
83 (1), reads as follows:—

No such life insurance conqiany shall make or permit any distinction or 
discrimination in favour of individuals between the insured of the same class 
and equal expectation of life in the amount of premiums charged, or in the 
dividends payable on the policy, nor shall any agent of any such company 
assume to make any contract of insurance, or agreement as to such contract, 
whether in respect of the premium to be |>aid or otherwise, other than as 
plainly expressed in the policy issued ; nor shall any such company or any 
officer, agent, solicitor or representative thereof, pay, allow or give, or offer 
to pay, allow or give, directly or indirectly, as inducement to insure, any 
rebate of premium payable on the policy, or any special favour or advantage 
in the dividends or other benefits to accrue thereon, or any advantage by way 
of local or advisor)' directorship where actual service is not bond fide performed, 
or any paid employment or contract for services of any kind, or any induce­
ment whatever intended to be in the nature of a rebate of premium; nor shall 
any fierson knowingly receive as such inducement any such rebate of premium 
or other such special favour, advantage, benefit, consideration or inducement ;
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nor shall any such company or any officer, agent, solicitor or representative 
thereof give, sell or purchase as such inducement, or in connection with such 
insurance, any stocks, I Kinds, or other securities of any insurance company 
or other cor|Miration, association or partnership.

The evidence disclosed that the respondent, the agent, made a 
contract with the apjxdlant to give him the Ixnefit of a rebate of 
the premium : “Yes, I (the respondent) told him (the appellant) 
I would give him a commission off some of my commission.M

It is clear upon the facts that an illegal transaction has been 
proved. To establish the amount that the respondent claimed from 
the appellant, it was necessary to give in evidence how the amount 
was made up. Therefore the Court is precluded from giving effect 
to the transaction, it Ixung an illegal one.

I cannot accede to the contention of the counsel for the respond­
ent that the judgment of Lord Dunedin in Farmers’ Mart, Ltd. 
v. Milne, [1915] A.C. 10ti, would enable the respondent to escape 
from the situation the facts place him in, Lord Dunedin said, at 
pp. 113-114:—

But . that does not quite end the matter, because it might
be said that the persons who really are prejudiced in this way ere the other 
creditors, and this is not a matter with which the defenders have anything 
to do. There again I think the matter has been settled by a long course of 
decision,. The test was laid down in the case of Simpson v. Moss (1816), 
7 Taunt. 246, 129 E.R. 99, md the head-note there expresses it perfectly 
correctly: “The test, whether a demand connected with an illegal transart ion, 
is capable of lieing enforced at law, is, whether the phintiff requires my aid 
from the illegal transaction to establish his case.” The same thing was again 
said in the case of Fivaz v. A’icholls (1846), 2 C.B. 501, 135 E.R. 1042. Tindnl, 
C.J., “I think that this case may be determined on the short ground that the 
plaintiff is unable to establish his claim as stated upon the record, without 
relying upon the illegal agreement originally entered into between bin self 
and the defendant.” It was repeated again in Taylor v. Chester (1869), 
L.R. 4 Q.B. 309, at p. 314, where Me'lor, J., says, “The true test for deter­
mining whether or not the plaint iff and defendant were in pari delicto"— 
he is there referring to the words of I/>rd Mansfield in the leading case of 
Holman v. Johnson (1775), 1 Cowp. 341, 98 E.R. 1120—“is by considering 
whether the plaintiff could make out his case otherwise than through the 
medium and by the aid of the illegal transaction to which he was himself a 
party.” And it was again applied in Scott v. lirm n etc. Co., 118921 2 Q.B. 724.

Now taking that test here, it seems to me to solve the whole matter. 
The pursuers have solved it for themselves, because they cannot get the 
accounting which they seek without getting it through the aid of that very 
clause which I have already Slid was illegal; they want that very clause to 
help them. . There are certain cases where an agreement is so
divisible that it may be that ... the plaintiff can enforce his demand
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without having recourse to the illegal part of the agreement ; but here they 
cannot do so, because the only reason why they want this accounting is in 
order that when the money has been pooled they may lie allowed to get 
twenty shillings in the pound, and that in these three transactions set forth.

The illegality of the contract was pleaded by the appellant, 
but even if it had not been it was the duty of the Court to deal 
with the illegality of its own motion. See Xorth Western Salt Co. 
v. Electrolytic etc., Co., [1913] 3 K.B. 422 (reversed, [1914] A.C. 
461).

In my opinion the appeal should l>e allowed, and I wish to add 
my sense of indebtedness for the argument of Miss Patterson, the 
counsel for the appellant, being a brief but most cogent argument, 
which greatly assisted the Court.

Eberts, J.A.:—Would allow the appeal.
Appeal allowed.

HART ▼. BOUTILIER.
Supreme Court of Canaria, Fitzpatrick, C.J., Davies, Idington, Duff and 

Anglin, JJ. Decemiter 11, 1916.

Reformation of instruments (6 I—1)—Deed—Wrong description or 
property—Mutual mistake—Rectification—Delay.

Where the Court is satisfied from the evidence, oral and documentary, 
that the true agreement between the parties was for the sale and purchase 
of the whole of the premises then occupied by the vendor, the Court will 
rectify the deed so as to carry out the true intention. The acceptance 
by the purchaser of a deed drawn a few days after the agreement has been 
made, by the vendor’s solicitor, containing a description which would not 
convey to the purchaser’s mind that he was only getting part of the 
premises which he has bought, does not estop him from seeking to establish 
liis rights within a reasonable time after he has found out or should have 
found out his mistake. Nor will failure to examine the deed and discover 
the error for nearly four years after its receipt prevent the Court from 
granting relief where no dispute has arisen during that time as to the 
purchaser’s right to occupy the whole premises.

Appeal by plaintiff from the judgment of the Supreme Court 
of Nova Scotia, (1916) 28 D.L.R. 791, 60 N.8.R. 211, in an action 
by a purchaser to have a deed rectified. lie versed.

E. /'. A Itison, K.C., for appellant.
T. S. Rogers, K.C., and J. A. Knight, K.C., for respondent. 
I'itxpa trick, C.J.:—This is an action brought in June, 1915, 

to amend a deed of sale passed in July, 1909, on the ground of mis­
description of the property sold.

The facts arc very fully discussed hv the trial Judge, Harris, J., 
and by itussell, J., in the Court of Appeal (1916), 28 D.L.R. 791, 
50 N.8.H. 211, and 1 must confess after a careful |>erusal of the
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evidence that it is impossible lor me to say that there was mutuality 
of mistake with respect to the boundaries of the property conveyed, 
or, in other wonts, that the property which was the subject matter 
of the contract of sale was not properly descril>ed in the deed.

On the one hand, the memorandum prepared by the respondent 
at the time the negotiations wrere first entered upon would seem to 
support the appellant’s contentions and there is some corrol>oration 
in the fact that he apparently entered into possession, after the 
execution of the deed, of all of the larger portion of the property 
now claimed.

On the other hand, it is quite certain that the appellant received 
the title to the Holland lot to lie submitted to his solicitor for the 
purpose of making the usual searches. It is equally certain that the 
solicitor drew the api>cllant’s attention to the fact that in the 
north-easterly boundary line as descrilfcd in that deed there was 
a “jog” which should not have been there if the description 
included l>oth properties; and the most weighty circumstance, in 
my judgment, in support of respondent’s position is the fact that 
the appellant himself prepared the plan (Ex. Wa) from the descrip­
tion given in the title to the Holland lot and attached it to the deed 
which he now seeks to have rectified. Buchanan, an independent 
witness, speaks of having seen this plan annexed to the deed twice 
at an interval of 4 years. If that evidence is accepted, and no 
attempt is made to discredit Buchanan, then the apj>ellant must 
have known that he was not buying the Burton lot which he now 
claims. This evidence which in my opinion is most important 
does not seem to have received much, if any, consideration from 
the trial Judge, Harris, J. There is also the conversation detailed 
by the witness Peverell, which is certainly not consistent with 
appellant’s contentions. There are other circumstances fully 
referred to in both Courts l>elow which work for and against the 
contentions of both parties. On the whole I am of opinion that in 
so far as this Court is concerned we are not in a position to say the 
presumption that the decision appealed against is right has l>een 
overcome.

The most that can \)e said is that the parties to the deed wvre 
thinking of different areas and if the vendor intended to sell a less 
quantity for the stipulated price than the purchaser thought he 
was buying, then the contract is void. We should not make a new
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contract except we are absolutely certain that in ro doing we are 
rectifying a mistake and giving effect to the clearly proved inten­
tion of the parties. They have chosen to make a solemn contract 
under seal and we must not substitute another for it except upon 
evidence which is reasonably free from doubt. Rectification can 
lie granted only if the mistake is mutual and the evidence of the 
mutual mistake is clear and unambiguous. We must also l>ear in 
mind that if the error in the description is attributable to the 
appellant’s own negligence1 rectification cannot l>e granted and he 
certainly, when he made the plan (Ex. Wa), and when he con­
sulted his solicitor, had ample opportunity to ascertain how far 
the description given in the deed corresponded with the boundaries 
of the property on the ground.

As presented on this appeal, this is a case for rescission rather 
than for rectification. The mistake was not mutual, and if there 
was mistake cm one side and mala fide* on the other, which is the 
alternative suggestion—Itecause the deed does not give effect to 
the true intention of the parties as previously expressed in the 
memorandum prepared by the respondent who now seeks to take 
advantage of the purchases—he should tie put to election 1 etween 
rescission and rectification according to plaintiff’s view, (larrard 
v. FrankiU (1862), 30 Reav. 445, 54 E.R. 961.

1 am to confirm.
Davies, J.:—This is an appeal from the judgment of the 

Supreme Court of Nova Scotia, 28 D.L.R. 791, 50 N.S.R. 211, 
reversing a judgment given by the trial Judge, Harris, J., decreeing 
the reformation and rectification of a deed of certain lands at 
Bedford, N.S., given by the defendant to the plaintiff, by including 
therein a piece of land mutuallv intended to l>e embraced in it 
but which had lieen excluded by the description.

As to the law which governs in such cases and the character 
and extent of the evidence required in order to obtain such re­
formation and rectification, there does not seem to he much dif­
ference of opinion between the statements of it made by the trial 
Judge and those of the Judges in the Court of Appeal.

The trial Judge says:—
It will be seen that there is a fiat contrailiction between the parties as 

to the original agreement, ami if there was nothing in the case except the 
evidence of two equally credible witnesses, that would, of course, settle the
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difficulty I have to deal with, l»ecauae the plaintiff's case must lx- made out 
by evidence that is clear and convincing, and upon testimony that is unexcep­
tionable, both with regard to the agreement actually made and the mutuality 
of the mistake. Provincial For Co. v. Tennant (11)15), 21 D.LR. 23ft, 48 
VMM. 689.

Russell, J., in the Court of Appeal, nay*, 28 D.L.R., at 792:—
It may or may not he correct to say that the mutual mistake must he 

proved as in a criminal case beyond any reasonable doubt. However that 
may be, I think the concensus of authority is to the effect that something more 
is required than such a mere preponderance of evidence as would suffice if it 
were not sought to impose upon the defendant a contract different from that 
which lie on his jxirt declared he intended to make and which is found in the 
document solemnly signed, sealed and delivered as the concluded act of the 
parties,
and windn up his judgment by saying that the plaintiff “has not 
proved by convincing evidence that the defendant ever intended 
to part with anything l>eyond the Holland lot.”

Ixmgiey, J., 28 D.L.R., at 794, quoting with approval from a 
judgment of Barker, C.J., of New Brunswick, said: “The evidence 
should i>c so strong and convincing ns to leave no reasonable doubt 
that the mistake has lieen made,” and winds up by stating his 
own opinion that the evidence “must l>e clear and unmistakable, 
indubitable,” while Chishobn, J., says: “I have gnat doubt, 
however, that in a ease claiming the reformation of a deed, the 
evidence to establish the mutuality of the mistake, adduced by 
the plaintiff, is of so strong and convincing and, to adopt a term 
used in one of the eases, so almost irresistible a character as to 
sustain his claim.”

While couched in different phraseology, the opinions of the 
Judges as to the evidence required in such cases as the present do 
not materially differ.

The difficulties arise, however, in the appreciation of the 
evidence given and in determining whether or not the plaintiff 
has brought himself within the rule, whether he has made out such 
a “clear convincing case upon testimony that is unexceptionable” 
as to leave no reasonable doubt in the mind of the Court alike as 
to the alleged mistake and as to its mutuality.

The decision of Harris, J., is to my mind very clear and con­
vincing, but in deference to the opinions of the Judges of the 
Supreme Court who entertained a contrary view as to the proof 
given, I will state shortly my reasons for holding that-the plaintiff 
has made out a satisfactory case entitling him to relief.
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The property in question is situated at Bedford, N.8., and the 
defendant had earned on there for some years a general store 
business which embraced baled hay and coal. The shop and 
dwelling fronted on the main Bedford Hoad and was at the S.W. 
comer of the land. Adjoining this building on the east or south­
east was a building known as an “annex" which had some 10 or 
12 years previously been used as n bam by the then oocujiant of 
the Boutilier property. On tlie eastern side of the annex or bam 
then* was vacant ground sjioken of in tlie evidence as a lane run­
ning back from the main road to a large bam built by Boutilier, 
the defendant, on the N.E. comer of the lot and within a few feet 
of the line dividing the church property from Boutilier's. The 
south-east side of this bam came up to the line of the adjoining 
premises on the east known as the Woodhill lot. From the comer 
of this bam a feme ran on the Woodhill line to the road so that 
this fence and the side of the bam formed the dividing line lietween 
the Boutilier property and the Woodhill lot. There was no fence 
or other visible line dividing this block of land on which the shop 
and dwelling house, the annex and the bam, were built, and which 
included the vacant land or lane to the south-east. It was bounded 
on the south by the main road ; east by the Woodhill lot, so called ; 
north by the church property, and west by the church lane or road.

The lane from the road to the !>am had lieen used for some 
years by Boutilier for hauling coal and hay, in lioth of which he 
dealt, and from this bam where they were stored for sale.

Tlie dispute relates to the "lane" or vacant land leading from 
the main road to the bam and to the land on which the bam 
stands.

The plaintiff contends: (1) that they were loth part of the 
property he agreed to buy and Boutilier agreed to sell ; (2) That 
the liam and lane leading up to it were part of “the premises 
occupied by Boutilier" and were used by him in his business for 
the hauling and storage of the coal and hay which he bought and 
sold, and that access to the lower part of the liam where the coal 
was stored could only lie had from the main mail along this lane 
to the bam door fronting on the lane; (3) that the access to the 
upper part of the bam which was used as a stable, coach-house and 
storehouse for hay was on its north-west side and that the defend­
ant’s horse and harness, express waggon and sleigh used in defend-



56 D.L.R.] Dominion Law Reports. 625

ant’s business, were all kept in this bam. The bam itself was 
built, we are told, at a cost of about $000 ami it and the laml on 
which it stood was worth about #1,000; (4) That he bought out 
defemlant's business as a going concern—his business, stoeh in 
trade ami the premises he occupied. As to the price there is no 
dispute: for the lands and premises, $3,500; stock of goods, $1,200; 
horse, waggon, sleigh, etc., $325. (5 That within a few days 
after the verbal bargain was made the defendant brought to and 
left for him at his oflice in Halifax, a written agivement drawn up 
by himsei. in his own handwriting emliodving the tenus of the 
verbal agreement .

This document, it is true, was never executed, but it is most 
imjiortnnt as I icing in defendant’s own handwriting ami contain­
ing the description of what the defendant thought he was selling 
to the plaintiff. The defendant wrote it out ami 1 nought it to the 
plaintiff within a day or two of the making of the verbal agiecmeiit. 
It may, therefore, tie said to lie a contemporaneous written docu­
ment specifying what defendant understood the terms of the 
verbal bargain were ami vitat premises were embraced in that 
bargain. What did it say? Its date is July 15, 190th It gives the 
names of the parties, plaintiff ami defendant, and goes on:—(See 
judgment of Duff. J., post 682).

Now there is not and cannot tie any possible doubt as to what 
were “the dwelling house and shop and premises now occupied 
by the said Jas. N. Houtilicr situated at Bedford, aforesaid.”

The lane was unquestionably part of these premises. A strong 
fence stood on its north or north-east txmndary dividing Boutilier’s 
premises from those then occupied by the Woodhill family and 
connecting with the comer of the bam. It does not seem to me 
there could tie any mistake that Boutilier occupied it and used it 
in tiis business for the access to his bam and for storing ami dispos­
ing of his stock of coal there. Neither the Woodhill family nor 
anyone else, except Boutilier’s employees and customers, used or 
pretended to use this lane. Wtiat I have said atiout the lane 
tieing at the time of the sale part of the “premises occupied by 
Boutilier” may tie said with stronger force with respect to the 
bam. Boutilier stored his haled hay and his coal then*, kept his 
horse, harness, express wagon and sleigh, all iiarts of his business
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plant, thorp, kept his cow thorp, had oxolusivo possession and right 
of i oxscxsion of tin- whole ham. The only mode of access to the 
lower part of the ham was hy the lane now in dispute.

So that if the written Agreement can lie said to deserihe with 
such reaaouahle accuracy as would express what such a man as 
Iloutilier meant and what was understood by Isith ]»rties to have 
1 eon sold hy the one and bought by the other the ham and the 
lane forming the :u'ess to it were included.

Of course, the defendant now contends that he only intended 
to sell sueh part of the premier* he occupied as were embraced 
within the hounds of what he called the Holland lot, Ix'ing that 
|«rt of his premises he lu«d purchased from one Holland, and that 
hr did not intend to sell either the lane or the land on which the 
bam stood.

On this point there is a sharp conflict lietween the jtartivs ami 
as the trial Judge remarks if there was nothing else in the ease 
except the conflicting evidence of two equally credible witnesses 
there could lie only one result and the plaintiff must fail.

Hut the mere fact of there having l>een a conflict lietween the 
evidence of the contracting parties as to what property was mutual­
ly agreed to hr sold, one affirming and the other denying hat the 
description of the land in the deed sought to lie reformed omitted 
a part of the land mutually agreed to lie included in it, would not 
suffire to bar the plaintiff from the relief he sought.

If as in the ease liefore us the trial Judge, Harris, J., felt him­
self compelled not to lielieve the defendant, and if, as he found, 
"all the other evidence documentary and otherwise pointed irre­
sistibly ami convincingly to the fact that the contrail was as 
plaintiff contended" and was so mutually understood by the 
parties, the mere denial of the defendant of that fact should not 
prevail to prevent the reformation I icing granted.

Tlien apart from the contradiction of the plaintiff’s statement 
of the contract, what do we find? First, the fail of the con­
temporaneous writing prepared in his own handwriting by the 
defendant and left by him at the plaintiff's offiiv, in Halifax, 
within a day or two after the verbal contract.

The further fact that in his first examination defendant 
explicitly admitted that this written agreement “constituted the 
term* under which the sale was made every term" and though he
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subsequently stated in his evidence that he intended to describe 
the Holland property and that it read “now under a mortgage held 
by Mrs. Holland the property on which Mrs. Holland had a mort­
gage” it seems to me very clear and plain that this is a mere 
subterfuge under which he sought to excuse his conduct.

As will l>e seen from the quotation 1 have made from the written 
agreement this reference to the Holland property had no reference 
whatever to the description or bounds of the property sold by way 
of limiting or with intent to limit that description or those bounds 
but simply referred to the purchase price l eing “subject to a 
mortgage for the sum of $1,200 held by one Annie Holland of 
Wallace,” which “the purchaser shall assume and pay” and the 
balance of the purchase money as therein specified.

It si*ems absurd to say that such a reference could lie held to 
qualify or minimise the extent of the property sold which is 
described in the agreement above this reference to the mortgage 
as “the dwelling house and shop and premises now occupied by 
the said Jas. N. Boutilier, situated at New Bedford, aforesaid.” 
It does ap)>ear to me, as I have already remarked, that the tme 
question to lie determined and that on which the case must turn 
is whether the bam and the lane leading from the road to it were 
included and mutually intended to lie included in the property 
agreed to be sold as lieing pail of the premises then occupied by 
Boutilier.

That the bam was then oceupiwi as a warehouse or storehouse 
for his coal and hay and a stable and coach-house by defendant, 
is conceded, also that the only access to the lower part of the bam 
was by this disputed lane which also afforded the only access to the 
doors of the “annex” on its south-east side.

That the shop, furniture and fixtures, stock in trade, horse, 
harness, express waggon and sleigh expressly mentions! as being 
sold to plaintiff were part in his shop and part in the bam in 
dispute is admitted and that the baled hay stored in the bam 
formed part of defendant's stock in trade sold to the plaintiff is 
not denied. The line fence connecting the south-east comer of the 
bam clearly shewed the premises then occupied by Boutilier and 
there was no other line upon the premises indicating, or which 
would lead an intending purchaser to doubt, whether the lane 
and the bam formed part of these occupied premises while there 
was every physical fact to indicate that they did form such part.
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f'ndcr thrso circumstances ami others sjieeifieally mentioned 
by the trial Judge, anil giving duo ami proctor weight to the cue- 
tenqiomnomis writing prepared by dcfcmlunt, I should not have 
any hesitation in concluding that the plaintiff was entitled to the 
reformation asked.

Hie question remains whether the defendant has by his delay 
in bringing the action deprived himself of the right to get relief. 
Russell, J., 28 D.L.R. 791, with whom Graham, C.J., concurred, 
thought this delay presented a “very serions obstacle" in his way, 
hut I gather that he based his ronclusion ujsm the failure of the 
plaintiff to have established the affirmative of the issue with tiiat 
degree of certainty required in such eases and that such was the 
opinion of the Court.

I think the explanation of the delay satisfactory. The plaintiff 
could quite reasonably from the description assume that the deed 
of conveyance drawn up by the defendant's solicitors embraced 
the lands he lielieved he had purchased. No one but a surveyor 
who liad surveyed the lands in accordance with the courses laid 
down in the description, could tell or have reason to think they 
did not. No question ever arose during these years of delay of 
plaintiff’s right to the possession of the bam and of the lane which 
he enjoyed, and it was not until he had received wool from his 
manager on the spot that the defendant who had moved into the 
Woodhill pro|jerty was using the lane to haul in his coal and he 
took active steps to have the line accurately run out. Plaintiff met 
defendant on the premises and they made some measurements with 
the view of locating the lines mentioned in the deed, and plaintiff 
says he then discovered for the first time that the description in 
his deed did not include the lane or the land on which the ham was 
built, but that it was a description copied from the Holland deed. 
He further says that he neither hear I nor knew anything of the 
Holland deed at the time of the purchase, nor did he know until 
some time after that defendant owned the Woodhill property.

No delay or negligence can lie imputed to plaintiff after he 
obtained knowledge of these facts and the delay antecedently to 
that time is, as I have said, reasonably accounted for.

On the main and substantial question, whether the evidence, 
oral and documentary, is so convincing and irresistible as to justify 
the judgment of the trial Judge in granting the relief prayed for, 
I have already expressed my opinion in the affirmative.
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As a matter of fart, the description in the plaintiff's cirri! its 
surveyed by thr clrfmclant’s surveyor, which thr trial Judge held 
as most arruratr, gives plaintiff a small part of thr south-west end 
of the bam leaving the rest to defendant. It is some evidence 
shewing that when Routilier built his ham hr did not have in 
mind thr line of the Holland lot. It also serins inconceivable to 
me that selling to a stranger such a pro])erty as the one in cpicstiuii 
was. and a business carried on ujxm surh projierty, with the stork 
in trade partly in the shop fronting on the road, and inertly in the 
bam at the south-east comer of the lot, both shop with its "annex," 
and bam with its lane or passage leading to it, fomiing apparently 
one plot or premise, without anything to indicate that they were 
not, defendant did not in some way indicate that he was not selling 
thr bam or the lane leading to it.

The contemporaneous writing satisfies me that he fullv intended 
selling Hart the whole premises he then occupied and used as a 
shop, storehouse, dwelling house, annex, bam and lane lr.iding to 
the bam, and without which the lower part of the bam would lie 
useless and the acceptance by Hart of a deed drawn a few days 
later by the defendant’s solicitor containing a description of a 
character which would not convey to his mind that he was only- 
getting part of the premises he had bought, should not estop Hart 
from seeking to establish his rights within reasonable time after 
he found out or should have found out the mistake.

For these reasons I would allow the appeal, and restore the 
judgment of the trial Judge.

Idinoton, J.:—A perusal and consideration of the entire 
evidence herein leads me to the conclusion that for the reasons 
assigned by the trial Judge, Harris, J., his judgment should not have 
been disturtied and hence that the appeal should lie allowed with 
costs here and in the Appellate Court lielow.

It seems to me that not only the respondent’s own written 
though unsigned agreement, at the time, but also all the then 
surrounding facts and circumstances, fit into and support apjK-l- 
lant'a contention and tend to the discrediting of the respondent's 
version at the trial of what took place at the bargain.

Why, if a word of troth in what he says and is positively denied 
by the appellant relative to the use of the stable, there was nothing 
said in the writing which respondent himself drew up, is past my 
comprehension.
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The use for 5 year* of a property worth a thousand dollars was 
not an idle trifle likely to lie overlooked and when mooted fail to 
evoke any remark on the part of the appellant.

The respondent's story relative thereto is unsupisirted, under 
the circumstances improbable, and, if true, hardly likely to have 
eseajied relation and provision for its execution liefore the time 
when respondent first started it.

The co iduct of the jiarties and the outstanding features and 
nature of the transaction must in such eases often lie relied upon 
as a 1 letter guide than what either may merely swear to.

1 so fully agree with the reasoning of the trial Judge that I 
need not go into details.

Di pt, J.:—The power of reetification must lie used with great 
eaution; and only after the Court has lieen satisfied by evidence 
which leaves no “fair and reasonable doubt” (Fouler v. Poirier 
(1859), 4 DeG. & J. 250, at 264, 45 E.R. 97), that the deed im- 
peaclied does not embody the final intention of the jiartiee. This 
evidence must make it clear that the alleged intention to which the 
plaintiff asks that the deed lie made to conform, continued con­
currently in the minds of all the parties down to the time of its 
execution; and the plaintiff must succeed in shewing also the pre­
cise foim in which the instrument will express this intention.

It is germane to the question arising on this ap|ical to observe 
that the mere fact of denial by the defendant on oath that he had 
any intention other than that expressed in tlie deed is not in itself 
a sufficient ground for denying relief to the plaintiff. It is true 
(Mortimer V. Shortall (1842), 2 Dr. & Wal. 363) tluit the general 
rule of'equity practice was for the Court to refuse to act u|xin 
“oath against oath"; but this rule has never lieen applied and has 
no application where you have documents and conduct dearly 
established corrolsirating the recollection of the witnesses; and it 
may lie questioned whether the rule in its strictest interpretation 
can lie any longer regarded as a universal one, since for the system 
under which issues of fact were decided by weighing dis|meitions 
of witnesses reduced to writing there has—now—lieen substituted, 
the system under which $uch questions are decided in the main 
upon rim core testimony ; and I think the following jiassage in the 
judgment of a Divisional Court delivered by Armour, CJ., in 
Clcrkr v. Jotelin (1888), 16 O.R. 68, at 78, may be accepted as
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laying down the rule ujxm which, under the existing procedure, 
Judges who have to pass upon the issues of fact raised by a suit 
for rectification, may well lie guided:—

“It is not meant to lie laid down that because one of the 
parties to the instrument chooses to deny that there is any mistake 
in it, the Court must stay its hand. No doubt the writing must 
stand as emliodying the true agreement lietween the iiartics until 
it is shewn lievond reasonable doubt that it does not emliody the 
true agreement lietween them. The Court must in such ease, as 
in the ease of any other disputed fact, consider all the circum­
stances surrounding the making of the instrument, and whether it 
accords with what w-ould reasonably and probably have lieen the 
agreement of the parties, gauge the credibility of the witnesses, 
pay due regard to their interest in the subject matter, and weigh 
their testimony; and if, having done all this, the Court is satisfied 
beyond reasonable doubt that the instrument doe * not emliody the 
true agreement lietween the parties, tlie Court ought to rectify it.”

It is right to add, in view of an oliservation by one of the 
Judges in appeal in Nova Scotia, that it is not the practice to refuse 
relief bemuse the party who asks it was himself the person who had 
the instrument drawn or indeed was the draughtsman of it. In 
such a case the plaintiff, it is true, comes to lie relieved against the 
consequent of his own error; but that can tie affirmed, as Sir 
John Leach said, in Hall v. Storic (1823), 1 Sim. & St. 210, at 21V, 
57 E.R., p. 84, of every party who comes to lie relieved against an 
instrument which he has signed.

The dispute between the parties to the present litigation arose 
in this way : The respondent, Rout ilier, w as the owner of a property 
at Bedford, N.S., where he had carried on for some years the busi­
ness of a general store including the sale of haled hay and coal, 
the building in which he kept his shop I wing, in ]iart, also used as 
a dwelling house. The property consisted, in part, of a bam sepa­
rated from the shop by a yard and a strip of lain! commonly spoken 
of as a “lane" running past the* shop and giving the most usual 
access to the bam. The property had in part been purchased some 
years liefore from a Mrs. Holland, this part including neither the 
strip just mentioned nor the site of the bam. When the agreement 
which gives rise to the suit was entered into, the respondent was in 
occupation, for the purposes of his business, of not only the
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"Holland property" as lie designated that purcliaaed from Mr*. 
Holland, hut ot the ham and tlie lane a* well. In July, 1901), the 
apix-llant entered into thi* agreement with the rc*ixmdcnt whieli, 
a* the apjndlant allegrg, provided for the purchase of tlie property- 
then in oeeupation by tlie resjxnident, ineluding tlie aitee of the 
ham and the lane, hut whieh, a* llie reejwndent allege*, related 
only to the jiart he had purehaned from Mr*. Holland, (hi July 15, 
the deed of eonveyanee wan exeeuted by the resixindcnt.

The deed which liad been prepared by the re*|xmdent but liad 
lieen examined and passed by the apisdlant's solicitor, contained 
a description which embraces in fact only the Holland property; 
omitting, that is to say, those |iert* ol the respondent’s premises 
that are the subject of the present controversy, the lane and tlie 
site of the bam.

The respondent’s main position is that he never at any time 
intended to convey or sell anything but the property purchased 
from Mrs. Holland, and that consequently whatever the apjiel- 
lant's intention may have been, and whatever the appellant 
eupixised the respondent's intention to have lieen, the appellant 
must fail, lieeause it was never in truth agreed lietween them that 
the projierty to whieh the ap)iellant now lays claim should lx* sold.

Supplemental^ the respondent relies upon certain alleged 
arts of the appellant indicating that the appellant himself was 
contemplating only the purchase of the Holland property.

It is not disputed that there was in fact an oral agreement 
liefore the execution of the deed, the terms of which the deed was 
intended to emlxxly; nor is it nor could it be disputed with the 
least plausibility that the decisive point in jiaasing ujxm the case 
advanced by the res|xmdent is whether this agreement did or did 
not, as understood by Ixith parties, contemplate the sale of the 
whole of the property now claimed by the apjxdlant; lx-cause 
there is no suggestion, as there could lie none in the circumstances, 
that any change of plan or intention took place lx-tween the making 
of the oral agreement and the execution of the deed. The appel­
lant's claim very largely rests upon a memorandum prepared by 
the respondent himself and reduced to writing by his own hand 
which, because of its importance, I quote in full:—

This agreement made in duplicate this 16th day of July, A.D. ItiOO, 
between Jas. N. Boulilier of Bedford in the County of Halifax, general dealer,
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hereinafter railed the vendor, of the one part, and Havelock McC. Hurt, of 
Halifax in the County aforcwtid, manufacturer, hereinafter calk'd the pur­
chaser, of the other part. Jan. N. Houtilier agree* to aell ami H. McC. Hart 
agrees to buy the dwelling house A shop and premise* now occupied by the 
•aid Jaa. X. Houtilier, situated at Bedford aforesaid—for the price or huiii of 
two thousand three hundred dollars, subject to a mortgage for the sum of 
twelve hundred dollar* held by one P. Annie Holland of Wallace, X.S. It is 
further agreed bet wee» the |xart ies hereto that the purchaser shall assume and 
pay the said mortgage A shall |iay to the said Jas. X. Houtilier the sum of 
three hundred dollars upon the execution and delivery of a deed of the said 
property and the sum of two thousand dollars, balance of the said sum of 
two thousand three hundred dollars—in quarterly payments of one hundred 
to lie paid in A every three months with interest on the balance due from 
time to times at the rate of six |ier centum per annum payable half yearly, 
the said sum of two thousand dollars to lie secured by a mortgage of the said 
property to the said Jas. N. Houtilier. It is further agreed by and l*etween 
the parties hereto that the said J. N. Houtilier shall sell and H. McC. Hart 
shall buy the stock in trade of the said J. N. Houtilier, in upon the said premises 
for the sum of twelve hundred dollars; for which said sum the said H. McC. 
Hart shall give to the said Jas. N. Houtilier promissory notes, (tayable in 
three payments, namely, 1400 in 2 months, $400 in 4 months A last $400 
in 6 months from this date July 15, 1900. further agreed all, shop furoitur 
A fixturs and, one horse A set harness one express wagon one sleigh, price 
to be $325 on delivery of a bill to the said II. McC. Hart, in witness whereof 
the parties hereto have hereunto their hands and seals set affixed the day A 
year first above written. Signet! Sealed and delivered in the presence of

In thin document the description of the subjects of sale is 
without ambiguity although, of course, requiring parol evidence to 
identify the objecta denoted by that description. The “dwelling 
house, shop and premises” are identified as “those now occupied" 
by Houtilier. It is not in dispute that the premises occupied by 
Houtilier at New Bedford and occupied by him with the shop and 
dwelling house as part of the same unum quid included the property 
in dispute, the lane and the barn. It would seem, therefore, if we 
are entitled to accept this memorandum prepared by the reopond- 
ent himself (admittedly with the object of expressing his own 
notion of the terms of the agreement) as clearly expressing those 
terms that the agreement was precisely that which the api>ellant 
alleges it was.

At this point, however, it is necessary to notice an observation 
in the judgment of Russell, J., in appeal, 28 D.L.R. 791,50 N.S.R. 
211. The observation is: “It is equally true that it would lx* no 
misdescription of the property which the defendant says he in­
tended to sell to describe it as property occupied by the defendant 
although there was other property adjoining which the defendant 
also occupied.**
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With respect [ am unable to concur with this observation. 
The description is the “dwelling house shop and premises now 
occupied.” These words, I am compelled to read in the absence 
of some qualifying context, as denoting the whole of the premises 
occupied with and for the same purposes as the dwelling house and 
shop and I am compelled to say that I should consider it a “mis­
description” if the intention had been to denote only part of the 
premises so occupied.

It is necessary to note also a point in argument based upon 
the words “subject to a mortgage for the sum of $1,200 held by 
P. Annie Holland.” This mortgage in fact affected the Holland 
property only; and the purport of the argument is that the words 
quoted indicate that the parties are dealing only with the Holland 
property. Upon this the remarks of the trial Judge are quite con­
clusive.

These words are in no part of the description of the subjects 
with which the parties are dealing: they are associated and identi­
fied with the words expressing the consideration for the sale, and 
they shewr that the purchaser is to assume the burden of the 
mortgage. That is their whole effect and their whole office and 
I agree with the trial Judge, Harris, J., that there can be no doubt 
that the intention of the respondent when he wrote them was 
limited to that.

The respondent’s substantial defence is that he, in fact, con­
templated only the sale of the Holland property. The first remark 
to be made with regard to this defence is that it must be examined 
on the assumption that the language used by the respondent in 
concluding the oral agreement between himself and the ap]>ellant 
was the unambiguous language of the memorandum which un­
equivocally denoted that wrhich the appellant understood the 
respondent was agreeing to sell him. I think that is sufficiently 
clear not only from the evidence of the appellant but as well from 
that of the respondent quoted in the judgment of the trial Judge, 
which is so important that it must be reproduced in full :—

The defendant was first examined before me on October 12th, and what 
he then said about this document is as follows:—“Q. The agreement made 
with Mr. Hart is set out in W/4? A. I think so. Q. It embodies all the 
terms? A. Yes, I intended that, yes. Q. Every term? A. I think so.”

The trial was then adjourned on account of the illness of a witness and 
the next hearing was on Dec. 2nd, and in the meantime the reporter’s notes of
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the first hearing were transcribed and the defendant was recalled and in this 
report :—"(p This" writing W/4 you signed ; that you said contained the 
tenns of the agreement between you, what property did you intend to descrilie? 
A. (Objected to) The Holland property, and it reads ‘now under mortgage 
held by Mrs. Holland’ the property on which Mrs. Holland had a mortgage."

Cross-examined:—“This agreement contains the exact tenns of the sole, 
that is what you said before? A. I intended the Holland property.”
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The plaintiff says that the memorandum was in fact the basis 

of the agreement and the trial Judge accepts his statement. We 
have therefore the evidence of the appellant and the admission of 
the respondent which in no way differ as to the actual words 
employed in making the agreement.

What then is to be said of the respondent s defence that the 
words in which he conveyed to the appellant his intention as to 
the property involved in the sale were words which did not clearly 
express that intention but clearly expressed a very different inten­
tion? I assume that this would be a good defence if made out; in 
other words, if it appeared that there was no concurrent intention 
on the subject of the barn and the lane—that as regards these 
parties were not ad idem. I may in passing take leave to express 
a doubt whether the case of Fouler v. Sugdcn (1916), 115 L.T. 51, 
cited on behalf of the respondent, extends to a case where 
unambiguous language is used in describing the subject of a con­
tract of sale by one of the parties and where the subsequent 
conduct of the parties suppoits an inference that the partv setting 
up the mistake arising fiom the inaccuracy of his own language 
was aware that the other partv w as acting on the faith of the agree­
ment having been entered into, and effect being given to it, in 
accordance with the natural meaning of the words employed. I 
do not pursue the matter because that would lead us into a dis­
cussion without utility in the circumstances of this case.

There is another formidable objection against accepting the 
testimony of the respondent that he did not mean the agreement 
in question to take effect in accordance with the language of the 
memorandum. The respondent was engaged in a business trans­
action, he was not selling a title as such or rights as such derived 
from a title; he was sidling concrete objects for a price which he 
must be presumed and which, beyond doubt, he did fix with re­
ference to what he considered to be the value of these concrete

43—56 D.L.n



636 Dominion Law Reports. (56 D.L.R.

CAN.

H. C.

Bovtilier. 

Duff. J.

Aiglin, J.

objects; the origin of his title tieing in this respect of no consequence 
whatever. 1 cannot believe if he had fixed his price with reference 
to his premises exclusive of the barn and lane that he would have 
employed the language he did employ in his memorandum. I 
concur in the view of the trial Judge (which indeed so thoroughly 
accords with what appears to be the natural inference from the 
admitted facts that his finding, I think, must lx» accepted as con­
clusive), that the respondent’s resort to the phrase about the 
Holland mortgage as an explanation of his attitude was an after­
thought and a dishonest subterfuge.

The respondent’s subsequent conduct is not less difficult to 
understand. The appellant took possession of the barn and stable 
and remained there for 6 years until some comments of his manager 
led to an investigation and the fact that the description in the deed 
excluded the lane and the barn was disclosed. The respondent 
attempts an explanation which does not remove the difficulty, he 
says it was part of the arrangement between them that the appel­
lant should occupy the barn and the lane for 5 years after the 
purchase ; but that is no explanation of the fact that the appellant’s 
occupation continued for 6 years without a word of protest or 
comment from the appellant; and there is no attempt to explain 
the fact that the arrangement is not noted in the memorandum 
which, as the respondent himself admits, was intended to set out 
the whole of the terms of the agreement.

The defence being without substance there remains only a word 
of comment upon the acts of the appellant alleged to be inconsistent 
with his claim for rectification. A single sentence is sufficient. 
The appellant’s evidence contains an explanation tha. if true 
destroys the assumption which is the pith of the argument made 
against him. The respondent really contends that on these points 
his own evidence and that of a gentleman named Buchanan must 
be accepted in preference to that of the appellant. Upon this the 
judgment of the trial Judge is decisive; on the all-important point 
of date he rejects the evidence offered by the respondent and this 
has the effect of depriving the incidents relied upon of any material 
significance.

Anglin, J.:—I understand that other members of the Court 
would allow this appeal chiefly on the ground that a memorandum 
of the agreement between the parties prepared by the defendant
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but not executed, conclusively establishes that it was the intention 
of both of them that the parcel of land in dispute should tie included 
in the sale to the plaintiff. Then- are, no doubt, other circum­
stances in the case fully developed in the judgment of the trial 
Judge, such as the position of the doors of the bam in dispute and 
the annex building, which point to the same conclusion. On the 
other hand what occurred, according to his own story and apart 
altogether from the evidence of Buchanan, in connection with the 
sketch prepared by the plaintiff and attached by him to the deed, 
his inaction from 1911 when he liecame aware that the boundary 
given by the deed was not the straight line to which he now makes 
claim and the conversation of 1913 sworn to by the defendant and 
the witness Peverill, and in part admitted by the plaintiff, the 
significance of which is indicated by Russell, J., 28 D.L.R. 791, in 
my opinion cast such grave doubt upon the plaintiff’s claim that 
I find myself unable to say that the case made for a reformation is 
so convincing that we should reverse the unanimous judgment of 
the Nova Scotia Appellate Court holding that the plaintiff had 
failed to discharge the onerous burden resting upon him. To these 
features of the evidence favourable to the defendant the trial 
Judge would appear not to have attached the weight to which I 
think them entitled; at least he makes no allusion to them. No 
doubt the case is close to the line, and that opposite views may not 
unreasonably be taken of the evidence is apparent from a perusal 
of the opinions of Harris, J., and of Russell, J. After carefully 
weighing the testimony, however, the view taken of it by Russell, 
J., commends itself to my judgment.

Appeal allowed.

MORTGAGE AND AGREEMENT PURCHASING Co. Ltd. v. TOWNSEND.
Manitoba Court of Appal, Perdue Cameron, Fullerton and /Jennintoun’

JJ.A. November £9, 1920.

Damages (§ III P—340)—Agreement to break land—Intention of 
PARTIES CLEAR—LAND TO HE CROPPED IN SPRING—BREACH OF 
contract—Loss of profits—Estimation of.

If in an agreement to break land it is clear that the parties knew that 
the object was to make the land ready for cultivation as soon as weather 
conditions permitted, and it was obviously the intention that a crop was 
to be sown on the freshly broken land as soon as ]K)ssib!e, a postponement 
of the breaking beyond the proper tin e for making use of the land that 
year is a breach of contract, which entitles the injured party to damages 
for loss of profits which might have been reaped. In estimating such 
loss adequate allowance must be made for labour, and other elements of
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[Hu die y v. Has,’ Hair (1854), If Exrli. 341, 156 K.R. 145; Hydraulic
Eny.ncering Co. v. McHoffic (1878), 4 O.H.l). (>70; Horne v. Midland l{.
Co. ( lS7i4». L it K C.l*. 131: Homth v. George While, Son* A Co. (1919),
46 D.L.It. 14'): Canada Foundry Co. v. Edmonton Portland Cement Co.
(1916), 32 D.L.R. 114, 10 Ail». L it. 232, aftirn e-i (1918), 43 D.L.R.
f>s:>; Leonard <V Sons v. Kremer (1913), 11 D.L.R. 491, 48 Can. 8.C.R.
518, considered.]

Appeal by plaintiff from the judgment at the trial on defend­
ant’s eounterelaim for damages for breaeh of contract to break 
land. Varied.

0. H. Clark, K.C., for appellant; C. H. Locke, for respondent.
Perdue, C.J.M., concurs with Cameron, J.A.
C’amekon, J.A.—This action was brought for the recovery 

of the sum of $16,9.54, alleged to be due by the defendant for 
interest and principal on an agreement dated March 6, 1918, 
for the purchase of certain lands near Clandcboye, in this Province, 
for the sum of $16,800. In the action the defendant counter­
claimed for damages alleged to have been sustained by the defend­
ant by reason of the breach of the following covenant in the 
agreement :

The vendor covenants with the purchaser that if there is not now broken 
and under cultivation on the said lands at least 250 acres then he will as soon 
as weather conditions permit, in the spring of the year 1918, the working and 
curation of the tractor engine now owned by the vendor, enter unto the said 
lands and break up sufficient land to bring the cultivated land on the said 
premises up to a total of 250 acres.

The amount due for instalments of principal and interest was 
l>aid into Court and the action was accordingly dismissed by 
Curran, J., pursuant to King’s Bench Rule 259, without prejudice 
to the defendant's counterclaim. He then proceeded with the 
trial of the issues raised by the counterclaim and gave judgment 
for the defendant for $3,075.

Of the breach of the covenant there was and is no question. 
The trial Judge held the mease e of damages, directly referable 
to the plaintiff’s breach, to be the defendant’s loss of the potential 
crop of the 102 acres admitted to be the actual shortage of lands 
not broken and in cultivation on March 8, 1918. He arrived at 
the value of this potential crop by reference to crops grown in 
similar land in the vicinity. The defendant’s son, a student at 
the Agricultural College, gave evidence of net profits of $31.62 
per acre from flax grown on this farm in 1918 at a selling price 
of $2.75 per bushel and of $27.50 per acre from oats.
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The Judge states that he pioposes to he under rattier than 
over the mark and in assessing the potential value of the crops 
on the 102 acres allows $15 per acre, or $1,500 on this account. 
For the loss of the crop on 45 acres in 1019 he allowed at the same 
rate, or $G75, an item which was abandoned by notice served 
shortly before the argument liefore us. For the cost of brushing 
and breaking the 45 acres, admittedly left undone by the plaintiff, 
he allowed the sum of $20 ]>er acre or $900 and entered a verdict 
on the counterclaim for $3,075.

The trial Judge was sitting as a jury and his findings aie not 
to l>e disturlied without good reasons therefor. We have before 
us, however, in his judgment the precise method in which he 
arrives at his conclusion and this method is directly challenged 
as unwarranted on legal principles. The question involved is 
one of difficulty not so much in ascertaining those principles as 
in determining their application.

The rules governing damages arising out of breach of contract 
laid down in Hadley v. Haxevdale (1854), 9 Exch. 341, 156 E.R. 
145, are set out in Mayne on Damages, 9th ed., p. 12, and need 
not be restated. The author says that the case is supfxised to lay 
down three rules which he sets out at pp. 13 and 14, and which 
are regarded as authoritative statements.

Remoteness is held to be a ground of exclusion in applying 
the principles by which the assessment of damages is governed.

Mayne on Damages, at p. 45 says:—
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Damage is said to be remote, when, although arising out of the cause 
of action, it does not so immediately and necessarily flow from it, as that 
the offending party can be made responsible for it.

The first, and in fact the only inquiry, in all these cases is whether the 
damage complained of is the natural and reasonable result of the defendant’s 
act; it will assume this character if it can be shewn to be such a consequence 
as, in the ordinary course of things, would flow from the act, or in cases of 
contract, if it appears to have been contemplated by both parties.

Otherwise the damage is too remote.

“Damages are held to be too remote where the plaintiff claims 
compensation for the profits he would have made, if the defendant 
had carried out his contract. It is by no means true, however, 
that such profits can never form a ground of damage.” See 
Mayne, at p. 53.
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“A person who fails to supply a piece of mechanism, which 
is, and which he knew to lie, only valuable as forming part of 
an entiie machine, will be responsible for any loss of profits flowing 
from the inutility of that which it was intended to complete.” 
Hydraulic Engineering Co. v. McHaJJie (1878), 4 Q.B.D. 070 
cited, Mayne on Damages, p. 55.

The question comes to this: Is the particular result such as 
might have been contemplated by the parties, as naturally flowing 
from the act done? See Mayne, at p. 59.

On this branch of the case it was contended that it could not 
be said, having regard to the covenant in question, that there 
could have been contemplated a loss of a future crop as a result 
of its breach and that damages to lie recoverable must be in con­
templation of the tunties who must have agrml that these arise 
from the breach. In supjiort of this we were referred to Mayne 
on Damages, p. 11, where British Columbia etc., Saw Mill Co. v. 
N<ttle*hip (1868). L.H. 3 C.P. 499, is referred to. In that ease 
the defendant had failed to ship from Glasgow an essential part 
of machinery required for the plaintiff’s mill at Vancouver Island. 
It was held that the measure of damages was the cost of replacing 
the lost parts in Vancouver Island. A claim made for compen­
sation for the loss of profits while the mill remained idle was not 
allowed. Willes, J. says, at p. 509:—

To my mind, that leads to the inevitable conclusion that the mere fact 
of knowledge cannot increase the liability. The knowledge must be brought 
home to the party sought to be charged, under such circumstances that he 
must know that the person he contracts with reasonably believes that he 
accepts the contract with the special condition attached to it.

In Horne v. Midland By. (1873), L.R. 8 C.P. 131, the plaintiffs 
sued for the loss of profits on the sale of shoes to the French Govern­
ment. The defendants were notified of the necessity for prompt 
delivery’. They were not delivered in the time specified and were 
rejected. It was held that the plaintiffs were not entitled to re­
cover the difference lietween the price at which they had contracted 
to sell the shoes and the price ultimately realised, the dtunage 
not 1 icing such as might lie reasonably considered as arising from 
the defendant’s breach of contract, or such as might reasonably 
be supposed to have been in the contemplation of the parties 
at the time they made the contract. It was also held in the same 
case by BlackbuVn, J., and Martin, B., that a mere notice is not
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sufficient hut to have any effect it must he given under such 
circumstances as that an actual contract arises on the part of the 
defendant to hear the exceptional loss. This dictum is cited in 
the footnote in 10 Hals. 314: hut in Sedgwick on Damages, p. 
201, it is criticised and the weight of authority is said to he against I 
it. citing Cory v. Thames Ironworks Co. (1868), L.R. 3 Q.R 181. 
where the plaintiffs purchased a floating derick intending to use it 
for a certain novel purpose while the defendants agreed to < on- < 
struct it believing it was to l>e used for an entirely different pun ose.
It was held that the plaintiff could recover damages on the latter 
basis.

Cockburn, (\J.. at p. 190 says:—“There can lx* no hardship 
or injustice in making the seller liable to comj'ensate him in 
damages so far as the seller understood and believed that the 
article would be applied to the ordinary purposes to which it 
was capable of being applied.”

Reference was also made to Sapwell v. Hass, [1910] 2 K.B. 
480. The defendant, the owner of a stallion, had agreed that 
the defendant’s stallion should serve one of the plaintiffs 
brood mares. The contract was broken and the plaintiff sued 
for damages on the footing that he had lost a valuable foal. It 
was held that the damages were too remote and contingent. Also 
to Sleinacker v. Squire, (1913), 19 D.L.R. 434, 30 O.L.R. 149, a 
case based on similar facts, but this breeding case is obviously of a 
special and speculative character and is hardly applicable to that 
before us.

It was argued for the defendant that the wording of the coven­
ant, and in particular, the use of the words in it “as soon as weather 
permits,” the occupation of the defendant, and the circumstances 
of the purchase lead to the inference that it was in the contem­
plation of both parties that the land in question should be broken 
and made ready for crop purposes in 1918, that the broach of the 
covenant was flagrant and inexcusable and that the damages 
allowed were occasioned directly by the breach, and arc reasonable 
and justified by the evidence “Ix>ss of profits can be recovered 
if reasonably within the contemplation of the parties.” Chitty 
on Contracts, 16th ed., 885, and it was argued that such was the 
case here. Numerous decisions were cited to the same effect. 
In Jaques v. Millar (1877), 6 Ch. I). 153, in addition to judgment
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for specific* performance of an agreement to grant a lease, damages 
were awarded the plaintiff for loss of profits from his trade during 
the time he was kept out of possession. In The “Argentine>” 
(1889), 14 App. (’as. 519. Lord Herschell held, at p. 523, that the 
loss of the use of a vessel when it was under repair owing to a 
collision and therefore not available for trading purposes was 
certainly damage directly flowing from it, and that such damage's 
would not l>e necessarily limited to the money that could have 
been earned while the vessel was actually under repair. In Lepla 
v. Rogers, [1893] 1 Q.B. 31, 5 R. 57, loss sustained bv fire to prem­
ises sublet without consent of the lessor was allowed, in the 
circumstances, as the natural result of the breach of the covenant 
not to sublet without leave. In Wilson v. Northampton and 
Banbury By. (1874), L.R. 9 ('h. 279, the refusal of the company 
to erect a railway station according to agreement was held to give 
the right to the plaintiff to have the probable benefit to the plain­
tiff’s estate of the construction of the station taken into considera­
tion and other probable profits which it was declared, though 
more or less indefinite, were proper for consideration by a jury. 
In Hydraulic Engineering Co. v. McHaffie, supra, the plaintiffs were 
held entitled to the expenses incurred and the loss of their profit 
on their other contract with Justice which was dependent on the 
contract with the defendant. It was held it was fully implied 
that the plaintiffs would hold the defendants responsible for any 
loss sustained by the defendants’ default if thereby the plaintiffs 
became unable to carry out their contract with Justice. Other 
cast's were cited, all varying in their facts, and leading to the 
conclusion that in certain circumstances the loss of profits is 
allowable as damages.

In Simpson v. London t£* North Western Ry. (1876), 1 Q.B.D. 
274, there was a claim for loss of time or loss of profit due to non­
delivery of goods intended to be exhibited at an agricultural show. 
Lord ( oekburn says, at p. 277, “As to the supposed impossibility 
of ascertaining the damages, I think there is no such impossibility; 
to some extent, no doubt, they must be a matter of speculation, 
but that is no reason for not awarding any damages at all.”

It was held that the carrier had notice of the plaintiff ’s object 
in sending the goods and that the loss of profit was a natural 
consequence of the failure of the object. This is a strong case 
against a enrrie..
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In Rivers v. Cieorge White, Sons <(• Co. (1019). 40 D.L.R. 145, 
a judgment allowing plaintiff damages for breach of warranty 
of a threshing machine was varied by adding damages for loss 
of profits. Haultain, C. J., points out that the suggestions in 
some decisions that there must 1m* something akin to a contract 
to enable a party to recover for special consequences of a breach 
of contract is not sustained by later authorities. He cites with 
approval on this subject an article by K. K. Smith in vol. 16 of the 
Law Quarterly Review, where it is stated, at ]>. 28(i: “In deter­
mining what consequences the parties may Ik* reasonably supposed 
to have contemplated the knowledge of the circumstances under 
which the contract was made must Ik*, not merely an important, 
but the decisive consideration.”

It is impossible to cover the entire range of cases. The dis­
tinctions that are drawn seem at times narrow and elusive. It is, 
as has been observed, like attempting to draw a line between day 
and night, where there is a twilight tone that is neither.

In Canada Foundry Co. v. Edmonton Portland Cement Co. 
(1915), 25 D.L.R. 683, 10 Alta. L.R. 232, a mechanics' lien action 
was brought in which the plaintiff’s claim was undisputed save in 
some small items and at the trial before Walsh, J., judgment was 
entered for #12,740.35. The real contest was over the counterclaim, 
in which the defendant claimed damages in the pleadings for #108,(KM), 
but at the trial reduced to #78,714.15 for loss of profits sustained 
by reason of the plaintiff’s failure to supply and erect the material 
contracted for within the time agreed. Walsh, J. (25 D.L.R. 683), 
refused to give the full amount claimed on the ground of defects 
in the calculations and on the authority of Leonard & Sons v. 
Kremcr (1913), 11 D.L.R. 491, 48 ( an. S.C.R. 518, but considered 
that the defendant company was entitled to some damages for 
loss of profits and fixed them at #10,000. There were other con­
siderations entering into the case which do not concern us here. 
This judgment was affirmed by the Court of Appeal (1916), 32 
D.L.R. 114. Stuart, J., in his judgment, deals at length with the 
facts and the quantum of damages and carefully reviews the 
decisions many of which 1 have already mentioned. He refers to 
the passage in May ne on Damages at p. 64 which I have cited, 
Chaplin v. Hicks, [1911] 2 K.B. 786, and Leonard & «Sons v. 
Kremer, supra, which had been followed by the trial Judge. He
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then deals with Hadley v. Baxendale, 9 Exvh. 341, and British 
Columbia Saw Mill Co. v. Nettle ship, supra, and holds that the 
idea suggested in that case by Willes, J., that there must be prac­
tically a contract with regard to loss of profits before they can be 
recovered, which is to be found also in Horne v. Midland By., 
supra, and in EWinger Actien-CesellschaJft v. Armstrong (1874), 
L.H. 9 Q.B. 473, is answered by Cotton, L.J., in Hydraulic Engineer­
ing Co. v. McHaffie, supra, and in the judgments of Bowen and 
Fry, L.JJ., in Hammond \.Bussey (1887),20 Q.B.D.79. Stuart, J., 
considers Simpson v. L. &' AMI". By., which I have quoted, a very 
strong case in favour of awarding damages for loss of profits. He 
refers to other similar cases where damages have l>een given for 
loss of profits (or rather prevention of gains) and points out that 
the Courts have hesitated in such cases more in actions against 
carriers than against manufacturers and builders. He concludes 
by holding the amount fixed by the trial Judge as not too large 
and that there was clearly a loss of at least that amount. He 
adds that to lie deprived for five months of the use of the buildings 
should be compensated for in damages quite aside from the profits 
and that such damages would be found to be as much as $10,000 
in any case. In the result the plaintiff’s appeal against the judg­
ment of the trial Judge on the counterclaim and the defendant’s 
cross-appeal to increase the damages were both dismissed.

The plaintiffs appealed to the Judicial Committee of the 
Privy Council from the judgment of the Court of Appeal. The 
judgment of Lord Atkinson dismissing the appeal is to be found 
in (1918), 43 D.L.R. 583. Lord Atkinson states the method 
adop ’ , by the trial Judge in arriving at the amount of damages and 
pc> out that (at p. 592),
no question arose as to any loss of profit by the respondents on any particular 
contract or transaction. The profits which they claimed to have lost were 
merely those which the sale in the open market of what they could have 
produced would have enabled them to reap.

He goes on to say:
It is clear upon the evidence that both parties knew the purpose for 

which this factory was designed, namely, the manufacture of Portland 
cement for sale. They were both necessarily well aware that the instal­
lation of machinery within it was indispensable for this purpose, that the 
completion of the building was the necessary preliminary of the installa­
tion, that delay in the completion of the building necessarily involved the 
postponement of the latter, and that the loss of the use of the machinery
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which could not he installed would result in the loss of those ordinary MAN.
profits which might have been rented upon what, f worked, it would have C~A
produced. So that the loss of this profit was at once what fairly might he _L__ "
considered as arising naturally, that is, according to the ordinary course of MoitTUAfiE 
things from the breach of the api>ellants’ contract complained of, and was and 
also such a loss as might reasonably be supfosed to have been in the con- jîthvhjvuno 
temptation of the imrties at the time they made the contract as the probable ( <| j TD
result of the breach of it. If so both the tests laid down in Hadley v. Hast ndale, r.
aujira, and the cohos which have followed it, would appear to be satisfied. TownbeND. 
The damages in addition appear to lie verv moderate in amount. The Court ___, .i itnitToD) j
of Appeal approved of the amount.

Their Lordships are therefore of opinion that the judgment appealed 
from was right and should be affirmed, and the ap|>cal be dismissed with 
costs, and they will humbly advise His Majesty accordingly.

In the present case both parties knew that the object of the 
covenant to break the land in question was to make it ready 
for cultivation. The land was to be broken as soon as conditions 
of weather permitted, obviously to permit its use as soon as 
possible. I think it must lie taken as established that certain 
crops can be grown profitably on freshly broken land. It can 
further be reasonably inferred from the covenant itself and the 
circumstances of the purchase that this use of the land in question 
was in contemplation of the parties, and that a postponement of 
the breaking l>eyond the proper time for making use of the land 
would result in the loss of those ordinary profits, which might have 
been reaped, was likewise in their knowledge. The knowledge 
of the circumstances is a decisive consideration.

The question of quantum is difficult. The defendant claims 
$3,900 in his pleadings, an amount in excess of the price of the 
land which was bought at $35 per acre. This claim is, to my 
mind, altogether out of proportion and extravagant. The cal­
culation submitted to the trial Judge of the possible net profits 
from raising flax and oats seem to me defective and unsatisfactory.
They are based on unusually high prices and assume ample returns, 
and do not make adequate allowance for labour and other elements 
of costs which may be difficult to arrive at but cannot be ignored.
The trial Judge reduced these calculations in fixing his estimate 
of the net profit of the crops which might have been grown but 
for the plaintiff’s breach at $1,500. I think myself an allowance 
of say $10 per acre, or $1,000, would be adequate. That would 
certainly be ample in ordinary circumstances.
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No objection was taken to the allowance lor breaking the land 
except that it is excessive and that branch of the case was not 
pressed. The item of $675, loss of crop on 45 acres, was abandoned 
shortly liefore this motion came on to be heard.

Amongst other grounds urged on the appeal it was contended 
that the defendant could have taken steps to avoid or minimise 
his loss. The evidence does not sustain this contention. Nor 
can I accede to the argument that the dismissal of the action 
necessarily disposed of the counterclaim.

While the estimate of the defendant’s damages I have arrived 
at may seem still large, it is to tie rememt>ered that this is a case 
of an inexcusable breach of contract and that the defendant is 
entitled to every reasonable presumption as to the lienefit he might 
have obtained by the bond fide performance of the contract, as 
pointed out by Lord Selbome in Wilson v. Northampton and 
Banbury By.} supra.

The judgment entered will be varied by reducing it from the 
sum of $3,075 to $1,900.

The plaintiffs art1 entitled to their costs of this appeal.
Fullerton, J.A.—I have had the advantage of reading the 

very full and carefully considered reasons for judgment of my 
brother Cameron and I agree with his conclusions.

Dennistoun, J. A., concurs.

In Re LUCIANO.
Nova Scotia Supreme Court, Burris, C.J., Russell, J., Ritchie, E.J. 

February t, 1921.

Habeas corpus ($ I C—10)—Warrant issued in another Province— 
Regularly indorsed under sec. 002, Crim. Code—Questions
CONSIDERED.

Where a warrant of arrest is issued in one Province and is duly indorsed 
by a Jus'ice in another Province, under nee. 002 of the Crin mal Code, 
the Court where the warrant is executed will not go into the merits of the 
case, and anything I hat may he alleged by way of defence is for the 
magistrate and Courts where the warrant issued.

\Thc King v. (lallniray (1000), 15 Can. Cr. Cas. 317, discussed. See 
Annotation, Habeas Corpus—Procedure, 13 D.L.R. 722.|

Application for the discharge of a prisoner under habeas 
corpus. The prisoner was arrested under a warrant issued by a 
Police Magistrate of the City of Ottawa charging non-support 
under the provisions of the Cr. (’ode, sec. 242a. The warrant 
was regularly indorsed by a Police Magistrate of the City of
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Halifax under the provisions of see. 002 of the Code. The applica­
tion was referred to the full Court by the Judge at Chambers to 
whom it was made.

H. L. Webber, for the prisoner; IV. ,/. O'Hearn, K.C., for the 
prosecution.

Harris, C.J.:—A warrant was issued by the Police Magistrate 
of the City of Ottawa on an information laid in that city against 
Antonio Luciano for neglect to provide necessaries for his wife and 
children without lawful excuse, they being in necessitous circum­
stances. (Cr. Code, sec. 242 (1)).

The warrant was duly indorsed by a justice in Halifax under 
the provisions of sec. 062 of the Cr. Code and the accused was 
thereupon arrested by a constable of Halifax to lx* taken to ( Htawa 
to answer the charge.

The accused applied to a Judge at Chambers for an order nisi 
for a writ of habeas corpus under the Crown Rules and the matter 
coming on for a hearing the Chambers Judge referred it to. the 
full Court.

The return shews the warrant duly issued by the Police Magis­
trate at Ottawa and duly indorsed at Halifax.

The accused produces an affidavit made by himself in which 
he suggests adultery on the part of his wife and savs that he has 
been sending to his wife $50 per month on the average since 
December 20, 1917, and until November 1, 1920, and he says that 
since November 1, 1920, he has not sent any money Ix'cause money 
owing to him on certain contracts has been withheld, and he says 
his intention was as soon as he was in receipt of this money or any 
other money to immediately remit to his wife.

He also swears that he is informed and verilv believes that 
his arrest has been inspired bv malice and that the proceedings 
have not been instituted bond fide.

We arc asked to discharge the accused on the authority of 
the decision of Reck, J., in The King v. Galloway (1909), 15 Can. 
Cr. Cas. 317. Assuming that cast1 to be a correct statement of 
the law, it is manifest that the facts here do not entitle the accused 
to his discharge. It is obvious that this Court cannot try the 
accused at all, and to discharge him in this case would be to try 
him on his own testimony alone without giving the prosecution 
any chance of producing evidence. His own bald statement

N. 8.
8. C.

Harr it*, C.J

|
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that he is informed and verily believes that his arrest is inspired 
by malice and that the proceedings have not been instituted bovâ 
fide is not supported by any facts from which such an inference 
can properly be drawn and the application for these reasons would 
fail assuming The King v. Galloway to be correctly decided.

The return shews a good cause of detainer and there is nothing 
to shew any defect of jurisdiction.

I am not prepared without further consideration to accept 
all that Beck, J., has said in the Galloway case, 15 Can. Cr. (’as. 
317, and on the other hand I do not wish to be understood as 
saying that in no case can this Court interfere where a warrant 
has been issued outside this Province and executed here. It is 
sufficient to say that this application must fail whether the 
Galloway case can or cannot be supported.

The application will be dismissed.
Russell, J.:—I concur with Mr. Justice Ritchie.
•Ritchie, E.J.:—A warrant good on its face was issued by a 

Police Magistrate at Ottawa in the Province of Ontario authorising 
the apprehension of Luciano.

Sec. 662 of the Cr. Code is as follows:—
662. If the person against whom any warrant has been issued cannot be 

found within the jurisdiction of the justice by whom the same was issued, 
but is or is suspected to be in any other part of Canada, any justice within 
whose jurisdiction he is or is suspected to be, upon proof being made on oath 
or affirmation of the handwriting of the justice who issued the same, shall 
make an endorsement on the warrant, signed with his name, authorising the 
execution thereof within his jurisdiction. 2. Such endorsement shall be 
sufficient authority to the person bringing such warrant, and to all other 
persons to whom the same was originally directed, and also to all constables 
of the territorial division where the warrant has been so indorsed, to execute 
the same therein and to carry the person against whom the warrant issued 
when apprehended, before the justice who issued the warrant, or before some 
other justice for the same territorial division.

The warrant was duly indorsed bv a stipendiary magistrate 
of the City of Halifax and Luciano was arrested thereunder. 
The indorsement having been made as provided by the statute 
there is absolute statutory authority for arresting Luciano and 
carrying him before the justice who issued the warrant. When the 
statute says “such indorsement shall be sufficient authority” 
I think there is an end of the question. An affidavit of Luciano's 
is filed setting out facts which he might properly raise by way of 
defence to the charge and he also swears that he believes that his
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arrest has lx»en inspired by malice and that the proceedings are N' ”•
not bond fide. On this affidavit counsel contended for the dis- 8. C.
charge of Luciano on habeas corpus. jN RE

In my opinion anything that may be alleged by way of defence Luciano. 
is for the magistrate and ( ’ourts in <)ntario and not for this (’ourt. Ritchie, e. j. 
With a warrant good on its face, and an indorsement in compliance 
with the statute I think there is only one course for this (ourt 
and that is to refuse the application.

Application refused.

JONES v. SHAW. SASK.
Saskatchewan Court of Appeal, UauUaiti, C.J.S., Ncwlands, Lmnonl and 7-> 7" 

Elirood, Jjf.A ■ December H, 1990.
Contracts (§ V C—390)—Wages—Unconscionable bargain—Guardian 

—Ward of low intelligence -Rescission—Order for reason­
able allowance for work—Statute of Limitations.

An unconscionable bargain as to wages irade by an employer, who 
really stands in the position of guardian, with his ward, who is of low 
men'ality and intelligence and uneduca’cd, will he set aside by the 
Court and a reasonable wage allowed covering the periods of employ- 
iron!. The contract being one of simple délit is within the Statute of 
Limitations and can only be set aside as to that part which is not barred.

Appeal by defendant from the trial judgment in an action Statement, 
brought to recover a reasonable wage during a period of employ­
ment. Affirmed.

J. F. Bryant, for appellant; S. It. Curtin, for respondent.
Haultain, C.J.S.:—I agree that the appeal and cross-appeal n™iui«,cjb- 

should both be dismissed with costs.
Newlands, J.A.:—The facts in this case are stated in my ja.

brother Elwood’s judgment. 1 agree with the result he has arrived 
at, but for a different reason. I do not see that a contract, which is 
set aside on the ground that it is unconscionable, should be binding 
for the term for which it would l>e barred under the Statute of 
Limitations. If the contract is voidable because undue influence 
has l>een used by one of the parties, it should lie set aside not only 
for the term which is not barred by the Statute of Limitations, but 
tu loto. In this case, the parties were originally in the position of 
guardian and ward, or, rather, the defendant was in loco parentiu 
to the plaintiff, and, on account of his mentfclity, this position was 
never changed. In such a ease I do not think the Statute of Limi­
tations has any application.
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I am of the opinion, therefore, that the contract last made 
between the parties should l>e set aside, and plaintiff’s wages fixed 
on a quantum meruit. The amount allowed by the trial Judge, 
I think, is sufficient to compensate the plaintiff for his work on 
that basis, and I would therefore dismiss the appeal with costs.

Lam ont, J.A., concurs with Newlands, J.A.
El wood, J.A.:—The respondent, on May 10, 1899, entered the 

service of the appellant, who was a fanner, under a contract made 
with the agent for Dr. Barnardo’s Homes, by which the appellant 
engaged the respondent, then a boy 11 years of age, for a period of 
5 years, ending April 1, 1904. For such services the respondent 
was to receive his board, lodging, clothing, washing and neces­
saries and the sum of $100, at the expiration of said period. The 
respondent remained in the service of the appellant after the 
expiration of said period until February 3, 1920, under agreements 
made from time to time, by which the respondent was to be paid 
as follows: For the first 5 years after said first period, $500; for 
each of the next 3 years, $150; and for each subsequent year, $200. 
With the exception of the $100 to be paid under the contract with 
the agent for Dr. Barnardo’s Homes, and the sum of $200 here­
inafter referred to, no portion of the respondent’s wages were ever 
paid and no demand was ever made for said wages. On or about 
March 18, 1919, it was arranged between the appellant and 
respondent that the appellant should, on behalf of the respondent, 
apply to the Canadian Government for the purchase of a deferred 
annuity of $484.03, to be payable in equal quarterly instalments; 
the first payment of annuity to be made 25 years after the date of 
the first payment of premiums, and the premiums of said annuity 
to be at a yearly rate of $200 for 10 years. The appellant paid the 
initial payment of $200, and agreed in the application to make the 
remaining payments. Subsequently it was agreed between the 
appellant and the respondent that the balance of the wages coming 
to the respondent was $2,350, which would be in accordance with 
the various agreements with regard to wages above referred to.

This action was brought, inter alia, for a reasonable wage and 
interest thereon covering the said periods of employment.

The trial Judge gave judgment for the plaintiff for a balance of 
$3,908.33, for the last 6 years of the period of employment at w hat, 
on the evidence, he concluded was a reasonable wage, and for the
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periods preceding the said 6 years at the various rates agreed upon 
between the parties and set forth above. In arriving at said sum 
of $3,908.38, the sum of $200 paid to the Dominion Government 
was taken into consideration. From this judgment the appellant 
has appealed, claiming that the trial Judge should have found that 
the total amount due to the resi>ondent was the sum of 82,350, 
being the wages agreed upon, less the sum of $200 paid; that the 
trial Judge should have held that all of the wages prior to the last 
6-year period were barred by the Statute of Limitations.

In giving judgment for the respondent for the last 6 years of 
hiring, the trial Judge held that the contract entered into between 
the parties was an unconscionable one. The evidence shewed that, 
from the time that the respondent came to live with the appellant, 
the respondent had practically never left the appellant's home, 
except for an occasional visit to Regina; that the respondent was 
much below the average in intelligence, and that the appellant in 
making an agreement as to wages with the respondent, took ad­
vantage of the want of intelligence of the respondent and of the 
fact that the respondent had never gone to school, and was, except 
for a very little instruction which he received at the home of the 
appellant, practically uneducated, and had no opportunity of 
arriving at a conclusion as to what would be a fair wage.

I am of the opinion that the trial Judge was correct in coming 
to the conclusion that the bargain was an unconscionable one, and 
that it was only on account of the relationship of the parties and 
the want of intelligence and education of the respondent that the 
bargain w as entered into.

So far as the amount allowed is concerned, I am of the opinion 
that the payment made to the Dominion Government prevented 
the claim from being barred by the Statute of Limitations. At 
the time that payment was made, it was made on account of the 
indebtedness then owing by the plaintiff to the respondent, and 
which was arrived at by figuring the wages at the rate previously 
agreed upon between the appellant and the respondent, and, with 
the exception of the last 6 years of the hiring, this sum as agreed 
upon was exactly the sum allowed by the trial Judge.

It was urged on l>ehalf of the appellant that the appellant 
should be credited with the whole amount of the premiums which

44—56 D.L.R.
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he agreed to pay to the Dominion Government in the application 
for the annuity. I do not understand that there is any liability on 
the part of the appellant with regard to the premiums that he 
agreed to pay, and therefore, in my opinion, the appellant is not 
entitled to credit for these deferred premiums. The bargain that 
was entered into, that the wages should lie applied in payment of 
these premiums was an unconscionable one, and was so held by the 
trial Judge, and I would not disturb that finding.

There was a cross-appeal by the respondent, which contended 
that not only should he receive a reasonable wage for the last 
6 years of the employment, but that he should receive a reasonable 
wage for the preceding years, irrespective of the bargain between 
the parties. It was urged for the respondent that the appellant 
stood in a fiduciary relationship towards the respondent, and that 
the claim could not therefore be barred by the statute.

Without expressing any decided opinion on the question as to 
whether or not there was a fiduciary relationship as to the wages 
which were agreed between the parties to lie paid, and I incline 
very strongly to the opinion that there was no such relationship— 
that the relationship as to these wages was simply that of debtor 
and creditor—I am very strongly of the opinion that, when it is 
sought to have the Court, in effect, make a new bargain lietween 
the parties and fix the amount of the remuneration to be paid to 
the respondent irrespective of the bargain between the parties, no 
relationship existed which could take, outside of the Statute of 
Limitations, the amount so fixed by the Court.

I do not think it could be successfully urged that the appellant 
could be successfully prosecuted for misappropriation of trust 
funds.

In Soar v. Ash well, [1893] 2 Q.B. 390, at 397, Bowen, L.J., in 
discussing the position of a person occupying a fiduciary relation­
ship, says:—

His ix)H8<'ssi(in of such property is never in virtue of any right of his own, 
but is coloured from the first by the trust and confidence in virtue of which 
he received it.

In the case at Bar, the wages payable under the contract 
between the parties were never received by the appellant from any 
third person, or as the proceeds of any projierty belonging to the 
respondent, but always constituted a debt from the appellant to
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the respondent. Much less can it be successfully contended that 
the wages sought to lx1 payable—not under an agreement between 
the parties, but by virtue of a new contract made by the Court— 
are held by the appellant as a trustee, or under any trust, express 
or implied. They would l>e simply a debt, and subject to all of the 
limitations surrounding a claim for debt.

It was further contended by the respondent by way of cross- 
appeal that the respondent was entitled to interest.

In Last West Lumber Co. v. Haddad (1915), 25 D.L.R. 529, 
8 S.L.R. 407, my brother Lamont, who delivered the judgment of 
the Court, quoted as l>eing the law what was laid down by the 
Privy Council in Toronto R. Co. v. Toronto Corp., [1906] A.C. 117, 
at 121, as follows (see 25 D.L.R., at 533):—

The result, therefore, seems to be that in all cases where, in the opinion 
of the Court, the payment of a just debt has been improperly withheld, 
and it seems to be fair and equitable that the party in default should make 
compensation by payment of interest, it is incumbent upon the Court to 
allow interest for such time and at such rate as the Court may think right.

It will be observed that it is there held that interest will not 
be allowed merely in a case where a just debt has l>een withheld, 
but in a ease where it has been improi>erly withheld, and it there­
fore seems to me that, in order to entitle the resjxmdent to interest, 
we must come to the conclusion that the payment of the wages was 
improperly withheld. That surely does not mean that if it was 
overdue it was improperly withheld. The evidence clearly shews 
that there was never any demand for payment; that the resixmdent 
acquiesced in the appellant retaining the money; that if a demand 
had been made the appellant would have l>een willing at any time 
to have paid the wages. There was no fraud on the part of the 
appellant in retaining the wages, and he retained them because he 
felt that it was in the l)est interest of the respondent that he should 
retain them; that if the respondent obtained the money he would 
probably spend it foolishly. I think, under the circumstances, 
therefore, of this case, that the money was not improiierly with­
held, and that there should be no allowance made to the respondent 
for interest.

I would, therefore, dismiss both the appeal and the cross-appeal 
with costs. Appeal dismissed.

SASK.
C. A.

Shaw.

El wood, J.A.
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MILLER v. MILLER.
A'oro Sail hi S III IT! in Court, Hueeell, Longtey and Chi* holm, JJ.

Deetmber 18, 1980.

Vente l| II A—10)—Chante ok—Conditions on which allowed—Good
DEFENCE.

One of the conditions on which a defendant will la- granted a change 
of venue under tinier XXXIV. R. 2 (Nova Scotia) is that he shall satisfy 
the Court that he has a gisid defence to the case on the merits, and where 
this is not shewn the application will la refused.

Appeal from the refusal of Ritchie, E.J., to grant defendants' 
application for a change of venue. Affirmed.

O. «S'. Miller, for appellant; A. Whitman, K.C., for respondent. 
Russell, J.:—No answer was made on the argument of the 

appeals in these cases to the reasons assigned by the Judge for 
the order refusing to change the venue, or to refusing security 
for costs in the case of 1 .(-tinder Miller. But a ground was taken 
for changing the venue which as I understand the defendants’ 
counsel did not urge before the Judge at Chambers. It is based 
on O. XXXIV. R. 2, and is applicable to the case of a plaintiff 
out of the Province which is this case. One of the conditions 
however on which the granting of the application in such a case 
depends, is that the defendant shall satisfy the Court or Judge 
that he has a good defence to the action on the merits. No serious 
attempt has been made to satisfy the Court on this point. The 
affidavits so far as they have been produced tend to produce an 
impression that there is no defence to the action. The appeal 
will therefore be dismissed with costs.

Lonuley, J.:—An application was made to Ritchie, E.J., for 
a change of venue in this case, and he filed a judgment to the 
effect that no affidavit had been made that this application was 
not for the punxise of delay, and therefore it could not be granted. 
Since then, however, another statute has been developed which 
was not brought to the notice of Ritchie, E.J., to the effect that 
a party may obtain an order for changing the venue w hen he has 
disclosed that there is sufficient defence to the action. I do 
not know whether in this case the defendant has disclosed sufficient 
or not, but at all events the plaintiff is going to trial and insists 
upon going to trial at once. Now the fact is that the defendants 
have four or five witnesses all of whom reside at or near Bridgetown 
in the county of Annapolis. The plaintiff resides out of the 
Province altogether and if she came to Nova Scotia she might as
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well go to Bridgetown as to Halifax. Under these circumstances 
it is beyond all doubt the Court would order a change of venue. 
It is where the land is situated, where all the parties reside: there 
is no balance of it at all; it is a question all on one side so far as 
the balance of convenience in trying the case is concerned. At 
one stage I believe that Mr. Whitman, acting on behalf of the 
plaintiff, was about to offer to pay the costs of the defendants 
if they would attend in Halifax, but when pressed upon that point 
he declined distinctly to give any assurance. Now, of course, 
if the defendants’ plea is not worthy of consideration I don’t 
see how the plaintiff will insist upon going to trial upon it; if it is 
not satisfactory to establish he has a defence the motion might 
not succeed, but I regard it as an unfortunate circumstance that 
such a motion should have been received and should have been 
treated as such.

Chisholm, J.:—I concur with Russell, J.
Appeal dismissed.

PILLION v. V ALLIE RE.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and 

El wood, JJ.A. December 22, 1920.

Sale (§ III C—70)—Of chattels—Fraudulent misrepresentation— 
Rescission.

A bill of sale of certain horses and cattle executed by the plaintiff in 
favour of the defendants was ordered to be set aside and delivery of the 
horses and cattle and their increase ordered and also damages for being 
deprived of the use of the said horses and cattle on the ground that the 
bill of sale was executed through the fraudulent misrepresentation of the 
defendant.

[The Winkfield, 11902) P. 42; Compton v. Allward (1912), 1 D.L.R. 107, 
22 Man. L.R. 92; Cotton Co. Ltd. v. Coast Quarries Ltd. (1913), 11 D.L.R. 
219, referred to.]

Appeal by defendant from the trial judgment in an action 
brought to set aside a bill of sale of certain horses and cattle. 
Affirmed with a variation.

T. D. Brown, K.C., and W. D. Graham, for appellant.
P. H. Gordon, for respondent.
The judgment of the Court was delivered by 
Elwood, J.A.:—This is an action which was brought to have 

set aside the bill of sale of certain horses and cattle executed by 
the respondent in favour of the appellant, and to have delivered 
to the respondent said horses and cattle and the increase thereof,
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or their value and damages, on the ground that said bill of sale 
was executed by the respondent through the fraudulent mis­
representation of the appellant to the respondent.

The trial Judge gave judgment for the respondent, declaring 
the bill of sale null and void and ordering delivery to the respondent 
of said horses and cattle and their increase thereof, or judgment 
for their value, and also judgment for damages for being deprived 
of the use of said horses and cattle. Said damages were at the 
rate of 5% per annum from March 20, 1918, being the date of the 
bill of sale, on the valuation fixed by the trial Judge at 82,075. 
From this judgment the appellant has appealed.

There is in my opinion ample evidence to justify the conclusion 
that the bargain entered into between the appellant and Jean 
Fillion was that the appellant should convey to Jean Fillion the 
Quebec property of the appellant, including chattels, and should 
pay Jean Fillion the sum of $600, and that Jean Fillion should 
transfer to the apjxdlant his land in Saskatchewan, Ix'ing his 
homestead, on which there was a mortgage to the appellant upon 
which was due about $1,100, and a piece of land purchased from 
the C.P.R. Co., upon which was due alnmt $1,200; and the appel­
lant was to assume payment of both mortgage and the amount 
owing to the C.P.R. Co. That being so, then the representations 
which were made by the apjx'llant to the respondent when he came 
to Saskatchewan were false and fraudulent, and it was in conse­
quence of these false and fraudulent statements that the re#i>ondent 
was induced to execute the bill of sale.

It was contended on behalf of the appellant that we must 
look solely at the power of attorney contained in the appeal l>ook 
for the bargain between the parties. I do not agree with that 
contention. That power of attorney was never intended to 
represent the bargain between the parties, but was merely a 
document executed by Jean Fillion authorising his father the 
respondent to execute a conveyance of the Saskatchewan lands, 
and we are quite at liberty to travel outside of that document 
in order to ascertain the bargain lietween the parties. During 
the argument , it was suggested by one ot the members of the Court 
that certain correspondence which took place in March, 1918, 
between J. T. Leger, a solicitor at North Battleford, Saskatchewan, 
and Mr. Grenier, a notary in the Province of Quebec, constituted
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a waiver by Jean Fill ion of any right to claim the return of 7 of 
the horses mentioned in the bill of sale. It may lie mentioned 
in passing that, of the animals contained in the bill of side, 7 of 
the horses were the property of Jean Pillion; 2 fillies and 1 vows 
were the property of the respondent, and all were in the possession 
of the respondent. I am of the opinion that this objection which 
was raised by the Court is not a bar to the respondent's right to 
recover. The evidence shews that at the time that Jean Pillion 
executed the documents in Quebec which conveyed his Saskat­
chewan property, he was advised by a solicitor and by the notary 
who I think was acting as agent of appellant’s solicitor, said J. T. 
Leger, that the execution of those documents would not prevent 
his taking proceedings to recover these horses, and in executing 
these documents, and in paying to Jean Pillion the money which 
was paid at the time of the execution of the documents, the parties 
were merely carrying out the bargain which had been previously 
entered into between Jean Pillion and the appellant in Quebec.

A further question raised by the Court was, tliat, in view of 
the fact that Jean Pillion was the owner of certain of the horses, 
the respondent would not Ik1 entitled to damages for the detention 
of those horses. The rights of one having a mere possessors' 
interest in chattels as against a wrongdoer are dealt with very 
fully in the case of The Wink field, [1902] P. 42, and it seems to me 
that what is held in that case is authority for the proposition 
that in the case at Bar the respondent would not only be entitled 
to a return of the animals, or their value, but would also l>e entitled 
to damages for their detention. See also Compton v. Allward 
(1912), 1 D.L.R. 107, 22 Man. L.R. 92, and Cotton Co. Ltd. v. 
Coast Quarries, Ltd. (1913), 11 D.L.R. 219.

It was contended on the part of the appellant that, in any 
event, the sum upon which the damages for detention arc to tie 
based is too large a sum. I think that is so. The seven horses 
which were the property of Jean Pillion were valued by Jean 
Pillion at $900. The evidence is quite clear that he was willing 
to sell them to the appellant for that sum. The 2 fillies are valued 
by the respondent at $300, and the 4 cows at $100 each; which 
would make a total of $1,600. So that the damages for detention 
instead of being 5% on $2,075, should be 5% on $1,600, and to 
that extent the judgment appealed from should be varied.

SASK.
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Tht* main argument in this appeal was directed to points upon 
which the appellant has failed, and under the circumstances I 
would not allow any costs of the appeal to either party.

Affirmed with a variation.

BURBIDGE v. THE STARR MANUFACTURING Co. Ltd.
Nova Scotia Supreme Court, Russell, 1.ongle y and Chisholm, JJ.

January 11, 1921.

Negligence ! 6 I B—5)—Dangerous agencies—Insufficiently guarded 
—Injury to child—Damages.

Tito machinery of I he defendant company was operated by water 
power by which a shaft contained in a wheel house was driven at a speed 
of son eiliing over 200 revolutions a minute. The plaintiff's son, a boy 
between six and eight years of age, entered the wheel house after being 
cau'ioned by :t eon panion not to do so and his clothing vas caught in 
the sh.'f , re-ul ing in his death.

Held, ivffir. i.ig the judgment at the trial, that the defendant was 
negligent in not more effectively guarding the shaft or to exclude the 
chib hen and that it was liable in damages.

|See Annota' ion, Duty to Trespassers, 6 D.L.R. 76.1

Appeal by defendant from the judgment of Ritchie, E.J., in 
an action to recover damages for injuries causing the death of 
his infant son due to the alleged defective system of maintenance 
and operation of defendant’s manufacturing plant.

The facts of the case are fully set out in the judgments.
J. L. Ralston, K.C., for appellant.
S. Jenks, K.C., for respondent.
Russell, J.:—I think this case is substantially the same as 

the House of Lords case of Cooke v. Midland Great Western R. Co., 
[1909] A.C. 229. The notice forbidding trespassers in that case 
seems to me to be fully equivalent to the casual efforts of the 
employees of the company in this case to eject children from the 
company’s premises. The allurement was as enticing in this case 
as in that and the danger was much more obvious and serious. 
Indeed, I cannot understand how any individual owner of such 
premises, exposing children to the risk of fatal injury from a 
revolving shaft which he must have known would be passed and 
repassed every day by numbers of them, could under all the 
circumstances of this case he acquitted of a reckless disregard of 
human life. He would have known that the possible and indeed 
the probable consequences of his omission to either take efficient 
measures to exclude children or to spend “fifty cents’’ in surround­
ing the shaft with a sheathing such as that adopted by this company
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after the accident would lie that sooner or later one of them would 
be killed. Anyone with common sense would anticipate the 
possibility of a rusty shaft revolving two hundred times a minute 
catching the clothes of a child stooping to pass under it to and 
fro, and it seems to me the next thing to a miracle that the inevit­
able fatal accident did not occur sooner than it did.

I have examined all the cases cited by counsel at the argument 
subsequent to the House of Lords case and I think that those in 
which the plaintiff failed to recover were clearly distinguishable 
in essential features from the present. The case of Latham v. 
Johnson <& Nephew Ltd., [1913] 1 K.B. 398, bears as much resem­
blance to this case as a sheep does to a wolf. In the Latham case 
the “allurement” was an innocent pile of paving stones and sand, 
nothing intrinsically dangerou« < r from which accidents would lie 
reasonably anticipated. The same may be said though not 
always with so clear and strong an emphasis, of the other cases 
cited for the defendant.

In my opinion the appeal should l>e dismissed with costs.
Lonoley, J. (dissenting):—This is a question that involves the 

most subtle kind of intellect, and it is preceded by several cases 
which are like it; some have lieen decided for the plaintiff and 
some for the defendant . The nearest like it that has lieen decided 
for the plaintiff was Cooke v. Midland Great Western ft. Co., 
[1909] A.C. 229.

1 will first give the circumstances and facts in regard to the 
present case. The Starr Manufacturing Co. has a large series 
of works operated on what was formerly known as the Shuben- 
acadie Canal. Below the road which hads across it, Portland 
street, is a mill, on the east side, operated by a revolving wheel 
on the west side, and at the extreme foot of the hill is a little power 
house which one can only enter by half doors, and it is inside this 
house the wheel revolves. The location of the house at the foot 
of the hill seems to lie almost the last place on earth that anyone, 
be it male or female, man woman or child, would think of approach­
ing. Yet it seems on a certain day a lad, the son of the plaintif!', 
who was about 8 years of age, did crawl into this place, accom­
panied by some older boys who very conveniently stayed out. 
While the l>oy was coming out of the wheel house in the most 
careless manner possible, not stooping down or endeavouring
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to avoid the accident, he was caught by something in the wheel- 
shaft, probably a rough part of it, and twirled to his death.

The action is brought to recover damages for the boy’s death 
from (he Starr Manufacturing Co. Ritchie, E.J., who tried the 
case, awards the damages at $800.

It appears from the evidence in the case that boys were in the 
habit of passing this locality for the purpose of fishing and playing 

in the water and that the employees of the company were “con­
stantly driving them off.” The trial Judge finds that the 
machinery was attractive to the curiosity of the boy, which I 
think is open to some question. There was no machinery— 
simply a wheel turning round—-and it was in a most difficult and 
dangerous place to get at, and it seems to me that nothing but 
bravado would induce any person to go there.

Cooke v. Midland etc. Co., [1909] AX’. 229, decides in favour 
of the boy under conditions somewhat similar, and also somewhat 
different to the present case. In that case Lord Lorebum makes 
the following observation, at p. 242:—

I must add that I think this case is very near the line. The evidence 
is very weak, though I cannot say there was none. It is the combination of 
the circumstances to which I have referred which alone enables me to acquiesce 
in the judgment proposed by Lord Macnaghten.

In that case a variety of circumstances were combined to 
produce the result of negligence on the part of the defendants; 
but we are informed by this high authority that it is an extremely 
doubtful case. My opinion is that if this case were put out of 
the question, scarcely any question would arise in regard to the 
defendant’s liability. On the other hand, take the case of Hardy 
v. Central London R. Co., [1920] 3 K.B. 459, which seems also 
to be extremely in point. In that case there was a moving stair­
case on which persons were passing to and from a railway station 
by the hundreds every day. The boys in the vicinity used to 
make a practice of going on the staircase, and they were forbidden 
to do so and ordered home. Two of them on the occasion in 
question looked to see if the policeman was watching them, and 
finding he was not, ran up on the staircase and one of the boys was 
injured, his hand lieing caught in the apparatus; and an action 
was brought against the company. It was considered that he 
was a trespasser and that he was warned not to go there In this 
present instance the boy was a trespasser and, to use the expression
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of the trial Judge, the company’s employees were “constantly 
driving them off.” I don’t know why there should he a distinction 
made in regard to the extent of the driving off. The policeman 
and the men in charge of these stairs, which were open to the 
public freely, constantly told the boys not to go there. The 
employees of the Starr Co. may not have told these hoys as often 
not to go there, hut they were “constantly driving them off” 
and the place was most difficult to get at and an unnatural place 
to visit, whereas the other was the most natural thing and hundreds 
of people were going over it. It does not seem to me it is ]>e)ssible 
to draw any distinction between the two cases, and although I 
have the greatest respect for the trial Judge, and the care with 
which the case was tried, I am compelled to think that it comes 
within the category of cases in which the defendants arc* not liable. 
He was a trespasser, he had received no license to go there, he 
never had been led to suppose that any persons would be allowed 
there1, and he was “constantly driven off;” and I think that the 
accident, while most unfortunate, under all the circumstances 
was the result of sheer bravado on the part of the boy and for 
which the company is not responsible.

Chisholm, J.:—I have come to the conclusion that this appeal 
ought to be dismissed. I see no reason for sotting aside1 the 
findings of fact of the trial Juelge, who had the aelvantage e>f a vio>v 
of the le>cus, anel I aelopt his findings and the reasoning by whie-h 
he has arrived at his elerision. In my opinion the ele*fen<lant was 
negligent in not taking more elective steps to prevent young 
chilelren from invaeling its premises, which we-re1 attractive to 
young chilelren, anel also in not enclosing the revolving shaft 
which was in itself attractive to young chilelren anel dangerous. 
Lorel Collins, in Cooke v. Midland etc. Co., [1909] A.C. 229, speaks 
of the special consécrations applicable in the case of young 
chilelren as elistinguisheel from adults; anel I think the present 
case comes well within the authority of that case, rather than 
within the authority of later case's in which Juelge\s have hold the 
Cooke case not te> apply.

I would dismiss the appeal with costs.
Appeal dismissed.
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HALEY v. S.S. “COMOX.”
Exchequer Court of Canada, Hr it in h Columbia Admiralty District, 

Martin, L.J.A. August 9, 1920.
Shipping (§ I—1)—Action for necessaries—Part of registry—Evidence

ADMITTED TO CONTRADICT—TRUE OWNER—DOMICILE—JURISDICTION
of Court—24 Vict., 1861, ch. 10, sec. 5—53-54 Vict., 1890, en. 27.

The home port of it vessel is where its true owner is domiciled, even 
though it may be registered elsewhere, and evidence may be admitted 
to contradict the register and shew the true owner and home port.

If it is shewn to be a foreign vessel, the Court has jurisdiction under 
the Admiralty Courts Act, sec. 5.

\The “hdieath," [1010] P. 241; The “St. Tudno(1916) P.291; The 
"Proton," [1918] A.C. 578; The “Hatnborn,” [1918] P. 19, referred to.]

The facts of the case are as follows:—
The plaintiff sued for necessaries supplied in the shape of 

material and labour in refitting the defendants’ ship at New 
Westminster in the Province of British Columbia. The defendants 
objected to the jurisdiction of the Court and alleged that the ship 
belonged to the port of Vancouver, on the ground that she was 
owned by the Henrietta Ship Co., having its head office at the port 
of Vancouver, but the evidence shewed that of a thousand shares 
of stock which comprised the capital stock of the Henrietta Ship 
Co., 995 ires were owned by Captain Woodside who lived and 
was domiciled in San Francisco.

Captain Woodside’s wife and son, the other directors of the 
company, lived and were domiciled at San Francisco, and it was 
argued by counsel for the plaintiff, Mr. Mayels, that therefore the 
ship was really owned in San Francisco, and was a foreign ship, 
and that, in consequence, sec. 5 of the Admiralty Courts Act, 
1861,24 Vict., applied.

The following cases were cited in support of the contention 
that the Court should look behind the register of the ship to ascer­
tain the true ownership:—

The “Polzeath,” [1916] P. 241; The “St. Tudno,” [1916] P. 291; 
The “Prolong [1918] A.C. 578; The “Hamhorn,” [1918] P. 19.

By the Admiralty Court Act, 1861, 24 Vict., ch. 10, sec. 5:— 
the High Court of Admiralty shall have jurisdiction over any claim for neces­
saries supplied to any ship elsewhere than in the i>ort to which the ship belongs, 
unless it is shewn to the satisfaction of the Court that at the time of the 
institution of the cause, any owner or part owner of the ship is domiciled in 
England or Wales. . . .

By the Colonial Courts of Admiralty Act, 53-54 Vict., 1890, ch. 
27, the word “Canada” is substituted for “England and Wales.”
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E. C. Mayen, and G. L. Fraser, for plaintiffs.
C. R. Macneill, K.C., for defendant.
Martin, L.J.A.:—This is an action claiming $19,258.29 for 

necessaries supplied in the shape of material and lal>our in refitting 
the defendant ship at New Westminster in this Province. An 
objection is taken to the jurisdiction founded on the submission 
that the ship belongs to the port of Vancouver and that she is 
owned by the Henrietta Ship Co., a Canadian company with head 
office at that port, but I have no hesitation whatever in finding 
upon the evidence that whatever the documents may pretend to 
shew, her home port is in San Francisco and her true owner is 
Alexander Woodside, domiciled there.

Part of the work was done under a written contract dated 
February 12, 1920, for $13,100, and the balance under a later 
verbal one : the submission that the plaintiffs’ right to recover was 
dependent upon the owner being able to obtain classification from 
the British Corporation or otherwise is not supported. I find as a 
whole that the work done under both contracts was a fair job of 
its class, and the prices charged were reasonable, which leaves only 
a few items that require particular notice.

The main one relates to the engine, etc., under this clause of 
the written contract :—

All propelling machinery to be installed complete with auxiliaries and 
pumps, also cargo winches. The above items to be supplied by the owners 
ready to install. It is assumed that the present tail shaft and propeller 
will be used.

It is submitted that under this clause the plaintiffs were 
required to supply the engine bed and therefore a large number of 
items in their bill covering the considerable cost of that work, 
about $5,000, should l>c disallowed. In Murray's New English 
Dictionary, vol. 5, p. 347, I find these definitions:—

Install (2) To place (an apparatus, a system of ventilation, lighting, 
heating, or the like) in position for service or use:

Installation (2) The action of setting up or fixing in position for service 
or use (machiner)-, apparatus, or the like); a mechanical apparatus set up 
or put in position for use; spec, used to include all the necessary plant, 
materials and work required to equip rooms or buildings with electric light.

The main idea of “installing” thus conveyed is to place or set 
up in position for use, and though in certain circumstances and 
some trades it may have a special or wider meaning, yet there is
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nothing in the circumstances of this case to so enlarge it. I am 
of the opinion that it was and must have been in the contemplation 
of the parties that the new engine was to l»e placed in position upon 
a hod sufficient for that purpose already in “place” in the ship. 
The statement of the witness Lockhart, marine engineer, on cross- 
examination, that it meant the plaintiffs were to get the engine, 
auxiliaries and pumps from the owner “ready to install” and then 
couple them up for sea in the ship’s engine room seems the reason­
able view to take of the situation, and it is, moreover, sup]>orted 
by the correspondence l>etween the parties, even if the blue print, 
Ex. 38, is to be discarded in this connection, as is rightly, I think, 
submitted by defendant’s counsel, it being merely an over-all 
dimension plan, as explained by the witness Akhurst. Therefore 
said items covering the cost of the engine bed will be allowed.

As to certain “hardwood” items, it is clear from the evidence 
that unless otherwise specified by name local shipwrights include 
Douglas fir under that category and that wood was in fact used, 
therefore the items are allowed.

With respect to the two wing tanks for oil, that question has 
occasioned me the most difficulty but after a careful consideration 
of the evidence and the circumstances I have reached the con­
clusion that the owner, Wood side, has so acted that he must l>e 
held to have accepted them after full knowledge of the result of 
the test, and their capacity, if the plaintiff Christian’s evidence is 
to be l>elievcd, and I prefer it to Woodside’s; the latter did not 
insist upon larger tanks being substituted, as the plaintiffs offered 
to do, lieeause they would reduce the cargo space, and, consequent­
ly, earning power, and it is difficult to understand if his objection 
were so serious as now put forward, why he nevertheless put to 
sea without any further alterations to them : as they are now with 
a capacity of 3,800 gallons, instead of the 5,000 as sjiecified for, 
they still give a 19 day voyage range on the engine consumption 
of 200 gallons per day, which he doubtless agreed to regard as 
sufficient; furthermore, his representative, Wallace, agreed to 
test them though he knew their capacity was short and that they 
were not plate and did not order them to be taken out after 
the test, though he had the grower to do so, simply because it would 
have delayed the vessel in sailing. I am of the opinion, on the 
whole aspect of this item, that it is too late for the owner to suc­
cessfully contest it.
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There are five items, however, which the owner is entitled to 
have disallowed, viz., those charged for the time occupied in 
purchasing materials, under these headings in the monthly “State­
ment of Wages”:—

J. F. Hitlev, linking after extra materials, work................ $125.00
Overhead (April)...................................................................... 83.33

Do. (May)...................................................................... 83 22
Do. (Juno 1st half)......................................................... 125.00
Do. (June 2nd half)........................................................ 125.00

$541 55

'Fhe verbal contract was that the plaintiffs were to purchase 
the material and supply the labour and do the work on a per­
centage of 20% of the cost, and it is submitted that the time 
occupied in purchasing is part of the overhead cost of labour and 
that as in this case the plaintiffs did not include their office expenses 
in “overhead” they arc entitled to exclude non-productive work 
outside the office, that is, instead of including in “overhead” the 
offiee administrative expenses they excluded them and therefore 
should be allowed for them as time occupied in the “labour” of 
purchasing. Rut I am of opinion that, while it may l>e the plaintiffs 
made an error in excluding their general expenses from “overhead” 
and estimated too low as pointed out by witness Lockhart, yet, 
nevertheless, that was the contract they made and if they made a 
mistake in it they must l>ear the loss, so consequently the said 
5 items will be disallowed. Judgment will be entered in favour of 
the plaintiffs for all the other items.

With respect to the counter claim : it has not been supported 
by evidence and must fail. While the telegram of May 26, from the 
defendants to Woodside concerning the arrival of the engine, 
beginning “Expect engine, etc.,” was an unfortunate one, yet an 
ordinarily prudent man would not treat such expectations of the 
arrival of an engine, especially in these days of delayed transporta­
tion, with much confidence; the engine, as a matter of fact, did 
not arrive in the plaintiff’s yard until June 8, and after that time 
I am unable to find that there* was any undue delay, bearing in 
mind the fact that under the verbal contract additional and 
collateral work was being continually ordered by the owner’s agent,
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Wallace, even up to July 3, two days before sailing. It is therefore 
impossible to hold that the owner really suffered any loss or damage 
on this head.

The whole result is that judgment should be entered for the 
plaintiffs as alx>ve indicated, and the costs will follow the event.

Judgment accordingly.

THE KING v. FLAVIN.

Nova Scotia Supreme Court, Harris, C.J., Russell and Lonpley, JJ., Ritchie, E.J. 
and Chisholm, J. January 11, 1921.

Justice of the Peace (§ III—12)—Illegal arrest—Crime within juris­
diction OF MAGISTRATE—JURISDICTION TO TRY ACCUSED.

Although an arrest is illegal, when the person arrested is once before 
the magistrate, all that is necessary to give the n agist rate jurisdiction 
is to shew that the crime with which the accused is charged is within 
the jurisdiction of the magistrate.

I The Queen v. Walsh (1897), 29 N.8.R. 521; The Queen v. Hup he» 
(1879), 4 Q H I). «14, followed; Rex v. Pollard (1917), 39 D.L.R. Ill, 
distinguished.]

Motion to quash a conviction for unlawfully keeping intoxi­
cating liquor for sale, the conviction having been removed into 
this Court by certiorari.

James Terrell, K.C., for defendant.
W. J. O'Hearn, K.C., for prosecutor.
The judgment of the Court was delivered by 
Ritchie, E.J.:—The defendant was convicted before a stipen­

diary magistrate of unlawfully keeping intoxicating liquor for sale. 
The conviction has been removed into this Court by certiorari 
and a motion to quash is made. The point was made that Flavin 
was illegally arrested and brought before the magistrate and that 
consequently the subsequent adjudication was void for want of 
jurisdiction.

I agree that the arrest was illegal, but am of opinion that the 
conviction is not thereby invalidated. Rex v. Pollard (1917), 
39 D.L.R. Ill, 29 Can. Cr. ('as. 35, 13 Alta. L.R. 157, is authority 
for Mr. Terrell’s contention that the arrest was illegal, and that 
therefore the magistrate had no jurisdiction. If the Pollard 
case was sound it would not avail as it is distinguishable because 
in that case the objection was taken before the magistrate. In 
this case it was waived by conduct. Counsel for Flavin made no
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objection, waived the reading of the information, and pleaded 
not guilty; submitted to the jurisdiction and went into his defence 
on the merits.

In Dixon v. Wells (1890), 25 Q.B.D. 249, at 255, Lord Coleridge, 
C.J., said:

The document called a summons in this case was, in my opinion, no 
summons at all. But the accused was before the magistrate. Two distinc­
tions, however, separate this case from those cited. First, in all the cases to 
which our attention has been called there was no protest made by the person 
who appeared, and the Courts said, applying a well-known rule of law expound­
ed centuries ago, that faults of procedure may generally be waived by the 
person affected by them. They are mere irregularities, and if one who may 
insist on them, waives them, submits to the Judge, and takes his trial, it is 
afterwards too late for him to question the jurisdiction which he might have 
questioned at the time.

It if? of no avail to cite Rex v. Pollard, 39 D.L.K. Ill, 29 Can. 
Cr. Cas. 35, 13 Alta. L.R. 157, when it is in direct conflict with 
The Queen v. Hughes (1879), 4 Q.B.D. 614. There was no doubt 
about the illegality of the arrest in that case. Hawkins, J., said, 
4 Q.B.D. at 622:

I am of opinion that the conviction was right and ought to be affirmed. 
In arriving at this opinion I have assumed as a fact, from the case as stated, 
that Stanley was arrested . . upon as illegal a warrant as ever was

The case was very fullv argued, first before five Judges, and 
then re-argued before ten very able Judges, when the Court stood 
nine to one in affirming the conviction. In The Queen v. Hughes, 
as in this case, no objection to the jurisdiction was taken at the 
trial, but the ratio decidendi is that if the accused is present 
and the magistrate has jurisdiction over the offence a protest is 
of no avail. The effect of the decision in The Queen v. Hughes 
is stated by Lord Coleridge, C.J., in Dixon v. Wells, 25 Q.B.D. 
at 255, as follows: “The case establishes the proposition that 
when a person is before justices who have jurisdiction to try the 
case they need not inquire how he came there but may try it.’:

And in In re Maltby (1881), 7 Q.B.D. 18, at 28, Pollock, B., 
speaking of the word “charge'’ said:

Only 2 years ago the meaning of this word underwent much consideration 
in the Court of Cruninal Appeal before a number of Judges, and from the 
judgment of my brother Hawkins in The Queen v. Hughes it may be seen 
that in many cases the word “charge” in no way involves a written informa­
tion, and that it is sufficient to shew that a person is brought before the
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magistrates somehow or other and that all that is necessary to give the magis­
trate jurisdiction is to shew, the person being once before him, that the crime 
with which the accused is charged is within the jurisdiction of the magistrate.

Other technical objections were taken but they are without 
substance. I therefore do not discuss them. If I could find 
a legal ground which would justify me in quashing this conviction 
I would be quite willing to avail myself of it, because I have grave 
doubt as to whether there was any evidence on which to base the 
conviction, but I am precluded by The Queen v. Walsh (1897), 
29 N.S.R. 521, from dealing with this question.

The motion must be refused with costs.
Motion refused.

WALKER v. SHARPE.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and 

Elwood,JJ.A. January 21, 1921.

Damages (§ III K—217)—Agreement to thresh crop—Breach—Injury
TO, BY WILD DUCKS AND WEATHER—COMPENSATION.

On the dissolution of a partnership in a threshing outfit, the defendant 
agreed to thresh plaintiff's crop after he had threshed half of his own. 
Owing to failure of the defendant to fulfil his contract the plaintiff had to 
hire another machine to do his threshing and on account of the delay 
his crop was damaged by wild ducks and weather conditions.

Newlands and El wood, JJ.A., affirming the decision of the trial Judge, 
held that the plaintiff should be allowed as damages the amount he paid 
for the other machine and also the loss occasioned by the destruction 
of the crop by ducks and the weather conditions.

Haultain and Lamont, JJ.A., held that the destruction of the crop, 
by ducks, could not have been in the contemplation of the parties at the 
time the contract was entered into and was too remote and that plaintiff 

•was only entitled to the additional cost of threshing owing to defendant's 
breach of contract.

Appeal by defendant from the trial judgment in an action 
for damages for breach of contract to thresh a crop of grain. 
Affirmed by an equally divided Court.

J. F. Frame, K.C., and E. L. McLaren, for appellant.
H\ A. Doherty, for respondents.
Haultain, C.J.S., concurs with Lamont, J.A.
Newlands, J.A.:—The plaintiffs and defendant were in 

partnership in a threshing outfit. In 1916 they agreed to dissolve 
partnership, defendant paying plaintiffs *1,100, and doing plain­
tiffs’ threshing for the season 1917 after he had threshed half of 
his own crop.

The plaintiffs bring this action for damages for breach of 
defendant’s agreement to thresh their crop in 1917.
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The trial Judge found the agreement to he as above stated, 
with which finding I agree, and he found that a large portion of 
plaintiffs’ crop had l>een destroyed by snow and ducks while they 
were waiting for defendant to fulfil his contract, and he allowed 
them as damages the amount they paid for another machine 
to thresh and the loss occasioned by the destruction of the crop 
by ducks and the weather conditions.

The only question in this case is as to the damages allowed 
for loss of crop. Although there is evidence that plaintiffs could 
have got another machine to do their threshing, the evidence 
shews that defendant put them off from time to time by promising 
to come as soon as he had finished certain work.

SASK.
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Sharpe. 

Newland», J.A.

The decision in Smeed v. Foord (1859), 1 El. & El. 602, 120 
E.R..1035, applies directly to this case. Lord Campbell, C.J., 
at pp. 613-615, says:

The rule upon this subject is to be found in Hadley v. Iiaxendale (1854), 
9 Exch. 341, 156 E.It. 145, where it is hud down, in accordance with the Code 
Napoléon, with Pothier, with Chancellor Kent, and with all other authorities, 
that the damages which one party to a contract ought to receive, in respect 
of a breach of it by the other, are such as either arise naturally, that is, in the 
usual course of things, from the breach itself, or such os may reasonably be 
sup|>oscd to have been contemplated by the parties, when making the con­
tract, as the probable result of the breach. 1 do not say how far this rule was 
applicable to the particular circumstances of that case; but, as an abstract 
rule of law, I think it is correct. Applying it to the facts of the present 
case, we must hold that the plaintiff is entitled to recover all losses which 
naturally arose, or which were contemplated by him and the defendant 
as likely to arise, from the delay in the delivery of the machine. Now the 
plaintiff, a large farmer, known to the defendant to be such, wanted a machine 
to thresh his wheat: the defendant agreed to supply him with one on August 
14, 1856, about the time when wheat would be expected to be ripe. The 
defendant knew that the plaintiff required the machine for the purpose of 
threshing wheat in the field. Then, was it not contemplated by the parties, 
that if the machine was not delivered by the time fixed, damage to the wheat 
would, in all probability, be the result; particularly in such a variable climate 
as this? Owing to the non-delivery of the machine, the wheat was stacked, 
and afterwards damaged by the rain which ensued. This injury, and the loss 
and expense which it involved, were the natural results of the defendant’s 
delay. They were also results which the parties must have foreseen. But it 
is said that the plaintiff ought to have hired or borrowed another machine. 
Had it been proved that he could have done so, the case might have been 
different. No such evidence, however, was given. On the other hand, 
there was evidence that the plaintiff did apply for a machine in one quarter, 
but in vain. Moreover, the defendant led him on from day to day to supjxise 
that the machine which he had ordered would be speedily delivered to him. 
The plaintiff, therefore, being in no default, I think that he is entitled to
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substantial damages in respect of all those items of loss which resulted from 
the fall of rain. He is not, however, in my opinion, entitled to any damages 
in respect of the fall in the market price of the wheat; for that could not have 
been in the contemplation of the parties when the contract was made; nor 
can it be said to have been in any way the natural result of the defendant's 
breach of contract. For aught that the parties knew, or that might naturally 
have hapfiened, the price might have risen instead of fallen.

On the question as to whether plaintiffs should have hired 
another machine, Wightman, J., says (1 El. & El. at 61.5):

If there had been an actual refusal by the defendant to deliver the 
machine, he might have had a better case; for then it would have been the 
plaintiff’s own fault if he had not made every effort to procure another. But 
the defendant, by continually promising the plaintiff that the machine was 
on the point of arriving, prevented the latter from taking any further steps. 

And Hill, J., says (1 El. & El. 617):
At first, I thought that the damages were to be restricted to the cost of 

hiring another machine on August 14. But it appears that the continued 
assurances of the defendant that the machine was shortly coming, precluded 
the plaintiff from hiring or borrowing another.

I am therefore of the opinion that the trial Judge was right 
in assessing the damages he did, and would dismiss the api>eal 
with costs.

Lament, j.a. Lamont, J.A.:—In the fall or winter of 1916, the plaintiffs 
and defendant, who had been in partnership in a threshing outfit, 
agreed to dissolve partnership. The terms of the partnership 
were that the defendant should take the outfit, pay the plaintiffs 
the sum of $1,100, and do their threshing in the fall of 1917. The 
defendant took the outfit, paid the $1,100, but neglected to 
thresh for the plaintiffs in 1917; as a result of which, the plaintiffs 
were obliged to hire another machine. They have brought this 
action to recover the costs of obtaining the other machine, and, 
in addition, thereto, to recover damages for loss sustained through 
the crop being in part destroyed by wild ducks while they were 
waiting for the defendant’s machine. The trial Judge awarded 
them $284.50, being the additional cost of threshing owing to the 
defendant’s breach of contract, and $636 for damage done to the 
crop by the ducks and the weather. The defendant now appeals.

It having been found on disputed evidence that the defendant 
agreed to do the plaintiffs’ threshing in 1917, the award of $284, 
the expenses of getting this grain threshed by another, must be 
affirmed. The correctness of the award of $636 for destruction 
of crop is attacked on the ground that such damage was not 
proven, and that, in any event, it is too remote.
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The principle upon which damages for breech of contract are 
determined was laid down by this Court in Rivers v. White d* 
Soma Co. (1919), 46 D.L.R. 145, at 147, 12 S.L.R. 366, as follows:

The measure of damages for breach of contract is determined by t he 
knowledge, actual or constructive, which the parties had of the probable 
consequences of the breach. If they contemplated or ought to have con­
templated, the consequences which have proximately followed, they are 
liable to pay damages accordingly. In determining what consequences the 
parties may l»e reasonably supposed to have contemplated, the knowledge 
of the circumstances under which the contract was made must 1m>, not merely 
an imjMirtant, but the decisive consideration.

In Griffin v. Colver (1858), 16 N.Y. Rep. 489, at 494, Selden, J., 
following the rule laid down in Hadley v. Baxendale, 9 Exch. 
341, 156 E.R. 145, said:

The damages must be such as may fairly he supposed to have entered 
into the contemplation of the parties when they made the contract, that is, 
must be such as might naturally be expected to follow its violation.

The question then which we have before us in this case is: 
Did the parties at the time the contract was entered into contem­
plate, or should they be held to have contemplated, that a portion 
of the plaintiffs’ crop would be destroyed by wild ducks in case the 
defendant failed to keep his contract to thresh for the plaintiffs?

As to the cause of the loss, the plaintiffs gave the following 
testimony :

Q. What happened to the grain? A. Well, there were the ducks that 
fall, they were very bad, and a heavy snow-storm. The grain was cut in a 
seasonable time and left in stooks till 10th November which is very late, 
and the ducks and the storm made a big loss. Q. What about the ducks 
through that part of the country, Mr. Walker? A. They are always very 
bad in that district. It is close to the big meadows, and they come there 
in their thousands.

To succeed for the damage done by the ducks, it must be shewn 
that the defendant h,.d either actual or constructive notice that 
a breach of his contract would naturally be followed by the loss 
of a portion of the plaintiffs’ crop of oats through its being destroyed 
by the wild ducks. This imports notice on his part that ducks 
habitually destroyed the plaintiffs’ grain, and that the plaintiffs 
would probably leave their grain in stook until November 10 
before getting another machine, notwithstanding the fact, as the 
plaintiffs admit, that they could have had two other machines in 
the early part of the season. The damage done by the ducks 
was a continuous damage until November 10.
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That the defendant had any actual notice that the ducks 
would likely do damage, there is not one iota of evidence. The 
plaintiffs’ case then must rest on his having constructive notice; 
that is, that there were facts and circumstances within his knowledge 
which would have led an ordinarily prudent man to conclude 
that damage1 by the ducks would result from a breach of his 
contract. Had the defendant lived beside the plaintiffs’ place, 
and had ducks been in the habit of feeding on the plaintiffs’ 
grain, I think a reasonable man, under these circumstances, would 
1h* aware* e)f the fact anel would conclude that the ducks would 
likely do elamage*. Rut there? is no eviele*nce that the defeneiant 
lived near the plaintiffs. In fact, one of the reasons given by him 
for ne>t going to the plaintiffs to thresh was, that it was a too 
long haul. This woulel indicate that he eliel nett live in the neigh- 
bourhoetel. The only evielence given by the elefendant as to the 
destruction of grain by the ducks is the folletwing:

Q. Do you know whether, after the snow enme, the ducks were bad in 
that part of the country in the grain fields? A. They were had in mine— 
I don’t know about anybody elses. Q. Did they destroy any of your grain? 
A. Yes, they destroyed some of it. . Q. They destroyed a lot of
grain in the fields that are left late? A. Yes.

There is, in my opinion, nothing in this evidence which would 
justify the conclusion that the defendant must have known when 
the contract to thresh was made that the ducks would likely 
destroy the plaintiffs’ grain if he failed to keep his contract.

Furthermore, evidence of the defendant’s son, brought out 
by eounsel for the plaintiffs, seems to me to rebut the argument 
that the defendant had constructive notice. On being asked in 
reference to the ducks, Archie Sharpe said: “They wen* not in 
Dooey’s field, so how were they in Walker’s?” C ounsel for the 
plaintiffs then put to him this question:

Q. Do you mean to say it is an uncommon thing for ducks to take one 
field and leave the other fields alone? A. No, it is not, but I never saw any 
ducks in Walker's field.

Every hunter of wild ducks in this Province knows that answer 
to be correct; that it is no uncommon thing for ducks to prefer 
to feed in one field in preference to another. Also that the feeding 
ground in one year may lx* an entirely different one from that 
frequented the preceding year.

In view of these facts, I fail to see how it can l>e said to be 
established that the defendant contemplated, or ought to have
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contemplated, the destruction of the plaintiffs’ crop by the ducks 
as a result naturally to he expected to follow the breach of his 
contract. In the absence of special circumstances made known 
to the defendant, the damage's art* restricted to those which 
flow in the usual course' of things from the breach.

In this case, these* in my opinion are: (1) the cost of getting the 
grain threshe'el by another thresher, anti (2), any tlamage to or 
destructiem of the crop as a result of unfavourable weather con- 
elitions, not out of the orelinary, occurring between the' breach anei 
the time when the plaintiffs reasonably could have obtained 
another machine. These damages the elefenelant should be held 
to have contemplated, but he- should not, in my opinion, be* held 
liable for damage causeel by wild ducks, without evielenee that he 
had notice that such tlamage would likely occur, or evidence of 
circumstances from which the- conclusion might reasonably !>e 
drawn that he must have known that such damage would result. 
As I have already indicated, I do not find such evidence hen*.

In Sniced v. Foord, 1 El. & El. €02, 120 E.R. 1035, the defendant 
broke his contract to supply a machine to thresh the plaintiff’s 
grain, with the result that the grain was injured by rain. In an 
action for damages the plaintiff was held entitled to recover for 
the damage done by the rain. In his judgment, Lord Campbell, 
C.J., said (1 El. & El. at 014):

The defendant knew that the plaint iff required the machine for the 
purpose of threshing wheat in the field. Then, was it not eontemplated by the 
parties, that if the machine was not delivered by the time fixed, damage to 
the wheat would, in all probability be the result; particularly in such a 
variable climate as this? Owing to the non-delivery of the machine, the 
wheat was stacked, and afterwards damaged by the rain which ensued. 
This injury, and the loss and expense which it involved, were the natural 
results of the defendant’s delay. They were also results which the parties 
must have foreseen. But it is said that the plaintiff ought to have hired or 
borrowed another machine. Had it been proved that he could have done so, 
the case might have been different. No such evidence, however, was given. 
On the other hand, there was evidence that the plaintiff did apply for a 
machine in one quarter, but in vain.

In the case at Bar we have the clear admission of the plaintiffs 
that they could have had not only one machine, but two.

It was argued that the defendant by promising to bring his 
machine from time to time, prevented the plaintiffs from getting 
another. The evidence, in my opinion, does not support the 
allegation upon which this argument is based. The plaintiff
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Albert Walker testified that early in the threshing season he saw 
the defendant, who told him lie would be over with the machine 
the following Monday or Tuesday. The defendant did not go. 
This plaintiff says that the next time he saw the defendant was 
some 3 or 4 weeks later, when he was threshing at Dooey's, and 
that the defendant promised to thresh for him as soon as he finished 
at Dooey’s. Before he finished at Dooey’s, the plaintiff had 
another machine. The other plaintiff testified that the only 
time he saw the defendant about doing their threshing was on the 
first of the above-mentioned occasions, when the defendant prom­
ised to come the following Monday or Tuesday.

From this evidence it is clear that the defendant’s conduct 
was not instrumental in keeping the plaintiffs from getting their 
grain threshed by another machine.

I am, therefore, of opinion that the damages allowed for 
destruction of the crop by the ducks cannot be supported.

I would allow the api>eal with costs and reduce the judgment 
to $284.50.

Elwood, J.A., concurs with Newlands, J. A.
A ppeal dismissed by an equally divided Court.

STAIRS, SON AND MORROW v. NEILSON.
A'ova Scotia Supreme Court, Harris, C.J., Russell and Longlcy, JJ., Ritchie, E.J., 

and Chisholm, J. December 4, 1920.
Statutes (§ II B—110)—Construction of Order 40, Rule 5, N.S.— 

Liberal construction—Each case to stand on its own merits. 
Order 40, It. 5 (Nova Scotia) should be construed liberally and each 

case must depend upon its own merits. The goods and stock of a sail- 
maker are not of such a fjerishable nature as to justify an order for sale 
under the rule.

Application to a Chambers Judge for an order for the sale 
of goods taken in execution on the ground that the defendant 
against whom the execution issued was an absent or absconding 
debtor and the goods in question were liable to depreciation from 
mildew and other causes. The Judge to whom the application 
was made referred to the full Court the question whether goods 
of the character referred to were within the scope of 0.46, R.5. 
Application refused.

IT. A. Henry, K.C., in support of the application.
No one contra.



56 D.L.R.] Dominion Law Reports. 675

The judgment of the Court was delivered by
Harris, C.J.:—The defendant was a sailmaker at Parrsboro 

and abseonded and his stock of canvas and ro]>e and a sewing 
machine, gasoline engine and some small articles used by him in 
his business have been attached at the suit of the plaintiffs. An 
application was made to the Chambers Judge for an order for the 
sale of the goods under the provisions of Order 46, Rule 5, 
which was referred to the full Court.

The rule provides that:
Where the goods consist of stock or arc shewn upon affidavit to be of a 

perishable nature or likely to injure from keeping and the agent of the debtor 
if any does not within three days after notice of the appraisement give security 
for the value a Judge may in his discretion cause the same to be sold at public 
auction and the proceeds thereof shall be retained by the sheriff or paid into 
Court to respond the judgment.

The first contention is that the word “stock” as used in this 
rule means stock in trade.

An examination of the authorities shews that the proceeding 
of attaching the goods of an absent or absconding debtor and 
holding them to satisfy the judgment which the plaintiff may 
recover does not exist at common law but is the creature of the 
statute. It is so in the United States and writers there have said 
that the prevailing rule in the Courts of that country is to construe 
strictly all such Acts. The theory of the proceeding is that the 
property seized is to remain in the hands of the officials of the 
Court to answer any demand which the plaintiff may establish 
against the defendant by the final judgment of theCourt intheaetion, 
and if he does not establish his claim and judgment is entered for 
the defendant then the property is to lie returned to tl defendant. 
The attaching creditor merely acquires a security or lien for his 
claim and the right of property remains in the debtor subject 
to the lien.

Two things soon became apparent if such proceedings were 
to be allowed against an absent or absconding debtor. The 
first was that as the defendant had no personal sendee or notice 
of the proceedings a reasonable time must elapse before final 
judgment could be entered up against him; and the second was 
that during the intenal so allowed the property must not l>e 
allowed to depreciate or perish; and a sale in certain cases was 
suggested as the best means of avoiding loss.
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In 4 Cyc. 712 it is stated that:
The object of the statutes providing for the sale of attached property 

in limine or before final judgment is not to alter the rights of the parties but 
to substitute in the ixissession of the Court or officer ini|>erishahle money 
requiring no cxjiense to keep for perishable property or property expensive 
to keep.

While in Nova Scotia we had as early as 1761 an Act regulating 
the procedure in cases against absent or absconding debtors it 
was not until 35 Geo. III., 1795 eh. 1, sec. 9,1 P.L. 347, that there 
was any provision as to sales in limine. By this statute it was 
provided that:

Where goods and chattels of a perishable nature or live stock of any kind 
shall be taken by attachment and appraised, and the party whose goods or 
stock are so taken shall not within three days after notice of such appraisement 
being made, give sufficient security for the value thereof, according to law, 
it shall and may be lawful for any Judge of the Court out of which such writ 
of attachment shall have issued, upon application of the plaintiff, and notice 
thereof to the defendant, or, if the defendant be an absent or absconding 
debtor, to his agent, factor, or trustee, if he have any, and no cause to the 
contrary shewn, to order the goods, chattels, or stock, so attached and 
appraised, to be sold by the sheriff at public auction; and the money arising 
from such sale to he retained in the hands of the sheriff, or paid into Court, to 
rescind the judgment to be afterwards given in such cause.

Apparently there was no change in the wording of this provision 
until the R.S. 1851, ch. 141, see. 7, which reads as follows:

7. Where the goods consist of stock, or are shewn upon affidavit to be of a 
perishable nature, and the agent shall not within three days after notice of the 
appraisement give security for the value, a Judge, or the prothonotary of the 
county in his absence, may at his discretion cause the same to be sold at 
public auction and the proceeds thereof shall be retained by the sheriff or paid 
into Court to rescind the judgment.

Beamish Murdoch in his Epitome of the Laws of Nova Scotia, 
vol. 3, p. 137, published in 1833, says:

The usage in all attachments has been for the sheriff, if sufficient security 
be offered him, to deliver up the goods to the defendant or his agent and in 
the case of perishable goods or live stock if after three days’ notice of the 
appraisement of the articles attached such security be not given an application 
may be sustained for their immediate sale.

The question is whether the change of phraseology in 1851 
effected any change in the meaning or whether the word “stock” 
in the new statute still meant live stock. I am clearly of opinion 
that no change in meaning was effected at that time. The fact 
that live stock would require constant daily care and expense 
to keep it alive shews that it was one of the main reasons for the 
passage of the Act authorising a sale of property attached.
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Th<‘ argument is that “stock” as used in the new Act means 
“stock in trade” and not live stock. The adoption of such a 
construction presupposes that the Legislature deliberately took 
away the authority to order a sale of live stock which was still 
as necessary as before, and gave authority to sell “stock in trade” 
in all cases whether it was or was not of a perishable nature, and 
whether or not an inherent necessity existed for its being sold. 
1 cannot think the Legislature would have effected so far-reaching 
and important a change in such a careless and slipshod manner, 
and it is, I think clear, that it had no such change in mind.

I suppose the argument would be that there was a presumption 
of a change of intention to be made out by the change of language 
employed but that argument has little or no foret1 under the 
circumstances. Maxwell on Statutes, 6th eel., at p. 564, says:—

But just ns tlx* presumption that the same meaning is intended for the 
same expression in every part of un Act is, us we have seen, not of much 
weight, so the presumption of i* change of intention from a change of language 
(of no great weight in the construction of any documents) seems entitled to 
less weight in the construction of a statute than in any other ease; for the 
variation is sometimes to he accounted for by a mere desire to avoid the 
repeated use of the same words, and often from the circumstance that the 
Act has been compiled from different sources; and further, from the altera­
tions and additions from various hands which Acts undergo in their progress 
through Parliament. Though the statute is the language of the three estates 
of the realm it seems legitimate, in construing it, to take into consideration 
that it may have been the production of many minds; and that this may 
better account for the variety of style and phraseology which is found, than 
a desire to convey a different intention. Even where the variation occurs 
in different statutes the change is often not indicative of a change of intention. 
Thus there is no difference between a “stream" and a “river" in secs. 27, 28, 
of the Statute 24-25 Viet., 1861, ch. 109; and “ordinary luggage" in an act 
and “personal luggage" in a by-law made under it, have been construed as 
meaning the same thing.

In my opinion “stock” in the present rule means “live stock” 
and not “stock in trade” and we must therefore look to the re­
maining portion of the rule as to whether the order applied for 
should be granted.

In other words, are the goods here “shewn to be of a perishable 
nature or likely to injure from keeping?”

In some of the Courts of the United States where they have a 
similar statute the term “perishable property” which is perhaps 
of much the same meaning as “of a perishable nature” has been 
held to apply only to property which is inherently liable to de-
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terioration and decay (Fisk v. S/tring (1881), 25 Hun (N.Y.) 367) 
while in other cases the term “perishable” has been given a more 
liberal interpretation and would embrace property the keeping 
of which may render it of no value in the end to satisfy the claims, 
and goods the styles of which change every season and which are 
liable to become hard and unsuitable for use and moth-eaten and 
injured by dust and dirt. 1 think the statute should receive a 
lilteral construction but so construing it I find myself unable 
to reach the conclusion that the goods in the present case are of a 
perishable nature or likely to injure from keeping. There may be 
cases in which some or all of the grounds relied upon here might, 
under the peculiar circumstances of the case or the nature of the 
goods in question, lie regarded as justifying an order for sale. 
It is obvious that what might be a good reason in one case may 
be no reason in another and each case must depend on its own 
merits. Here the goods are of substantial value, not inherently 
liable to mildew or deterioration, and the sheriff can no doubt 
arrange—as it is his duty to do—for their suitable storage at a 
moderate rental.

I think the application fails.
Application refused.

DUCHZYSCZN v. BRONFMAN.
Saskalcfuuan Court of Apjxal, Huultain, C.J.S., Neu'lands, Lamont, 

ai,d Elwooa, JJ.A. December 28, 1920.

Contracts (§ IV 13—369)—Sale of goods—Payment down—Penalty 
clause—Countermand of order—Recovery of payment— 
Rights of vendor under penalty clause.

Where there is a contract of sale and a part payment thereon has been 
made, if the contract gives the purchaser a right to countermand the 
order, subject to a penalty for doing so, no matter what the |>enalty 
is the purchaser upon countermanding the order is entitled to a return 
of the payment made, and the penalty clause not being fixed by the 
parties as liquidated damages in case the purchaser should insist on 
countermanding the order the vendor can recover only such loss as he has 
sustained.

[See Annotation, Distinction between Penalties and Liquidated 
Damages, 45 D.L.R. 24.)

Appeal by plaintiff from the trial judgment in an action on a 
contract for the sale and purchase of automobiles. Reversed.

L. McK. Robinson, for appellants.
W. R. Parsons, and W. B. O'Regan, for respondent.
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Haultain, C.J.8.Î—Except as for the claim for the return of 
$600. 1 would dismiss this appeal on the ground that the findings 
of fact of the trial Judge, on very conflicting evidence, should not 
be disturbed. No useful purpose will be served by a discussion 
of the numerous cases cited to us bearing on the question of the 
power of a Court of Appeal to review and reverse findings of fact 
by the Court below. The trial Judge found himself confronted 
with two absolutely contradictory stories, and, after hearing the 
evidence and seeing the witnesses, he accepted the story of the 
defendant and his witnesses. After a careful consideration of the 
evidence as set out in the appeal book, I am inclined to the same 
conclusion.

As to the $600 paid by the plaintiff to the defendant under the 
written order, I am of opinion that, while it is called a “deposit’ 
in the written order, it was not intended to lie a deposit in the 
ordinary sense of the term, as the order makes express provision 
for payment of a certain amount by the plaintiff in the event of 
the order being countermanded. Palmer v. Temple (1839), 9 Ad. 
& E. 508, 112 E.R. 1304. The defendant, however, is entitled to 
succeed on his cross-appeal for damages under the above-mentioned 
clause in the agreement. These damages should be ascertained 
and the action finally disposed of as provided for in the judgment 
of my brother Lamont.

Newlands, J.A. concurs with Lamont, J. A.
Lamont, J.A.:—Two questions are involved in this appeal : 

(1) Did the plaintiffs repudiate their contract to purchase six 
automobiles from the defendant, who was carrying on business 
under the name of “City Garage,” before the automobiles arrived 
at Kamsack, and (2), if so, are they entitled to a return of the 
$600 deposit?

The contract in part is as follows:—
City Garage, H. Bronfman, Yorkton, Sank., May 8th, 1919.

Please enter my order for the following goods to be delivered about at 
once, soon as possible, at Kamsack.

This order cannot be countermanded.
Three 3 Gray Dort Social five passenger cars, $4,890.00.
Three 3 Gray Dort Regular five passenger cars, $4,470.00.
15% discount off Chatham price.
Terms, deposit $600.00. Balance Sight Draft Bill of Lading..................
Settlement to be made on receipt of invoice and bill of lading.
It is further agreed that this order may be countermanded only at the 

option of the City Garage, and that in case countermand is insisted upon an 
amount equal to 20 per cent, of the net price of the goods will be due and 
payable to the City Garage.
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The* automobiles were shipped from Chatham. The defendant 
swore that, before they arrived in Kamsack, the plaintiff Duch- 
zysczn told him over the telephone that he eould not pay for them 
and would not take them. This the plaintiffs denv, and say that 
they were ready to pay for them and wanted them. When the 
automobiles arrived in Kamsack, the defendant sent his agent 
Brown to take delivery from the railway company. Brown 
testified that he then went to see the plaintiffs and asked them if 
they would take the ears; that Duchzysczn said they could not, 
giving as a reason that they did not have the money; that he then 
asked him if they could take two or three of the cars, and that 
Duchzysczn replied that they could not. The trial Judge accepted 
the evidence of Brown and Bronfman, and held that the contract 
had been repudiated by the plaintiffs.

As the trial Judge had the witnesses before him and had an 
opiwrtunity of observing their demeanour, which we have not, 
his finding should not be disturbed.

As to t he deposit,the trial J udge held t hat t he plaint iffs had entered 
into a contract on which they had made a payment by way of 
deposit, which contract they broke, and that, under such circum­
stances, they were not entitled to recover the deposit. The cheque 
which paid the deposit stated on its face that it was in part pay­
ment of the automobiles. When the plaintiffs refused to take the 
cars, the defendant kept them himself. There is no evidence as 
to what disposition was made of them.

Paragraph 13 of the defendant's statement of defence, and 
para. 3 of his counterclaim, read as follows:—

13. The defendant pays into Court the sum of $630 and says same is 
sufficient to satisfy the plaintiffs’ claim herein.

3. The plaintiffs wrongfully insisted on the countermanding of said 
order or contract, and did countermand same, and the defendant claims 20% 
of the net invoice price $9,360, viz., $1,872 for such countermanding.

Under these circumstances, were the plaintiffs entitled to a 
return of the $600?

In Howe v. Smith (1884), 27 Ch. D. 89, the purchaser had paid 
£500 which was stated in the contract to be paid “as a deposit” 
and “in part payment of the purchase money.” Cotton, L.J., at 
p. 94, cites Collins v. Slimson (1883), 11 Q.B.D. 142, at 143, where 
Pollock, B., said:—
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According to the law of vendor and purchaser the inference is that such 
a deposit is paid as a guarantee for the performance of the contract, and 
where the contract goes off by default of the purchaser, the vendor is entitled 
to retain the deposit.

I am, therefore, of opinion that, where there is a contract of 
sale and a part payment thereon has been made, and the purchaser 
before completion repudiates or abandons the contrat* he cannot 
recover the part payment which he has made. He cannot set up 
his own default as a ground for a return of the moneys paid, as 
against a vendor ready and willing to complete, unless there is 
something in the contract indicating an intention that he might 
do so. See also Hall v. Burnell, |1911] 2 Ch. 551 ; Sprague v. Booth, 
11909) A.C. 570.

The question here then is: Was it the intention of the parties 
that the 8000 should liecome the absolute property of the defendant 
in cast' the plaintiffs were unable or unwilling to complete the 
contract? In mv opinion it was not. The clause in the contract 
which provides “that in case countermand is insisted upon an 
amount equal to 20% of the net price of the goods will be due and 
payable to the City Garage,” seems to me to indicate a clear inten­
tion that if the plaintiffs insisted on having the order counter­
manded such would lx1 done, but it would subject them to a penalty 
of 20% of the net price.

If the contract gives the plaintiffs a light to countermand the 
order, as I hold it does, then, no matter what the penalty may l)e 
for their so doing, they are entitled to a return of the $600, paid 
thereon. This seems to have been the meaning which the defendant 
himself placed upon the contract, for he paid the $600 and interest 
into Court, and counterclaimed for the 20% penalty, and has 
cross-apj>ealed here to recover the same.

The penalty clause not being fixed by the parties as liquidated 
damages in case the plaintiffs should insist on countermanding 
the order, the defendant can only recover such loss as he has 
sustained. To ascertain the amount of that loss, there should be 
a reference to the local registrar at Yorkton.

In the result, therefore, in my opinion the appeal should be 
allowed, and the judgment below varied by allowing the plaintiffs 
judgment for a return of the $600 and interest paid into Court, and 
by allowing the defendant on his counterclaim such damages as he 
shews he has sustained by reason of the plaintiffs' insisting on
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countermanding the order. ( )ne sum should be set off against the 
other, and judgment given for the party entitled to the difference. 
The plaintiffs are entitled to costs in the Court below up to the 
time the .$030 was paid into Court, and the defendant is entitled 
to all other costs of the action and of the counterclaim. As both 
parties succeed on appeal, I would allow no costs of appeal. 

Elwood, J.A. concurs with Lamont, J.A.
A ppeal allowed.

THE HALIFAX GRAVING DOCK Co. v. THE KING.*

Exchequer Court of Canada, Audette, J. July 6, 1920.

Contracts (§ I 1)—55)—Damage to dry dock—War Measures Act— 
Voluntary assistance of Crown—Expropriation—Question
OF ESSENTIALS OF CONTRACT.

The suppliants, having asked for (he Crown’s assistance in repairing 
(heir projK-riies on the understanding that they bear a portion of the 
expense, and the Crown having assisted them, although under no legal 
obligation to do so, what was done by the Crown did not amount to any 
acknowledgment of a right of action or an act that might imply a con­
tract, it being shewn from the correspondence that the parties were 
never in accord, ns regards the nature of the payments to be made by 
the suppliants.

(Samson v. The Queen (1888), 2 Can. Ex. 30, referred to.]

Petition of right to recover the sum of $195,038.18, estimated 
cost of the works of reconstruction of suppliants’ dock at Halifax 
at the date of expropriation of the same by the Crown.

L. A. Lovett, K.C., and J. S. Roper, for suppliants.
Audette, J.:—The suppliants, by their petition of right, seek 

to recover the sum of $195,038.20, that is $217,850.40 less the 
$22,222.20 hereinafter mentioned, being the mount claimed as 
representing what they are entitled to, under the provisions of 
the Order in Council dated January 15, 1918, for the expenditure 
upon the works of repair and reconstruction of the dock and 
shops, etc., at Halifax.

As the result of a disastrous explosion which occurred at 
Halifax, on December 6, 1917, creating a great upheaval inflicting 
considerable (Images upon the property in the city, the Dominion 
Government, of its grace and bounty, came to the rescue of the 
sufferers.

The suppliants’ dry dock, with its usual repair shops and plant, 
was considerably (Imaged thereby and the Crown, wishing to 

•Appeal to Supreme Court of Canada pending.
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extend a helping hand, dealt with them in the manner that will 
clearly appear from the following Orders in Council. The Order 
in Council of January 15, 1918, reads as follows:—

The Committee of the Privy Council have had before them a report, 
dated January 5, 1918, from the Minister of Public Works, submitting as 
follows:—

That a Dry Dock, with necessary repair shops and plant, was constructed 
in the harbour of Halifax, N.8., by the Halifax Graving Dock Co., Ltd., 
of England, and complétée! in 1889, the dock in question being 570 ft. long, 
88 ft. wide at entrance and 30 ft. deep over sill rt high water, spring tides. 
This dock was subsidized by the Dominion Government under Act 45 Viet., 
ch. 17, and also by the Imperial Government and the City of Halifax. The 
subsidies were each for $10,000 per annum for a period of 20 years. Payment 
of the Dominion Government subsidy was completed in the fiscal year ending 
March 31, 1910, and it is assumed that full payment has also been made of 
the two other subsidies;

That, in the recent disastrous explosion of a munition ship in the harbour 
of Halifax, the dock was badlv damaged and the repair shops and plant 
connected therewith were practically destroyed;

That the port of Halifax is a naval base and is very largely used by 
warships and warcraft of all kinds of His Majesty and of His allies. It is also 
used as a rendezvous for ships needing convoy. For these reasons it is 
urgently necessary for the purposes of the war that all facilities for the retiring 
of ships-of-war and other ships should be effectively available with the least 
possible delay. That the owners of the dock are not, at present, in a |>osition, 
financially, to enable them to undertake the necessary repairs to same and the 
reconstruction of the shops and plant, as this work will cost considerably 
more under present winter conditions and the scarcity of labour than would 
ordinarily be the case;

That the owners originally proposed that the Government expropriate 
the property and they offered to sell their interest in same for a sum not to 
exceed $1.250,000 to which would have to be added the full cost of rebuilding 
the dock, etc. The acceptance of this proi>osition would, moreover, neces­
sitate the o|Hiration of the dock by the Government;

That an alternative proposal has, however, been made by the owners in 
which they offer to proceed with the reconstruction of the dock and to furnish 
the sum of $111,000, which is the amount of the insurance, towards the cost, 
provided the Government supply the balance of the cost of reconstruction 
by way of a subsidy relieving the Government of any further liability, as 
well as responsibility for the operation and maintenance of the dock. It is 
understood that the work of repair and reconstruction shall not consist of 
anything beyond the replacement of the dock and shops, etc., in the same 
condition in which they existed at the time of the disaster. The final decision 
as to the exact nature and extent of such repair, reconstruction and equi|>- 
inent, of the dock and plant to rest entirely with the Minister of Public Works 
or his delegated representative on the work; the actual work of reconstruction 
and purchase of material therefor to be under the inspection, supervision and 
control of the representative of the Department of Public Works.
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The Minister, in view of the foregoing and of the imperative necessity 
that docking and repairing facilities at Halifax lie forthwith re-established and 
made available at once for ships awaiting repairs in that port, recommends 
that authority be given, under the War Measures Act, to proceed with the 
repairing, re-construction and re-equipment of the dock and plant at that 
place under the following conditions:—

1. The Halifax Graving Dock Co., Ltd., the owners of the dock damaged, 
do contribute towards the cost thereof the sum of $111,000;

2. The balance of the outlay required to l>e defrayed by the Government 
from the War Appropriation;

3. The final decision as to the exact nature and extent of the repair, 
reconstruction and re-equipment of the dock and plant as well as the actual 
work of reconstruction and purchase of material therefor, to be under the 
inspection, suiiervision and control of the representative of the Minister of 
Public Works.

The Order in Council of May 20, 1918, which rescinded the 
Order in Council of January 15, 1918, reads as follows:—

The Committee of the Privy Council have had before them a report, 
dated May 14, 1918, from the Minister of Public Works, submitting as 
follows:—

That under the authority of an Order in Council, dated January 15, 1918, 
the work of repair and reconstruction of the Halifax Graving Dock ind 
plant, which were badly wrecked in the disastrous explosion of a munition 
ship in the Halifax harbour last fall, was entrusted to the Halifax Graving 
Dock Co., Ltd., on the following conditions:—

1. The Halifax Graving Dock Co., Ltd., the owners of the dock damaged, 
to contribute towards the cost thereof, the sum of $111,000 (which is the 
amount of insurance).

2. The balance of the outlay required to be defrayed by the Government
from the war appropriation. •

3. The final decision as to the exact nature and extent of the repair, 
reconstruction and re-equipment of the dock and plant, as well as the actual 
work of reconstruction and purchase of material therefor, to be under the 
inspection, su|>ervision and control of the representative of the Minister of 
Public Works.

That the work was commenced in due course, but the arrangements made 
with the company in regard to sub-letting contracts having proved unsatis­
factory to the Minister of Public Works, actual building operations were 
taken over by the department direct and work has proceeded to an extent 
that vessels are capable of being received and repaired in the dock;

That it is considered advisable, therefore, that further operations be 
suspended for the present, and the Minister, therefore, recommends that 
authority be given to rescind the Order in Council of January 15, 1918, 
accordingly.

The committee concur in the foregoing recommendation, and submit 
the same for approval.

The Order in Council of May 27, 1918, which provides for the 
expropriation of the dock, reads as follows, viz.:—
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The Committee of the Privy Council have had before them a rejiort, 
dated May 24, 1918, from the Minister of Public Works, stating that in the 
disastrous explosion of a munition ship in the harbour of Halifax on December 
6 last, the dry dock, with necessary repair shops and plant, which was con­
structed in the harbour of Halifax, Nova Scotia, by the Halifax Graving Dock 
Co., Ltd., and completed in 1889, was badly damaged and the repair shops 
and plant connected therewith were practically destroyed.

That in view of the greit importance of the port of Halifax as a naval 
base and of the fact that it is very largely used by war-ships and war-craft of all 
kinds and by transports of His Majesty and His allies and also us a rendezvous 
for ships needing convoy, it was urgently necessary for the purposes of the war 
that all facilities for the repairing of ships-of-war and other ships should be 
effectively available with the least possible delay.

In order to attain this object an agreement was entered into with the 
owners of the dock in which they agreed to proceed with the reconstruction 
of the dock and to furnish the sum of $111,000, which was the amount of the 
insurance, towards the cost, provided the Government would supply the 
balance of the cost of reconstruction by way of a subsidy, relieving the Govern­
ment of any alleged liability, as well as resjxmsibility for the operation and 
maintenance of the dock.

That the progress made by the company in the reconstruction of the 
dock has not been satisfactory, and in view of the urgency of restoring the 
port of Halifax to its former status as a naval base and rendezvous during 
the war and of preparing it to meet the greatly increased needs of shipping 
after the war, it is necessary that the Government take immediate measures 
to enter into possession of the said dock at once and to proceed with the 
reconstruction of the same.

That from reliable information received it would seem that the sum of 
one million, one hundred thousand dollars is a fair estimate of the value of the 
dock as it stands at the present time, and the Minister recommends that 
authority lie given to offer this sum to the Halifax Graving Dock Co., Ltd., 
for the projierty as it stands at present, and that if this offer is refused authority 
be granted pursuant to the powers conferred by the War Measures Act, 1914, 
and all other powers vested in Your Excellency in Council, for reasons declared 
to arise out of the present war, of the business, property and rights of, or con­
nected with the operations of the dry dock which whs constructed in the 
harbour of Halifax by the Halifax Graving Dock, Ltd., aforesaid, and that the 
question of compensation for the properly, etc., as aforesaid, be submitted 
to the Exchequer Court for adjudication.

The Committee concur in the foregoing recommendation and submit the 
same for approval.

The Crown therefore expropriated the said dry dock, as will 
more fully appear from the case The King v. The Halifax Graving 
Dock Co., Ltd. (1920), 56 D.L.R. 21, 20 Can. Ex. 44, in which I this 
day delivered judgment and wrherein I have allowed the present 
suppliants compensation to cover the value of the dock, as it 
stood on June 24, 1918, inclusive of all works, buildings, erections, 
etc., executed by the Crown and the suppliants from the date of 
the explosion to the date of the expropriation.
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Now the suppliants’ contention, as set forth in para. 7 of the 
petition of right, is founded on the following method of masoning, 
to wit :—

The estimated cost of said reconstruction was $450,000. The amount 
still to be done when Order in Council P.C. 1291 was passed to put the said 
dock in the same condition as before the explosion would amount to about 
$250,000, or about five-ninths of the work. Your suppliant in accordance 
with said letter more fully set out in para. 3 of this petition, collected $50,000, 
the cash results of the insurance monies on the said dry dock. As the respond­
ent rendered it impossible for your suppliant to do any more than four-ninths 
of the work of reconstruction under said Order in Council, said respondent is 
only entitled to four-ninths of the insurance monies, or $22,222.22.

They contend that the above Order in Council constituted a 
contract and that as the total work of repairs and reconstruction, 
estimated at $450,000, were not entirely done, but only four- 
ninths thereof, that the Crown is only entitled to four-ninths of 
their insurance monies of $111,000, namely, $22,222.22.

The question which in limine presents itself for decision, as I 
understand it, is whether or not it can be found that from the 
evidence a legal contract was ever entered into between the said 
parties for the reconstruction of the dock, or whether what was 
done by the Crown was not solely referable to its grace, bounty 
and lienevolence shewn to the suppliants by reason of their loss 
through the explosion at Halifax in 1917, and therefore cannot 
be treated ys giving rise to a contract with all its attendant con­
sequences in case of breach.

In respect of the English law of contract the Crown is at least 
in no worse position than the subject. Tested by this parallel, 
how will the situation between the Crown and the suppliants 
eventuate under the authorities? It is an elementary question, 
but certitude is sometimes only attained by going back to first 
principles.

What is necessary to constitute a contract?—
In its legal sense, it is the union of two or more persons, in a common 

expression of will affecting their legal relations.
An agreement implies the assent of two minds. This idea is often 

expressed by the phrase, “It takes two to make a bargain.” Or, to state it in 
other words, it must be understood between the parties that one party has 
made an offer and the other has accepted it.

In construing an agreement “the question is, what by a fair and reason­
able construction of the words and acts of the parties, was the bargain bet ween 
them, and not what was the secret interest and understanding of either of
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Among the essential elements to the validity and enforcement 
of a contract are :—

1. A communication whereby the parties unite in a common expression 
oj will as to their legal relation, in other words, offer anti acceptance. 2nd. A 
consideration. 3rd. A writing, wherever it is required by the Statute of 
Frauds. 4th. Capacity of the parties to make a contract. 5th. Keality 
of the consent expressed in offer and acceptance.

In the case of offer and acceptance, the hitter must he absolute 
and identical with the terms of the offer.

“The intention of the offeree to accept must he expressed 
without leaving room for doubt as to the fact of acceptance or 
as to the correspondence of the terms of the acceptance with 
those of the offer.” Anson on Contracts, 15th ed., p. 49.

“The acceptance of an offer may introduce terms not com­
prised in the offer, and in such cases no contract is made, for the 
offeree in effect refuses the offer, and makes a counter-offer of his 
own.” Anson on Contracts, p. 50.

The first Order in Council, of January 15, 1918, clearly stated 
that: “1. The Halifax Craving Dock Co. Ltd., the owners of 
the dock damaged, to contribute towards the cost thereof the sum 
of $111,000.” It did not attach to the clause any stipulation 
that this amount must first be recovered from the insurance 
companies, before it lieeame payable.

Now the suppliants never complied with this requirement— 
they never did, up to the present dav, nay the sum of 8111,000 
or any part of it to the Crown or on its account. Vpon this 
question a long and protracted correspondence was carried on, 
which establishes beyond controversy that the parties have 
always failed to come to final terms or arrangement upon the 
question. Thev were never ad idem upon this point.

From the correspondence filed of record as Exs. 1 and 2, it 
clearly appears that both parties alwavs agreed to disagree from 
the very date of the first Order in Council.

However, the intention of the parties was clearly set out by 
the suppliants before the date of the first Order in Council. 
Indeed, as far back as January 1, 1918 (p. 2 of No. 1), we find a 
telegram of the president of the company addressed to Mr. Carvell, 
stating as follows: “As the dock is of such paramount importance, 
will accept, on behalf of the company, your proposal that we hand 
you the insurance, $111,000, and you do the rest.”
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On June 15, 1918 (p. 19, Ex. No. 2), the president, on behalf 
of the suppliants, was writing to the Minister of Public Works, 
saying:—

The proceed# of our insurance was to he handed to you and no doubt this 
will 1h« paid, but 1 cannot say when unless the Government does something 
to force them. However, we will endorse our policies over to you so you 
arc perfectly secure.

On June 18, 1918 (p. 26, Ex. No. 2), Mr. Carvell writing to the 
president, says:—

I am sorry, however, that I cannot agree with your contention that we 
were to take the proceeds of the insurance |>olicy. While I think you may 
have opposed that, yet it was distinctly understood that you were to collect 
the policies and pay us $111,000 as your contribution to reconstruction, 
regardless of whether the policies were collected or not. We therefore cannot 
have anything to do with the (tolicies.

And again, at p. 35 of the same Exhibit, we find another letter 
of Mr. Carvell to the president saying:—

In reply to your letter of the 15th inst., I realise just as much as you do 
the necessity of having our matters closed up at the earliest possible moment, 
but I think I should say to you frankly that before anything can be paid on the 
re-instatement account, we must have a settlement with you as to the insur­
ance. You know the tenns of the Order in Council and my views as to the 
agreement made between us. The moment you are ready to pay the tl 11,000, 
or to recognize it as your contribution, we are prepared to make a settlement 
of this whole transaction.

Then in Mr. Hunter a letter, recited at para. 3 of the petition 
of right, it is stated “you are to collect your own insurance policies, 
and hand over the cash results to the Government”—refusing 
the assignment of the policies. To which letter the president 
answers on February 2, 1918 (p. 27, Ex. No. 1), saying: “Both 
clauses in your letter are quite satisfactory.” At pp. 65 and 66 
of the same Exhibit, on April 5 and 8, 1918, the president again 
asks Mr. Hunter what he is to do with the insurance, and Mr. 
Hunter ms were: “Collect and hand over cash to the Govern­
ment.”

At pp. 97 (May 2, 1918) and 110 (May 13, 1918), Mr. Hunter 
again refuses to pay out any moneys until the sum of $111,000 
reaches the Government.

Then aftev the expropriation on August 23, 1918 (p. 126 of the 
Exhibit), the president joins issue with Mr. Carvell on the insur­
ance moneys and says (as alleged in the pleadings) :
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I think you would not be entitled to the whole of the insurance, but only CAN.
part of it, liecause you did not finish the re-instatement of the dock, but took ^
it out of our hands. ... If the full insurance were collected, vie., '
$111,(XX), the proportion payable to the Government would be as $400,000 
is to $186,000.

The 
IIa i.ik ax

t i It A V | N<1
Dock Co.This last proposition enunciated l>oth in the letter and on the

pleadings is not to be found either in the Order in ( ouneil or in 
the correspondence on behalf of the Crown, ft is outside of the 
alleged proposed agreement—de hors the alleged contract.

From the above cited correspondence, and from numerous 
other letters, and from the obvious fact that the $111,000 were 
never paid by the suppliants'—it conclusively appears that the 
parties were never ad idem, after the passing of the Order in 
Council of January 15,1918, with respect to this sum of $111,000— 
which the suppliants were to pay but never did pay. On the other 
hand, it appears clearly that the Crown always adhered to the 
Order in Council, never waivering and never ceasing to ask for the 
$111,(KM). Therefore, it must be found—as the parties were 
never ad idem—that there could never have existed any legal con­
tractual obligation under which the suppliants could recover in 
an action like the present one.

It is perhaps noteworthy that on January 17, 1918 (p. 14 of 
Ex. No. 1), the secretary of the Department of Public Works 
wrote to the company, “An agreement is being prepared in the 
matter, and it will be submitted to you for signature." Now, 
what can be deduced from this statement, except the Crown was 
then willing to enter into a contract with the suppliant, could 
the parties come to terms? This they wholly failed to do—no 
such contract or agreement has ever been entered into or executed 
by the parties. See Love and Stewart v. Instone Co., Ltd. (1917), 
33 T.L.R. 475. The Crown has borne the expense of the con­
siderable work it has performed at the dock, and in addition 
thereto the Crown has paid for it over again as part of the com­
pensation in the expropriation of the dock.

Assuming for the sake of argument that a contract had been 
entered into, could the suppliants recover for any work of recon­
struction done, or to be done, outside the period between May 20, 
1918 (when the Order in (’ouneil of January 15, 1918, was 
rescinded), and June 21, 1918, the date of the expropriation.

The Kino.



690 Dominion Law Reports. [56 D.L.R.

CAN.

Ex. C.

The 
Halifax 
Graving 
Dock Co.

The King.

Audctte, J.

Indeed, on June 21, 1918, would not such contract be put at an 
end by the expropriation? That was the doctrine laid down by 
this Court in the case of Samson v. The Queen ( 1888), 2 Can. Ex. 30. 
See also Nichols, Eminent Domain, pp. 700 et seq. And for all 
such work executed up to the time of the expropriation, they iiave 
received full compensation in the expropriation rase, The King v. 
Halifax Craving Dock Co. (1920), 56 D.L.R. 21, 20 Can. Ex. 44.

I'nder all the circumstances of the ease, I have come to t ie 
conclusion that there existed no legal contract beta een the parti s, 
and when the Crown came to the help of the suppliants in t iis 
great upheaval and calamity, it did so of its own benevolence, 
and what it has done is referable to its grace, bountv and benev­
olence, and tloes not constitute an acknowledgment of a right 
of action or does not amount to any act that might implv any 
contract ujion which an action would lie.

Therefore, inv judgment is, that the suppliants are not entitled 
to any portion of the relief sought bv their petition of right.

Judgment accordingly.
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MEMORANDUM DECISIONS.
Memoranda of less important Cases disposed of in superior and appellate 

Courts without written opinions or upon short memorandum 
decisions and of selected Cases.

RODGERS v. WILLIAMS.
«SSupreme Court of Canada, Idinaton, Duff, Anglin, Brodeur and Mignault, JJ‘ 

November 28, 1920.

Brokers (§ III B—35)—Sale of mining property—Commission 
—Compensation—Principal and agent.)—Appeal by plaintiff from 
the judgment of the Court of Appeal for British Columbia reversing 
the judgment of Murphy, J., and maintaining the respondent’s 
action.

G. F. Henderson, K.C., and J. G. Gibson, for appellant.
W. J. Taylor, K.C., for respondent.
The appellant and one H. owned all the shares of a mining 

company. The appellant made a contract with the respondent by 
which he undertook to pay respondent a commission of 110,000 
for the sale of the mining property. The respondent procured a 
purchaser. At the appellant's suggestion, the respondent brought 
action against H. and obtained judgment for $10,000, which he 
could not enforce in New York, where H. resided. The respondent 
then sued the appellant for $10,000.

The trial Judge dismissed the action but the Court of Appeal 
allowed the appeal and directed judgment to be entered for the 
plaintiff.

The appeal to the Supreme Court ot Canada was dismissed.
Appeal dismissed.

WARD t. HENRY AND DOMAINE.
Su/treme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignault, JJ.

June il, 1920.

Landlord and tenant (§ III F—119)—Fire—Liability— 
Fault—Presumption—Art. 1629, C.C. (Que.)]—Appeal by plaintiff 
from the judgment of the Court of King’s Bench, appeal side 
(1918), 28 Que. K.B. 159, reversing the judgment of the Superior 
Court sitting in review and dismissing the appellant’s action with 
costs.

CAN.
8~
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Paul St. Germain, K.C., and C. M. Cotton, for appellant.
J. L. Perron, K.C., and R. Genest, for respondent Henry.
A. E. J. Bi88onnet, K.C., for respondent Dumaine.
The appellant sued the respondents, of whom Henry was his 

tenant and Dumaine a plumber employed by him, for damages 
resulting from the burning down of the dwelling house leased by 
appellant to respondent Henry. The appellant invoked against 
Henry the presumption of fault edicted by art. 1629 C.C. (Que.), 
and alleged also against both respondents the fault of respondent 
Dumaine, who, according to appellant, would have caused the fire 
by using a gasoline lamp to thaw frozen pipes in the house.

The trial Court dismissed the action. The Superior Court, 
sitting in review, Greenshields, J., dissenting, reversed this judg­
ment and maintained the action for $2,OCX). The Court of King’s 
Bench, 28 Que. K.B. 159, Cross and Pelletier, JJ., dissenting, 
restored the judgment of the trial Court.

On appeal to the Supreme Court of Canada, after hearing 
counsel of both parties, the Court reserved judgment, and, on a 
subsequent day, dismissed the appeal with costs, Idington, J., 
dissenting. Appeal dismissed.

JUKES v. DONALD.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin and Mignault,JJ.
November 2, 1920.

Principal and surety (| II—15)—Debt assignment—/lights of 
assignee—Notice—Laws Declaratory Act, R.S.B.C., 1911, ch. 13S, 
sec. 2 (55).]—Appeal from the judgment of the Court of Appeal 
for British Columbia (1920), 54 D.L.R. 688, reversing the judg­
ment of the trial Judge, Macdonald, J., and maintaining the 
respondent’s, plaintiff's, action.

Alfred Bull, for appellant.
F. H. Chrysler, K.C., for respondent.
The action was for recover}’ of moneys under a covenant of 

guarantee which had been assigned to the respondent. The 
appellant guaranteed payment of moneys owing by J. After 
payment was due, the debt and covenant of guarantee were 
assigned to the respondent. A notice of the assignment was given 
to the appellant, the guarantor, but not to J., the primary debtor.
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The trial Court and the Court of Appeal lioth held that this notice 
was sufficient to enable recovery against the apiiellant. Hut the 
Court of Appeal reversed the judgment of the trial Judge, finding 
that the moneys advanced to J. by E. (to whom the guarantee was 
given) were really the moneys of the respondent and not of the 
estate of which E. was trustee ami the resi*)ndent administratrix; 
ami hence on the assignment to resjiondent the debt was hers in 
her own right; and the respondent was entitled to a judgment on 
her action.

The Supreme Court of Canada, after hearing counsel and 
reserving judgment, dismissed the appeal.

Appeal dismissed.

LAVIN v. GEFFEN.

Sutereme Court nj Canada, Dories, C.J., Idington, Duff, Anglin and Mignaull, JJ.
November £S, 19t0.

Partnership (§ II—8)—Sale of interest by one partner to the 
other—Oral agreement—Partnership assets—Statute of Frauds— 
Sale of Goods Ordinance.]—Appeal from the judgment of the 
Supreme Court of Alberta, Appellate Division (1920), 51 D.L.R. 
203, 15 Alta. L.R. 556, reversing the judgment of the trial Judge, 
Scott, J., who had dismissed the respondent’s action, and ordering 
a new trial.

A. McL. Sinclair, K.C., for appellant.
J. B. Barron, for respondent.
The respondent, plaintiff, and the appellant, defendant, were 

carrying on a business in partnership as farmers, ranchers and 
general dealers in cattle. The respondent alleged that the appel­
lant orally agreed to buy out the respondent’s interest in the 
partnership on certain terms and sued for the price agreed. The 
appellant denied this, pleaded the Statute of Frauds and counter­
claimed for an order dissolving the partnership and for an account­
ing. Upon the case coming on for trial, the respondent admitted 
that among the assets of the partnership was a leasehold interest 
in some real estate. The trial Judge then dismissed the respondent’s 
action holding that such an agreement as the one in the present 
case was within the Statute of Frauds and must lie in writing. 
The Appellate Division held that such an oral agreement was not

CAN.
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within the statute, where there is nothing in the partnership agree, 
ment to shew that “contrary intention” referred to in sec. 24 of 
the Partnership Ordinance, C.O.N.W.T. 1915, eh. 94, sec. 24, 
which provides that unless such intention appears land which has 
become partnership property shall lie treated as lietween the 
partners as personal estate.
* The Supreme Court of Canada, after hearing counsel for both 
parties, reserved judgment, and, at a subsequent date, dismissed 
the appeal with costs, Duff, J., dissenting.

Appeal dismissed.

NOZICK v. DENNY.
Supreme Court of Canada, Darien, C.J., ldington, Duff, Ançlin, Brodeur and 

Mignault, JJ. May 4, 1920.

Vendor and purchaser ($ II—30)—Sale—Real estate— 
Vendor’s lien—Security for debt.]—Appeal from the judgment of 
the Supreme Court of Alberta, Appellate Division (1919), 48 
D.L.R. 310,15 Alta. L.R. 288, reversing the judgment of Walsh, J., 
at the trial and maintaining the respondent’s, plaintiff’s, action.

H. H. Parlee, K.C., for appellants.
E. Brice, for respondent.
The action was one brought by the respondent, the vendor, for 

a lump sum, for certain hotel premises, including a license and 
furnishings. The respondent asked for a declaration that he had 
a vendor’s lien for the balance of the purchase price. The respond­
ent took from the appellant promissory notes for part of the price, 
which notes were indorsed to a bank for security for advances; he 
also transferred the immovable property to a third party and the 
transfer contained a statement that he had received payment of 
the sum stipulated as its purchase price.

The trial Judge dismissed the action on the ground that the 
appellant owed the money claimed to the bank and not to the 
appellant. The Appellate Division held, 48 D.L.R. 310, 15 Alta. 
L.R. 288, that there was a lien on the real estate for the whole 
amount remaining unpaid under the agreement.

On appeal to the Supreme Court of Canada, after hearing 
counsel on liehalf of both parties, the Court reserved judgment 
and, on a subsequent day, allowed the appeal with costs, Idington 
and Mignault, JJ., dissenting. Appeal allowed.
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McNICHOL v. BURNS.
Supreme Court of Canada, Darien, C.J., Idington, Duff, Anglin, Broieur and 

Mignault, JJ. March 8, 1920.

Appeal (§ VII—437)'—Negligence—Jury—Verdict—Omission 
to consider elements of case—Instructions—Presumption.]—Appeal 
from the judgment of the Supreme Court of All>erta, Appellate 
Division (1919), 49 D.L.R. 132, 15 Alta. L.R. 1, affirming the 
judgment of the trial Judge with a jury and maintaining the 
appellant's, plaintiff’s, action.

A. H. Clarke, K.C., for respondent.
The action is for damages for the death of apix?llant’s husband 

who was killed in a collision with a motor truck l >elonging to the 
respondent. The verdict of the jury, confirmed by the trial 
Judge, awarded the appellant $2,450 damages. The grounds of 
appeal, before the Appellate Division of the Supreme Court of 
Canada were inadequacy of the verdict and misdirection by the 
trial Judge.

On the appeal by the plaintiff to the Supreme Court of Canada, 
the Court, after hearing counsel for l>oth parties, reserved judg­
ment, and, at a subsequent date, dismissed the appeal with costs.

Appeal dismissed.

VAN DYKE AND Co. v. HAINS.

Supreme Court of Canada. Darien, C.J., Idington, Duff, Anglin, Brodeur and 
Mignault, JJ. November 12, 1920.

Master and servant (§ V—340)—Workmen's Compensation 
Act—Industrial company—R.S.Q. 1909, art. 7321.]—Appeal from 
the judgment of the Court of King’s Bench, appeal side, Province 
of Quebec (1920), 29 Que. K.B. 460, affirming the judgment of the 
trial Judge, Hoy, J., and maintaining the respondent’s action.

L. A. Cannon, K.C., for appellant.
Maurice Rousseau, K.C., for respondent.
The respondent’s son was killed, while he was working for the 

appellant company. The resjwmdent made a i>etition to be allowed 
to sue the appellant company under the Workmen’s Comixmsation, 
Act. He then brought an action for $2,500 against the appellant 
and the trial Judge gave judgment for that amount. Upon the 
appeal to the Court of King’s Bench, the appellant urged princi-
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pally the ground that the respondent had neither alleged in his 
declaration nor proved at the trial that the appellant company 
was an industrial company and within the terms of sec. 7321 of 

*e R.S.Q. 1909. The Court of King's Bench dismissed the appeal.
The Supreme Court of Canada, after argument by the appel­

lant’s counsel and the respondent’s counsel, submitting his case 
upon his factum, affirmed this judgment and dismissed the appeal 
with costs. Appeal dismissed.

GODSON v. GREER.

Supreme Court of Canada, Davie*, C.J., Idington, Duff, Anglin and 
Mignault, JJ. November 2, 1920.

Brokers (§ III B—35)—Sale of ship—Authority of broker to 
sell—Commission.]—Appeal from the judgment of the Court of 
Appeal for British Columbia (1920), 52 D.L.R. 374, affirming the 
judgment of the trial Judge, Clement, J., and maintaining the 
respondent’s, plaintiff’s, action.

A. H. MacNeil, K.C., for appellant.
Eng. Lafleur, K.C., for respondent.
The appellant promised the respondent a commission if 

respondent made sale of a ship. The respondent employed a broker 
as sub-agent who mentioned the matter to another broker and it 
was passed on through others until, about 9 months after the 
agreement with the respondent, a broker to whom the matter was 
mentioned came to the appellant and made an arrangement directly 
with him resulting in a purchaser being obtained. The respondent 
however continued his services, which were accepted by the 
appellant, up to the time of sale, and was of assistance in procuring 
the Government’s consent to a transfer of the ship to a foreign 
registry.

The Supreme Court of Canada, having heard counsel and 
reserved judgment, dismissed the appeal.

Appeal dismissed.
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WELLINGTON COLLIERY COMPANY v. PACIFIC COAST COAL MINES.
Supreme Court of Canada, Dories, C.J.. Idington, Anglin, Brodeur and 

Mignault, JJ. March 8, 1920.

Trespass (§ I C—17)—Consent by one now deceased—Evidence.] 
—Appeal from the judgment of the Court of Appeal for British 
Columbia (1919), 48 D.L.ll. 703, 27 B.C.R. 404, reversing the 
judgment of the trial Judge, Murphy, J., and dismissing the 
appellant's, plaintiff’s, action.

H. B. Robertson, for appellant.
(ieoffrion, K.C., and Brethour, for rescindent.
The action is to recover damages for certain coal which, it was 

alleged, the respondent had fraudulently, secretly and wilfully 
taken from the appellant’s mine. The respondent urges that it 
was justified doing so under a verbal agreement made with one 
Coulson, then manager of the appellant.

The agreement was sworn to by two witnesses and could not 
be contradicted on account of the death of Coulson lief ore the 
trial.

The trial Judge, in rejecting the testimony of these witnesses, 
stated that in justice to them and in order “that the hands of any 
appellate tribunal may tie perfectly free,” his conclusions “were 
not based on their demeanour in the witness box nor on the 
manner in which their evidence was given, but liecause he felt 
their evidence could not tie accepted in view of all the facts.” 
But this judgment was reversed tiy the Court of Appeal.

On appeal to the Supreme Court of Canada, the judgment of 
the Court of Appeal was affirmed, Brodeur and Mignault, JJ., 
dissenting. Appeal dismissed.

CUSHMAN MOTOR WORKS OF CANADA v. LAING.
Supreme Court of Canada, Davies, C.J., Idington, Duff, Brodeur and 

Mignault, JJ. March 8, 1920.

Sale (§ III C—72)—Of engine—Condition—Engine ordered 
not delivered—Action for purchase price—Rescission of Contract.]— 
Appeal from the judgment of the Supreme Court of Albeçta, 
Appellate Division (1919), 49 D.L.R. 1, 15 Alta. L.R. 53, affirming 
the judgment of Stuart, J., at the trial and dismissing the appel-

CAN.
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lam's, plaintiff's, action. The action is for the recovery of a lien 
note given by the resjiondont as part of the purchase price of a 
combination threshing outfit. The res|x>n<lent pleaded that the 
machine did not fulfil the conditions and the warranties contracted 
for.

A. H. Clarke, K.C., for the appellant.
J. H'. McDonald, K.C., for the respondent.
The trial Judge and the Ap|>ellate Division found as a fact 

that the respondent never got the article he bargained for and 
also found, in the circumstances of this case, a sufficient explanation 
of the retention by the respondent of the machine for a long period.

On the appeal hy the plaintiff to the Supreme Court of Canada, 
the Court, after hearing counsel for both )>arties, reserved judg­
ment, and, at a subsequent date, dismissed the appeal with costs.

Appeal dismissed.

SIMPSON v. TASKER-SIMPSON GRAIN Co.
Supreme Court of Canada, Dùoieo, C.J., Idinptwi, buff, Anplin, lirodeur and 

Mignautt, JJ. April 6, 1910.

Partnership ($ III—14)— Corroboration — Evidence Act — 
Question of fact—Burden of proof.]—Appeal from the judgment of 
the Supreme Court of Allierta, Appellate Division (1919), 49 
D.L.H. 303, 15 Alta. L.R. 139, affirming on an equal division the 
trial judgment. Reversed.

//. P. O. Sarnry, K.C., for appellant.
G. H. Ross, K.C., for respondent.
The appellant claimed 18,147.99 for grain sold and delivered 

to the respondent. This claim was not disputed by the respondent, 
but he filed a counterclaim for a greater amount claimed to lie due 
him by appellant's husband upon transactions made on liehalf of 
an alleged partnership lie tween Tasker and Simpson, before the 
incorporation of the respondent company, the claim having lreen 
transferred by Tasker to the respondent. The whole question was 
whether the evidence of Tasker as to the existence of such jmrtner- 
ship was sufficiently corroborated to satisfy the Allierta Evidence 
Act, 1910 stats. (2nd sess., Alta.), eh. 3, in a case of a claim against 
the executor of the estate of a deceased person, as in the present 
case the appellant had lieen named executrix of her husband’s 
estate.
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The trial Judge found in favour of the respondent, and the 
Appellate Division, upon an equal division of the Court, affirmed 
this judgment, 49 D.L.R. 303, 15 Alta. L.R. 139.

On the appeal by the plaintiff to the Supreme Court of Canada, 
the Court, after hearing counsel for both parties, reserved judg­
ment, and, at a subsequent date, allowed the appeal with costs.

Apjteal allowed.

McCRAE v. NAPIERVILLE JUNCTION R. Co.

Sujtreme Court of Canada, Idington, Duff, Anglin. Brodeur and Miynault, JJ.
November 18, 1920.

Railways (§ IV—86)—Negligence—Truck on platform—Acci­
dent.]—Appeal from the judgment of the Court of King’s Bench, 
appeal side, Province of Quel>ee (1919), 29 Que. K.B. 414, affirming 
the judgment of the trial Judge1, Monet, J., which dismissed the 
appellant’s action.

F. J. Bisaillon, K.C., for appellant.
F. L. Beique, K.C., and Fred. Beique, K.C., for respondent.
The appellant brought an action against the respondent com­

pany for $10,000 for herself and $10,000 for her three children, as 
damages for the death of her husband who was killed by a train 
of the respondent company. The station agent at Napierville is 
also the agent of an express company. On the arrival of each 
train, he placed a truck on an earth elevation near the tracks end 
placed in it the goods unloaded from the train, in order that the 
persons interested could take delivery of these goods. The apjx'l- 
lant’s husband, who was expecting some goods, went near the 
truck while speaking with a friend, and, in order to examine the 
contents, placed himself between the truck and the rails. He was 
then struck by a locomotive and instantly killed.

The trial Judge dismissed the action, holding that the ap])el- 
lant’s husband was entirely at fault. The Court of King’s Bench 
affirmed this judgment.

The Supreme Court of Canada, at the conclusion of the argu­
ment of the appellant’s counsel and without calling on the resjind­
ent’s counsel, dismissed the appeal.

A ppeal dismissed.
47—56 D.L.R.
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STEARNS ▼. STEARNS.
Alberta Supreme Court, Walsh, J. Deremher It, 1930.

Mistake (§ VI I>—115)—Widow owner of land—Son making 
improvements on understanding that land unlled to him—Change of 
intention—Duress—Transfer by widow to son—Encumbrance on 
land for widow’s keep—Mistake of parties as to documents signed— 
Transfer set aside—Lien for improvements made by son.]—Action 
by willow to set aside a transfer of land and vacate its registration 
and to restore to her the title to the land.

L. W. Brockington, for plaintiff.
Robert Ure and W. D. Gow, for defendant.
Walsh, J.:—The plaintiff is the mother of the defendant. 

She was until June 28, 1918, the registered owner, free of encum­
brance of a quarter section of land west of Carstairs in this Province. 
On that day a transfer of this land from her to the defendant was 
recorded and concurrently therewith there went upon the record an 
encumbrance from him to her charging this land in her favour with 
“a home, necessaries, l>oard, lodging, pin money, clothing, nursing 
and medical attention in a manner suitable to her station in life 
and of the value of six hundred ($600) dollars and no more.” Upon 
the registration of this transfer the defendant liecame, and he has 
ever since l>een the registered owner of this land subject only to 
this encumbrance. The plaintiff's action is brought to set aside 
this transfer and vacate its registration and restore to her the title 
to this land which she has lost by its registration.

The plaintiff has been a widow for 28 years and the defendant 
is the youngest of her large1 family. She came to this country from 
the United States 18 years ago and homesteaded this quarter. 
The defendant took up a homestead of his own a short distance from 
hers, which after patent he disposed of and then bought another 
quarter adjoining his mother’s homestead. He and she lived 
together on her land. He put up substantial buildings and made 
other lasting improvements o>. it to the neglect in this respect of 
his own land. Some years ago each of them made a will under 
w hich each was given all the property of the other. The defend­
ant was a faithful, industrious and honest boy, devoted to his 
mother and her interests and she on her part was greatly attached 
to him and looked after him and his welfare with affectionate 
eeal. Hi married early in 1918 and brought his wife to his
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mother’s home and here the three of them lived on most excellent 
terms. The plaintiff’s oldest son Alliert, who had lieen left behind 
in the States when the plaintiff came to Canada, came to his 
mother’s place some time liefore this transfer was made and 
after his arrival trouble began. He speedily supplanted the 
defendant in the affections of their mother. The defendant learned 
from the solicitor *who had drawn the wills of his mother and him­
self, and contrary to the opinion that he had up to that time held 
on the subject that his mother’s will did not secure him in the 
ownership of this land as it was subject to revocation. He feared 
from what he saw and what he heard of Albert’s intrigues that 
he might lose the land which he had grown to look upon as his 
own with all of the improvements that he had put upon it, and 
he apparently had reason for that fear as it seems that Alliert was 
scheming to secure a transfer of it from his mother. When this 
situation disclosed itself to him he went to three of his brothers, 
resident in that district, and told them of it. They at once 
appreciated the defendant’s danger and took it into their own hands 
to free him from it for they had all grown to look upon the mother’s 
land as land to which, if he was not then actually entitled, he and 
he alone would eventually lie the owner. They went into 
Carstairs on March 28, 1918, and after consultation with a local 
Justice of the P<*ace laid an information against Allait for vag­
rancy. A constable went out for Allie it and brought him into 
Carstairs and his mother came in with him. The defendant 
brought some hogs to Carstairs that day and so as a result of this 
combination of circumstances the plaintiff and the defendant, the 
son Albert, whose intrigues brought about this trouble, and the 
three other sons who had interested themselves to save the defend­
ant from the consequences of these intrigues, were all in Carstairs 
at the same time. At the suggestion of the magistrate one of these 
three sons telephoned to Mr. Bury, a solicitor in Olds, to come 
down and conduct the vagrancy prosecution which had lieen 
set on foot against Alliert. On his arrival he discountenanced the 
idea of proceeding with that charge which he considered an abuse- 
of criminal process, and so it was dropped and an arrangement 
was reached under which Alliert agreed to go back to the States.

It was then suggested, by whom does not clearly appear, but 
I think by one of the three sons wrho had interested themselves in
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the matter, that as the plaintiff and the defendant were both in. 
Carstairs and a lawyer was there they had lletter have some 
agreement drawn l>etween the plaintiff and the defendant which 
would protect the latter’s interest in the land in question and pre­
vent a recurrence of the danger which had threatened it. And so 
the mother and her four sons, including the defendant, but not 
Albert, and the Magistrate Dickson and the lawyer, and a local 
merchant named Kelly, repaired to Kelly’s house where for some 
time, a couple of hours or more, a discussion took place at the end 
of which the plaintiff put her mark to the transfer in question. 
The encumbrance was not drawn then but was prepared later by 
Mr. Bury and sent down by him to Carstairs where it was executed 
by the defendant and his wife, but not by the plaintiff. The 
whole transaction was completed exactly three months from the 
date upon which the transfer was executed by the registration of 
the two instruments on June 28.

The determination of this action must rest principally upon 
the events which happened in Kelly’s house on the afternoon of 
March 28, though the history of the subsequent events is not 
without its bearing upon the case. The plaintiff’s story is that the 
defendant took her to Kelly’s, but for what purpose was not 
disclosed to her. At Kelly’s she says there was a lot of talk about 
Albert 1 icing sent away, and then they began to talk about papers, 
and the lawyer looked in his satchel and said he had something 
that would do, that though they were there for three hours 
there was not much talk and that her homestead was not even 
mentioned. Finally she went to the kitchen for a cup of tea and 
whilst there the lawyer came out with a paper and told her that it 
was something for her benefit and without further explanation, 
and the document not having been read to her, she marie her mark 
to it. She says that she can read and write but her eyesight is 
poor and her hand was shaking so that she could not write that 
day. Bury’s evidence is in point blank contradiction of this. 
He says that the sons, except the defendant, talked to her about 
turning the place over to the defendant and that she did not 
want to do it but after Kelly talked to her she agreed to do so. 
He (Bury) then said this should be done by a transfer from her 
and an encumbrance back from the defendant securing her liveli­
hood, that having no form of transfer with him he sent for one
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and filled it up, and procured from one of the defendant's brothers 
information as to the value of the buildings from which he filled 
up the affidavits required under the Unearned Increment Tax 
Act (4 Geo. V. 1913 (Alta. 2nd sess., ch. 10)), and he then read 
over to the plaintiff the transfer anil her affidavit under the above 
Act and explained them to her and that she approved of them lioth 
and set her mark to each of them.

Marshall Steams, one of the three sons above referred to, was 
a witness for the plaintiff. He and the defendant are not good 
friends now and his evidence may perhaps have lieen coloured to 
some extent by this. He says that Bury was told that what was 
wanted was an agreement so that the defendant could ran the 
place as liefore as Albert was influencing her against the defendant 
and that Bury did some writing on a paper and went out to the 
kitchen and came back with it signed by his mother, and that he 
did not know what was on the paper until this year. He says 
that he and his brothers wanted to protect both their mother and 
the defendant by having him take care of her and get the place, 
and that Bur)' did not tell them that a transfer was necessary, 
but he said he could draw an agreement at Olds and send it down. 
He did not hear Bury ask any questions about the value of the 
buildings and he says that so far as he knows no deception was 
practiced on his mother that day.

Chester Steams, another of these three sons, was a witness 
for the defence. He says that the meeting at Kelly’s originated 
in the idea of his brothers and himself, that the defendant had 
not enough authority at his mother’s place, and that there should 
lie an agreement that would give him the necessary authority. 
His understanding was that the defendant was to take care of their 
mother and get the place when she was through with it. He says 
that the word transfer was not used, that he did not see his mother 
sign any paper but that he learned from the defendant two months 
later that he had a transfer.

The defendant does not profess to relate the discussion as it 
took place. He says that Bury read and explained the paper to 
his mother and he saw her put her mark to it. His own idea of 
the arrangement arrived at was that the land should lie his at 
his mother’s death and in the meantime he should support her.

ALTA.
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Kelly, at whose house this meeting was held, professed in the 

witness box entire ignorance even of the subject of discussion at it. 
He claimed to have been there but a short time, to have left 
practically before the talk began and to have come back home 
only after everything was settled.

The third son, Charles, is now living in the United States and 
his evidence was not available. Mrs. Kelly was not in the room 
where this discussion took place and knows nothing of it. Her 
evidence was directed to the fact of Bury coming out to the 
kitchen where the plaintiff was with some papers in his hand • 
but she knew nothing whatever of what occurred between them. 
Dickson, the magistrate, the only other possible witness, was not 
called though I twice adjourned the trial for the purpose of getting 
his evidence. I was reluctantly obliged to bring the trial to a close 
without having the advantage of knowing what he had to say 
in the matter.

I do not think that the plaintiff was as candid a witness as she 
should have been. She is an old lady, being at the time of this 
transaction about 72 years of age, but she is even now, nearly 
three years later, a woman with an alert mind and a domineering 
disposition. Her evidence even when read in cold type will, I 
am sure, convey this idea of her to the minds of those who read it. 
Much more so did it thus impress me who saw her and listened to 
the quickness of her answers and witnessed the vigour of them 
and remarked the impatience which brooked no interference with 
her and her rights. It is impossible for me to Ixdieve that she 
sat throughout this discussion which lasted for probably two 
hours and the main theme of which undoubtedly was this land 
of hers without knowing that it was l>eing talked about and in 
connection too with the defendant’s interest in it. Neither can I 
fancy that so strong-minded a woman as she is would docilely 
set her signature to a document presented to her by a complete 
stranger as Bury then was upon his mere assurance that it was 
something that would be of l>enefit to her. She undoubtedly was 
considerably perturbed that day by the proceedings that had been 
set on foot looking to the separation from her of her favourite son 
Albert, proceedings which she strongly disapproved of and vigor­
ously resented and that fact in all probability robtied her mind
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for the time being of some of its keenness. But notwithstanding 
that I am satisfied that she knew far more of wiiat was going on 
than she now7 gives herself credit for.

I am satisfied that Bury acted with no evil intent in putting 
the transaction into the form that it took under his handling of it. 
He was until that day a complete stranger to all of the parties. 
He came to t’arstairs expecting to be concerned in a Police Court 
case and then found himself thrust into this family dispute. I 
think that he IcamiHl from the discussion that was carried on that 
it was the unanimous view7 of those engaged in it that the title 
to this land should be put in such shape that the rights of the 
defendant in it should be protected without throwing the plaintiff 
on the world. To his mind, as a lawyer, the course that he to >k 
was the easy and tbe proper one, and I am sure that he adopted 
it as being in consonance with what he understood to be the 
wishes of those whose interests he was there to serve. I think, 
however, that he quite failed to make any one there understand 
the course that he was taking. Not one of the witnesses even 
including the defendant himself knew that what was being 
done there was the transfer to him of the present, immediate 
ownership of that land. The defendant’s conception of it as 
expressed in the witness box was that as a result of it he would 
get the land at his mother’s death. He put it thus on his examina­
tion for discovery.

208. Q. The transfer which is the document which your mother signed 
purports to give to you that quarter section. Is that what you thought your 
mother was doing? A. At that time? 209. Q. Yes. A. No. I didn’t. 210. 
Q. You did not think she was? A. I didn't not hardly know it was until after 
it was explained again to me.

To Mr. Bury’» trained legal mind what he was doing was a 
very simple and very ordinary transaction which, perhaps because 
of the very frequency with which he was called upon to do it, 
called in his opinion for no elaborate explanation, from him. 
He was, however, dealing with people untrained in business of this 
character. He was taking away from this old woman by her 
signature to a document which in her then condition she could not 
read, and which without a thorough explanation she could not 
fully understand property of w hich she was the legal owner. He 
owed her the duty of making absolutely clear to her not only w hat 
she was doing but the effect of it. 1 think that he failed in that
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duty. Without attributing to him any sinister motive and without 
discrediting his statement that he read and explained this docu­
ment to her I am satisfied that when she made her mark to it 
neither she nor any one then present except Bury had the slightest 
idea that she had signed away her title to her homestead. I 
think that though she would have been willing to sign something 
that would have secured this property to the defendant as she 
had always intended at her death she was not then minded to 
dispossess herself of it and I am sure that she would not have 
knowingly signed anything that would have that effect.

The defendant person illy is entirely blameless for anything 
and everything that was done on that day. He had neither hand 
nor part in the attempted deportation of Alljert. His other 
brothers did that entirely on their own initiative. He had nothing 
to do with bringing Bury to Carstairs. His brothers did that 
though he subsequently paid Burv’s bill. At the conference he 
did not open his mouth. That is admitted by every one including 
the plaintiff. He sat there crying through sheer emotion over 
the threatened loss of what he had grown to look on as his own. 
He made not the slightest attempt even by suggestion to bring 
results for himself out of this conference. His case was in the 
hands of his brothers. They were making the fight for him and 
for no other reason than to see justice done to him without in­
justice to their mother for I am sure that none of them intended 
that she should be wronged. He is a dull-witted but honest- 
minded man who has neither the capacity nor the Mill to frame up 
or execute a dishonest trick.

The subsequent story, so far at least as it is material, is com­
paratively short. Mr. Bury drafted the encumbrance and 
submitted it to the registrar for approval t>efore haring it executed. 
As drawn it was unlimited in amount. The registrar suggested 
that “it would be well for you to fix a maximum amount of money 
to be paid to the mother.” Bury thereupon provided by it as 
shewn in the above extract that the provision thereby secured 
to the mother should l>e “of the value of $600 and no more.” He 
had absolutely no instructions to so limit it if indeed he had any 
authority at all for the preparation of such a document. He says 
that he got this idea of $600 from something that was said in the 
discussion to the effect that that was the extent of the plaintiff's
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interest in this land. Admittedly this limitation should never 
have l>een placed upon this provision and Mr. Ure for the defend­
ant recognising this asked n.o to remove it from the encumbrance 
so as to leave the plaintiff’s maintenance absolutely without 
limitation as to amount.

The plaintiff was asked to sign this without l>eing told what it 
was but refused to sign anything and so it was registered without 
her knowledge or approval. For this part of the transaction I 
have nothing but censure and Mr. Bury must !>e the one to liear 
the blame for it as he alone is responsible for it. The plaintiff 
did not know until this spring, two years after the execution of the 
transfer, that she had ceased to tie the owner of this land, and that 
her son had become the registered owner of it subject only to this 
unauthorised and quite unjustifiable encumbrance in her favour. 
This action promptly resulted. I did my utmost at various stages 
of the trial to bring about a settlement but I failed and so now 
I must say what result must, in my opinion, follow from the facts 
as I have found them. Mr. Ure lioth at the opening and the 
closing of the trial made a vigourous effort to have me dismiss 
the action, basing his argument upon the contention that the 
allegations of the statement of claim even if proved do not entitle 
the plaintiff to any relief. I refused to do this and now having 
heard all of the evidence and made my findings of fact I propose 
to dispose of the case in the manner that these findings in my 
view of the law compel me to regardless of the exact frame of the 
pleadings.

I think that Bury in procuring the execution of the transfer as 
he did was technically guilty of fraud. I do not use the word 
offensively for I have already acquitted him of any evil design in 
the matter of the transfer. I use it in the sense in which Viscount 
Haldane, L.C., defines it in Nocton v. Lord Ashburton, (1914) 
A.C. 932, at 954, in the following language:—

But when fraud is referred to in the wider sense in which the books are 
full of the expression, used in Chancery in describing cases which were within 
its exclusive jurisdiction, it is a mistake to suppose that an actual intention 
to cheat must always be proved. A man may misconceive the extent of the 
obligation which a Court of Equity imposes on him. His fault is that he has 
violated, however innocently because of his ignorance, an obligation which he 
must be taken by the Court to have known, and his conduct has in that sense 
always been called fraudulent, even in such a case as a technical fraud on a 
power. It was thus that the expression “constructive fraud” came into

ALTA.

8. C.



708 Dominion Law Reports. (56 D.L.R.

ALTA.

8. C.

existence. The trustee who purchases the trust estate, the solicitor who makes 
a bargain with his client that cannot stand, have all for several centuries run 
the risk of the word fraudulent being applied to them. What it really means 
in this connection is, not moral fraud in the ordinary sense, but breach of the 
sort of obligation which is enforced by a Court that from the beginning re­
garded itself as a Court of conscience.

Bury, though afterwards paid by the defendant, was really 
there to protect the interests of both the parties. That is what 
the sons who brought him there expected of him. I think he 
owed just as much of a duty to the plaintiff as he did to the defend­
ant. She had no independent advice and she obviously signed 
in reliance upon him. He was under the obligation to her to sec 
that she thoroughly understood what she was doing when she 
executed this transfer. In this he failed and by his breach of this 
obligation he ran the risk as Lord Haldane put it of having the 
won! fraudulent applied to him. He acted for the defendant in 
recording the transfer and the defendant has accepted and defended 
the title thus procured for him.

If I am wrong in attributing fraud to Bury even in this limited 
sense I think that his conduct amounted to an innocent misrepre­
sentation of the contents of the document whose execution he 
secured, which entitles the plaintiff to rescind the transaction.

A misrepresentation may consist just as well in the concealment 
of that which should be disclosed as in the statement of that which 
is false for misrepresentation unquestionably may be made by 
concealment. If the non-disclosure of a material fact which the 
representor is bound to communicate is deliberate the misrepre­
sentation is a fraudulent one; if it is unintentional it is none the 
less a misrepresentation though an innocent one. A transaction 
induced by a misrepresentation whether fraudulent or innocent 
is voidable at the option of the representee who on discovery of 
the truth has a right to elect whether he will affirm or disaffirm it. 
The plaintiff promptly elected to rescind this transaction when 
she became aware of it and is now entitled to be restored to her 
former position as registered owner of this land.

There were many other grounds suggested to me in argument 
why the transaction could not stand. In view of the opinion 
that I have alx>ve expressed I do not think it necessary to deal 
with them. If it should appear that I have mistaken the ground 
upon which relief should t>e extended to the plaintiff it may be
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that in some one or more of the other reasons advanced to me 
there may be found sufficient for that purpose. It would, in my 
opinion, l>e a deplorable thing if in the facts of this case as they 
appear to me the Court should be powerless to undo the wrong 
that has been done to this woman no matter now unwittingly.

There will be judgment setting aside the transfer and vacating 
its registration and ordering the registrar to re-issue to the plaintiff 
her certificate of title to this land. The defendant must pay 
the plaintiff’s costs of the action. She also asks for possession of 
the lands. If she really wants it she is entitled to it. The defend­
ant by his counterclaim seeks to have it declared that he is entitled 
to a lien on this land for the lasting improvements placed by him 
upon it, if his title to it is taken from him. These improvements 
were put upon it by him before the making of the transfer in 
question, and they were so put upon it as I find under the mistaken 
idea on his part that the execution by the plaintiff of a will devising 
this land to him secured him in the ownership of it. The plaintiff 
lived with him on this land all of the time and she knew j>erfeetly 
well what he was doing, and I think she knew why. There is 
no room for doubt that she stood by and consented to the expendi­
ture of the defendant's time and money in the making of these 
improvements.

In Riddell v. McRae (1917), 34 D.L.R. 102, 11 Alta. L.R. 414, 
the Appel late Division gave the plaintiff a lien on the defendant’s 
land for the taxes against the same which he had paid basing its 
judgment upon the inference that the defendant must have l>een 
under the impression that either someone was paying the taxes 
or that it had been or was in danger of l>eing sold for arrears. 
Beck, J., in delivering the judgment of the Court, says, 34 D.L.R. 
at 103:

Had deceased or the plaintiff made lasting improvements upon the defend­
ant’s lot, at least under circumstances from which it ought to be inferred that 
the defendant was standing by and consenting, the Court would, as I shall 
shew, declare a lien.

That is this case exactly, and without further search for 
authority this is quite sufficient to justify me in granting the 
defendant this relief. By consent no evidence was given before 
me as to the quantum of this lien it l)eing understood that it should 
be determined by a reference. There will be judgment declaring 
that the defendant is entitled to a lien on the lands in question for
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the value of the lasting improvements made by him at his own 
cost and expense upon the same liefore March 28, 1918, and 
referring it to a referee to be selected by the parties, and failing 
such agreement to be appointed by a Judge of this Court to 
ascertain and fix the amount of the same. The plaintiff has 
offered without prejudice to pay to the defendant $1,500. If 
that offer is not accepted and the defendant gets no more as the 
result of the reference he will pay the costs of the reference. If 
he gets more than $1,500 as the result of the reference the plaintiff 
will pay the costs of it. If the defendant has incurred any costs 
of the counterclaim as separate and distinct from the costs of his 
defence he will have the same down to and including the trial 
from the plaintiff. Judgment accordingly.

Re HEXTALL ESTATE.

Alherta Supreme Court, Walsh, J. Notember tS, 19X0.

Executors and administrators ($ III B—70)—Judgment 
against executors—Proper form—Payment in due course of adminis­
tration-—Execution—Insolvency.]—Application for appointment of 
a receiver. Application refused.

C. T. Jones, K.C., for the estate.
J. C. Brokovski, K.C., for the execution creditor.
Walsh, J.:—It is settled by the judgment of the Appellate 

Division in Northern Crown Bank v. Woodcraft-, (1919), 46 D.L.R. 
428, 14 Alta. L.R. 473, that the proper form ui judgment against 
executors or administrators in respect of a liability of the deceased 
is for payment in due course of administration, unless there is on 
their part a distinct affirmative admission of assets sufficient to 
pay all the creditors of the estate and that, upon a judgment for 
the amount recovered to be paid in due course of administration, 
it is improper to issue any executions whatever u]»n the judgment. 
There was no admission of sufficient assets in this case and the 
judgment in question was, therefore, in substance if not in exact 
form for payment in due course of administration and the exe­
cution issued upon it was, therefore, under the above authority 
improperly issued. The estate is insolvent and the execution 
creditor must come in and take its dividend with the other cred-
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itors. The execution prevents a sale of the lands of the estate for 
it stands against them in the Land Titles office. It must, therefore, 
be removed and the order will go as asked.

If any actual default has occurred on the part of the adminis­
trator or one is anticipated, the remedy of the execution creditor, 
as pointed out in the above judgment, is to apply for an order for 
administration and if necessary the appointment of a receiver. 
There is not l>efore me sufficient material to justify such an order 
here, and I must, therefore, refuse Mr. Brokovski’s alternative 
application. This refusal is without prejudice to his right to make 
a substantive motion for this relief if so advised.

The estate is entitled to its costs of this application from the 
execution creditor and I fix them at $50.

Judgment accordingly.

Re HILL ESTATE.
Manitoba King's Bench, Prendergast, J. October it, 1980.

Wills ($ III A—75)—Construction—Implied power of appoint­
ment—Exercise of power by will.)—Application for the advice and 
direction of the Court under the Manitoba Trustee Act, R.S.M. 
1913, ch. 200.

H. A. Bergman, K.C., for executors.
F. M. Burbidge, K.C., for children.
J. F. Daindson, for creditors.
Prenderoast, J.:—Thomas Hill died August 19, 1898, leaving 

a widow and several children and having made a will appointing 
his said widow his executrix and containing the following clause, 
vis. :—

I give and bequeath to Mary Hill, my wife, my farm of three hundred 
and twenty (320) acres of land on which I now reside, being composed of 
the 8. \<i of Sect. 20 Tp. 6 & R. 14, W. of 1st M., also all household !umiture, 
implements, book and other accounts owed to me, together with all my 
personal property also all stock owned by me during her natural life, at her 
death if she makes no will all my real estate and personal projierty is to be 
sold and equally divided among my surviving children.

Mary Hill died April 4, 1917, having first made a will appoint­
ing the applicants herein her executors and trustees, and contain­
ing the following, namely :—

I direct my said trustees to pay all my just debts funeral and testamentary 
expenses, I give unto my beloved son Leslie Hill the sum of one thousand 
dollars. I give to my following sons and daughters viz.: William James Hill,

ALTA.

8. C.
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Thomas Edward Hill, Robert Hill, John Alexander Hill, Arthur Fleming 
Hill, Mary Ann Reid, Lucinda Anderson and Martha Card the sum of one 
dollar each. All the residue of my real and personal estate I give and bequeath 
to my l>eloved daughter Eliza Jane Martin to have and to hold the same 
absolutely forever. 1 give my said trustees full jiower to sell any or all of my 
real and personal estate at any time they see fit so to do.

The only available proj>erty involved in the application is the 
half section of land set out in Thomas Hill's will, and which is 
valued at $6,(XX) and mortgaged for &i,(XX).

All the debts owing by Thomas Hill, except the mortgage on 
the farm, were paid out of the estate by his widow ; but she left at 
her death liabilities amounting to nearly $4,(XX).

I cannot at all adopt the suggestion that in Thomas Hill's 
will the words “together with all my jiersonal property also all 
stock owned by me during her natural life" form a separate and 
distinct provision in such a way that the words “her natural life" 
should be held to apply only to the gift of the “personal property" 
and “stock," and not to the liequest of the half section, furniture, 
implements and accounts. That would be contrary to w hat I 
take to be the plain meaning of the clause as a whole.

The deceased, as I have no hesitation in finding, meant to give 
his wife a life interest in all his property.

Then, the words “at her death if she makes no will," imply 
that she has power to make a will and therefore impliedly confer 
upon her a power of ap])ointment.

Mr. Burbidge for the children contended that this power of 
appointment is a special one. I fail to see any ground at all for so 
holding. I am of opinion that the power is general for the simple 
reason that them is nothing whatsoever to limit it. Of course, in 
case of her making no will, the estate would be divided equally 
among the surviving children, but that places no limitation on the 
power granted her, even if it be only by implication of disposing of 
his estate in her will. The contention really is that the testator 
meant that the children should take the remainder in any event. 
But why should he not have simply so stated, instead of resorting 
to this complicated and unnatural method of a power of appoint­
ment and the contingent Inquest?

Now, should the widow be deemed by her will to have exercised 
that power of appointment?
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Assuming, as I do, that the power of appointment is general, 
the question is answered affirmatively by see. 25 of the Wills Act, 
R.S.M. 1913, eh. 204. See also In re Mills (1886), 34 Ch. D. 186, 
and In re Williams, F (mikes v. Williams (1889), 42 Ch. I). 93.

The answer to the questions put will be: (1) The widow Mary 
Hill takes a life interest only but with general power of appoint­
ment. (2) Her exeeutors are entitled to sell the said land and 
apply the proeeeds in payment (if her debts, and distribute the 
surplus if any as directed by her will.

Counsel appearing resi>ectively for the exeeutors, for the 
children and for the creditors will be paid their costs out of the 
estate. Judgment accordingly.

HUGHES v. INTERNATIONAL HARVESTER Co. Ltd.

Manitoba King’s Bench, Macdonald, J. August 12, 1920.

Volunteers and reservists (§ I—1)—War Relief Act, 1918, 
ch. 101 (Man.)—Violation of—Right to damages—Statute of West­
minster II. (13 Edv\ /., 1285)—Waiver of right.)—Action for 
damages for wrongful seizure and sale of goods.

L. L. Broad, for plaintiff ; Ci. R. Coldmell, K.C., for defendant.
Macdonald, J.:—The plaintiff brings this action claiming 

damages arising out of the following circumstances:—On or al>out 
October 4, 1919, the defendant company by its warrant authorised 
its co-defendant Calendar to act in its l>ehnlf and to take all the 
goods and chattels mentioned in lien notes (Ex. 5) made by the 
plaintiff in its favour, and pursuant thereto the plaintiff alleges 
and charges that the defendant Calendar and his co-defendant 
Jackson did wrongfully enter upon certain lands and premises of 
the plaintiff and did wrongfully and unlawfully seize and remove 
from the said lands and did sell or otherwise dispose of the following 
goods, the property of the plaintiff :—One Goodison separator, one 
sleigh, one horse, and one binder.

The plaintiff is and was for a considerable time prior to August 
1, 1914, a resident of Manitoba and on or about January 10, 
1916, did enlist and become mobilised as a volunteer in the forces 
raised by the Government of Canada in aid of His Majesty in the 
war which then existed. The said plaintiff had so enlisted and

MAN.
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Iiecomc mobilised liefore the commencement of the proceedings 
mentioned and the defendants well knew that the plaintiff had so 
enlisted and liecome mobilised.

The plaintiff claims the lienefit of the War Relief Act, 8 Geo. V., 
1918 (Man.), ch. 101.

Counsel on liehalf of the defendant contends that an action for 
damages does not lie for violation of that Act, that the only 
remedy is prohibiting of action against a volunteer and cites tlie 
case of Shipman v. Canadian Imperial Truitt Co. (1917), 31 D.L.R. 
137, 27 Man. L.R. 238, in support of his contention as interpreting 
sec. 2 of that Act.

I do not construe that case as determining this point in the 
manner contended by counsel; his interpretation is baaed on the 
headnote (27 Man. L.R. 238), which reads: “Since the War Relief 
Act, 6 Geo. V., 1916, (Man.), ch. 88, seriously interferes with con­
tracts and the legal rights of creditors, it ought to lie construed so 
as not to interfere with them to any greater extent than is expressly 
or by necessary implication provided, and the proper construction 
of sec. 2 of the Act, when read along with the preamble to the 
Act, is to confine its application to the prohibiting of actions or 
proceedings against a volunteer," and the language of Perdue, J.A. 
(now C.J.M.), where he says, 31 D.L.R., at 140: “I think the 
proper construction of the section is to confine its application to the 
prohibiting of actions or proceedings taken against a volunteer, or 
which affect his property, lands, goods or chattels."

This language had reference only to the case under consider­
ation and an interpretation of the statute only as applicable to 
that case and not as expressing the full meaning of the Act. That 
case was brought for a declaration that all proceedings taken by 
the defendant subsequent to the enlistment of the plaintiff’s 
husband were contrary to law and void anil for an order restraining 
the district registrar from granting foreclosure and issuing certificate 
of title under mortgage sale and foreclosure proceedings, and the 
finding was that the proper construction of the section was to 
confine its application to prohibiting of actions or proceedings 
taken against a volunteer and did not extend to the wife of the 
volunteer and not a finding confining the remedy of a volunteer in 
all cases to prohibiting the bringing of an action in exclusion to all 
other remedies.
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The* Statute of Westminster, II. (13 Fxlw. I., 1285), gave a 
remedy by action on the cast* to all who an* aggrieved by the 
n<*gleet of any duty created by statute and it is laid down in 
Corny n's Digest that in even- case where a statute* enacts or 
prohibits a thing for the bene*fit of a ]>erson he shall have a remedy 
upon the same statute* for the* thing enacted for his advantage, or 
for the recomixmse* of a wrong done him contrary to the said law; 
and in Couch v. Steel (1854), 3 El. & Bl. 402, 118 E.R. 1103, it 
was stated as a broad general proposition that wherever a statutory 
duty is createei any |>erson who can shew that he has sustained 
injuiics from the- non-ix*rfoitnan<e of that duty can bring an action 
for damages against the i>erse>n on whom the duty is imposed.

Section 2 of the War Relief Act, 5 Geo. V., 1015 (Man.), eh. 
88, provides that:—

During the continuance of the anid war, it shall not t>e lawful for any 
person or cor|>oration to bring any action or take any proceeding, either 
in any of the civil Courts of this Province or outside of such Courts, against 
a |H*rson who is or has lieen at any time since the first day of August, 1914, 
a resident of Manitoba and has either enlisted and been mobilised as a volunteer 
in the forces raised by the Government of Canada, in aid of His Majesty 
. . . or of any of his allies in the said war as a volunteer or reservist, 
. . . or against the wife or any dependent member of the family of any 
such [lemon, for the enforcement of payment by any such i>erson of his debts, 
liabilities and obligations existing or future, or for the enforcement of any 
lien, encumbrance or other security, whether created before or after the 
coming into force of this Act, or for the recovery of possession of any goods 
and chattels or lands and tenements now in his possession or the iMissession 
of his wife or any de|>endent memlx*r of his family, and, if any such action or 
proceeding is now pending against any such person, the same shall Is- stayed 
until after the termination of the said war.

In contravention of this statute the defendant company, 
through its agent the defendant Calendar, seised the goods men­
tioned under the said lien notes and sold and disposed of the anid 
goods and by reason of this illegal act on the part of the defendant 
company plaintiff has sustained damages.

The part taken by the defendant Jackson Was of so unim­
portant ami trivial a character that as against him the action is 
dismissed but without costs.

The defendant company claims that the plaintiff waived for 
good and valuable consideration all right to any relief which he 
might be entitled to under the War Relief Act in resixxl of the

48—56 D.I..K.
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matters complained of in the statement of claim and as evidence 
of the fact puts in Kx. 7, a letter written by the plaintiff’s solicitors 
to the defendant company's solicitors, in which they say:—

lie will consent to your clients taking judgment and will not plead the 
War Relief Act if you will agree after taking judgment not to proceed further 
hut to hold matters over until the coming fell when he undertakes to make a 
satisfactory settlement with your clients. Dr. Hughes (plaintiff) is now out 
of the army and attending to his private practice.

The defendant did not invoke the War Relief Act as a defence 
to that action which was an action at law on the notes (Kx. 5) 
and the defendant company recovered a judgment agrinst him and 
tlid observe their part of the agreement and waited not only until 
the then next fall but until the fall following ami the plaintiff failed 
to make a settlement, then the defendant company caused the 
seizure and sale1 of the goods as mentioned, the plaintiff protesting 
against their doing so.

The agreement as to waiver applied only to the action at law.
The seizure was made at a time when part of the goods wrere 

in use in the plaintiff’s fanning business. He was in the midst of 
the threshing of his crop and by mason of Iteing deprived of the 
separator and unable to fiecure another could not complete his 
threshing and a quantity of rye and oats and a small quantity of 
w heat were destroyed and lost to the plaintiff and for this 1 am of 
the opinion that the plaintiff is entitled to damages.

There were 60 acres of rye and about 5 acres of oats. Thirty- 
three acres of the rye crop was what is known to the farming com­
munity as a volunteer crop, that is, a crop that is self-seeded and 
the yield would Is* light. Four bushels of rye of the volunteer 
crop and 40 bushels of oats to the acre would I think lie a fair 
estimate of the yield. The remaining acreage of the rye crop would 
yield If) bushels to the acre. The wheat crop was of a very inferior 
quality and fit only for feed.

There is no other damage to the plaintiff. The goods seized 
and sold were sold at their value and the sale oj>enly ami fairly 
held ami to the l>est possible advantage.

I place the damages to the plaintiff for the loss of his crop by 
inability to complete his threshing, taking into account the cost 
of threshing and marketing, at $600, for which there will l>c judg­
ment in his favour with costs.

Judgment for pUuntijf.
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TROTTER v. PEDLAR.

Manitatta King's Bench, Mathers, C.J.K.B. July 19, 1920.

Fraudulent conveyances (| III—10)—Preferencet—Attack on 
within 60 day a—Interpleader issue—Intent or pressure—Insolvency 
—Onus of proof—Assignments Act, B.S.M. 1913, ch. 12, secs. 40-12.] 
—Interpleader issue to try the question whether certain horses 
seized by the sheriff under an execution U]xm a judgment recovered 
by the plaintiff were at the time of seizure exigible as against the 
claimant who claims the animals seized under a chattel mortgage.

C. Wake, for plaintiff ; J. II. Hotcden, K.C., for defendant.
Mathers, C.J.K.B.:—The plaintiffs an* horse dealers at 

Brandon and the execution debtor is a farmer and stock raiser 
residing near Neepawa. The debt upon which the judgment was 
recovered was incurred in 1015. The statement of claim was 
issued on January 23, 1020, and was served on the defendant on 
February 3, 1020. On February 21, 1020, judgment was signed 
by default for $2,271.00 and on the same day an execution was 
issued and placed in the hands of the sheriff. About March 18, 
1020, the sheriff’s bailiff seized on the debtor's farm a numl>er ot 
horses. One bay mare was claimed by the debtor as exempt; 
a black Percheron stallion was claimed under a lien note ; six were 
claimed by Pedlar under a chattel mortgage, leaving four which 
the sheriff sold, realising the net sum of $108.85, less sheriff’s 
poundage. The animals claimed under the chattel mortgage 
consist of one Hackney mare, one four-vear-old gelding, one black 
stud colt, one bay stud colt, two black colts.

In August, 1918, the claimant and the execution debtor 
en tent! into a profit-sliaring agreement resecting shceji-raising. 
By its terms the claimant was to purchase a minder of sheep 
which the debtor was to feed and care for and receive one-half of 
the profits from the sale of wool and lambs or U]xm the resale of 
all or any of the sheep. If the undertaking results! in a loss lie 
was to bear one-half of it. In the fall of 1918, Pedlar bought 
several hundred sheep. Some wen* resold that fall and they had 
left aliout 500 at the l>eginning of 1919. The wool clip of that year 
was marketed and the debtor received $000 on account of his share. 
Pasturage was jioor and the sheep and lambs were not in good 
condition for sale in the fall of 1919. It was intended to sell the
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lambs Inter on when their condition had improved from running 
on the xtuhhle, liut unfortunately these plans were upset by the 
snowfall in Oetolier. The debtor had neither feed for the sheep 
during the «inter nor the money wherewith to purchase it, and 
for this purpose the claimant advanced for him upwards of 14,500. 
It was to secure this debt that the chattel mortgage is said to have 
I teen given.

The chattel mortgage- is im|>earhed on the ground that the 
debtor was at the time it was given in insolvent circumstances 
or unable to |>ay his debts in full and it had the effect of giving 
the mortgages- a prefere-nes- over the plaintiff. These- proe-eeelings 
leaving lteen instituteel within 60 elavs, it is clainees! that the 
mortgage is uttei,., voiel uneler secs. 40 anel 42 of the Assignments 
Act, R.8.M. 1913, ch.12.

It is also impearheel ern the grounel that it was given with 
the intent, shares! in by loth meertgagor and mortgagee-, to elefeat, 
hineler or elelay the plaintiff anel is therefore voiel uneler the Statute- 
of Kliialieth.

An interpleader proceceiing such as this is "an action or pro- 
ceeeling which ... is brought, hael or taken to imjeeaeh or set 
asielc " the chattel mortgage- within the- me-aning of sec. 40 of toe 
Assignments Act; Cole v. Porleouii (1892), 19 A.H. (Ont.) Ill; 
McKinnon v. Coffin (19061, 2 K.L.H. 176. The meertgage was 
niaele on Fe liman,' 9, 1920, anel the notice of motion to interplead 
was servesl em the mortgages- em April 8 or 9, 1920, within 60 elavs 
thereafter. It follows that the chattel mortgage is void if the 
elebtor was at the time in insolvent e-ire-emistanes-s or unable to 
pay his e lei its in full anel the meirtgage- hael the effee-t of giving the 
meut gages- a preference ns elefineel by sec. 42 of the Assignments 
Act over the exeeutiem creelitor, no matter wlrnt tlie intent was 
in giving it anel nei matte r wliat pn-ssure was exerteel to obtain it. 
Such was the interpretation plaesal upon secs. 40, 41 and 42 by 
llolisem, J., in Empire Sank anil floor Co. v. Maranila (1911), 
21 Man. L.R. 605, at 616, and I agree with him. To the same 
e-ffe-i't is Smith v. Suçnrman (1909), 2 Alta. L.R. 442, affirmée! 
(1910), 47 Van. S.V.R. 392.

The questiem then is, was the elebtor “in insolvent circum- 
stanes-s” or "unable to pay his e lei its in full" when he execute-d
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the* mortgage in question? The authorities show that these two 
phrases denote the same finaneial condition : ( 'tisseIs’ Ontario, 
Assignments Act, 4th ed., 26.

Various tests of insolvency have been from time to time 
formulated and applied, but the one which has lieen received 
with most favour in this Province is that given by Vice-Chancellor 
Spragge in Davidson v. Douglas (1868), 15 Or. 347, at p. 351. 
He there says that in considering the question of the solvency or 
insolvency of a debtor the proper course is “to see and examine 
whether all his property, i al and personal, lie sufficient if presently 
realized for the payment of his debts, and in this view we must 
estimate his land, as well as his chattel property, not at what 
his neighliours or others may consider to lie its value, but at wliat 
it would bring in the market at a forced stile; or at a sale when tin* 
seller cannot await his opportunities, but must sell.”

This definition was adopted by Killam, J., in Bertrand v. 
Canadian Rubber Co. (1897), 12 Man. L.R. 27, and his decision 
was affirmed by the Full Court. He does not agree with Hose, 
J., in Dominion Bank v. Cowan (1887), 14 O.R. 465, that a debtor’s 
property is to lie estimated at what it would bring at a sale under 
legal process even with the qualification V it such a sale Ik* fairly 
and reasonably conducted and adds that such a sale “may fre­
quently involve a sacrifice beyond what the debtor ‘ who cannot 
await his opportunities, but must sell’ is obliged to make.”

The same definition of insolvency was adopted by Hobson, J., 
in Empire Sash and Door Co. v. Marauda, supra, and by Curran, 
J., in Robinson v. McCauley (1913), 13 D.L.R. 437; 14 D.L.H. 
681,23 Man. L.R. 781.

The Spragge test seems to me the proper one as applied at 
least to a non-trader and I pro|x>sc to apply it in this case.

The fact of insolvency must, of course, lie proved by those 
who allege it (Cassels, p. 26), but he may in the first place satisfy 
the onus by shewing that the debtor is unable to pay his debts 
as they lieeome due. In Rae v. McDonald (1886), 13 O.R. 352, 
Hose, J., at p. 358, quotes with approval a passage from Hump’s 
Law and Practice of Bankruptcy, 10th ed., p. 812, to the effect 
that, “If the debtor is unable to pay his debts as they become due 
the burden of proving that his property is sufficient to pay his 
debt* rests upon him.”

MAN.
KB
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Authority given for tile iwasngr, Row, J., says is In re Itymi, 

(1873), 2 Saw (U.6. Circuit Ct.) 411. After <|Uoting approvingly 
this part of the juilgnicnt of Row, J., Hobson, J., in Empire Seish and 
Door Co. v. Marauda, supra, states that inability after considerable 
delay to meet the current demands of creditors affords strong 
evidence of insolvency.

The debt in question was contracted in 1915. Partial pay­
ments were made in 1910 and 1917, but although frequently 
pressed the debtor has paid nothing since. When suit was threat­
ened in Iieccmlier, 1919, the debtor offered to convey to the 
plaintiff a quarter section of land ami to return two of the horse- 
purchased. He admits that he had not then and has not since 
had the wherewithal to pay the claim in money and that up until 
lie gave the mortgage in question he had been unable to wll any 
of his property for the purpow of raising it. Thew facts shew 
that lie was primA facie in insolvent circumstances and unable to 
pay his debts in full. The onus was then shifted to the claimant 
to shew if he could that, notwithstanding this primâ facie evidence 
of insolvency, he still laid property sufficient to pay his debts.

At the time the ehattel mortgage was executed the debtor 
owned five parcels of farm lands. I have no information ns 
to the value of each parcel or the encumbranee thereon, but that 
given by the debtor liimwlf. His valuation is $30,500. Each 
parcel is encumliered, the total eneumbrances amounting to 
$12,800. His [x-rsonal projierty consisted of the six homes mort­
gaged to Pedlar, valued at $690, and thirteen others, four of which 
were wised and sold by the sheriff for $250, anil nine more which 
he valued at $3,850. Two of tliew are subject to a lien note for 
$813; the rest are clear. He has twenty-five sheep, which he 
valued at $15 each, one cow and calf, valued at $200, agricultural 
implements valued at $1,000, and a motor car valued at $500. 
Total personal pro|ierty, including exemptions, $6,062. The 
horses were all in very poor condition from lack of feed and care
and quite unsalable.

His liabilities consist of :—
The plaintiff’s juilgment............................... $2,271.09
Pedlar’s claim.................................................. 4,500.00
Other accounts................................................. 1,400.00

$8,171.09
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Under these circumstances tins it been shewn that the debt­
or was solvent when the mortgage was given? That is to nix, 
had he available property which could lie presently sold for suffic­
ient to pay his debts in full without waiting for a favourable 
opportunity?

I am not satisfied that the debtor's property could be sold 
within any reasonable time or at all at anything like the prhvs 
he has put on it. Their are indications that the values given 
an* much beyond the market price. For example, the value la- 
now plairs on the south-west quarter of sec. 22. tp. 21. rge. 17, 
west, is $2,500, but he admits that he ofïcn*d to turn this quarter 
over to the plaintiff in |wrt payment of his debt at $1,200. Sheep 
which hi* values at $15 each the claimant says he would gladly sell 
if he could at $10 each.

Upon the most can*ful consideration I haw been able to give 
the whole matter then* seems to la* no esca)x* from the conclusion 
that at the time the chattel mortgage was given the debtor was 
in insolvent circumstances and unable to pay his debts in full 
within the meaning of the Assignments Act, R.8.M. 1013, eh. 12. 
It folloxvs from this finding tliat the chattel mortgage would 
have the effect of giving the defendant a preference over the 
plaintiff*. It is, therefore, in my opinion, void as against them.

There will Ik* judgment that the goods and chattels in question 
were at the time of the seizure by the sheriff exigibk* under the 
plaintiff’s execution. The pluintiffs are entitled to the costs of 
the issue. Judgment accordingly.

KORDO v. TOLOSKO.
\fanitnlni King'* Bench, Mother», C.J.K.H. Ikrendier it, 1920.

Costs (§ II—20)—Malicioue pronecution—Action for damagex 
—Nominal damage» awarded.]—Application as to costs in an action 
for damages for malicious prosecution.

S. H. (Ween, for plaintiff ; IV. //. Trueman, K.C., for defendant.
Mathers, C.J.K.B.:—The action having lieen tried by a jury, 

by R. 934, sub-sec. 2, costs must follow the event unless “for gootl 
cause shewn,” I “otherwise order.”

The only cause for interference tliat lias lieen suggested is tliat 
the jury assessed the plaintiff’s damage at one dollar.

MAN.
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The smallness of the verdict standing alone is not even prima 

facie good cause: Moore v. Gill (1888), 4 T.L.R. 738; O'Connor v. 
“Star” Newspaper Co. (1893), 68 L.T. 146. It is, however, an 
important element to he considered and if it can he interpreted as 
meaning that the charges were very nearly true, or that the plaintiff 
was of had character, or where no moral character was at stake, 
as in the case of a corporation suing for lihel, that no commercial 
damage had l»een suffered, the smallness of the verdict may con­
stitute good cause : lied Man's Syndicate v. Associated Newspapers, 
Ltd. (1910), 26 T.L.R. 394; Wood v. Cox (1889), 5 T.L.R. 272.

The proper way of approaching the question is to ascertain 
as far as possible by an analysis of the facts of the cast1 and the 
jury’s findings just why they fixed the damages at the sum stated: 
11 ood v. Cox, supra, Williams v. Ward (1886), 55 L.J. (Q.B.) 566; 
WooUon v. Sievier (No. 2), (1913), 29 T.L.R. 724.

There is no evidence that the plaintiff had acted improperly 
or oppressively in bringing the action. The jury have found that 
the defendant prosecuted him criminally ujK>n a false charge of 
uttering seditious words in the truth of which charge the defendant 
had no honest belief, and moreover in doing so he was actuated by 
malice. There* was ample evidence to justify these findings.

In malicious prosecution damage is the gist of the action.
The plaintiff must shew that he has suffered in either person, 

reputation, or estate, or his action fails. The evidence shewed 
that a serious criminal charge had been preferred against him and 
so he suffered in reputation ; that he had l>een taken into custody 
and so suffered in person; and that he had been put to ex]x*nsc and 
so suffered in his estate. The evidence would have justified a 
verdict for a substantial amount. Then, why did the jury award 
but one dollar? The only logical conclusion is that they thought 
his reputation had l>ccn fully vindicated by his acquittal by the 
jury before whom he was tried upon the criminal charge and that 
he suffered no damage on that score. As reasonable m< n they must 
have thought that he had suffered some damage by ix»mg arrested 
and imprisoned and in defending himself against the false charge. 
F During the war the defendant had prosecuted the plaintiff for 
permitting his bull to lie at large and the plaintiff had threatened 
to get even with him by informing the military authorities that
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the defendant had a son of military age whom he said was hiding to 
avoid conscription. Immediately after this threat the prosecution 
complained of was instituted.

Hither the jury must have found it impossible to agree upon 
an assessment of a larger amount than one dollar for general or 
special damage or they lielieved the action was brought from spite 
arising out of the quarrel with the defendant and refused for that 
reason to award him larger compensation. That the action was 
brought from spite has sometimes l>een thought a mason for 
depriving the plaintiff of costs: Morgan v. Wallis (1917), 33 T.L.R. 
495. But even if so actuated I do not think it should alone l>e 
regarded as good cause in this case. The answers of the jury to 
the questions put to them shew’ that the plaintiff had a substantial 
<auHo of action. I do not see how they could arrive at the con­
clusion that he had suffered no commercial damage and I do not 
think their finding should be so interpreted. Whatever their 
reason was for fixing the damage at one dollar I do not think they 
meant to expr «s the view that the plaintiff had no right to bring 
the action.

They have found that the defendant did not believe that the 
plaintiff had uttered the seditious words charged and that in 
instituting the prosecution was actuated by malice.

I have found no case in which, where malice was expressly 
found, the smallness of the verdict has lieen regarded as a reason 
for exercising the discretion conferred by the rule On the other 
hand, in Macalister v. Stecdman (1911), 27 T.L.R. 217, a slander 
action in which the verdict was but one shilling the trial Judge 
treated a finding ot express malice as sufficient reason for non­
interference. A similar conclusion was arrived at in Emerson v. 
Fo/'d-Md'onm II, Ltd. (1911 I. Hi BjCJL IN.

Under the circumstances 1 do not think that good cause has 
been shewn for depriving the plaintiff of his irrimâ facie right to 
costs, and I make no order.

MAN.

K B.
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MAN. KENNY ». NICHOLSON.
, Manitoba Court of A/i/mil, 1‘iritur, C.J.M., and Cameron, Fullerton and 

liennidoun, JJ.A. March 8, 1920.

Volvnteerh and reservists (§ I—1)—War Relief Act {Man.) 
—Debt incurred after enlisting but lx fore jmssing of Act—Debt not 
protected by Acl.\—Ap]ieal by the* plaintiff from the* judgment of 
a Ct. Vo. J., non-suiting the plaintiff. Reversed.

A. (iriffin, for appellant ; «4. Sullivan, for res]>ondent.
The defendant enlistee! for active service overseas, on Sept end >er 

11, 1910. On Kepteml>er 20, 1010, the defendant ordered from the 
plaintiff certain signs for advertising purjKsees for which he agreed 
to pay. The defendant at the time of contracting the debt was a 
person within the protective provisions of sec. 2 of the Manitoba 
War Relief Act, 8 Geo. V., 1918 (Man.), ch. 101. Action was 
instituted June 30, 1919.

The Vourt, reversing tin* judgment of tin* trial Judge, held, on a 
consideration of sec. 18 of the War Relief Act, 1918, that the debt 
in question was not protected by the said Act.

Judgment accordingly.

K. B. HOFFMAN v. McLAUGHLIN MOTOR CAR COMPANY LIMITED.
Manitoba King’« Bench, Mather*, C.J.K.H. December 1, 1920.

Sale (§ III—45)—Contract to purchase automobile—Projxrty 
in, reserved in vendor—\ on-acceptance by jmrehaser—Remedy of 
vendor.]—Action to rescind a contract for the purchase of a motor 
ear on the ground that the plaintiff was induced to make the con­
tract by the misrepresentation of the defendants’ salesman, and 
for the return of $500 paid at the time the contract was entered 
into.

J. D. Suffield, for plaintiff.
E. A. McPherson, K.C., for defendant.
Mathers, C.J.K.B.:—The contract is for the purchase of a 

used Light Six Voupc for the price of $2,150. Until a few days 
liefore the trial the only misrepresentation alleged to have l>een 
made was that the car was a McLaughlin car throughout. It was 
said this representation was untrue liecause the engine with which 
that model is equipped was not manufactured by the defendant 
company but is made for it by the North way Motor Company.
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A few days before the trial the plaintiff amended his statement 
of claim and set up an entirely different representation as the K. B. 
inducing cause of the contract namely, that the engine in the 
Light Six car was identical with the engine in the Big Six and 
Master Six models sold by the defendants with the exception that 
the former was 44 and the latter 60 horse-power.

[Review of evidence. Judge finding no misrepresentation on 
liehalf of defendants, dismisses plaintiff’s action.]

The defendants counterclaim for the balance of the purchase- 
price. By the terms of the order the property in the car was not 
to vest in the plaintiff until the price was paid in full. Under the 
circumstances the defendants cannot recover in an action for the 
purchase-price : Gold Medal Furniture Co. v. Homestead A rt Co.
(1919), 45 D.L.R. 253. Their only right of action was one for 
damages for refusal to accept. No evidence has been given on 
which I could find on the question of damages.

To avoid the costs of a new action I will allow the defendants 
to amend their counterclaim and set it down for the assignent of 
damages if they see fit. If such amendment is not made within 
10 days the counterclaim will Ik* dismissed with costs. If made the 
costs of tin* counterclaim will be reserved to lx* disposed of at the 
trial.

Fiat for examination for discovery.

REX v. ARMSTRONG. C. A.
Manitoba Court of Apjwal, 1‘trdue, C.J.M., Cameron, Fullerton and 

Dennitdoun. JJ.A. A’onemiter t9, lOtO.

Intoxicating liqvor# (| III I—91)—The Manitoba Temper­
ance Act—Conviction catering several distinct offences—Penalty 
imposed for one offence only—Uncertainty—Validity.}—Application 
to quash a conviction under the Manitolia Temperance Act, 6 
Geo. V., 1916, ch. 112.

J. P. Foley, K.C., for accused; John Allen, K.C., for the Crown.
The judgment of the Court was delivered by
Fullerton, J.A.:—This is an application to quash a con­

viction made under sec. 49 of the Manitoba TcnqxTance Act,
6 Geo. V., 1916, ch. 112. The offence charged is stated in the con­
viction as follows:—
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For that be, the said Alex. Armstrong, on the 3rd day of October, A.D. 
1020, at the City of Portage la Prairie, in Province aforesaid, did kave, keep 
or give liquor in a place other than the private dwelling house in which he 
resides without having first obtained a druggist’s license authorising him so

The penalty adjudged “for his said offence” was tlie sum of 
$200 and $6.85 costs.

Section 49 clearly covers three distinct offences, vie., to have, 
to keep, to give.

Under sec. 65 the ]x*nalty for each offence is not less tlian 
$200 nor more than $1,000. The magistrate has no discretion as 
to reducing the fine l>elow $200.

The main objection taken to the conviction is that it charges 
one of three offences, im])oees a penalty for one offence and it is 
impossible to say what offence is intended.

Prior to tlie (Missing of 11 & 12 Viet., ch. 43, two or more 
offences could lie charged in one information, but when the penalty 
imposed was in resect of one offence only it was always held that 
it must shew on the face of the conviction the offence in resjiect of 
which the penalty is ini] Mined.

In Hex v. Salomon* (1786), Term. Rep. 249, 99 E.R. 1077, 
two offences were charged in the information and the conviction 
was for “the said offence.” The Court held the conviction had on 
the ground that the defemlant was charged with two offences and 
was convicted of tlie said offence, so that it did not appear of 
which offence he was convicted.

In Keg. v. Young (1884), 5 O.R. 184/i, the defendant was con­
victed under sec. 41, of R.8.O., ch. 181, for selling liquor without 
a license, and under sec. 46, for allowing liquor to lie consumed on 
the premises, and one jienalty was inflicted “for his said offence,” 
It was held that the conviction was bad, in not shewing for which 
offence the penalty was inqiosed.

In Palsy on Summary Convictions, 8th ed., p. 198: Another indispensable 
property of a conviction ia certainly. But aa there will he occasion to illustrate 
this more particularly afterwards, it may suffice at prewent to observe that 
the same rule holds true with equal etrictneaa in convictions aa in indictments, 
vis., that the charge should lie positive and certain, in order that the defendant 
may lie protected from a second accusation for the same fact; and in order 
also that the judgment may appear appropriate to the offence. An offeree, 
therefore, cannot lie charged diajundively, or in the alternative, in a conviction, 
though it may |ierhapa lie so in an order.
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It k dear, therefore, that at common law the conviction in 
thin cane in had. In them anything in the Manitoba Temj>erance 
Act which justifies it? We have tiecn referred to sees. 77, 96, 100 
and 101 of the Act. Section 77 authorises several charges of 
contravention of the Act to lie included in one information. Section 
96 says tliat "one conviction for several offences, and providing a 
sejiarate penalty for each, may lie made under this Act, although 
such offences may have lieen committed on the same day.”

Neither of these sections heljis and I can find nothing in till' 
Act to authorise a conviction in the form in which this conviction 
is made.

We cannot amend the conviction under sec. 101 for it is 
imjiossililc to say for which of the three offences charged the 
defendant has lieen convicted.

Since writing the aliove, I have found a case practically on all 
fours with this decided by Meredith, C.J.C.P., Rex v. Kaplan 
(1920), 52 D.L.R. 596, 47 O.L.R. 110.

Them tlie defendant was charged that he did unlawfully 
“have or give liquor.”

While in this case them were other grounds upon which the 
conviction was held bad, Meredith, C.J.C.P., 52 D.L.K., at 598, 
dealing with the alternative form of the conviction, said: “So, 
too, I liave no doubt, the conviction in the alternative form is liad. 
Convictions must Is* certain for obvious reasons.”

After referring to several sections of the Ontario Temperance 
Act, he proceeds (at p. 598): “But I have found nothing, and 
nothing has lieen referred to, authorising a conviction in the 
alternative-: it would lie extraordinary if them were any such 
|lower. So that, apart from tlie question of time, 1 cannot think 
that the conviction, Is-ing in the alternative, could Is- sustained."

The conviction should lie quashed.

MAN.

C. A.

Conviction quonhed.
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McMULLIN ». CAMPBELL.

Xora Scotia Supreme Court, Harris, C.J., Itmeill, Longtey and Chisholm, JJ.
December IS, 1910.

Trespass {§ I A—10)—Chattel—Loaned by mener—Demand for 
return—Kxcuueufor not returning—(turner taking iieaceable pouueueian 
—Damage*.] A]i]x-al from the trial judgment in an action to 
recover jxissession of an old stove and for damages to the plaintiff 
caused by defendant in the act of removing it.

D. D. McKenzie, K.C., for appellant.
R. D. McCleave, for resjmndent.
The judgment of the Court was delivered by
Russell, J.:—The stove was the property of defendant’s 

father-in-law who died intestate. It was left in the old house of 
which defendant’s wife says she held the key. This fact is disputed 
by a witness who says there was no key and the house was open. 
Defendant’s wife says that her sister renounced to her all claim to 
the stove and there is no evidence that any other memlier of the 
family ever claimed it. Defendant’s wife, therefore, had all the 
ownership and right of jiossession necessary to maintain an action 
of trover and there Mas no one else in the world who could assert 
ownership as there was no administration or executorship. Defend­
ant’s wife had no immediate use for the stove and lent it to the 
plaintiff’s wife nine years liefore the recaption hereinafter descrilied. 
Plaintiff's witnesses make the period longer but that is of no conse­
quence. A demand for its return was made more than once, 
perhaps not to the plaintiff but to a memlier of his family who 
seems to have lieen the main supporter of the household, the 
father 1 icing ninety-five years old and the son in actual charge of 
the property. Excuses of one kind and another were given and 
at length the defendant’s wife and her husband started out to 
retake the property, the husband following with a cart, the wife 
taking a short cut and arriving first on the scene. It seems to 
have been a case of “dux fennnn facti" for the defendant says that 
he would not have interfered in the matter if he had supposed 
there was going to be trouble. The stove was taken out of the 
plaintiff's jxissession, the plaintiff himself and another member of 
his family, if not more than one other, assisting in the operation. 
Them was no unnecessary force used, nor any force at all that I 
can find in the evidence. The owner of personalty wrongfully in
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possession of another has always been held entitled to peacefully 
retake it ever since the abandonment of the old rule that it could 
only l)c done “according to the old formula of fresh pursuit.” 
Williams on Personal Property, 17th ed., p. 14 (see note b). I 
think the defendant’s wife had such ownership as to justify the 
peaceable retaking of the property, at all events as against the 
plaintiff whose rights were derived from her. and that the judg­
ment for damages should be reversed, the appeal being allowed, 
I wish I could add without costs, but I see no grounds upon which 
that can be done. Appeal allowed.

THOMPSON v. LYNNE.
Saskatchewan King's Bench, Brown. C.J.K.B. November, 1920.

Vendor and purchaser (§ I E—29)—Sale of land—Deposit 
paid to agent—Refusal of tenant to vacate—Inability to give possession 
—Recovery back of deposit.]—Action to recover back a deposit 
made in connection with the purchase of land and also for damages.

W. J. Perkins, for plaintiff ; W. W. Lynd, for defendant.
Brown, C.J.K.B.:—The plaintiff's claim asked for recovery 

of a deposit made in connection with the purchase of land and 
also for $500 damages which plaintiff says defendant agreed to 
pay because of his failure to eariy out the agreement.

In so far as the claim for damages is concerned, I intimated 
during the progress of the trial that I did not see how the plaintiff 
could succeed.

The pleadings set up an agreement whereby the defendant 
agreed to pay the plaintiff this $500. There is absolutely no 
evidence that the defendant personally made any such agreement 
or had any knowledge of any such agreement having been made on 
his behalf. There is evidence that the agent, George F. Doner, 
agreed that some eomj)cnsation should be made the plaintiff, the 
amount of same being left in a somewhat indefinite sha]x\ I find, 
however, that Doner, although he had authority to find a purchaser 
for the land that was listed with him, had no authority whatever 
from the defendant, either in writing or otherwise, to make any 
such agreement as is here set up with reference to the claim for 
damages.

As to the other branch of the action which calls for the recovery 
of the deposit of $500 the defendant contends that Doner had no
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authority to accept on his behalf any such deposit and that the 
plaintiff’s action should be against Doner rather than the defend­
ant. Counsel for the defendant cited a number of authorities, 
but all that these authorities hold is that in certain circumstances 
the agent has no authority to accept payment of the purchase 
price so as to bind a vendor, that the purchaser should take 
precaution to pay the purchase money direct to his vendor. In 
the case at Bar the defendant had listed his lands with Doner for 
sale. There was, however, in possession of the fann a tenant 
whose lease had not expired and the agent seemed to clearly 
understand that it would be necessary to get the tenant off the 
property l»efore any agreement of sale could be satisfactorily 
arranged or completed. The plaintiff was shewn the land by the 
agent and signed a contract for the purchase of same. This 
contract was signed by Doner on behalf of the defendant but 
apparently without authority. One of the terms of the contract 
so signed by the plaintiff required a deposit of $500 to be paid and 
this amount was paid to Doner. The defendant having gone to 
eastern Canada was advised by his agent by wire that a sale had 
been made and he immediately came west and met the agent at 
Winnipeg when the contemplated sale was discussed fully and 
gone into. I accept the evidence of the agent Doner as to what 
took place at the time of that meeting and I am satisfied that when 
Doner and the defendant visited Camduff immediately after the 
meeting and went out to the farm to see the tenant that the 
defendant was fully aware of the terms of the agreement and was 
prepared to accept same provided he could get his tenant to 
vacate. Having failed, however, to get the tenant to vacate the 
premises the defendant could not go through with the contemplated 
deal and it was therefore not pressed any further.

Under the circumstances of this case it was essential that the 
purchaser should be secured before action was taken to have the 
tenant vacate, and securing the contract under the signature of the 
plaintiff and also getting a deposit as security for its performance 
was all in the interests of the defendant.

It is not necessary that I should decide as to whether or not 
the terms of this contract were in accordance with the stipulation 
made in the listing agreement. I am of opinion as already 
indicated that they were agreeable to the defendant and that the
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contract would have been executed by him but for the fact that 
his tenant would not vacate the premises. It seems to me clear 
that the agent, Doner, in accepting the deposit as he did under 
the circumstances of this case, was acting as the agent of the 
defendant and not of the plaintiff. In Soper v. Arnold (1889), 
14 App. Cas. 429, Lord Macnaghten, at p. 435, says:—

Everybody knows what a deposit is. The purchaser did not want legal 
advice to tell him that. The deposit serves two purposes—if the purchase is 
carried out it goes against the purchase-money—but its primary purpose is 
this, it is a guarantee that the purchaser means business.

An auctioneer who takes a deposit at time of sale is regarded 
as a stake-holder but though it is his duty to hold the deposit 
as a stake-holder he is so far the agent of the vendor in receiving 
it that the vendor is responsible to the purchaser in the event of a 
loss through the insolvency of the auctioneer.

The agent, Doner, in this case apparently holds the $500 
deposit, claiming it as a commission on the sale. I express no 
opinion as to his right to hold it as it is not necessary to do so. 
In my opinion, under the circumstances, the plaintiff has properly 
brought his action for the recovery ot the deposit against the 
defendant rather than the agent.

There will therefore be judgment for the amount claimed, 
namely, $500. with interest thereon at legal rate from Noveml>er 
14, 1918, and costs of action on the low scale of the King’s Bench 
tariff. Judgment accordingly.

ARNOTT v. THE CANADIAN FAIRBANKS MORSE Co. Ltd.
Saskatchewan King’s Bench, MacDonald, J. December 0, 1920.

Sale (§ II A—29)—Tractor and stubble plow—Agreement in 
Form “A” of Farm Implement Act, 8 Geo. V. 1917, Sank., 2nd sess., 
ch. 56—Breach of warranty—Damages.]—Action for damages for 
breach of warranties under a contract for sale under Form A of 
the Farm Implements Act (Sask.).

P. M. Anderson, K.C., for plaintiff; A. E. Bence, for defendant.
MacDonald, J.:—This is an action brought by the plaintiff 

against the defendant for damages for alleged breach of warranties 
contained in an agreement l>etween the parties. On October 10, 
1918, the plaintiff and the defendant entered into an agreement

49—50 D.L.R.
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in writing in Form A in the schedule to the Farm Implement Act 
for the purchase by the plaintiff from the defendant of: 1, 15-25 
Wallis tractor with furrow guide, and 1, 3-furrow cast stubble 
plow, for the price and sum of $2,200.

The machinery was delivered by the defendant to the plaintiff, 
and the plaintiff paid therefor on October 12. 1918, the sum of 
$1,220.32, and the balance in March, 1919.

The plaintiff endeavoured to perform some work with the 
machinery but never had much success as either some part of the 
machinery broke from time to time, or for some reason the 
machinery refused to work, and exerts of the defendant went 
out from time to time to endeavour to put the machine in working 
order, and the defendant also supplied free of charge any parts of 
the machinery that had been broken. Finally, on April 23, 1919, 
the plaintiff had the machinery brought into Govan and there 
handed over to a representative of the defendant company whose 
employee was instructed by the plaintiff to notify the defendant 
of such return. The plaintiff thereupon brings this action, claim­
ing, first, rescission, and, in the alternative, damages.

At the close of the plaintiff’s case the counsel on behalf of the 
defendant moved to have the case withdrawn from the jury, but 
I considered the best course to adopt would be to reserve my 
judgment on said motion and submit the whole question to the 
jury as though the plaintiff was not precluded from seeking any 
other relief offset by any provisions in the contract. Accordingly, 
the following questions wore submitted to the jury and they 
returned thereon the answ ers set opposite them :—

1. Q. Was the machinery well made? A. No. 2. Q. Was the machinery 
made of good materials? A. No. 2a. Q. If not, what parts were not? A. 
Casting in the power lift, valve springs, wrist pin, clutch. 3. Q. Was the 
machinery properly used and operated? A. Yes. 4. Q. Did it well perform 
the work for which it was intended? A. No. 5. Q. Was the machinery used 
and kept with proper care? A. Yes. 6. Q. Was the machinery durable? 
A. No. 7. Q. Were all parts proving defective and returned replaced free 
of charge? A. Yes. 8. Q. Would the engine if properly operated pull upon 
7.26.21, three fourteen-inch plows in stubble at a depth of six inches? A. No. 
9. (j. What was the difference in value of machinery contracted for and 
machinery delivered and repaired? A. Sl,(i00. 10. Q. What damage, if
any, did the plaintiff sustain in his crop? A. ?1,240.

As above stated the contraet was in Form A in the schedule to 
the Farm Implement Act and so contained the warranties Nos. 
1, 2, 3 and 4 in said statutory form.
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With respect to warranty No. 2 that the engine will well 
perform the work for which it is intended if properly used and 
operated, I am of opinion that it is not open to the plaintiff under 
the contract to seek any relief for alleged breach of said warranty 
inasmuch as the only letter of complaint that he ever wrote to the 
defendant was dated February 20, 1019, and, even if the sending 
of the experts by the defendant thereafter would lie a waiver of the 
failure to give the notice of complaint within the time provided by 
the contract, there was no waiver of the failure to give the notice 
of rejection also calk'd for by the contract. I am, therefore, of 
opinion that I should not have submitted to the jury questions 
Nos. 3 and 4 of those submitted to them, and that that branch 
of the case should have been withdrawn.

Subject to what is said hereafter in respect to Question No. 10, 
so far as the other questions submitted to the jury are concerned, 
it is unnecessary for me to review the evidence at length, but I 
content myself with saying that in my opinion there was evidence, 
which, if accepted by the jury, would entitle them to return the 
answers they have returned.

The counsel for the defendant, however, contends that the only 
remedy for breach of the warranty that the machinery will l>e 
durable, if properly used and kept in proper care is the return 
of the parts and the obtaining free of parts to replace same, but, 
on this point, this case cannot in my opinion be distinguished from 
that of Ontario Wind Engine v. Bunn (1915), 21 D.L.R. 420, 
8 8.L.R. 58. There, his Lordship, Newlands, J., delivering the 
judgment of the majority of the Court, says, as follows, at p. 422:—

The only question in my mind as to the warranty is whether the provision 
Iresiiecting] replacing parts found defective is exclusive of other remedies. 
This contract does not contain the provision . . . that “no other remedy
than the return of the said machinery in the manner herein provided shall 
be had for any breach of warranty or warranties in this purchase"; it does 
however contain a provision in the agreement as to operation that, in the 
event of the company repairing, replacing or retaking the machine the com­
pany shall not be responsible to the purchaser in any damages whatsoever. 
This provision is in the body of the contract and does not in my opinion apply 
to the warranties on the back and anyway tlie engine in question has neither 
been repaired, replaced nor retaken by the company. 1 am therefore of the 
opinion that plaintiff's remedy for damages for breach of warranty has not 
been taken away by the contract.

In this case the contract docs not contain a provision that in 
the event of the company repairing, replacing or retaking the

SASK.
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machinery the company shall not lie responsible to the purchaser 
in any damages whatsoever, so that this ease is very much stronger 
in support of the plaintiff’s contention that the provisions for 
returning the defective parts is not exclusive, and, in my opinion, 
therefore, the answer to question No. 7 to the effect that all parts 
proving defective when returned were replaced free of chaige does 
not mean that there is no other remedy open to the plaintiff for 
the breach of warranty of the durability of the machinery found 
in answer to question No. 6.

The learned counsel for the defendant further contends tliat 
the damages found in answer to question No. 10 were too specu­
lative and remote. The plaintiff contended that, owing to the 
fact that he could not use the machinery in question at the time 
when farming operations could have been commenced in the 
siiring, he was delayed and was therefore unable to cultivate his 
land to the same extent with the same thoroughness as he would 
have done had he had proper working machinery at the outset, 
and that therefore his crop was poorer than he would naturally 
expect it to have been had the land been properly cultivated and 
seeded earlier in the spring. Now, it seems to me that if there was 
a question that could be said to be speculative that question is 
how' much tietter crop would be found to be in the fall if the seed 
had been sown a week or ten days earlier in the spring, or if the 
land had been more thoroughly cultivated than it in fact had been, 
and I am therefore of opinion that on the authorities this contention 
of the defendant must tie upheld and the damages found by the 
jury in that respect, amounting to $1,240, lie disallowed: Ontario 
Wind Engine v. Bunn, 21 D.L.R. 420, 8 S.L.R. 58; Cross v. 
Douglas (1909), 3 S.L.R. 97; Murdoch v. Minneapolis Threshing 
Machine Co., [1920] 2 W.W.R. 985. I am not overlooking the 
fact that in Mager v. Baird Ranch (1919), 48 D.L.R. 724, Curran, 
J., allowed a loss of profits of land and crop by reason of the failure 
of the tractor to do its complete work, but, in my opinion, the 
first mentioned authorities, W'hich aie binding on me, are to the 
contrary, and I entirely agree with what is said by Bigelow', J., 
in Murdoch v. Minneapolis Threshing Machine Co., on the said 
case of Mager v. Baird Ranch, 48 D.L.R. 724.

Counsel for the defendant contends that as the jury found that 
the machinery would not perform well the work for which it was
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intended and found the difference between the value of the ma­
chinery contracted for and that delivered as 11,600, that assess­
ment is based on the breaches of all the warranties, and inasmuch 
as breach of warranty No. 2 should not have been submitted to 
the jury he argues that the plaintiff cannot have judgment until 
the damages are re-assessed. But under the facts it is clear that 
the reasons the machinery would not i>crform well the work for 
which it was intended were because it was not well made, of good 
material and durable. Accordingly, the same damages flow from 
a breach of warranties 1 and 3, as from that of warranty 2. The 
plaintiff cannot recover for breach of warranty 2, but he can for 
breach of warranties 1 and 3, and in my opinion recover the full 
amount mentioned in question No. 9.

There will, therefore, be judgment in favour of the plaintiff 
for $1,600 and costs. Judgment for plaintiff.

LEACH v. RURAL MUNICIPALITY OF MANTARIO and BEN MOIR.
Saskatchewan King’s Bench, MacDonald, J. Noivmbcr 24, 1920.

Conversion (§ I B—10)—Animals legally at large—Impounded 
under municipal by-law—Sale under Stray Animals Act—Notices 
required by Act not posted—Animals not properly described— 
Conversion—Damages.]—Action for damages for the improper 
sale of animals impounded under the Stray Animals Act, 6 Geo. 
V. 1915, Sask., ch. 32.

F. G. Wheat, for plaintiff; G. W. Murray, for defendants.
MacDonald, J.:—The plaintiff is a rancher and the defendant 

Moir was at the times in question in this action a pound-keeper 
in and for the defendant municipality.

In the fall of 1919 the plaintiff sent some 23 horses into the 
defendant municipality where they were turned loose to winter. 
On November 11, 1919, seven of these horses were found by one 
Zukerman, damage feasant on his land, namely, the north-west 
quarter of 28-26-29, W. 3rd Mer. within defendant municipality, 
and took the same to the pound kept on his own land within the 
municipality by the defendant Moir, claiming $10 for alleged 
damage to his crop. The owner of these horses was not known. 
On the same evening the defendant Moir made out, posted and 
published notices of impounding in purported compliance with
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the law in that behalf. He held the horses for 20 days after the 
notice appeared in the Saskatchewan Gazette and then posted 
notices of sale. The horses were actually sold on December 27.

The plaintiff brings this action for damages, claiming 
irregularities in the proceedings taken by defendant Moir on 
behalf of the defendant municipality, the two relied on being: 
(1) that notices were not posted up in three conspicuous places 
in the municipality, and (2) that the notices did not contain a 
description of the brand on the horses.

The law then in force resi>ecting Stray Animals was eh. 32 of 
6 (ieo. V. 1915 (Sask.), with amendments thereto, and under said 
statute it was lawful to allow animals to run at large in Saskat­
chewan except in cities, towns and villages, subject to this, that 
the council of any municipality might, subject to certain pro­
visions of the Act not material here, define by by-law the portion 
of such municipality and determine the period of the year in 
which animals should be restrained from running at large.

The plaintiff’s statement of claim appears to assume the 
existence of a by-law of the municipality restraining the running 
at large of animals in the municipality at the time of the year 
in question, for it complains, not that the defendants had not the 
right to impound and sell the horses at all, but that it illegally 
exercised that power through non-fulfilment of what he alleges 
are conditions precedent to such exercise. The defendants in 
justification do not plead any such by-law but content themselves 
with saying that the animals were “legally impounded,” without 
specifying under what authority. However, in view of plaintiff's 
pleadings, and of the fact that throughout the trial and argument, 
the existence of such a by-law was assumed, although not alluded 
to, I think I am justified in making the same assumption and do so.

The first sub-section of sec. 27 of the Stray Animals Act, 
6 Geo. V. 1915 (Sask.), ch. 32, reads as follows:—

Any animal not released from the pound within 20 days after notice I as 
been inserted in The Saskatchewan Gazette, as in ses. 25 mentioned, shall be 
sold by public auction after notice of sale shall have been posted for 8 days 
in 3 conspicuous places within the herd district or rural municipality, as the 
case may be, one of which places shall be the post office nearest the pound.

The defendant Moir posted notices of salt1, one at the nearest 
post office, one at the pound and one at the post office at Alsask. 
Alsask is not within the defendant municipality so that said 
section was not complied with.
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I am of the opinion that unless and until the requirements 
of said see. 27 were satisfied the right of the defendants to sell the 
animals did not arise, and that they were1 therefore guilty of 
conversion in selling them when they did. To my mind the ease 
is analogous to the sale by the vendor of goods the subject of 
“conditional sale,” without the giving of the statutory notices 
and a long line of decisions holds that such a sale cannot I e said 
to be in exercise of the powers given by statute in that behalf.

(The American Abell Engine A' Threshing Co. v. Weidemcilt 
(1911), 4 8.L.R. 388; Sawyer & Massey v. Bouchard (1910), 
13 W.L.R. 394; North-West Thresher Co. v. Bates (1910), 13 
W.L.R. 057.)

In Sawyer Massey Co. v. Ethier, (1920] 1 W.W.R. 869, following 
a tentative opinion of Wetmore, .)., in John Abell Engine d' 
Machitie Works Co. v. Scott (1907), 0 Terr. L.R. 302, I refused to 
confirm a sale of land under execution where rule 486 as to pub­
lishing the notice of sale in the newspai>er nearest the land was 
not compli *d with. That also seems analogous to this case. 
It is true that the wording of R. 486 is somewhat different from 
that of see. 27, but the difference is, in my opinion, not material. 
The rule says the sheriff “shall not sell” until notice has l>een 
published 2 months in such newsi>ai>er; the Act says that “any 
animal shall be sold by public auction after notice
of sale shall have been posted for 8 days in 3 conspicuous places 
within the municipality,” etc. Apart from the Act the defend­
ants had no right to sell the animals; under the Act the right 
arises only after the required lasting; when therefore the required 
posting is not done the right does not arise at all.

The description of the horses in the various notices did not 
give any brands. The evidence satisfies me that the horses 
were branded with the plaintiff’s brand, though owing to the fact 
that the horses had long hair at that season of the year, the brands 
were not so distinct as to be discernible except on close examina­
tion, when in my opinion, according to the evidence, the brand 
could be seen. The defendant Moir however made no such 
examination. He says the horses w'eve wild and he could not 
get near them. They could however have been driven into the 
stable, as was actually done on the day of the sale—“It is most
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important that the whole description is given, and the most 
important description is the brand.” (Traqvair v. Mich chon 
(1917), 10 8.L.R. 453, at 454.)

I am therefore of opinion that it was negligence on the part 
of defendant Moir, for which of course the defendant municipality 
also is answerable, not to have examined the horses for brands and 
mentioned in the description of the horses the brands which a 
careful examination would have revealed. Had that l>een done 
the witness, Auger, who was watching the notices in the Gazette 
for the plaintiff would have known that the horses advertised 
were plaintiff’s.

The plaintiff in his evidence placed the value of the horses at 
$1,010, or, “an tfverage of $175 each,” a manifest miscalculation. 
He gave no basis whatever for his valuation. The horses sold 
for $332 and although the amount is small, the evidence on Ix'half 
of defendants satisfies me that in the state of the market in 
December, 1919, that was the market value of the horses.

As the sale was illegal I do not think the defendants have any 
right to deduct an amount for pound-keeper’s fees or expenses. 
In Traqvair v. Michehon, supra, a deduction was made for 
impounding fees, but that was with plaintiff’s consent.

There will be judgment for the plaintiff against both defend­
ants for $332 with costs on District Court scale, but defendants 
will have no set-off for costs.

Judgment accordinghj.

MILLER MORSE HARDWARE Co. v. DOMINION FIRE IN kANCE Co.
MILLS NATIONAL INSURANCE Co., LONDON MUT L FIRE 

INSURANCE Co.

Sasknteheivan King's Bench, Embury ,/. Octo1 1920.

Insurance (§ III E—75)—Policies covering stock-in-trade and 
fixtures—Improper method of arriving at amount of claim—Fraud of 
assignor—Claim of bond fide assignee not vitiated by—Evidence.]— 
Action to recover amounts due on certain policies of insurance.

J. F. Frame, K.C., for plaintiff.
P. M. Anderson, K.C., for defendants.
Embury, J.:—These were three separate actions which were 

tried together. The subject-matter of the actions consists of four
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policies of fire insurance. Of these four policies one covers a certain 
building to the extent of $1,600, and the others cover the stock-in- 
trade and the fixtures.

Consideration of the matters in dispute naturally divides itself 
along the lines of the policy covering the building on the one hand 
and the policies covering the stock-in-trade and fixtures on the 
other.

Dealing with the policies covering the stock-in-trade and 
fixtures: the method adopted by the plaintiffs of arriving at the 
amount of their claim is an indirect one, but in making their 
computation them am certain items which I consider to be improper 
and among these particularly the following: J. Robinson Co., 
$100; T. Eaton Company, $250. Further, the claim for vegetables, 
etc., is vastly overstated, to the extent, I think, of over $4(X). 
Them am further items which am improperly charged, as follows: 
Credit slip, Imperial Oil Co., &49.20; certain other credit notes, 
$83.30, $29.90, $9.63; R. J. Whitla account, $33.88; Miller Morse 
Co. account, $22.58; P. Bums account, $23.00; for posters, $9.50; 
Hera'd Printing account, $43.25; total, $304.24. These am by no 
means minor mis-statements, and the effect of them is materially 
and improperly to increase the plaintiffs’ claim. Indeed, with 
regard to them it is impossible to come to the conclusion that they 
could have been made otherwise than in utter disregard of the 
actual facts. Such a claim or proof of loss if made by the assignee 
(plaintiff), would have vitiated the policy. See statutory condition 
No. 21, which reads as follows, 6 Geo. V. 1915 (Sask.), ch. 15, 
sec. 80:—

21. Any fraud or false statement in any statutory declaration in relation 
to any of the above particulars shall vitiate the claim of the person making the 
declaration.

But it is urged in this connection that, the claim having l>ecn 
made by the insured after the time of the assignment, and the 
plaintiff lieing in the position of an assignee for value, that the 
claim of the insured only is affected and not the claim of the 
assignee; anti I cannot see that any of the authorities cited go so 
far as to hold that under the wording of our statutory condition 
No. 21, the claim of a bond fide assignee for value can be vitiated 
by a fraud of the assignor which occurred after the completion of 
the assignment. See R.S.S., 1909, eh. 146, secs. 1 and 4; Maple 
Leaf Milling v. Colonial A.ss’cc Co. (1917), 36 D.L.R. 202, 27 Man.
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L.K. 021 ; Kanady v. Core District etc. Co. ( 1879), 44 U.C.Q.B. 261 ; 
North British v. TourviUe (189.5), 25 Can. S.C.R. 177.

Tin* defendants have urged other grounds as a reason why the 
plaintiff should not succeed, namely : that the insured at the 
outset made certain false representations which should have 
voided the policy from the beginning. 1 do not consider that the 
false representations respecting the insured having purchased a 
very small portion of this stock at 85c. in the dollar was of such a 
material character that it should void the policy, and with regard 
to the statement re other insurance, if any falsi* information was 
given I believe it was honestly given, and on the evidence I am 
unable to find that it is proved that false information was given. 
On the question of how the building is lighted, the information 
given in the application appears to me to he correct, and in any 
case the defendants’ agent Flatager himself knew how the building 
was lighted. As to the information that stock had been taken on 
November 22, I do not think that the application to amend to 
take advantage of this should l>e allowed, as the plea is one of 
fraud, and further, as the application was made at the close of 
the trial, the plaintiff would have had no opportunity to answer it. 
It is further urged that the insured kept an improper quantity of 
gasoline on the premises. I do not consider that this is proved.

With regard to the claim for loss on the building, I think the 
plaintiff is also entitled to succeed. The proofs of loss contain the 
same mis-statements of fact as the ones above referred to, but in 
any event these mis-statements of fact are not material to the 
claim for loss of the building, and I consider are to be treated 
purely as surplusage.

It is urged that certain of these policies of insurance were 
cancelled, but the evidence in my judgment clearly fails to establish 
any such cancellation.

I am therefore of the opinion that the plaintiffs are entitled to 
recover under all the policies, and there will be judgment accord­
ingly with costs.

There may be some question as to the calculation of the amount 
which is payable under the policies, also as to how it should be 
distributed. In case counsel are unable to agree as to this, either 
paity will be at liberty to apply to me or in Chambers for further 
directions ujxm these points should they desire to do so.

Judgment accordingly.
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ARTHUR L. SULLIVAN in his personal capacity and also as Executor of 
John H. Sullivan) v. GRAHAM.

Saskatchewan King's Bench, Higcloir, J. \oirmlnr 25, 1920.

Executors and administrators (§ II A—27)—Verbal agree­
ment as to cropping land—Death of one party—Crop put in by 
executor—Bight of executor to share of crop under agreement.]— 
Action to recover the share of crop under a crop agreement.

G. C. Price, for plaintiff ; T. V. Morton, for defendant.
Bigelow, J. :—I am satisfied that there was a verbal agreement 

made between defendant and John II. Sullivan, that defendant 
was to supply the seed and Sullivan was to put in the crop on 
the land in question. Each was to pay one-half the cost of twine 
and threshing, and Sullivan was to harvest the crop and deliver 
one-half to defendant.

It is urged by defendant that plaintiff should not recover 
because this was a verbal agreement only and that it was to be 
followed by a written agreement which was never completed.

In Ridgway v. Wharton (1857), 6 H.L. Cas. 238, at p. 208, 
10 E.R. 1287, the Ixird Chancellor states:—

I again protest against its being supposed, because persons wish to have a 
formal agreement drawn up, that therefore they cannot be bound by a previous 
agreement, if it is clear that such an agreement has been made.

I am satisfied that the verbal agreement was made. Elliott, 
who impressed me as a very fair witness, says so and corroborates 
Arthur Sullivan.

The defendant’s seed was used and the plaintiff as John II. 
Sullivan’s executor put the crop in. I do not believe the evidence 
of Brittenback. Plaintiff made arrangements to have the crop 
cut and stocked and he intended to come back apd look after the 
threshing. When plaintiff arrived on the scene to attend to the 
threshing it was all done. The defendant’s evidence is that when 
plaintiff demanded his share of the crop he had paid it all over to 
Brittenback. This is also borne out by the receipt that defendant 
took from Brittenback, Ex. “2” which was put in evidence by the 
defendant.

Plaintiff as executor is entitled to an accounting for this one- 
half share of the crop. There was not sufficient evidence given 
at the trial to enable me to ascertain this amount. I will therefore 
refer it to the local registrar.

741
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In taking these accounts defendant is entitled to charge the 

plaintiff with one-half of the cost of the twine and threshing and 
to charge the $75 which plaintiff owed Brittenback for cutting 
and stocking and which was paid by defendant to Brittenback.

In arriving at the cost of threshing there will lie included a 
reasonable charge to Brittenback for his time in threshing. The 
evidence given at the trial may tie used by either party before the 
local registrar.

Plaintiff will have judgment for the amount so found by the 
local registrar: leave to apply further, if necessary.

Judgment accordingly.

KENWOOD v. BEHM.
Saskatchewan King’s Bench, McKay, J. December 10, 1920.

Damages (§ III A—62b)—Agreement to purchase land— 
Repudiation of agreement by purchaser—Measure of compensation.]— 
Action for damages for repudiation of an agreement to purchase 
land.

A. E. Neville, for plaintiff ; Gavin Allan, for defendant.
McKay, J.:—By agreement in writing dated April 16, 1919, 

the plaintiff agreed to sell the east half of section 34, in tp. 35, 
in range 23, west of the 3rd meridian, to the defendant. The 
defendant went into possession, and cropped the said land in 1919. 
The defendant repudiated the agreement to purchase claiming 
that plaintiff had no title to the land and that there were more 
encumbrances against the land than what he had agreed to pay 
for it, and he abandoned the land in November, 1919.

The plaintiff brings this action for damages.
The first question to decide is, wras the defendant justified in 

repudiating the agreement to purchase? Defendant contend.* 
that, although the agreement is dated April 16, 1919, it was in fact 
executed by the plaintiff and defendant on January 4, 1919, and 
that at that time the north-east quarter (plaintiff’s pre-emption) 
of said section stood in the name of the Crown, and that the 
said agreement for sale is null and void, under sec. 31 of 7-8 Ed. 
VII. 1908 (Can.), ch. 20: The Dominion Lands Act.

There is no doubt that the defendant spoke to plaintiff about 
buying the said land in January, 1919, and perhaps the agreement



56 D.L.R.] Dominion Law Reports. 743

was then partially prepared by the solicitors, as the date “ 14th 
January A.D. 1919,” is endorsed on the back of the agreement, 
but no agreement was then entered into. The north-east quarter 
of said section 34 was plaintiff’s pre-emption, and he says that 
he was at that time waiting for the certificate of recommendation 
under sec. 27, sub-sec. 3 of 4-5 Geo. V. 1914 (Dom.), ch. 27, sec. 3, 
as amended by sec. 10 of 8-9 Geo. V. 1918 (Dom.), ch. 19. The 
south-east quarter of said section was plaintiff’s homestead.

The plaintiff swears tliat the agreement was signed by the 
plaintiff, his wife and defendant on March 4, 1919, at Kerrobert. 
And the certificate of the Justice of the Peace who examined and 
took the acknowledgment of Mrs. Hen wood, under the Homestead 
Act, 6 Geo. V. 1915 (Sask.), ch. 29*, is dated March 4, 1919. 
Further, a letter admitted in evidence by defendant’s counsel, 
as Ex. “E,” dated March 6, 1919, from a solicitor, F. E. Jaenicke, 
whom the defendant consulted, to Hanbidge & Hanbidge, bar­
risters, at Kerrobert, reads as follows:—
Gentlemen,

lie E. C. Henwood to Florian Behm.
I have been interviewed by Florian Behm the above named with regard 

to the sale of the east half of 34-35-23 west 3rd. Behm bought that land 
and they were in Kerrobert on Tuesday last and signed the contracts . .

“Tuesday last” referred to in this letter was March 4, 1919. 
I find from the evidence that the agreement was signed and 
entered into on March 4, 1919.

I also find from the evidence that at that time the certificate 
of recommendation for the north-east quarter of said section had 
been issued to plaintiff on February’ 17, 1919, and that he had 
already received this certificate at the time the agreement was 
signed. This certificate gave plaintiff the right to sell said quarter 
or his interest therein, and this certificate was in force at the trial 
of this action. The plaintiff is and was since September 16. 1912, 
the registered owner of the south-east quarter of said section.

I therefore find that plaintiff had sufficient title to the said 
land at the time he agreed to sell to defendant, and defendant 
was not justified in repudiating the agreement to buy for want of 
title.

Then as to the other question, tliat there were more encum­
brances against the said land than the amount defendant agreed 
to pay for it.

•See R.S.S., 1920, ch. 69.

SASK. 
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The evidence satisfies me that such is not the ease. The 

sheriff’s certificate as to executions, and the abstract of title shew 
a great deal more than what was actually due, as plaintiff had 
reduced some of those encumbrances by payments thereon, and 
in any event plaintiff’s creditors were willing to take less than was 
actually due to them.

I find from the evidence that the encumbrances were between 
$4,000 and $5,(XX) and the plaintiff would have been in a position 
to pay these off had plaintiff obtained the due execution of the 
mortgage of $3,000 provided for in the agreement .

I therefore find on this ground also that the defendant was 
not justified in repudiating the contract.

The next question is what damages is plaintiff entitled to 
recover?

The plaintiff claims:—1. $93.25 for cost of cultivating 75 acres 
summerfallow and destroying weeds thereon, which defendant 
neglected to destroy. 2. $125 for cost of summerfallowing 25 
acres which defendant neglected to do. 3. $132.78 for taxes for 
1919 which defendant agreed to pay and did not pay. 4. $200 
for damages to trees, etc. 5. $100 damages to buildings. 6. 
$1,000 damages by reason of defendant’s refusal to assume mort­
gage for $3,(XX) and abandoning the said agreement to purchase.

Under the agreement Ex. “A,” the defendant agreed to pay 
the taxes charged against the lands from and after Decemlxr 31, 
1919. He was in possession of the land in 1919, cropped it and 
harvested and got the l>enefit of all the crop. In my opinion he 
should have paid the taxes for 1919. The evidence shews the 
taxes for 1919 amounted to $142.80. I will treat the plaintiff’s 
claim as amended and allow him this amount.

I find from the evidence that the damage tor which defendant 
is liable to the trees was $100, and to the buildings $100. I allow 
these amounts.

With regard to (1) $93.25, and (2) $125. There was no evi­
dence to shew that the plaintiff did any of the work for which 
these amounts arc claimed, but I find from the evidence that the 
defendant should have done it and he neglected to do so, and the 
land must necessarily have been damaged by such neglect, and 
I will allow the plaintiff something for this by way of general 
damages.
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With regard to the 81,000: The defendant signed the mort­
gage, but his wife did not, and he admitted in his evidence that 
she might have signed if he asked her to, hut in any event I find 
he was not justified in repudiating the agreement, and, although 
the evidence does not satisfy me that the plaintiff suffered $1,000 
damages, yet there is no doubt he suffered some damages, by 
such repudiation in addition to the special damages I have above 
allowed.

I will therefore allow plaintiff $300 for general damages in 
addition to the $342.80 I have above allowed.

The agreement provides that the plaintiff “shall receive only 
that portion of the crop over and above 15 bushels i**r acre in 
the year 1919 . and I find from the evidence that the
crop did not amount to 15 bushels per acre in 1919. And I also 
find from the evidence that defendant did not agree at any time 
to give plaintiff any portion of the crop for 1919, other than as 
stated in the agreement. Therefore the plaintiff is not entitled 
to any of it, or to an accounting.

The plaintiff will be entitled to judgment against the defendant 
for $(>42.80 with costs.

The defendant’s counterclaim will be dismissed with costs to 
plaintiff. Judgment accordingly.

SCHLOSSER v. SAWYER MASSEY Co. Limited.

Saskatchewan King’s Bench, MacDonald, J. December 16, 1920.

Sale (§ II A—29)—Tractor—Farm Implement Act, 8 Geo. V. 
1917, Sask., 2nd sens., ch. 56—Breach of u'arranty—Damages.]— 
Action for damages for breach of warranties under a contract 
in form “A” in the schedule to the Farm Implement Act.

C. E. Gregory, K.C., and A. E. Hetherington, for plaintiffs.
F. L. Bastedo and II. Ward, for defendant.
MacDonald, J.:—In this action, which was tried liefore me 

with a jury, the plaintiffs seek damages for breach of warranties. 
The plaintiffs purchased a tractor from the defendant under a 
contrait in Form “A” in the schedule to the Farm Implement 
Act, 8 Geo. V. 1917 (Kask., 2nd sess.), ch. 86. The warranties, 
breach of which is complained of, am those numbered 1 and 3 in 
said Form A, which read as follows:—

SASK.
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1. The vendor warrants that the said machinery is well made and of 
good materials ... 3. The vendor warrants that the said machinery 
will be durable if used and kept with proper care . . .

Breach of other warranties was alleged in the statement of 
claim but abandoned at the trial.

At the conclusion of the plaintiffs’ case, counsel for the defend­
ant moved to have the case withdrawn from the jury. I then 
reserved decision on said motion and the right to counsel to argue 
the same subsequently, and submitted to the jury the following 
questions to which they returned the answers set opposite the 
same:—

Q. 1. Was the engine well made: (a) with first connecting rods? (b) with 
new type connecting rods? A. (a) No. (b) No.

Q. 2. Was the engine of good materials? A. No. Q. 3. Was the engine 
durable if used and kept with proper care? A. No. Q. 4. What, if any, is 
the difference between the value of the engine at the time of delivery to the 
plaintiffs and the value it would have had if it had answered to the warranties? 
A. 11,025. Q. 5. What damage, if any, did the plaintiffs suffer through 
loss of use of engine, and loss of time? A. 1700.

On the subsequent argument of the motion above mentioned 
I held that there was a case made out for submission to the jury, 
reserving for further consideration only the question whether the 
$700 referred to in the answer to question No. 5 was recoverable 
by the plaintiffs for breach of said warranties.

The defendant relies on sec. 51 (3) of the Sale of Goods Act, 
R.S.S. 1909, ch. 147, secs. 51 and 52 of which read as follows:—

61. Where there is a breach of warranty by the seller or where the buyer 
elects or is compelled to treat any breach of a condition on the part of the seller 
as a breach of warranty the buyer is not by reason only of such breach of war­
ranty entitled to reject the goods; but he may: (a) Set up against the seller 
the breach of warranty in diminution or extinction of the price; or (b) Main­
tain an action against the seller for damages for the breach of warranty. 
(2) The measure of damages for breach of warranty is the estimated loss 
directly and naturally resulting in the ordinary course of events from the 
breach of warranty. (3) In the ease of breach of warranty of quality such 
loss is primA facie the difference between the value of the goods at the time of 
delivery to the buyer and the value they would have had if they had answered 
to the warranty. (4) The fact that the buyer has set up the breach of w arranty 
in diminution or extinction of the price does not prevent him from maintaining 
an action for the same breach of warranty if he has suffered further damage.

52. Nothing in this Act shall affect the right of the buyer or the seller 
to recover interest or special damages in any case where by law interest or 
special damages may be recoverable or to recover money paid where the con­
sideration for the payment of it has failed.
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In Benjamin on Sale, 5th ed., p. 1018, following a quotation SASK. 
of the subsection corresponding to said 51 (3), it is stated:— K. B.

At common law the value of the goods as warranted is their intrinsic 
value, and not any special value which they may have to the buyer. To 
apply the latter standard would enable the buyer to recover special damages 
without having brought to the seller’s knowledge the particular circumstances 
which may give to the goods their special value. There is nothing in the Code 
to alter this rule. Any case, however, where a buyer is enabled to recover 
special damages—t.e., damages calculated according to the difference between 
the value of the goods actually delivered and their special value if they had 
answered to the warranty—is governed by sec. 54, and not by sec. 53 (2) or 
(3) that is by sec. 52 of our Act and not by 51 (2) or (3).

From the foregoing it is clear that then1 arc cases of breach of 
warranty of quality where the damages are not to be measured 
under sec. 51 (3). In fact, the use of the expression >( prim â facie” 
in said sub-section indicates that said sub-section raises merely a 
presumption, not an irrebuttable one. "Quality of goods” 
includes their state or condition: Sec. 2, sub-sec. 11.

In KafMhtnl. v. fttfW -18»), M. lb.4 RLM, ISO! R m,
the plaintiffs, Iwing com factors, bought a quantity of barley, 
which was warranted to be seed barley of a particular quality, 
and in the course of their trade resold it, with a like warranty, 
to certain persons who sowed it on their land l>clieving that it 
was of the stated quality. The crop which came up was of an 
inferior kind of barley, and claims were made upon the plaintiffs 
by the sub-purchasers for compensation in respect of the damage 
which they had suffered, and the plaintiffs agreed to satisfy them ; 
but no sum was fixed. In an action by the plaintiffs against the 
defendant it was held (Wightman, J., haeitante) that they might 
recover the amount of damages which the sub-purchasers had 
suffered, as they were liable to pay it to them, though they had 
not in reality paid anything. Wightman, J’s. hesitation was 
due to the fact that the plaintiffs had not paid the claims: he ’ 
stated that he entertained no doubt that if the claims had been 
paid, the plaintiffs could recover the amount thereof.

In Smith v. Green (1875), 1 C.P.D. 92, the defendant sold a 
cow to the plaintiff with a warranty that the cow was free from 
the foot and mouth disease. The cow in fact had that disease, 
and the plaintiff, who was a farmer, put the cow with other cows 
of his, and she communicated the disease to them, and they died
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in consequence. In an action for such breach of the warranty 
the Judge at the trial directed the jury that in assessing the 
damages they might take into account the loss arising from the 
injury to the other cows, if they thought the defendant knew or 
ought to have known that the plaintiff was a farmer and would 
in the ordinary course of his business place the cow with other cows 
as then the damage resulting from the breach of the warranty 
was one which would naturally occur from such breach, and 
would be in the contemplation of both parties at the time the 
warranty was given. In the Common Pleas Division, it was held 
that such direction was correct.

Here, from the very nature of the transaction, it undoubtedly 
was known to the defendant that plaintiffs were farmers, and it 
would necessarily lie in the contemplation of both parties that 
they would use the machinery in question. They would also 
necessarily lose time when they could not use the machinery.

In Ontario Wind Engine v. Bunn (1915), 21 D.L.R. 420, 
8 S.L.R. 58, the Court held that, in addition to the difference 
between the value of the engine at the time it was delivered and 
the value it would have had if it answered to the warranty, that 
it was well made, of good material and durable with proper care, 
the purchaser was entitled to recover a sum of $120 he had paid 
out to a third party for his engine to do spring plowing, when the 
engine in question would not work.

I am therefore of opinion that the plaintiffs are entitled to 
recover the sum of $700 found by the jury as the amount of damage 
suffered by the plaintiffs through loss of use of the engine, and 
loss of time while the engine could not be used on account of 
breach of said warranties.

There will therefore be judgment for the plaintiffs against 
the defendant for $1,725 and costs.

Judgment for plaintiff.
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cation—Delay................... *..................................................................620

REVENDICATION (QUE.)—
See Attachment.

SALE—
Bulk Sales Act, 3 Geo. V., 1913 (N.S.), ch. 5—Procedure thereunder

—Execution creditors’ seizure—“Voidable" sales........................  253
Contract to purchase automobile—Property in, reserved in vendor—

Non-acceptance by purchaser—Remedy of vendor........................ 724
Of business—Goodwill included—Solicitation of old customers—

Injunction—Damages......................................................................... 492
Of chattels—Fraudulent misrepresentation—Rescission......................  655
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SALE—Cont.
Of engine—Condition—Engine ordered not delivered—Action for

purchase price—Rescission of contract........................................ 697
Of goods—Payment down—Penalty clause—Countermand of order 

—Recovery of payment—Rights of vendor under penalty clause. 678 
Tractor—Farm Implement Act, 8 Geo. V., 1917, Saak., 2nd sess., ch.

56—Breach of warranty—Damages.............................................. 745
Tractor and stubble plow—Agreement in Form “A” of Farm Imple­

ment Act, 8 Geo. V., 1917, Saak., 2nd sess., ch. 56—Breach of
warranty—Damages.........................................................................731

Warranty as to fitness—Goods unfit—Cancellation of sale................. 437

SCH(X)LS—
Lands and buildings required for school purposes—Power of trustees 

to levy and collect sums required—Public Schools Act (Man),
secs. 57 (o) and 203 to 224—Construction.................................. 381

Taxes—Assessment—Valuation fixed by town and company—School 
trustees not parties—Contract not applicable for school assess­
ment—Schools Act—C.8.N.B., 1903, ch. 50, secs. 105-108 ....... 95

SECURED CREDITORS UNDER THE BANKRUPTCY ACT—
(Annotation).......................................................................................... 104

SEDUCTION—
Statutory offence—Plaintiff positive as to lack of consent—Dismissal 

of act ion........................................................................................... 345

SET-OFF AND COUNTERCLAIM—
Damages against vendor for breach of contract—Judgment—Holder 

of notes in due course—Unconditional acceptance—No notice
of breach of contract...................................................................... 338

SHIPPING—
Action for necessaries—Part of registry—Evidence admitted to 

contradict—True owner—Domicile—Jurisdiction of Court—
M Viet., 1*1, eh. 10, eee. • « 64 \ let. 1*0, eh. 27 ... 662

Collision in harbour—“Inevitable accident”—Burden of proof— 
Reasonable care..............................................................................  608

SOLDIER SETTLEMENT ACT—
See, also, Interpleader.

SPECIFIC PERFORMANCE—
Agreement for sale of land—Covenant not to assign—Assignment— 

Consent of vendor—Quit claim back—Homestead Act—Quit
claim set aside................................................................................  329

Sale of land—Default in payment—Tax sale—Land vested in 
plaintiff’s wife—Inability to convey.............................................  478

STATUTE OF FRAUDS—
Verbal contract—Completion of term as training for nurse.............  581
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STATUTES—
Construction of Order 46, Rule 5, N.8.—Liberal construction—Each 

case to stand on its own merits........................................................ 674

SUCCESSION DUTIES—
See Taxes V.

TAXES—
Income War Tax Act, 7-8 Geo. V., ch. 28—Demand required by

sec. 8—Failure to receive letter—Liability.................................... 496
Succession Duties Act (R.8.B.C., 1911, ch. 217)—Rate of duty—

Schedule as laid down in provincial statute—Interpretation 226

TITLE BY POSSESSION—
Annotation...................................................................................................  135

TRADEMARK—
Arbitrary word used as (annotation)...................................................... 154
“Castoria”—Arbitrary word—Long usage—Registration—Expiration

of foreign patent—Protection of......................................................  137
Name on manufactured product—Registration.............................. • 286
Registration of general trademark with limitation (annotation)........8, 9

TRADE UNIONS—
See Labour Organizations.

TRESPASS—
Action for damages—Leave and license found—Action dismissed. 482
Chattel—Loaned by owner—Demand for return—Excuses for not

returning—Owner taking peaceable possession—Damages.......... 728
Consent by one now deceased—Evidence............................................... 697

TRUSTS—
As to right of wife in husband’s property held in her name. See 

Husband and Wife.
Creditors—Priority of trust moneys in hands of deceased—Estab­

lishing claim......................................................................................... 584
Trustee—Administration—Trust projierty—Reasonable care—Good 

faith—IjOss—Trustee Act, R.S.O., 1914, ch. 121, sec. 37—Relief. 305

VENDOR AND PURCHASER.
Agreement for sale of land—Covenant not to assign—Assignment

—Consent of vendor —Quit claim back—Homestead Act........ 329
Sale of land—Deposit paid to agent—Refusal of tenant to vacate—

Inability to give possession—Recovery back of deposit.............. 729
Sale of timber limits—Default in payments—Rescission of contract 

—Re-sale—Suit for return of deposit—Question of equitable
relief....................................................................................................... 510

Sale—Real estate—Vendor’s lien—Security for debt.......................... 694

VENUE—
Change of—Conditions on which allowed—Good defence................. 654
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VOLENTI NON FIT INJURIA—
See M aster and Servant..................................................................... 443

VOLUNTEERS AND RESERVISTS—
War Relief Act (Man.)—Debt incurred after enlisting but before

passing of Aot—Debt not protected by Act................................ 724
War Relief Act, 1918, ch. 101 (Man.)—Violation of—Right to 

damages—Statute of Westminster II. (13 Edw. I., 1285)— 
Waiver of right...............................................................................  713

WAR MEASURES ACT—
Expropriation Act—Effect of Order in Council amending same— 

Depreciation—Compensation—Statutory discretion of Minister. 21

WARRANTY—
Brawl in street car—Damages paid by company—Suit by company 

against brawlers—Indemnity......................................................... 283

WILLS—
Construction—Implied power of appointment—Exercise of power by

will (Man.)...................................................................................... 711
Construction of bequest to parents—Children subjects of gift— 

Aggregate gift—Legatees must accept or reject both.................. 281

WORDS AND PHRASES—
“Against the said defendants”..............................................................  276
“Castoria”.............................................................................................. 137
“Christie”............................................................................................... 286
“Existing rate”....................................................................................... 388
“Foreign ships”...................................................................................... 244
“Not as bright or as acute as the average man”................................. 449
“Unlawful keeping for sale”.................................................................. 523
“Volenti non fit injuria”........................................................................ 443
“You do what is right and I will do what is right”............................ 122
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