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DOMINION LAW REPORTS

REX v. YARMOUTH LIGHT and POWER Co.
(Annotated.)

Nova Scotia Supreme Court, Harris C.J., Longley and Drysdale, JJ.,
Ritchie, E.J., and Mellish, J. January 13, 1920,

CrIMINAL LAw (§ T A—3)—CAUSING GRIEVOUS BODILY INJURY BY NEGLECT
OF REASBONABLE PRECAUTIONS AS T0 DANGEROUS THING
WIRES—CONTRIBUTORY NEGLIGENCE NO
PROSECUTION,

Contributory negligence is no defence to the eriminal prosecution of
a light and power company for causing grievous bodily injury by
omitting without lawful excuse to take reasonable precautions against
endangering human life in the care of the company’s electric wires.
(Cr. Code secs. 247, 284.)

[See Annotation at end of this case on Contributory Nogligence and
Homicide by Negligent Act.)

S8 —ELECTRIC
DEFENCE T0 CRIMINAL

Crown case reserved by Chisholm, J., at the trial of the
defendant company, which was indicted on a charge of having
caused grievous bodily harm to one Charles Smith, to wit, causing
the death of said C‘harles Smith at Yarmouth Bar, Yarmouth
County, N.8,, on October 14, 1916.

The facts appear from the report of the trial Judge as set
out in the opinion of Mellish, J.

R. W. E. Landry, for defendant, appellant: There was a
motion before trial to quash the indietment on the ground of
irregularity. The depositions could only he sent before the
grand jury by consent of the Judge and with notice to the
accused. Regina v. Clements (1851), 2 Denison’s (rown Cases
251; Bowen and Roland’s Criminal Procedure 226; 17 Am. &
Eng. Ency., p. 1284, There is no dispute that a copy of the deposi-
tions went before the grand jury. Contributory negligence is a
defence in a eriminal case. Archbald’s Criminal Pleading, 800,
801; Regina v, Kew (1872), 12 Cox C.C. 355; Regina v. Jones
(1870), 11 Cox C.C. 544. The jury must be satisfied that the negli-
gence of the company was the cause of death. The jury should be
instructed as to whether the non-repair of the line was the cause
of death. The jury were instructed in effeet that the company
must have knowledge of a happening which they could not know
of or control. There was evidence that deceased was notified
that the wire was down. Shortly afterward he was found dead.
This was exeluded from the jury.

Statement,
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R. 8. McKay, K.C., contra: One wire had been down for 3
days before the accident. There was no evidence of contributory
negligence. If there was such evidence it is no defence. Regina
v. Longbottom (1849), 3 Cox C.C. 439; Russell on Crimes, 7th
ed., vol. 1, p. 807; Rex v. Stubbs (1913), 8 Cr, App. Rep. 238,
The burden is on the person appealing.

The whole charge must be looked at. R. v. Higgins (1902),
7 Can. Cr. Cas. 80 Rex v. Michaud (1909), 17 Can. Cr. Cas. 86 at
96, 39 N.B.R. 418.. The company were bound to insulate their
wires, They had notice of the defective eondition of the line and
should have inspected it more frequently. The wire was only put
up to accommodate summer cottages. It was no longer serving any
useful purpose and it was negligence not to have eut it off, or
taken it down. Rex v. Michigan Central Ry. (1907), 17 Can.
Cr. Cas. 483, 492; Code, 247, 284 ; Union Colliery v. The Queen
(1900), 31 Can. S.C.R. 81, 4 Can. Cr. Cas. 400; Regina v.
Salmon (1880), 14 Cox C.C. 494.

Landry, in reply. Regina v. Ross (1884), 1 M.LL.R. (Q.B.)
227.

The judgment of the Court was delivered by

Mevaasn, J.: The defendant was indicted at Yarmouth and
convieted on a charge of having caused grievous bodily harm
to one Charles Smith on Oectober 14th, 1916.

A motion to quash the indictment was made to the Hon. Mr.
Justice Chisholm before whom the case was tried, which was
refused. On this motion certain affidavits and the deposition
of one John Little were used. The ground of the motion was
based on the allegation that improper material was placed before
the grand jury. The evidence is contradictory as to what actu-
ally took place before that body, and even if we could inquire
into that, as to which I offer no opinion, T think there is no
definite finding of the facts now before us. The evidence above
referred to is printed in the reserved case, and the learned trial
Judge reserves the following question in relation thereto, after
quoting such contradictory evidence:

““Cfounsel for the Crown and for the defendant company
have agreed upon the above statement of the facts and with
considerable misgiving as to whether the point can be reserved,
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1 state the following question: ‘Should I on the facts so agreed
upon quash the indietment of the grand jury as returned and
found against said Yarmouth Light and Power Company,
Limited?’ "’

Under the circumstances, I would answer this question in
the negative.

The learned trial Judge makes the following report on the
faets which I think is amply verified by the evidence which,
with the charge to the jury, has been placed before us in the
reserved case:

‘“At the September, 1917, sittings of the Supreme Court,
Crown Side, at Tusket, Yarmouth (‘ounty, Nova Secotia, the
Yarmouth Light and Power Company, Limited, was indieted on
a charge of having caused grievous bodily injury to one Charles
Smith, to wit, causing his death at Yarmouth Bar, on the 14th
day October, 1916, and was found guilty of the charge.

Smith was found dead on the breakwater at Yarmouth Bar,
at or near a live wire under control, operation and supervision
of the accused, at a distance of about six miles from the head
electrie station of the company. The distance from the body to
the insulated wire was four or five feet. On the night previous
a severe cold wind and rain storm was raging which lasted
through the day of the said 14th of October, A.D. 1916. The
evidence discloses that through the night of the 13th and 14th
of October, 1916, by reason of the effect of the aforesaid storm,
the insulated wire which had been detached for several days
and hanging below the eross arm holding the non-insulated wire
above, had by constant rubbing, salt of the sea, and dampness,
set the post on fire and burnt the top of it off below the eross
arm, carrying the bare wire down to the aforesaid distance
from the breakwater, at or near where the deceased was found
dead. A witness, Emma Watkins, for the defendant, gave testi-
mony to the effect that she warned the deceased to take care of
the wire and he replied, ‘Emma, T eat electrieity.’

Another witness, Freeman Nickerson, gave evidence to the
same effeet.”’

The learned trial Judge reserves the following questions in
addition to that above referred to:
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““1. Was 1 right in instrueting the jury that eontributory
negligence is no defenee to a person accused of murder—I mean
contributory negligence of the deceased—because it is a publie
prosecution and brought for the benefit and safety of the
publie?”’

2. Was | right in instrueting the jury as follows: “‘I feel
bound to tell you as a matter of law that the negligence of
Charles Smith, who lost his life, is no defence whatever for the
company,”’ without instrueting the jury that the recklessness of
Smith might have been the direet cause of the accident, not-
withstanding the failure of the company to repair its line?

3. Was I right in instructing the jury that ‘‘the company
got leave to extend its light wires on condition that it would
insulate them, and that I understood the company’s Act of In-
corporation states so, and that duty was imposed upon it and
apparently it neglected to observe it?"’

4. Was 1 right in instrueting the jury that **in such storms
as that preceding the death of the deceased it was the duty of
the company to go over its line, perhaps that night or the next
day and see that the public were protected when there was an
unexpeected storm that threw down poles and wires,”” without
leaving to the jury the determination as to what was a reasonable
time for the company to inspeet its lines in this case?

5. Was I right in instrueting the jury that ‘‘it was the duty
of the company to take steps at onee against any danger that
might oceur’ without instrueting them further than I did as
to the aets of God and accidents beyond human control ?

6. Was 1 right in instrueting the jury that ‘‘assuming the
company had no knowledge of the wire being down, it was its
duty.to have knowledge? It does not do for it not to take the
precautions that bring knowledge to it; it must have khowledge
of its own wires and eondition of them.”

7. Should I have instrueted the jury, in view of the evidenee,
that Smith’s own recklessness or foolhardiness might have been
the direct cause of the aceident, notwithstanding the company's
breach of duty.

1 make the evidence taken on the trial a part of the reserved
case,
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I have come to the conclusion that the questions numbered
1,2, 3, 4, 5, and 6 respectively must be answered in the affirm-
ative and the question numbered 7 in the negative,

In coming to this conelusion it should perhaps be stated that
I think the seetion of the Criminal Code quoted in the charge to
the jury, as to the eriminal responsibility for negligence of any
one having control of dangerous things, was properly dealt with
by the learned trial Judge in his charge to the jury, and it
follows from what has been said that I consider the learned
Judge's ruling as to contributory negligence to he correet.

Defendant’s appeal dismissed.
ANNOTATION

CONTRIBUTORY NFGLIGENCE AND HOMICIDE BY NEGLIGENT ACT.

Homicide is culpable when it consists in the killing of any person,
either by an unlawful act or by an on

ssion, without lawful excuse, to
perform or observe any legal duty, or by both combined. Criminal Code
R.8.C. 1006, ch. 146, sec. 252.

Every one who has in his charge or under his control anything what-
ever, whether animate or inanimate, or who erects, makes or maintains
anything whatever which, in the absence of precaution or ¢

', may en
danger human life, is under a legal duty to take reasonable precautions
against, and use reasonable care to avoid, such danger, and is eriminally

ible for the e | es of omitting, without lawful excuse, to
perform such duty. Cr. Code, sec. 247,

A corporation is not subject to indictment upon a charge of any
crime the essence of which is either personal criminal intent or such a
degree of negligence as amounts to a wilful incurring of the risk of causing
injury to others. Reg. v. Great West Laundry Co. (1900), 3 Can. Cr. Cas.
514, Sections 247 and 252, as to want of care in the maintenance of
dangerous things, do not extend the criminal responsibility of corporations
beyond what it was at common law, Ibid,

Although a corporation cannot be guilty of manslaughter, it may be
indicted, under Code, sec. 222 as to common nuisances, and possibly also
under see. 284 (causing bodily injury) for having caused grievous bodily
injury by omitting to maintain in a safe condition a bridge or structure
which it was its duty to so maintain, and this notwithstanding that death
ensued at once to the person sustaining the grievous bodily injury. Reg.
v. Union Colliery Co. (1900), 3 Can. Cr. Cas. 523, 7 B.C.R. 247, affirmed,
4 Can, Cr. Cas, 400, 31 Can. 8.C.R, 81.

Under sec. 247 a corporation may be indicted for omitting, without
lawful excuse, to perform the duty of avoiding danger to human life from
anything in its charge or under its control. The fact that the consequence
of the omission to perform such duty might have justified an indictment
for manslaughter in the case of an individual is not a ground for quashing
the indictment. {'nion Colliery Co. v. R. (1900), 4 Can. Cr. Cas. 400, 31
Can. 8.C.R. 81.
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Some one or more officers of the corporation may also be liable upon
a criminal charge arising out of the same occurrence in respect of the
officer’s personal misfeasance or malfeasance. In Rex v. Michigan Central
Ry. (1907), 17 Can. Cr. Cas. 483, in which the railway company had been
indicted for a nuisance under the Revised (r. Code see. 221, in carrying
dynamite without proper precautions whereby fatalities resulted and
for eriminal neglect under see. 2
Mr. Justice Riddell said in delive

7 whereby human life was endangered,
ng judgment after a plea of guilty: “If
it were the fact that the board of directors or the general manager of the

defendants’ comipany, or anyone responsible, directly or indirectly, for the
system carvied on in the transportation of explosives, resided within the
Jjurisdiction of this Court, I should have recommended their being indieted
as well as the company. It is right and just that employees of whatever

grade shall be placed upon trial when any negligence of theirs caused
wounds or death, and the

righer officers through whom a defective system
is put on or kept in operation should not escape.”

See also Ex parte Brydges (1874), 18 L.C. Jur. 141,

By Code, sec. 284 it is declared an indictable offence for anyone, by
any unlawful act, or by doing negligently or omitting to do any act which
it is his duty to do, to cause grievous bodily injury to any other person.
The effect of the interpretation clauses of the Code is to include a corpora
tion within the term “every one” and as to a corporation to substitute the
word “its” for “his” in the phrase “which it is his duty to do.” Cr. Code
see, 2; [ nion Colliery Co. v. The Queen (1900), 4 Can. Cr. Cas. 400, 31
Can. S.C.R. 81,

The principal case of K. v. Yarmouth Light & Power Co. (1920), ante,
p. 1, appears to be the first decision under the Canadian Criminal Code in
which the question of contributory negligence has been raised as a defence
to eriminal negligence.

In a eriminal prosecution for causing death by negligence, the general
proposition seems to be established that it is no defence to prove that the
deceased was guilty of such contributory negligence as would have disen
titled him to claim damages in tort. Regina v. Longbottom (1849), 3 Cox
C.C. 439; Rew v. Walker (1824), 1 C. & P. 320; Regina v. Kew (1872),
12 Cox C.C. 355.

But it is said that, like all legal principles, it must be applied with
some discretion and the exercise of common sense; and that probably
wherever there is a great disparity between the negligence of the accused
and that of the deceased, and when the negligence of the former is very
trivial and that of the latter very grave and obstinate, a jury would not
hesitate to find a verdict of acquittal. See article on Contributory Negli-
gence on Highways (1918), 82 J.P. 243,

In Regina v. Longbottom, 3 Cox C.C, 439, the case was that of a deaf
man who persisted in ‘walking in the middle of a busy highway at night
time, manifestly a very negligent act for a deaf man. He was ridden over
and killed by a eart driven by the prisoners, who were more or less in-
toxicated, Baron Relfe said at p. 440:
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“Whatever may have been the negligence of the deceased, I am clearly
of opinion that the prisoners would not be thereby exonerated from the
consequences of their own illegal acts, which would be traced to their
negligent conduct, if any such existed, . . . There is a very wide distinction
between a civil action for pecuniary compensation for . . . negligence, and
a proceedings by way of indictment for manslaughter, There is no balance
of blame in charges of felony, but wherever it appears that death has been
oeeasioned by the illegal act of another, that other is guilty of manslinghter
.+ . though it may be that he ought not to be severely punished.”

In a criminal case the question for the jury is said to be whether o
not the negligence of the defendant was a material cause of the deceased’s
death; and if so, the accused person would be guilty of manslaughter, how
ever negligent the deceased may himself have been, (82 J.P. 243). It has
been suggested that the eriminal law has thus adopted a rule analogons to
that of the Admiralty Court in ship collision cases, which holds that where
both parties are to blame each shall bear a share of the resulting damage
to one or to both, (82 J1.P, 243.)

But in a review of the law of Homicide on Highways (82 J.P. 133), it
is aflirmed that generally speaking, whether in the case of negligent driving

ase of any other illegal act which directly causes an injury to
anothir, the defence of contributory negligence is open to the defendunt
whether in civil or eriminal proceedings; but that the contributory negli
gence on the part of the injured person, or of the deceased, must be negli
gence at the final moment of the accident such that but for it no injury
would have resulted. See Regina v. Dalloway (1847), 2 Cox (.0, 273;
Regina v, Murray (1852), 6 Cox C.C. 609; Reax v. Martin (1834), 6 . &
P. 396; Rex v. Grout (1834), 6 C, & P. 620; Rex v. Timmins (1836), 7 C.
& P. 499; Rex v. Walker (1824), 1 (. & P, 320, But the qualification as
so stated lacks precision on the question of proximate eause as distinguished
from mere contributory negligence in its technical meaning as applied in
civil actions for tort,

The trend of judicial opinion in England as indicated by the sum-
mings-up in criminal prosecutions seems now to have largely ameliorated
the strictness of the rules of criminal responsibility laid down in the older
cases, so that the unintentional killing of another in the course of am
unlawful act will not justify a conviction for manslaughter unless the
unlawful act has about it some element of grossness or perversity, (82 J.P.
133, Regina v. Serné (1887), 16 Cox C.C., 311.) If a motorist breaks a
local by-law or ordinance and accidentally kills another person during the
continuance of such breach of the law, two questions would have to be
considered, the first, whether the death was the actual result of the breach
and would not have followed but for it (see Regina v. Dalloway, 2 Cox
C.C. 278); and the second, whether any element of recklessness or gross
negligence is involved in such breach. Only in case of both of these ques-
tions being determined adversely to the accused, would a conviction for
manslaughter be supported in present-day jurisprudence. If the breach
of statutory duty'be a mere technical one which no one could reasonably
have foreseen as leading to an injury of the kind which in fact happened,
a conviction would not be proper. (82 J.P, 133.)

7
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In Regina v. Jones (1870), 11 Cox C.C. 544, Lush, J., ruled that con-
tributory negligence on the part of the deceased would not be allowed as
an excnse in a eriminal case, and expressed disapproval of the decision contra
in K. v. Birchall (1866), 4 F. & F. 1087. Other cases excluding a defence
of contributory negligence are: Regina v. Swindall (1846), 2 Cox C.C. 141;
Regina v, Dant (1865), 10 Cox C.C, 102; Regina v. Hutchinson (1864),
® Cox €., B655; R. v. Bunney (1804), 6 Queensland L.J. 80; and see
Archbold Criminal Pleadings, 26th ed., 855. But the like evidence as
would be relied upon in a civil action as shewing contributory negligence

may still be relevant on a manslaughter charge as directed to the main
question to be tried by the jury
negligence of the prisoner? R, v
per Griffith, C.J.

was the death caused by the culpable
. Bunney, 6 Queensland L.J. 80, at 82,

Re the PETITION of NORTHAM WARREN CORPORATION.
Re A GENERAL TRADEMARK.
(Annotated)
Exchequer Court of Canada, Audette, J.  December 18, 1920
Trapemark (§ VI—30)—REecisTRATION OF
LIMITATION

A general trademark may be registered with a limitation to exclude

oin ey, of goods for which a specific trademark not ehsclutely
sinilor has been registered.

|See annotation following ease.)

GENERAL TRADEMARK WITH

APPLICATION to register as a general trademark the word
“Cutex.”

Russel S. Smart, for petitioner.

Avperte, J.:—This is an application to register as a general
trademark the word “Cutex” to be used more especially in con-
nection with manicure and toilet preparations, such as cuticle
removers, nail polish, rouge, nail white, nail bleach, cold eream,
face powder, talcum powder and toilet soap which are manu-
factured and sold by the petitioners,

This application for registration was refused by the Minister
of Trade and Commerce by reason of the existence on the register
of a certain trademark consisting of the words “ Randolph Cuties”
registered October 29, 1914, in favour of J. W. Landenberger &
Co., of Philadelphia, Pa., as a specific trademark applied to
hosiery and underwear and by reason of a further registration of
the words “Cute Brand” registered August 20, 1914, in favour
of J. 8. Todd & Son, of Victoria, B.C., as a specific trademark
applied to canned salmon.
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There is further record of a consent by Landenberger & Co.,
that if hosiery and underwear are excluded that the word “Cutex”
may be registered as a general trademark in favour of the peti-
tioners. Furthermore, there is also filed a general consent by
J. 8. Todd & Son to the registration of the petitioners’ trademark
as prayed.

In Re Vulean Trademark (1914), 22 D.L.R. 214, 15 Can. Ex.
265, affirmed (1915), 24 D.L.R. 621, 51 Can. S.C.R. 411, an
application was made to register the word “ Vulean” as a general
trademark, but it was shewn that the word had already been used
by others to apply to matches and in the conclusion of the reasons
for judgment, it was held as follows, 22 D.L.R. at 221:—

On the whole, having regard to the facts of the case, I will direct that the

general trademark be limited by excluding therefrom the use of the word
“Vulean” as applied to matches.

In the present application to register the word “Cutex” it may
be said that the words “ Randolph Cuties” and the words “Cute
Brand” bear some distant resemblance to the word “Cutex;” but
they are not the very same words and they are not likely to deceive
uncautious purchasers because the other words resembling the
word “Cutex” are in both of the other trademarks associated
and accompanied by another word when used. Moreover, if the
word “Yulean”
matches and as a general trademark for everything excepting
matches, a fortiori, the word “Cutex,” not absolutely similar to
the other two alleged conflicting trademarks, could enjoy the same
privileges.

Therefore, 1 have come to the conclusion to allow the peti-
tioners to register in their name the word “Cutex” as their general
trademark, limited, however, by excluding therefrom the use of
the said word “Cutex” as applied to hosieries and underwear as
well as applied to canned salmon.

could be registered as a specific trademark for

Application granted.

ANNOTATION.

REeGISTRATION OF GENERAL TRADEMARK WiTH A LImrraTion.
Russel 8, Smart, B.A., M.E,, of the Ottawa Bar.

There is considerable uncertainty as to the meaning of a general trade-
mark under the Canadian statute. Section 4 of the Trademark and Design
Act, R.8.C. 1906, ch. 71, provides:—

“4. In this Part, unless the context otherwise requires—(a) ‘general
trademark’ means a trademark used in connection with the sale of various

Ry
THE
PeTimoN
OF
NorTiam

Wannrex
Corrora-
TION
RE A
GENERAL
Trape-
MARK

Audette, )

Annotation,




10

\ Annetation.

Statement.

Simmons, J.

DomiNioN Law REerorrs. [56 D.L.R.
articles in which a proprietor deals in his trade, business, occupation or calling
generally; (b) ‘specific trademark’ means a trademark used in connection with
the sale of a class merchandise of a particular deseription.”

The only other reference in the Act to general trademark is in sec. 16,
which reads:—

“16. A general trademark once registered and destined to be the sign in
trade of the proprietor thereof shall endure without limitation.”

In the above case, the Commissioner of Patents, and the Registrar of
Trademarks refused to accept the application for a general trademark liniited
to exclude certain classes and from this ruling an appeal was taken to the
Exchequer Court.

General trademarks have only come before our Courts in two cases
In the first case, Ke Noelle (1913), 14 D.L.R. 385, 14 Can. Ex. 499, the Judge
of the Exchequer Court, Cassels, J., discusses the difference between general
and specifie trademarks in some detail.  In a later case, Re Vulcan Trademark
(1914), 22 D.L.R. 214, 15 Can. Ex. 265, affirmed (1915), 24 D.L.R. 621,
51 Can. 8.C.R. 411, an order was made very similar to the order asked for
in this case. The trademark had to do with the word “Vulean” and it was
shewn that the word had been used by others to apply to matches. The
conelusion of the reasons for judgment read, 22 D.L.R. at 221: “On the whole,
having regard to the facts of the case, I will direct that the general trademark

be limited by excluding therefrom the use of the word ‘Vulean’ as applied to
matches.”

The foregoing judgment would seem to make it clear that a general

trademark may be registered with a limitation to exclude certain classes of
goods,

THE WESTERN CANADA MORTGAGE CO. v. O'FARRELL.

Alberta Supreme Court, Simmons, J.  November 26, 1920.

. Preaping (§ 1T A—12)—STATUTORY REQUIREMENT—SPECIAL LEAVE TO
COMMENCE ACTION—LEAVE NOT OBTAINED—LEAVE TO CONTINUE
Where a plaintiff has failed to comply with statutory rules requiring
him to obtain leave before commencing an action, but where the rules
of Court ordinarily applicable would allow leave to commence the action
the Court will give leave, on terms, continuing the action, where no
injustice has been created
2. MortGaGE (§ VI 1-—135)—MORTGAGED PROPERTY SOLD FOR TAXES—
CHARGE AGAINST LAND EXTINGUISHED—RIGHT OF MORTGAGEE TO
SUE ON COVENANT—NTATS. 10 Gro. V., 1920, cn, 3, sec, 1.
Under sec. 63 of the Edmonton Charter, where g mortgagee allows the
mortgaged property to be sold for taxes and becomes the owner at the
texsale, the mortgage so far nsit is a charge against the land is extinguished,
but the Court may give effect to 10 Geo. V. 1920, ch. 3, sec. 1 (16a),
and allow the plaintiff to proceed upon the personal covenant in the
mortgage and issue execution thereon.

("ASE STATED in an action on a mortgage.

S. W. Field, for plaintifi; W. A, Wells, for defendant.

The facts are fully set out in the judgment.

SiMMons, J.:—The matters out of which the action arises are
these: The plaintiff sues upon the covenant of the defendant in a
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certain mortgage given by the defendant to the plaintiff, September
15, 1911, which was varied as to the dates of payment by an agree-
ment between the mortgagor and the mortgagee on October 2,
1914, whereby the defendant covenants to pay the sum of $8,000,
with interest from October 1, 1914,

The defendant in the mortgage covenants that he pay all taxes
levied against the said lands, and in default of his doing so the
mortgagee might pay all taxes and same, with interest, should
become a part of the moneys secured under the mortgage. The
mortgagor did not pay the taxes and the lands in question were
sold by the City of Edmonton for arrears of taxes, amounting to
$2,219.30. At the sale by the city of these lands for arrears of
taxes the mortgagee purchased the lands for the said sum of
£2,219.30 and became the registered owner thereof and has since
paid the taxes assessed against the said lands.

The questions submitted on the stated case are:—

(n) Should the plaintiff have obtained leave before commencing
this action? (b) Should leave now be granted to continue this
action or commence another action? (¢) Has the plaintiff a right
to sue the defendant upon the personal covenant contained in the
said mortgage and extension agreement, or is the plaintiff precluded
from suing on the said covenant? (d) If the plaintiff is entitled
to sue on the said personal covenant is it bound by the valuation
set out in the said affidavit of H. M. E. Evans or can it by other
affidavits or extrinsic evidence vary that valuation? (e) If sue-
cessful in obtaining judgment on the said covenant is the plaintiff
entitled to issue execution? (f) Is it necessary for the plaintiff
to foreclose the said mortgage and to exhaust its remedies against
the said lands before suing on the said covenant and is the defendant
entitled to have the value of the said lands deducted from the
amount claimed by the plaintiff herein?

Counsel for the plaintiff mortgagee claims under sub-sec. 16 (a)
of sec. 1, 10 Geo. V. 1920, ch. 3, that the Court should order that
the mortgagee may proceed with his action upon the covenant
without his instituting or carrying on proceedings by way of fore-
closure or otherwise for the sale of the lands under the directions
of the Court, in view of the fact that the lands have now become
vested, so far as the legal ownership is concerned, in the plaintiff
mortgagee who is ready, and willing and able to transfer the same
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to the defendant if the debt secured by the mortgage is paid off
under the plaintifi’s proceedings by way of execution or otherwise.
In my view sec. 63 of the Edmonton Charter must be considered,
as such seetion provides that such a transfer under tax sale as
oceurred in this instance shall not only vest in the purchaser or
his assigns all rights of property which the original holder had
therein, but shall also purge and disencumber such land from all
payments, charges, liens, mortgages and encumbrances of what-
ever nature and kind other than existing liens of the city or Crown.
I am unable to give any other effect to that section than the declared
intention thereof which seems to be this, that the mortgage, so
far as it is a charge against the land, is extinguished and that any
attempt to bring the land itself into the proceedings would mani-
festly be destroyed by the effect of said sec. 63.

I am of the opinion that sub-sec. 16 (a) of sec. 1, 10 Geo. V.
1920, ch. 3, should be given effect to in the present instance by
allowing the mortgagee to proceed upon the covenant and to issue
execution thereon.

This would seem to dispose of questions proposed under (¢),

(d), (e) and (f) with the exception of the question raised under (d)
as to whether or not the mortgagee is bound by an affidavit of
value in the transfer from the city to the plaintiff. In Lebel v.
Dobie (1919), 15 Alta. L.R. 126, it was held, that the vendor was
not estopped from pursuing his action against the purchaser under
the covenant where the lands had been forfeited under tax arrears
and became the property of the Crown. 1 am not able to dis-
tinguish that from the case where the mortgagee or vendor might
purchase the lands under such a statutory proceeding for recovery
of taxes. What the equitable remedies are, if any, aceruing to the
defendant in the event of the plaintifi recovering the debt under
such a personal action, dges not, in my opinion, require deter-
mination under the stated case raised by (d), and therefore I do
not consider it necessary to deal with the effect, if any, of the
valuation placed upon the lands by the agent of the mortgagee
under the transfer from the city to the mortgagee for arrears of
taxes.

As to the questions raised under (a) and (b), I am inclined to
think they can be both answered together and that it is a question
of terms as to whether the plaintiff should be allowed to continue
the present action or commence a new action, having failed to
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observe the statute rvquirhig him to obtain leave. The Rules of
Court ordinarily applicable would allow the plaintiff leave on
proper terms protecting the defendant. In this case leave would
have been granted if made in the first instance, and apparently
no injustice has been created, and I therefore think leave should
be given now continuing the present action rather than compelling
the plaintiff to go to the expense of discontinuing and beginning
a new action. Judgment accordingly.

FULLER v. NIAGARA FALLS.

Ontario Supreme Court, Appellate Division, Mevedith, C'.J.0., Magee, Hodgins
and Ferguson, JJ.A. October 27, 1920

MounterearL corroraTIONs (§ 11T G—260)—INgurry cavs
OF HIGHWAY—NOTICE OF INJURY—DELAY—RE
Failure to give notice of injuries caused by reason of a defective highway,
as required by sec. 460 (4) of the Municipal Act, R 8.0. 1914, ch. 192,
within the time specified by the Aet, is fatal to the pluintiff’s action, unless
there is reasonable cause for the delay. Where plaintiff has not shewn
that Fer attitude of mind wes that if things continued they were at
first she would never require to give notiee of anv el: im for compensation,

she h: s not established reasonable excuse for failure to give the notice.

(Wallace v. City of Windsor (1916), 28 D.L.R. 655, followed.]

Avrear by plaintiffs from the judgment at the trial in an action
to recover damages arising from injury sustained by Mabel
Fuller by a fall upon a sidewalk in the city of Niagara Falls.
Affirmed.

The judgment appealed from is as follows:-

It will be convenient to refer to the plaintifi Mabel Fuller as
“the plaintiff.”

It is alleged that, owing to the negleet of the municipal council
of the defendant corporation to keep its highways in repair,
as required hy see. 460(1) of the Municipal Act, R.8.0. 1914, ch.
192, the plaintiff, while proceeding easterly upon a sidewalk on the
north side of Morrison street, fell and severely injured her knee.

Failure to give notice, according to the provisions of sub-sec.
4 of sec. 460 of the Municipal Act, is pleaded, and the plaintiff,
in reply, invokes the aid of the saving provisions of sub-sec. 5.*

*The material provisions of sec. 460 are as follows:—

(1) Every highway . . shall be kept in repair by the corporation
the council of which has jurisdiction over it, or upon which the duty ofrepairing
it is imposed by this Act, and in case of default, the corporation shall be
liable for all damages sustained by any person by reason of such default.

(2) No action shall be brought against a corporation for the recovery of
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As this is a case of extreme hardship—although very far
from being an isolated case—I decided to hear all the evidence,
and I think it expedient to state my conclusions of fact as well.
Why, may appear later on.

The defendant does not admit that, if the plaintiff’s injuries
are the result of a fall, she fell at the point described; and gave
evidence from which it might be inferred that the accident must
have occurred nearly opposite the Mayor’s residence, and just
in front of a house on the north side of the strect, recently built
by a Mr. Bartle. Bartle’s is the second house west of Clifton
avenue. The plaintiff says she fell opposite the corner residence.
While she was confined to the house she might not, of course,
have an accurate picture of the surroundings in her mind.

Observing the plaintiff closely as she gave evidence, I am of
opinion that she was honest and truthful: and she certainly is
in a better position to know, and has more reason to recollect,
what occurred, then and afterwards—whether as to happenings
or conversations—than any one else. Without, then, in the
slightest degree questioning the entire good faith of the witness
who gave evidence of the telephone conversation, suggesting, as
it does, that the accident oceurred further west than the point
described by the plaintiff, I find as a fact that the plaintifi fell
where she swears she did, and that the deplorable want of repair
at that point was the cause of the accident. Accompanied by
counsel, and at their request, I had a look at this sidewalk. Various
measurements had already been put in. I have generally found
that a view minimises the seriousness of the oral description of an
alleged want of repair. I take into account that the inequality

dnmng‘u oceasioned by such default, whether the want of repair was the result

or , after the expiration of three months from the
time when the damages were sustained.

(I:L.No action shall be brought for the recovery of the damages mentioned
in sub-section 1 unless notice in writing of the claim and of the injury com-
plained of has been served upon or sent by registered post to the head or the
clerk of the corporation, in the case of . . an urban municipality
within seven days after the happening of the injury. . . .

(5) In case of the death of the person injur\slt?,v failure to give the notice
shall not be a bar to the action, and, except where the injury was caused b;
snow or ice upon a sidewalk, failure to give or insuffilency of the notice sh:
not be a bar to the action, if the Court or Judge before whom the action is
tried is of the opinion that there is reasonable excuse for the want or insuf-

ficienoy of the notice and that the corporation was not thereby prejudiced
in its defence.
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in the pavement may not have been as great in November last as
it is now. These slabs are said to have a habit of moving up and
down, and never continuing long in one position; and I think
it is s0. The principal movement, however, is in the springtime.
There are two or three five-foot squares, apparently resting upon
such a spongy and unstable foundation that it is quite possible
their level is deternined by the quantity of rainfall, as well as
changes in temperature. At all events—and particularly after
the evidence of so many witnesses who had not been able to
detect any sign of danger, or even need of repair—I was not
prepared to find dilapidation of such a decidedly serious and, to my
mind, dangerous character. It is not an immaterial fact that this
is a sloping sidewalk, near a street intersection, and where people
going east are likely to be looking out for a street-car they intend
to take. A municipal council, I think, sometimes hesitates to
repair a highway pending litigation. It need not be so. Repair
is not per se either an admission or evidence of previous negligent
nonrepair, nor does it imply that the locus was previously in a
dangerous condition. In this case evidence of the condition of
the walk has been obtained and preserved, and the walk should
be repaired at once. The next complainant may give timely
notice, under the statute.

The plaintiffi has sustained very serious injuries through the
flagrant default of the defendant corporation. On the other
hand, 1 am satisfied that, as alleged by the defence, the injury
has been aggravated, the period of recovery prolonged, and the
remedy will be more difficult and expensive than if the plaintiff
had rigidly complied with the instructions of Dr. MeCallum.
Well, what of it? If the plaintiff had been in a position to procure
the unremitting attention of trained nurses, learned specialists,
and the rest of it, recovery might have been effected in 6 weeks;
but she was not, and consequently, if I rightly understood counsel
for the defence, in the subsequent effort to avoid the consequences
of the corporation’s negligence, “she failed to exercise reasonable
care.” In a way, I fear it is so, and that as a consequence she
will have to endure a good deal of suffering, and remain helpless
for a year, instead of 6 weeks; and that the cost of a cure, if she
is ever cured, will be greatly increased. Who is to blame? Surely
not the victim of corporate negligence, who, as it happens, was
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not in a financial position to command the attention that might
have counted for recovery in 6 weeks, and, as it is argued, so
“failed to exercise reasonable care.” With luck, the defendant
corporation may not be so grievously handicapped another time.
Next time, the sufferer may be a man of many enterprises, a
capitalist, or a millionaire, and the claim, although the same in
principle, will be gratifyingly direct and mathematical. There
will be no argument open to the defendant on the score of retarded
recovery through lack of attention, he will merely be con-
fronted by a demand for necessary outlay for a bevy of
graduate nurses and their subordinates, X-ray specialists,
at short intervals, with their progress records and charts, unre-
mitting attendance of physicians and surgeons and oceasional
consultations with noted specialists from afar, and damages for
the physical suffering and anxiety of mind of a gentleman unuc-
customed to hardships, and a rather staggering claim, it may be,
for interruption of enterprises, disorganisation of financial schemes,
dislocation of business, and loss of time. The result, in money,
is startlingly different, bui the prineiple is the same; the wrong-
doer must meet and answer for the ordinary consequences of the
condition he creates.

I am not at liberty to determine one case upon the facts of
another; it would be unfair to the millionaire. I take the plain-
tifi’s case as it is, the situation forced upon her by the defendant
corporation. I excuse the plaintifi from doing what it was
impossible for her to do, and I assess her damages contingently
at $2,000.

Although my judgment will not result in a remedy for the
plaintiff, it is essential that I should deal with all the questions
of fact. There was no evidence pointedly directed to shewing
that the defect in the walk had existed for so long a time that
notice of its condition must be imputed to the corporation. Any
evidence there was as to this was seemingly incidental. The
plaintiff said she had noticed the break or inequality on previous
occasions, but I do not think she said when, or how long before,
and on the other hand I thought some of the witnesses for the
defence were peculiarly unobservant or afflicted with very bad
memories. In O'Connor v. City of Hamillon (1904), 8 O.L.R.
391 (D.C.), Meredith, J. (now C.J.C.P.), at p. 414, points out
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that, if the plaintiffi had a right to recover on the ground of mis-
feasance, notice of the accident under the statute (3 Edw. VII.
ch. 19, sec. 606), as the sub-sections were then grouped, was not
necessary. The same canvot, I think, be said as to notice under
the present section. I read sce. 460(1) as covering the whole
range of corporate duty and Lability in the matter of damages,
Sub-section 2 is a specific limitation as to the duration of the rigut
of action, “whether the want of repair was the result of non-
feasance or misfeasance.’
to apply to damages occasioned by misfeasance as well as non-
feasance, but it evidently does apply to both—to all damages
oceasioned by the condition of the highway, and to every liability
provided by see. 460(1)—for “no action shall be brought for the
recovery of the damages mentioned in sub-section 1 unless” the
notice provided for by sub-sec. 4 i8 given, or “reasonable excuse”
under sub-gec. 5 is found to exist. Whether the condition of the
walk was the result of failure to repair, or of original improper
construction, or both, is, however, of some importance upon the
question of actual or implied notice of the condition of the highway.
As I intimated, there is not much in the way of direct evidence
upon this point, but the inferential evidence as to this branch of
the plaintifi’s case is, I think, quite ample. Juries no longer
intervene, but, as I said, I was asked to look at this sidewalk.
I am satisfied that its condition on the day of the accident was
substantially the same as it had been from about the time the
frost left the ground in the springtime of 1919, and as it was at
the time the notice was served in December. It got into that
condition through misfeasance, in the sense of defective con-
struction. The ground is low, and at that point required an extra
amount of gravel or other porous foundation, and all the more so
because the junction of the sidewalk near at hand, forming a
right angle dam, is ealculated to pen in the surface water and
prevent ordinary surface drainage. The corporation was guilty
of nonfeasance in neglecting to execute necessary repair. The
sidewalk is not constructed of independent separate blocks. It is
cross-scored, but still a connected layer of cement. It hroke,
through the action of the frost, and the need of repair must have
been evident from April or May, 1919, and probably for a year
before.

’

Sub-section 4 is not specifically said

256 b.L.R.
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Can the plaintiff, however, recover damages? 1 regret it, but I
can see no possibility of her escaping the disabling effect of the
Municipal Act, sec. 460 (4). The time for serving notice expired
on the 14th November, 1919. I find that as a matter of fact and
law nothing was done within the meaning of the statute until
about the 6th December. Conditions had not changed in the
meantime, and the corporation was not in fact prejudiced by the
delay. The statutory “reasonable excuse,” however, is wanting.
If this were a case of first instance, I would certainly excuse the
delay in serving notice, taking for authority sub-sec. 5 of this
section. The principle upon which the statute is to be interpreted
is, however, definitely settled.

This case is not different, in principle, from Wallace v. City of
Windsor (1916), 36 O.L.R. 62, 28 D.L.R. 655. Many eminent
Judges in this Province have referred to the hardships created
by the statute: the operation of the statute may not, however,
have been brought directly to the attention of the Attorney-
General; and, without expressing any opinion pro or con, beyond
what is purely incidental to the disposal of this action, 1 have

considered it expedient to set out the matters involved in the
dismissal of this action more fully than I otherwise might have
done. The authorities are collected and commented upon and
amendments suggested by the learned authors of the Canadian
Municipal Manual (1917), p. 641 et seq.

The claim is barred. The action will be dismissed without
COsts,

A. C. Kingstone, for appellants

(7. Wilkie, for defendant corporation, respondent.

The judgment of the Court was delivered by

Megreprra, C.J.0.:—This is an appeal by the plaintifi from
the judgment, dated April 12, 1920, which was directed to be

entered by Lennox, J., after the trial before him sitting without a
jury at Welland on the Ist and 2nd days of that month.

The action is brought to recover damages for personal injuries
sustained by the appellant owing, as she alleges, to the failure
of the respondent to keep in repair a highway under the juris-
diction of its council.

The sole question for decision on the appeal is whether or not
the appellant established that there was reasonable excuse for
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her failure to give to the respondent notice of the injury she had
received within 7 days after the happening of it, as required by
gec. 460(4) of the Municipal Act, R.S.0. 1914, ch. 192.

In the cognate case of a failure to give notice of the injury as
required by sec. 4 of the Fmployers’ Liability Act, the cases under
that Act have decided that if the mental attitude of the injured
workman is that he says to himself, “I have had an accident the
results of which are serious, but T think they will alter for the
better—1 shall not give to my emplover notice of the accident,
because, if, as I hope, the results alter for the better, I shall never
give notice of a claim for compensation at all”—that is not a reason-
able cause for the failure to give notice of the acecident; but, if
he says to himself, “If things continue as they are, I shall never
require to give notice of any claim for compensation,” that would
be reasonable cause for not giving notice.

A majority of the Court adopted this view in Wallace v. City
of Windsor, 36 O.L.R. 62, 28 D.L.R. 655 (Second Divisional
Court), in which the cases under the Employers’ Liability Act
and under the Municipal Act were reviewed; and we are bound to
follow that decision if, on the facts of the case at bar, it falls
within either of these classes.

My conclusion on the evidence is that the injury which the
appellant sustained was from the outset a serious one, though,
owing partly, I have no doubt, to the directions of her medical
adviser not having been followed, more serious consequences
ensued than would have followed if she had obeyed his directions.
Her testimony more than once repeated was that from the first
she suffered severe pain and was incapacitated from attending to
her household duties. My conclusion also is that she did not
know until after the time for giving it had passed that it was
necessary to give notice of the injury; and she is, in my opinion,
on the horns of this dilemma: either she intended from the first
to claim damages, or did not know that she could do so until after,
as Mrs. Stephens testified, she told her, in answer to her inquiry
why she had not taken action before, that she had not thought
of it until she heard “that Mrs. Bert Carter got about $2,000
out of the city for falling on a slippery sidewalk,” and the appellant
herself, asked when she made up her mind to make a claim against
the respondent, replied that “it was after Mr. Fuller went away
on the 17th November.” As the injury bappened on the 7th
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November, it was then too late to give the notice. The notice
given is dated the 27th November, but the postmark on the

yuen  envelope shews that it was not mailed until the 5th December
% following.

80, FxPRO
N1AGARA 5 0. . s
Fanis In my view, the appellant failed to bring her case within the
Meredith,.0.0. Tule applicable where failure to give the notice is excused, because
she has not shewn that her attitude of mind was that if things
continued as they were at first she would never require to give
! notice of any claim for compensation. As I have said, having
1 regard to the fact that the injury was from the first a serious one,
causing great pain and incapacitating her from performing her
household duties, it is impossible, in my judgment, to apply the
rule. It is significant that nowhere did the appellant say that she
refrained from giving the notice because she thought that the
injury she had received was not a serious one. All that at the
most the appellant proved was that she did not at first anticipate
that the result of her injury would be as serious as it ultimately
turned out to be; not that it was not from the outset a serious
one.

An attempt was made at the trial to establish that, owing to
the administration to her of morphia, her mental condition was
such that she was unable to apply her mind to business, and
that that afforded reasonable excuse for not giving the notice;
but the learned trial Judge’s conclusion was that she had failed in
establishing this, and in that conclusion we agree.

The result is that the appeal fails and must be dismissed with
costs if costs are asked.

I take this occasion once more to point out the hardship of
the law requiring both reasonable excuse for not giving the notice
and absence of prejudice to the corporation from the failure to
give it to be proved. Surely it should be enough if a plaintiff
were required to do one or other of these things; and it may
fairly be asked why, if the corporation is not prejudiced by the
failure to give the notice, it should be necessary to shew also
reasonable excuse for not having given it; and it may be pointed
out that, by the analogous provisions of the Workmen’s Com-
pensation Act, 1906 (Imp.), both are not required, but if either
be shewn it is sufficient to prevent the want of notice operating
to bar the claim for compensation.
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THE KING v. THE HALIFAX GRAVING DOCK Co., Ltd.
Ezchequer Court of Canada, Audette, J. July 6, 1920

Fxrrorriation (§ 1 B 10)—War Measvres Acr Errpcr oF ORDER
in CoUNCIL  AMENDING  SAME—DEPRECIATION —COMPENSATION
STATUTORY DISCRETION OF MINISTER

Where, in an Order in Couneil authorising the expropriation of property
by the Crown, reference is made to the statute (War Messures Act) in
pursuance of which the same purports to be made, and where the authority
to et under suid statute is questionuble, but the same property could
unquestionably be expropriated and taken under the gener: al Expropria-
tion Aet, the Court may treat the proceedings as ta wken under the latter
Aet, notwithstanding the said reference in the Order in Council; especially,
as in this aase, the Minister had, in the exercise of his stz tutory diseretion,
decided to so expropriate, and all the requirements of the laiter Aet have
been complied with.

In assessing the compensation for property of a commercial or
industrial company, due consideration must be given (o the history of
the company from its origin, such as how organised, its capital, how
applied and financed, the business carried on, and actual profits, and in
the present ease (a dock) its age and state of rep. and, while one
must also examine the component parts of the dock, the good-will of
the industry as a going concern, the compensation must be arrived at
upon its commercial market value as a whole at the date of the expro-
priation,

[The King v. Kendall (1912), 8 D.L.R. 900, 4 Ci

v. The Carslake Hotel (1915), 34 D.L.R . £

King v. Manuel (1915), 25 D.L.R. 626, 15 Can. Ex (‘l, relerred to |

5

; The King

INvorMATION exhibited by the Attorney-General of Canada to
have property expropriated by the Crown valued and compensa-
tion fixed.

T. 8. Rogers, K.C'., and W. L. Hall, K.C"., for plaintiff,

Meclnnes, K.C., L. A. Lovett, K.C'., and J. S. Roper, for
defendants.

Avperre, J.:—This is an information exhibited by the
Attorney-General of Ctanada, whereby it appears, inter alia, that
certain lands, belonging to the defendant company, were taken
and expropriated by the Crown, under the provisions and authority
of the Expropriation Act, R.8.C. 1906, ch. 143, for reasons declared
to arise out of the present war, and pursuant to the powers con-
ferred by the War Measures Act, 5 Geo. V. 1914 (Can., 20d sess.),
ch. 2, and other powers vested in the Crown -—hy depositing of
record, under the provisions of secs. 8 and 9 of the Fxpropriation
Act, in the office of the Registrar uf Deeds for the County or

tegistration Division of Halifax, N.8., a plan and deseription
of the said lands, on June 7, 1918, together with a corrected plan
and deseription thereof, on June 21, 1918,

The defendants, the Right Honourable Thomas Baron Denman
and Samuel Mackew, by their answer to the information, declared
that,

CAN.
Ex. C.

Statement.

Audette, J.
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CAN. at the time of the filing of the information herein they were trustees of certain 5 choses
Ex. indentures of trust whereby the lands and property of the Halifax Graving acquir
. Dock Co., 1ad,, deseribed in the information, were vested in them by way % for, ol
Tue King  of mortgage for the purpose of securing debentures by the ssid defendants 4 mills,
o the Halifax Graving Dock Co., Ltd fore et
”\lll::_"\ That the said the Halifax Graving Doek Co., Lad., on December 31, the sa
Graving 1918, paid, redeemed and retired the debentures issued under said mortgage, were §
Dock Co and that these defendants have executed a release of the said mortgage, and It
Lo since the suid December 31, 1918, they have had no property, estate or interest 3
\udetie. g, in the lands sought to be expropriated herein no al
This indenture of release or reconveyance ix also filed of record T
{ as I'x. No. 46. who
4 p N .
These two defendants are thereby eliminated, and we have expr(
now to deal only with the Halifax Graving Dock Co., Ltd., as the the d
defendants in the case. did
The area expropriated, as mentioned in the information, is up st
326,200 square feet; the area claimed by the defendant is 328,294 I
square feet, and the area according to the Crown’s evidence Ex. |
would be 325,100 square feet. ' Cowm
The defendant’s title to the land above mentioned is admitted, 3 right
but its elaim to the land covered by water is denied. It further of tl
0 . N . 2
appears that the City of Halifux has a certain right to carry sewers : duri
across the property, at the head of the dock. ! beca
These two questions of area and title will be hereinafter men- ? erty.
tioned and ||ir~|m.~('<| of. 4 of tl
The Crown, by the amended information, offers the sum of - their
$1.100,000, and the defendant company by its amended statement 1 of tl
in defence claim the sum of $5,000,000. | that
The Expropriation Act above referred to, was during the oust
war enlarged and amended under and in virtue of the provisions X by ir
of the War Measures Act, 1914, and legislative effect thereto the
given by an Order in Council filed as Ex. B, and which may be ed.y v
found in 7-8 Geo. V. 1917 (Can.), p. eviii, wherein, among other 1 (
enactments, the following is to be found, viz: 1 of th
(1). For the purpose of the compulsory taking, during and for any to tl
reason arising out of, the present war, of any property real or personal belong- WOr(
ing or appurtenant to, or acquired, had, used or possessed in conneetion with the |
any arms or munition factory, machinery or plant, or other factory, mills, g  (
machinery or plant whatsoever which is being operated as a going concern, 4 of
the Expropriation Act shall, subject to all the provisions thereof, extend and S Act
apply not only to the taking and acquisition of the land, if any intended expr

to be taken, but also to all buildings, fixtures, machinery, plant, tools, materials,
appliances, supplies, goods, chattels, contract rights, acerued or aceruing,
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choses in action and personal property of any deseription whatsoever possessed,
acquired, had, owned, used, appropriated, or intended for use or consumption
for, or in connection with or for any of the purposes of any such factory

shinery or plant as aforesaid, or the operations or business thereto-
ied on in or about or in connection with

mills, n
fore carried on or intended to be ca
the same, and as fully and effectually to all intents and purposes s
were specified as included in the definition of land under the said Aet.

ws if the same

It is also provided by the Order in Council that there shall bhe
no allowance for compulsory taking.

The expropriation proceedings are attacked by the defendants,
who contend they are null and void for want of authority to
expropriate, a contention with which 1 am unable to agree; and
the defendants on entering upon their case and addueing evidenee,
did so reserve all their rights in that respect to hereafter set
up such contention in another Court, if they see fit.

It is abundantly elear on the face of the Order in Couneil,
Ex. B, that there was no intention on the part of the Governor-in-
Council in passing the same to do anything but exercise then
right under the War Measures Act, 1914, to augment the powers
of the Crown in respect of taking property for public purposes

during the war. Under this Order in Couneil personal property
became subject to the right of expropriation as well as real prop-
erty. To do the other thing, i.e., to abridge any of the powers
of the Crown under the Expropriation Aet, would not be to
their purpose, even if it could he argued to be within the powers
of the Governor-in-Council under the War Measures Act.  So
that there is no occasion here to consider any question either oi
ouster of jurisdiction under pre-existing legislation or the repeal
by implieation of any of the provisions of such legislation enabling
the Crown to take property. See Maxwell on Statutes, 5th
ed., ch. 7.

Coming to this particular case, it was the undoubted intention
of the Dominion Government to take the absolute right and title
to the whole of this Graving Dock, plant and premises, in other
words, to expropriate the same. That is explicit on the face of
the Order in Couneil of May 27, 1918, and the Attorney-General
of Canada has taken the usual steps under the Expropriation
Act to effectuate that intention, by filing an information for
expropriation in this Court.
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Some doubt may exist under the War Measures Act, 1914,
as to whether the Crown under its provisions could “expropriate’
the property of the subject in the plenary sense that it ean be
done under the first mentioned Act, as was suggested at Bar—
but, I am free to say that it is not necessary here for me to attempt
to resolve that doubt. It is apparent that expropriation can be
made, and has been made, under competent legislation that
was in existence long before the War Measures Act referred to.

I am therefore relieved from entering upon any doubtful
domain of statutory construction in order to decide that the
defendant’s property has been taken by due process of law.

The remarks of Lord Moulton in the appeal to the House of
Lords of the case of The Att'y-Gen’l v. De Keyser's Royal Hotel,
Ltd., [1920] A.C. 508 at pp. 548-550, are instructive where complete
and satisfactory statutory powers can be relied on to govern a case
before the Court as against another more uncertain and unsatis-
factory authority to do the act giving rise to the litigation. Lord
Moulton says:

In deciding the issues raised herein between the Crown and the suppliants,
the first question to be settled in the present case, might be, to my mind,
treated as a question of faet, viz.: Was possession in fact taken under the
Royul Prerogative or under special statutory powers giving to the Crown the
requisite authority?  Regarded as a question of fact, this is a matter which does
not admit of doubt. Possession was expressly taken under statutory powers,
The letter of May 1, 1916, from the representative of the Army Council to
Mr. Whitney said —*1 am instructed by the Army Council to take possession
of the ubove property under the Defence of the Realin Regulations.” It
was in response to this demand that possession was given. It was not com-
petent to the Crown, who took and retained such possession, to deny that
their representative was aeting under the powers given to it by these Regu-
lations, the validity of which rests entirely on statute.

It was not a matter of slight importance whether the demand for pos-
session purported to be made under the statutory powers of the Crown or the
Royal Prerogative. Even the most fervent believer in the scope of the
Royal Prerogative must admit that the powers of the Crown were extended
by the Defence of the Realm Consolidation Act, and the Regulations made
thercunder. It was for that purpose that the Act was passed and the Regu-
Iations made.  But even if that were not so there was a manifest advantage
in proceeding under the statutory powers, It rendered it impossible for the
subject to eontest the right of the Crown to take the premises by the exercise
of the powers given by the statute. . . . All such questions were put
at rest by the Legislature giving express statutory authority by the Regu-
lations. There could henceforward be no doubt that the Crown possessed
the powers formulated by the Regulations, and this was the object of the
legislation. But when the Crown elected to act under the authority of a
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statute, it, like any other person, must take the powers that it thus uses
cum onere. It cannot take the powers withont fulfilling the condition that the
statute imposed on the use of such powers.

The expropriation was made, as set forth in the information,
for reasons declared to arise out of the “present war and pursuant
to the powers conferred by the War Measures Act, 1914.” The
expropriation was made on account of the war when unrestricted
submarine warfare was being carried on with alarming results
to the commeree of the Empire, and to cope with the aftermath
of the war in so far as it concerned shipping.

In expropriating this property, devoted to a certain extent to
public use and to a like extent affected with a public interest, the
Crown was endeavouring to meet the emergency affecting the
Empire at large and to foster the building of vessels and the
facilities for repairing the same. Wide powers were given the
Executive under the War Measures Act, and in exercising them
the Crown resorted to the machinery provided by the Expropria-
tion Act, as enlarged by the Order in Council of March 17, 1917
(Ex. B), and deposited plans and specifications as provided by
sec. 8 of the said Act.

The Minister, as provided by the said sec. 8, having deemed
it advisable to expropriate, has exercised his statutory discretion
and the Court has no jurisdiction to sit on appeal or in review of
such decision. That it cannot go back of that decision is a legal
truism. These questions are political in their nature and not
judicial—Lewis on Eminent Domain, sec. 239. The Courts
cannot enquire into the motives which actuate the authorities
or into the propriety of their decision. Dunham v. Hyde Park
(1874), 75 1Il. Rep. 371; Gilbert v. New Haven (1872), 39 Conn.
167. Sec Beekman v. Saratoga and Schenectady Rd. Co. (1831),
3 Paige (N.Y.) 45; Jackson v. Winn's Heirs (1823), 4 Littell (Ky.)
322; Brimner v. Boston (1869), 102 Mass. 19; Matton v. The Queen
(1897), 5 Can. Ex. 401; Vautelet v. The King, Audette’s Practice
115; Wijeyesekera v. Festing, [1919] A.C. 646; At'y-Gen'l v. de
Keyser’s Royal Hotel, Limited, [1920] A.C. 508.

Moreover, is not the company estopped from setting up
such a plea, having waived any objection to the expropriation,
if any reasonable one might have been set up, by voluntarily
advising the Crown through its president, in several letters, that
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it would turn over the property and assist in every way in handing
over possession. Furthermore, accepting the expropriation, as
a fait accompli, they asked and were granted delays in delivering
possession until June 24, 1918, without at any time, reserving
the right to attack the expropriation proceedings—a decision
arrived at afterwards.  When the Government was wavering as
to whether or not they would expropriate, on January 23, 1918,
the president of the company wrote that if the Government wished
to purchase they would take the purchase money in Dominion
securities. This is absolutely inconsistent with the allegation
put forward on the trial that the property was taken against the
will of the company. So far from taking the stand of an owner
relieved of his property in invitum, Mr. Brookfield's attitude at
this time was that of a willing vendor, in fact of a man eager to
sell, and, as fully set forth in the Order in Council of January 15,
1918, the original proposal to expropriate came from the company.
Mr, Brookfield was helping the Government as much as possible
by making it easier in finding the moneys to pay for it. However,
on May 28, 1918, when the Government had made extensive
repairs at its own expense the company refused an offer of
£1,100,000.

Now, the property in question, a graving dock, with all its
component parts, viz., land, land under water, buildings, wharves,
machinery and tools, chattels, the dock itself, ete., must be assessed
at its commercial market value to the owner, in respect of the
best uses to which it can be put as a going concern, with its good-
will.

A mass of evidence has been adduced on behalf of the pro-
prietors with respect to the value of each of the component parts,
therefore the Crown has followed the same course by offering
statements in answer. Estimates by several of the defendant’s
witnesses giving opinion evidence, have been prepared in con-
nection with the cost of reconstruction of the dock; but such esti-
mates are all much subject to serious criticism, too long indeed
to analyze here in detail on account of the view I take of the
case,—and, I must say, I do not feel warranted in accepting these
estimates which appear on their face to be unduly unreasonably
large and which are manifestly largely speculative. At the time
of the expropriation, fully 709 of the inside facing of the dock
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had to be repaired and replaced at a cost estimated, by the parties
actually engaged in such repairs, at $151,000. These estimates
of reproduction did not allow a proper amount for depreciation,
assuming that such repairs will make the dock as good as new,—
an erroneous view taken by them confusing efficiency with value.
Depreciation is the lessened utility value caused by physical
deterioration or lack of adaptation to function under requirements.
The replacement of parts, as they need replacement, will not keep
the property as valuable as when new, unless the parts are all
replaced at once, which is practically impossible. There is
not only the physical depreciation to be taken into account, but
also the “supersession,” that is the functional depreciation which
may result from the growth of the business which renders the
structure inadequate, or to the development of the art which
renders it obsolete. Supersession is the discarding of a thing
before it is worn out.

As I remarked at trial, if the life of a street car be 20 years,
and that it has run for 11 years, it will still answer the purpose
for which it was built for another 9 years, and it is still efficient
in rendering such service; but its value is not the same as new,
although its efficiency for 9 more years is still good. The same
principle applys to the dock, which is 20 years old.  And this is
said in view of the contention of some witnesses who said that the
dock was us good as new for all working purposes.

This dock was built partly with subsidies amounting to
$600,000, coming in severally from the Dominion Government,
the City of Halifax, and the Imperial Admiralty, the latter being
entitled to place any vessel in the dock, and when such vessel
is above 6,000 tons, they are not to be charged for any extra ton-
nage beyond the 6,000 tons.

The capital of the company was $750,000, and the greater
purt of the stock issued was handed over to the contractor building
the dock, as part payment of his contract price. There was
never any dividend paid upon the stock, a matter which must not
be overlooked when arriving at the value of its good-will. The
stock was obviously not very attraetive to the public.

The Crown in paying for the value of the dock, and its com-
ponent parts, at the date of the expropriation, will pay for all the
reinstatement and work done since the explosion both by itself
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Be that as it may, this is not said by way of weakening the claim
Tae of the owners, because they are justly entitled to it; but, only to
Haurax  shew that no extravagant price should be allowed and that only

[(,'":“"("" a fair and just compensation is all the owners are entitled to.

Lo, The dock is not a large one, and the company has ever and
anon mooted the question of enlarging it with a view, as said by
the president, to take any vessel in the Canadian trade, and has

’ approached the Government for help to that effect.

4 In assessing the compensation for the dock due consideration
must be given to the history of the company from its origin,
how it was organized, what was its capital, how it was applied and
financed, the business it was carrying on, its actual profits, the
returns to the sharcholders, the age of the dock and its state of
repairs, and while one must also examine the component parts
of the dock, the good-will of the industry as a going concern, the
compensation must be arrived at upon its commercial market

Audette, J.

value as a whole at the date of the expropriation, without being
obliged, in arriving at such value, to go into abstract calculations
with respect to each component part, but taking all of them
as a whole after having weighed and considered each of them.
See upon this view, The King v. Kendall (1912), 8 D.L.R. 900,
14 Can. Ex. 71-—confirmed on appeal to the Supreme Court of
Canada, October 29. 1912, [See 32 D.L.R. at p. 668.] The King
v. The Carslake Hotel Co. (1915), 34 D.L.R. 273, 16 Can. Ex. 24
—confirmed on appeal to Supreme Court of Canada, June 13,
1916. [See 34 D.L.R. at p. 280.] The King v. Manuel (1915),

25 D.L.R. 626, 15 Can. I'x. 38—confirmed on appeal to Supreme
Court of Canada, December 29, 1915,

[See 18 Can. Fx. at p. 53.)
Now, the valuation of the property as a whole is the method
that would be resorted to and adopted by a business man desiring
to buy or sell. He would not make an offer for each component
part of the property—and indeed, this is the method that the
defendant company itself has adopted when there was any question
of sale. On December 14, 1917, the Halifax Graving Dock Co.

sent to the Right Honourable Sir Robert Borden the following
telegram: *

[56 D.LR.

“Af\" and the company, and moreover will also pay full value for the
Ex. C. property towards which it has already paid a subsidy of £200,000.
Tue Kina
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Hon. Mr. Carvell and Hon. Mr. Reid have approached me with a view
of Government taking over our dry dock plant and all eonnected with it as
it now stands, price to be fixed by the Exchequer Court with a maximum
elause that Court will not execed one and a quarter million dollars.  On behalf
of company, I agree to this proposition if Government aceep!.

Then, at p. 19, I'x. 58, one of the books of correspondence, is
a letter of the company to Mr. Carvell, Minister of Public Works,
dated June 15, 1918, where the following excerpt is found, viz.:-

After the explosion, when the buildings were knocked down and the whole
place devastated, I offered you the dock, never doubting but that the manage-
ment would remain in my hands, Two weeks afterwards you declined to
purchase. You then agreed to reinstate buildings and plant and I told you
this would prohably cost $400,000, so this adds at least a value of $250,000
to the property, making £1,500,000, to which should he added an amount
for good-will and a going business.

It is well to note that when the company place a price upon
this property, they do so as a whole, and do not resort to the
speculative statement prepared by the witnesses giving opinion
evidence, and moreover, it is well to note also that their offer does
not suggest any state of mind indieating an unwillingness to sell,
but rather to inflate the price to £5,000,000. That was an after-
thought apparently. But the fixing of price, the fixing of com-
pensation is a matter of judgment, and one cannot do more than
indicate within perhaps fairly narrow limits the figure at which
the value should be placed.

To allow the claim as estimated by the defendant’s witnesses
would be doing a most misconeeived and egregious piece of justice
to which I cannot adhere.

I have had the advantage, accompanied by counsel for both
parties, of viewing the premises in question, and to see with my
own eyes the unsightly state of the disintegrating cement of the
facing of the interior of the dock patched with brick, involving
repairs to an amount of about £151,100. However, the dock in
its present state of repair, 29 years old, with all its apparent defects,
has a real substantial value, and if its defeets have been hrought
out by the plaintiff, it must not be forgotten that an extravagant
and inflated price of $5,000,000 has been asked by the defendant
in the pleadings.

I have therefore come to the conclusion after making all
allowances, and weighing all proper legal elements of compen-
sation, to allow, for the dock property, as it stood at the date of
the expropriation, with all the improvements made since the
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‘fri expropriation, both by the C'rown and the defendants, coveringall its

component parts, and its good-will as a going concern, the sum
Tue Kiva  Of ...

Ex, C.

i o $1,400,000. 00
’I‘:m from which should be deducted the sum of 8,315.20

Haurax  paid to the company, as shown by Exhibit X. ——————

GravinG

Dock Co £1.391 681 .80
Lo,

Audette, J.

To whieh should be added the sum of 2,395.37
the amount the Crown collected for serap as shewn————————

by Exhibit 56. $1,394,080.17
To this amount should be added interest at the rate of 59; per

annum from the date of delivery and taking possession, namely,

on June 24, 1918, to the date hereof. 1 have endeavoured to avoid

delaying the rendering of the judgment in view of the heavy interest
accumulating upon such a large amount, which up to date would
amount to a sum approximating $141,000,

Then, there will be judgment as follows:—

Ist. The land and property, including all buildings, plant,
machinery, tools, wharves, and chattels expropriated herein, are
declared vested in the Crown from the date of the expropriation.

2nd. The compensation for the same is hereby fixed at the
total sum of $1,400,000, which after making proper adjustment
as above mentioned, is reduced to the sum of $1,394,080.17 with
interest thereon at the rate of 59, per annum from June 24, 1918,
to the date hereof.

3rd. The defendant the Halifax Graving Dock Co., Ltd.,
upon giving to the Crown a good and sufficient title in respect of
the dry land, the buildings, the plant, the achinery, tools,
wharves, and chattels, ete., free from all encumbrances, mort-
gages—save the right of the City of Halifax in respect of its sewer,
~—and further, upon giving a release of whatever title the said com-
pany has with respect to the land covered by water, irrespective
of its area, are entitled to recover and be paid by the plaintiff
the said sum of $1,394,080.17, with interest therecon as above
mentioned, to the date hereof; the whole in full satisfaction for
the land, property, and chattels taken as above mentioned, and
for all damages resulting from the expropriation.

4th. The defendant company is also entitled to recover and
be paid by the plaintiff the costs of the action.

Judgment accordingly.
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LACOURSIERE v. PLEAU AND THE CITY OF THREE RIVERS.

Quebee Court of Review, Lemieur, C.J., Dorion and Gibsone, JJ.
May 17, 1920.

Moexicipar CoRPORATIONS (§ 11 C-=51) —RESOLUTION OF cOUNCIL— Devay
IN SENDING NOTICE OF M NG—ABSENCE OF MAYOR FROM OTHER
CAUSES —LEGALITY—PREJUDICE.

A res dution of « manicipal couneil will not be set aside merely heeause
the elerk delayed sending the notice to the mayor until a few hours
hefore the meeting, the absence of the mayor not being eaused by the
delayed notiee and no prejudice being proved.

Arpear from the Superior Court of the District of Three
Rivers annulling a resolution of the couneil naming the appellant
as alderman.  Reversed.

Tessier, Lacoursiére & Fortier, for appellant.

Lajoie & Lajoie, for defendant.

Lemigvx, C.J.-—The Court of the first instance upheld an
objection to a resolution of the municipal council of the City of
Three Rivers, dated August 11, 1919, appointing as alderman
the appellant, Lacoursiére in the place and stead of Franceis
Lajoie, resigned since May, 1919,

The sole and only reason for the judgment annulling the resolu-
tion in question is that a general meeting of the council called for
August 4, had, for want of a quorum, been adjourned to August 11
and that special notice of this adjournment was not given, in
accordance with the law, to Mayor Tessier, who was absent both
from the meeting of the 4th and that of the 11th of August.

To avoid any misunderstanding of the import of the judgment
which we are about to render, we state first, that the present
decision is based, in part, upon statutory provisions different from
those of the Municipal Code and the Cities and Towns Act for the
Legislature has granted the City of Three Rivers a charter which
included special regulations.

The facts of the case are these: Francois Lajoie having ad-
dressed his resignation as alderman to the municipal council,
which accepted it, Mayor Tessier called, without delay, on May
24, a special meeting of the council for the purpose of appointing
his successor, in accordance with art. 12 of the charter (R.8.Q.
1909, art. 5314), “if the office of alderman becomes vacant, the
mayor shall within eight days after such vacancy call a meeting of

Statement,
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the council for the purpose of choosing a named person to oceupy I
the office during the remainder of the term of office of the alderman allege
whom he will replace.” was §
On May 24, the meeting of the council, although regularly insufl
called, lacked a quorum. For the same reason the méetings of the art. §
council were suceessively adjourned on June 2, 4, and 9 and July 16. notie
On August 4, which was the first Monday of the month, a general exclu
meeting was adjourned to the 11th for want of quorum. Among { T
other members absent was Mayor Tessier. This adjournment of m
was made at the request of two members of the council, in accord- on Al
ance with art. 5564a, as amended by 4 Geo. V, 1914 (Que.) ch. 45. / requi
We have said that on August 4 there was a regular meeting, ! notie
seeing that this day was the first Monday in the month. The of th

parties have admitted, in effect, that under a by-law regular meet-
ings for the despatch of municipal business are held the first and
third Mondays of each month in accordance with art. 5557,

The meeting of August 11, at which the appellant Lacoursiére
was appointed alderman, was as already stated, an adjourned
regular meeting. It is indisputable, and the question is scarcely
controverted, that at this adjourned meeting the council had the
right to consider or despatch any municipal business of any kind
which there might be. It is under this power that the council on
August 11, appointed the appellant Lacoursiére an alderman, and
he took his seat at the meeting of the 13th presided over this time

prese
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by Mayor Tessier, in the course of which meeting Lacoursiére took A
the oath of office. follov
The applicant then contests the resolution of August 11, shall

appointing Lacoursiére alderman, for the reason adopted by the that

Court of first instance, that this meeting was illegal, because it down
was not called under art. 5564a, that is to say because no special resuli
notice of this meeting of the 4th, adjourned to August 11, was given It sa
by the clerk to the members who were absent on August 4, among reaso
them being Mayor Tessier who was absent likewise from the meet- limit:
ing of August 11. Article 5564a requires special notice of an comp
adjournment to be given by the clerk to the members of the 1
council who were absent at the time of the adjournment. It is natu
undeniable that this requirement of the law is imperative, and execu
that want of notice of an adjournment to members then absent office
would render void proceedings had at the adjourned meeting. +
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In the present case, the objection to the resolution does not
allege that no notice was given; it maintains that a special notice
was given to Mayor Tessier, but that this notice is irregular and
insufficient and . that it should be 24 hours clear notice, under
art. 5581, which requires that “the intermediate delay after special
notice shall run from the day on which such notice was served,
exclusive of such day.”

The special notice given by the clerk to the iayor of the holding
of meeting of August 11, at 8.30 p.m., was written by the clerk
on August 11 between 4 and 5 p.m. Does such notice answer the
requirements of the charter of Three Rivers? If not, has such
notice, assuming it to be irregular, been prejudicial to the interest
of the taxpayers or of the municipality? If the mayor had been
present at the meeting of August 11 would his presence have
affected or altered the result of the vote upon the resolution
appointing Lacoursiére alderman?

Before answering these questions, we deem it our duty to
re-affirm the doctrine which has been so often and so justly
expressed : that a case like the present should be decided according
to the law which is derived from numerous authorities, all equally
emphatic, that the omission of even imperative formalities does
not invalidate municipal proceedings, unless an actual injustice
result from such omission, or unless the omission of such formalities
nullify the proceedings which ought to be clothed with them.

Additional authorities from which this rule is drawn are the
following, R.8.Q. 1909, art. 5545, which lays down that no error
shall invalidate a municipal election if it appears to the Court
that the election was conducted according to the principles laid
down in this chapter and if the mistakes charged did not vitiate the
result of the election. Article 5546 of the Act is still more explicit.
It says that no municipal election “shall be declared invalid by
reason of non-compliance with the provisions of this chapter as to
limitations of time, unless it appears to the tribunal that such non-
compliance may have affected the result of the election.”

The Municipal Code contains a provision of a still more liberal
nature, worded as follows: “No act, duty, writing or proceeding
executed in his official capacity, by a municipal officer who holds
office illegally can be set aside solely from the illegal exercise of his
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QvUE' office.” At a time already distant, in 1873, when we were slaves to o notit
C.R. form in all matters legal, Meredith, (".J., laid down the rule for formal
Lacovn- the Courts to follow by deciding that municipal laws should be illegal?
'lt“ applied and interpreted with tolerance, equity and liberality. illegal
Pueav axo In Parent v. Corporation of St. Sauveur (1873), 2 Que. L.R 258 at The
T DY 261, he said:— under
THREE The Legislature undoubtedly foresaw that our municipal system would, This is
RIVERS.  in most cases, be put in operation by persons who cannot, we assume, be
Lemieus, ¢4, [amiliar with legal formalities. To expect in proceedings taken by such persons the me
the regularity which is required in judicial proceedings would be to the last City 1
degree unjust. A Fa
And the Judge, after having cited the words of the Municipal Is |
Code corresponding to art. 5264, R.8.Q. 1909, added, at p. 261:- very d
It is the duty of Judges to simplify, as far as lies in their power, the carry- :
ing out of the municipal systern. We are convineed that the working of this the me
system would be impraeticable if full and complete effect were not given to to cust
this provision of the law to which reference has just been made. ) therefc
It was because we were imbued with these opinions, which mayor
are partaken of by the very large majority of the Judges in the ml(-'s“
district, that Dorion, J., and I decided, on February 20, last, the Should
case of Chagnon v. Benoit, now in course of publication. We
Let us retum to the dominant point of the action, namely, be opp
4 the legal value of the notice to Mayor Tessier of the meeting of law go
August 11. preting
{ i Article 5564a requires that special notice of an adjourned Th
f e meeting be given to members absent at the time of the adjourn- judicia
ment. This article does not state the length or duration of this applies
| special notice.  In default of enlightenment from the wording, we ably,
U must rely upon the definition of a special notice which the Act could
gives. We only find the one that is indicated in art. 5581, which cireum
says that the intermediate delay after special notice shall run from eviden
the day on which such notice was served, exclusive of said day. the qu
Let us suppose for a moment that the special notice mentioned in any pr
art. 5564a ought to be 24 hours, does it follow that one given on appoin
the 11th between 4 and 5 p.m., for a meeting which should take The
place at 8.30 p.m., would be illegal? known
The Act imperatively requires a notice. The reason for notice to be |
is obvious; it is in order to notify the members absent from the which
preceding meeting of the day to which such meeting was adjourned a judic
without which notice the said meeting might take place without An¢
their knowledge. If no notice is given the meeting is invalid. 1f be irre
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a notice is given, but irregularly, without following the required
formalities, even imperative, should such notice be deemed to he
illegal? Ought the adjourned meeting to be likewise declared
illegal if no prejudice results to the publie?

The city elerk, heard as a witness, explained the circumstances
under which he had given the special notice to Mayor Tessier.
This is what he says: “Q. Mr. Beliveau, you gave the notices for
the meeting of August 11, according to the custom followed at the
City Hall? A. Yes Sir. Q. For all the adjourned meetings?
A. For all the adjourned meetings.”

It was therefore the custom at Three Rivers to give, on the
very day on which an adjourned meeting should be held, notice to
the members absent at the time of the adjournment. According
to custom this notice, the length of which is not fixed, appeared,
therefore, to be reasonable to the members of the council and to the
mayor in particular, he who should be the faithful guardian of the
rules which assure the proper working of the municipal mechanism.
Should this eustom prevail in the present case?

We will certainly not decide that usage, old as it may be, should
be opposed to written daw, either to abrogate it or alter it. The
law governs customs, whose application must be limited to inter-
preting the law, by supplementing it or perfecting it.

The custom relied upon in the present case should have, in
judicial proceedings a moral authoritative value, especially in the
application of a law which should be interpreted liberally, equit-
ably, and from a good sense point of view. This custom, alone,
could not be taken advantage of, but, accompanied by other
circumstances, it permits the Court to take account of it as one
evidence of the desire of the parties and also as a means of solving
the question whether the public or the taxpayers have suffered
any prejudice or any injustice from the decision of the council in
appointing Lacoursiére alderman.

The custom of giving notice in the manner stated was well
known, was public and amounted to a public act. It would appear
to be a constant custom. It was a general common custom, to
which the public had adhered all of which conditions give to usage
a judicial character.

Another feature of the question; did the notice, assuming it to
be irregular even insufficient from a legal point of view, attain the

Lacoun-
silbnr
L
PLEAU AND
Tue Crry
OF
Turer
Rivegs.

Lemioux, C.J.




o

36
QUE.
C.R.
Lacour-
SIBRE

.
PLEAU AND
Tue Crry
or
THREE
Rivers.

Lemieux, CJ.

Dominion Law REeporTs.

object that was intended, namely, to inform Mayor Tessier of the
holding of a general meeting at which any municipal matter might

be debated and adopted?

If it had been shewn that it was on account of the insufficiency
of the notice that the mayor had not taken part in the meeting,
or if the mayor had ever protested or recriminated against the
notice, or if he had claimed that he had not taken part in the
meeting by reason of the insufficiency of the length of the notice,
there would then have been a reason for ascertaining whether
any prejudice had been caused. But the contrary is evident and
manifest; the mayor took part and presided at the meeting of
August 13, in the course of which Lacoursitre was swom in as
alderman in his presence. In no way did he object to the adoption
of the resolution appointing Lacoursiére, or blamed the council
for having proceeded hurriedly, or claimed that Lacoursiére was
incompetent or that his appointment was detrimental to the
public good. His silence, in such circumstances, must certainly
be interpreted as ratifying the appeintment ; and we might, perhaps,
add that the mayor has to such a
that he is one of the attorneys in the case, maintaining the solution
which appointed Lacoursiére as alderman.

Another thought, which conforms with the spirit of the Act,
suggests to us arts, 5545 and 5546. These articles state that no
municipal election shall be invalidated by reason of the non-
complianece with the formalities prescribed for holding a municipal
election, if the Judge is convinced that such non-compliance did
not affect the result of the election, and that no election shall be
declared invalid by reason of non-compliance with such formalities
unless it should appear to the Court that such non-compliance, as
to limitations of time, may have affected the result of the election.

It is true that the Act refers to popular elections, while in our
case, it is a question of the appointment of a member of a council
by resolution, but the cases are alike, for in either circumstance,
it is a question of appointing members of a council, and the question
of public interest is the same. Now, has the Court in the present
case, the moral certainty that the absence of the mayor did not
vitiate, effect or change the result of the resolution?

First, had he been present he would not have voted unless
there was an equality of votes. Now the appointment of Lacour-

stent ratified the appointment
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siere was voted for by four of the members present. Laney, who
had been nominated, refusing to take part in the proceedings,
apparently the mayor would not have changed the result, and
from his attitude at the meeting of the 13th and that which he
takes as an advocate in the case before us, not only would the
result of the resolution not have been affected or altered, but
Lacoursiére’s position would have been improved, seeing the
apparent sympathy which the mayor scemed to have for him.

If the mayor had not taken part in the meeting, it is not owing
to want of notice or irregularity of the notice but to the fact that
he did not wish, did not care, or could not take part. Assuredly it
cannot be seriously maintained that the mayor did not take part
because of the irregularity of the notice, since, as mayor, he con-
formed to the well-known common custom, which he considered
reasonable, of a notice given as above shewn.

Let us suppose that it was not an election appointment of an
alderman by the council—questions which so easily and so uselessly
raise local prejudices and passions—but rather a hy-law authorising
the town to borrow $50,000 or $100,000 and that a bank or other
financial institution advanced this amount to it, does anyone
really think that a similar by-law adopted under the same cirecum-
stances would be declared void and that it would be held that the
bank which advanced the money should lose it? We do not think
that in such case there would be one dissenting voice to declare
the notice illegal.

We come to the conclusion after having studied the question
which presents itself in a new form, that the resolution appointing
Lacoursiére alderman was legal, and that the notice given to
Mayor Tessier fulfilled the end and objeet which it had in view.

For these reasons, we affirm the judgment of first instance
refusing the objections to the resolution of August 11 and main-
taining, as far as Lacoursiére is concerned, the said resolution with
costs against the applicant, respondent, both of the objections
raised on the first trial with Lacoursiére and in the Conrt of Review.

GinsoNE, J.-—This is a proceeding taken by a municipal
elector of the city of Three Rivers to annul a resolution adopted
by the municipal council of that city, at a meeting held on August
11,1919. The petition was presented on September 30, 1919. The
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resolution in question was to appoint the mis en cause to the office
of alderman of the city of Three Rivers in place of one Francois
Lajoie who had resigned.
It is alleged that this resolution is illegal and null f » the
following reasons: 1. Beeause such a resolution could have oeen
adopted only at a special meeting of the council called for that
purpose; 2. Beeause the meeting of August 11 was an adjourned
meeting, and the nomination of an alderman was a new piece of
business which it was not within the competence of an adjourned
meeting to consider, seeing that this matter had not come up at
the regular meeting, and therefore could not be classed as “un-
finished husiness” under R.8.Q. 1909, art. 5564, also, that at this
meeting of August 11, not all members were present, and that an
objection was made to the matter being considered at this meeting
by one of the members present; 3. That the notice of the meeting
in question was insufficient.
The city and also the mis en cause appeared and pleaded
separately.  Their pleadings are similar though not identical, and
after denial of the allegations of the petition, they alleged objee-
tions, namely: that the petitioner suffered no prejudice; that the
city was not summoned in its corporate name; that the judgment
which might be rendered would not be executory against the
mis en cause; that proceeding such as the present is not the proper
one to dispossess an alderman of this office; that the security is
illegal; in fact, that no security was given; that giving of security
isnot alleged ; and that the petition is not supported by an affidavit.
I may say at the outset that I think these several objections
made by respondent and mis en cause were, for a large part,
disposed of finally in the Superior Court, and that in reality only
one of them persisted in this Court, namely, the allegation that
petitioner suffered no prejudice or injustice and that he had no
interest. This last objection, I think, is disposed of by R.8.Q.
1909, art. 5623, which is to the effect that every municipal elector
may in his own name take a proceeding such as the present to set
aside any by-law, resolution, procés-verbal, ete., of the council.
No special interest is required.
In the present case, it is further alleged that petitioner is a
mere préle-nom. In his evidence, he was asked if he himself was
to be responsible for the costs of the present matter. He answered
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in the negative, adding that others had guaranteed him harmless
in that respect. It is suggested that the fact that others are behind
the petitioner, holding themselves responsible for costs and
probably urging hini on would make the present to be an instance
of maintenance. And it is urged that, for this reason, the petitioner
should not be allowed to continue his proceeding. It is quite true
that the presence of the element of maintenance in a contract will
vitiate it, and it would be our duty to consider the effect of its
existence if such were shewn, but the question would, 1 think,
come in for consideration only in the enforcement of the con-
tract which was tainted with maintenance. A public action such
as the present could not be refused merely because several were
associated with plaintifi. The proof does not shew otherwise
than that these others may have the same qualifications as the
plaintiff has, namely, municipal electors, in which case, 1 think,
the association of interest would exclude it from being main-
tenance when there is nothing in the record shewing that plaintifi
and associates are actuated by any improper motives.

Mr. Lajoie, alderman of the City of Three Rivers, resigned,
and his resignation was accepted on May 19, under the Cities
and Towns’ Act, art. 5314, an election should be held to fill vacan-
cies, but there is a special provision in the charter of the City of
Three Rivers to the effect that vacancies in its council are filled
by the council itself and that it is the duty of its mayor, within
8 days after the vacaney occurs, to call a special meeting of the
council for the purpose of appointing a successor. The mayor
of Three Rivers complied with this requirement and called a
special meeting for May 26. There was no quorum at this meeting,
and the appointment of the alderman necessarily was left over.

As authorised by a special article in their charter, replacing
R.8.Q. 1909, art. 5557, there is a by-law of the City of Three Rivers
fixing the council meetings for the first and third Monday of each
month. These two meetings were held in the month of June with-
out having any quorum; the same happened in the month of July.
On the first Monday of August, there was no quorum either,
and it was at this meeting that an adjournment was made to
the 11th.

It is contended by the petitioner that it was only at a special
meeting of the council called specially for that purpose that the
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nomination of an alderman could be made. This argument is
based on art. 5314, R.8.Q. 1909, as specially enacted for the City
of Three Rivers, The article is to the effect that when a vacancy
occurs, the mayor must, within 8 days, call a special meeting for
the purpose of filling it. The special meeting affords an oppor-
tunity to make the appointment, but there is nothing either in
that article or in any other statutory part of the city’s charter
which requires the filling of an alderman vacancy to be exercised
only at a special meeting, and the conclusion must be that such
power may be exercised at any subsequent regular meeting if for
any reason the nomination has not been made at the special meeting
called by the mayor, or if the mayor has neglected to call a special
meeting, if such should have been the case.

I am of opinion that the nomination could have been made at
any regular meeting subsequent to May 26.

A question which now presents itself is as to whether special
notice of that item of business should have been given to the mem-
bers of the council in advance of the meeting. I do not find that
such was required either from anything shewn in the record or
from anything in the city's charter. It is true that the council
has general authority by by-law to make rules and regulations for
its internal government and the council could, I have no doubit,
pass an enactment to require that in all cases such as the present
a notice would have to be given and failing which consideration
of the question would be out of order; it is certainly the case that
in many municipal councils for a motion to be in order, it is neces-
sary that notice of it must have been given at the previous meeting
of the council. That, apparently, is not the case in Three Rivers,
because no mention of any such rule was made by either parties.
If such rule had existed, it might be quite well that (such a nomina-
tion being made by a special motion), such motion should be pre-
ceded by a notice of the kind indicated; but in the absence of any
proof or even suggestion of the existence of any municipal enact-
ment requiring notice, we are to conclude that none was required,
and this Court cannot make the legality of the council’s action
depend upon such a notice having been given. It is true that
there are in the record the order of the day for the meeting of
August 4, also that for the 11th, and that these agenda papers
shew that in that for the meeting of the 4th, no mention is made
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of the nomination of filling of the aldermanic vacancy, whereas
in the order of the day for the 11th, there is mention of it. There
heing no provisions in the charter and no by-laws of the council
dealing with such orders of the day, we must look upon them as
matters of convenience and not as legal requirements.

The conclusion I come to is that it was within the power of the
council to make this nomination at any regular meeting subsequent
to May 26, without necessity of any previous notice.

I should mention that if the meeting at which the appointment
was made was a special meeting, then notice would be required
because, in all cases of special meeting, the business to be trans-
acted must be stated in the summons to that meeting.

Now, it is admitted that previous to the meeting of August 11,
no notice was given to the members of the council that the nomi-
nation would be made. It is necessary therefore to determine
whether the meeting of August 11 was a regular meeting or a
special one. It is admitted and it is clear from the record that the
meeting of August 11 was called as adjournment of the regular
meeting of August 4. August 4 was the first Monday of that
month, and by the by-law was a date for a regular meeting. No
quorum was present, but there were two members present, and
by art. 5564a, two members being present, they can adjourn a
regular meeting to a subsequent date. This was done.

What is the effect of such an adjournment? Is it the equivalent
of calling a special meeting or does it make a continuance of the
regular meeting? The question is important because if the new
meeting is to be considered a special meeting, then only such
business as is mentioned in the notice of it ean be taken into con-
sideration; if such meeting is a continuation of the regular meeting,
then, any business which might have come before a regular meeting
can come before it.  In my opinion, from that fact that art. 5564a
authorises an adjournment, all the effects of an adjournment
must be given, and that the meeting of August 11 can be looked
upon only as a continuation of the meeting of August 4, and there-
fore, & regular meeting at which any and all business of the countil
could be considered.

I come to the conclusion that the nomination of an alderman
could be made by the council at any regular meeting, that no
special notice that such matter would be dealt with was necessary
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in advance of such a meeting, and also that the meeting of the 11th
was a regular meeting of the council.

The petitioner's complaint is thus narrowed down to the
question as to whether the proceedings in the couneil at the meeting
of August 11 were illegal by reason of irregularities or insufficiencies
in the notice summoning it.

All the members of the ecouncil in office were present at the
meeting of August 11, with the exception of the mayor. The notice
was given to him, was left at his house between 4.30 and 5.30 in
the afternoon when the meeting was ealled for 8.30 that evening.

It is coutended that this notice is insufficient, that the law
requires a longer notice than this, that the absence of the notice
the law requires is sufficient to make the proceedings at the meeting
illegal and annulable. This raises the question as to whether the
notice to be given to members of a council under the Cities and
Towns Act are peremptory requirements of law entraining nullity
if not exactly complied with, or whether they are directory only
and a substantial compliance with them is sufficient.

Under the Munieipal Code, notices of special meetings must
under pain of the nullity of all proceedings of the meeting, he
given in exact accordance with the provisions of that Code. In
the Cities and Towns’ Act, there is no corresponding provision.
The general law provides that special notices must be given to
members of the council both for the regular and for the special
meetings.  Article 5572 distinguishes between public notices and
special notices and preseribes that special notices be served.
Article 5575 declares how service is to be made, namely, when not
by mail, it is by leaving a copy with the perscn or at his domicile
or place of business. Article 5581 says that in computing the
delay on special notices, the day of service is 1ot to be counted.
There can be no doubt that under the general lav:, these provisions
as to special notices apply to the notices to be given to the mayor
or aldermen of the meeting of the council.

In the case of Three Rivers, art. 5557 is replaced by an article
which simply provides that the (regular) meetings of that council
shall be on the days which are to be determined by by-law, without
mention—and here the section of the city’s charter differs irom the
general law—without mention of the necessity of giving special
notices to the members of these regular meetings.
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It is admitted that there is in the case of Three Rivers a by-law
to fix the regular meetings of the council for the first and third
Monday of each month. I think it is clear that there ix no necessity
of a notice to the members of the council of these regular meetings.
But the meeting of August 11 was an adjourned meeting and
R.S.Q. 1909, art. 5564a, requires that in case of an adjournment,
such as the present, the clerk must give notice of the adjournment
to those who were not present at the time the adjournment was
made. What notice is required? The Court of first instance in
this ense decided that the other articles of the general law that 1
have just mentioned (5572, 5575 and 5581) applied as regards
notices of meetings other than those had on the first and third
Monday of each month, and to that extent, I agree with the con-
clusion of the trial Judge, but his conclusion went further than that.
Having concluded as an inference from art. 5581 that the delay
must in all cases be of at least one intermediate day (except of
course where there is some special delay fixed as in 5561), he
decided that such a delay is a matter of public policy and interest,
and that the curtailment of it, as occurred in this case, operated
per se and independently of all other circumstances to make the

meeting of August 11 and all proceedings of the council then taken
absolute radical nullities.

I cannot subseribe to that holding, and it is in my opinion
necessary to subseribe to it, if the petitioner is to succeed.

Where a statute requires that notice must be given a specified
time before the performance of an act, ete., the omission of the
notice or curtailment of the specified delay may operate as a nullity
of the act if so performed ; but for such conclusion to be reached, it
must appear quite clearly that the statute rigidly required such
delay to be given under pain of nullity.

In the present case, there is no express provision in the statute,
but only an inference from art. 5581. Arguments based on inference
are not the most reliable; they must be adopted with eaution,
the other sections of the statute must be looked to, and often the
special circumstances of the individual case.

In the present instance, art. 5264 lays down the rule of the whole
of the Cities and Towns Act, namely, an objection founded upon
informality or irregularity shall not prevail:

Unless according to the provisions of this chapter, its omission would
render null the p dings or other icipal acts ding such formality.
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This surely means that the nullity must be pronounced by
the law itself either expressly or by irresistible inference. Not
only does art. 5581 not expressly pronounce a nullity, but it does
not expressly exact a requirement.

In addition to that, there is no proof of prejudice; or proof that
the result was that the mayor was not made aware of the date of

Damac

hi
a

the meeting. There is no suggestion whatsoever of trickery or :r‘:
misconduct or negligence. The contrary appears: the notice was P
the usual one at Three Rivers, and in the circumstances before us, suffer
it is not in my opinion an illegality nor an irregularity. Crow
The judgment of first instance should, in my opinion, be set G
aside quoad the mis en cause, and the petition so far as the mis en T
cause is concerned dismissed with costs. A
The judgment of the Court is as follows: Considering that the o
special written notice given by the clerk of the City of Three of col
Rivers to Mayor Tessier of the adjournment of the general meeting 0
from the 4th to the 11th of August, 1919, although irregular was the €
sufficient. to fulfil the purposes for which it was given; that the inga
said notice was given in conformity with custom recognized as —an
common and usual in such cases; that it was not on account of the H
irregularity of the insufficiency of the said notice that Mayor plant
Tessier did not take part in the sitting of August 11; that, in the this
circumstances shewn, it is indubitable that the presence of the ment
ayor at the sitting of August 11 would not have changed the requ
result of the vote upon the resolution appointing the appellant, pro
Lacoursiére, alderman of the city, but that, on the contrary, the B
said circumstances lead to believe that, if the mayor had been 1911
present at the meeting, he would have been in favour of the said 18t b
appointment; that the said notice and the absence of the mayor i
from the said sitting of August 11 have caused no prejudice what- the 1
ever to the taxpayers of the city; that there was error in the and
judgment of the Court of first instance. or 80
This Court sets aside the judgment appealed from, dismisses P
the action as to the appellant, with costs against the defendant, testil
respondent, both in the Superior Court and in the Court of Review. varie
Judgment accordingly. deliv
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BRAULT v. THE KING.
Ezxchequer Court of Canada, Audelte, J. Seplember 23, 1920.
Damaces (§ TIT A—42a)—CONTRACT TO SUPPLY CRUSHED 8STONE—PUntic
WORK—BREACH—COMPLETION BY ANOTHER PARTY-—DAMAGES,
Where & party to a contract has by his own act or defuult put it out of
his power to fulfil his contract, the other party may at once treat this as

a breach of contract and without waiting for the time of ecompletion

to arrive may take necessary measures to ensure the completion of the

oontract,

PETITION OF RIGHT to recover damages alleged to have been
suffered by suppliant by reason of a breach of contract by the
Crown.

G. Fortin, for suppliant; O. Gagnon, for respondent.

The facts of the case are fully set out in the judgment.

Avperte, J.:—The suppliant, by his petition of right, seeks to
recover the sum of $1,746.55 for damages arising out of a breach
of contract with the Crown.

On August 22, 1911, the suppliant entered into a contract with
the Crown, “for supplying crushed stone required for macadamiz-
ing a portion of the road along the west side of the Chambly Canal,”
—and complete such supply on or before October 15, 1911.

He had, at the time he tendered for such contract, a small
plant, at his quarry, that was insufficient for the performance of
this contract, and he was duly notified by Parizeau, the Govern-
ment engineer, of that fact after his visit to the quarry, at the
request of the Ottawa headquarters. However, the suppliant
promised to purchase additional plant.

He started to make delivery under his contract, on August 10,
1911, and on September 1, he had delivered 395 tons. From the
Ist to the 18th September, he delivered 743 tons.

Euclide Brault, the suppliant’s son and foreman, says that at
the time they took the contract they had a middling size plant,
and that when they perceived that it was not sufficient, ten days
or so after starting work, they purchased a larger crusher.

Parizeau, the engineer in charge of the works for the respondent,
testifies that the delivery of stone made by Brault in September
varied between 45, 55, and 14 tons a day; and that the average
delivery between August 10 and September 1, was only an average
of 27 tons.

Parizeau swears that before September 18, he has time and
again told the suppliant he was not delivering enough stone to
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allow him to perform the work on time. However, at that date, to the
he says he had realised, he was certain, that Brault was not de- entirel;
livering stone in sufficient quantity, and at the rate the stone was circum
being supplied the works could not be finished in time. Parizeau If 1
further states that he repeatedly informed his superior officer that and of
if the stone was not forthcoming the works could not he executed Ind
on time. of his
Under these circumstances, on September 18, 1911, he called treat t
in a Mr. Lord to supply similar stone at the contract prices, and perfon
with Lord’s help and concurrence and all Brault could and did engine
deliver, prolonging and extending the time of completion of the founde
contract to November 15, 1911, he was only just able to complete (1902)
the works. Co
Brault, ever since August 10 to November 15, 1911, was asked their 1

to deliver all he could, and all he has delivered or offered to deliver The €
was duly accepted. proteo

However, it was contended at Bar that the Crown was guilty realisii
of a breach of contract inasmuch as by calling in Lord, the latter the we
took away from Brault a number of carters to whom he would M‘.
give wages of 25 cents over and above what Brault was giving up mater!
to that date, and by Lord using some of these carters Brault was should
deprived of their services and could not supply all the stone he extend
would otherwise have been able to deliver. all the

From perusal of the contract, it will be seen that there is no extens
quantity of stone mentioned—that Brault is not given the exclusive ) Ou
supply of the stone, therefore how eould he sue for a given quantity ol g
supplied by himself exclusively? By clause 5, the works have to If
be carried on and prosecuted to completion to the satisfaction of has be
the engineer. Clause 16 provided what the engineer may do in
case of delay, and there are other such permissive clauses in the
contract; but does not the word “may,” in such a document,
amount to a mere intimation of what might be done and not an
obligation to resort exclusively to that method? Had the word
“shall” been used instead of “may,” it would have tied the engineer
to that method and that method only.

However, it is abundantly proven that the contractor has
delivered all he could, and that the Crown readily accepted all he
offered and delivered, and that but for the help of Lord, according
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to the testimony of Parizeau, the works could not have been
entirely executed that season. How could it be found under the
cireumstances that the Crown is guilty of a breach of contract?

If there is a breach of contract, it is a breach by the suppliant
and of which he is alone responsible.

Indeed, where a party has by his own act or default put it out
of his power to fulfil his contract, the other party may at once
treat this as a breach of contract without waiting for the time of
performance or completion to arrive. The apprehension of the
engineer that the work was unduly delayed was in this case well
founded. (Stewart v. The King (1901), 7 Can. Ex. 55, affirmed
(1902), 32 Can. S.C.R. 483.)

Contractors cannot have the whole matter of the contract in
their hands in respect of public works involving public interest.
The Crown cannot be at the mercy of the contractor, it must
protect itself, and would do no violence to the contract, when
realising that the contractor was going behind in the execution of
the works, to buy outside to protect itself.

Moreover, time was by clause 26 of the contract, deemed to be
material and of the essence of the contract, and while the stone
should have been all supplied by October 15, 1911, the Crown
extended the period of the contract by a full month and aceepted
all the stone supplied by the contractor even during the long
extension.

Out of the total quantity of 5,119 tons required for the work
in question, the suppliant supplied 2,498 tons and Lord 2,621.

If as between the suppliant and the respondent either of them
has been guilty of a breach of contract, it is certainly not the
Crown, but the suppliant himself.

The suppliant was given every opportunity of delivering all the
stone he could from August 10 to November 15, 1911, and all he
was able to deliver within that period, which includes several
days before and after the date of the contract, was accepted and
credited to him. If there were not enough carters available in
the contractor’s own parish for the discharge of the duties imposed
upon him by his contract, he could and should have procured that
help from outside. Brault, the son, further adds—all we had of
crushed stone, we delivered to the Government—and the suppliant
says the Crown never prevented us from delivering stone.
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. had an immoral consideration, the goods having been given to the
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Under the circumstances, I have come to the conclusion that
the suppliant is not entitled to any portion of the relief sought |y
his petition of right.

Nore—Exhibit A, a statement of the quantity of stow
actually supplied up to a certain date—not to the end of the con-
tract—was filed at trial, and was to be completed to the end of 1

contract. The trial took place on September 10—the completion ~ Ca
of that exhibit involved the work of at most half an hour—but it ::::::l'"
has not as yet come to hand and I am not on that account delaying arl. 768
judgment, because, in the view I take of the case, it is immaterial. ance, llﬂ
. have do

Judgment accordingly. i
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ATTACHEMENT (§ I B—10)—IN REVENDICATION—GIVEN FOR IMMORAL ¥1 k-
roses—Anrt. 768 C.C., (QUE.)—~MAINTENANCE

One who is a party to an immoral consideration in giving donations

to a person with whom he is living in eoncubinage eannot ask for revendi-
cation of the property so given. If he could suceee