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ERRORS AND OMISSIONS.

Errors and omissions in citations of cases have been corrected in the 
List of the Cases Cited.

Page 12, line 21, the reference should be to Severn v. The Queen. 

Page 35, line 26, add re A rabin, p. 95 post ; re Tel Her, p. 1(H) post. 

Page 50, last line, read “16 N. S. Rep. 37.”
Pago 53, line 3 from bottom of page, read “22 N. B. Rep. 576. 

Page 113. line 13, for “larger” read “longer.”

Page 179, line 4, for “8” read “68.”





PREFACE.

Prior to 18î)(>, wh« n the present system of reporting the 
eases before the Supreme Court of Canada was put into 
force, under regulations by the Minister of Justice, there 
had been a number of appeals and references decided and 
opinions rendered by the judges, which have never been 

in the official reports of the court or noted in 
any of the digests, or Mr. Cameron’s collection of cases. 
Since that time, there have been some cases in which 
appeals stood dismissed upon equal division of opinion 
among the judges, which, on further appeal, have been 
finally decided in the Privy Council, and have, consequently, 
become useful for reference as precedents or otherwise. In 
a large number of cases since the organization of the court, 
in 1875, appeals have been summarily decided, settled or 
abandoned, and there has been nothing published to afford 
means of reference to what happened in relation to them.

It is the object of the compiler of this collection, by 
the present work, to afford ready reference to the decisions 
hitherto unreported, and the disposal of all these classes of 
cases or matters which have come before the court, and thus 
furnish a completed published record of them to the present 
time.

Ottawa, Canada, 1st January, 1907.
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A COLLECTION OF

NOTES AND DECISIONS
OF CASES IN

The Supreme Court of Canada
1875-11)07

|S. Kile No. 2.]

KELLY v. FANE.

APPEAL from the Supreme Court of Prince Edward
Island.

Entered, hut never prosecuted.

(7th March, 1876.)

In re “THE BROTHERS OF THE CHRISTIAN 
SCHOOLS IN CANADA.”

Legislative jurisdiction —Constitutional loir— Education—t'omponirs 
—Private bills—Questions referred for opiniont—Construction 
of statute— H. X. .4. .4c#, 1861, ss. 92. 93—its Viet. eh. II. n. 33 
(De).

The incorporation of a society as a company of teachers for the 
Dominion of Canada is ultra vires of the Parliament of Canada.

Per Ritchie, (\J.—It is doubtful whether the judges of the Supreme 
Court of Canada should express opinions as to the constitutional 
right of Parliament to pass a private bill, in virtue of the provi­
sions of section 53 of the Supreme and Exchequer Courts Act. .'18 
v i. eh. il (D.).
Note.—Cf. Exp. Penaud et al. (14 N. R. Rep. 2711 ; 3 Rev. Crit.

1321 : Doutre on the Constitution of Canada, pp. 325-323. Also R.
S. C. (1906) ch. 139, sec. 61.

1*7ti
•April 4.

* Present : Ritchie. C.J.. and Strong and Fournie». JJ.



2 SI THEME COURT CASES.

1876 REFERENCE from the Senate of < anada (Senate
~ Journals, 1876, p. 155) to the judges of the Supreme Court 

Christian ol Canada, under section 53 of the Supreme-and Exchequer 
Bs™ Courts Act, 38 Viet. c. 11, tor their opinion as to whether or 

not a hill intituled “An Act to incorporate the Brothers of 
the Christian Schools in Canada” was a measure falling 
within the class of subjects exclusively allotted to provin­
cial legislatures under section 92, sub-section 11 of the 
• British North America Act, 1867,” relating to “The In­
corporation of Companies with Provincial Objects;” and. 
section 93 relating to “ Education.”

Their Lordships recited the provisions of the hill, as sub­
mitted, by which it was proposed to incorporate the society as 
a company of teachers with powers to exercise their functions 
as such throughout the whole of the Dominion of Canada, 
and transmitted the following opinions:—

Stkono and Fournier, JJ.—In pursuance of the order 
of reference of your Honourable House of the fourth day of 
April. 1876, we have considered the hill intituled “ An Act 
to incorporate the Brothers of the Christian Schools in Can­
ada,” and we are of opinion that it is a measure which falls 
within the class of subjects exclusively allotted to provincial 
legislatures under section 93 of “ The British North America 
Act, 1867.”

Ritchie, C.J.—I doubt if the legislature, by the 53rd 
section of the “ Supreme and Exchequer Courts Act,” in­
tended that the judges should, on the reference of a private 
hill to them, express their opinion on the constitutional right 
of the Parliament of Canada to pass the hill, and, for that 
reason. I have not joined in the accompanying opinion, and 
not because 1 differ from the conclusion of the learned 
judges who have signed it.

0pinion transmitted to Senate.



SUPREME COURT CASES.

|S. C. File No. 5.]

ANDERSON v. THE NORTHERN RAILWAY COM­
PANY OF CANADA.

APPEAL from the Court of Appeal for Ontario (25 V. 
C. C. P. mil).

Entered, hut never prosecuted.

( 19th May, 1876.)

[S. C. File No. 13.]

PERKINS v. NYE.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Dismissed with costs for want of prosecution.

(See Stephens' Digest, vol. 2, p. 678.)

(12th February. 1881.)

(S. C. File No. 37.]

0. 0. DUNNING & SONS v. OIROVARD ft at..

APPEAL from the Court of Queen’s Bench. Province 
nl Quebec, appeal side.

Dismissed with costs for want of prosecution.

(18th September, 1877.)

1876
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1877 [S. C. File No. 38.]

MILNER v. HAYS.

APPEAL from the Supreme Court of Nova Scotia. 

Entered, but never prosecuted.

(17th July, 1877.)

(See 11 N. S. Rep. 522.)

(S. C. File No. 42.]

CROSS v. THE BRITISH AMERICA ASSURANCE CO.

A1*REAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side (22 L. C. Jur. 10).

Entered, but never prosecuted.

(loth September. 1877.)

[S. C. File No. 40.]

pope v. Macdonald.

APPEAL from the Supreme Court of Prince Edward 
Island.

Entered, hut never prosecuted.

(13th November. 1877.)
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[S. C. File No. 52.]

GAREAU v. GAREAU.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal aide.

Not prosecuted. UUmissed, without costa.

(20th June, 1879.)

(See 24 L. C. Jur. 248.)

(S. C. File No. 55.]

ROBINSON v. SULLIVAN.

APPEAL from the Supreme Court of New Brunswick.

The case was heard, by consent, on the factions filed, and 
the appeal dismissed with costs.

(16th April, 1879.)

[S. C. File No. 64.]

BREDON v. BANNATYNE.

APPEAL from the Court of Queen’s Bench for Mani­
toba.

Settled out of court.

(4th February. 1879.)

1879
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1879 [8. ('. File No. fifi.]

YÎJÏLE v. SIMPSON.

APPEAL from the Court, of Queen’s Bench, Province 
of Quebec, appeal side.

After the hearing of the case judgment was reserved, 
and subsequently the appeal was allowed to be struck off the 
list.

(24th January, 1879.)

( See 22 L. C. Jur. 229.)

[8. C. File No. ti8.(

1878 In re FRASER.
•March 16.

On Appeal from the Court of Queen’s Bench. Appeal 
Side. Province of Quebec.

Appeal—Special leave to proceed in formû pan peri*—Dispensing with 
security for costs — Mode of bringing appeal — Construction of 
statute—.18 Viet. oh. 11 ( 7).t ss. 21,. 28. HI and 79—Right of 
appeal.

The approval of .security îor costs is the proper mode of granting 
leave to the Supreme Court of Canada. Neither the Supreme Court 
of Canada, nor a judge thereof, has power to grant leave to bring 
an appeal in formâ pauperis or to dispense with security for costs.

The powers given under section 24 of the Supreme and Exchequer 
Courts Act, 38 Viet. ch. 11 (D.), are restricted to proceedings 
taken subsequently to the institution of the appeal, where the 
statute and existing rules do not apply ; the procedure may be in 
conformity with that followed by the Judicial Committee of the 
Privy Council, but the right of appeal arises solely under the 
statute, which can give no power respecting the exercise of pre­
rogative rights such as may be advised by the Judicial Committee.

* Present : Richards, C.J., in Chambers.
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Note.—This ease is noted in Cass. I>ig. (2 ed. i. p. (106. and is re­
produced here with the notes of the Chief Justice.

(t'f. Dominion Cartridge Co. v. McArthur, Cont. Dig. 124; Fraser 
v. Abbott. Cout. Dig. 111.1

APPLICATION, in chambers, for special leave to appeal 
from the judgment of the Court of Queen’s Bench, appeal 
side, Province of Quebec, in the ease of Fraser v. Abbott 
(see Stephens’ Digest, vol. 8, p. 644). and to dispense with 
the giving of security for the costs of the appeal as required, 
by the statute.

Upon the application His Lordship, the Chief Justice, 
delivered judgment, refusing the application, without costs, 
as follows:—

Rich Aims. C.J.—I do not. consider this court or a judge 
has any power to allow an appeal, either in forma pauperis, 
or in any other way. rP1ie only right to bring an appeal here 
arises under the statute, and that must he exercised according 
to the statute. The Privy Council advises Her Majesty to 
exercise her prerogative rights to grant an appeal, and she 
may dispense with sureties, and allow an appellant to 
prosecute an appeal in forma pauperis, but this court has 
no such power.

The 28th section of the Supreme ami Exchequer Court 
Act. declares that no writ shall be required or issue to bring 
an appeal in any case to or into this court, but it shall be 
sufficient, that the party desiring so to appeal shall, within 
the time thereinbefore limited in the ease, have given the 
security required, and obtained the allowance of the appeal.

The 31st section declares that no appeal shall hi1 allowed 
(except only the case of anpeal in proceedings for or upon a 
writ of habeas corpus) until the appellant has given proper 
security to the extent of five hundred dollars, to the satisfac­
tion of the court from whose judgment he is about to 
appeal, or a judge thereof, that, he will effectually prosecute 
his appeal, and pay such costs and damages as may be

1878
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1878

Kkabkk

awarded in case the judgment appealed from be affirmed. 
Provided, that the section should not apply to appeals in 
uled ion cases.

The 28th section shows the mode of bringing the 
appeals into this court is giving security in proper time 
and obtaining the allowance of the appeal ; and the 31st 
section declares that no appeal shall be allowed until the 
proper security to the extent of $500 is given to the satis­
faction of the court whose judgment is appealed from.

This court has decided that the approving of the security 
is a mode of allowing the appeal, and until that is done I 
fail to see how the case can be brought to or before this 
court. I do not think I have the power of granting the order 
applied for, and I must therefore refuse it.

I do not consider the 24th section of the Act gives this 
court the power to allow appeals because Her Majesty may 
he recommended to allow appeals by the Judicial Committee 
of the Privy Council, nor do 1 think it is in the power of the 
judges of this court to make rules or orders for the allowance 
of appeals though such rules as to proceedings in appeal may 
be made by them when the statute or rules do not apply to 
the proceedings in the appeal. Such proceedings may be in 
conformity with those1 of the Judicial Committee of Her 
Majesty’s Privy Council.

1 have also considered the 79th section in relation to this 
matter, and do not consider it gives the court or judge1 any 
power to grant or to make rules for the granting the prayer 
of a petition to be allowed to have or prosecute an appeal 
in forma pauperis.

I have looked at the cast s referred to in Mr. Macpherson's 
l)ook. but. as I have already intimated, 1 do not think this 
court has the power to allow an appeal, though Her Majesty 
in Her Privy Council has undoubtedly a right to do so. as 
well as to dispense with the security.

Application refused without costs.
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[S. C. Kile No. 70.] 1*7*

HUS v. MILLET.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Not prosecuted. Dismissed with costs.

(17th April. 1*78.)

(See 2 Legal News, 229.)

| S. C. File No. 75.]

THE CANADA FIRE AND MARINE INSURANCE CO. 
v. THE NORTHERN ASSURANCE COMPANY 

OF ABERDEEN AND LONDON.

APPEAL from the Court of Appeal for Ontario.

Entered, hut never prosecuted.

(<ith May, 1878.)

[S. C. File No. 78.]

In rk MAROARET WATERS.

WRIT of habeas corpus issued by order of Hk.xky. J„ 
upon a commitment hv the Police Magistrate of the City of 
Ottawa.

On return of the writ the prisoner was discharged.

<?1st May. 1878.)
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1878 [8. C. File No. 79.]

SHANNON v. THE GORE DISTRICT MUTUAL FIRE 
INSURANCE COMPANY.

APPEAL from the Court, of Appeal for Ontario (•> Out 
App. R. 396).

Entered, but never prosecuted.

(31st July, 1878.)

fS. C. File No. 80.]

lx UK CYRILLE GOSSELIN.

PETITION for writ of habeas corpus on a commitment 
by the acting Police Magistrate of the City of Ottawa.

Petition dismissed.

(30th July, 1878.)

fS. C. File No. 81.]

PLAMONDON v. WAIT. 

APPEAL from the Court of Appeal for Ontario. 

Dismissed with costs, after hearing.

(7th May, 1878.)
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|S. C. File No. 85.] 187»

THE WESTERN COUNTIES HAH, 
WAY COM PAX Y (Defendants)

Mi. 6, I:
'.Tune 1!l.

Appellants ;
AND

THE WINDSOR AND ANNAPOLIS 
RAILWAY COMPANY (Plain­
tiffs)

Respondents.

ON APPEAL FROM THE SI PR EM E <*OVRT OF NOVA 
SCOTIA.

Appeal—J u ri» dietian-—Supreme Court \et f 1H75). 33 Viet. eh. It 
—Item « rrer— Final .7 n dg men t—f'o»t».

On lippe»I from » judgment overruling » demurrer (12 N. S. Rep. 
376 ; Rush. Eq. Dec. 287) ;

Held, per Fournier. TASCHEREAU it lid (.WYNNE, .I.Ï. (TllE CHIEF 
Justice and Strong, J., eoutra). tlmt. under the ei mi instances, the 
judgment appealed did not dispose of the matters in controversy 
finally, and the appeal was quashed for want of jurisdiction under 
the Supreme Court Act of 187Û, with costs of a motion to quash.

<('f. 7 App. ('as. 178.)

APPEAL from the judgment of the Supreme Court of 
Nova Scotia (12 X S. Rep. 87(>). affirming the judgment 
of the judge in equity ( Russ. Eq. Dee. 287), overruling a 
demurrer by the defendants, appellants.

When the ease was lirst on for hearing ((ith Feb., 1879), 
counsel objected that points not taken in the factum were 
being argued, and the hearing was enlarged (Cout. Dig. 
1129). On the hearing being resumed ( 12th Fob., 1879), 
the plaintiffs, respondents, moved to quash the appeal for 
want of jurisdiction.

The circumstances under which the appeal was taken 
fullv appear in the reports of the decisions in the courts 
below.

•Present: Sir William Ritchie. C.J., and Strong. Fournier. 
Taschereau, Gwynne nnd Henry, .1.1.
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1W79 McCarthy, Q.C.. nnd II. McD. Henry, for the motion.
Weutkkn * *lv appealed from is not final, and the rs in-
Counties volved in the demurrer, which was thereby dismissed, are 

Kailway Co. .... .. ,
r. still open to thii parties niton the lieartng on the merits.

Wi;ir can. therefore, be no appeal to the Supreme Court of
lUuway Cu im<l|'*1 tlie provisions of the Act. 38 Viet., ch. 11.

As to the question of jurisdiction, we rely upon Mitford 
Ch. PI. ISO: Conkling, V. S. Courts, 36; Rutherford v. 
Fisher (1); Herbe v. Russell (2); Hen tty v. Jones (3); 
King v. Stafford (4).

Hethune, Q.C., contra. We submit that the words of sec­
tion 17 of the Supreme Court Act. 1875. when read in con­
nection with section 11, give this court jurisdiction to enter­
tain appeals from judgments overruling demurrers; the court 
must construe these sections together in such a manner as to 
make them each operative and effectual ; the court has 
already done so in several cases. The judgment is final as to 
the point presented for decision: Wallace v. Hossom (5); 
Daniel, Ch. I’rac. (5th ed.), 850; Walker v. Jones (6); 
Rickford v. Grand Junction Railway Co. (7); Nicholls v. 
Camming (8) ; The Queen v. Severn (9) ; The Queen v. 
Taylor (10).

On 19th .lune, 1879, the appeal was (plashed for want of 
jurisdiction, the Chief Justice and Sthono, J., dissenting. 
The minutes, taken by the Registrar in court, at the time 
when judgment was pronounced, state the reasons as follows:

The Chief Justice wlas of opinion that, although 
coming up on a demurrer, the judgment appealed from was
final and appealable, and that 
appeal should be dismissed.

the motion to quash the

(1) 4 Dalian, 22. (6) L. R. 1 P. C. 50.
(2) 19 How. 283. (7) i <'nu. s c. r. flee.
(3) 4 How. Pi. 334. (8) 1 Can. 6. C. It. 395.
(4) 4 How. Pr. 30. (9) 2 Can. S. C. R. 70.
(5) 2 Can. 8. C. R. 488 (10) 1 Can. 8. C. R. «5.

t

53136
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Sthoxu, J. (orally) expressed hi- eoiiuurrvnve with the 1379
opinion of the ClllKP JrsTici:. as he considered that the ~—1 sV KSTKKN
judgment appealed from was a final one within the meaning <’<>i ntikh 
, ., . . V Kailway <’o.

of the statute. ».
Windsor

Foihmkk. ,1.. was of opinion that tin appeal should he anna puli* 
quashed, as the judgment a ' from was on it demurrer Kailway rv

and not appeaJahle.

Tasciikkkav, J., eon cur Fed in the opinion of Kolknikr.
J.

(iWynne, J., was of opinion that the appeal should he 
i ", as the judgment dismissing the demurrer was not a 
final judgment within the meaning of the Supreme Court
Act, 1875.

Henry, .1.. took no part in the judgment.

Appeal <iwished, irihli casts 
of a mol ion la quash.

Solicitor for the appellants, X. II. Meagher,
Solicitor for the respondents. Ilngh Mel). Ilenrg.

| S. ('. File No. 88.]

THE COUNTY OF BROME v. COOEY.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

On consent filed, an order was made setting aside the 
judgment appealed from, and allowing the judgment of the 
Circuit Court. District of Bedford (VI L. 0. Jur. 182), to 
stand as the final judgment.

filth June. 1879.)

9544

9024
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1878 j S. C. Kile No. 89.]

In be JANE SMITH.

PETITION for a writ of habeas corpus upon a com in i t - 
ment hv the Volin- Magistrate of the City of Ottawa.

By order of Hknhy, J., tiie i r was discharged
from custody.

( tf 7 til Novein her, 1878.)

|S. C. Kile No. 91.]

In he MARY STANLEY et ai..

PETITION for writ of habeas e _ on a commitment 
by the Police Magistrate of the City of Ottawa.

Oil the return of the writ Henky. .1.. refused to discharge 
the petitioners from custody.

(9th December. 1878.)

| S. C. Pile No. 95.]

1879 In be JOHN DUNNING.

PETITION for writs of habeas corpus and certiorari on 
commitment by a magistrate at the City of Ottawa, in the 
County of Carleton, in Ontario.

On the return of the writs, an order was made by Henby, 
J.. discharging the prisoner from custody.

119th January, 1879.)

4460

1
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|S. ( '. File No. 95.] 1B7J)

In bk EDWARD O’BRIEN.

PETITION for xvrits of Imlioas corpus and certiorari on 
commitment by a magistrate at the City of Ottawa, in the 
County of Carleton, in Ontario.

On the return of the writs, on order was by Henry,
J., discharging the prisoner from custody.

(13th January, 1879.)

| S. C. File No. 97.]

In re CHARLES C. PARKER.

PETITION for a writ of habeas corpus upon a commit­
ment bv the Police 'Magistrate of the City of Ottawa, filed 
and writ issued, hut no further proceedings taken.

( 15th January, 1879.)

| S. C. File No. 99.]

ROY v. MARTIN.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Dismissed, for want of prosecution.

(29th January, 1879.)

08
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1*79
*l)w. 27.

1880

Man. 10. 
•"April 10. 
"Mime 10.

[S. C. Files Nob. 100, 101.]

MONTMORENCY ELECTION CASE—VALIN v.
LANGLOIS—LANGLOIS v. VALIN.

Practice—< 'outft—f-ountel fee.

MOTION, in chambers, by way of appeal from the order 
on taxation of costs bv the Registrar of the Supreme Court 
of Canada, by which an allowance of $25 was taxed to 
cover all fees to attorney and counsel on the appeal, to have 
a fee of $400 taxed inst<* **ad thereof, or for revision of the 
taxation, and an order directing the Registrar to increase 
the fee to such an amount as the court might direct.

The arguments on the motion in chambers were heard 
on the 27th of December, 1879.

McIntyre, for the motion.

MrCaul, contra.

Judgment was reserved and, on the 10th of January, 
1880, the following judgment was delivered by

Strong, J.—My inclination is to direct the Registrar to 
revise his taxation, but I find that the Chief Justice has 
sanctioned a different principle in the .case of Whllace v. 
llosHom (1), and although no order was made in that case. I 
think I ought not to go counter to his view. 1 think the

* Present : Strong, J., in Chambers.
**Present: Sir Wm. Ritchie. C.J.. and Fournier. Taschereau. 

(Jwynne and Henry, JJ.
( 1 ) Note.—Tin* caw* of Wallace V. Hoasom is reported on the 

merits (2 Can. S. C. R. 488). but no record is to be found of the 
decision of the Chief Justice < Sir W. It. Richards i . ahlmiutli «ipon 
the bill of costs, as taxed, a pencilled memorandum appears as follows : 
" $20 only to he allowed if decided that appellant not entitled to 
counsel fee; $00 if a counsel fee."
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parties had, therefore, better ask permission to speak to the 
case shortly when the court meets on 3rd February next, 
1880.

MOTION to the Court in banc.

IMHO
Most

MURBNOY
Rliotion

On 10th April, 1880, the motion was renewed before the 
full court and judgment was reserved, after hearing counsel.

On 10th June, 1880, judgment was delivered dismissing 
the appeal with costs, on the view taken by the Chief Justice, 
Taschereau and Gwynnb, JJ.

Fournier and Henry, J.J., dissented, taking the view 
that the motion ought to be granted.

Mo order was made as to the costs of the motion.

Motion dismissed.

|S. C. File No. 102.]

HALL v. VILLE DE LEVIS.

APPEAL from the Court, of Queen’s Bench, Province 
of Quebec, appeal side.

Appeal entered, but not prosecuted.

(22nd March, 1879.)

(S. C. File No. 105.]

PHASER v. THE QUEEN. 

APPEAL from the Exchequer Court of Canada. 

Appeal entered, but never prosecuted.

(14th February, 1879.)
c.—a
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1879 [S. C. File No. lll.J

In re GEORGE DAVIS.

PETITION for writs of habeas corpus and certiorari 
upon a commitment by the Police Magistrate of the City of 
Ottawa.

Petition filed and writs of habeas corpus and certiorari 
issued, but no further proceedings taken.

( 15th March, 1879.)

[S. C. File No. 113.]

HOWE v. THE HAMILTON AND NORTH-WESTERN
RAILWAY ('0.

APPEAL from the Court of Appeal for Ontario (3 Ont. 
App. H. 336).

Appeal entered, but. never prosecuted.

(2nd May, 1879.)

[S. C. File No. 121.]

PETERKIX v. MeFARLANE et al. AND BURKE.

APPEAL from the Court of Appeal for Ontario (see 6
Ont. App. It. 184).

After hearing, judgment was reserved and subsequently 
the ap|a«l was dismissed with costs.

(21st June. 1880.)

(Cf. Hone v. Peterkin. (13 Can. S. C. R. 677 ; Cass. 
Dig. (2 «1.). 835; Cent. Dig. 1232.)
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| S. C. File Xo. 129.]

K ETCH U M v. LAWRENCE kt al.

APPEAL from the Court of Appeel for Ontario ( t Ont. 
App. R. 92).

After hearing of the arguments on the merits, the case 
was settled out of eourt.

(lilli DereinlaT. 1ST9.)

[S. C. File No. 133.]

NORTH ONTARIO ELECTION CASE—WHEELER 
v. GIBBS.

Taxation of coat*—Stay of execution'—Setting-off coats in Court below 
—Amending minutea of judgment—Practice.

APPEAL from the Controverted Elections Court (see 3 
Can. S. C. R. 374. and 4 Can. S. C. R. 430).

Execution issued out of the Supreme Court on ‘27th 
January, 1881, for the costa taxed and allowed to the appel­
lant. On 5th February, 1881, Taschereav. J., on motion 
on behalf of the respondent, ordered stay of proceedings 
upon the writ of 11. fa. until the then next sittings of the 
court.

On 15th February, 1881,

Motion on behalf of the respondent for an order amend­
ing the decree of the eourt ' on 10th June. 1879, bv 
making provision in respect to the costs in the Court of 
Queen's Bench for Ontario, and ordering payment to the 
petitioner of the costs which had been allowed to him in re­
spect of so much of his petition in which he was successful

* Present : Sin William Ritchie. <\J., and Strong. IIf.nhv. 
Taschereau and G Wynne, JJ.

1879

1881
*M urc11 :t.

68
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INNI

Whkklkh

1879

and judgment rendered in his favour and not appealed 
against, and that such costs should be set off against the 
costs allowed to the appellant in the Supreme Court of 
Canada, and for stay of proceedings, etc.

On 3rd March, 1881,

The Court delivered a judgment ordering that the 
costs which had been previously allowed to the appellant in 
the Supreme Court of Canada should be set off against 
whatever costs might be taxed and allowed to the respondent 
in the court below, and should be satisfaction pro tan to of 
said last mentioned costs, when so set off. and that all pro­
ceedings upon the execution should, in th meantime, be 
stayed.

Motion granted.

[Cf. Untiedge v. United States S. d? L. Co. (38 Can. S. 
c. It. 103).]

|S. C. File No. 138.]

FAIRBANKS v. TI CKER.

APPEAL from the Supreme Court of Nova Scotia. 

Appeal dismissed for want of prosecution.

(13th September, 1879.)

|S. C. File No. 150.]

ROSSIX HOUSE HOTEL COMPANY v. CROSSMAN. 

APPEAL from the Court of Appeal for Ontario.

Not prosecuted.

(13th October, 1879.)
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(S. C. File No. 151.) 187»

ROSSIN HOUSE HOTEL COMPANY v. IRISH.
f S* »■ y >». v. «

APPEAL from the Court of Appeal for Ontario. 

Not prosecuted.

( 13th Ocloiter, 1872.)

[S. C. File No. 158.]

BERGER v. POITRAS. 1880

APPEAL from the Court of Queen's Bench, Province of 
Quebec, appeal side (10 R. L. 214).

Appeal entered; motion to dismiss refused by Hknhy, J., 
but tlie appeal was not further prosecuted.

(22nd January, 1880.)

[S. C. File No. 163.]

In re JOHN STEWART—THE KINGSTON 1*80
ELECTION CASE.

Controverted election—Appeal to Supreme Court of Canada—Juris­
diction—Practice—87 Viet. c. 10, 88. 85, 56 (/).), 88 Viet. e. 
11, $. 48 ID.).

APPLICATION, ex parte, by John Stewart, for an 
order that his name should be substituted for that of the 
petitioner in the controverted election case, under the provi­
sions of the Controverted Elections Act, 1874, and to have 
leave to appeal from the judgment of the Chief Justice of

♦Present: Henry, J., in Chambers.
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the Court of Common Pleas for the Province of Ontario, 
rendered on the 2fith of December, 1879.

The questions at issue are stated in the judgment of His 
Lordship Mr. Justice Henby, to whom the application was 
made, in chambers.

The application was made by Mr. Stewart, in person, 
and no counsel were heard.

The application was refused, and the following judgment 
delivered by

Henry, J.—An application was made, ex jxirle, to me, 
at chambers, a few days ago by Dr. John Stewart, an elector 
of the electoral division of Kingston, Ontario, for orders for 
an appeal from the decision of the learned Chief Justice of 
the Court of Common Pleas in the case of two election peti­
tions ; one against the return of the sitting member for that 
district, and the other against another candidate at the same 
election.

Although no notice of the application was shewn to have 
been given, I permitted the applicant to make the motion and 
to file an affidavit and other documents in support of it, but 
not with the intention of passing the order, even if I con­
sidered then- were any grounds for the motion, without hear­
ing the parties interested.

At the hearing, 1 intimated to the applicant that I had 
no power in such a case, but it may prevent any misunder­
standing if my rejection of the motion be recorded.

The statutory provision for the appeal to this court in 
such cases is very plain. Within eight days from the day 
on which the judge has given his decision, the party against 
whom it is given is entitled to appeal by depositing one hun­
dred dollars as security for costa, and ten dollars as a fee 
to the clerk for forwarding the record to this court. Upon 
receipt of which the registrar of this court shall inscribe the 
case for hearing. Within three days after such inscription,
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or su'll further time as the judge who tried the petition may I860 
allow, notice thereof must be given to the opposite party. It K ~1^1S 
is not necessary to obtain leave from any judge to appeal. Ki._bcti..n 

The appeal is a matter of right, but contingent on the pre­
scribed conditions being fulfilled. If, therefore, the security 
lie not given within the prescribed time and the fee paid, no 
appeal lies, and there is no power in a judge of this or any 
other court to order one.

No aecurity was alleged to have been given or money de­
posited. The record has not been returned, and therefore, 
neither this court nor any judge of it has any jurisdiction 
whatever in the matter.

Application refused.

[8. C. File No. 164.]

THE CREDIT VALLEY RAILWAY CO. v. THE 
GRAND TRUNK RAILWAY CO.

MOTION for leave to appeal from the Court of Chancery 
(Ontario), Proudfoot, V.C. (27 Or. 232).

Refused, by Taschereau, J.

(6th February, 1880.)

[S. C. File No. 172.]

CLAYES v. BAKER—MISSISQUOI ELECTION 
CASE.

APPEAL from the Controverted Elections Court.

Appeal discontinued, and struck off the roll by order of 
Fournier, J.

(13th October, 1880.)

(See 23 L. C. dur. 194.)
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1880 [S. C. File No. 176.]

READ KT AL. V. COPV ET AL.

APPEAL from the Supreme Court of New Brunswick. 

Entered, but not prosecuted.

(15th April, 1880.)

1680 [S. C. File No. 177.]
• A I ,, , I 14
Nun. 16. IN re NEW BRUNSWICK PENITENTIARY.

Constitutional law—Penitentiaries—Imprisonment of criminals—Ex­
pense of maintenance—B. W, 4. Act, 1R67—Legislatifc juris­
diction of Parliament—Provincial legislation—Practice on refer­
ences bg the (ionernor-ticneral-rn-Council.

The legislative jurisdiction of the Parliament of Canada in respect 
to the establishment, maintenance and management of penitentiaries, 
cannot he in any way limited, restricted or affected h.v any provin­
cial legislation in the Province of New Brunswick, either previous 
or subsequent to the confederation of the provinces under the 
British North America Act. 1867.

Where no Dominion statute authorizes the confinement in a peni­
tentiary of certain classes of convicts, who, before the B. N. A. 
Act. 18417. came into force, might, under the laws then in force, 
have been sentenced to imprisonment and confined in the Saint 
John Penitentiary, there is no obligation upon the Government of 
Canada to make provision for their imprisonment and maintenance, 
at the expense of the Dominion, in the penitentiary.

Uemhle, that, on references by the Governor-General-in-C'ouncil, it is 
impro|M*r for the Supreme Court of Canada to express opinions upon 
cognate subjects not falling within the terms of the questions as 
submitted for consideration.

SPECIAL CASE referred by the Govemor-General-in- 
Couneil, on the 8th of April, 1880, to the Supreme Court of

* Present : Ritchie, C.J., and Fournier. Henry. Taschereau
and Gwynne, JJ.
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Canada, for hearing and consideration under the provisions 
of section 52 of the Supreme and Exchequer Courts Act..

The reference was in regard to the power of the Parlia­
ment of Canada to legislate in certain respects as to prisoners 
to be confined in the New Brunswick Penitentiary. The 
legislation affecting the subject. and the material facts re­
lating to the questions submitted, may lie shortly stated as 
follows :—

In 183(1, the Act 6 Wm. IV. ch. 30 (N.B.), empowered 
the justices of the City and County of Saint John to erect a 
House of Correction ; and, in 1837, the Act of 7 Wm. IV. 
ch. 19 (N.B.), gave them further powers as to boirowing 
funds for that purpose. 1 Viet. ch. 15 (N.B.), authorized 
them to establish the House of Correction; 2 Viet. eh. 30 
iX.B.). provided for its regulation and government; and 4 
Viet. ch. 36, granted funds towards its cost. Further pro­
vincial legislation (4 Viet. ch. 44). provided for the taking 
of accounts relating to the House of Correction, and the 
vesting thereof in Her Majesty : payment by the Government 
of its cost ; and by sections 14 and 15, authorized the commit­
ment of “ rogues, vagabonds, stragglers, idle, suspicious, or 
disorderly persons to the House of Correction.” By 5 Viet, 
ch. 25, it was given the name of the Provincial Penitentiary; 
in the same year a grant was made to reimburse advances 
made in respect thereof. By 6 Viet. ch. 14, a portion of the 
ground was returned to the justices. A further grant of 
funds to the justices by 9 Viet. ch. 56, ami another Act, 11 
Viet. ch. 28, related to the management of the Provincial 
Penitentiary. The Act, R. S. N. B. (1854), ch. 91, secs. 12. 
13 and 14, authorized the commitment to. and confinement 
therein, of vagabonds, suspicious or disorderly persons, and 
persons sentenced to be imprisoned in any house of correction 
or gaol with hard labour.

No change in these statutes appeared to have been made 
up to the time of confederation of the provinces under the 
B. X. A. Act, 1867 ; the penitentiary, before and up to the

25
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time of the union of the provinces, was used as a place for 
the imprisonment and maintenance therein of such classes of 
offenders as were specified in the statutes mentioned ; it was 

> the only penitentiary in the province before and at the time 
of union, the only other prisons being the common or county 
gaols, police stations and lock-up houses. At the time of the 
union, the Dominion of Canada took possession and charge 
of this penitentiary under section 9 of the B. N. A. Act, 
1867.

The legislation by the Parliament of Canada affecting 
the subject of the reference was under the following Acts, 
viz. : “ The Penitentiary Act of 1868,” 31 Viet. eh. 75, sec. 11 
(repen 1er] by the “ Penitentiary Act, 1875,” wherein it was 
re-enacted as see. 14) ; 32 & 33 Viet. eh. 29, secs. 93 and 96 ; 
32 & 33 Viet. eh. 36, sec. 5; 33 Viet. ch. 30. see. 5; 36 Viet, 
eh. 52; “ Hie Penitentiary Act. 1875.” 38 Viet. ch. 44, secs. 
14, 15 and 68; 40 Viet. ch. 4, sec. 5 ; “ The Penitentiary 
Act, 1877,” 40 Viet. ch. 38, sec. 20; 41 Viet. ch. 20; 42 Viet, 
ch. 42.

The Act, 40 Viet. ch. 4, sec. 5, provided that when a 
joint penitentiary for the Provinces of Nova Scotia, New 
Brunswick, and Prince Edward Island was proclaimed, such 
building should he the penitentiary for those provinces, and 
that “offenders thereafter sentenced ... to imprison­
ment for life, or for a term of two years o;* more,” should be 
imprisoned and undergo their sentence therein. The build­
ing was constructed at Dorchester, N.B., and duly pro­
claimed as such penitentiary.

The Government of New Brunswick contended that under 
the B. N. A. Act, 1867, the Parliament of Canada had not 
power so to legislate as to prevent the sentencing to the 
Saint John Penitentiary and the maintenance therein, at 
the expense of the Dominion of Canada, of that class of 
persons who, before the 1st of July, 1867, might have been 
sentenced there under the laws then in force in the late 
Province of New Brunswick. On the other hand, the
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Government of Canada contended that the Parliament of 
Canada had full legislative authority to pass the several 
Acts above referred to 11 respect to the joint penitentiary so 
established at Dorchester.

The opinion of the Supreme Court of Canada was tie- 
sired upon the following questions:—

(1) Had the Parliament of Canada legislative authority 
to pass the severed Acts above referred to, in so far as they 
would, after a certain date, restrict the admission to the 
Saint John Penitentiary? If not. in what respects are 
such Acts not within the powers of Parliament?

(2) Is there any legal obligation upon the Dominion 
Government, which the Parliament of Canada cannot affect, 
to make provision for the imprisonment and maintenance, 
at the Dominion expense, in the penitentiary, of the class of 
persons who, before the 1st July. 1867. under the laws then 
in force, have been sentenced to the Saint John Penitentiary?

La*h, Q.C., Deputy Minister of Justice, appeared for the 
Attorney-General of Canada.

King, Q.C., Attorney-General of New Brunswick, ap­
peared for the Government of the Province of New Bruns­
wick.

18*0

In kb 
Nkw

Brunswick
Pbnitentmky

After hearing counsel on behalf of both Governments 
interested, the court reserved the subject for further con­
sideration, and, on a subsequent day, delivered the following 
opinion :

By the Court.—The opinion of the court is respectfully 
certified to His Excellency the Govemor-General-in-Council, 
as follows:—

By the 91st section of the British North America Act, 
1867, the Dominion Parliament has the exclusive power of 
legislation in reference to criminal law. except the constitu­
tion of courts of criminal jurisdiction, but including the
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procedure in criminal matters, and also as to the “establish­
ment. maintenance and management of penitentiaries.”

Under one. or other, or both, of these powers, the 
Dominion Parliament mav pass any law which shall define 
a criminal offence and the punishment, to he imposed, and, as 
a necessary consequence, may declare for what offences and 
for what terms of imprisonment convicted criminals mav be 
sentenced to and confined in the Dominion penitentiaries, 
and may change the law in respect thereof from time to 
time as Parliament in its wisdom may deem expedient and 
proper, and the power so conferred on Parliament is in no 
way limited, restricted or affected by any legislation in the 
Province of New Brunswick, either previous to or subsé­
quent to confederation.

\\ hi le, of course, it is the duty of the Dominion to make 
provision for the imprisonment and maintenance of prisoners 
authorized to be and who are confined in any Dominion 
penitentiary, if the Dominion law does not now authorize 
to be sent lo a Dominion penitentiary a certain class of 
prisoners who. before the first of July. 1867. might, under 
the laws then in force, have been sentenced to imprisonment 
and confined in the Saint John Penitentiary, it is self- 
evident that there can l>e no obligation on the part of the 
Dominion Government

to make provision for the imprisonment nrtd maintenance, at the 
Dominion expense, in the penitentiary

of such class of persons, for the single reason that there is 
no law justifying their being sentenced to or confined in a 
penitentiary.

Mr. King, Q.C., on behalf of the Province of New Bruns­
wick. de-ired the court to read and answer the questions 
submitted os if couched in these terms:—

T pon whom lies the responsibility of providing n place for the 
imprisonment and the maintenance of persona sentenced for criminal 
offences against the lows of Canada for less than two nears with hard 
labour: namely, whether upon the provincial or Dominion Government?
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Mr. Lash, Q.C., who appeared before the court as counsel |wtt) 
for the Government of Canada, contended that this was not 
within the terms of questions asked, and that the Governor- nkw 
in-Council did not desire the question, as propounded by Mr. i• knVtmbktiarv 
King, to be answered, and, as it is the opinion of the court 
that the questions submitted cannot be construed as Mr.
King suggested, we certify no opinion on the question 
proposed by him.

Opinion transmitted accord in if hj.

| S. ('. File No. 180.]

In re ALBERT McINTYRE.

PETITION for a writ of habeas corpus on a conviction 
by W. H. Butler, Esq., J.P., at the City of Ottawa.

On 29th April, 1880, Taschereau, J., refused to make 
an order for the issue of the writ.

On 3rd May, 1880, the writ was ordered to issue, on a 
subsequent application, by Henry, J., and, on the return of 
the writ, the petitioner was discharged from custody.

(17th June, 1880.)

[8. C. File No. 181.]

ROONEY v. ROONEY.

APPEAL from the Court of Appeal for Ontario (4 Out. 
App. R. 255).

Appeal entered, but never prosecuted.

(4th May. 1880.)
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I88G (S. V. File No. 182.|

THE NATIONAL INSURANCE CO. v. BLACK et al.

I/</>(■«/—Jnrimtirtinn—Amount in controvmy.

PETITION for leave to apfieal from the Court of Queen’s 
Bench, Province of Quebec, appeal side.

The action was instituted on 11th June, 1877, to recover 
$ 1.800, with interest from 10th November, 1876. and costs, 
and was dismissed in the Su fieri or Court District of 
Montreal.

On appeal the Court of Queen’s Bench reversed this judg­
ment and condemned1 the company, defendants, to pay 
#1,800, with interest from 18th July. 1877. which, at the 
date of the judgment, amounted to $261. and with costs, then 
amounting to $602.61). The ‘ r contended that the 
amount involved in the controversy upon the judgment 
appealed from thus amounted to $2.663.60. and that an 
appeal would lie to the Supreme Court of Canada. On appli­
cation to Mr. J('stick 'Monk, one of the judges of the court 
appealed from, the approval of the security for costs
on appeal was refused by him on the ground that the amount 
in controversy was less than $2,000.

The Supreme Court refused to entprtain the petition by 
way of appeal from the decision rejecting the security bond.

Petition dismissed.

(17th May, 1880.)

( See 24 L. C. Jur. 65.)

Qn

4473
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[S. C. File No. 199.] 1881

MOFFATT v. BELL.

APPEAL from the Supreme Court of New Brunswick.

Dismissed, with costs for want of prosecution.

(15th February, 1881.)

(See 9 X. B. Rep. 2<il ; 20 X. B. Rep. 121.)

fS. C. File No. 208.]

RAY et al. v. LOCKHART et al.

APPEAL from the Supreme Court of New Brunswick. 

Dismissed, with costs.

(11th April. 1881.)

(See 20 X. B. Rep. 129.)

|S. C. File No. 223.]

DOUTNEY v. RICHARD.

APPEAL from tl e Court of Queen’s Bench, Province of 
Quebec, appeal side (24 L. C. Jur. 30).

Dismissed, for want of prosecution.

( lltitli March. 1881.)



32 SUPREME COURT CASES.

1882 [S. C. File No. 225.]

WESTERN COUNTIES RAILWAY CO. AND ATTOR­
NEY-GENERAL FOR CANADA v. THE WINDSOR 

AND ANNAPOLIS RAILWAY CO.

APPEAL from the Supreme Court of Nova Scotia.

Dismissed, with costs without argument.

(2nd May, 1882.)

(Cf. I App. Cas. 178.)

(S. C. File No. 226.]

1881 KENWAY v. KERR.

APPEAL from the Court of Queen's Bench for Manitoba. 

Notice given : appeal never prosecuted.

(12th May, 1881.)

|S. C. File No. 228. |

In re CLARENCE BAULNE.

SUMMONS to shew cause why a writ of habeas corpus 
should issue upon a conviction bv the Police Magistrate for 
the City of Ottawa.

Order refused by Strong, J.

(3rd dune, 1881.)
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[S. C. File No. 840.] 1881

In rf .TAMES F. B. HF.LY.
APPLICATION for «Tits of habeas corpus and certiorari 

upon a conviction by -lamis Johnston, J.P., at Gloucester, 
in the County of Carleton, in Ontario.

Fiat for writs granted by Strong, .1.. on 10th August,
1881.

On liliug of the warrant of commitment and evidence, 
etc., the fiat was cancelled and the application refused by 
Strong, J.

(17th August, 1881.)

[S. C. File No. 844.]
SEWELL ft al. v. THE BRITISH COLUMBIA TOWING 

AND TRANSPORTATION CO. ft al.

MOTION to the Court for leave to appeal per saltum 
from the judgment of the Chief Justice of the Supreme 
Court of British Columbia, refused with costs.

Subsequently an appeal Jc piano was heard and decided 
en the merits.

(See » Can. S. C. R. 587.)
(85th October, 1881.)

[S. C. File No. 84fi.]
EVANS v. FLINN ft al.

APPEAL from the Supreme Court of Nova Scotia. 
Dismissed, for want of prosecution.

(10th October, 1881.)
c.—8
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1382 [S. ('. File No. 254.]

HUGHES v. HUGHES.

APPEAL from the Court, of Appeal for Ontario. 

Dismissed, for want of prosecution.

(2nd May, 1882.)

1881 [S. C. File No. 256.]

In be GEORGE MASON.

APPLICATION for writs of habeas corpus and cer­
tiorari upon a conviction by David Scott and R. C. W. 
MacCuaig, dJ.P., at the City of Ottawa.

Writs issued on the order of Foübnier, J., who, on the 
return of the writs, refused to discharge the prisoner.

(3rd Octoiler, 1881.)

1882 [S. C. File No. 263.]

MeOREEVY v. MARCHAND.

APPEAL from the Court of Queen’s Bench, Province 
of Quebec, appi-ai side.

Dismissed with costs for want of prosecution.

(20th February, 1882.)
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[S. C. File No. 270.]

In be POLLY HAMILTON.
Criminal law — Habeas corpus—Certiorari—Conviction—Keeping a

house of “ ill-fame "—Reviewing evidence—Construction of statute
—29 d SO Viet. c. 45, ss. 1. 5 (Can.)—R. 8. O. (1877). c. 70.
ss. 1, 8—Liberty of the subject.

Under the provisions of the Act, 29 & 30 Viet. ch. 45 (Can.), (R. S. 
O. 1877, ch. 70), it is the duty of the Judge of a Superior Court 
in Ontario, before whom writs of habeas corpus ad subjiciendum 
and certiorari are returned, to review and consider the evidence 
upon which the prisoner has been convicted, and to decide as to 
its sufficiency.

In the absence of proof that the person occupying a house knowingly 
kept therein persons of bad reputation or guilty of lewd conduct, 
general evidence that the keeper of the house was of evil reputation, 
or guilty of lewd conduct, is insufficient to support a conviction for 
keeping a bouse of “ ill-fame ” under the Act 32 & 88 Viet. ch. 
28 (D.), and its amendments.

The Queen v. Mosier (4 Ont. P. R. 64), and The Queen v. Levique 
(30 U. C. (j. B. 509), referred to.

(Note.—Cf. R. S. O. (1887) ch. 70, ss. 1. 5. and R. 8. O. (1897) 
ch. 83.88. 1, 5. The Act of 1866, 29 & 30 Viet. ch. 45 (Can.), was 
not consolidated in the Rev. Stats, of Can. 1886. See Sell. B. at p. 
2302. See also R. S. L. C, c. 95, ss. 22-26, Re Trcpanier (12 Can 
S. (’. R. Ill): Ex p. Macdonald (27 Can. S. C. R. 683). per 
filROUAR». at pp. 080-7. and Re Richard (38 Can. S. ('. R. 394.1 )

APPLICATION, before Mr. Justice Henry, in Cham­
bers, upon the return of writs of habeas corpus and certiorari, 
for the discharge of the prisoner from custody in the Com­
mon Gaol for the County of Carleton. in Ontario, upon the 
commitment of the Police Magistrate for the City of Ottawa, 
who sentenced her to a term of confinement in the Andrew 
Mercer Reformatory for Females.

The circumstances of the case are stated in the judgment 
of His Lordship. Mr. Justice Henry, now reported.

Mosgruve, appeared for the prisoner.

♦ Present : Mb. Justice Henry, in Chamber,.

1882
•March 9. 
•March 11.
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lb82 After hearing counsel on behalf of the prisoner. His
Lordship reserved judgment, and, on a subsequent day, 

Hamilton, ordered that the prisoner should be discharged from custody 
for reasons stated as follows:—

Henry, J.—The prisoner was on the fourth day of March 
instant, convicted by M. O’tlara, Esquire, Police Magistrate 
in and for the City of Ottawa—

For that she, the said Polly Hamilton, on the twenty-third day 
of February, A.I). 1882, at the City of Ottawa aforesaid, did unlaw­
fully keep a house of ill-fame contrary to the form of the statute In 
such case made and provided :

And for which offence she was, by the said Police Magis­
trate, adjudged
to be imprisoned in the Andrew Mercer Ontario Reformatory for 
Females for the Province of Ontario at Toronto, and there kept for 
the space of fifteen months.

On an application made to me on the sixth instant, by 
petition of the prisoner, attested to, setting forth amongst 
other things, that the
evidence taken against her before the police magistrate was not 
sufficient in law to support the said conviction,

I allowed a writ of habeas corpus to issue, and also a writ 
of certiorari, commanding the police magistrate in question 
to return the information, evidence, depositions, papers, 
commitment and proceedings before him taken in connection 
with the commitment and restraint of liberty of the prisoner.

The prisoner was brought before me under the former 
writ on the eighth instant, and the papers duly returned by 
the police magistrate. The prisoner was represented by coun­
sel. but no one appeared to oppose the discharge of the 
prisoner.

The two writs were issued under the provisions of the 
statute of Canada, passed in 186(1, intituled “ An Act for 
more effectually securing the liberty of the subject,” re­
enacted in the Revised Statutes of Ontario, chapter 70, page 
840:
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“ Whereas the writ of habeas corpus has been fourni bygexperi. 
ence to be nn expeditious end effectual method of restoring any 
person to his liberty who has been unjustly deprived thereof : and 
whereas, extending the remedy of such writ and enforcing obedience 
thereunto, and preventing delays in the execution thereof, will be 
advantageous to the public; and whereas the provisions made by an 
Act passed in England in the thirty-first year of King Charles the 
Second, intituled “ An Act for the better securing the liberty of the 
subject, and for the prevention of imprisonment beyond the seas,” 
only extends to cases of commitment or detainer for criminal or sup­
posed criminal matter.

Therefore* Her Majesty, by and with the advice and consent of 
the Legislative Council and Assembly of Canada, enacts as follows:

Section 1. Where any person shall bo confined or restrained of his 
or her liberty (except persons imprisoned for debt, or by process in 
any civil suit, or by the judgment, conviction or decree of any court 
of record, court of oyer and terminer, or general gaol delivery, or 
court of general sessions of the peace), any of the judges of either 
of the superior courts of law or equity may, and they are hereby 
required upon complaint made to them by or on behalf of the 
person so confined or restrained, if it appears by affidavit or affirma­
tion (in cases where by law an affirmation is allowed), that there 
is a probable and reasonable ground for such complaint, to award, in 
vacation time, a writ of habeas corpus a#/ subjiciendum under the 
seal of the court wherein the application is made directed to the 
person or persons in whose custody or power the party so confined 
or restrained is, returnable immediately before the person so award­
ing the same, or before any judge in chambers for the time being.

See also 29 & 30 Viet. ch. 45, s. 1 (D.).

Section 5 of the Act. 29 & 30 Viet. ch. 45 (I).), provides 
as follows:

In all cases in which a writ of habeas corpus shall he issued under 
the authority of this Act, or of the said Act of the thirty-first year 
of the reign of King Charles the Second or otherwise, it shall and 
may be lawful for the judge or court ordering the issuing of such 
writ, or for the judge before whom such writ shall be returnable, 
either in term time or vacation, to direct the issuing of a writ of 
certiorari out of the court from which such writ of habeas corpus 
shall have issued, directed to the person or persons by whom or by 
whose authority any such person shall be confined or restrained of his 
or her liberty, or other person having the custody or control thereof, 
requiring him to certify and return to any judge in chambers, or to 
the court as by the said writ shall be provided, all and singular the

1882

Hamilton.
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1882 evidence, depositions, convictions, and all proceedings had or taken, 
-—' touching or concerning such confinement or restraint of liberty, to the 
In he end that the same may be viewed and considered by such judge or 

amzlto . (.ourt> fln(j to tjie en(] sufficiency thereof to warrant such
confinement or restraint may be detennined by such judge or court.

The preamble clearly shows that the inte.ition of the 
legislature was to extend the remedy of the writ of habeas 
corpus that the provisions of thirty-first Charles the Second, 
as extending only “to cases of commitment or detainer for 
criminal or supposed criminal matter/’ were considered in­
sufficient. Section 5 was therefore enacted to extend the 
remedy by habeas corpus by providing for the return under 
writ of certiorari of
all and singular the evidence, depositions, convictions and all pro­
ceedings had or taken ... to the end that the same may be 
viewed and considered by such judge or court, and to the end that the 
sufficiency thereof to warrant such confinement or restraint, may be 
determined by such judge or court.

It is patent to my mind tliat it is not only the right, tînt 
the duty, of the judge to look at and consider the evidence, 
and decide as to the sufficiency of it. The Act was passed, 
as the preamble states, to extend the power and duty of the 
judge, and the object of his considering the evidence is un­
equivocally stated to be to ascertain the sufficiency of it.

I have but little to consider in regard to the policy of the 
enactment, but in view of the absolute power of a police 
magistrate to try, without the consent of the accused before 
him, not only misdemeanours, but felonies, involving the 
consequences of lengthened imprisonment and heavy fines, 
without any appeal from his conviction, it may have been 
properly considered that some review of his finding should, 
in the public interest, be provided.

In a case which came before me two years ago, I reviewed 
and considered the evidence upon which the conviction was 
had ; and finding it amounted to but hearsay of a very un­
satisfactory and loose character, I ordered the discharge of 
the prisoner. Previous to the statute of 1866, before re-
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ferred to, no such power existed, and possibly was found un- 1882 
necessary ; but since the passage of that statute two decisions 
under it have been given in the Court of Queen’s Bench in Hamilton. 
Ontario, one, in 1867, in the case of The Queen v. Mosier 
(1), and the other, in 1870, in the case of The Queen v.
Leveque (2).

In the former case the head notes are as follow s :
The Act 29 & 30 Viet. ch. 45, had in view end recognizes the 

right of every man committed on a criminal charge to have the opinion 
of a. judge of a superior court upon the cause of his commitment by 
an inferior jurisdiction.

The judges of the superior court are bound when a prisoner is 
brought before them under that statute to examine the proceedings 
and evidence anterior to the warrant of commitment, and to discharge 
him if there does not appear sufficient cause for bis detention.

Mr. Justice (now Chief Justice Wilson) in his judg­
ment in that case, puts the same construction that I have 
done on the fifth section of the Act. and says:

Adopting the views I expressed I cannot help holding that a 
judge is bound to examine the proceedings anterior to the warrant, 
to see if they authorize it; and if they do not. that he is bound to 
determine whether they warrant the detention, and if not to discharge

One of the head notes to the report of the latter cited 
case is as follows:

Semble—Proceedings having been taken under 29 & 30 Viet. ch. 
45 (1).), that the evidence might be looked at, and if so it was 
plainly insufficient in not shewing that the place in whicli she was 
found was within the statute, or that she was a common prostitute.

The witness in that case stated that—Last night, about nine 
o'clock, the defendant was with a soldier in the barrack yard, lie put 
her up against the wall and took up her clothes, and the soldier 
struck me.

That was strong circumstantial evidence, but was held 
insufficient.

Having determined that it is my duty to consider the 
evidence in this case I shall briefly do so.

(1) 4 Ont. P. R. 64. (2) 30 U. C. Q. H. 509.
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1882 The charge against the prisoner is “ for keeping a house 
of ill-fame.” It is so charged in general terms both in the 

Hamilton, information, in the conviction, and in the warrant of commit­
ment. Parties are tried liefore the police magistrate on the 
information against them. The evidence is therefore refer­
able to the charge or complaint made in it. The statute, 
however, allows that a party may be convicted for an offence 
not formally charged in the information. That, however, 
does not affect, this case, as the same offence is stated in the 
same words in both the information and conviction, and 
that, as I before said, is for keeping a house of ill-fame. 
Whether or not it be necessary to set out in the conviction 
the circumstances which are relied upon to constitute a 
house of ill-fame, as to which I here give no opinion, it is at 
all events necessary to prove them.

I have attentively considered the evidence in this case, 
and shall briefly review those parts of it in support of the 
charge as far as 1 consider necessary.

The first witness examined was William Deane, a con­
stable who said he knew the prisoner and her residence; that 
he was on duty for a month in that neighbourhood, and 
passed the house frequently at night; saw men go there be­
tween eleven o’clock at night and one in the morning; did 
not know the men; sawr cabs standing there, one at a time, 
on two occasions. The men went in twos, threes, and singly. 
There is no business carried on in the house. The prisoner 
and another girl stop there. He then speaks of being in the 
house but once, and that wras three months previous. The 
prisoner he found there alone. He does not say what he 
saw or heard there, and neither he nor any other witness 
describes the house in any wav or how it was furnished, or 
fitted up, or in what manner occupied. There is nothing, so 
far, in this testimony as to the character of the house. This 
is the substance of his evidence, except the statement,

The) {referring to the prisoner and Eva Rose) live by prostitution 
to the best of my knowledge.



SUPREME COURT CASES. 41

Su they might, and still even if evidence at all, which it 
is not, it is not evidence that the prostitution was carried on 
in that house. He says he speaks only from observing the 
men go there and what he heard.

Daniel O’Leary, sergeant-major of police, who laid the 
information, was the next witness examined. He seems to 
know nothing more of the house than the previous witness. 
Without further knowledge, how is a judge or jury to know 
that the men were there for illegal or improper purposes? 
Without such evidence what right has anyone in a judicial 
position to assume the guilt of the prisoner?

We cannot convict anyone of a criminal offence by proof 
of circumstances which do not necessarily shew guilt. We 
are to construe doubtful transactions in favour of innocence. 
This witness again, like Deane, says the prisoner and Eva 
Rose lived bv prostitution, but lie admits he knows nothing 
but from hearsay.

The bad reputation of the prisoner and Eva Rose is fur­
nished altogether by hearsay statements. In some of the 
United States general evidence of public notoriety has been 
allowed in prosecutions for the keeping of bawdy houses. 
The meaning of that term is, however, well understood, and 
the term is a technical one. The term “ill-fame” is one, 
however, not so well defined. It is used as another term foi 
bawdy-house, hut it may properly lie understood by many 
as being a disorderly house, where persons of loose conduct 
and habits meet solely for drinking, gambling, and other 
evil practices, other than those in bawdy houses. When, 
therefore, a witness uses the term generally it may admit of 
more than one construction, and one witness may construe 
it differently from another. Before evidence in general 
terms, as to the charge of keeping a house of ill-fame, is 
of value, it should be ascertained how the witness intended 
it to be applied, and what he meant by the term. A woman 
may have a bad reputation, hut proof thereof is not sufficient 
to convict her of keeping a house of ill-fame, nor would 
evidence that she herself was guilty of lewd conduct he suflfi-

INK‘2

Hamilton.
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18X2 cient unless her house was otherwise a disorderly house. In
In^Ïk n '’harge of that kind it is necessary to shew that she know-

Hahiltox. inglv kept in her house others who were similarly guilty.
The only evidence in support of that position is that in re­
spect of Eva Rose. That evidence, however, does not shew 
any improper conduct on her part after she went to reside 
with the prisoner. She might have lived by prostitution for 
ten years previously, but that could not affect the prisoner 
without proof of knowledge hy her of the fact, and that with 
her knowledge she was guilty of lewd conduct in her house. 
Vot a scintilla of evidence appears, however, on that im­
portant point. In other important particulars the charge was 
unsustained hy the evidence.

In this case the circumstances, as far as the evidence 
goes, are not actually inconsistent with the conclusion of 
guilt, but in the first place the facts proved are per se in­
sufficient. and in the next they are not inconsistent with any 
ether rational conclusion than that the prisoner is guilty. 
As to the latter there is a total failure.

Sir William Russell in his work on Crimes. Vol. 3, p. 
215, says:

There is no difference between civil and criminal cases witli refer­
ence to the modes of proof by direct and circumatantial evidence, 
except that in the former, where civil rights are ascertained, a less 
degree of probability may be safely adopted as a ground of judgment 
than in the latter, which affect life and liberty.

There is, however, another presumption of law that is 
important, to be always remembered when judicially con­
sidering a criminal charge, hut whieh is sometimes forgotten, 
and that is the presumption of law that arises in favour of 
innocence until the contrary is proved. The proof of the 
contrary in this rase is in my opinion wholly defective.

The desire for shutting up of houses of ill-fame or dis­
orderly houses in any community, and for the prevention of 
crime generally, is highly commendable, and should be
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seconded by all legal means, and by the aid of all judicial 
officers of ever)' rank, hut it must be done in such a way as 
not to violate most valuable and important principles and 
rules of evidence upon which depend the safety of life, 
liberty and property.

Having thus stated my views in this matter, I have 
only to add that I think the evidence insufficient tn warrant 
the conviction and restraint of liberty of the prisoner, and 
that she is, in my opinion, entitled to lie discharged from 
custody.

Prisoner discharged from custody.

1882

Hamilton.

[S. C. File No. 272.]

In’ re THE QUEBEC TIMBER COMPANY.

1882

•Match 27. 
•March 3<>.

Constitutional law—legislative jurisdiction—Incorporation of trading 
companies—Foreign corporations- Judicial opinions on references 
—Private rights— JjS Viet. c. 119 (/>.).

It is inexpendient that opinions should be given upon matters re­
ferred for examination and report under the provisions of the 
Supreme and Exchequer Courts Ant. where the questions may 
affect private rights that may come before the court judicially, 
and which ought not to be passed upon without a trial.

The objects for which the company in question was incorporated, by 
the statute 45 Viet. ch. 110. are within the jurisdiction of the 
Canadian Parliament, and are out of the exclusive jurisdiction 
of provincial legislatures, and consequently such a comptmy may 
be incorporated by Parliament.

REFERENCE made by resolution of the Senate of Can­
ada, on 24th March, 1882, under the provisions of section 53

* Present: Sir William Ritchie. C.J., and Fournier, Henry, 
Taschereau and Gwynne, JJ.
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1882

The «jmHEi 

Company.

i'f “ The Supreme and Exchequer Courts Act.” 38 Viet. ch. 
11 (R. 8. C. c. 135, s. 38).

A hill intituled “ An Act to incorporate the Quebec Tim­
ber Company (Limited)," for the incorporation of a manu­
facturing and trading company with powers to transact 
business throughout the Dominion of Canada, was referred 
b.v the Select Committee of the Senate of Canada on Stand­
ing Orders and Private Bills to a sub-committee, which re­
commended that the Senate should, under its 55th rule, 
refer the matter to the Supreme Court of Canada.

On motion, it was ordered that the said report should be 
adopted, and the hill referred as recommended.

The reference was accordingly made and transmitted for 
examination and report thereon, and more particularly upon 
the questions following:—

“ 1. Whether a company already incorporated under the 
‘ Companies Act of 1862 to 1880,’ of the Imperial Parlia­
ment, for the purposes mentioned in the bill, has a legal 
corporate existence in Canada : and, if so. whether a second 
corporate existence can, upon its own application as a com­
pany, be given to it by the Canadian Parliament?

“2. Whether the objects for which incorporation is 
sought, arc such as take the hill out of the exclusive jurisdic­
tion of the Legislature of the Province of Quebec ?”

The Court, having examined the bill, and taken it into 
consideration, reported thereon to the Senate as follows:—

As to the first part of the first question submitted, 
namely. “ Whether a company already incorporated under 
‘ The Companies Act of 1862 to 1880,’ of the Imperial Par­
liament, for the purposes mentioned in the bill, has a legal 
corporate existence in Canada?” The court pray to be 
excused from answering this question, on the ground that
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the question affects private rights which may come before it 188*2 
judicially, and which ought not to be passed upon without 
a trial. The Quebec

Company.
As to the second part of the question, “ Whether a second 

corporate existence can, upon its own application as a com­
pany, lie given to it by the Canadian Parliament?”—this 
court presumes means—Whether the Dominion Parliament 
can give the company corporate existence in Canada? The 
court are of opinion that the Dominion Parliament can in­
corporate such a company for objects coining within the 
jurisdiction of the Parliament of the Dominion.

And, as to the second question (above recited) :—

The court are of the opinion that the objects mentioned 
in this bill are within the jurisdiction of the Dominion Par­
liament, and are out of the exclusive jurisdiction of the 
Legislature of the Province of Quebec.

The report was duly transmitted to tlie Clerk of the 
Senate, together with a copy of the articles of association of 
the company, and the company was, subsequently, incor­
porated by the statute, ch. Ill) of the Acts of the Parliament 
of Canada, passed in 1882, 45th Victoria.

[S. C. File No. 273.] ,882

McGREEVY v. PERRAULT.

APPEAL from the Court of Queen’s Bench, Province 
of Quebec, appeal side.

Dismissed, for want of prosecution.

(5th April, 1882.)
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[S. C. File No. 277.]

THE QUEEN v. T. STEWART.

APPEAL from the Exchequer Court of Canada.

The appeal depended upon the same evidence and cir­
cumstances as the appeal in the case of The Queen v. McLeod 
(1), the cases were heard together, and the appeals allowed 
with costs.

The reasons of the Court arc reported in the case of 
The Queen v. McLeod (1), above referred to.

(30th April, 1883.)

[S. C. File No. 278.]

THE QUEEN v. HELIWELL.

APPEAL from the Exchequer Court of Canada.

The appeal depended upon the same evidence and circum­
stances as the appeal in the case of The Queen v. McLeod 
(1), the eases were heard together, and the appeals allowed 
with costs.

The reasons of the court are reported in the case of 
The Queen v. McLeod (1), above referred to.

(30th April, 1883.)

(1) 8 Can. S. C. R. 1.
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[S. C. File No. 379.]

THE QUEEN v. MURPHY.

APPEAL from the Exchequer Court of Canada.

The appeal depended upon the same evidence and cir­
cumstances as the appeal in the case of The Queen v. McLeod 
(1), the cases were heard together, and the appeals allowed 
with costs.

The reasons of the court are reported in the case of 1 he 
Queen v. McLeod, above referred to.

(30th April, 1883.)

[S. C. File No. 380.]

THE QUEEN v. MACDONALD.

APPEAL from the Exchequer Court of Canada.

The appeal depended upon the same evidence and circum­
stances as the appeal in the case of The Queen v. McLeod 
(1), the cases were heard together, and the appeals allowed 
with costs.

The reasons of the court are reported in the case of The 
Queen v. McLeod (1), above referred to.

(30th April, 1883.)

1883

(1) 8 Con. S. C. R. 1.
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1882

‘May. ■' 
May 10.

[S. C. File No. 281.]

In be CANADA PROVIDENT ASSOCIATION.

Legialative juriadiction—Conatitutionol law—Companiee—Private bill
—Property ami civil right»—Construction of atatute—B. N. A.
Act, mi, s. 92—45 Viet. c. 107.

The objecta of the Act to incorporate the “ Canada Provident Associa- 
tion ” (45 Viet. ch. 107 (D.) ), for carrying on business as a 
mutual benefit society throughout the Dominion of Canada do not 
fall within the class of subjects allotted to the provincial legisla­
tures under sect ion 02 of the “ British North America Act, 1807.”

Per Ritchie. C.J., and Fournier, J.—There may be a doubt as to 
whether so much of the first section of the Act a* -nables the 
company to hold and deal in real estate beyond whit may be re­
quired for their or u use and accommodation, or so much of the 
second section as enacts that certain funds shall be exempt from 
execution for the debt of any member of the association, could be 
iutra vire» of the Parliament of Canada.

REFERENCE from the Senate of Canada (2), to the 
Supreme Court of Canada for their opinion, whether the 
hill for the incorporation of the-“ Canada Provident Associa­
tion ” is not a measure which falls within the class of sub­
jects allotted to provincial legislatures under section 92 of 
the “ British North America Act, 1867.”

The hill, as submitted to the court, was in the terms of 
the Act subsequently enacted as chapter 107 of the Statutes 
of Canada for the year 1882 (45 Viet.).

Their Ixirdships, the judges of the Supreme Court of 
Canada, transmitted the following opinions (3) :—

Strong, Henry, Taschereau and Gwynnb, JJ.—We 
are of opinion that the hill intituled, “ An Act to Incorporate 
the ‘ Canada Provident Association,’ ” referred by the

(2) Senate Journals, 1882, p. 273.
(3) See Senate Journals, 1882, pages 301-302.

• Present : Sir William Ritchie, C.J., and Fournier, Strong. 
Henry, Taschereau and (Iwynne, JJ.
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Honourable the Senate for the opinion of the Supreme 1882 
Court, is not a measure wliich falls within the class of sub- 7n 
iects allotted to provincial legislatures, under section 92 of Canada
' . . . rBOVlDBNTthe “British North America Act, 18(1<. Association.

The Chief Justice and Fournier. J.—We think the 
bill intituled “ An Act to Incorporate the ‘Canada Provident 
Association,’” having for its objects the carrying on of busi­
ness and operating throughout the Dominion of Canada, is 
a measure which does not fall within the class of subjects 
allotted to provincial legislatures, under section 92 of the 
British North America Act, 18(17.”

But we are not, in the very short time allowed us for 
consideration, prepared to sav that so much of section one 
as enables this company to hold and deal in real estate, beyond 
what may be required for their own use and accommodation, 
or so much of section two as enacts that,
such fund or funds shall be exempt from execution for the debt of 
any member of the association, and shall not be liable to l»e seized, 
taken or appropriated by any legal or equitable process to pay any 
debt or liability of any member of the association.
are intra rires of the Parliament of Canada.

We think, before a positive opinion is expressed on these 
clauses, the matter should he argued before the court.

Opinion transmitted according///.

(S. C. File No. 304.] 1882

In re ALEXANDER McKINNOX.

PETITION for writs of habeas corpus and certiorari 
upon a conviction by James Johnston. Esq., J.P., at Glou­
cester, in the County of Carlcton, in Ontario.

The writs issued on order of Fournier, J., and. on the 
return, the prisoner was discharged from custody.

(4th October, 1882.)
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1883 [8. C. File No. air;.]

MUIR v. HKTTj ESQUIMAU' ELECTION CASE. 

APPEAL from the Controverted Elections Court. 

Notice of appeal given : appeal never prosecuted.

(8th January, 1883.)

[8. C. File No. 33(1.]

BANK OF NOVA SCOTIA kt al. v. CTTNDALL.

PETITION for leave to appeal from the Supreme Court 
of Prince Edward Island.

Notice given, hut apjiea! never prosecuted.

(10th February, 1883.)

fS. C. File No. 347.]

WOOD v. SMITH.

APPEAL from the Supreme Court of Nova Scotia. 

Appeal withdrawn.

(24th October, 1883.)

(See 16 N. B. Rep. 37.)
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[S. C. Files Nos. 349 and 353.]

GEXEV1EVRE v. CHARLEROI S.

APPEALS from the Province of Quebec entered.

Orders granted by Foi imiai, J„ allowing eighteen copies 
of “ Cases " to be tiled, by consent of parties.

Appeals never prosecuted.

( 11th and 16th April, 1883.)

|S. C. File No. 354.]

BELL v. LEE.

APPEAL from the Court of Appeal for Ontario (8 Out. 
App. R. 185).

Entered, but never prosecuted.

(5th October, 1883).

[S. C. File No. 35fi.]

In he EMMA OUELETTE.

SUMMONS to shew cause why a writ of habeas corpus 
should not issue upon a conviction bv the Police Magistrate 
for the City of Ottawa.

Order refused hv Henry. J.

(5th May, 1883.)

51

1883
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1883 [S. C. File No. 357.]

DOYLE v. JACKSON; SOUTH NORFOLK ELECTION 
CASE.

APPEAL from Controverted Elections Court (Province 
of Ontario).

Entered, but never prosecuted.

(Util October, 1883.)

(S. C. File No. 3110.]

DkbBARHES v. TRHJMAIN. 

APPEAL from the Supreme Court of Nova Scotia. 

Entered, but never prosecuted.

(27th July, 1883.)

(Sec lfi X. S. Rep. 215.)

| S. C. File No. 301.]

DICKIE v. THE MERCHANTS MARINE INSURANCE 
COMPANY OF CANADA.

APPEAL from the Supreme Court of Nova Scotia (10 
N. S. Rep. 244).

Dismissed with costs.

(3rd November, 1883.)
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[S. C. File No. 366. ] 1883

In he WILLIAM JOHN LOGAN.

SUMMONS to shew cause why a writ of habeas corpus 
should not issue.

Writ refused by Henry, J. Subsequently a summons was 
issued to shew cause why the prisoner should not be admitted 
to bail and a writ issued, but no further proceedings were 
taken.

(24th July, 1883.)

[S. C. File No. 377.]

CORBITT v. RAY.

APPEAL from the Supreme Court of Nova Scotia (16 
N. S. Rep. 407).

Case on appeal entered, but never prosecuted.

(4th September, 1883.)

(S. C. File No. 381.]

fill,BERT v. DOE <1. SIMONDS.

APPEAL from the Supreme Court of New Brunswick 
(22 N. Rep. 576).

Case on appeal entered, hut never prosecuted.

(9th Octolmr. 1883.)
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[S. C. File No. 392.]

THE QUEEN AND MANNING, 'MCDONALD, Mc- 
LAREN & CO.

ORDER by the Chief Justice, appointing Alexander H. 
Light, of the City of Quebec, Engineer of Government Rail­
ways of the Province of Quebec, third arbitrator, in the 
arbitration between Her Majesty The Queen, represented by 
the Hon. J. H. Pope, Minister of Railways and Canals, and 
Manning, McDonald, McLaren & Co., to be had in pur­
suance of certain orders in council, and an agreement of 
reference in respect to a contract for the construction of 
section B of the Canadian Pacific Railway.

(23rd November, 1883.)

[S. C. File No. 401.]

GATÆREATH et al. v. MEYER.

APPEAL from the Supreme Court of British Columbia. 

Entered, but never prosecuted, 

filth January. 1884.)

[S. C. File No. 412.]

VACHON v. BUREAU.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Case and factums filed, hut appeal not further prosecuted. 

(18th February, 1884.)
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|S. C. File Xo. 415.]

PARSONS v. MACLEAN.

APPEAL from the Supreme Court of Nova Scotia (17 X. 
S. Rep. 45).

Case withdrawn after inscription for hearing.

(10th November, 1884.)

[S. C. File No. 410."]

PEER et al. v. McNABR.

MOTION for leave to appeal from the Court of Appeal 
for Ontario (32 V. C. C. P. 545). refused.

(22nd February, 1884.)

|S. C. File No. 43fi.]

CHARDv JELLETT.

APPEAL from the Court of Appeal for Ontario. 

Dismissed, for want of proaecution.

(lllth .Tune, 1884.)

[S. C. File Xo. 447.]

Ix tit: FRANCIS MONTGOMERY.

PETITION for writ of habeas corpus upon the convic­
tion by J. Horsey and Charles Desjardins, Esqs., J.t.P. 
Writ ordered to issue bv Sraoxo. .1., anil, on return, the 
p-'soner was discharged.

(31st Ju!) 1884.)

1884.
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1884 • |S. C. File No. 451.]

WATSON v. GREEN et al.

APPEAL from the Court of Appeal for Ontario (10 Ont. 
App. R. 113).

'Phe appeal was argued on 1th December, 1884, and judg­
ment was reserved, but no judgment appears to have been 
rendered.

(4tli December, 1884.)

fC. C. File No. 464.]

MOLSONS BANK v. THE ST. LAWRENCE AND 
CHICAGO FORWARDING COMPANY.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Dismissed, for want of prosecution.

(17th September, 18811.)

1884 [S. C. File No. 476.]

In re ALEXANDER JOHNSTON.

PETITION for a writ of habeas corpus upon the commit­
ment bv three justices of the peace for the United Counties 
of Prescott and Russell.

On return of the writ, Henry. refused Vo discharge tie 
petitioner.

122nd November. 1884.)
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[S. C. File No. 477.] 1881

In he RAPHAEL SUPERIOR.

PETITION for a writ of habeas corpus on the commit­
ment by three justices of the peace for the United Counties 
of Prescott and Russell

On return of the writ the petitioner was admitted to bail 
by order of Henry, J.

(22ud November, 1884.)

[S. C. File No. 508.]

In he JENNIE BATES.

PETIT ION for writs of habeas corpus and certiorari upon 
tiie commitment by the Police Magistrate for the City of 
Ottawa.

Writs issued on order of Henry. ,1.

On return of the writs the petitioner was discharged by 
Henhy, J.

(28th February, 1885.)

[S. C. File No. 518.]

HENRY v. WATEROUS ENGINE WORKS COMPANY.

APPEAL from the Court of Queen’s Bench for Manitoba 
(2 Man. L. R. 189).

Dismissed, for want of prosecution.

(lfith May, 1885.)
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[S. C. File No. 588.]

BARRAS t. CITY OF QUEBEC.

APPEAL from the Couri of Queen’s Bench, Province of 
Quebec, appeal side (11 Q. L. R. 48).

Dismissed, for want of prosecution.

(18th January, 1886.)

fS. C. File No. 583.]

IRVINO v. HAMILTON.

APPEAL from the Supreme Court of Rritish Columbia.

Notice of motion given, but no further proceedings were 
taken.

(86th March. 1885.)

fS. C. File No. 589.]

THE QUEEN v. LECLERC.

APPEAL from the Exchequer Court of Canada.

After inscription for hearing, the appeal was withdrawn. 

( 89th May. 1885.)
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|S. C. Kile Vo. 530.1

THE QUEEN v. DORIOX.

APPEAL from the Exchequer Court of Canada.

After inscription for hearing, the appeal «as withdrawn. 

(88th May, 1885.)

[8. ('. Kile No. 531.J

THE QUEEN v. BOUItRASSA.

APPEAU from the Exchequer Court of Canada.

After inscription for hearing, the appeal was withdrawn. 

(88th May. 1885.)

|S. C. Kile No. 538.1

THE QUEEN v. RAYMOND.

APPEAL from the Exchequer Court of Canada.

After inscription for hearing, the appeal was withdrawn. 

(88th May. 1885.)

18. C. Kile No. 533.1

THE QUEEN v. MARQUIS.

APPEAL from the Exchequer Court of Canada.

After inscription for hearing the appeal was discontinued. 

(30th June, 1885.)
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1885 [S. C. File No. 535.]

DAVIES v. LUMSDEN ki al.

APPEAL from the Court of Appeal for Ontario (11 Out. 
App. 11. 585).

Case ou appeal ente real, but never prosecuted.

(1st June, 1885.)

[8. C. File No. 53(i.]

PATERSON v. THOMSON.

APPEAL from the Queen's Bench Division, High Court 
of Justice for Ontario (!) Ont. App. R. 386).

Dismissed, for want of proseeution.

(24th June, 1885.)

| S. C. File No. 549.]

THE CANADIAN LAND AND EMIGRATION COM­
PANY v. THE MUNICIPALITY OF DYSART,

ET AL.

APPEAL from the Court of u- Ontario (12 Ont.
App R. 80).

Case on appeal entered, hut never prosecuted.

(24th July, 1885.)

04
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|S. C. File No. 559.J

STAIRS v. CURRIE; “THE RECORD.” 

APPEAL from the Supreme Court of New Brunswick. 

Settled between the parties and withdrawn.

( 24th February, 1886.)

[S. C. File No. 564.]

THE WESTERN ASSURANCE COMPANY v. THE 
CITY OF HALIFAX.

APPEAL from the Supreme Court of Nova Scotia (18 
N. S. Rep. 387).

Dismissed, with costs.

(18th November, 1887.)

[S. C. File No. 565.]

THE OCEAN MUTUAL INSURANCE COMPANY v. 
THE CITY OF HALIFAX.

APPEAL from the Supreme Court of Nova Scotia.

Dismissed with costs.

bl

(18th November. 1887.)
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1887 [S. C. File No. 566.]

THE PROVIDENCE WASHINGTON INSURANCE 
COMPANY v. THE CITY OF HALIFAX.

APPEAL from the Sunreme Court of Nova Scotia.

Dismissed, with costs.

(18th November, 1887.)

[S. C. File No. 567.]

THE LONDON AND LANCASHIRE FIRE INSUR­
ANCE COMPANY OF LONDON v. THE CITY 

OF HALIFAX.

APPEAL from the Supreme Court of Nova Scotia.

Dismissed, with costs.

(18tli November, 1887.)

[S. C. File No. 568.]

JONES et al. v. THE CITY OF HALIFAX. 

APPEAL from the Supreme Court of Nova Scotia. 

Dismissed, with costs.

(18th November, 1887.)
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| S. C. File No. 578.] 1

£__
McDonald v. mxtrbay.

APPEAL from tlie Court of Appeal for Ontario (11 Out.
App. K. 101).

Appeal inscribed for hearing, hut not further prosecuted.

( 1st February, 1886.)

[S. C. File No. 586.]

'MACDONALD v. McCALL.

APPEAL never prosecuted, after notice filed.

(Set* McCall v. Macdonald (13 Can. S. C. U. 247). 

( 18th January, 1886.)

18. C. File No. 594.]

JOHNSON v. THE CONSOLIDATED BANK OF
CANADA.

APPEAL nom the Court of Queen’s Bench, Province of 
Quebec, appeal aide.

Dismissed for want of prosecution.

(6th February, 1886.)
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[S. C. File No. 696.]

JOHN SCOTT v. THE QUEEN.

APPEAL from the Court of Queen'» Bench, Province of 
Queliee, on a reserved case.

Dismissed on default of appearance for tile appellant. 

.(20th March. 1886.

| S. C. File No. 60$.]

PAINT v. McLEAN.

APPEAL from the Supreme Court of Nova Scotia (3 N. 
S. Dec. 316).

Dismissed, with costs for want of prosecution.

(6th April. 1886.)

| S. C. File No. 606.]

GOSSELIN v. THE QUEEN.

APPEAL from the Exchequer Court of Canada.

Appeal inscribed for hearing and subsequently abandoned. 

(29th December, 1885.)
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| S. C. File No. 612.]

I\ UK HUGH ( ALKY.

APPLICATION for a writ of habeas corpus upon the 
commitment of Jeremiah Travis. Esq., stipendiary magistrate 
for the North-West Territories of Canada, for contempt of 
court.

After filing of the petition and exhibits, proceedings were 
not further prosecuted.

(27th March, 1886.)

18. C. File No. 617.]

MCNRO ET AL. V. BRICE.

APPEAL from the Court of Appeal for Ontario (12 Ont. 
App. R. 453).

The case was inscribed for hearing, and no one appearing 
for either of the parties, the case was struck off the list. 
No further proceedings were taken.

(27th May, 1886.)

| S. C. File No. 625.] 1NS7

DARLING v. RYAN.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

A motion to quash the appeal was refused (Cass Dig. 2 
ed., 435).

The respondent subsequently filed a factum and no further 
proceedings were taken.

(8t.h January. 1887.)
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1886 [8. C. File No. 627.]

tt THE CANADIAN PACIFIC RAILWAY CO. v. 
CONMEE & Mclennan.

ON APPEAL FltOll THE COI'KT OF APPELAI. FOU 
ONTARIO.

Appeal—Jurimliitinn — Order tor slay of proceeding* — Matter of 
procedure—Judgment delivered out of court—Practice.

APPEALS from two judgments of the Court of Appeal 
for Ontario ordering stay of proceedings in actions taken 
by the appellants.

Motions to (piasli the appeals, on the ground that the 
orders were merely matters of procedure, and not in tin- 
nature of final judgments, were on 22nd June, 188b, 
and judgments reserved to admit of the filing of written argu­
ments by the parties.

It appeared, later on, that there was urgent necessity for 
pronouncing judgment upon the motions at an early date, 
and on 22nd September. 188(5, the Chief Justice and judge> 
who had heard the arguments, transmitted opinions to the 
Kegistrar of the court, by mail and telegraph, the. majority 
being of opinion that the appeals should he quashed for want 
of jurisdiction.

Fournieh. J., dissented.

Nothing further was done in respect to these appeals till 
2nd October. 1888, when on motion before the court, in 
hanro. for the entry of judgments in conformity with the 
opinions so expressed, it was ordered that formal judgments 
should he entered quashing the appeals with costs for want of 
jurisdiction.

Appeals quashed with costs.

* Present : Sir William Ritchie. C.J.. and Fovrnier. Stronc, 
Taschereau and G Wynne, JJ.

3
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LS. C. File No. 6*8.J

In un .IOHN H. VV. CADDY.

I'KTITION for a writ of hulicas corpus refuse* by 
Tahiti kheau, J.

Subeequontly a motion for leave to appeal from this 
decision was refused by the court.

(ZOth May, 1880.)

[S. C. File No. 629.J

STARNES et al. v. IfOSS.

APPEAL from the Court of Queen's Bench. Province of 
Quebec, appeal side.

Dismissed, without costs, by («Wynne. J., for want ol 
prosecution.

(7th June, 1886.)

[S. C. F’ile No. 634.]

ANCHOR MARINE INS. CO. v. ALLEN.

APPEAL from the Court of Queen’s Bench, appeal side 
(13 Q. L. R. 4), Province of Quebec.

The appeal was first submitted on factions. Subsequently 
supplementary factions were filed, by leave of the court, and 
it was ordered that counsel should be heard. The appeal wa< 
not further prosecuted.

1886

1887
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| S. C. Pile No. 631). j

THE UNION BANK OF LOWER CANADA v. THE 
HOCHELAUA BANK.

APPEAL from tlu* Court of Queen’s Beni h, Province of 
Quebec, appeal side.

Dismissed, with costs.

(18th March, 1889.)r
(See 14 R. !.. 410; 12 Legal New», 1Î9.)

|S. C. File No. 656.]

HARDY kt al. v. THE MASSEY MANUFACTURING 
< OMPANY.

APPEAL from the Court of Appeal for Ontario.

Struck off list of inscriptions without costs, hy consent. 

(16th March, 1887.)

| S. C. File No. 663. )

THE QUEEN \. DAVIE. 

APPEAL from the Exchequer Court of Canada. 

Inscribed for hearing but never prosecuted.

(13th January, 1887.)
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IS. C. Kill- No. 673.J

THE QUEEN v. (1USTAVVS B. WHltiHT. 

APPEAL from the Exchequer Court of Canada. 

Judgment appealed from reversed.

(33rd November, 1891.)

[S. C. File No. 673.]

THE QUEEN v. EBERTS. 

APPEAL from the Exchequer Court of Canada. 

Judgment appealed from reversed.

(33rd November, 1891.)

[8. C. File No. 674.]

THE QUEEN v. PERRY et al. 

APPEAL from the Exchequer Court of Canada. 

Judgment appealed from reversed.

(33rd November, 1891.)

[S. C. File No. 675.]

THE QUEEN v. MARTIN et al. 

APPEAL from the Exchequer Court of Canada. 

Judgment appealed from reversed.

(33rd November, 1891.)

1891
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1887 [S. C. File No. 679.]

WISE v. TUTTLE et al.

APPEAL from I lie Supreme Court of British Columbia. 
Case not filed.

Motion to dismiss appeal dismissed by Gwynne, J.

No further proceedings taken.

( 3rd May, 1887.)

[S. C. File No. 691.]

STAR KIDNEY PAD COMPANY v. McCARTHY. 
APPEAL from the Supreme Court of New Bntnswick. 
Case settled between the parties.

(3rd May, 1887.)
(See 83 N. B. Rep. 83; 84 N. B. Rep. 95.)

1889 [S. C. File No. 698.]

GRIFFIN v. MoDOUGALL et al.

APPEAL from the Supreme Court of Nova Scotia (19 
N. S. Rep. 854).

A motion to quash the appeal on the ground that it was 
asserted from a judgment which was, in its nature, inter­
locutory only, was withdrawn.

A suggestion bv the appellant was filed notifying the death 
of one of the respondents, and praying that the appeal might 
be continued against the surviving respondent.

No further proceedings taken.

(83rd January, 1889.)
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| S. C. File No. <104.J

In hi: PH I UP CURLEY.

Criminal lair—Summary convictions and orders Trocedure by ma g is- 
fra fra—Delay in issuing eommitment—Term of imprisonment— 
Commencement of sentence—32 d 33 Viet, r. 23- -** Canada Tem­
perance Act, ISIS ’ —32 A 33 Viet. e. 31.

The Chief Justice of Prince Edward Is laud had refused to discharge 
the prisoner from custody on the ground that he had been arrested 
and was confined under a commitment issued after the expiration 
of two months from the date when he was convicted and sentenced 
to a term of two months' imprisonment. A subsequent application, 
by summons, in the Supreme Court of Canada, to shew cause why 
a writ of habeas corpus should not issue and the prisoner be dis­
charged, which was supported on similar grounds, was refused by 
Ilis Lordship Mb. Justice Hexby.

(Cf. Ex parte Smitlieman (30 Can. S. C. R. 18Ü).

APPLICATION for the issue of a writ of habeas corpus 
upon the commitment of the applicant by the stipendiary 
magistrate, at Charlottetown, P.E.I., taken by way of appeal 
from the judgment of the Chief Justice of Prince Edward 
Island, refusing to discharge the prisoner from custody.

The prisoner was convicted on the 15th of October. 1880, 
for a third offence against the provisions of the “ Canada 
Temperance Act, 1878/* and was, on the same day, sentenced 
to he imprisoned in the Common (Jaol of Queen’s County, 
P.E.I., for the period of two months, bv the stipendiary 
magistrate for the City of Charlottetown, P.E.I. Upon the 
said conviction, an order nisi was issued by the Chief Justice 
ol Prince Edward Island, directed to and served on the said 
stipendiary magistrate, in another case under the same statute 
against the same defendant for a similar offence, requiring 
him to shew cause why a writ of prohibition should not issue 
staying all further proceedings in the matter of said prose­
cution on the ground that his appointment as such sti|K*n- 
diary magistrate was illegal, and that all acts done by him in

1887
•April lift, 27. 

•May 4.

• Present : Mr. Justice Henry, in Chambers.
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lss7 virtue of such an office wore irregular, null and void, and
In hk s,'<* m'd< r nisi likewise ordered tile stay of all proceedings

Cckmcv. by him pending the judgment upon the rule. The magis­
trate, accordingly, without admitting the defendant to bail, 
refused to issue a commitment, upon his said conviction, un­
til after the said rule had been argued before the court.

An order was made discharging the rule, when, on 28th 
February, 1887, the magistrate issued his warrant of com­
mitment. and on 17th March, 1887, the was
arrested under the warrant of commitment so issued, and 
committed to gaol to serve the term of imprisonment to which 
lie had lieen sentenced, on the 15th of October, 188(5.

Vpon his arrest the prisoner obtained the issue of a writ 
of habeas corpus, under which he was brought up before the 
On n r Jmici: of Prince Edward Island, and his discharge 
prayed for on the ground that, at the time of hisyirreat, tin 
term of imprisonment to which he had lieen sentenced had 
expired, as the period of imprisonment should he reckoned 
from the date of the conviction, and not from the date when 
lie was arrested and taken into custody. After bearing 
counsel on this application, the Chief Justice, on 2<5th March, 
1887, discharged the writ, and ordered that the prisoner 
should be remanded to the custody of the gaoler to serve out 
the remainder of his term.

The learned Chief Justice stated his reasons for judgment, 
as follows:

“ Palmer. C.J.—The Dominion statute. 32 & 33 Viet, 
ch. 29, as its title declares, is passed respecting procedure in 
criminal cases. Sections 2 to 7, inclusive, regulate the pro­
cedure before justices of the peace, and the latter section 
declares what the procedure shall he before justices of the 
peace out of sessions ; first, bv the existing statute in relation 
to persons charged with indictable offences; and. secondly, 
by the existing statute in relation to summary convictions 
and orilors: thus pointing out two statutes already in force,

5442
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which, together with the five «(‘étions next preceding said 
m-(lion 7. me to regulate the procedure before justice» of the

•* Section 7 expressly provides that, in the following nt 
these two existing statutes, tile justices of the peace in their 
procedure must he

subject to any sppeinl provision contained in any Act relating i" V 
particular offence with which the offender is charged.

The statute, having thus provided for the manner of pro­
cedure before justices of the peace, then, by its 8th and 
consecutive following sections, proceeds to set forth the 
mode of procedure in the higher courts of law: the process 
of indictments, trial bv jury, challenges of jurors, witnesses, 
variances in records. *», new trials, punishments, peni­
tentiary. etc., until it arrive? at the 01st section, which pro­
vides :—

The period of imprisonment in pursuance of any sentence shall 
commence on and from the day of passing any s - fence, but no time 
during which the convict may lie out on hail sli.nl reckoned ns part 
of the term of imprisonment to which he is n* need.

“This section, therefore, evident!' pears to belong to 
criminal proceedings of the highc .iss. and those when 
< «inducted in the higher courts, and l think was not intended 
to he nor is it incorporated with proceedings before justices 
of the peace in offences heard before them. In chapter 181 of 
the newly Revised Statutes of Canada, this section (91), with 
an amendment, is introduced under the general head ‘Im­
prisonment/ indiscriminately with all other section- of all 
other Acts relating to imprisonment, hut if. by its introduc­
tion there with its amendment, it were intended to he ex­
tended to proceedings in summary cases before justices of 
the peace, it would not affect the present case if the Revised 
Statutes, in their amended parts, are excepted from a retros­
pective operation.

“The * Canada Temperance Act/ by section 107. enacts 
as follows:—

Ihn7

A8A
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1X87 

In rk
I'UHLKY

Every offence against the second part of this Act may be prosecuted 
in the manner directed by the “ Act respecting the duties of Justice* 
of the Pence out of Sessions in relation to Summary Convictions and 
Orders,” so far as no provision is hereby made for any matter or 
thing which may be required to be done with respect to such prosecu­
tion, and all the provisions contained in the said Act shall be 
applicable to such prosecutions, and to the judicial and other officers 
before whom the same are hereby authorized to be brought in the 
same manner as if they were incorporated in this Act, and as if all 
such judicial and other officers were named in the said Act.

“ Xow. in this Act. there is nothing said about the period 
of imprisonment for an offence within it being required to 
commence ‘on and from the day of passing sentence, etc.’ 
Long before the passing of this Act the law on that question 
was well settled by the decisions of the courts of common 
law% viz., that the period of imprisonment should commence 
only and nin from the day of the offender’s being committed 
to close confinement: and. therefore, had the legislature in­
tended that it should commence from the period of the hear­
ing or judgment of conviction, the legislature would surely 
have enacted so in plain terms.

“It was argued by the prisoner's counsel that tile tllst 
clause of the Act. 32 $■ 33 Viet. eh. 29. should he read with 
or deemed a part of the above mentioned Act of 32 ,V 33 
I'ict. eh. 31. hut this, I think, could not possible have been 
the intention of the legislature, and, if we look at anil duly 
regard the various special provisions respecting procedure 
contained in the ‘ Canada Temperance Act.’ the Act, in its 
vital parts, would become almost nugatory, if it were made 
subject to the said 91st section of the Act, 32 & 33 Viet. eh. 
29.”

On the return of the summons, before Mr. Justice 
Henry, it was argued that the commencement of the term 
of imprisonment ran from the time of the sentence. 15th 
October, 1886; that, at the time of the arrest. 17th March. 
1887. the term of imprisonment (two monihs) had expired ; 
and that, as the prisoner had not been released upon recog­
nizance, but was permitted to go at large from the time he
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was sentenced until the date of his arrest, imprisonment must 
be presumed from the date of the sentence, and he was con­
sequently illegally held in custody. The following cases 
were relied upon :—Keg. v. Kiel (1) ; Cornwall v. The Queen 
(2) ; Ex parte (Servais (3) ; Parley on Convictions ((I ed.), 
338, and cases there cited : The Quern v. Castro (4), per 
Brett, L.J., at page 518; Kex v. Wilkes (5), cited with ap­
proval in Castro v. The Queen (6). per Selborne, L.J., at 
page 237; Keg. v. Cutbush (7).

Hodgson. Q.C., appeared for the prisoner.

Davies, Q.C., for the Crown.

After hearing counsel for and against the application, 
His Lordship, 'Mr. Justice Henry, reserved judgment, and 
on a subsequent day refused the application.

Summons for writ dismissed.

[S. C. File No. 695.]

MERCHANTS MARINE INSURANCE COMPANY 
v. PRITCHARD.

APPEAL from the Supreme Court of New Brunswick 
(86 x. T Rep. 838).

Notice of appeal entered but never prosecuted.

(28th April. 1887.)

(1) 1 N. W. Ter. Rep. 23: 10 
App. Cas. 675.
(2) 33 ü. C. Q R. 106.
(3) 6 Legal News, 116.

(4i 5 Q. R. T). 400.
(5) 4 Barr. 2527. 2577.
(6) 6 App. On. 289.
(7) L. R. 2 Q. R. 370.

18S7
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| S. C. Kile No. (i'JU. I

WORTS v. SUTHERLAND. 

APPEAL from the Court of Appeal for Ontario. 

Dismissed, with costs.

( 18th Novemlier. 1887.)

1888 18. C. Kile No. 701.]

JOHNSTON nr al. v. THE CANADIAN PACIFIC 
RAILWAY CO.

APPEAL from the Supreme Court of British Columbia. 

Dismissed, for want of prosecution.

(fith March. 1888.)

1887 [S. C. File No. 718.]

RYKERT v. PATTI SOX : LINCOLN AND NIAGARA 
ELECTION CASE.

APPEAL from the Court of Appeal for Ontario.

Allowed without costs bv consent of the parties.

(Sfith October. 1887.)
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[S. t. File No. 7ID.J

BENDER v. CARRIER.

APPEAL from the Court of Queen’s Bench. Province of 
Quebec, appeal side.

Case on appeal filed, but never prosecuted.

(5th October. 1887.)

(See 11 Inégal News. 85.)

|S. C. File No. 720. |

MONTREAL AND EUROPEAN SHORT LINE RAIL­
WAY CO. v. STEWART.

APPEAL from the Supreme Court of Nova Scotia (20 
X. S. Rep. 115).

Allowed with costs by consent of counsel.

(20th October, 1887.)

|S. C. File No. 732.]

LOW v. RAIN.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side (31 L. ('. Jur. 280).

•Motion for leave to file case on appeal, after the expiration 
of time limited, refused with costs.

1887

(21st October, 1887.)
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1887 | S. C. File No. 737.]

THE QUEEN v. STILLWELL.

SUMMONS to shew cause why a writ of habeas corpus 
should not issue on the commitment of the prisoner upon 
an indictment for libel, at the Cornwall Autumn Assizes, 
1887.

Never prosecuted.

(2nd November, 1887.)

MOSS v. THE QUEEN.

APPEAL from the award of the Dominion Oflicial Arbi­
trators.

Notice of appeal and record filed. No further proceedings
taken.

(lltli November. 1887.)

1888 fs. c. File No. 743.]

SPROll.K V. HOWARDS: RVSSELL HT.HCTIOX 
CASE.

APPEAL from the Controverted Elections Court in On­
tario.

Discontinued and appeal dismissed.

(21st February. 1888.)
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[S. C. File No. 745.] 18»7

MARINE v. PETERSON.

APPEAL from the Supreme Court of New Brunswick.

Dismissed, for want of prosecution, 

tilth December, 1887.)

IS. C. File No. 749.]

THE (jUEEN v. POULIOTT.

APPEAL from the Exchequer Court of Canada (1 Ex. C. 
H. 313).

Notice given, but appeal not prosecuted.

(15th December, 1887).

| S. C. File No. 752.] 188»

POIRIER v. FISET; RIMOUSK1 ELECTION 
CASE.

APPEAL from the Controverted Elections Court.

Discontinued, and appeal dismissed with costs.

(15th January, 1889.)
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[S. C. File Mo. «54.J

11EARX v. MctilJEEYV; QlEBEC WEST ELECTION 
CASE.

APPEAL from the Controverted Elections Court. 

Dismissed with costs for want of prosecution.

( 15th March, 1888.)

[S. C. File No. 755.]

MoGKEEVY v. McDOUGALL.

APPEAL from the Court of Queen’s Bench, Province < 
Quebec, appeal side.

Dismissed, l'or want of prosecution.

(24th February, 1890.)

[S. C. File No. 759.]

BELANGER v. CASH RAIN: l/ISLET ELECTION 
CASE.

APPEAL from judgment on preliminary objections in t'n 
Controverted Flections Court.

Quashed with costs for want of jurisdiction. Order made 
s.me as in //Assomption Election Case (14 Can. S C. II. 
429).

(27th February. 1888.)
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[S. C. File No. 760.]

MARINE v. KRINKE.

APPEAL from the Supreme Court of New Brunswick. 

Notice given, appeal never prosecuted.

(26th January, 1888.)

[S. C. File No. 768.]

COULOMBE v. CARON et al.: MASK I NONCE ELEC­
TION CASE.

APPEAL from the Controverted Elections Court. 

Dismissed with costs.

(26th October, 1888.)

[S. C. File No. 769.]

OAI't'HON v. LANCEL1E11 : MONTMORENCY ELEC­
TION CASE.

APPEAL from the Controverted Elections Court. 

Quashed, for want of jurisdiction.

(27th February, 1888.)

1888



82 SUPREME COURT CASES.

1888 [S. C. File No. 772.]

COOK v. FAI RALE; EAST SIMCOK ELECTION CASE. 

APPEAL from the Controverted Election:; Court. 

Allowed, on motion, without costs.

(8th October, 1888.)

[S. C. File No. 776.]

LA SOCIETE PERMANENTE DE CONSTRUCTION 
DES ARTISANS v. OUIMET.

Appeal—JariëdicHon—Amount in controverap.

MOTION for leave to appeal from a judgment of the 
Court of Queen’s Bench, Province of Quebec, appeal side.

The action was to recover $810.54, alleged to have been an 
overcharge made by the society against the plaintiff (re­
spondent), on a settlement of certain hypothecary obliga­
tions charged upon real estate, being the difference between 
$3,652.27, exacted by the society, and $28.73, the balance 
actually due them by the plaintiff. The plaintiff’s action 
was maintained in the courts below, and the defendants 
(appellants), applied to Tessier, J., in the court appealed 
from, for approval of security upon an appeal to the Supreme 
Court of Canada. This application was refused.

A similar application to the Registrar of the Supreme 
Court of Canada, in chambers, was refused on 1st March, 
1888, and on 10th March, 1888, notice of motion by way of 
appeal was given, hut the motion was never brought to a 
hearing before the full court.
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[S. C. File No. 783.]

MOORE v. THE CITIZENS FIRE INSURANCE COM­
PANY OF CANADA et al.

APPEAL from the Court of Appeal for Ontario (14 Out. 
App. Cas. 582).

Upon consent, dismissed without costs.

(27th Oct., 1888.)

[S. C. File No. 787.]

KENNEDY v. FREEMAN. 

APPEAL from the Court of Appeal for Ontario. 

Entered, but never prosecuted.

(18th May, 1888.)

(See 15 Ont. App. R. 166, 216.)

[S. C. File No. 788.]

BOOTH v. DAVISON et at.. 

APPEAL from the Court of Appeal for Ontario. 

Entered, but never prosecuted.

1888
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1888 (S. C. File Xo. 792.)

KENNEDY v. MYLES. 

APPEAL i h uni tiled. Appeal uever prosecuted. 

(18th May, 1888.)

lh8„ [8. C. File No. 796.] 

r _ JOHN BAIRD (Dkkkndant)•Nov. 26, 27.
ANI)

1890 ELLIOTT et al. (Plaintiffs)

•March 10. ON APPEAL FROM THE POIIRT OF APPEAL FOR ONTARIO.

Rivers and streams—Obstructions in channel—Water-power—Mill-dam 
—Diversion of water—Riparian rights—Land covered by tcate*

Judgment of the Court of Appeal for Ontario reversing the judgment 
of Proudfoot, J., which in effect confirmed the judgment of the 
Chancellor of Ontario (26 Gr. 549), affirmed.

APPEAL from the judgment of the Court of Appeal for 
Ontario, reversing the judgment of the trial court (1) with 
costs.

A statement of the case as presented before His Lordship, 
the Chancellor of Ontario, is given in the report of his judg­
ment (1). On an appeal, the suit was remitted back for 
further trial, and additional pleadings were filed and new 
evidence taken. Xo judgment was pronounced on account <»f 
the Chancellor’s appointment as Chief Justice of Ontario, and 
the case was. subsequently, argued before 'Mr. Justice Proud­
foot, who held that the new evidence put in shewed that blast­
ing had taken place, and the waters of the tail-race had been 
diverted in 1872 (see the report of the case above referred to 
at p. 556), by the plaintiffs (respondents), but that they had

* Present : 8m William Ritchie. C.J.. and Strong. Tasche­
reau »ml Gwvnne, J.T.

(1) 26 Gr. 540.

Appellant;

KPS POX DENTS.
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not shewn that they had a right exercised and acquiesced in 
for twenty years to build the dam in question and blast the 
new race so as to divert the waters; that the defendant (ap­
pellant) was entitled to have the waters of the tail-race flow 
by the ordinary channel, and that the Chancellor's decree 
should stand.

On a second appeal, the Court of Appeal, on 3rd April, 
1888, declared that the plaintiffs were entitled to the free 
and uninterrupted flow of the waters, reversed the trial court 
judgments and restrained the defendant from fouling the 
tail-race, or otherwise hindering or impeding the flow of 
waters to the paintiffs’ mill.

S. H. Blake, Q.C., and IV. Cassell, Q.C.. for the appellant.
C. Muss, Q.C., and Jamieson, for the respondents.

The Chief Justice and Strong and Taschereau, JJ., 
were of the opinion that the appeal should be dismissed with 
costs.

G WYNNE, J.—This ap|ieal must, in mv opinion, be dis­
missed with costs, whether the appellant was or was not a 
riparian proprietor on the south branch of the Mississippi 
River at the place where, as he contends the mill race con­
structed by Shipman, and which is in question, was origin­
ally made by him to discharge its waters. He is not, how­
ever, in point of fact, at this point, a proprietor of any land 
abutting on the Mississippi River or the mill race. He is 
the proprietor of a small piece of land called lot “M” abut­
ting on the river some chains further down, and he is seized 
of the bed of the river at the point where as he contends the 
mill race was originally made to discharge its waters into 
the river from a rocky eminence about 18 or 20 feet perpen­
dicularly above the bed of the river. What he claims is not a 
right to have the waters of the race flowing in the channel of 
the River Mississippi to and past his lot “M,” situate on 
the bank of that river, for that they do now. being dis­
charged into the river on the property of the respondents 
above the said lot “ M,” but a right to prevent and restrain

1890

Elliott.
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the respondents from drawing the waters of the said race 
as they run over and past a pieee of land of which the re­
spondents are seized in fee under title derived from the same 
Shipman who constructed the race, to -a mill of the respon­
dents erected upon the said piece of land, and from dis­
charging the waters of the race into the river at the point 
where they are discharged, being a point lower down in the 
river’s hank than that which is insisted upon by the appel­
lant as being the place where the waters of the said race were 
originally discharged and would still discharge themselves 
into the said river but for such diversion and use of them by 
the respondents; the appellant’s object being to intercept the 
waters of the said race at the point where, as he contends, 
they were originally made to descend from what is now the 
property of the Mississippi River Improvement Company, at 
a perpendicular elevation of 18 or 20 feet above the river, of 
the bed of which the appellant is now seised in fee, so that 
the appellant may he enabled to conduct the waters of the 
said river through a flume to be constructed bv him. and 
rested upon supports placed in the bed of the river, with a 
iapid fall to a mill, which he contemplates, in such case, 
erecting on his said lot “ M,” thereby obtaining what is con­
tended by the appellant would be an infinitely superior 
mill-privilege and water-power than could be obtained by 
tne waters of the race being discharged into, and flowing in 
the channel of the river; and thus, if the appellant’s con­
tention should prevail he would utterly destroy the respon­
dents’ mill property, and would deprive them of all benefit 
from the waters of the race as heretofore enjoyed by them 
and those through whom they claim under title derived 
from the said Shipman.

The appellant’s claim thus rests for its foundation upon 
the assumption that in point of fact Shipman, who con­
structed the said race by drawing from the 'Mississippi River, 
upon his own land at a point much higher up, the waters 
flowing into and through the said race, so constructed it that 
it should discharge its waters again into the river still upon 
his own land at the point contended for by the appellant, and
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where lie desires in virtue of his seisin of the bed of the river 
al that place to intercept them and conduct them by a flume 
constructed as aforesaid to his lot “ M.”

1 do not think it at all necessary to review at large the 
evidence which has been so fully reviewed by two of the 
learned judges of the Court of Appeal for Ontario, or to do 
more than say that 1 entirely concur in the conclusion arrived 
at by those learned judges, namely, that the evidence estab­
lishes (very conclusively, as i think), that the said race was 
not made by Shipman so as to discharge its waters into the 
river at the point insisted upon by the appellant, but that on 
the contrary, when the race reached the land whereof the 
respondents arc now seized in fee, its waters were suffered 
to flow upon and across and alongside the said land, and to 
follow the natural inclination of the land, and that they did 
in doing so flow over and alongside of the land whereof the 
respondents are seised, and did, after certain user thereof by 
the respondents and those through whom they claim, dis­
charge themselves into the Mississippi River at the place 
where they are now discharged after user by the respondents 
at their mills.

Under these circumstances it is unnecessary to consider 
whether the appellant in virtue of his seisin of the lied of 
the river at the place which he insists upon as being the 
place where the waters of the race were originally made 
to discharge themselves into the river, would, if such had 
been established to be the fact, have a right to prevent the 
respondents from utilizing the waters of the race as they 
flow past and through their lands, and from discharging 
such waters after being used by them into the river at the 
place where they are now discharged, which is a point above 
lot “ M,” whereof the appellant is seized.

Appeal dismissed with costs.

Solicitors for the appellant ; Blake, Lash, Casseh <f* HoU
man.

Solicitors for the respondents; Jamieson <f* Greig.
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[S. C. File No. 799.]

BONNER v. ANDERSON et al. 

APPEAL from the Court of Appeal for Ontario. 

Dismissed, with costs by consent of parties.

(25th January. 1889.)

[S. C. Files Nos. 802, 803.]

THE QUEEN v. THE J. C. AYER CO. et al.

APPEALS from the Exchequer Court of Canada (1 Ex. C. 
R. 232).

Discontinued.

(20th December, 1888.)

1889 [S. C. File No. 805.]

CHURCH t. CHRISTIE et al.

APPEAL from the Supreme Court of Nova Scotia (20 
N. S. Rep. 468).

Appeal allowed and decree entered by consent.

(19th January, 1889.)
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[S. C. File No. 807.]

SAMSON v. THE QUEEN.

APPEAL from the Exchequer Court of Canada (3 Ex. 
C. H. 30).

Discontinued.

(10th Sept., 188!).)

[S. C. File No. 833.]

THF TEMPERANCE COLONIZATION SOCIETY v. 
FAIRFIELD.

APPLICATION for leave to appeal from the Common 
Pleas Division of the High Court of Justice for Ontario.

Notice filed ; appeal never prosecuted.

(9th October, 1888.)

(See 17 Ont. App. R. 303.)

[S. C. File No. 845.]

LATOUR v. GRANT. •

APPEAL from the Court of Queen's Bench, appeal side, 
Province of Quebec.

Dismissed with costs for want of prosecution.

(8th March. 1889.)
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[S. C. File No. 846.]

EASTERN DEVELOPMENT CO. v. MACKAY.

APPEAL from the Supreme Court of Nova Scotia (20 
N. S. Rep. 325).

Notice tiled; appeal never prosecuted.

(17th October, 1888.)

[S. C. File No. 851.]

BANQUE DTIOCHELAGA v. GARTH et al.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec (14 R. L. 548), appeal side.

Discontinued.

(9th September, 1890.)

[S. C. File No. 853.]

HEIRS YOUNG v. THE QUEEN.

APPEAL from the Exchequer Court of Canada.

Appeal allowed and ease referred back to the Exchequer 
Court.

(19th January. 1891.)
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[S. C. File Xo. 862.J

THE COUNTY OF SIDNEY v. OSTROM. 

APPEAL from the Court of Appeal for Ontario. 

Discontinued, with costs.

(24th January, 1889.)

[S. C. File No. 877.]

HOOD v. McCULLOCH.

APPEAL from the Queen’s Bench Division of the High 
Court of Justice for Ontario.

Notice tiled ; appeal never prosecuted.

(29th March, 1889.)

[S. C. File No. 878.]

ROWLANDS v. CANADA SOUTHERN RAILWAY 
COMPANY.

APPEAL from the Court of Appeal for Ontario.

Notice of appeal entered, but never prosecuted.

1889

(2nd April, 1889.)
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1890 [S. C. File No. 879.]

ALLEN v. REID.

APPEAL from the Court of Queen’s Bench for Lower 
Canada, appeal side (14 Q. L. R. 126).

By consent of parties the judgments of the Superior Court 
and of the Court of Queen’s Bench were reversed, the patents 
of invention in question were declared good and valid, and 
the respondent restrained by injunction from the use of such 
inventions, the appellant paying the costs in all the courts.

(6th March, 1890.)

1889 [S. C. File No. 986.]

Ex part* PATRICK DOHERTY.

APPEAL from the Supreme Court of New Brunswick 
(27 N. B. Rep. 405).

On the case coming on for hearing no person appeared on 
behalf of the appellant, and the case was struck off the roll.

No further proceedings were taken.

(10th May, 1889.)

[S. C. File No. 889.]

CLARK v. WALKER

APPLICATION for leave to appeal per saltum from the 
Queen’s Bench Division of the High Court of Justice for 
Ontario, refused.

(27th April. 1889.)
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[S. C. File No. 918.]

PICARD v. THE NORTH SHORE RAILWAY 
COMPANY.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Judgment appealed from reversed, by consent of parties. 

(3rd June, 1890.)

[S. 0. File No. 930.]

MUIR v. MOAT.

APPEAL from the Court of Appeal for Ontario.

Case on appeal and factums deposited and inscribed for 
hearing. No further proceedings taken.

(7th October, 1889.)

[S. C. File No. 938.]

McFATRIDGE v. HOLSTEAD.

APPEAL from the Supreme Court of Nova Scotia. 

Discontinued.

(31st October, 1889.)
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[S. C. File No. 943.]

HUTTON v. ANDERSON. 

APPEAL from the Court of Appeal for Ontario. 

Notice of appeal filed, but never prosecuted.

(21st December, 1889.)

1890 [S. C. File No. 949.]

MANDIA v. McMAHON.

APPEAL from the Court of Appeal for Ontario (17 Ont. 
App. R. 34).

Notice of appeal filed ; never prosecuted.

(26th January, 1890.)

[S. C. File No. 962.]

HUTTON v. MORDEN et ai.

APPEAL from the Court of Appeal for Ontario.

Appeal inscribed for hearing but not further prosecuted.

(14th Maroh, 1890.)
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[S. C. File No. 956.]

THE QUEEN v. THE CITY OF TORONTO. 

APPEAL from the Exchequer Court of Canada. 

Entered, but never prosecuted.

(21st March, 1890.)

[S. C. File No. 964.]

In re AHA BIX alias 1REDA.

Habeas corpus—Certiorari—Jurisdiction of Judges of Supreme Court 
of Canada—Reviewing evidence—Construction of statute—29 d 
JO Viet. c. 45 (Can.)—R. S. C. c. IJ5. ss. .V. SO.

In re Trepanicr (12 Can. 8. C. It. Ill), and In re Hosier (4 
Ont. P. It. 64), referred to.

( Note.—Cf. In re Hamilton, p. 35, ante; In re Tellicr, p. 110.

APPLICATION for writs of habeas corpus and certiorari 
refused by Mb. Justice Patterson , the following reasons 
for judgment being delivered :—

Patterson, J.—Mr. Ward has applied to me for a writ 
of habeas corpus addressed to the keeper of the common 
gaol, and a writ of certiorari addressed to the police magis­
trate of the City of Ottawa.

The application is made upon the petition and affidavit 
of the prisoner, who shews that he .vas charged before the 
police magistrate for that he did
unlawfully and without lawful excuse point a revolver at the prose­

cutor, contrary to the form of the statute in such casa made and pro­
vided,

and that he was convicted for that offence and sentenced to 
thirty days in the common gaol, where he is now confined

* Present : Patterson, J.. in Chambers.

1890

1890
'April 12.
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1890 under that sentence. Ile sets out fully the evidence given for 
[N ~ the prosecution and that of several witnesses called by him

Aiabin. in his defence, shewing also that he tendered his own evi­
dence, contending that the offence charged was only a com­
mon assault, but the magistrate rejected his evidence.

The power of a judge of the Supreme Court—assuming 
the legislative jurisdiction of Parliament to confer such 
power on judges of this court—is that which was given to 
a judge of one of the courts of law or equity in Upper Can­
ada by the Act, 29 & 30 Viet. ch. 45. That Act authorized 
the issue of a writ of habeas corpus by a judge upon the 
complaint of a person restrained of his liberty, only when it 
appeared bv affidavit, that there was a probable and reason­
able ground for such complaint. Power was given by the 
fifth section of the Act to a judge to issue a writ of certiorari 
for the production of the
evidence, depositions, convictions, and all proceedings had or taken, 
touching or concerning hitch confinement or restraint of liberty, 
to the end that the same may be reviewed and considered by such 
judge or court, and to the end that the sufficiency thereof to warrant 
such confinement or restraint mny be determined by such judge or

Ï am not prepared, at present, to hold that this power to 
issue a certiorari passed to the judges of this court by the 
Supreme and Exchequer Courts Act, R. S. C. ch. 135, 
sec. 32, but am inclined to agree, with* the view expressed 
in Trepannier a Case (1), that the power is confined to 
that conferred by section 36, which applies only to pro­
ceedings in appeal before this court. That is, however, 
immaterial on this application, because all the materials 
that could he returned on a certiorari are fully set out. with 
the exception, perhaps, of a formal conviction which has 
probably not been drawn up. I have no idea that the Upper 
Canada law contemplated the use of the evidence, etc., when 
returned, as a foundation for reviewing the decision of the 
magistrate as on an appeal. My impression is that its otTn-e

(ll 12 Can. S. C. R. 111.
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was meant to be in aid of the power given by section three 1890
of the statute to try the truth of the return to the writ of 'T1

... In re
habeas corpus, which is by no means the same tiling as re- Arabin.

viewing the decision on the weight of evidence. 1 do not 
understand the decision In re Mosier (2), to go further 
than that, although the learned judge who gave the 
decision may not have so limited the opinions he expressed.

But we have in the evidence accompanying this petition 
direct proof of the charge amply sufficient to warrant 
the conviction. The charge itself is in the very language 
of the statute, R. S. C. ch. 148, sec. 4 (Burbidge's Criminal 
Ijau', 78), substituting “revolver** for “firearms,** which, if 
it involved any ambiguity, is shewn by the witnesses on both 
sides tç have been understood as a weapon of the designated 
class.

1 am of opinion that the petitioner has not shewn a pro­
bable and reasonable ground for his complaint. On the 
contrary, I think the evidence, etc., wrhich he sets out would, 
if it were formally before the court, insure his remand. I, 
therefore, refuse the application.

A p plication ref used.

[S. C. File No. 973.]

THE QUEEN v. THE MONTREAL AND EUROPEAN 
SHORT LINE RAILWAY COMPANY.

APPEAL from the Exchequer Court of Canada (2 Ex. 
C. R. 159).

Entered, but never prosecuted.

(23rd April, 1890.)

(2) 4 Ont. P. R. 04.

c.-7
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1890 IS. C. File No. 974.]

Re UPPER CANADA IMPROVEMENT FUND.

REFERENCE by the Governor-General-in-Council, filed 
and inscribed for hearing during October sessions of 1890.

The question referred related to the distribution between 
the Provinces of Ontario and Quebec of proceeds of sales of 
Common School Lands and Crown Lands, $124,685.18 and 
$101,771.68, respectively, belonging to the late Province of 
Canada.

On 11 th November. 1890, a motion to set down the refer­
ence for hearing at the end of the Ontario list was refused by 
the court. No further proceedings were taken

(Note. — See report In re Common School Fund and Land*, 
Province of Ontario and Province of Quebec v. Dominion of Canada, 
28 Cun. 8. C. H. UOB.)

The case of The Province of Ontario v. The Dominion of Can 
ada ( 10 Ex. C. R. 292), was pending on appeal to the Supreniv 
Court of Canada while this volume was being printed.

| S. C. File No. 976].

MACDONELL et al. v. Pl’HCELL. 

APPEAL from the Supreme Court of Nova Scotia. 

Discontinued with costs.

(19th May, 1890.)

fS. C. File No. 977.]
JACKSON v. WALKER.

APPEAL from the Court of Appeal for Ontario, dis­
missing an appeal from the judgment of the Chancellor, 
which dismissed the action with ousts.
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The action was by one Clarke to have a meehaniee" lien 
registered against property in the City of Toronto vacated 
and set aside, and also to have a judgment in a case of 
Virtue v. Haye», to enforce another mechanics" lien, regis­
tered against the same lands, vacated and set aside. The 
Chancellor of Ontario dismissed the action, and his decision 
was affirmed by the judgment appealed from. The present 
appellant became plaintiff bv revivor, and entered the 
appeal to the Supreme Court of Canada. The was
heard on 29th January, 1891, and judgment was reserved. 
On 22nd June, 1891, the appeal was dismissed with costs.

[Cf. Virtue v. Haye» (It! Can. S. C. B. 721). See also 
('lark v. Walker, p. 92, ante. ]

[S. C. File No. 1002.]

SEYMOUR v. TOBIN.

APPEAL from the Supreme Court of Nova Scotia. 

Entered, but never prosecuted.

(25th September. 1890.)

[S. C. File No. 1008.]

CONNOR v. MTDDAGH.

APPEAL from the Court of Appeal for Ontario (lfi Out. 
App. R. 356).

The arguments took place on the 7th June. 1892. and 
the court being equally divided in opinion, a new argument 
was ordered.

On 10th February. 1894, a suggestion was filed stating 
that the ease had lieen settled between the parties.

(10th February, 1894).

31
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[S. C. File No. 1009.]

HILL v. MIDDAOH.

APPEAL from the Court of Appeal for Ontario (16 Ont. 
App. R. 356).

The argil men to took place on the 10th of June, 1892, and 
the court being equally divided in opinion, a new argument 
was ordered.

On 10th February, 1894, a suggestion was filed stating 
that the case had been settled between the parties.

(10th February, 1894.)

[S. C. File No. 1019.]

FOURNIER v. LEGER.

Appeal—Jurisdiction»—Expiration of time for appealing.

Where the time limited for bringing an appeal to the Supreme Court 
of Canada lias expired, there is no jurisdiction in the Supreme 
Court of Canada or a judge thereof to approve a bond of security 
for the costs of appeal. _ •

Cf. The News Printiny Company of Toronto v. Macrae (26 
Can. S. C. R. 695); Canadian Mutual Loan d* Investment 
Company v. Lee (34 Can. S. C. R. 224).

APPLICATION to the Registrar in Chambers, for 
approval of security bond on appeal from the Court of Queen's 
Bench, Province of Quebec, appeal side, made on 8th 
October, 1890.

Affidavits wrere filed shewing that the judgment, had been 
rendered on 21st May, 1890; that the amount in controversy 
exceeded $2.000 ; that notice of appeal to the Supreme Court 
of Canada was given on 27th May, 1890, and that the pre-

* Present : The Registrar, in Chambers.
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sentation of the petition for approve! of the security bond 1890
could not be made, although continued from time to time, Fournies 

on each date fixed for hearing, until the 24th of September, jjgQgR 
1890, by reason that, on each occasion, all the judges of the 
court, appealed from, to whom the same was addressed, were 
absent from the Court House at Montreal, at the time when 
the petition should have been heard. On the last mentioned 
date, the petition was dismissed by Baby, J., one of the 
judges of said court, in consequence of the expiration of the 
time fixed for appealing under the provisions of the Supreme 
and Exchequer Courts Act.

On the present application, after hearing counsel on be­
half of both parties, the Registrar refused the application, 
and, after reciting the circumstances, said:—

The Registrar.—Considering that the judgment from 
which it is sought to appeal was pronounced or rendered 
more than sixty days before the date of the application, to 
wit, on the 21st, day of May, last past, without any exten­
sion of the delay fixed by law for bringing said appeal 
having been granted, and considering that no jurisdiction has 
been given to this court or a judge thereof to extend the delay 
for bringing said appeal, it is, therefore, ordered that the 
said application be, and the same is, refused.

Application refused.

[S. C. File No. 1022.]

SPARROW v. BANNERlMAN.

BILL OF SALE transmitted (without any statement or 
explanations) by order of Rouleau. J., from the Supreme 
Court of the North-west Territories.

No proceedings token. 

(4th October, 1890.)
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1890 [S. C. File No. 1031.]

MACFARLANE v. FATT.

APPF1AL from the Court i f Queen’s Bench, Province of 
Quebec, appeal side.

Not prosecuted.

(20th November, 1890.)

1891 [S. C. File No. 1037.]

UNITED COUNTIES OF PRESCOTT AND RUSSELL 
v. FLATT bt al.

APPEAL from the Court of Appeal for Ontario (18 Ont. 
App. R. 1).

Entered, but never prosecuted.
(9th January, 1891.)

[S. C. File No. 1041.]

WINDSOR AND ANNAPOLIS RAILWAY CO. v.
MoLEOD.

Discretionary order—Reduction of verdict—Costs.

APPEAL from the Supreme Court, of Nova Scotia (23 
N. S. Rep. 69).

Upon the argument of the appeal the court suggested 
a settlement reducing the verdict to $300, in which case 
the appeal should carry no costs but costs for the plaintiff in 
the courts below, otherwise the appeal to be allowed with costs 
and a new trial ordered.

Subsequently the appeal was discontinued and an agree­
ment filed.

(7th January. 1892.)
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[S. C. File No. 1045.]

SIRA KM AN et al. v. BAIRD ; In he PROHIBITION.

APPEAL from the Supreme Court of New Brunswick 
(29 N. B. Rep. 200).

Entered, but never brought to a hearing.

(18th February, 1891.)

[S. C. File No. 1049.]

STEADMAN v. BAIRD: In be ATTACHMENT.

APPEAL from the Supreme Court of New Brunswick 
(29 N. B. Rep. 200).

Entered, but never brought to a hearing.
I

(18th February, 1891.)

[S. C. File No. 1050.]

BERTRAND v. THE QUEEN.

APPEAL from the Exchequer Court of Canada (2 Ex 
C. R. 285).

Not prosecuted.

(13th February, 1891.)
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1091 [S. C. File No. 1057.]

JUDAH v. THE ATLANTIC AND NORTH-WEST 
RAILWAY CO.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Quashed without costs for want of jurisdiction.

(21st May, 1891.)

Note.—For a statruo nt of this case, spa Cameron's S. C. Prar. 
|i 114.

[S. C. File No. 1059.]

BRODIE v. THE ESQUIMALT AND NANAIMO 
RAILWAY C0.

APPEAL from the Supreme Court of British Columbia.

An affidavit filed in this case stales that the matters in 
issue were similar to those in the case of Hoggan v. The 
Esquimau and Nanaimo Railway Co. (1). which was dis­
missed with costs, this judgment having been affirmed, on 
ai: appeal, by the Judicial Committee of the Privy Council 
in 1894.

The appeal was not further prosecuted.

(10th April, 1891.)

(1) 20 Can. S. C. B. 235; [1804] A. C. 429.
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[S. C. File No. 1068.] 1691

ROB1LLARU v. DÜFAUX.

APPEAL from the Court of Queen's Bench. Province of 
Quebec, appeal side (16 R. L. 235; 31 L. C. Jur. 231).

Dismissed with costs, for want of prosecution.

(23rd October, 1891.)

[S. C. File No. 1075.]

THE CANADIAN PACIFIC RAILWAY CO. v. 
SINCLAIR AND TAPPAN.

APPEAL from the Supreme Court of British Columbia.

Entered, but never prosecuted.

(8th June, 1891.)

[S. C. File No. 1080.] 1893

CANADIAN PACIFIC RAILWAY CO. v. COVMF.E & 
McLennan.

APPEAL from the Court of Appeal for Ontario.

After hearing, the court reserved judgment and, on a 
subsequent day. by consent of the parties, judgment was 
entered varying the judgment appealed from, and ordering 
that a judgment should he entered in favour of the respon­
dents for $175,000, as of 1st November, 1892, each party to* 
bear their own costs in all the courts.

(22nd March, 1893.)

(Cf. 11 Ont. P. R. 149. 222. 297. 356; 12 Ont. App. R.
744. and 16 O. R. 639.)
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[S. C. File No. 1084.1

BLACK v. HI’OT.

Execution for tutti—Practice.

AI ’EALS from Court of Queen’s Bench, Province of 
Quebec, appeal side.

Motions to have security approved and for leave to appeal 
were refused by the Registrar in chambers, and subsequently 
orders were made dismissing both motions for leave to 
appeal with costs.

(11th September, 1891.)

Note.—Writs of fi. fa. were issued on 13th Nov., 1891, directed 
to the Sheriff of the District of Iberville, on precipe filed h.v solicitors 
for the respondents.

[S. C. File No. 1088.]
GRIFFITH & CO. v. CROCKER.

APPEAL from the Court of Appeal for Ontario ( 18 Out.
App. R. 370).

Discontinued.
(6th April, 1892.)

[S. C. File No. 1092.]

BUREAU v. DELISLE; PORTNEUF ELECTION CASK.

APPEAL from the Controverted Elections Court.

Dismissed by order of the Chief Justice, on the ground 
that the defendant had no locus standi as required by the 
Dominion Controverted Elections Act, and also for want of 
prosecution.

(12th December, 1891.)
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[S. C. File No. 1099.] 1891

THE ACCIDENT INSURANCE COMPANY OF NORTH 
AMERICA v. McFEE.

APPEAL from the Court of Queen's Bench, Province of 
Quebec, appeal side.

Discontinued.

(25th September, 1891.)

[S. C. File No. 1100.]

MOSS El Ai„ v. BROWN et al.

APPLICATION for leave to appeal from the Supreme 
Court of New Brunswick.

Dismissed, with costs.

(9th October, 1891.)

(See 31 N. B. Rep. 554.)

[S. C. File No. 1106.] 1892

SEYMOUR v. DOTTLL et al 

APPEAL from the Supreme Court of Nova Scotia.

Settled out of court.

(18th February, 1892.)

(See 23 N. S. Rep. 364.)



SUPREME COURT CASES.

[S. C. File No. 1111.]

ONTARIO AND QUEBEC RAILWAY CO. v. LES 
CURE, ETC.

SEARCH made for lodging of an appeal which does nut 
appear to have been entered.

(Kith October, 1891.)

[S. C. File No. 1121.]

ARCHIBALD v. THE QUEEN.

APPEAL from the Exchequer Court of Canada (2 Ex. C. 
R. 374).

Abandoned

(18th September, 1893.)

[S. C. File No. 1122.]

COTTER v. EDWARDS; HALDTMAND ELECTION 
CASE.

APPEAL from the Controverted Elections Court. 

Entered, hut never prosecuted.

(16th November, 1891.)
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[S. C. File No. 1123.]

BOWMAN v. ANTHONY; NORTH WATERLOO 
ELECTION CASE.

APPEAL from the Controverted Elections Court. 

Never brought to a hearing.

(15th January, 1892.)

109

1892

[S. C. File No. 1125.]

KNELL v. BOWMAN; NORTH WATERLOO 
E1ÆCTION CASE.

APPEAL from the Controverted Election- Court. 

Entered, but never brought to hearing.

(23rd November, 1891.)

1891

ION

fS. C. File No. 1135.]

HARORAFT v. GRAVELY; WEST NORTHUMBER­
LAND ELECTION CASE.

Controverted election—Dismissal on default of appearance— 

Reinstating appeal—Practice.

APPEAL from the Controverted Elections Court.

The appeal was entered on 8th January, 1892 ; subse­
quently the record was amended. On 10th February, 189?. 
a motion to quash the appeal was dismissed with costs. 
When the case came on for hearing, on 16th February, 1892, 
no counsel appeared, and the appeal was dismissed with 
costs- On 18th February, 1892. a motion to reinstate the 
appeal and stay entry of judgment was dismissed, and a 
certificate of the judgment dismissing the appeal was trans­
mitted to the Speaker of the House of Commons.

(19th February, 1892.)

1892
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189'

1892
Mardi 3.

| S. U. File No. 1152.]

LEGR1S v. 1<KCI<EI<C: MASKINONGE ELECTION 
CASE.

APPEAL from the Controverted Elections Court. 

Dismissed, without costs, by consent.

(11th June, 1893.)

[S. C. File No. 1164.]

WILLIAMS v. LANDERK1N; SOUTH GREY 
ELECTION CASE.

APPEAL from the Controverted Elections Court. 

Dismissed, by consent.

(9th May, 1893.)

In re JEROME D. TELLIES.

Habeas corpus—Criminal late—Jurisdiction of judge of Supreme 
Court of Canada—Issue of writ out of jurisdiction of provincial 
courts—Concurrent jurisdiction—R, S. C. #*. 185, s. 82—Con­
struction of statute—Constitutional law—Powers of Parliament 
—“ Inland Revenue Act** R. S. C. e. S.J. s. 159 (c)—Selling and 
delivering a still and worm—Cumulative charge — Summary 
conviction—Adjournment—Conviction in absence of accused.

On an application for a writ of habeas corpus ad subjiciendum on a 
commitment under a conviction in a criminal matter, to a term of

♦Present: Patterroîi, J., in chamber*.
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imprisonment in the common gaol of the County of Richelieu, in 
the Province of Quebec, made in chambers at the City of Ottawa 
in Ontario. Ilia Lordship Mr. Justice Patterson considered that, 
under these» circumstances, lie had no jurisdiction to issue the 
writ there, as the concurrent jurisdiction given by the statute in 
suvli matters wins limited to that of a judge of the Sui>erior Court 
of the Province of Quebec.

[Note.—The views above expressed by Ilis Lordship are not in 
accord with the established jurisprudence of the court. Cf. Iu m 
Trepanier (1- Con. S. C. R. Ill): In re Siirnule (.12 Can. 8. C. 
11. 140) : In re Boucher (Cout. Dig. 635) ; IJx p. Macdonald (27 
Can. S. C. R. 6831 ; In re Itichurd (38 Can. S. C. R, 394), See 
also In re Hamilton (p. 35 ante) ; and In re I cabin (p. 95).]

A charge that the iierson accused “sold and delivered a still und 
worm " without the necessary license under the “ Inland Revenue 
Act," R. 8. C. ch. 34, constitutes only one offence under section 
159 (c) of that Act.

Irregularities in procedure by a magistrate under the “ Summary 
Convictions Act" are not properly open to review by a judge of 
the Supreme Court of Canada on an application for a writ of 
habeas corpus ad subjiciendum.

Semble, that the jurisdiction given by the Act was intended to be 
limited to cases of emergency, or those in which, for some reason, 
there might be an obstacle in the way of effective resort to pro­
vincial courts.

Quare—Has the Parliament of Canada power to confer such original 
jurisdiction upon judges of the Supreme Court of Canada?

APPLICATION, in chambers, for a writ of habeas cor­
pus to inquire into the commitment of the applicant to the 
common gaol of the County of Richelieu, in the Province of 
Quebec, under a warrant issued by Charles Dorion, Esquire, 
a justice of the peace, upon conviction by him on a charge 
of selling and delivering a still and worm to one Guvvremont, 
without the necessary license required by “ The Inland Rev­
enue Act,” S. S. C. chap. 34, sec. 159 (c).

The circumstances of the case are stated in the judgment 
now reported.

Helcourt appeared in support of the application.

The learned judge refused the issue of the writ and de­
livered the following judgment.

II

1892

Tkllikk.
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Patterson, J.—Tel lier is in custody in the common gaol 
of the County of Richelieu under a warrant, dated 15th 
February, 181)2, issued by Charles Dorion, J.P., which re­
cites a conviction, dated 24th March, 1891, convicting Tel- 
lier for having, on 20th August, 188(1, or about that date, 
illegally and without having a license, then in force, under 
the “ Inland Revenue Act/’ sold and delivered to one 
Guévremont a still and worm, contrary to the statute in 
such case made and provided, and sentencing him to one 
month’s imprisonment in the common gaol, and to a fine 
of one hundred dollars, besides costs of the prosecution.

The most important objection is to the conviction, which, 
it is alleged, is for two offences, while the penalty is the 
minimum penalty under the statute for one offence. There­
fore, it is urged there is an uncertainty which would disable 
the applicant from successfully pleading this conviction in 
bar of a second charge for either of the two offences.

The charge is under the “ Inland Revenue Act,” R. S. 
C. chap. 34, sec. 159, sub-section (r). I think the objection 
misapprehends the effect of the sub-section. The person 
liable to conviction under the ^erms of sub-section (c), is 
every person who, without having a license under the Act 
then in force,
imports, makes, commence® to make, sells, offers for sale or delivers 
any still, worm, rectifying or other apparatus suitable for tlv 
manufacture of wash, beer or spirits, or for the rectification of 
spirits, or any part of such apparatus.

In other words, it is made penal to make, sell, etc., any 
distillery apparatus. Some parts of such apparatus are 
enumerated, e.g., “ still and worm.” How many more are 
covered by the words “ or any part of such apparatus,” and 
are capable of being separately named, I cannot say. To 
make or sell any one of them by itself, is made penal, but 1 
apprehend that a sale of a complete apparatus, with all the 
parts combined, is only one offence and not as many offences 
as there are parts that might be sold separately. So the 
charge of selling the still and the worm, which appears to 
have been but one transaction, appears to me to be a single
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charge. If it is to be expanded into two, it might as well 
be counted as six; viz.. (1) offering for sale, (2) selling, and 
(3) delivering each of the two pieces of distillery apparatus. 
And the minimum penalty of $100 might, on the same mode 
of construction, have been made $(>00, exceeding the maxi­
mum penalty for a first offence—the imprisonment being 
expanded on the same scale.

The other objections of which notice is given are equally 
hopeless on an application like the present. They do not 
appear on the face of the conviction, and are very much 
in the nature of an appeal from the provincial tribunals.

It is said that the magistrate adjourned the proceedings 
before him for a larger period than the one week limited by 
section 48 of the “ Summary Convictions Act,” R. S. C. chap. 
1<8. The accused was on bail and appeared after the ad­
journment.

Then it is said that the magistrate, having on the 4th 
of February, 1891, fixed the 25th of March. 1891, for giving 
judgment, actually pronounced his judgment on tin1 24th 
of March, in the absence of the accused, though after notice 
given at his residence.

Whatever force these objections might have before a pro­
vincial tribunal, authorized to review the proceedings of the 
magistrate, 1 do not think they are proper for discussion on 
the present application. I do not, however, consider them 
more at length because, in my opinion, I have no jurisdic­
tion to entertain the application.

The “Supreme and Exchequer Courts Act” declares, in 
section 32, that every judge of this court shall have concur­
rent jurisdiction with the courts or judges of the several 
provinces to issue the writ of habeas corpus ad subjiciendum 
for the purpose of an inquiry into the cause of commitment 
in any criminal case under any Act of the Parliament of 
Canada. 1 have, before this, had occasion to intimate doubts 

I of the legislative jurisdiction of Parliament to confer this 
original jurisd:ction on the judges of this court. 1 still en-

1892
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1892 tcrtain the opinion that the legislative jurisdiction is by 
~ ^ no means clear. But, leaving that aside, what is the juris- 

Tellieh. diction assumed to be conferred? It is concurrent with the 
courts or judges of the provinces. In this case, concurrent 
with the jurisdiction of a judge of the Superior Court of 
the Province of Quebec. But if 1, sitting here in Ontario, 
order the issue of a writ into another province, 1 am exercis­
ing a jurisdiction not co-extensive with but exceeding that 
which a court or judge of the Province of Quebec possesses.

1 do not construe the statute as intended to confer tin- 
power to order a person to be brought from the eastern or 
western boundaries of the Dominion to this City of Ottawa.

There are other considerations that affect the question 
which 1 may advert to without attempting discussion of 
them.

The case comes, 1 do not doubt, within the category men­
tioned in section .*$2. The commitment is under an Act of 
the Parliament of ‘'anada, viz., under tin- ••Summary Con­
victions Act.” l he offence is, moreover, created by an Ai t 
of the Parliament of Canada, viz., the “ Inland Revenue 
Act,” though, in mv view, that is not very material as long 
as it is a criminal case(l). But, is it intended that tin- 
powers given to the s shall lie exercised whenever an 
application is made by one who shews that he is imprisoned 
against his will? 1 do not particularly refer to eases com­
ing under 31 Car. II. chap. 2, or to the compulsory rights 
given in those cases. My impression is that when the pow­
ers already vested in the judges of the provincial courts were 
given to the judges of this court, not by way of appeal from 
the provincial tribunals, but by way of original jurisdiction, 
the intention must have been to provide for eases of emer­
gency, or cases in which, for some reason or other, there 
may have been obstacles in the way of effective resort to the 
provincial courts, and not to invite a withdrawal from those 
courts of cases like the present, which may be more con­
veniently and with less expense dealt with there than here.

I refuse the writ.
Application refuted.

« 11 Ri>. Note. <*f. hi re Potvin ((’out. Dig. 637).

4
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[S. C. File No. 1161]

SA YARD v. STURTON — CHICOUTIMI AND 
SAGUENAY ELECTION CASE.

APPEAL from the Controverted Elections Court.

Dismissed, for want of prosecution.

(17th May, 1892.)

[S. C. File No. 1164.]

MADDEN et al. v. CITY OF QUEBEC.

APPEAL from the Court of Queen’s Bench. Province of 
Quebec, appeal side.

Discontinued.

(20th April, 1892.)

[S. C. File No. 1178.]

COUSINEAU v. HAMILTON.

APPEAL from the Court of Appeal for Ontario (19 
Ont. App. R. 203).

Settled out of court.

1892

(30th Sept., 1892.)
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1892 [S. C. File No. 1182.|

CHOQUETTE v, ROBIN—MONTMAtlXY ELECTION 
CASE.

APPEAL from the Controverted Elections Court. 

Allowed, without costs.

(15th peeember, 1892.)

[S. C. File No. 1186.]

ALGIE v. TOWNSHIP OF CALEDON.

APPEAL from the Court of Appeal for Ontario (19 
Ont. App. R. 69).

Settled out of Court.

(19th September, 1892.)

[S. C. File No. 1197.]

STARK v. WHITNEY.

APPEAL from the Court of Appeal for Ontario. 

Case settled out of court.

(1st May, 1893.)



SUPREME COURT CASES. 117

[S. C. File No. 1198.]

PLATT v. GRAND TRUNK RAILWAY COMPANY.

APPEAL from the Court of Appeal for Ontario (19 Ont. 
App. R. 4011).

Case settled out of court.

(5th 'March, 1894.)

[S. C. File No. 1901.]

RUMBLE et al. v. GORDON.

APPLICATION for approval of security bond on appeal 
from the Court of Appeal for Ontario (19 Ont. App. R. 
440).

Dismissed with costs.

(1st Sept., 1892.)

[S. C. File No. 1203.]

Mi ARTHUR v. McDOWELL.

APPEAL, probably from Manitoba, appears to have been 
contemplated, but was never prosecuted.

1894

1392

(8th August, 1892.)
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1893 [S. C. File No. 1307.]

NOVA SCOTIA MARINE INSURANCE CO. v. 
EI8ENHAUER & CO. et al.

APPEAL from the Supreme Court of Nova Scotia.

Dismissed with costs on the ground that the appeal was 
premature, and that no appeal could lie until after a new trial 
had been ordered.

(4th May, 1803.)

Note.—A subsequent appeal is reported, shortly, at p. 811 
Cout. Dig.

(See 24 N. S. Rep. 205.)

1892 [S. C. File No. 1313.]

HUTCHISON v. McLAGGAN.

APPEAL from the Supreme Court of New Brunswick. 
Entered, but never prosecuted.

(31st September, 1893.)

(See 30 N. B. Rep. 185.)

[S. C. File No. 1316.]

FLANAGAN v. WHETEN.

APPEAL from the Supreme Court of New Brunswick. 

Not prosecuted.

(12th September, 1893.)

(See 31 N. B. Rep. 295, 607.)



SUPREME COURT CASES. 119

[S. C. File No. 1820.]

PHITTIE v. CITY OF TORONTO.

APPEAL from the Court of Appeal (19 Ont. App. R. 
503), for Ontario.

Settled out of court.

(12th May, 1893.)

|S. C. File No. 1223.]

O'MEARA v. O'MEARA. 

APPEAL from the Court of Appeal for Ontario. 

Discontinued with costs.

(11th October, 1892.)

[S. C. File No. 1227.]

In uk THE WINDING-UP ACT AND THE CENTRAL 
BANK OF CANADA.

GEORGE R. HOOABOOM, Appellant,
and

THE CENTRAL BANK OF CANADA AND THE

LIQUIDATORS THEREOF, Respondents.

ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO.

Appeal—Jurisdiction—Matter in controversy—Discretionary order— 
li. 5?. C. c. 129, s. 76—Winding-up Act."

In order to give a right to appeal under section 7f> of the “ Winding- 
up Act” the existing real value of the matter in controversy must 
he shewn to exceed $2.000 ; mere suppositious valuations cannot 
he accepted.
•Present : The Registrar in Chambers.

1893

1892

1892
"Dec. 16.
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1892 Where no useful result ran lx* obtained as the result of an appeal, 
the discretion of the judge should he exercised by the refusal of

HoiSAROOM special leave to appeal under the “ Winding-up Act.”
Central ( Noth.—Cf. Cualiiug Sulphite Fibre Co, v. Ctinliing. (.‘17 Can. S. 

C. K. 427). See also In re Central Hank of Canada (2K Can. S. C. 
It. 102.)

APPEAL from the Court of Appeal for Ontario affirming 
tiie order of M'eiœmth. J., refusing an application by the ap­
pellant. for the delivery to him of certain hooks and documents 
to which he claimed to he entitled upon a vesting order made 
upon the acceptance of his tender for the purchase of un­
realized assets of the bank.

After hearing counsel for the parties upon an application 
for leave to appeal under section 7(> of the “ Winding-up Act,’* 
the Registrar refused the application with costs, and delivered 
judgment as follows :

The Rechsthau—This Was an application for leave to 
appeal under section 7(1 of the “ Winding-up Act,” which 
reads as follows :—

70. Au appeal shall lie to the Supreme Court of Canada, by 
leave of a judge of the said Supreme Court, from the judgment of 
the Court of Appeal for Ontario, the Court of Queen’s Bench in 
Quebec, or the full court in any of the other provinces or in the 
North-West Territories, as the case may be. if the amount involved 
in the appeal exceeds two thousand dollars. (45 V. c. 23, s. 78. 
part.)

On the 22nd of July, tenders were asked for the purchase 
of the unrealized assets cf the Central Rank, and the adver­
tisement specified that the schedule of such assets might he 
seen during office hours at the office of the liquidators, where 
copies of the conditions of sale to lx* tendered might be 
obtained.

On the 3rd of October, 1891, a vesting order was made 
by the Master in Ordinary, ordering that the tender of the 
said (ieorge R. Hogaboom of $44,500 for the said unrealized 
assets as the same existed on the 22nd July, 1801, which
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tender was opened on the 9th September, 1891, and approved 
on the 11 tli September. 1891, should he and the same was 
accepted, approved and affirmed, and it was further ordered 
that the purchaser should he allowed to deduct $2,500 from 
the amount of his tender on account of moneys received hv 
the *s between the 22nd duly. 1891. and the 9th of
September, 1891.

And it was further ordered

thin, upon payment to tlie said liquidators by the said George It. 
llogahoom of the said huih of $44,500, loss the deductions lieivinhe- 
fove referred to, all the said unrealized assets and all the real and 
personal and hcreditablc ami movable property, effects and choses in 
action of the said Central Bank of Canada referred to in the sche­
dule marked “A,” and in a hook containing n list of the said un­
realized assets of tin* said hank, each certified by the Master in 
Ordinary of the Supreme Court of Judicature from Ontario, ns the 
schedule of the said assets referred to in this order, and one copy 
of the said schedule marked “ A," mid the said book being filed in 
the office of the said Master, at Toronto, Ontario, and all and every 
other mal and personal and hercditable and movable property, effects 
and choses in action of the said hank, if -any, of what nature and 
kind soever, and wherever situated and existing, to which the said 
hank was or appeared to he entitled, or which was in the custody or 
under the control of the said liquidators, and as the same existed on 
the 22nd day of July, 1893, only excepting the claim of the said 
liquidators, or of the said hank, against Messrs. McKelcan & Xewhurti 
of Hamilton, and any claims of the said Central Bank against the 
directors and officers of the bank for breaches of trust, hut not in­
cluding ordinary debts due by any of the said parties, shall be ami 
they are and each of them is hereby vested in the said George It. 
llogahoom, his heirs, executors, administrators and assigns for 
ever to and for his and their sole and only use, absolutely free front 
any and all conditions, reservations and deductions for expenses or 
otherwise whatsoever, but subject to the incumbrances, if any. exist­
ing. or the equities and conditions attaching to any particular asset 
or assets on the 22nd day of July, 1891, and all the estate, right, 
title, interest, claim, property and demand of the said Central Bank 
of Canada and of the liquidators thereof, therein and thereto, and 
the said liquidators are hereby ordered and directed upon such pay­
ment being made to. the said liquidators by the said George It. Iloga- 
boom, to forthwith assign, deliver and hand over the same and every 
part thereof, at the office of the said liquidators, to the said George 
It. llogahoom or to whom he may appoint.

1892
Hooahoom

CkN'TKAI.

Canada.

545
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1892
Hooaboom

Central 
Bank or 
Canada.

This vesting order was. on the 23rd October, 1891. con­
firmed by the order of the Honourable The Chancellor, by 
an order expressed in the same words.

After some correspondence between the appellant or his 
solicitor and the liquidators or their solicitors, in which the 
appellant alleged that certain assets and property which 
belonged to the Central Bank and were intended to be in­
cluded in the sale to him. had not been delivered to him, the 
appellant presented a motion to the court, on the 27th 
January, 1892, asking for an order with costs limiting the 
time within which the liquidators should assign, deliver and 
hand over certain property mentioned r vesting order 
which the liquidators, lie alleged, had refused to deliver, 
and asking that a writ of attachment should issue against 
the liquidators, or for a writ of seques at ion for not deliver­
ing and handing over to the applicant the said property.

The schedule annexed to the notice of motion specified 
the following as the property claimed :—

1. The books of the said bank that were in existence at the
time of the suspension that came to your hands as liqui­
dators ;

2. One large safe ;
3. The documents, letters and correspondence referring to the

various notes, choses in action and claims that were
ordered to be transferred to the applicant ;

4. The George Thompson mortgage for $1.804.33 ;
6. The Charles Smith mortgage for $2,000 ;
0. The mortgage, James Harris to Mary Irwin,, for $150 :
7. Agreement between A. H. Ijambe and William 11. Jones for

$180;
8. Scrip for the Toronto Window Blind Company ;
9. Stock scrip for the Toronto Portable Gas Company ;

10. Stock scrip for the ten shares in the Iland-in-llnnd Corn

11. Past due bills, B. 11. Fleming, numbered, respectively. 453.
fiOO, 1,017, 1,80ft, and 2,062 ;

12. Past due bill, E. Williams, numbered 1,121 ;
13. Past due bill, S. B. Pollard, numbered 2,357 ;
14. Past due bills, Alex. Telfer, numbered, respectively. 705

and 1,057;
15. Past due bill, H. Schmidt, numbered 1,872;
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16. Past due bill, W. A. Hope, numbered 1,289:
17. Past due bill, H. Howes, numbered 61 ;
18. Past due bill, A. Brunei, numbered 21 ;
19. Pnst due bill, A. E. McMillan, numbered 264:
20. Pnst due bill, C. It. Winter, numbered 1,644.

Mr. Justice Meredith, before whom the application was 
heard, held that, on a proper construction of the vesting order, 
the purchaser was not entitled to the books nor any of the 
property specified in the motion, except the safe, which he 
ordered to be delivered to the applicant and which has since 
been delivered and is, therefore, not in question in this appeal.

'Hie Court of Appeal dismissed the appeal of the applicant 
from this judgment on the ground that, the liquidators had 
not been in contempt and, the object of the proceeding being 
that they might be ordered to comply with the vesting order, 
by delivering up the property specified, the answer to the pro­
ceeding was that, since the judgment appealed from was 
given the liquidators had been regularly discharged from 
their office, and had no longer any property in the bank, and 
were no longer persons who could intermeddle with the hank’s 
assets. <

The Chief Justice also expressed the opinion that 
he agreed with Mr. Justice Meredith, that the purchaser of 
the assets wras not entitled to the bank-books, and that the 
general w'ords used in the vesting order did not cover the 
books.

In applications of this kind, the judge before whom 
they are made has to bo satisfied, in the first place, that, the 
amount involved in the appeal is $2,000; and, in the second 
place, that, in the exercise of a sound discretion, the case is 
one in which an appeal ought to be allowed.

As to the amount, involved in the appeal it is incumbent 
upon the appellant to shew clearly that it exceeds $2,000. 
The value should not he a mere fancy value, or a value which 
the appellant alone would put on the subject matter, but a 
real existing value w'hich can he established beyond dispute by

1892
Hooaboom

CENTRAL
Bank or 
Canada.
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1892 evidence. Jf any doubt remains as to it in the mind of the
Hooaboom *,e sl'oultl decide in favour of the vested right which

*• the respondent has acquired by his judgment.
" BNTKAL
Bank ok
Canada. * * * * * * * *

(The Registrar then analyzed the evidence on this point, 
referring to various affidavits filed, and the facts that, with 
respect to the mortgages, they were assigned to the liquidators 
among other assets belonging to the D. Mitchell McDonald 
Estate, at 20 cents in the dollar, that the subject matter in 
controversy, such as the mortgages, past due bills, etc., 
belonged to a bankrupt concern, the assets of which were sold 
en bloc with no pretence of their being worth their face value, 
and not supposed to be purchased at their face value, and 
that, therefore, no presumption could be urged in favour of 
the appellant that they were worth their face value: that the 
appellant did not s’-ew that ihe various things claimed were 
more than mere evidences of title, in themselves of no in­
trinsic value, hut valuable to him only in so far as useful to 
enable him to realize the assets sold to him, but not necessarily 
required, and their non-delivery not preventing him from 
realizing the assets, and that the applicant could have access 
to the books and have them produced to assist him in the 
prosecution of suits.

(The conclusion arrived at by the Registrar was that there 
was not satisfactory evidence that the amount involved ex­
ceeded $2,000.)

********

Then, as to the second point, assuming the amount.in­
volved in the appeal to exceed $2.000. Is the case one in 
which, in the exercise of a sound discretion, leave to appeal 
should be given?

In this connection certain other facts have to be con­
sidered :—1. The nature of the application—an application 
made under the “ Winding-up Act ” to enforce delivery of
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property alleged to be vested in the applicant by order of the 
court, the alternative being attachment of the liquidators, 
who are officers of the court ; 2. The fact established by the 
evidence that, with the exception of the books and corres­
pondence, the liquidators never had possession of the property 
and effects in question, and, therefore, in this form of pro­
ceeding, in the event ctf the appellant succeeding, the alterna­
tive remedy of attachment is the only one open ; 3. The fact 
that the liquidators have been discharged and the books and 
papers deposited in court, in whose custody they now are, the 
liquidators no longer having the right or the power to inter­
meddle with them. And as the main controversy, according 
to Mr. Millar himself, is about the books, the continuing of 
the controversy further would practically result in a trial of 
conclusions not between the appellant and the respondents, 
but between the appellant and the court below, which has 
approved of the-action of its officers, has discharged them from 
liability incurred as liquidators, and has received into its own 
possession and under its immediate control the books and 
papers which the applicant claims.

In these circumstances, in my opinion, the appeal ought 
not to be allowed.

Application refused with costs.

Solicitors for the appellant : Millar, Liddell if- Le Yesconte.

Solicitors for the respondents: Meredith, Clarke, Bowes A
llilton.

[S. (\ File No. 1243.]

M1NUEAVÎ) v. PACKER et al,

APPEAL from the Queen’s Bench Division of tin- High 
Court of Justice for Ontario (19 Ont. App. R. 290).

Dismissed with costs, by consent, 
noth January, 1893.)

1892
ItOliABOOM

Central 
Bank or

1893
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1893 [S. C. File No. 1253.]

THE CANADIAN PACIFIC RAILWAY CO. v. 
BOLLINGER.

APPEAL from the Court of Appeal for Ontario (20 Ont. 
App. R. 244).

Settled out of court.

(9th September, 1393.)

[S. C. File No. 1257.]

STEWART v. ST. ANN’S MUTUAL BUILDING 
SOCIETY.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Motion for leave to appeal dismissed with costs for want 
of prosecution.

(7th March, 1893.)

See Q. R. 1 Q. B. 320.

[S. C. File No. 1261.]

CLARK v. KILLACKEY.

MOTION for leave to appeal from the Court of Appeal 
for Ontario.

Dismissed with costs for want of prosecution.

(20th March. 1893.)
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[S. C. File No. 1263.]

COUNTY OF YORK v. CHAPMAN.

APPEAL from the Court of Appeal for Ontario, which 
atlirmed the decision of the Chancellor holding that the 
lands of the respondent were encroached upon by the Lake 
Shore Road, according to the plan referred to in the Act, 52 
Viet. ch. 77 (Ont.).

The appeal was dismissed with costs, Gwynne, J., dis­
senting.

(24th June, 1893.)

[S. C. File No. 1268.]

HORNE v. THE BANK OF NOVA SCOTIA.

APPEAL from the Supreme Court of Prince Edward 
Island.

Entered but never prosecuted.

(5th August, 1893.)

[S. C. File No. 1269.]

CA'MERON v. HARPER.

APPEAL from the Supreme Court of British Columbia. 

Entered, but never prosecuted.

(8th April, 1893.)

Note.—An appeal in a rase between the same parties from a 
derision in the same eourt was dismissed by the Supreme Court of 
CiMie, 28th June, 1 Si(SI C*B. S. C. It. 273).

1893
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1894 [S. C. File Xo. 1270.]

THE SAINT .IOIJN CITY 1IAIIAVAY CO. v. MAIN ME. 

APl'EAlj from the Supreme Court of New Brunswick. 

Withdrawn.

( 14th February, 1894.)

See 31 N. B. Itep. 552.

1893
[S. C. File No. 1283.]

SMITH v. B1HKS.

APPEAL from the Court of Appeal for Ontario. 

Settled out of c ourt.

(18th September, 1893.)

[S. C. File No. 1284.]

PAC AU I) v. THE ATTORNEY-GENERAL FOR 
QUEBEC.

APPEAL from the Court of Queen’s Bench, Provir.ee of 
Quebec, appeal side.

Dismissed with costs for want of prosecution.

(2nd .tune. 1893.)

See Q. R. 2 S. C. 89.
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[S. C. File No. 1285.]

MET HE et al. v. MOREAU.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Entered, but never prosecuted. 

(8th July, 181)3.)

[S. C. File No. 1317.]

Settled out of Court.
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[S. C. File No. 1287.]

McGREEVY v. McGREEVY.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Dismissed with costs for want of prosecution.

(22nd February. 1894.)

1894

THE SHIP “LYDIA'' et al. v. HENDRY et al.

APPEAL from the Nova Scotia Admiralty District of 
the Exchequer Court of Canada.

1893

(9th December, 1893.)
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[S. ('. Kilo No. 1320.]

THE QUEBEC SKATINd CLUB v. THE QUEEN.

Al’I’EAL from the Exchequer Court of Canada (3 Ex. 
C. II. 387).

Withdrawn.

(3rd May, 18115.)

[S. C. File No. 1327.]"

THE QUEEN v. La FORCE.

Al’I’EAL from the.Exchequer Court of Canada (4 Ev 
C. R. 14).

Withdrawn.

(Oth January, 1805.)

1894 [S. C. File No. 1332.]

McDonald v. McDonald.

APPEAL from the Supreme Court of Nova Seotia. 

Abandoned.

(14th February, 1894.)

See 24 N. S. Rep. 241.
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(31st 'May. 1894.)

S. C. File No. 1337.

I ItOOP kt al. (Plaintiffs), 
and

KVKRETT kt al. ( Df.fkndantk)

[S. C. File No. 1335.]

ADAMS v. TOWNSHKXD.
APPEAL from the Supreme Court of Nova Scotia.
Allowed with costs, hut without prejudice to the plaintiff’s 

right to raise the same questions in an action instituted for 
the purpose of taking partnership accounts. Taschkukav, 
«L, dissented, being of opinion that the appeal should he dis­
missed with costs.

[8. C. File No. 1330.]
HARDY v. DESJARLAIS.

A1*PEAL from the Court of Queen’s Bench for Manitoba. 
Abandoned.
(February, 1894.)

Appkllanth,

Rkrpondknth.

ON APPEAL PROM THE SUPREME COURT OF NEW 
BRUNSWICK.

Hhipx and shipping—Material used in construction—Sale of goods— 
Contract—Principal and agent—Misrepresentations — Mistake— 
Conversion—Trover—Evidence—Misdirection—New trial—Ship'* 
hushamd—Pledging credit of owners — Necessary outfitting at 
home port.

While a three-masted schooner was in course of construction, R. 
obtained goods on credit from the plaintiffs (appellants) falsely re-

* Present: Sir Henry Strong, C.J., and Fournier, Tasciie- 
kfav. Sedgewick and Kino, JJ.

1894

1894
•May. 7. H. 

•Oct. i).
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Kvkrktt.

pvpwMiting that hin co-dofemlants were iuterested in the ship. The 
mnterialH were built into the ship and used in rigging and equip­
ping her, she was launched and registered in the name of E 
as sole owner, and, subsequently, these co-defendants became 
fiorid fide purchasers of certain shares in the ship. E. was regis­
tered as her managing owner, and she was sent to sen.

Held, that sending the ship to sea was not such a conversion of the 
materials worked into the ship as could supjiort an action in trover 
against the subsequent purchasers of shares in her.

After the purchasers of the ubrve mentioned shares were registered 
as co-owners, E. obtained, on a further credit, metal sheathing and 
other goods from the plaintiffs which were used in sheathing and 
further outfitting the vessel, at the port where she had been 
built, and where the owners resided, before sending her out to sea.

Held, that the managing owner had power to pledge the credit of 
the owners for such necessary purposes. The “Huntsman," 
<(UM) IV I). 814) followed.

The judgment appealed from (32 N. B. Rep. 147), which ordered 
a new trial on the ground of misdirection, was affirmed.

APPEAL from Hie judgment of the Supreme Court of 
New Brunswick (32 N. B. Rep. 147), setting aside the judg­
ment entered by Phaser, ,T., at the trial, upon the findings of 
the jury, in favour of the plaintiffs (appellants), and ordering 
a new trial, Phaser, J., dissenting.

The questions raised upon this appeal are stated in the 
judgment of Mr. Justice King, now reported.

1‘ugsley, Q.C., and Palmer, Q.C., for the appellants.

UcLeud, Q.C., for the respondents.

Strong, C.J., concurred in the judgment of Kino, J.

Taschereau, J.—1 would dismiss the appeal with costs. 
1 adopt Mr. Justice 'Puck’s reasoning in the court below. 
The order for a new trial should, in my opinion, stand.

Fournier and Sedoewick, JJ., concurred with Kino, J.

Kino, J.—This suit was brought as an action for goods 
sold and delivered to recover the price of outfits and material
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As to the first alleged contract, the plaintiffs contended 
that the contract intended was one with Eagles and the de­
fendants jointly, while the defendants maintained that if 
Eagles professed to contract on their account he acted with­
out authority.

As to the second contract, this was made by Eagles aa 
managing owner, and the question is aa to the power of a 
managing owner to bind hiç co-owners by such a contract.

It appeared that the vessel was being built by one Murphy 
near St. John, in the summer of 1890, under contract with 
Eagles. She was launched in November. On 7th January, 
1891. the builder’s certificate in favour of Eagles for 
sixty-four one-sixtv-fourth shares was registered. On 14th 
January, Eagles executed a hill of sale to defendant Peters 
of eight shares, to defendant Franke of four shares, and to 
defendant Everett of eight shares. These bills of sale, with 
two others to persons not included as defendants, were regis­
tered on 22nd January, 1891. On 20th January, he executed 
bills of sale to defendant Wilson of eight shares, and to de­
fendant Collard of eight shares, and these, with other bills 
for four shares, wen* registered on 2nd February, 1891. 
This left sixteen shares remaining in Eagles, who was also 
put on the register as managing owner.

Several, if not all, of the transfers to defendants were out 
and out purchase's for value.

The transactions first in question were based on an alleged 
contract, in July, 1890, negotiateel by William McLacldan,

supplied by plaintiffs (appellants), a firm of ship-chandlers 
at St. John. N.B., for a vessel called the “ Beaver.” Two 
distinct claims were involved ; erne in respect of rope, canvas, 
anchors, chain and material used in the construction anil out­
fitting of the vessel, supplied prior to her registration ; the 
other for yellow metal sheathing, felt, etc., after the regis­
tration. and after defendants had acquired title. The order, 
in each case, was through one Eagles, for whom the vessel 
was built, and who, afterwards, became the managing owner.
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oih* of the plaintiffs, and by Eagles. The latter absconded 
prior to the action, and was not again in the province, and 
the proof of what took place rests upon the evidence of Mc- 
Laehlan, and, to a slight extent, on that of Milligan, a clerk 
of the plaintiffs. This evidence will Ik* referred to hereafter. 
At present, it is sufficient to say that the plaintiffs, being with­
out any substantial evidence to prove Eagles’s authority to 
Contract for defendants, and the defendants having amply 
disproved any authority (proving, amongst other things, that 
they had no negotiations for a purchase of shares in the vessel 
until some time after the alleged contract), the plaintiffs 
applied for and obtained leave to amend the declaration by 
adding a count for trover in respect of these outfits. The 
alleged conversion was in the defendants having exercised 
dominion over the anchors, chains, and over the sails and 
rigging, which were made from the canvas and ropes and 
other things furnished, by sending the4 vessel to sea in 
'February, 1801, after they became registered owners. It 
appeared that some of the material became part of and was 
upon the vessel before the defendant became registered owners, 
ami that some became so afterwards.

Tn February' or March. Eagles gave his promissory note 
for $3,568, at four months, which included a sum due by hint 
to plaintiffs for supplies to other vessels of which also lie 
was managing owner. The note was reduced upon throe 
several renewals to $2,400. Before the note for the last men­
tioned sum fell due Eagles left the province, ami this action 
was Uien begun.

The contention, under the substituted count, for trover, 
was that there was no contract with Eagles alone, and. there­
fore, that nothing could pass to defendants, even as innocent 
purchasers for value, the plaintiffs citing and reiving upon 
Hardman v. Booth (1), and Cundy v. Lindsay (2).

Tlie learned judge instructed the jury that if the goods 
were supplied upon the joint credit of Eagles and defendants

<1) 1 II. à O. 808. (2) 3 App. Cas. 450.
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no property passed, as Eagles had no authority to contract 
for defendants, and that, in such ease, the plaintiffs were en­
titled to recover, and left to the jury this question :—

Upon whose credit were the outfits furnished by the plaintiffs?

The jury answered :—
Credit was extended to the parties represented by Kagles as 

going into the vessel with him.

And a verdict was found for the plaintiffs with damages on 
the trover count to the amount of $2,288.34.

1K94

Upon motion for a new trial, the court (per Sir John 
Allen, C.J., and Tuck, .1.; Fraser. J., the trial judge, dis­
senting), ordered a new trial, unless the plaintiffs should con­
sent to reduce the verdict to the amount found for the yellow 
metal sheathing, felt, etc., supplied after defendants became 
registered owners. This the plaintiffs declined, and. instead, 
have brought this appeal from the judgment of the court 
granting a new trial.

Assuming that Eagles represented (ami, of course, in such 
vase, falsely), that he had authority to contract for and on 
account of defendants, and that the contract tluit was in­
tended by the parties was one with Eagles and defendants 
jointly, the question is:—Was there, in fact a contract of 
sale? If not, the defendants, although innocent purchasers 
for value, are, under the general law, in no better position 
than Eagles. Rut, if there was in fact a contract of sale to 
Eagles then, although it might In; voidable for his fraud, 

still innocent transferees from him for value before the 
plaintiffs have exercised their option to avoid the contract, 
are not affected by the infirmity of Eagles's title.

One who expressly or impliedly manifests an intention to 
contract with certain persons cannot, if that intention fails to 
take its proper effect, he taken to have contracted with an­
other. This result follows whether the absence of true assent 
is due to error or fraud. Boulton v. Jours (1), was a case of

Ml 2 II A N. BC4.

92



136 SUPREME COURT CASES.

1H94 the former sort. Hardman v. Booth (2), Higgins v. Burton

Troup
(3), and Candy Lindsay (4), of the latter.

Evkkkit. It is not easy to distinguish this cast», in principle, from 
Hardman v. Booth (2), provided that the real transaction is 
such as is contended for by plaintiffs. In that case the plain­
tiff, Hardman, believed that he was selling the goods in ques­
tion to a firm of which the person with whom he was dealing 
had falsely led him to believe that he was a member. Such 
person was a member of another firm, of which the plaintiff 
knew nothing, and pledged the goods so sold to the defendant 
for advances to the last mentioned business, and the defendant 
sold them. The action was in trover, and it was held that 
there was no contract of sale, as the facts shewed that the 
plaintiff believed that he-was contracting with a certain firm 
which, however, had never authorized the person with whom 
he actually dealt, to contract on their behalf, and so the defen­
dant was held liable in trover for the amount for which ho 
sold the goods.

Upon the assumption of the correctness of their view of 
the facts, the plaintiffs offered to sell to several parties jointly, 
contemplating, of course, in the case of an executory contract 
like this, the benefit of the character, credit and substance 
of the several parties, and it is no acceptance of such offer for 
one of the parties to accept professedly, but not really, for the 
whole.

The next question is whether the plaintiffs’ view of the 
transaction is borne out by the facts. It seems to have been 
assumed rather too readily by the very learned judge who 
presided at the trial that there was but one interpretation of 
the evidence.

On his direct examination, and again on cross-examina­
tion, Mr. Meljaehlan gave an account of the transaction 
which hears quite a different meaning from that now con-

12) 1 II. & <\ 803. (3 » 20 I* J. Ex. 342.
(4) 3 App. (’ne. 459.

J. Ex. 342.
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tended for, ami it is only ti|K>» re-examiuation and with the 
aid of leading questions involving a misconception of what 
the witness had previously said, that any evidence is given 
from which it could reasonably lx* inferred that Eagles could 
have been supposed by plaintiffs to intend to pledge the credit 
of defendants.

•Mr. McUivhlan, on direct examination, says that Eagles 
called at plaintiffs’ place of business, and, using his words :—
■tnted that lie had about coutraeted with Mr. Murphy to build a 
three-nmsi<mI schooner, and he was around disusing of ahnrea. 
Wanted me to take an interest in I tie said vessel. I asked him the 
size, dimensions, etc., and then naked him who would he the co- 
owners. He an id oImiui the same company as the other v easels. 
Mr. Everett, Mr. Wilson and Mr. Peters would be part owners. 
Well. 1 told him I would think the matter over, and, when lie called.
I declined to take an interest. In a few days after that, he called 
for quotation» for outfit».

Then, on 25th July, 1890, he gave Engles a letter ad­
dressed to him, as follows :—

We will ftiimish you with outfita for your new three-masted 
schooner, to launch, say October 1st (then follows s|iecifictitioii of 
foods, with prices 1. Four months credit on above.

( 8d.) Timor & UcUchun,
per IV. IV. Mrf.ni'hlan.

The following evidence was given :—
Q.—After he received that letter did you have any communica­

tion with him with reference to the goods?
A.—Engles came back and accepted the offer.
Q.—Hid he, at that time or subsequently, give any directions 

with reference to the duck and rope?
A.—Yea. lie told me to deliver the duck to Mr. Broxvn, snit-

Q.—With reference to the rigging material and wire rope?
A.—To deliver it to Uavid Hear ness ( rigger).

This is the entire evidence, on direct examination, touch­
ing the making of the contract, and, dearly, there is nothing 
shewing that Eagles was professing to contract for the de­
fendants, or from which plaintiffs could reasonably conclude 
that he was.

1894

Kvkkbtt.
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1894 Oil cross-examination by Mr. McLeod, the witness again

Kvehstt.

Mate» that Engles sjnike of those who were going into tlio 
vessel. This, too, was in response to Mr. Me Lachlan's inquiry 
as to who would he co-owners, a question prompted by Eagles'» 
request that plaintiffs should take shares. It is not a state­
ment. that they had taken an interest in the sense of being 
jointly engaged in the building of the vessel.

The following rather extraordinary questions are put on 
re-examination :—

Q.—You were examined by Mr. McliCnd a* to the accuracy of 
your memory regarding the persona who he said had taken an interest 
with him in the vessel; whom are you positive that lie mentioned?

A.—Mr. Wilson a ml Mr. Everett.
Q.—And, after your attention has been called to the matter, la it 

still your recollection that he* mentioned Mr. Peters as one of those 
who had taken an interest with him in the vessel?

A.—Yes.

rl he witness stood aside, and the next day was asked to 
explain how he came to charge the goods in his books to “'Mr. 
Eagles’s new schooner,” while his letter of 2fith July had 
spoken of furnishing “vou (Eagles) with outfits for your 
new three-masted schooner,” ami Mr. Mcl^aehlan answers:—

He contracted for this schooner anil had n co-partnership, as 1 
understood from him. * • • lie said lie-had contracted for this
schooner, built by Mr. Murphy, .and lie would be the managing owner 
of that vessel, and had full power to contract, ami at that time 
the vessel had no name. Consequently, we put it down for Eugles'a 
new schooner ns is customary.

Q.—In addressing this letter to him, you addressed it to him in 
his capacity as managing owner?

A.—V es.
Q-—You say, before you gave him these quotations, he had told 

about these other persons being interested with you (him» in the

A.—Y’es.
Q-—You never, at any time, agreed to give credit to him person­

ally?
A.—No. I never did.

The way in which this evidence is brought, out furnishes 
good reason why the rule for a new trial should not be dis- 
turlied.
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The evidence is also open to the com monta of the 1894 
learned Chief Justice of New Brunswick, as to the mercan-
tile effect of the statements made by Eagles. r.

Kvkkbtt.

But. however this may be, it was not. aiifttciently brought 
to the attention of the jury to consider whether this might 
not have been a contract with Eagles induced, perhaps, bv 
his holding out that others were going to he part owners, but 
without any assumption by him of a right to hind the others, 
or any manifested intention on the part of the plaintiffs to 
sell to any particular person but Eagles, with the added right 
of looking to anyone who might, under any circumstances, 
afterwards appear to have been a real principal.

Then, while the taking of Eagles’s own note, and the way 
in which he was dealt with, are not inconsistent with plaintiffs’ 
contention, this, taken in connection with other circum­
stances, might well have received more attention in the direc­
tion. The assumption of the learned judge apparently was 
that, apart from the question of credibility, there wras no real 
question as to the character of the transaction.

Then, as to the material that had been worked up and 
become incorporated vith the vessel, and become a portion 
of her and her essential appurtenances. Eagles wras the un­
doubted registered owner of the vessel and had the power 
under the statute of absolutely disposing of her; and the 
defendants, as buna fide purchasers from him, became en­
titled (according to their several interests) to the vessel as 
she then stood, and. when their new title was duly registered, 
they, in turn, acquired the absolute power of disposing of 
her as she stood. The vessel, in this sense, became vested in 
them by the statute.

Next, as regards the claim for yellow metal sheathing, felt, 
etc., the powers of the managing owner are thus stated in a 
recent cose, The 'Huntsman ’ (5) :

(ft) 11N»4| 1». I). 218.
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1894 The luaiwiging owner in deputnl by the co-ewnere to employ th-
■ "" vetwel for their benefit, nnd that can only la* done by employing her 

THooe in the ordinary eouroe of trade suitable for such n vessel. It must 
Kvearrr. follow » mH-wanry eonsequenee that he has authority to conduct 

and manage on shore whatever concerns the employment of the whit» 
ami. for that purpose, has authority to give orders for the iiiMvssary 
repair, fitting and outfit of the vessel, in order to seeing that she i< 
Properly manned, properly sent to sea, and propwly chartered for 
the voyage.

He lias no power to make improvements in the vessel, a* 
such, ami, for the purpose of improving the pro|>erty of the 
co-owners, unusual and structural alterations are, of course, 
prima facie excluded. .Ml that the managing owner does 
must have reference to the useful employment of the vessel 
in an ordinary course of trade suitable for such a vessel. He 
may, therefore, do what is reasonably necessary for the 
purpose of a contemplated employment of the vessel in the 
ordinary course of trade suitable for her. Whether, in any 
particular case, the contemplated employment is a user of the 
vwsel in the ordinary course of trade suitable for such a 
vessel, and whether what is done may practically be regarded 
as a reasonable fitting out of the vessel for such an employ­
ment, are largely questions of fact.

Upon such inquiries, anything tending to establish an 
implied consent of the co-owners to anything done or propose! 
to be done by the managing owner respecting the vessel or 
her employment is, of course, material.

The result is that, upon the whole case, the order for a 
new trial should not be interfered with, and the appeal should, 
therefore, he dismissed.

A ppeal dismissed with costs.

Solicitor for the appellants: Chas. A. Palmer.

Solicitors for the respondents,
Everett, Wilson and Collard : Hnnnington <f* Wilson.

Solicitor for the respondents.
Franke and Peters: Thomas Millidge.
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[S. C. File No. 1339. J

DUNCAN J. MACDONALD (Plaintiff), aii ki.lant,
AND

GEORGE S. BRUSH (Defendant), Resfondent.

ON APPEAL FROM THE COURT OF Ql'EEN'S BENCH, 
APPEAL SI I IE. PROVINCE OF QUEBEC.

Appeal—Jurisdiction—Title to land—Trespass—Action possessowe— 
Démolition of works—Mutter in controversy—/{.* 8. C. c. 1S5, 
s. 29.

The plaintiff's action was for trespass against a neighbour in con­
structing a roof projecting over the plaintiff’s land, for the demoli­
tion of the projecting portion of the roof, and a déclaration that 
the plaintiff was proprietor of the land on which the trespass had 
been committed. On motion for the approval of security for the 
costs of an appeal from the judgment dismissing the action,

Held, that, as the title to the land was not in issue nor fu ure rights 
therein affected, and as it did not appear that the matt» in con­
troversy amounted to the sum or value of $2,000, there could be no 
appeal to the Supreme Court of Canada.

(Note.—Cf. The Emerald Phosphate Co. v. The Anglo-Continental 
(luano Works (21 Can. S. C. 11. 422) ; Delorme v. Cusson (28 Can. 
8. C. It. 66) ; Parent V. The Quebec North Shore Turnpike Road 
Trustees (31 Can. S. C. It. 666) ; Davis v. Roy (33 Can. S. C. It. 
346) ; Delisle v. Arcond (86 (’an. 8. C. It. 23).

MOTION by way of appeal front the decision of the 
Registrar of the Supreme Court of Canada (Mr. Cassels) in 
chambers, refusing the approval of the security for costs of a 
proposed appeal from the judgment of the Court of Queen’s 
Bench, appeal side, Province of Quebec, by which the plain­
tiff’s action was dismissed with costs.

The circumstances of the case are stated in the notes of 
reasons for judgment given by the registrar, in which the 
judgment of Mr. Justice Hall, upon a similar application in 
the court below, is recited.

Lajoie, for the motion 

Atwater, K.C., contra.
* Present : Fovbnieb, J., in Chambei.
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On 13th February, 1894. the registrar dismissed an appli­
cation, in ehamlHTs. for approval of the security, and delivered 
his judgment as follows:—

T.IK Rkoisthak—By his declaration the (appel­
lant) allege- that he is possessor, n litre de propriétaire, and 
has been so for more than a year before the institution of the 
action (to wit, since 2nd I December, 1843), of immovable 
property, numbered 165(1 in St, Anne’s Ward, in the City of 
Montreal, extending from the division line between lots 1555 
and 165(1 to the foundation of a factory of the defendant 
built on lot 1557; that during June and July. 1888. he has 
bet'll troubled in his possession by the defendant (respon­
dent) by the latter causing to project along the north-west 
boundary, to the extent of nearly one foot, the roof of a 
building, in possession of the defendant, on the neighbouring 
lot 1657; that the plaintiff is entitled to demand that the 
defendant should cause this trouble to cease, and that he, 
the defendant, should remove the part of his building which 
projects over the immovable of the plaintiff, and that the 
plaintiff should lie maintained in his peaceable possession 
of his immovable. Therefore, the plaintiff concludes that 
he lie declared possessor â titre de propriétaire of the above 
described immovable, and that the defendant be forbidden to 
trouble him in his possesion in the manner set out by the 
projection mentioned, and that the defendant be condemned 
to demolish that part, of his roof so projecting, within fifteen 
days of the judgment, and, in default, that the plaintiff him­
self be authorized to remove the projection at the cost of the 
defendant, the plaintiff reserving his recourse for damages, 
the whole with costs.

By his pleas, the defendant, besides a general issue, pleaded 
that, though it may be true that the plaintiff is in possession 
â titre de propriétaire of lot 1550, it is untrue that he has ever 
been troubled in his possession by the defendant who is owner 
and proprietor, and has been in possession â titre de proprié- 
iaire, by himself and hi» auteur*, since 1829, of lot 1557 ; that 
the building complained of has stood upon defendant’s lot

46
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since 1840, ami does not encroach upon nor overlap, nor does 
the roof thereof overhang the said lot 1550; that the building 
was constructed entirely within lot 1557, and there always has 
been and is more than two feet distance from the division line 
of the said lots, over which space the defendant has always 
retained ownership and possession, as being part of lot 1557, 
as the same was and is, and the said building hath and always 
had windows in its side wall opening on this portion of lot 
1557. Wherefore, defendant, reserving bis rights to take 
such action as may be necessary to protect and define his rights 
in the said property, prays that it In* declared that he has 
not troubled plaintiff in his possession of said lot lôSfi and 
that iff's action be dismissed with costs.

It was admitted that the property in question in the 
action was not worth more than one hundred dollars.

The Superior Court (.lettd. M. dismissed the action 
with costs.

This judgment was affirmed by the Court of Queen's 
Bench for Lower Canada, on the 22mi December, 1898. Appli­
cation was then made to Mr. .Justice Hall of that court for 
allowance of security. This was refused. The learned judge 
said :—

Considering that the demand in this ease was only to In» rein­
stated in the possession of n certain piece of land without putting in 
iamie the title to auclt land, that the rights in future are not hound 
by «aid judgment, and, therefore, that the matter in controversy doe* 
not come within the intent and meaning of the section of the Act 
allowing appeals to the Supreme Court of Canada.

The application was renewed before me on the 10th 
instant.

I agree with Mr. Justice Hall that this case does not 
come within section 29 of the Supreme and Exchequer Courts 
Act and dismiss the application with costs, fixed at $20.

On the motion, by way of appeal from the foregoing de­
cision, after hearing counsel for the parties. Mr. Justice

148
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Macdonald
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1894 Fournier reserved his judgment and, on a subsequent day,
dismissed the motion with costs, for reasons stated as fol- 

Macdonalu ^

Biuhm.
Fournier, J.—This is a motion to obtain leave to appeal 

t< the Supreme Court from a judgment rendered in this case 
by the Court of Queen’s Bench for Lower Canada (appeal 
side) on the 22nd December, 1893. dismissing the plaintiff's 
action.

The plaintiff, by his action, complained of having been 
troubled in the possession of his land by the defendant, 
Brush, and prayed to be reinstated in the possession of his 
land.

The appellant in this case has already applied to the 
Honourable Mr. Justice Hall for leave to appeal to the Su­
preme Court and his application was refused on the grodnd 
that the action was for the sole purpose of getting back the 
possession of a certain piece of land, and, there being no con­
testation as to the title to the land in question, and also on 
the ground that the future rights of the plaintiff were not 
affected by the judgment.

This application for leave to appeal was renewed before 
the registrar of this court, who also refused to allow it, on 
the ground that it was not an appealable case. For the 
third time the application was renewed before me.

Having examined all the documents filed in the cast1, I am 
of opinion that the two decisions rendered by the Honourable 
Mr. Justice Hall and by the Registrar of this court are cor­
rect.. The only subject matter in dispute in this case is as 
to the possession of a piece of land, the value of which has 
been admitted More the Registrar of this court not to he 
over $100, and, therefore, not of a sufficient amount to allow 
an appeal to this court, and, moreover, the title to the land 
in question has not been in any way contested by the parties. 
The future rights of the plaintiff are not affected bv this 
judgment, as he will always be at liberty to rely upon his 
title deeds in support of any action which may be taken.
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t day,
18 fl)l-

I am also of opinion that this application should be dis- 1894-
missed with costs, such costs to be taxed at $15. ’MaC1H)NALU

appeal 
ia case 
appeal 
ntiff'»

Application dismissed with costs. Hhush.

Solicitors for the appellant: Bisaillon, Brosseau & Lajoic.

Solic itors for the respondent : Atwater t£ Muckie.
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TURRIFF kt al. v. THE QUEBEC CENTRAL,
RAILWAY CO.

APPEAL from the Court of Queen's Bench, Province of
Quebec, appeal side.

W ithdrawn.

(14th May, 1894.)
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|S. C. File No. 1361.]

THE MONTREAL AND SOREL RAILWAY CO. v. 
DENNOXCOFRT.

APPEAL from the Court of Queen's Bench, Province of
1 Quebec, appeal side.

Discontinued, with costs.
► t *

(8th May, 1894.)
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[S. C. File No. 1365.]

WALLACE T. WISWELL.

APPEAL from the Supreme Courl of Nova Scotia.

Dismissed with costs, no person appearing when the cas. 
was called for hearing.

(7th November, 1894.)

[S. C. File No. 1375.]

MARSH v. LEMON.

APPEAL from the Court of Appeal for Ontario. 

Entered, but never prosecuted.

(31st July, 1894.)

[S. C. File No. 1384.]

MURRAY v. JONES.

APPEAL from the Court of Appeal for Ontario.

Dismissed with costs, by consent, upon a settlement 
effected during the hearing.

(2nd April, 1895.1
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[S. C. File No. 1386.]

DAVIS v. THE PONTIAC AND PACIFIC 
RAILWAY CO.

APPLICATION for approval of security on appeal from 
the Court Ol Queen’s Bench, Province of Quebec, appeal side.

Never prosecuted.

(23rd August, 1894.)

[S. C. File No. 1393.]

THE HALIFAX STREET CARETTE CO. v. DOWN1E
ET AL.

APPEAL from the Supreme Court of Nova Scotia. 

Never prosecuted.

(1st September, 1894.)

[S. C. File No. 1393a.]

THE HALIFAX STREET CARETTE Co. v. KELLEY 
AND GLASSY.

APPEAL from the Supreme Court of Nova Scotia. 

Never prosecuted.

(1st September, 1894.)



[S. ('. Kile No. 1.1118-1

WILLIAMS v. BAHTLIXG.

APPEAL from tile Supreme Court of Nova Scotia. 

\ppeal allowed with costs and a new trial ordered 

(6th November, 1894.)

SUPREME COURT CASES.

|S. V. File No. 13916.J

THE HALIFAX STREET CAKETTE CO. v. LANE. 

APPEAL from the Supreme Court of Nova Scotia. 

Never prosecuted.

(1st September, 1894.)

|S. V. File No. 1393c.]

THE HALIFAX STREET CAKETTE CO. v. McMAXVS 

APPEAL from the Supreme Court of Nova Scotia. 

Dismissed with costs for want of prosecution.

(8th March, 1895.)

See 29 Can. S. C. li. 548.
(

(I
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[S. C. File No. 1399.]

PHILLIPS v. McGRATH.

APPEAL from the Supreme Court of Nova Scotia. 

Inscribed, but never brought to hearing.

(4th February, 1895.)

[S. C. File No. 1401.]

SUTTON v. THE COMMISSIONERS OF THE HAR­
BOUR OF TORONTO.

APPEAL from the Court of Appeal for Ontario. 

Entered, but never prosecuted.

(15th September, 1894.)

[S. C. File No. 1410.] 1898

THE QUEEN v. MacLEAX AND ROGER.

APPEAL <from the Exchequer Court of Canaria (4 Ex.
C. B. MT).

Discontinued.

(13th June, 1898.) »

(See 8 Can. S. C. R. 510.)

1895

1894
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1894 (S. C. File No. 1411.)

HAYES t. bERRY.

APPEAL from the Court of Appeal for Ontario. 

Entered, but never prosecuted.

(21st September, 1894.)

I«95 [S. C. File No. 1413.]

THE LONDON STREET RAILWAY CO. v. THE CITY 
OF LONDON.

APPEAL from the Court of Appeal for Ontario. 

Withdrawn.

(27th April, 1895.)

1894 [S. C. File No. 1420.]

In re LARTER.

APPLICATION for writ of habeas corpus on commit­
ment for two years’ confinement in Dorchester penitentiary, 
upon conviction at the Court of Assize, at Charlotteiown, 
P.E.I., for procuring a noxious drug to be used to obtain a 
miscarriage.

The proceedings were not further prosecuted.

(6th October, 1894.)
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[S. C. File No. 1426.]

WRIGHT et al. v. THE QUEEN.
Hid can Canal Land»—Forfeiture—Mia-u»er— Condition Subsequent— 

Jurisdiction of B&ckequei Court of Canada- ('outs.

APPEAL from the judgment of the Exchequer Court of 
Canada rendered on 20th March, 1893.

The appeal was argued on 12th, 13th, 14th and 15th of 
March, 1895, and judgment was reserved.

On the appellants* petition of right, the Exchequer Court 
found and declared that the Crown held certain lands in 
question for the purposes of the Rideau Canal, and that to 
a tract thereof sixty feet in width surrounding the Canal 
Basin, in the City of Ottawa, and the bv-wash therefrom, 
there was attached the condition that no buildings should be 
thereon erected ; but that the proviso that no buildings 
should be erected thereon did not create a condition subse­
quent, the breach of which would work a forfeiture and let 
in the heirs of the late Nicholas Sparks, by whom the same 
bad been surrendered to the Crown for the purposes of said 
canal, and that the use bv the Crown of a portion of tin- 
lands in question for uses other than the purposes of the 
canal would not work such a forfeiture. On the question of 
the relief which the suppliants might obtain for breach of 
the condition, or for the non-user of any portion of the lands 
or for mis-user thereof, and also as to the question of costs, 
the said court was of opinion that it had no jurisdiction to 
grant the same, and declared that the suppliants were not 
entitled to the relief so sought, and ordered that there should 
he no costs to either party.

On 9th December, 1895, an order was made for re-argu­
ment, Mr. Justice Fournier having become disqualified by 
resignation, and the remaining judges who heard the argu­
ments being equally divided in opinion ; proceedings were 
suspended on proposals for an amicable arrangement between 
the parties, which finally resulted in a settlement out of court.

(25th January, 1907,)

1907
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1895

1894

’Dec. w.

[S. C. File No. 1426.j

WARD et al. v. THE SHIP “ YOKE MITE.”

APPEAL from the Exchequer Court of Canada, British 
Columbia Admiralty Division.

Withdrawn.

(23rd January, 1895.)

fS. C. File No. 1430.]

STEWART v. SCTTLTHORPE.

Appeal per aalturn—Expira lion of time for appealing—Supreme Court 
Act, t. W.

Leave lo appeal per sa I turn cannot be prim tod after the expiration 
of tlie time limited by aec. 40 of the Supremo and Exchequer 
Courts Act.

APPLICATION, on 19th December, 189-1, for leave t" 
appeal per sa I turn from the judgment of the Queen's Bench 
Division of the High Court of Justice for Ontario (25 O. R. 
544).

It appeared from the affidavit filed that the judgment 
sought to tie appealed from was rendered on the 21st Juin 
1894 : that a motion for leave to appeal to the Court of Appeal 
for Ontario was refused on 13th November, 1891, an oral 
judgment being delivered by Osler. J.. to the effect that tie 
legislature bad fixed a limit, and the Court of Appeal did 
not feel justified in granting leave to appeal in cases below 
that limit, except in extreme rases, and that this was not such 
a rase, the judgment lieing for only $400 and costs of suit.

* I'RR8EM : The Reuistrar, in Chambers.
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The Registhah refused leave on the ground tliai the 
application, not having been made within the time limited bv 
section in of the Supreme and Exchequer Courts Act, wa- 
ton late.

Apiilication ditini*xf<1 with co>t>.

[S. C. File No. 1431.]

TENNANT v. BALL et al.

APPEAL from the Court of Appeal for Ontario (VI Out. 
App. R. 602).

Entered, but never prosecuted, 

tilth December, 1894.)

[S. V. File No. 1432.]

THE S. S. “ MANDALAY” v. THE MONCTON SUGAR 
REFINING COMPANY.

APPEAL from Nova Scotia Admiralty Division of the 
Exchequer Court of Canada.

Abandoned, without costs, by consent.

1894

■SCI LTHIIKCK.

1894

1895

(7th December, 1895.)
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1895 | S. C. File No. 1441.]

THE QUEEN v. ROCHE.

APPEAL from the Exchequer Court of Canada award­
ing the respondent $77,772.05 for properties expropriated 
for the Water street extension of the Intercolonial Railwai 
in the City of Halifax, and for damages resulting from such 
expropriation.

By the judgment of the court the judgment appealed 
fiom was varied by an,order that the respondent should re­
cover $55,744.79 instead of the sum awarded by the 
Exchequer Court, and the court did not award any cost-, 
on the appeal, to either party.

(7th May, 1895.)

[S. C. File No. 1463.]

BURNS v. CHISHOLM kt al.

APPEAL from the Supreme Court of New Brunswick 
(32 N. B. Rep. 588).

Settled out of court.

(20th November, 1895.)

[S. C. File No. 1479.]

TORONTO RAILWAY CO. v. EWING.

APPEAL from the Court of Appeal for Ontario (210. 
R. 694).

Settled out of court 

(17th September, 1895.)
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[S. C. File No. 1183-1

DUBE v. LES CURE ET MARGUEILL1ERS DE 
LTSLE VERTE.

APPEAL from the Court of Queen’s Bench. Province of 
Quebec, appeal side (Q. R. 6 Q. B. 424).

Application to approve security for costs refused.

(29th May, 1895.)

[S. C. File No. 1490.1

DONOVAN v. ROBERTS.

APPLICATION for leave to appeal per saltum from the 
judgment of Meredith, C.J. (lfi Ont. P. R. 4501. com­
mitting the appellant for contempt.

The application was refused hv the Registrar, and an 
appeal from his decision was dismissed with costs by Tas­
chereau, J„ in chambers.

tilth July, 1895.)

(See 21 O. R. 535.)

[S. C. File No. 1502.1

KINGSTON & MONTREAL FORWARDING CO. v. 
UNION BANK OF CANADA.

APPEAL from the Court of Review, Province of Quebec 

Dismissed, with costs.

(9th December, 1895.)

(See Cout. Dig. 203. 541. 1054. 1481.1

1895
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[S. C. File No. 1105.]

MI NIC1PALITY OF SMITH’S FALLS v. SWEENEY
KT AL.

APPEAL from I In* Court of Appeal for Ontario (82 Ont. 
App. H. 420).

Settled out of court. •

(24th September, 1805.)

[S. C. File No. 1513.]

DOMINION SAFETY FUND LIFE ASSOCIATION v. 
FREEZE.

APPEAL from the Supreme Court of New Bruiiawhk 
(33 N. B. Rep. 238).

Settled out of court.

(2nd November. 1805.)

1896 T*. C. File No. 1514.]

XEACHIE et al v. THE CITY OF TORONTO.

APPEAL from the Court of Appeal for Ontario (22 Ont. 
App. R. 371).

Settled out of court.

(14th February. 1806.)
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[S. C. File No. 1521.]

PENNY v. THE QUEEN.

APPEA!. from the Exchequer Court of Canada (-1 Ex. C. 
R. 428).

Withdrawn.

(26th December, 1899.)

[S. C. File No. 1525.]

CITY OF OTTAWA v. HIIUC'E. 

APPEAL from the Court of Appeal for Ontario. 

Withdrawn.

(lfit.li January, 1896.)

[S. C. File No. 1527. |

TAYLOR v. FOY.

APPEAL from the Court of Appeal for Ontario. 

Dismissed with costs.

18119

1896

(4th March. 1896.)
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[S. C. File No. 1530.]

WILLIAM I. SHEETS et al. (Defendants), Appellants, 

and

PETER X. TAIT (Defendant) and HER MAJESTY

THE QUEEN (Plaintiff).. Respondents.

OX APPEAL FROM THE EXCHEQUER COURT OF CANADA

Title to land—Lease for years—Possession by sub-tenant—Purchase 
at sheriff's sale—Adverse occupation—Evidence—Conveyance of 
rights acquired—Compromise—Waiver—Estoppel.

The court held that the acceptance of a deed of compromise in 
respect to the tenure of real property, which excluded certain 
lands, estopped the appellant from any claim for compensation 
for the expropriation of lands forming part of the excluded area.

A1 PEAL from the Exchequer Court of Canada, in a suit 
wherein Her Majesty, the Queen, was plaintiff, and the present 
appellants and the respondent, Tait, were defendants, and in 
which the judge of the Exchequer Court declared that the 
respondent, Tait, was entitled to be paid the amount of the 
compensation awarded upon the expropriation of certain lauds 
taken for canal pur|>06es.

The questions at issue on the appeal are stated in the judg­
ment now reported.

Moss. Q.C.. and Cline, for the appellants.
Ferguson. Q.C., for the respondent, Tait.
Hogg, Q.C., for the Superintendent of Indian Affairs.

The judgment of the court was delivered by

King. J.—Upon information filed under the Expropria­
tion A et, 52 Viet. chap. 13. relative to the expropriation of 
certain land on Sheik's Island, in the township of Cornwall 
and county of Stormont, for the purpose of enlargement of

* Present : Sir Henry Strong, C.J., and Taschereau. Sedhe 
wick. King and Oirovard, JJ.



SUPREME COURT CASES. 159

the* Cornwall Canal. Uie chief contestation was as to whether 
the present appellant, Sheets, or the respondent, Tait, is en­
titled to compensation, which was assessed by the court at 
$1.400.

The land in question consists of fifteen acres at the west­
erly end of Sheik’s Island and is a portion of lands which, 
in 1796, were leased by the British Indians of St. Regis to 
one David Sheik and Jeremiah French for a term of 999 
years. This lease was recognized by the Crown and is the 
foundation of the claim of the respective parties, each of 
whom claims to be entitled to the part in question for the 
unexpired term.

It appears that, in the year 1800, French assigned his 
interest in the lease to David Sheik. Subsequently, Sheik 
let a number of persons into possession of certain parts of the 
island as sub-tenants, and, amongst these was Jacob Sheets, 
the father of the appellant, William Sheets, The part so 
occupied by Jacob Sheets was known as lot No. 7 and con­
sisted of one hundred acres to the westward of lot No. 6, 
occupied bv one William Raymond. To the westward of 
Raymond’s oi re were one hundred and forty acres,
and a material question is whether the whole of this, or only 
about one hundred acres, was within the lot No. 7, occupied 
by Jacob Sheets ; or, in other words, whether Sheet’s occu­
pation extended to the fifteen acres of expropriated land 
which were at the westernmost end of the island.

The learned judge was of opinion that the evidence as to 
whether or not Jacob Sheets actually occupied and used 
this forty acres was not. perhaps, altogether satisfactory. I 
agree in this conclusion, which is further strengthened (as 
pointed out by the learned judge) bv the terms of the con­
veyance which Jacob Sheets, while in possession of lot 7, was 
satisfied to take from Solomon V. Chesley. who then was 
claiming title to the whole.

Cheslev had, in 1837, recovered judgment against Isaac 
B. Sheik, the eldest son of David Sheik, who was then de-

1896
■sHKKTM KT AL

Tait

ThK (jl KKN.

563356
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1896 ceanei!, and, under execution thereon, Isaac H. Sheik’s riglit
s ikkt ~\ vnm* interest in the estate of his late father was sold at 

sheriff’s sale and was purchased by Chesley.
Tait

Thk V/I-kks. In March, 1850, Cheslev sold and conveyed to one John 
Tait all his estate and interest in the following portions of 
the island, i.e., the lot one, and also in
that portion of the «nid inland situate at its head and adjoining the 
premises of Jacob Sheets on the west containing forty acres, 

whieh latter portion was subsequently (August, 1888), con 
veyed by John Tait to the respondent.

in April, 1856, Chesley made a conveyance to Jacob 
Sheets (then in possession of lot seven), of all his interest i 
the one hundred aci*es adjoining the farm owned by tin 
heirs or successors of William Raymond, deceased. In this 
deed it was (inter alia) recited that David Sheiks had. in his 
life-time, and in contravention of the terms of his lease with 
the Indians, placed upon the island sundry sub-tenants, and 
amongst the number, Jacob Sheets ; that upon the demise of 
David Sheik, his eldest son and heir. Isaac 1C Sheik, had 
entered into possession, occupation and usufruct of the sai l 
island, and exercised undisturbed ownership therein for a 
series of yea/s ; that, during this term, In- compromised with 
several of the sub-tenants referred to, and received valuable 
considerations from Solomon Raymond and others of them, 
but nothing from tin- said Jacob Sheets; that Jacob Sheets 
had settled upon the uppermost end of the island, and made 
large improvements upon the hundred acres adjoining the 
farm and premises of William Raymond, then deceased ;
and having an ho stated made largo payments to the Into David Slvik 
therefor, but of which he produced no documentary or other proof, a 
mutual compromise was entered into between the said Solomon V. 
Chesley and the said Jacob Sheets, to the effect that for the con­
sideration and payment of twenty-five pounds, the said Solomon 
V. Chesley undertook to convey to the said Jacob Sheets, his heirs 
and assigns, all the right, title, interest, claim, etc., which lie pos­
sessed or acquired by the aforesaid purchase at sheriff’s sale of all 
and singular the land and premises situated west of William Ray­
mond's farm, save and except forty acres of woodland on the extreme 
south-westerly end of said island.
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A memorial of this deed was registered by Jacob Sheets. 1896

There would seem to be, in the acceptance of this deed, an‘SHKRT* KTAI'1 
admission of Isaac B. Sheik’s and of Chesley’s possession and Tait 

title, and that the hundred acres at the uppermost end of the Th Qikrn. 

island, adjoining the farm and premises of Raymond, upon 
which it is recited that Jacob Sheets had settled, did not in­
clude the forty acres of woodland on the extreme south­
westerly end of the island.

Upon the whole, therefore, 1 agree with the learned judge 
that no sufficient title is shewn in the appellant- either by 
possession or otherwise to the fifteen acres that have been ex­
propriated, and that, consequently, the appeal should he dis­
missed with costs.

Appeal dismissed with easts.

Solicitors for the appellants: Maclmnan, Liddell <£• Cline. 
Solicitor for the respondent. Tait: A. Ferguson. 
Solicitors for the Superintend-

ent-Oeneral of Indian Affairs: O'Connor d- Hogg.

[S. C. File No. 1532.]

THK TOWN OF PETRRBORO v. MASON. 

APPEAL from the Court of Appeal for Ontario. 

Dismissed with costs.

(5th March, 1896.)

(See 20 Ont. App. R. 683.)
c.—11
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1896 | S. ('. File No. 1533.]

THE CITY OF LONDON (Defendant), Appellant,
and

LEVI LEWIS kt al, (Plaintiffs), Respondents.

UN APPEAL FROM THE COMMON PLEAS DIVISION OF 
THE HIGH C’oniT OF JUSTICE FOR ONTARIO.

Municipal corporation—Drainage—Construction of sewers—A*aisance 
—Injunction—Da mages—Itigli t of action—Practice,

APPLICATION for special leave to appeal per sallnm 
from the judgment of His Lordship 'Mr. Justice Mac- 
Mahon, at the trial, by which the action of the * ' tiffs was 
maintained with costs.

The circumstances of the case are stated, as follows, in 
the judgment appealed from, as delivered by,

“ MacÏMahon, J.—The action is to recover against the 
City of London the damages which the plaintiffs sought hut 
failed to recover against the defendant in Lewis v. Alexaml i 
(1). The history of the by-laws under which the drains or 
sewers were constructed, causing the nuisance of which the 
plaintiffs complain, need not he repeated here, as it is set 
out with all necessary particularity in the above-mentioned 
reports.

“ The question as to what was the effect of by-law No. 391 
finally passed by the r~ of Westminster on the 7th
of August, 1883, was decided by the Supreme Court (2). Mr. 
Justice Sedgewick, in delivering the judgment of the 
majority of the court, says, at page 555 :

There is no authority, it seems to me, for limiting the purposes 
of the drain. Who is to determine the character of the matter that 
may lie carried off, the degree of its offeusiveness or inoffensiveuess?

* Present : The Reoistbab, in Chambers,

(1) 21 Ont. App. R. 613; 24 Can. 8. C. R. 851. 
(2) 24 Can. 8. C. R. 581.

5

0507
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The drainage of an area covered by human habitations must, in my 
judgment, necessarily include the drainage or carrying off from 
those habitations of all matter that is usually carried off by means 
of drains or sewers in areas of that description. Rome evidence was 
adduced at the trial to shew that it was never intended by th" peti­
tioners that their water-closets should be connected with this drain, 
and this evidence not only impressed the trial judge, but seems to 
have affected the learned judges of the Court of Appeal.

Neither the petition for the drain nor the by-law itself affords 
any evidence that such was the object of the drain. If it were to be 
so limited, either the by-law itself or the plans and specifications of 
the work which formed part of the by-law, should have made ap­
parent that limited punaise, and no reliance, in my view, can b- 
placed upon oral testimony, even if admissible, as to its purixises 
many years after the work was constructed. It appears to me, 
however, that the evidence is conclusive that the drain was intended 
to he a drain for all purposes. The petition and the hill refer to it 
ns a sewer.

“ The plan prepared by an engineer for the proposed work 
called far nn outlet on the lands of the plaintiff. But from 
the completion of the work, in 1884. until the year 1888, the 
use of the drain had been confined to earn ing off the surface 
water from the lands and to the drainage of the cellars of 
the houses on Bruce Avenue, so no damage was. during that 
period, caused to the plaintiff.

*• As [Minted out in the dissenting judgment delivered by 
Mr. Justice Gwynne, at page 5f>5, this drain or sewer was 
the property of the Township of Westminster, and at the time 
of the passing of the by-law, in 188.4, the township council 
had not vested in them the jurisdiction which was, bv 4fi 
Viet. ch. 18, see. 49(1, s.-s. 99 and 40, vested in the councils of 
cities, towns and incorporated villages, for regulating sinks, 
water-closets, privies and privy vaults, and the manner of 
draining the same, that jurisdiction being first vc ted in 
township municipalities in 1887, by R. S. O. ch. 184, sec. 489. 
e.-s. 47.

“This want of authority in the township municipality 
appears to hare been overlooked when the judgment of the 
majority of the court was written.

l.Nftli

London
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1696

London

“ At* a fact, however, the plaintiff's consent to the outlet 
to the drain or sewer being on his property was on the under 
standing and agreement that the sewer was to be used ex­
clusively for the purposes above stated—for draining the 
lands and cellars—and that the water-closets were not to haw 
connection with the sower. In order to prevent any misunder­
standing as to the object of the petitioners, on the day of tin 
final passing of the by-law, and prior to its being passed, the 
township clerk of Westminster, at the request of those signing 
the petition, and in order to prevent any question arising as t*< 
the object of the petition, made the following memorandum 
thereon :—

The opinion of the petitioners, ns expressed at n meeting of those 
interested, is that no water-closets should he drained into the sewer.

“That the property owners on Bruce Avenue regarded the 
drain or sewer by-law as being passed solely to enable their 
lands and cellars to he drained, cannot he doubted, as none of 
them connected their water-closets with the sewer until tin- 
increased power was conferred to township municipalities, in 
1887, by R. S. 0. ch. 181, sec. 189, s.-s. 47. After the passing 
of the Act, and in 1888, Mr. Alexander made a connection 
between the water-closet in his house and the sewer.

“ On the 4th July, 1892, the corporation, upon the petition 
of two-thirds of the City of London, under the provisions of 
sec. (112, relating to local improvements, passed by-law No. u.v.i, 
for a sewer on Henry street, which connects with the Bruce 
street drain. In September. 1892, If. W. Puddicane, by agree­
ment with and under authority of the City of London, con­
nected the water-closet in his house with the Henry stive: 
sewer, and so passing into the Bruce street drain contribute*! 
to create the nuisance on the plaintiff's property. Mr. Puddi- 
caue was the first to obtain the sanction of the city to make 
water-closet connection with the sewer. Since then, a number 
of the owners and occupiers of houses on Bruce and Henry 
streets have made connections between the water-closets in 
their houses and the sewers on those streets. A serious nuis­
ance has been created, rendering it impossible, at certain
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times, for the plaintiffs to leave their windows or doors of 
their residences open by reason of the noxious smells caused 
by the deposits of filth on their premises. ! haw found 
there was no consent given by the plaintiffs to the deposit of 
such tilth on their lands, causing this unliearable nuisance. 
And 1 have then to consider whether the plaintiffs are en­
titled to a reference as to the damages in this section or 
whether their remedy is confined to proceeding by arbitration 
under the statute.

“The eases referred to by Mr. Justice Gwynne, in 2+ 
Can. S. C. R. at pages 5(10-7, of Charles v. Finchley Local 
Board (3), Lewis v. City of Toronto (1). and Van Egmond 
v Seaforlh (5), all shew that where a person or a corporation

entitled to a limited right, exercises it in excess so ns to produce 
a nuisance, and the nuisance cannot he abated without obstructing 
the enjoyment of the right altogether, the exercise of the right may 
be entirely stopped until means have been taken to reduce it within 
its proper limits.

“Assuming, as I must, that the corporation was obliged, 
for sanitary reasons, to carry off the water-closet excreta 
through the sewers, it cannot create a nuisance and cause an 
unsanitary condition in another locality by the deposit of such 
excreta then1. There are methods of deodorizing sewage and 
rendering it innoxious, and the corporation should have 
adopted some one of the numerous methods to prevent a 
nuisance being created of which the plaintiffs justly complain.

“Counsel for the defendant relied on the judgment in 
Township of Raleigh v. Williams (f>) as authority for the con­
tention that the plaintiffs’ only remedy was by arbitration 
under the Municipal Act. I expressed the opinion at the trial 
that the ease decided under the clauses of the “ Drainage Act” 
could have no application to a case like the present. In that 
view 1 am confirmed by the judgment of the learned Chief 
Justice of the Common Pleas Division, in his judgment in

13> 23 Ch. D. 775. (4 ) 30 V. (’. Q. It. 352 (5) 0 O. II. 500.
(ti) (18031, A. C. 540; 21 Cnn. S. C. R. 103.

London
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1896 Holt v. The City »/' llai.iilton (not jet reported), to which 
^— ' reference can ho had.
Londont-. “There will he judgment for the plaintiffs with a refer-
Lkwis. once to the local master at London as to the damages. And 

the defendant is hereby enjoined from permitting filth from 
water-closets or other noxious Or foul matter from being 
carried on to the premises of the plaintiffs through the 
sewers or drains.

“ The injunction will be suspended for five months from 
this date to enable the defendant to abate the nuisance, with 
liberty to apply to extend the time.

“ Tlie plaintiffs are entitled to their costs, including the 
costs of the reference.”

The application for leave to appeal per sal turn was based 
principally upon the grounds that the ease was distinguishable 
from the cast1 of Lewis v. Alexander (7); that the evidence 
shewed that the sewer in question had been constructed as a 
general sewer, and that the statute referred to by the learned 
judge in his reasons above quoted (R. S. O. 1887, eh. 181, see. 
489, s.-s. 47), had been cited and commented upon in the 
case before the Supreme Court of Canada above referred to.

After hearing counsel on behalf of the parties, the learned 
Registrar dismissed the application with costs, fixed at $12.

Application refused with cos's.

[S. C. File No. 1542.1

THE CITY OF MONTREAL v. CAMPEAU. 
APPEAL from the Court of Queen’s Bench, Province of 

Quebec, appeal side.

Dismissed, for want of prosecution.
(26th February, 1896.)

(7) 24 Can. 8. C. R. 551.
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[S. C. File No. 1543.]

CONNOLLY et al. v. THE QUEEN. 

APPEAL from the Exchequer Court of Canada. 

Withdrawn.

(let April, 1896.)

Note.—See 1 Ac Quern v, f‘nn unity IEx. t\ It. 397).

[S. C. File No. 1544.)

CONNOLLY et al. v. THE QUEEN. 

APPEAL from the Exchequer Court of Canada. 

Withdrawn.

(1st April, 1896.)

Note.—See The Queen v. f'nit null y <5 Ex. <*. It. 3i>7).

[S. C. File No. 1545.]

CONNOLLY et al. v. THE QUEEN. 

APPEAL from the Exchequer Court of Canada 

Withdrawn.

(1st April, 1896.)

167
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Note.—See The Quern v. Connolly (5 Ex. ('. R. 307).
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1896 [S. C. File No. 1546.]

CONNOLLY et al. v. THE QUEEN. 

APPEAL from the Exchequer Court of Canada. 

Withdrawn.

(1st April, 1896.)

Note.—See The Queeti v. ('omiolty (5 Kx. c. It. 397).

[S C. File No. 1547.]

CONNOLLY et al. v. THE QUEEN. 

APPEAL from the Exchequer Court of Canada. 

Withdrawn.

(1st April, 1896.)

Note.—See The 1)ueev v. Connolly (5 F,x. V. U. 397).

fS. C. File No. 1551.]

BURNHAM v. HANES.

APPEAL from the Court of Appeal for Ontario (93 Out. 
App. R. 90).

Settled out of court.
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[S. C. File No. 1554.]
THE QUEEN v. LAINE f.t al. 

APPEAL from the Exchequer Court of Canada. 

Discontinued.
(25th April, 1896.)

[S. C. File No. 1565.]
THE MERIDEN BRITANNIA COMPANY v. McMAHOX

ET AL.
APPEAL from the Court of Appeal for Ontario. 

Discontinued.
(10th April, 1806.)

[S. C. File No. 1569.]
ARCHIBALD v. SLAITHH EX WHITE. 

APPEAL from the Supreme Court of Nova Scotia. 

Dismissed, with costs, for want of prosecution. 

(15th May, 1896.)

[S. C. File No. 1574.]
THE UNIVERSAL MARINE INSURANCE CO. v. 

McLEOD.
APPEAL from the Supreme Court of New Brunswick 

(33 N. B. Rep. 447).
Entered, hut never prosecuted.

(1st August, 1896.)

1896
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J897 [S. C. File No. 167».]

SHEETS v. THE QUEEN. 

APPEAL from the Exchequer Court of Canada. 

Settled out of court.

(21st July, 1897.)

[S. C. File No. 1680.]

FARRELL v. HOGG.

APPEAL from the Supreme Court of British Columbia. 

Discontinued with costs.

(2-tth June. 1890.)

1897 [S. C. File No. 1582.]

THE BATE DES CHALEURS RAILWAY CO. v.
NANTEL.

APPEAL from the Court of Queen’s Bench. Province of 
Quebec, appeal side.

Attorney-General for Province of Quebec was a party 
intervening, and, on special application, the Attorney- 
General of Canada was made a party by order, by His Lord- 
ship Mr. Justice King, in chambers.

Inscribed on roll, but never brought to hearing.

(13th May, 1897.)

(See Q. R. 9 S. C. 47; 5 Q. B. 64.)
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[S. C. File Xo. 1583.] 1897

THE ATLANTIC AND LAKE SUPERIOR RAILWAY 
CO. v. NAN TEL.

APPEAL from the Court of Ouven's Bondi, Province of 
Quebec, appeal side.

Attorney-General for Province of Quebec made a party 
bv order.

Inscribed, but never brought to hearing.

(13th May, 1897.)

[8. C. File No. 1585.] 1S9Ü

PAGE v. THE ATTORNEY-GENERAL FOR 
ONTARIO.

APPEAL from the Court of Appeal for Ontario.

At the hearing, upon suggestion of the court, the parties 
agreed to a settlement, and a consent order was made modify­
ing the terms of the judgment appealed from.

(26th October, 1896.)

[S. C. File No. 1586.] 1897

THE CITY OF OTTAWA v. CLARK et al.

APPEAL from the Court of Appeal for Ontario (33 Ont.
App. R. 386).

Withdrawn.

(18th March, 1897.)
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[S. C. File No. 1587.]

THE CITY OK OTTAWA v. KEEFER.

APPEAL from the Court of Appeal for Ontario (23 Ont 
App. R. 38fi).

Withdrawn.

(18th March, 1897.)

[S. C. File No. 1688.]

THE QUEEN v. O’NEILL & CAMPBELL.

APPEAL from the Exchequer Court of Canada.

Allowed in part without coats, the judgment appealed 
from Iteing reduced from $37.827.37 to $38.954.83, and the 
cross-appeal being dismissed with costs. Special terms o< 
to costs apportioned were settled in the minutes of judgment.

(15th June, 1897.)

1896 [S. C. File No. 1591.]

THE QUEEN r. GOODWIN. 

APPEAL from the Exchequer Court of Canada. 

Not prosecuted.

(20th July, 1896.)

(See Onnilirin v. The Queen, 28 Can. S. C. R. 273.)
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[S. C. File No. 1592.)

THE WESTEUX ASSURANCE CUM VA N Y v. TUE 
SINGER MANUFACTURING CO.

AVl’EAL from the Superior Court, sitting in review, at 
Montreal.

Discontinued.

(bill September, 1896.)

(See y. R. 10 S. C. 379.)

[S. C. File No. 1594.)

THE CONFEDERATION LIFE ASSOCIATION v. 
KIN NEAR.

APPEAL from the Court of Appeal for Ontario (23 Ont 
App. R. 497).

Order made reversing judgment appealed from.

(18th August, 1896.)

(See note at p. 51(1 of report in court below stating that 
the ease was settled out of court. )

[S. C. File No. Kill.)

VO I SA HD v. LEG R IS; MASK ! XOXGE ELECTION- 
CASE.

APPEAL from the Controverted Elections Court. 

Discontinued.

(10th February, 1897.)

173
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1897 [S. C. File No. 161(1.]

THE ANDERSON TIRE CO. v. THE AMERICAN 
DUNLOP TIRE CO.

APPEAL from the Exchequer Court for Canada (5 Ex. 
O. R. 194).

Dismissed with costs, bv consent, for want of prosecution, 

(ilrd Feb., 1897.)

[S. C. File No. 1619.J

THE “PRINCE ARTHUR” v. THE “ FLORENCE.”

APPEAL from the Exchequer Court of Canada (5 Ex. 
C. R. 151, 218).

Withdrawn.

(21st April, 1897.)

[S. C. File No. 1620.]

RODDICK v. GRIFFITH; ST. ANTOINE ELECTION 
CASE.

APPEAL from the Controverted Election* Court.

Struck off the list.

(16th February, 1897.)
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[S. C. File No. 1622.] 1X97

THE RICHMOND INDUSTRIAL CO. v. TOWN OF 
RICHMOND.

APPEAL from the Court of Queen’» Bench. Province of 
Quebec, appeal side.

Dismissed for want of prosecution.

(30th March, 1897.)

(See Q. R. 12 S. C. 81.)

[S. C. File No. 1627.]

WINN v. TOWN OF MILTON. 

APPEAL from the Court of Appeal for Ontario. 

Discontinued.

(12th February, 1897.)

[S. C. File No. 1631.]

mckenzie v. McKenzie.

APPEAL from the Supreme Court of Nova Scotia. 

Dismissed with costs.

(19th February, 1897.)

(See 29 N. S. Rep. 231.)
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[S. C. File No, 1C.37.]

VA I ULAN COURT v. ROULEAU.

APPEAL from the Court of Queen's Bench, Province of 
Quebec, appeal side.

Settled out of court.

(5th October, 1897.)

1896 [S. C. File No. 1647.]

MACDONELL v. HOLMES; SELKIRK ELECTION 
CASE.

APPEAL from the Controverted Elections Court. 

Discontinued.

(17th April, 1896.)

1897 [S. C. File No. 1649.]

ALEXANDER v. McALISTER; RESTIOOUCHE 
ELECTION CASE.

APPEAL from the Controverted Elections Court.

Never brought to hearing.
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. [S. C. File No. 1654.]

BEATTIE T. WENGER.

APPEAL from the Court of Appeal for Ontario (24 Ont. 
App. R. 72.)

Discontinued.

(6th April, 1897.)

1897

[S. C. File No. 1673.]

THE CANADA PERMANENT LOAN AND SAVINGS 
CO. t. ALDRICH.

APPEAL from the Court of Appeal for Ontario. 

Discontinued with costs.

(15th May, 1897.)

[S. C. File No. 1680.]

THE SCOTTISH UNION AND NATIONAL INSUR­
ANCE CO. V. THE PACIFIC CASKET AND 

FURNITURE CO.

APPEAL from the Supreme Court of British Columbia.
l

Discontinued.

(6th July, 1897.)
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[S. C. File No. 1681.]

'MATTOX v. THE QUEEN.

PETITION for leave to appeal from the Exchequ 
Court of Canada (5 Ex. C. R. 401).

Petition for leave to appeal filed, but never prosecuted

(4th June, 1897.)

(S. C. File No. 1685.)

ROBINSON v. DUN & CO. 

APPEAL from the Court of Apjieal for Ontario. 

Settled out of court.

(See 24 Ont. App. R. 287.) 

f21st July. 1897.)

[S. C. File No. 1687.]

ELLIS v. CLARKSON.

APPEAL from the Court of Appeal for Ontario. 

Settled out of court.

(25th October. 1897.)



SUPREME COURT CASES. 179

[S. C. File No. 1688.] 1901

1)UN N v. THE QUEEN.

APPEAL from the Exchequer Court of Canada (See 4 
Ex. C. R. 8).

Appeal not prosecuted effectively up to 1st June, 1900.
No order appears to have been made, but see (File 1955)
Dunn V. The King (Cout. Dig. 728). for note of case de­
cided 'between same parties by the dismissal of the appeal 
with costs, on lltli Nov., 1901.

[S. C. File No. 1690.] 1897

MAINWAR1NG v. BOON.

APPEAL from the Court of Review, at Montreal.

Dismissed with costs, by consent, for want of prosecution.

(July, 1897.)

[S. C. File No. 1702.]

OUEST v. DTACK.

APPEAL from the Supreme Court of Nova Scotia 

Dismissed with costs.

(11th June, 1898.)

(See 29 N. S. Rep. 504, 558.)
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is. C. File No. 1709.]

WHITE v. ROTHSCHILD. 

APPEAL from the Court of Appeal for Ontario. 

Dismissed for want of prosecution.

(5th November, 1897.)

1898 [S. C. File No. 1714.]

REID v. McCURRY.

APPEAL from the Court of Appeal for Ontario. 

Dismissed, with costs.

(6th May, 1898.)

[S. C. File No. 1720.]

THE NATIONAL FIRE INSURANCE CO. OF 
IRELAND v. BERNARD.

APPEAL from the Court of Review, at Montreal.

Dismissed with costs for the reasons given in the court 
appealed from.
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[S. C. FUe No. 1727.] 1898

THE QUEBEC HARBOUR COMMISSIONERS r. 
McGREEVY.

APPEAL from the Court of Queen's Bench, Province of
Quebec, appeal side.

Discontinued.

(See Q. B. 11 S. C. 455 ; Q. R. 7 Q. B. 17.)

(16th February, 1898.)

[S. C. File No. 1729.]

RAPHAEL v. MaoLAREN.

APPEAL from the Court of Queen’s Bencii. appeal side, 
Province of Quebec.

Allowed in part, declaring that interest should run upon 
the sum of $1,555.93 from the date of the action, and that all 
the costs of both parties should be paid bv the respondents 
out of the trust fund of $70,000 in their hands as executors 
and trustees of the estate of the late .Tames McLaren.

(6th May, 1898.)

[S. C. File No. 1735.]

GILBERT v. DANDURAND.

APPEAL from the Court of Queen’s Bench. Province of 
Quebec, appeal side.

Settled out of court.

(9th May, 1898.)
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1898 [S. C. File No. 1745.]

WAH1I1NGTON v. TOWN OF WESTMOUNT.

APPEAL from the Court of Queen’s Bench, appeal side, 
Province of Quebec.

Dismissed with costs.

(14 th June, 1898.)

(See Q. R. 8 S. C. 44; Q. R. fl S. C. 161, and ef. Bnlmtr 
v. Wannington and The Town of Wettmount, No. 1747. infra.

[S. C. File No. 1747.]

BULKIER v. WARM1NOTON AND THE TOWN OF
WESTMOUNT.

APPEALS from the Court of Queen’s Bench, appeal side, 
Province of Quebec.

Dismissed without costs.

(14th June, 1898.)

See Q. R. 5 Q. B. 120. Cf. Warm in;/Ion v. Town of West- 
mount, No. 1745, ante.

fS. C. File No. 1755.]

MARCOTTE v. LA BANQUE NATIONALE.

APPEAL from the Court of Queen’s Bench, appeal side, 
Province of Quebec.

Dismissed with costs. 

(15th May, 1898.)
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[S. C. File No. 1 ?()(!.] 1898

FOURNIER v. BAHSALOU.

APPEAL from the Court of Review, at Montreal.

Dismissed, with costs, for want of prosecution.

(11th May, 1898.)

[S. C. File No. 1707.] 1899

MACPHERSON v. G EASIER.

APPEAL from the Supreme Court of New Brunswick. 

Discontinued with costs.

(3rd May, 1899.)

(See 34 X. B. Rep. 20(1; 1 N. B. Eq. 049.)

[S. C. File No. 1770.] 1898

THE TORONTO, HAMILTON & BUFFALO RAILWAY 
CO. v. BIRELY; In rk ARBITRATION UNDER 

“ THE RAILWAY ACT ” OF 1888.

MOTION for special leave to appeal from the judgment 
of the Court of Appeal for Ontario, which dismissed an appeal 
from the order of Armour, C.J., dismissing an appeal from 
the award of the arbitrators.

After hearing counsel for the parties, the court dismissed 
the motion with costs fixed at $25.

(13th and 20th May, 1898.)

Note.—See next case.
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[S. C. File No. 1770a.]

BIRELY v. THE TORONTO, HAMILTON & BUFFALO 
RAILWAY CO.

On motion for dismissal of an application for special leave 
to appeal from the Court of Appeal for Ontario (25 Ont. 
App. R. 88), in the matter of an arbitration between the par­
ties, no one appeared to support the motion, on the day for 
which notice had been given, and the motion was dismissed 
with costs.

(13th May, 1898.)

Subsequently, on motion before the Registrar, in cham­
bers, the application for special leave to appeal was dismissed 
with costs.

(20th May, 1898.)

Note.—See last case.

[S. C. File No. 1774.]

McCASKlLL V. COMMON.

APPEAL from the Court of King’s Bench, Province of 
Quebec, appeal side.

Application for leave to appeal dismissed with costs. 

(18th June, 1898.)

(See Q. B. 13 S. C. 282.)
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[S. C. File No. 1779.]

TOWN OF PETROLIA v. JOHNSTON".

APPEAL from the Court of Appeal for Ontario, affirming 
the judgment of'Meredith, J., which awarded the plaintiff 
$50 damages, and enjoined the town from discharging noxious 
or deleterious water or substances through their drains and 
sewers into Bear Creek or its natural tributaries, so as to 
cause appreciable damages to the plaintiff as riparian owner 
of lands on said creek.

The appeal was dismissed with costs. (jwvxNE. J.. dis­
senting.

The only notes of reasons for judgment delivered in the 
Supreme Court were by G Wynne. J.. who dissented.

(See No. 18(11, al page 18(1. pool.)

(22nd Feb., 1899.)

Note.—Cf, Town of Petrolia v. Johnston <30 Can. Gaz. 585), 
anil Johnston v. Town of Petrolia (17 Ont. I*. It. 332).

[S. C. File No. 1780.]

MONTREAL GAS CO. v. GAFFNEY.

APPEAL from the Court of Queen's Bench, appeal side, 
Province of Queliec.

Dismissed with costs.

(5th October. 1898.)

1899

1898
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[S. ('. File No. 1782.)

DROLET v. CHALIFOUR.

APPEAL from tlie Court of Queen’» Rench, Province of 
Quebec, appeal side.

Allowed with costs. Judgment to he entered for appel­
lants for $1,125, with interest from January, 18!>7. and 
costs in all the courts. Taschereau, J„ dissenting.

(30th May, 1890.)

[S. C. File No. 1801.)

JOHNSTON v. THE IMPERIAL OIL CO.

APPEAL from the Court of Appeal for Ontario.

Allowed with costs, judgment to be entered for the appel­
lant in the same terms as the judgment affirmed bv the 
Supreme Court of Canada in the Town of Potrolia v. Juhn- 
slim (No. 1771», at page 185, an Ip), Taschereau and 
Gwyx.vk, J.7., dissenting.

The only notes of reasons for judgment delivered were by 
the dissenting judges:

Mr. Justice Taschereau was of opinion that the appeal 
should he dismissed, and considered that, for the reasons 
given by Meredith, J., at the trial, the appellant had no case 
against the company.

Mr. Justice Gwynne, for reasons stated in voluminous 
notes, thought that a new trial should he granted.
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[S. C. File Xo. 1808. ] 1899

MACPHËHSOX v. FRASER.

APPEAL from the Supreme Court of New Brunswick.

Dismissed with costs.

(5th June, 1899.)

(Sec 34 X. B. Rep. 417.)

[S. C. File Xo. 1805.] 1898

THE MONTREAL STREET RAILWAY CO. v. THE 
MONTREAL PARK AXI) ISLAND RAILWAY CO.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

'Hie appeal was dismissed with costs for want of prosecu­
tion, and afterwards a notice of discontinuance was filed by 
the appellants.

(19th October : 2nd November. 1898.)

[S. C. File Xo. 1806.] 1899

THE TRENTON ELECTRIC CO. v. CORPORATION OF. 
TRENTON.

APPEAL from the Court of Appeal for Ontario.

Discontinued.

(29th March, 1899.)
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1898
•Ocl. 27.

[S. C. File No. 1807.]

KILNER v. WERDEN.

Ap/ncal per suit mu—Special leave—Discretion■—IUcahcw of whole
case on application for leave—Vexations proceedings—Want of
merits—Expiration of time lor appealing.

Where it appeared that an appeal was utterly without merits, 
leave to appeal per sultum was refused, and it was declared that, 
in such a case, the circumstances could not justify au order ex­
tending the time for appealing.

APPEAL from the decision of the Registrar, in chambers, 
refusing special leave to appeal per saltum from the judgment 
of the Chancellor of Ontario at the trial, dismissing the 
plaintiff’s action with costs.

The circumstances urged upon the application are set 
out in the judgment by the Registrar, in chambers, refusing 
the application, as follows :—

The ItixiiSTRAK—This is an application under section 2«>, 
sub-section 3, of the Supreme and Exchequer Courts Act, for 
leave to appeal per saltum to the Supreme Court of Canada 
from a judgment of the trial judge, the Chancellor of Ontario, 
delivered on the 24th October last.

In support of the application the plaintiff’s solicitor files 
an affidavit in which he alleges that the principal question in 
controversy in the action is as to whether the paper writing 
set up by the defendant as the will of one William Pigeon is a 
valid will or is void for uncertainty, as the plaintiff contends. 
He also alleges that the same question was in issue in May v. 
Logic (1). tried before Meredith, J., who upheld the suffi­
ciency of the will, and whose judgment was subsequently 
affirmed by the Court of Appeal for Ontario. He also alleges 
that the plaintiff appealed from the judgment of the Court of 
Appeal for Ontario in May v. Logie (1). to the Supreme Court

* Present : Kino, J., in Chambers.

(1) 27 O. R. 501: 23 Ont. App. R. 785 : 27 Can. S. C. R. 443
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of Canada, and that the appeal was dismissed, not on the 1898 
ground of the sufficiency of the will, hut for insufficiency of ~ 
the proof, diewing that the persons who conveyed the land in r. 
question to one Kilner, the plaintiff herein, were all the heirs " *RU,N' 
at law of the said Pigeon.

Mr. Georye E. Henderson, for the plaintiff, contends that 
it is impossible for him to recover in the Court of Appeal, 
inasmuch as that court is bound by its previous judgment in 
May v. Logie (1), and an appeal, therefore, to that court would 
Is1 2 fruitless so far as he is concerned, and he claims that, 
under the practice of this court upon similar applications, he 
is entitled to have the discretion of the court exercised in 
his favour, and to have leave to appeal per snttum granted.

Mr. Christie, for the defendant, contends that the validity 
of the will is only one of the grounds of defence to the action; 
that, in addition to this defence, he has pleaded a number 
of other substantial defences anyone of which, if established, 
weald entitle him to defeat the plaintiff’s claim; and that, 
therefore, the decision of the Court of Appeal might be in the 
defendant’s favour irrespectively altogether of the question as 
te the validity or invalidity of the will, and that, this being 
so, it cannot l>e said that an ap|ieal to the Court of Appeal 
would be useless. I understand his contention to be. in short, 
that if he can shew that the plaintiff’s claim may be defeated 
in the Court of Appeal upon grounds wholly aside from and 
independent of the point determined in [May v. Logie (1), 
that is a sufficient reason whv the Supreme Court should not 
grant leave to appeal per saltum.

The contention of Mr. Christie, I think, is opposed to the 
decision of this court in Muff ait v. The Merchants Bank of 
Canada (2), in which leave to appeal was granted from the 
judgment of Ferguson, J. (3).

The facts were substantially as follows:—
The defendant. Moffatt, at tin1 request of Moffatt & Co., 

executed a bond and agreement as accommodation for them

(1) 27 O. R. SOI : 23 Ont. A nil. R. 78,'; 27* 'an. S. C. R 443.
(2) 11 Can. S. C. R. 40. (3) 3 O. It. 122.
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1898 to the Merchants Rank. Upon an action brought by the bank, 
two defences were set up, the" first being that the documents 

<•. were executed by him under a misapprehension as to their 
Wkrden. through the representations of one of the members of the

firm of Moffatt & Co. ; that the documents did not contain the 
true agreement between the parties, and should lie rectified to 
express the true agreement, and that they should not be held 
binding upon him. The second ground of defence was that, 
if it should be held that the bond and agreement were binding 
upon him, that, nevertheless, according to their proper con­
struction, his liability thereunder was limited to the amount 
of Moffatt & Co.’s indebtedness to the hank at the time of the 
execution of the documents, and that he was entitled to credit 
for all subsequent payments made by Moffatt & Co. to the 
bank, the effect of which would be to wipe out his entire 
liability. The bank, on the contrary, claimed that his liability 
was not. in any way limited, but was a continuing liability, 
only determined in the event of Moffatt & Co. paying their 
entire indebtedness to the bank. It was held by the trial 
judge that the case of Cameron v. Kerr (1), was conclusive 
as to the effect of the documents under the second ground of 
defence. Upon this state of facts, an nation was made to 
Gwynne. J., for leave to appeal per ml turn, under the same 
section in question on this motion, and this leave was granted 
on the ground that the Court of Appeal would be bound bv 
the case of Cameron v. Kerr (1), whereas the appellant 
sought to avoid the effect of that decision. Moffatt v. The 
Merchants Hank (2), was more fully considered in the vas. 
of Kyle v. The Canada Co. (3). when» the judgment of th 
court, delivered by the present Chief Justice, affirms the deci­
sion in Moffatt v. The Merchants Hank (2). for the reason

that the legal question which the appellant sought to raise hud been 
decided in the Court of Appeal on the same state of facts, and. vir­
tually, upon the same evidence, oral and documentary, upon which 
the decision upon which it was proposed to appeal from had proceed­
ed. and that, under these circumstances, it was manifestly a proper 
case for giving leave to appeal, since the Court of Appeal could not

(1)3 Ont. App. It. 30. (2) 11 (’an. 8. C. R. 40.
(3) 15 Can. 8. C. R. 1K8.
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bp expected to take a different view of the legal consequence* flowing 
from the identical state of facts upon which they had lately pro­
nounced.

1899

It will Ik* smi, therefore, that in tin- east* of M off all v. The 
Merchants Hank ( 1 ), it was open to the respondent to object to 
leave being granted on the ground that the Court of Appeal 
might determine the ease in favour of the appellant, without 
dealing with the second ground of defence, which alone was 
covered by the decision in Cameron v. Kerr (2). In other 
words, if the Court of Appeal should hold that the defendant 
was entitled to escape liability hv reason of the representations 
under which he was induced to execute the documents in 
question, it would not he necessary for tluit court to deal with 
the second ground of defence in any wav.

Wbhuin.

The only conclusion, therefore, which I can come to is 
that Moffatt v. The Merchants Hank ( 1), is an authority for 
granting leave to apjteal per sal turn to this court, where the 
appellant can shew, as in this case he clearly does shew, that 
under no circumstances can he succeed in the Court of Appeal, 
as he would he met there by the decision of the same court 
on the same state of facts, and proceeding upon the sa mo 
evidence.

If this were not the only element to be considered upon 
the application, 1 think the plaintiff would have made out a 
case for granting the order asked, hut in dealing with an 
application such as this, in which the applicant does not. come 
tc the court as of right, hut claiming to have a discretion 
exercised in his favour, I think I am entitled to look at the 
facts of the case as disclosed in the uncontradicted evidence 
in the court below. The case of Dtnnonlin v. Lanf/tri/ (It), 
and Leicln v. IIowe (4), in my opinion, are authority for my 
so doing.

I have, therefore, to consider whether, on the whole cast, 
v.itliout actually adjudicating u|hhi the merits, the plaintiff's 
claim is not an un meritorious one.

(11 11 Cnn. 8. (’. It. 40. (2) ït Ont. App. It. .'Ml.
(3) 13 (’un. 8. C. It. 258. 14» 14 <Vm. 8. (’. It. 722.
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1898 The evidence given in the case of May v. Logie (1), and 
contained in the appeal ease, was put in at the trial by con­

i’. sent as the evidence of both parties, and, in that evidence, the 
lV KKDEN. ,following facts appear:—

Mr. Joseph A. Donovan, a solicitor, practising in the City 
of Toronto, in or about the Spring of 1894, discovered that 
the title to a valuable part of the Village of Mimico, near 
Toronto, rested upon the will of one William Pigeon, which 
will read as follows:—

1, William Pigeon, of the Township of Etobicoke, in the County 
of York, yeoman, do declare this to be my last will and testament, 
revoking all others by me heretofore made. It is my will that as to 
all my estate, both real and personal, whether in possession, expectancy 
or otherwise, which 1 may die possessed of, my wife Elizabeth, and 
I hereby ap|s»int my said wife Elizabeth to be sole executrix of this

It will bt‘ perceived that in this will, through mistake 
or ignorance, the testator left out the words give, devise, 
bequeath, or any word importing a gift. It would appear 
that the property had been very much improved since 
it was first owned by Pigeon, by the erection of buildings, 
etc., and was now' of the value of $40,000 or $*>0,000, 
and had been sold in parcels so that there were a large 
number of persons deeply interested in the title. Mr. 
Donovan, being about to proceed to England, where the 
heirs-at-law of William Pigeon, if the will were invalid, 
icsided, comes to an understanding with Kilner, the 
present plaintiff, by which the latter agrees to accept a con­
veyance from the heirs-at-law in trust, but, through all the 
evidence, the plaintiff’s solicitor and his witnesses carefully 
resist all efforts of counsel to extract the name of the cestui 
que. trust. Donovan proceeds to England, and traces up 
through Cornwall, Surrey, Bristol, etc., the various heirs of 
William Pigeon, and obtains their execution of an absolute 
conveyance of all the lands of William Pigeon in Mimico to 
said Kilner. Apparently, upon his return, Kilner hud sunn- 
cbjections to having his name used as the plaintiff in the ex­
tensive litigation which, no doubt, was contemplated as the out­

il) 27 O. It. 801; 23 Out. App. It. 785; 27 Can. S. C. It. 443.
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come of the antecedent proceedings, and suggested that the 
lands should he conveyed to some third person, and, after some 
Inquiry, lights upon Albert E. May, the plaintiff in Jlay v. 
Logie (1); obtains an interview between Donovan and May, 
the final result being that the property is to he conveyed b> 
Kilner to May upon the receipt of $50. Why Kilner should 
have refused to he a party to the action does not appear, 
although he admits that nothing could he marie out of him, 
and it is apparent that May was labouring under a similar 
condition of affairs.

One Brown now appears on the scene as May’s solicitor, 
and upon examination he admits that ‘May had not $50 with 
which to pay Kilner, and that it was expected he would get 
the money from his wife, who was supposed to he earning 
some money; and that finally he introduces May to another 
Brown, who is induced to loan the $50, which subsequently 
reaches Kilner’s hands, and the conveyances are delivered 
over. It is also provided between the parties that the deed 
from Kilner to May shall lie absolute in form, and without 
any tnist, and that the consideration therefor should be 
$11,000, and that a mortgage should he given back to Kilner 
for $0,950. He professes to have had a very hazy recollection 
as to the transaction, but apparently the $1,000 difference 
was to be balanced by a conveyance of some mineral land, but 
the information as to its location was, for some reason which 
we can only suspect, very strenuously and sucesefully refused 
by Donovan. The transaction having been, in this way, carried 
out. matters are in shape to sot in motion actions of eject­
ment against the numerous persons who now were the owners 
of the original lot of land, and accordingly, writs were issued 
and proceedings taken. Kilner, in his evidence, admits that 
the only hope the parties to the transaction had of getting any­
thing out of the mortgage to May was to succeed in the action 
of Mag v. Logie, (1) ; and it further appears that the spoils to 
result from the proposed litigation were to be divided by a

(1) 27 O. R. 501 ; 22 Out. App. It. 785: 27 ('an. S. (*. It. 442. 
c.~la

1898

Wkkhkn.



194 SUPREME'COURT CASES.

1898 payment, first to Kilner of tin* *11,000 mortgage; socomllv.

eequcntlv, and after the decision in May v. Logie (1), an 
order was obtained requiring 'May to give security for costs,
and all the actions were dismissed except the present one, in 
which, through some oversight apparently, an order for dis­
missal was not taken out.

As before stated, Donovan and Kilner refused fo give the 
name of the cestui qui- trust, and it is not alleged that he 
furnished the funds to buy out the interests of the heirs in 
England, or the expenses of Air. Donovan's trip, and Mr. 
Donovan refuses to tell how much he paid the heirs for 
executing the deeds, and he further says that Kilner simply 
did what he was told. Apparently nobody else gave him in­
structions except Donovan. In fact, reading the evidence as a 
whole brings one to the conclusion that Donovan was the 
moving and guiding spirit from the inception of the trans­
action to the end ; that the other parties concerned were 
simply automatons, moving only as directed and controlled by 
him. 1 do not believe the heirs of Pigeon ever thought they 
had, or in fact ever had, any other interest to sell than a right 
to litigate, and this they were, no doubt, willing to dispose of 
for a trifling amount. The ease, in my opinion, falls expressly 
within the judgment of Lord Abinger in Prosser v. Edmunds 
(V). where he says :—

The remaining cause of demurrer, namely, that the plaintiffs have 
no right to equitable relief, raises an important and curious question, 
which is this :—Whether or not parties who either become purchasers 
for u valuable consideration, or who take an assignment in trust of a 
mere nuked right to file a bill in equity, shall be entitled to become 
plaintiffs in equity in resjiect of the title so acquired. * * * Where 
an equitable interest is assigned, it appears to me that in order to give 
the assignee a locus standi in a court of equity, the party assigning 
that right must have some substantial possession, some capability of 
personal enjoyment, and not a mere naked right to overset a legal 
instrument. * * * In the present case it is impossible that the 
assignee can obtain any benefit from his security, except through ttv

ill 27 ('an. 8. <\ R. 44.1. (2> 1 Y. & C.-481.



SUPREME COURT CASES. 19 5

medium of the court. He purchases nothing but a hostile right to 1898 
bring parties into a court of equity as defendants to a bill filed —,—•
for the purpose of obtaining the fruits of his purchase. * * * All Kiln»
our cases of maintenance and champerty are founded upon the prin- Wkrdbn 
ciple that no encouragement should he given to litigation by the in­
troduction of parties to enforce those rights which others are not dis­
posed to enforce. There are many cases where the acts charged may 
not amount precisely to maintenance or champerty, yet of which, upon 
general principles .and by analogy to such cases, a court of equitj 
will discourage the practice.

The whole litigation seems to me to have been an abuse 
of the process of the court, and utterly without merit; and, as 
the plaintiff comes claiming, not as of right, but appealing to 
the discretion of the court, I think, for the reasons above 
set out, ample grounds are afforded for refusing to exercise 
such discretion in his favour, and for relegating him to the 
redress which the usual and ordinary practice and procedure 
of the courts afford to all litigants.

I have given the reasons for my conclusions in this full 
manner that, in the event of it being held T am wrong in 
looking at all at the evidence, the plaintiff will be in a posi­
tion to obtain relief upon an appeal from mv decision, if he 
desires to have it. revised.

Application refused with costs.

An appeal from the foregoing decision was taken before 
Mr. Justice King, in chambers, and application also made, 
as alternative relief, for an order extending the time limited 
by the statute for appealing from the Chancellor’s judgment 
de bene esse. The appeal was dismissed with costs, ltis 
Lordship delivering the following note of reasons for his 
decision :—

King, J.—The appeal is dismissed with costs, the appeal 
not having been taken and prosecuted within the time fixed 
by the rules, and the circumstances not calling for an exten­
sion of time.

Appeal dismissed with costs.
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1899 , [S. ('. File Xu. 1809.]

THOMPSON v. CITY OF SAINT JOHN. 

APPEAL from the Supreme Court of New Brunswick.

Dismissed with costs for the reasons stated by Tuck, C.J., 
in the court below.

(30th May, 1899.)

[S. C. File No. 1813.]

BANK OF MONTREAL v. DEMERS.

Varying order for judgment—Nettling terme more definitely.

APPEAL from the Court of Review, at Quebec, affirming 
the judgment of the Superior Court (which condemned the 
defendant to pay plaintiff the sum of $'>,689.24 with costs), 
and dismissing an appeal bv the bank seeking to have the 
condemnation increased.

On 7th Mardi, 1899, a stay of proceedings was ordered 
(see 29 Can. S. C. R. 435), pending the decision of an 
appeal by the respondent to the Privy Council.

After the dismissal of the apjieal by the Privy Council, 
the case was again inscribed and heard upon the merits (6th, 
10th Oet., 1899), and the appeal was allowed with costs, the 
majority of the court being of opinion that a sum of $5.000 
paid to the respondent on 10th June, 1895, should be included 
in the judgment entered against him, with costs liefore all 
the courts.

Subsequently the parties again applied to the court (29th 
Nov., 1899), for a more definitive order, and by consent, 
judgment was ordered to be entered against the respondent, 
defendant, for $8,739.24, with interest as given by the judg­
ment of the Superior Court and costs.

(Cf. The Queen v. Demers ([1900] A. C. 103.)
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[S. C. File No. 1814.]

WATSON v. HILL.

APPEAL from the Court of Appeal for Ontario. 

Discontinued with costa.

(7th February, 1899.)

[S. C. File No. 1820.]

McQUEEN v. GALLAGHER.

APPEAL from the Supreme Court of New Brunswick. 

Settled out of court.

(6th February, 1899.)

(See 35 N. B. Rep. 198.)

[S. C. File No. 1821.]

CRERAR v. HOLBERT.

APPEAL from the Court of Appeal for Ontario.

Allowed, and judgment of Falconbridgf,, J.. restored, 
for reasons given by him at the trial. Appellants to have 
costs in all the courts.

(5th June, 1899.)

(See 17 Ont. P. R. 283.)

1899
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1899 [S. C. File No. 1826.]

AMERICAN DUNLOP TIRE CO. v. (100LD BICYCLE 
CO.

APPEAL from the Exchequer Court of Canada (6 Ex. 
C. R. 223).

Withdrawn.

(26th Sept., 1899.)

[S. C. File No. 1830.]

GUARDIAN FIRE AND LIFE ASSURANCE CO. v. 
MARGESON.

APPEAL from the Supreme Court of Nova Scotia. 

Settled out of court.

(17th April, 1899.)

(See 31 N. S. Rep. 359.)

[S. C. File No. 1835.]

MALCOLM kt al. v. MAXWELL.

APPEAL from the Supreme Court of New Brunswick. 

Discontinued, after hearing, and settled out of court. 

(5th March, 1899.)
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[S. C. File No. 1837.]

POIRIER v. LALOXDE.

APPEAL from the Court of Queen's Bench, Province of 
Quebec, appeal side.

Dismissed with costs for the reasons given in the court 
below.

(5th June, 1899.)

[S. C. File No. 1838.]

GEMMILL & MAY v. O'CONNOR.

APPEAL from the Court of Appeal for Ontario (21! Ont. 

App. R. 27).

Settled out of court.

(24th Oct., 1899.)

[S. C. File No. 1839.]

FORD v. McNAMEE.

APPEAL from the Court of Queen’s Bench, Province of 

Quebec, appeal side.

Dismissed with costs for the reasons given in the court 
lelow.

(5th June, 1899.)
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[S. ('. File No. 1841.]

RE1D v. MACKENZIE.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal aide.

Dismissed with costs, Gwynne, ,T., dissenting.

(5th June. 1899.)

[S. C. Kile No. 1855.)

TRUSTEES OF SCHOOL DISTRICT No. 6, CITY OF 
CARLKTON v. SHARP.

APPEAL from the Supreme Court of New Brunswick. 

Entered, hut never prosecuted.

(15th April, 1899.)

1901 [S. C. File No. 1861.]

WALLACE v. THE QTTEF.N.

APPEAL from the Exchequer Court of Canada (6 Ex. 
C. R. 264).

Withdrawn, with costs.

(26th June. 1901.)

1899
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[S. C. File No. 1865.J

ERDMAN v. TOWN OF WALKERTON.

Motion, in ehamtors, to tax costs under settlement 
made in the High Court of Justice for Ontario.

Refused.

( 12th June, 1899.)

(See 14 Ont. P. R. 407; 15 Ont. P. R. 12; 20 Ont. App. 
R. 444; 23 Can. S. C. R. 352.)

[S. C. File 1877.]

McCartney v. proctor.

APPEAU from the Court, of Appeal for Ontario. 

Settled out of court.

(18th September, 1899.)

[8. C. File No. 1881.]

DO YON v. MARTINETTE.

APPEAL from the Court of Queen's Bench, appeal side. 
Province of Quebec, reversing the judgment of the Superior 
Court, which made absolute a writ of prohibition against the 
execution of a judgment convicting the appellant for the sale 
of intoxicating liquors without a license.

The apjreal was dismissed with costs.

(5th Oct., 1899.)

1899
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1900 IS. V. File No. 1904.]

Man. 22. LES SYNDICS DE LA PAROISSE DE ST. VARIER v.
CATELL1ER.

Appeal—./urisdiction—Final judgment—Mandamus.

Motion by way of appeal from the order of the Registrar, 
in chambers (11th January, 1900), approving of the deposit 
of $500 as security for the costs of an appeal from the Court 
ot Queen’s Bench, appeal side, Province of Quebec.

The respondent Catellicr, applied for a peremptory writ 
of mandamus (“ un bref jiéremptoire de la nature d’un bref 
de mandamus ”) against the ‘ s to compel them to 
proceed with the purchase of lands selected for the site of a 
parish church, and obtained an order, as follows:—

Vu la requête ci-dessus, il est ordonné d'emaner un bref de man­
damus tel que demandé.

Upon this order an ordinary writ of summons was issued 
under art. 993 of the Code of Civil Procedure, indorsed as a 
writ of mandamus, hut the copy served on the Syndics did 
not contain any indorsement of the nature of the claim as 
provided by art. 124 C. P. Q. An exception to the form was 
dismissed, whereupon the* Syndics inscribed an appeal •!'' 
piano, before the Court of Queen’s Bench, on the ground that 
the order was a final judgment, and directed the issue of a 
peremptory writ of mandamus.

The Court of Queen’s Bench quashed the appeal lor the 
following reasons :—

Parceque (1) Lps appelants ont inscrit en appeal de l'ordonnance 
du juge permettant l'émission du bref de mandamus en cette cause, 
snns au préalable obtenir la permission: (2) Pareeque la dite ordon­
nance n'est ptis un jugement final, mais une. interlocutoire.

Upon the motion before the Registrar, in chambers, the 
respondent contended that the judgment was not appealable, 
that the case was governed bv Langevin v. 7,e.s Commissaires

* Present : Mr. Justice Girouard, in Chambers,

A.6D
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d'Ecole de St Marc (1), and that section 24 (g) of the 1900 
Supreme and Exchequer Courts Act did not permit of an glNnIcs ] |£ 
appeal in such a case unless the order was final in its nature. St. Valus

Catellikr.
The learned Registrar, considering that the order was not 

simply for the issue of a summons under art. 993 C. P. Q., 
but a peremptory order for the issue of a writ of mandamus, 
under art. 996 C. P. Q., held that the judgment was final in 
its nature and, therefore, appealable.

On the motion, by way of appeal :—

This decision was reversed, on the appeal, by Mr. Justice 
Girovard, in chambers, and the application for approval of 

the security for costs was dismissed with costs.

Motion dismissed with costs.

J. A. Ritchie, for the motion.
Murphy, contra, for the appellants.

[S. C. File No. 1907.]

BAIE DES CHALEURS RAILWAY CO. v.
MACFARLANE et al.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Motion for leave to appeal dismissed.

Subsequently a motion to reinstate the application was 
dismissed with costs.

(8th March, 1900.)

(1) 18 Can. 8. C. R. 599.
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[S. C. File No. 1911.]

THE GREAT NORTHERN RAILWAY CO. v. 
CAMPBELL.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Dismissed with costs for the reasons given in the court 
below.

(12th June, 1900.)

[S. C. File No. 191.1.]

BICKNELL v. THE GRAND TRUNK RAILWAY CO.

APPEAL from the Court of Appeal for Ontario (26 Ont. 
App. R. 431).

Entered, hut never prosecuted.

(5th February, 1900.)

1907 fS. C. File No. 1915.]

Iff RE CANADA TEMPERANCE ACT.

REFERENCE bv the Governor-General in Council, on 
1st February, 1900, for the opinions of the judges of the 
Supreme Court of Canada on the following questions :—

“(It Hint the Partin ment of t’anarta authority to enact section 
6 of the Act 51 Victoria, chapter 34, intituled “ An Act to amend 
the Canada Temperance Act?"

1900
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“(2) If the said section be ultra vint in part only, or if its 

operations be in any wise confined as to any one or move of the 
provinces of Canada, then In kb

Canada
"(a) What portions of the said section are ultra vires and as Temperance 

to which, if any, of the judicial officers therein named is 
it ultra viresf and—

“(6) as to which of the provinces of Canada is the said section 
operative, and upon what depends the question as to its 
operative effect in any province?

"(3j Is the said section operative as to the judicial officers 
therein named, or as to any, and which of them in provinces where 
no jurisdiction to convict for violation of the Canada Temperance 
Act has been otherwise given or otherwise exists?

“(4.1 Is the said section operative as to the said judicial officers, 
or any. and which of them, in provinces where no jurisdiction to con­
vict for any violation of the Canada Temperance Act Inns been other­
wise given or otherwise exists, and where no jurisdiction to con­
vict summarily for crimes or offences analogous to violations of the 
Canada Temperance Act has been given to such officers or exists 
otherwise than by legislation of the Parliament of Canada?

"(5) Is the said section operative as to the said officers, or any 
and which of them, in provinces where no jurisdiction to convict for 
violations of the Canada Temperance Act has been otherwise given 
or otherwise exists, and where no jurisdiction to convict summarily 
for crimes or offences analogous to violations of the Canada Temper- 
ance Act has been given to such officers, or exists otherwise than by 
legislation of the Parliament of Canada, and where no general 
jurisdiction to convict offenders for all crimes and offences mode 
punishable on summary conviction before such officers has been 
given or exists otherwise than by legislation of the Parliament of 
Canada?

“(t$) Is the said section operative in the Province of Nova 
Scotia as authorizing prosecution before two justices of the peace as 
therein mentioned?”

The order-in-council referring the subject for hearing 
and consideration, and a factum on behalf of the Attomey- 
General of Canada, were tiled. On 24th of April, 1900, the 
hearing was postponed and no further proceeding has been 
taken since then.

Mat April, 1907.)
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[S. C. File No. 1910.]

SMART v. ANGUS et al.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side.

Settled out of court.

(23rd April, 1901.)

1900 [S. C. File No. 1921.]

GRIDLEY et al. v. BRITTON. 

APPEAL from the Court of Appeal for Ontario. 

Entered, hut never prosecuted.

(12th March, 1900.)

[S. C. File No. 1935.]

ELLIOTT v. THE QUEBEC BANK.

APPEAL from the Superior Court. Province of Quebec, 
sitting in review.

Settled out of court.

(9th April, 1900.)
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[S. C. File No. 1940.]

THE TRUSTS AND GUARANTEE CO. \. CITY OF 
ROSS LAND.

APPEAL from the Court of Appeal for Ontario.

Dismissed with costs for reasons given in the eourt below, 
the <111KF ,11 slice taking no part in the judgment.

(8th October, 1900.)

[S. C. File No. 1947.]

MOLSONS BANK v. BEAUCAGE.

APPEAL from the Court of Queen's Bench, Province "f 
Quebec, appeal side.

Entered, but never prosecuted.

(19th April, 1900.)

[S. C. File No. 1954.] 1901

GREEN v. JENKINS.

APPEAL from the Supreme Court of New Brunswick.

Entered, but not prosecuted.

(4th February, 1901.)
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1900 [S. C. File No. 1058.J
~'r— COLEMAN PLANING MILL AND LUMBER COM- 

PANY OF BURLINGTON v. HOOD.

APPEAL from tile Court of Appeal from Ontario. 

Enteral, but never prosecuted.

(30th June, 1000.)

1901 [8. C. File No. 1060.]

GORDON & IRONSIDE v. B1CKNELL. 

APPEAL from the Court of Appeal for Ontario. 

Dismissed with costs.

(21st March, 1001.)

1900 |S. C. File No. 1901.]

BONSACK MACHINE CO. v. FALK.

APPEALS from the Court of Queen’s Bench, appeal 
side, Province of Quel>ec, affirming the judgment of the 
Superior Court, District of Montreal, dismissing the action 
by the company to recover $25,000, for the use of a patent 
for manufacturing cigarettes, from S. Davis & Sons of Mon­
treal, on their principal demand, and awarding them $1,103 
upon their incidental demand filed after the institution of the 
action.

The appeals were dismissed with costs for the reasons 
given in the court below.

(12th November, 1900.)

(See note of decision as to security for appeal in Cout 
Dig. 4(i; Q. R. 9 Q. B. 355.)
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[S. C. File No. 1964.]

THE QUEEN v. GIBBON.

APPEAL from the Exchequer Court of Canada (6 Ex.
C. R. 430).

Discontinued with costs.

(26th Sept., 1900.)

|S. C. File No. 1973.]

GALBRAITH v. THE HUDSON BAY COMPANY.

APPEAL from the Supreme Court of British Columbia.

Allowed with costs, including the costs of the Supreme 
Court of British Columbia on appeal, and judgment of the 
trial judge restored.

(7th December, 1900.)

[ S. 0. File No. 1976.]

THE NOVA SCOTIA MINING AND PROSPECTING 
CO. v. STUART.

APPEAL from the Supreme Court of Nova Scotia.

Settled out of court.

(12th November, 1900.) 
c. —14

1900
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1901 [S. C. File No. 1983.]

•March 14. 
•March 18. TOWNSHIP OF ARUNDEL v. WILSON.

Municipal corporation—Reservation lor high ira y — Opening by-road 
—Damage*.

APPEAL from the judgment of the Court of Queen > 
J.envh, appeal side. Province of Quebec, reversing the judg­
ment of tlie Superior Court for the District of Terrebonne.

The respondent, Wilson, brought the action to recover ;i 
strip of land taken by the municipal corporation along the 
side of his property, for the purpose of opening a bv-road, 
and for damages occasioned by the removal of his fences. 
On the issues joined, questions were raised as to the right of 
the corporation, without paying any indemnity, to take 
possession of the strip of land in question as part of the 
reservation for road allowance established by law between 
the land of the plaintiff and adjoining lands.

Lafleur, K.C., and Delaronde. K.C., for appellant.
Fitzpatrick, K.(and Demers, K.O., for re-
The judgment appealed from, in reversing the judgment 

of the Superior Court, maintained the plaintiff’s action 
against the municipality, granted him $20 damages, and 
ordered that he should be reinstated in his possession of a 
strip of land sought to be appropriated for a by-road. Costs 
were given against the corporation in the courts below.

The judgment appealed from was reformed by striking 
out the condemnation for damages, and adding thereto, 
after the direction that the plaintiff should be reinstated 
in his possession of the strip of land in question, “ par 
un des officiers de la cour supérieure dans le District de Terre- 
bonne,” the words “si mieux n’aime la dite corporation de 
payer au dit demandeur la somme de $200, comme prix du 
dit terrain, le tout avec dépens, dans l’une ou l’autre alterna­
tive, contre la dite corporation dans toutes les cours.”

Appeal allowed in pari.

* Present : Taschereau, Gwynne, Skihiewick, Kino mid

89
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18. ('. File No. 1981.]

lake ERIE AND DETROIT RIVER RAILWAY CO. 
v. SCOTT.

I{uilicaÿa—X Itjliyiin i t X ‘niKiiit.

APPEAL from the Court of Appeal for Ontario.

The action was by a brakesman employed by the company 
for damages in respect of injuries incurred by him while in 
discharge of his duty through the negligence of servants of 
the company in checking the speed of the train on which he 
was working too suddenly, so that a part of the train became 
detached. The jury " for the plaintiff, and the trial 
judge granted a non-suit, although he was inclined to the 
view that the plaintiff had made out a case. The non-suit 
was set aside by the Divisional Court.

The Supreme Court of Canada dismissed the appeal with 
costs for the reasons given in the Divisional Court, Gwynne, 
J., dissenting.

(1st April, 1901.)

IS. C. File No. 1989.]

BANK OF HAMILTON v. GOLDIE & McCULLOUGH.

APPEAL from the Court of Appeal for Ontario (27 Ont. 
App. R. 619).

Withdrawn.

1901

(5th Feb., 1901.)

4
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>901 [s. C. FUe No. 1990.]

CITY OF MONTREAL v. CASSIDY.

APPEAL from the Court of Queen's Beuch, Province ol 
Quebec, appeal side.

Dismissed, with costs.

(18th March, 1901.)

[S. C. File No. 1996.]

THE GURNEY FOUNDRY CO. v. MORRIS. 

APPEAL from the Court of Appeal for Ontario. 

Dismissed with costs, Gwynne, J., dissenting.

(3rd June, 1901.)

[S. C. File No. 1998.]

SCHELL v. FINKTÆ.

APPEAL from the Court of Appeal for Ontario. 

Allowed in part.

(13th March, 1901.)
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| S. C. File No. 2004.]

HOPKINS v. UPTHEGROVE. 

APPEAL from the Court of Appeal for Ontario. 

Settled out of court after a first argument. 

(22nd May, 1902.)

[S. C. File No. 2016.] 1901

THE MONTREAL STREET RAILWAY CO. v. GAREAU.

APPEAL from the Court of King’s Bench, Province of 
Quebec, appeal side.

Settled out of court.

(20th April, 1901.)

[S. C. File No. 2017.]

MORASH v. ZWICKER.

APPEAL from the Supreme Court of Nova Scotia. 

Discontinued with costs.

See 34 N. S. Rep. 555.

(23rd May, 1901.)
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[S. C. File No. 2025

THE CANADIAN ACETYLENE CO. v. SAVOIE et al.

APPEAL from the Court of Queen’s Bench, Province of 
Quebec, appeal side

Dismissed with costs for the reasons given in the Superior 
Court.

(5th June, 1901.)

|S. C. File No. 2027.1

T HE INSURANCE COMPANY OK NORTH AMERICA 
v. BORDEN et al.

VPPEAL from the Supreme Court of Nova Scotia 

Settled out of court 

(13th May, 1901.)

1901 (S. C. File No. 2029.)

May 14,16. THE INSURANCE COMPANY OF NORTH AMERICA
v. McLEOD; THE WESTERN ASSURANCE COM 

PANY v. McLEOD; THE NOVA SCOTIA 
MARINE INSURANCE COMPANY v. 

McLEOD.
Marine insurance—Abandonment—Repairs—Boston clause—Findings 

of jury—New trial—Practice—Evidence taken by commission— 

Judicial discretion

APPEALS from the judgments of Supreme Court of 
Nova Seotia dismissing the appeals of the present appellants

•Present: Sir Henry Strong, <\J., and Taschereau, 
Gwynne. Sedoewick, and (îirouard, JJ
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from the judgments entered against them on the third trial, 1901
and refusing an order on their motion for another new trial. rInsurance 

Co. or North
The former appeals by the same appellants were allowed America 

hy the Supreme Court of Canada (29 Can. S. C. R. 449), McLeod. 

and new trials ordered, upon terms as to payment of costs, western 

for the purpose of allowing the defendants, appellants, to Assurance 

adduce further evidence. Upon these trials the three case- ».
, , . , ... McLeod.

were heard together, and, upon the findings of the jury, — 
judgment was entered for the plaintiff in each case. <hi^iarinkTns* 
appeal to the full court in Nova Scotia, the defendants CJ.°- 
again moved for leave to amend, and for new trials on addi- McLeod. 

tional grounds stated, and the plaintiff filed cross-appeals.
The appeals and cross-appeals were dismissed, as well as the 
defendants* motions to amend bv adding the new grounds, 
and lor new trials. The present appeals were by the de­
fendants against the judgments dismissing the ** and 
refusing the amendment and new trials.

Neivcombe. K.C., and Harris. K.C.. for the ' «.
Borden, K.C., and Bussell. K.C., for the respondent.

The appeals were dismissed with costs on 15th May. 1901, 
the following reasons for judgment being delivered :

Taschereau, J.— (Oral)—We were of opinion that the 
appeals should have been dismissed with costs on the eases as 
presented to us at the former hearing, in 1898 (29 Can. S. C.
R. 449; do N. S. Rep. 480) ; but, in order that the insurance 
companies might have the full opportunity of adducing fur­
ther evidence, which had not been received at the former trial, 
we indulged them by granting new trials to enable them to 
produce letters in respect to the transactions which took place 
;;t St. Thomas. W. I., and then said to he in the possession 
of witnesses residing there.

This indulgence was granted at their own expense, and 
they were given thirty days in which to make settlement of 
these costs, otherwise the appeals were ordered to stand dis­
missed.

C3A

C36D
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1901 The new trials so ordered have now taken place, and Ui"
In«ÜkÂ»o« missing evidence lias been produced, the three cases being 

Co. or North united and tried together, and the com » appeal from
Aueripa ...V. CA thu judgment of the Supreme Court of Nova Scotia, in banc, 

MoLbod. aftiruling the decisions of the trial court then rendered 
Whtkbn against them.
MoLbod.

.VnUKAM'K
do.

IIc-Lkoii
Bv the new evidence so produced at the new trial, the 

companies have shewn nothing which van justify this court 
in any interference with the judgment of the court below.

The present an peals are therefore dismissed with costs.

Appeal8 dismissed with costs. 

(Ci. 32 X. S. Rep. 481.)

fS. C. File No. 2031.]

LARIVIfiRK v. PHANEUF: PROVENOHER ETÆC-

Mahink Inh.
Uo.

MoLeon.

TIOX CASE.

APPEAL from the Controverted Elections Court. 

Dismissed without, costs.

(7th May. 1901.)

fS. C. File Xo. 30.15.)

MEIGS v. MORTX: MISSISQUOI ELECTTOX CASE. 

APPEAL from tie Controverted Elections Court.

Struck off the roll of eases inscribed for hearing.

, The record was subsequently returned to the court 
below, and no further proceedings were taken on the appeal.

( 1st October, 1901.)

04
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[S. C. File No. 2036-1 J901
WEIL v. RATTRAY.

APPEAL from the Court, of King’s Bench, Province of 
Quebec, appeal side.

Never prosecuted.
(:10th April, 1901.)

fS. C. File No. 2038.]
MOREL v. LACHANCE.

MOTION for approval of security for an appeal from the 
Court of King’s Bench, Province of Quebec, appeal side.

Refused by the Registrar.
Motion by wav of appeal from the decision of the Registrar 

dismissed with costs by Girouahd, J.
(6th June, 1901.)

[S. C. File No. 2039.1

ALEXANDER STEPHEN (I)kkkndaxt).........Vm.LANT,
AND

WILLIAM A. BLACK kt al. (Plaintiffs). .Respondents.

100*2

•May 6, 7- 
•May 'JO.

ON APPEAL FROM TIIE 81’Pit EM E COURT OF NOVA 
SCOTIA.

Contract—(Iuaran tec—Conditional aale—Re Ida ai on— Mortgagor and 
mortgagee — Power of aale—Creditor retaking poiaeaaion—Con­
tinuing liability—Appropriation of money realized by creditor— 

Relcaae of debtor—Diacharge of aurely.

8. leased n hotel for three years and agreed to purchase the furniture 
therein from plaintiffs (respondents) at $11,000, payable by instal*

* Present : Taschereau, Skikiewjck, Girouabd, Davies and 
Mills. JJ.
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1902 menu*. #3,000 during the first year, #3.000 during the second year, 
r—• and #.rUKKI during the third year of the term, power to retake and

SvgPHiN sell the goods, on default, being reserved. The whole debt was
lack it al. 8m,mi •*>' chattel mortgage upon the furniture, and, as further 

security, by an agreement entered into with several other persons, 
the defendant (appellant), guaranteed the payment of one-sixth of 
the instalment payable during the second year of the term. It was 
a condition of the guarantee that it should remain in force notwith­
standing that S. might forfeit her right to the furniture under the 
conditions of any agreement or mortgage. 'Hie chattel mortgage, on 
breach of covenants, provided for forfeiture of all claim of 8. to 
the furniture, and that the plaintiffs might, thereupon, retake 
possession thereof, and, also, that all payments she should have 
made would then be forfeited. During the second year of the term, 
on default by 8. to pay part of the first year’s instalment, the 
plaintiffs resumed possession of the hotel and furniture, leased the 
hotel to another person and sold the furniture for $t».50O; they 
also notified the guarantors of the default of 8. to perform “ the 
conditions of the purchase," that they had, in consequence, re­
possessed themselves of the furniture, and that they intended hold­
ing the guarantors liable for the payment guaranteed. The money 
received on the re-sale was appropriated by the plaintiffs, first, in 
payment of a balance of the first year’s instalment : 2ndly, in pay­
ment of the third instalment; and lastly, towards part payment of 
the second instalment, thus reducing this last amount by $103.14. 
After the expiration of the three years’ term of the lease to S„ 
the plaintiffs sued upon the guarantee, and recovered judgment 
against the defendant.

Held, ptfr Taschereau, (.irouard and Davies, JJ. ( Skdgewick and 
Mills. JJ., contrat, that the ecu tract represented by the agreement, 
guarantee and chattel mortgage constituted a relationship of mort­
gagor and mortgagee between 8. and the plaintiffs, and. conse­
quently, that the guarantors continued to be liable under the guar­
antee, notwithstanding the forfeiture of the rights of 8., and the 
exercise of the powers of resuming possession and re-sale of the 
furniture.

Held, per Sedoewick and Mills, JJ., dissenting, that the transaction 
.amounted to a conditional sale of the furniture, that the liability of 
8. u]M)u her personal covenant ceased upon the exercise of the 
powers by the plaintiffs, and, consequently, that the sureties were 
discharged, notwithstanding the special provision that the guarantee 
should remain in force.

Held, also, per Sedoewick ,and Mills. JJ. (Davies. J., contra ». that, 
in either view of the nature of the contract, the receipt of the 
money on re-sale of the furniture cancelled the debt pro tanto, and,
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upon the second instalment falling due, the plaintiffs were bound 1902
forthwith to appropriate the amount of that instalment out of the — .
$d.fKK) then m their hands, in satisfaction and discharge of the Stephen 
guaranteed payment, thereby releasing both S. and her sureties AL
from further liability.

APPEAL from the judgment of the Supreme Court of 
Nova Scotia, affirming the judgment at the trial, which main­
tained the plaintiffs’ action with costs.

The circumstances of the case and the questions in issue 
upon the appeal are stated in the judgment» now reported.

Borden, K.C.. and Mellish, for the appellant.
Xewcombe, K.C., and Dryndale, K.C., for the respondents.

Taschereau, J.—1 would dismiss this appeal for the 
reasons given hv Mr. Justice Meagher in the court appealed 
from.

If that guarantee, worded as it is, does not mean that 
the guarantors guarantee the payment in question, never mind 
what, would happen which might, otherwise, relieve them in 
law from liability. I cannot see what it could mean, and we 
cannot, read the clause out of the contract. It has been in­
serted therein for the very purpose of meeting this case.
There is no reason for consideration of the law on appropria­
tion of payments. The guarantor» have contracted themselves 
out of it.

Skdoewick, J. (dissenting):—Prior to the 31st of March,
189(>, the plaintiffs, some or one of them, were the owners of 
the “ Queen Hotel ” in the City of Halifax, and of the furni­
ture therein contained. On that day an agreement was en­
tered into between such owners and one Mary 1. Sheraton.

(1) that the latter should lease the hotel for a term of 
three years, at an annual rental of $4,318. payable weekly in 
advance ;

(2) that she should purchase the furniture in the hotel 
for the sum of $11,000, payable $3.000 the first year of the
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1902 term, $3.000 the second year, ami the balance. $3.000, in the 
uT third year;STICl'HlCN J ’

Black kt al. (3) that, in order to secure payment of these sums at 
SsnoiwtoK,j the times specified, she would give the plaintiffs a chattel 

mortgage upon the goods sold; and

(4) that, as further and special security for the second 
instalments, she would give the plaintiffs the guarantee of 
six gentlemen, of whom the defendant was one. for that sum.

The agreement, chattel mortgage, and guarantee are as 
follows (the lease does not give rise to any question requiring 
its being here set out) :

i

AGREEMENT.

“Memorandum of Agreement made this first day of 
April, in the year of our Lord one thousand eight hundred 
and ninetv-six, between Mary I. Sheraton, of the City of 
Halifax, in the County of Halifax, the wife of Alfred R. 
Sheraton, of the same place, hotel keeper, of the one part : and 
Samuel M. Brookfield of the said City and County of Halifax, 
contractor, William M. Black, Henry G. Bauld, C. Willoughby 
Anderson and Donald Keith, all of Halifax aforesaid, mer­
chants, and John Jhmn, executor of the last will and testa­
ment of Charles Annand, deceased, of the second part.

“ Whereas, the parties of the second part have this day 
agreed to sell, and have sold to the party of the first part, all 
the hotel and other furniture, hotel equipments, appliances, 
and personal property of every nature and kind, held by the 
parties of the second part, or over which they have any control 
o! interest in. upon and about the property in the City of 
Halifax, on the east side of Hollis Street, known as the 
Queen Hotel property, and in the building on the west side of 
Hollis Street aforesaid, known as the Annex.

“ Now, these presents witness that the parties of the second 
part agree to sell and transfer to the party of the first part all 
and singular the furniture and other personal property herein­
before referred to. and the party of the first part in considéra-
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tion of the premises and of the transfer and delivery to her of 1902 
all the said property, hereby agrees to pay to the parties of Stkphkn 
the second part the sum of eleven thousand dollars, lawful ^ al
money of Canada, in the manner and under the terms and — 
conditions herein mentioned and set forth. seiy.Kwir*. J.

*• 1. The parties of the second i>art agree to give and grant 
to the party of the first part a lease of the Queen Hotel for 
three years, from the first day of April, A.D. 18t)(i. with an 
option in the party of the first part to renew the same for 
two years longer beyond the said period of three years, at a 
rental of four thousand three hundred and sixteen dollars per 
year, payable weekly in advance, in sums of eighty-three 
dollars per week, together with the water rates payable in re­
spect of the period of said lease.

“ 2. Upon the party of the first part l>eing put into posses­
sion of the said personalty, she will give her promissory note 
to the parties of the second part for the sum of $3,000 at 30 
days, and will pay the said notes with interest in monthly
instalments as follows:—

“ 18!)(>—

May 1st ............................................  $100
.June 1st............................................ 150
July 1st............................................ 400
August 1st........................................ 500
September 1st .................................. 500
October 1st........................................ 300
November 1st ..............t................. 250
December 1st ....................................  200

“ 1897—
January 1st ...................................... 200
February 1st .................................... 200
March 1st ........................................ 200

“ 3. The party of the second part will give a chattel mort­
gage upon all the personal property so transferred, together 
with all the furniture and hotel equipments belonging to her 
in the said hotel and annex, except such as are enumerated
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mid excluded from said mortgage. And also upon all such 
other furniture or hotel equipment» as may during tile con­
tinuance of the said chattel mortgage be brought in or upon 

Blaokjii al 6aj(j or ann(,x j„ substitution for or in addition to that 
Sedokwiok, .1. already there.

“ 4. The party of the first part will, during the second year 
of the said lease, pay a further sum of three thousand dollars 
on said purchase price of furniture, and will give a guarantee 
signed by Win. Y. Kennedy, Andrew E. McMannus (the de­
fendant). Alexander Stephen, John Peters, Harry U. Chipman, 
and Benjamin F. Pearson, all of Halifax, for the payment of 
said three thousand dollars, said sum to he payable at the said 
times and in the same amounts as the $3,000 mentioned in 
paragraph 2 of this agreement. She also hereby promises anil 
agrees to earn- out and complete said purchase by the pay­
ment of the balance of five thousand dollars remaining due 
after the payment of the second sum of three thousand 
dollars within one year after the termination of the second 
year of the tenancy, such sum to be paid in equal quarterly 
instalments, lieginning on the 30th of June, and to pav fi per 
cent, per annum on the balances from time to time due upon 
the said purchase money, such interest to Is- payable quarterly ; 
to insure and keep insured the said furniture for the sum 
from time to time due and unpaid to the grantors upon the 
said purchase price, such insurance to be payable in the event 
of loss to the parties of the second part to the extent of the 
sum which may be due them at the time of the said loss. To 
pay all premiums of insurance, taxes and water rates upon 
the same, and to deposit the policies with the parties of the 
second part.

“ In the event of the said party of the first part failing to 
pay or satisfy the premiums on such policies on the days they 
respectively become due, or upon her failing to make the pay­
ments particularly set out in this agreement, the lease of the 
realty shall be forfeited without further notice, the said lease 
to contain a clause to that effect. Also, she shall forfeit all 
claim to the personalty, and the part ies of the second part 
shall be at liberty, and such right and liberty shall be given

222

1902

Htsfhkn
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them in the chattel mortgage* to enter into possession of said 190*2 
personalty, and to possess or sell the same, all payments made
being forfeited. And the guarantee for the $3.000 to remain v.

Bi.aok rr Ai-in force. —
Srimjewick. .1

•* In the event of a non-payment of rental for twenty-one 
days after the same is due, the parties of the second part shall 
have the right, to enter under the chattel mortgage, and nil 
pievious payments on account of the same shall be forfeited.

“ a. The following articles are not to be considered or in­
cluded as appliances or equipments: All furnaces and fittings, 
radiators, and all steam fittings, electric fittings, gasoliers, 
globes, all gas fittings, mantles, fancy glass doors and win­
dows, telephone oil ice annunciators, counters, shutters, and all 
present fixtures.

** Should the tenancy be extended as mentioned in para­
graph 1 hereof, then if the parties of the second part receive 
a bona fide offer to buy the land and premises, the party of 
the first part shall buy tin* same on the same terms as those 
s.’i offered, or shall surrender the balance of said extended 
term.

“ In witness whereof, etc.”

Chattel Moutoauk.

“Tills |xok.vitre, made the thirty-first day of March, in 
the year of our Lord one thousand eight hundred and ninety- 
six, between Mary I. Sheraton, of the city of Halifax, married 
woman, wife of Alfred B. Sheraton of the same place, of the 
first part, and Samuel M. Brookfield, William A. Black, Henry 
(». Ban Id, V. Willoughby Anderson, and Donald Keith, all of 
Halifax, merchants, and John Dunn, executor of the last 
will and testament of Charles Annand. deceased, of th * 
second part, hereinafter called the parties of the second part.

“ Witnesseth, that the said party of the first part, for and 
in consideration of the sum of eleven thou.-aml dollars of law­
ful money of Canada, to her in hand well and truly paid bv
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IMS
•Stbphbn 

Black kt ai 

•Sbdorwick, J

the said parties of the second part, at or before the ensealing 
and delivery of these presents, the receipt whereof is hereby 
acknowledged, has granted, bargained, sold, assigned, trans­
ferred and set over, and by these presents do grunt, bargain, 

'•sell, assign, transfer and set over unto the said parties of the 
second part and their executors, administrators and assigns, 
nil and singular the furniture, hotel equipments, and per­
sonal property of every kind and nature now contained and 
being in and upon that certain building and premises on the 
vast side of Hollis street, in the city of Halifax, known as the 
Queen Hotel, and in the building on the west side of said 
street, known as the Queen Hotel Annex, consisting of parlor, 
bedroom and office furniture, chairs, tables, pictures, carpets, 
crockery and glassware, kitchen furniture, furnishings and 
utensils, and generally all and singular such furniture, per­
sonal property and effects as are now in and upon the said 
premises respectively, or which may hereafter be brought in 
or thereupon to replenish the same or in lieu or substitution 
therefor.

“ Provided, however, that this security shall not apply to 
the goods, chattels, furniture and personal property now 
situate in the Queen Hotel Annex, and of which a sche­
dule is hereto annexed, and marked with the letter “A.” all 
of which, and the goods, chattels and effects brought into or 
upon the Queen Hotel Annex in lien or in substitution there­
for of the like kind, or to replenish the same, shall be excluded 
from the security;

“ To have and to hold the same and every part thereof 
unto and to the use of the said parties of the second part, 
their executors, administrators and assigns, on breach of the 
covenants, provisoes and agreements hereinafter mentioned 
and expressed, or any or either of them.

“ Provided always, and these presents are upon the express 
condition that if the said party of the first part, her executors, 
administrators or assigns, shall well and truly pay or cause to 
he paid unto the said parties of the second part, their execu­
tors. administrators and assigns, the said full sum of eleven
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thousand dollars, with interest thereon, at and after the rate 1902 
of six per centum per annum in the manner following, then 
these presents shall be void, otherwise to be and remain in - 
full force, virtue and effect. Black al.

Sedgkwick, J.
“ The party of the first part will give to the parties of the 

second part her promissory note for $.1,000 at thirty days, 
and will pay the said note \ itli interest in monthly instal­
ments as follows :—

“ 18911. On
1st 'May ...
1st July ...
1st Seplemhei 
1st Novembe

“1897. On
1st January 
1st March ..
1st June ..,
1st August .
1st October .
1st December

“1898. On
1st February ....................................  200

“ The party of the first part will pay to the parties of the 
second part during the year which will elapse between the 
31st. day of March A.I). 1897, and the 30th day of March,
A.D. 1898, a further sum of $3,000 on acount of said pur­
chase money at the same times and in the same amounts as in 
the year preceding, and the balance of $5.000 in and during 
the year which will elapse between the 30th day of March,
A.D. 1898, and the 30th day of March, A.D. 1899, in tour 
equal quarterly payments, and will pay interest at six per 
centum per annum on the balances from time to time due 
upon the said purchase money, interest to be payable 
quarterly.

......................................... $100

..........................  40f.
•.................................................................. 800
r ................................... 250

200
200
150
500
300
200
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“ If any proceedings shall Ik* taken to remove any of the 
property hereby assigned without the consent of the parties 
of tlie second part, or if the party of the first part shall wit li­

ft lac k_jct al. ou^. gucjj consent assign or attempt to assign the same, or if 

SeiKiKwicK,.1. ^ho same shall lie ai any time sei/ed or taken in execution or 
attachment, or by any legal process by any creditor, in either 
of said cases, it shall be lawful for the said parties of the 
second part, their ?xecutors, administrators or assigns, to 
take immediate possession of and sell the said property as 
hereinbefore provided before the expiration of the period 
hereinbefore mentioned.

“ And the said party of the first part, for herself, her exe­
cutors and administrators, hereby covenants, promises ami 
agrees to, and with the said parties of the second part, their 
executors, administrators and assigns, that she. the said party 
of the first part, her executors or administrators, will pay, or 
cause to be paid to the said parties of the second part, their 
executors, administrators or assigns, the said sum of eleven 
thousand dollars and interest at the times and in the manner 
hereinbefore specified and provided.

“ And also will insure and keep insured against fire in such 
good and sufficient fire insurance office or offices as shall be 
approxed of by the said parties of the second part, their 
executors, administrators or assigns, on all the property here­
by mortgaged and conveyed, in the sum from time to time due 
upon the said purchase money in the name and for the benefit 
of the said parties of the second part, their executors, ad mini s- 
tiators and assigns, and will deposit with the said parties of 
the second part all policies and receipts for rcnexval premiums 
of such insurance, and in default thereof, or if the said 
premiums of insurance shall not be paid or satisfied when due. 
or the rent reserved in the lease of the Queen Hotel of even 
date herewith, shall remain unpaid for the space of 21 days 
after the same are payable, or if the payments mentioned in 
the agreement of even date herewith are not made at the times 
therein specified, the party of the first part shall forfeit all 
claim to the property herein conveyed, and the party of the

11102
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second part to enter into possession thereof, and all payments 1902 
made shall be forfeited.

Black et ai .“ In witness whereof, etc.”
skdoewiok. .1.

Guarantee.

•* Memorandum of Agreement made this thirty-first day 
of Mardi, A.D. 1806, between William Y. Kennedy, Andrew
E. McManus, Alexander Stephen, John Peters and Harry L. 
Chipman, all of the City of Halifax, Merchants, and Benjamin
F. Pearson, of said City of Halifax, Barrister-at-law, of the 
first part, and Donald Keith, Samuel M. Brookfield, William 
M. Black, Henry G. Bauld, and C. Willoughy Anderson, and 
Donald Keith, all of Halifax aforesaid, merchants, of the 
second part.

Whereas, the parties of the second part have this day sold 
and transferred to Marv I. Sheraton, of Halifax, married 
woman, all the personal property situated in the building 
1,11 the east side of Hollis street, known as the ‘ Queen 
Hotel.'

** And whereas the parties of the first part have agreed to 
guarantee to the parties of the second part the payment by 
the said Mary I. Sheraton to the parties of the second part 
of the sum of $11,000, part of the sum of $11,000, the purchase 
price of the said property, during the year which shall elapse 
11-tween the doth day of March, A.D. 1807, and the 30th day 
of March, 1808, as and for a portion of the purchase money 
of the said property, in the manner following:—

i( Now these presents witness that each of the said parties 
of the first part, each for himself, his heirs, executors and ad­
ministrators, doth hereby guarantee the payment by the said 
Mary J. Sheraton to the said Donald Keith, Samuel M. Brook­
field, William M. Black, Henry G. Bauld, C. Willoughby 
Anderson, of the sum of $500, to be paid by the said Mary 
I. Sheraton on or before the 30th day of March. 1808, as and 
f'-r a part of the purchase money for the said personal



SUPREME COURT CASES.

property, and failing such payment bv said Mary 1. Sheraton 
of the said $3,000, or any part thereof within the period men­
tioned, eaeli one of us, our heirs, executors and administrators, 

Black ir al. wj|| |)av 0ne-sixth part of the sum so unpaid at said last men- 
SeiHiKwicK, J. tioned date.

" This guarantee is to remain in force notwithstanding 
Marv 1. Sheraton may have forfeited her right to the said 
personal property under the conditions of any agreement or 
mortgage entered into between the said Mary 1 Sheraton and 
the parties of the second part.

“ In witness whereof, etc.”

Mrs. Sheraton, having been placed in occupation ami 
possession of the hotel and furniture under the foregoing in­
struments, about eight months afterwards, during the first 
year of the term, became in default, owing three months’ in­
ti-rest on the furniture, the insurance thereon, and the city 
taxes thereon, and thereupon, on the 13th of January, 1897, 
the plaintiffs sent the following letter to the guarantors:—

I>kab Sirs,—We desire to notify you that Mary I. Sheraton has 
failed to perform and carry out the conditions of purchase contained 
in the agreement whereby we sold or agreed to sell the personalty of 
ours in connection with the “Queen Hotel." Under this agreement 
you are sureties for the sum of $3,000 unpaid purchase money, and 
we have to notify you that, on account of breach of conditions of 
agreement and default made by the said Mary I. Sheraton, thereunder, 
we have taken and re-possessed ourselves of said personalty, and Mar> 
1. Sheraton has forfeited her rights ,and payments made under said 
agreement. Ami we have to call upon you for the payment of said 
sum of $3,000.

Yours truly,
To

Donald Keith,
William Y. Kennedy, &c., Ac., Ac.

Ac., Ac., Ac.

The plaintiffs lmd, in the meantime (the 13th of January, 
1897), resumed possession of the hotel with the furniture. 
They operated it until the 14th of April following, when they 
based the hotel to another party, selling him the furniture for 
$(!,500. During the first year, Mrs. Sheraton had paid the

2*28
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whole of the year’s instalment, without interest, as the final 1902 
account shewed, but, according to the plaintiffs’ contention, ' T 
there was still due from her to them at the time of the trial, ,SlE£HI£N 
$2,894.8(1, the money received from the re-sale being appro-B,A0K KT AL 
printed, first, in payment of the first instalment with interest ; Reimkwick, «T. 
secondly, in payment of the third instalment ; and lastly, in 
part payment of the second instalment, reducing the original 
alleged liability of $11,000 by the sum of $105.14. After three 
years, the original term of the lease and the period during 
which the furniture was to be wholly paid for, this action was 
brought, upon the guarantee above set out, and resulted in a 
judgment for the plaintiffs which, upon appeal to the full 
court, was sustained. The defendant appealed.

The questions arising upon this appeal are mainly these :
First,—Under the facts stated, was Mary 1. Sheraton liable 
to the plaintiffs for the whole purchase money, less what they 
received directly from her and from the re-sale of the goods?
Or was the original contract rescinded and her liability 
upon her personal covenant determined upon the exercise 
by the plaintiffs of their option of re-taking and re-sale ?
Secondly,—In the event of this question being determined 
in her favour, what effect had the extinguishment of her lia­
bility upon the defendant’s liability, irrespective of any con­
tract extending it? And, Thirdly,—Upon the proper inter­
pretation of the special provision in the guarantee, relating to 
acts of forfeiture, is the surety still liable to the plaintiffs foi 
the extinguished debt of his principal?

As to the first question. 1 am of opinion that upon the 
taking, probably, and certainly, upon the re-selling of the 
property, the plaintiffs’ right to sue upon the debtor’s personal 
covenant was gone. Whether one regards the old doctrine of 
equity that a creditor cannot pursue his personal action on 
the covenant after foreclosure and sale (not judicial), because 
he, by his own act, has prevented the debtor, upon payment of 
his debt, from getting hack his property—the possibility of 
redemption being gone, or the common law principle that the 
taking and selling of the property conditionally sold operates
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1902 as a rescission of the contract, and the consequent destruction
v”' of the creditor’s original right to sue upon it, the result is

v. * the same, there is a discharge of the debtor.
Black it al.
StocïwïcK .1 In. Sawyer v. Pringle (1), in 1891, Mr. Justice Burton 

stated the law as follows:—
When there has been a sale, the authorities seem very clearly to 

establish that when there is no express reservation of a right to re­
sell, such a sale by the vendor is a mere tortious act, for which the 
purchaser has Lis remedy, but it has no effect ns a rescission of the 
contract. Where, however, there is such a reservation to re-sell on 
default, and the vendor exercises that right, it operates as a rescission 
of the original sale, and this rule applies whether the goods are from 
the first in the possession of the vendor or are re-taken from the pur­
chaser after their delivery to him. * * * If the plaintiffs desired
to hold the defendant to his contract, they were bound to hold the 
machine for delivery to him on payment.

That case is very instructive upon the issues here so far 
as the principal debtor’s liability here is concerned. It will 
be noticed that the agreement between the plaintiffs and Mr-:. 
Sheraton expressly gave to the former the right of resumption 
of possession and of re-sale, but it failed to make any provi­
sion as to the consequences following therefrom. Modus et 
conventio vincunt legem. And the contracting parties might 
have proceeded to van' or limit the operation of ordinary 
legal principles.

Sir John Hagarty, Chier Justice of Ontario, in the case 
just cited, indicates how the contract mighf he enlarged so 
as to preserve the debtor’s liability. He says:—

Where the contract contains this term as to resuming possession, 
we generally find this followed by a power given to the vendors to 
sell the chattel either with or without notice, and to credit the pro­
posed purchaser with the proceeds realized from the sale, leaving him 
expressly liable for any difference between that and the contract 
price. In such a case the contract would undoubtedly not he 
rescinded.

In the present case, the plaintiffs have signally failed to 
make such a stipulation or thus expressly to preserve the right 
of action.

(1) 18 Ont. App. R. 218.
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In Arnold v. Plnyler (1), in 1892, which differed from 
Sawyer v. Pringle (2), in this, that before re-sale, the owners 
of the property had obtained judgment against the defend­
ants, the Chancellor (now) Sir John Boyd, followed the deci­
sion in that ease. He says :—

Provision is made in the contract for resuming possession in case 
of default of payment tor otherwise), and for selling the machinery. 
Hut it does not go further and provide that the purchase money is to 
lie applied pro tanto on what is due, and that the purchasers are to 
remain liable for the difference. That, as 1 read Sawyer v. Pringle 
(2), is an essential provision, without which no action for any part 
of the price can be maintained, if the vendors have taken possession 
of and re-sold the machinery,

and he held that, under the circumstance*», the debtor could 
go behind the judgment, and that the transaction of sale sub­
sequent to the judgment shewed that the consideration for the 
judgment had disappeared by the intentional act of the ven­
dors, by reason whereof the original liability was extinguished.

The ease of l/nrisnn v. RicleeUx (3), in 1894, is a case of 
an extraordinary likeness to this. The plaintiffs, by an in­
strument in writing, had let to one Guerin, certain chattels. 
£125 were paid in advance. The balance, £243, was to he paid 
by monthly instalments. There was a power to seize in case 
of default. If all instalments were met the chattels were to 
belong to Guerin. Default was made, and the plaintiffs seized. 
The defendant, in consideration of the return of the chattels 
to Guerin, guaranteed the remaining instalments. Further 
default was made as to two instalments. The plaintiffs again 
seized, and afterwards sued the defendant for the amount of 
the two instalments. Upon appeal from the County Court,
( harles, J., said :—

Now, in the first place, it must he considered whether, having 
seized the goods, they could I wive sued Guerin for these instalments 
in arrear. < Nearly, they could not. Guerin cannot get his £125 back, 
because of the express provision of the agreement, that the owner* 
are to keep it coûte gui coûte, otherwise lie might have got it back, 
ns a total failure of consideration. Can it be said that, under the

(1) 22 O. R. 00H. (2) 18 Ont. App. R. 218.
(3) 03 L. .1. 0. B. 711.

1902

Stephen 

Black et al. 

Sbixjkwick, .1.
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1902 terms of this guarantee, the defendant is liable? I think not. 1
v—' cannot adopt Mr. Taylor's view of the contract. Seizure by the

Stephen plaintiff extinguished liability so far «s Guerin was concerned with 
Hlack kt al rP8Hr(* to these two instalments and, in my opinion, relieves the surety.

Skogrwick, J. The practical result of holding otherwise would l)e that vendors, 
or, as they term themselves, owners, in cases of this kind, on default 
being made, might seize the property and keep it—keeping at the 
same time the £125 and all instalments paid, and thus get paid twice. 
Upon the true construction of the agreement, the general right to sue 
Guerin having been put an end to by the seizure, the right to sue 
the defendant falls to the ground.

And Collins, is equally emphatic:—
Here, after the guarantee had been given the plaintiffs had two 

rights. They could, under their original agreement, resume possession 
or they could sue the surety, the present defendant, on his guarantee. 
By resuming possession they would determine the agreement. This 
they did and, by doing so, lost the right they had to sue Guerin. 
Consequently, any proceedings taken by them against the defendant 
to enforce the guarantee against him as surety must fail. The 
agreement does not give the plaintiffs, who are the vendors, the right 
to resume possession of the goods and at the same time recover un­
paid instalments from the defendant, the surety, upon his guarantee.

'file case of Taylor v. The llank of Xeir South Wales (1), 
in 188(1. may he shortly referred to. There the mortgagors in 
possession before default, but with the knowledge and without 
the disapproval of the hank, had sold certain sheep, the in­
crease or portion of a much larger herd. This was done be­
cause the right of management of the stock was, by the terms 
of the instrument, in him, and the sale was made in the in­
terests of good husbandry, and because he “ thought it best 
in due management.” The guarantors of the debt claimed a 
discharge, either in whole or pro tanlo, but the Judicial Com­
mittee held otherwise, upon the ground that this subordinate 
right of sale by the manager was within the contemplation of 
the parties as evidenced by the instruments themselves, and 
that, there was, therefore, no discharge. Just as, in the pre­
sent case, where the documents disclose a right on the part 
ct the mortgagor to substitute new furniture for old, the de­
fendant would not have been discharged had the debtor, even

(1) Il App. Cas. 500.
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with the consent of the plaintiffs, exercised that right in the 
interests of good management. 1 do not think that the law, 
as determined in the cases cited, is in any way affected by that 
decision.

1902
Srei-HKN

Black kt al. 

Skdokwick, J.

Reference may also be made to Mr. Benjamin’s work on 
Sales (4th ed.), p. 803, where a summary of the law on this 
subject is stated, and to Campbell on Sales (2 ed.), p. 452.

I think, therefore, I have demonstrated that, under the cir­
cumstances of the present case, the plaintiff's right of action 
against Mrs. Sheraton upon her personal covenants was 
wholly gone, the debt being extinguished by the voluntary act 
of the plaintiffs, not by contract, but by operation of law.

The second question may be summarily disposed of. It is 
elementary and fundamental law, taken for granted by all the 
learned judges whose opinions I have already referred to, 
that, in ordinary cases, and in the absence of a special con­
tract to the contrary, the discharge of the principal debtor, 
whether by payment of the primary debt, or by its extinguish­
ment, in other ways, or by the rescission of the original con­
tract, discharges the surety, the destruction of the principal 
debt necessary involving the destruction of the secondary or 
subordinate one. Once remove the foundation and the 
structure based upon it falls. Primâ facie, therefore, in the 
present case, Mrs. Sheraton having been released from her 
liability, the defendant's liability is gone with it.

The third question, therefore, has to be answered. Is 
the instrument of guarantee alive though the debt guar­
anteed is dead? Does the tree still hear fruit though up­
rooted and gone?

The right answer wholly depends upon the proper con­
struction to he given to the special clause of the guarantee:—

This guarantee is to remain in force notwithstanding Mary I. 
Sheraton may have forfeited lier right to the said personal property 
under the conditions of any agreement or mortgage entered into be­
tween the said Mary I. Sheraton and the parties of the second part.
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1902 If the principal debt lias been discharged, it is solely by 
T virtue of this provision ( reading into it, of course, those
r. parts of the documents specified, as are in it by reference),

Blackeri al. ^|,e plaintiffs van succeed. Clause 4 of the agreement 
Sbduiwick, .7 mUtit be particularly considered, as that agreement is the 

original contract of sale, the lease, chattel mortgage and 
guarantee being given in pursuance of it. It provides that 
Mrs. Sheraton shall during I lie second year of the lease pay 
$3,000 on the price of the furniture, and will give the guar­
antee of the person named for its payment at the dates and 
in the amounts agreed upon in reference to the first instal­
ment.

The agreement and chattel mortgage, taken together, 
provided that the following acts or omissions on the part of 
Mrs. Sheraton shall work a forfeiture:—

(1) Failure to pay premiums of insurance;
(2) Failure to make payment of the stipulated price at 

the times stated ;
(3) Removal of the property without consent;
(4) Assignment or attempted assignment ; and
(5) Seizure under legal process ;

and that upon the happening of any of these events, the 
lease of the hotel should he forfeited ;

and

she shnll forfeit nil claim* to the personalty, nncl the parties of the 
second pnrt shall be at liberty, a ml such right and liberty shall be 
given them on the chattel mortgage, to enter into possession of said 
personalty, and to possess or sell the same, all payments made being 
forfeited, mol tlir pnarantcr for the $3,000 to remain in force.

(I assume, in the plaintiffs’ favour, that this last word 
“and” is equivalent to “ notwithstanding which.” <>r 
“ nevertheless.”)

Turn now to the guarantee actually given, and it will be 
found that it differs in most important points from the guar­
antee agreed to be given. The agreement contemplated a 
joint guarantee of the six named parties for the payment of
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$3,000. The guarantee given was a several liability for $500 l«>02 
only. The agreement specified the manner as to time and ~

• t • ■ i * « , - » “PKI’HKNamounts in which the $3,000 were to bo paid; the guarantee 
varied this by allowing Mrs. Sheraton to pay at any time 1{, A< K Kl AL‘ 
before the end of the year. But, most important of all, the SKncKwicg.J. 
agreement provided that the guarantee was to remain in force 
notwithstanding, in the event of default, that the plaintiffs 
should be at liberty to enter into a possession of the goods and 
to possess and sell the same, all payments made being for­
feited. The guarantee is absolutely silent as to ibis proviso 
of re-possession and re-sale, including their resulting legal 
consequences, but referring to an act of default on Mrs.
Sheraton’s part only which might effect a forfeiture upon 
which the plaintiffs might or might not elect to act upon or 
fully enforce.

Now, we must liear in mind that this guarantee was not 
intended to he and is not an obligation guaranteeing Mrs.
Sheraton’s obligations under the agreement, as a whole, but 
only a particular and partial one. The guarantors are par­
ties to it in so far only as they have by their contract agreed 
t ? he bound by it, so that there is to be read into it or with it, 
not the whole agreement and chattel mortgage, but only those 
conditions which indicate the default on her part that forfeits 
her right to the property. The guarantors are bound by Mieir 
promise to the plaintiffs as contained in their contract, 
whether in express terms or by reference or necessary impli­
cation, but they are not bound bv her promise to the plain­
tiffs. So that the provisions of the agreement relating to the 
rights of the plaintiffs, after forfeiture has taken place, do 
not hind or affect them, no matter whether they knew or did 
not know of them. If relevant, they may, of course, be read 
as admissions or in aid of construction, hut not as extending 
oi in any way changing the obligation created by the guar­
antee itself. I say all this because it has bam suggested that 
the guarantors are bound because, in the agreement, Mrs.
Sheraton has stipulated that the guarantee was to remain in 
force notwithstanding the re-taking and re-sale of the goods, 
and the forfeiture of the purchase money paid. But that is
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1902 not in the guarantee itself. They did not guarantee that the
Stephen guarantee they gave should continue a guarantee or be con- 

Bla-k' kt al vvr^,(* 'n*° a Primary délit in the event of the plaintiffs’ re- 
— sumption of possession, or their re-sale of the goods, or their 

SirxiEwicE, J. forfeiture of all moneys previously paid hy Mrs. Sheraton. 
Besides that is not the obligation sued on.

How, then, are these particular words in the guarantee to 
he construed?

In the first place, I am of opinion that, giving them their 
natural and proper meaning, they are simply a statement of 
what the law is, nothing more, nothing less. Except for the 
action taken by the plaintiffs, upon the default of Mrs. 
Sheraton, the gun run op would still remain in force. Had 
they perm ted her to remain in possession until the second 
year of the lease had expired, the principal debt subsisting, 
the guarantee would continue to subsist. In a certain 
sense the law imposed no duty upon the plaintiffs to 
act immediately when a forfeiture accrued. They might have 
remained passive, thus keeping their security alive. The con­
tention here is, however, that the sureties are relieved be­
cause of the subsequent positive acts of the plaintiffs, not 
tortious acts, but acts authorized by the agreement, but un­
authorized bv them ; that the position is the same as if there 
had been a change in the agreement without the guarantors’ 
consent, or the plaintiffs had given time to the debtor (not 
reserving their rights against the sureties), or had been paid 
the debt secured, or had rescinded the agreement altogether. 
And in this I agree.

Secondly, it is admitted that the words state the actual 
law, but it is urged that they must have some additional 
meaning because they are there, and they would not. be 
there except to give expression and effect to that addi­
tional meaning. We must, in the interpretation of a written 
instrument, assume that every word and clause? in it have a 
meaning, and we must give it such meaning as its language 
will permit, but, having so ascertained its meaning, we are 
not obliged to give it a further or additional meaning simply
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because* we find it to be nothing more than the statement of a 1902 
legal principle, or an exposition of the legal consequences S.^^N
of some other provision in the instrument itself. Strike out 
the clause we are discussing and insert in its place a chapter " — 
of DePolvar on (iuaranteos. Would that alter tin* construe-8enoewice,Je 
tion of the guarantee? It is no use to talk of the intention 
of the parties. To be available that contention must be an 
expressed intention. And where here is that expression ?
Why then was it inserted? I do not know, but, were I per­
mitted to conjecture or guess. I might suppose that the plain­
tiffs were under some sort of idea that, in the interest of the 
sureties, they would be bound to enforce a forfeiture when 
once incurred.

It is a rule that the surety will be discharged if the 
creditor omit to do anything which he is bound to do for the 
protection of the surety.

Set* Watts v. Shuttleivarth (1), where it was laid down 
that, upon a contract of suretyship, if the person guaranteed 
does any act injurious to the surety or inconsistent with his 
rights, or if he omits to do any act which his duty enjoins him 
to do, and the omission proves injurious to the surety, the 
latter will be discharged. And it may have been to get rid of 
that obligation that the clause was inserted.

Or, 1 might hazard the suggestion of another possibility. 
The original agreement contemplated and provided for the de­
livery of a guarantee of a specified character. Clause 4, already 
fully referred to (p. 222), shews its character. Upon the draft 
being prepared and submitted to the proposed guarantors, it 
was in the exact shape agreed upon bv the plaintiffs and Mrs. 
Sheraton, and, tin* guarantors being advised that in its then 
form it must impose upon them the onerous burdens in the 
present action claimed, struck out the offensive words and 
delivered it as it is.

Thirdly, 1 am of opinion that, whatever the meaning of 
the guarantee is. it is not what the paintiffs claim, and this

m 7 H. & X. 353 ; 5 H. & N. 235.
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1902 for several reasons. The respondents contend that the clause
' in question must he construed as if the following or similar

Strphkn *r. words taken from the 4th clause of the agreement had been 
Black gr AL' added :—“ And, notwithstanding that tlie parties of the second 
Sidobwick, J. part, may have exercised their right and liberty to take posses­

sion of the said personal property, and have re-sold the same, 
and have forfeited all payments at any time theretofore made 
to them by the said Mary I. Sheraton.” And Mr. Justice 
Meagher, in his judgment, adopts this view. He says :—

I am unable to rend the guarantee as being other than an absolute 
one to the effect that the defendant became bound to pay the plaintiffs 
the sum guaranteed in any event short of actual payment by Mrs. 
Sheraton ; and, particularly, that it was to continue in force against 
him, even if Mrs. Sheraton, through her own act or default, or 
through the exercise of any- right, or the performance of any act by 
plaintiffs which they were authorized to do or perform under the 
special conditions of any of the documents evidencing the transaction 
between them and her, or under any right or power which the law 
applicable to such instruments gave them, forfeited her right to re­
deem the goods and the payments she had made as well.

Now, under the terms of the agreement, if default had 
occurred in the first week of the tenancy, the plaintiffs would 
have the right of taking and selling. If they exercised that 
right, as between them and Mrs. Sheraton, the contract, as I 
have shewn, would be deemed to be rescinded and she dis­
charged, no provision having been made in the event of a sale 
at a sum less than $11,000 for her continuing liability. In 
that event, in the absence of a special agreement by the guar­
antors to the contrary, they too would be discharged. If we 
add to the guarantee the words I have indicated then, while 
she is discharged, they are not. Again, under the agreement, 
upon default being made, sav on the last day before the 
$3,000 guarantee had become due, but after she had paid 
$V,999, the effect of such default would be that, although onlv 
one dollar remained due, all the money paid would become 
forfeited—treated as if no payment had been made at all—and 
the whole $3,000 would become due. If, however, we change 
the guarantee as supposed, and the power of sale, in that 
event, were exercised, while the debtor is discharged the guar-
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an tors remain liable for the whole $3,000. the plaintiffs 1902
being paid twice. ’

Htephkn

I cannot believe that the guarantors entered into any such Black rr al. 
compact, or that the guarantee is capable of being so read, .hrikirwick, J. 
There is not a word in it referring to any power vested in the 
plaintiffs, or to their right of re-taking or re-sale, or to the con­
sequences that were to follow upon the exercise of their rights.

Hut what I think demonstrates that the words suggested 
are not to he read into the guarantee, is that, while they are 
in the agreement, they have been left out of the guarantee.
Why left out? If the obligations of the debtor were to lie 
stated in the agreement it was equally, if not more, impor­
tant that those of the proposed guarantors should he stated 
in tin* guarantee. You need not resort to implication to 
interpret the major obligation in terms of the proposed 
minor obligation as set out in detail there.

Rut they have been expressly left out of the minor obliga­
tion. Can we by implication put, them in? Can any one 
imagine a stronger case to which the maxim “ expressif 
vnius” may he applied? Then* is a conflict between tho 
agreement and the guarantee; which governs? The question 
answers itself. The respondents’ argument here is substan­
tially the same as that addressed to the courts to fix liability 
upon the debtor in the cases cited, shewing there was no such 
liability. In most of those cases it is evident that tho 
draughtsman, unread in law and ignorant of the mysteries of 
redemption and rescission, intended to keep the personal lia­
bility alive. Rut his good intentions were of no avail, either 
in England, the United States or in Canada. The “ essential 
provision” — a definite expression of that —was
absent.

As this, I think, ends the case, it is not necessary to enter 
upon the question of appropriation of payments. I express 
in opinion as to whether or not the $3.000 in question should 
l.*o deemed to have been paid hv the $0.500 realized from the 
Side of the goods.

7030
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11102 Neither do I express the opinion that the sureties would 
Stephen ^'e even *f the special clause of the guarantee were to

bf read as claimed. 1 have assumed that. But the phrase 
" “ this guarantee is to remain in force,” it may be argued, may 

Sedobwiok, J. httVe to be interpreted—“ this guarantee, so long as it is a 
guarantee, etc.y and the words “ remain in force,” may not be 
equivalent to an unambiguous expression of personal and 
primary liability, where the guaranteed deed is done. The 
point was not taken, and is, therefore, in all probability un­
tenable.

The appeal should be allowed with costs and judgment 
entered for the defendant with costs, including his costs of 
appeal in the court below.

* * * * * *

Since the foregoing was written a re-argument became 
necessary owing to the death of our late lamented brother 
G Wynne. My brother Davies has allowed me to peruse his 
opinion, and would have agreed with me in the opinion I have 
expressed had he not thought that the transaction in question 
was more in the nature of a mortgage transaction than a con­
ditional sale.

Had the transaction been in essence a mortgage of Mrs. 
Sheraton’s goods for the purpose of raising money. I 
agree that different principles of law would apply. But 
inasmuch as no absolute property ever passed from the 
plaintiffs to her, she never having at any time an absolute 
interest in tho goods, nor able to give a title to them, except 
subject to the terms of the instrument of sale, the law govern­
ing the transaction must be that relating to conditional sales, 
not that relating to mortgages.

It also becomes necessary that I should now deal with the 
question of appropriation of payments. It is, of course, 
elementary that if a debtor makes no appropriation of a pay­
ment made by him, the creditor can appropriate it, as a 
general rule, to such debts as he thinks tit. But, in my view.
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this is not a vaw in which the creditor lias a right to that 1902 
privilege. In Broom’s Legal Maxims (7 ed.), at page (>19, it ^iphr' 
is stated :

A creditor, however, has no right to appropriate a payment to a ___
debt which arises after, or the amount of which is not ascertained Skuokwick, J. 
until after the time of the payment; and it has been laid down gener­
ally that “there must he two debts: the doctrine never has been 
held to authorize a creditor, receiving money on account, to apply it 
towards satisfaction of what docs not. nor ever did. constitute any 
legal or equitable demand against the party making tin- payments."
The law will not appropriate a payment to a demand which it 
prohibits ns illegal. Moreover the creditor's right of appropriation 
does not extend to all moneys of the debtor which come to the credi­
tor's hands ; if he receive money to his debtor's use without the 
debtor’s knowledge, be cannot at once appropriate it to a statute- 
barred debt; the debtor must be given an opporunity of electing how 
the money should be applied.

The learned Chief Justice of this Court in Cooler v. 
Motions Hank (1), states as follows, at page 023:—

Another rule, which at first sight would seem to furnish an argu­
ment for the respondents here, was that the creditor is not bound to 
accept a partial payment; it is his right to say to the debtor, “ I will 
not lie paid in driblets; pay me in full and redeem my security or leave 
me to do the best 1 can with it.”

To apply these principles to the present case, I quite agree that so 
long and so far as the collateral notes remained unpaid in the respon­
dents' hands there was no obligation to give any credit in respect of 
them, -and the bank was entitled to eue1 for and recover judgments for 
the full amount of the direct notes constituting the principal debt «lue 
to them by the appellants. So soon, however, ns money came into 
their hands by the payment of the collaterals, which they were bound 
to use «lue diligema1 in enforcing payment of. they were in the posi­
tion of a creditor who hail ngr«»ed to receive, and who had received a 
partial payment, and were bound to appropriate those moneys in the 
payment, in the first place of interest, -and then to the reduction pro 
tauto of so much of the principal debt as hail fallen due.

The American law on the subject is stated in Mungcr on 
the Application of Payments, p. 48, as follows:—

The claims ui>on which the «'reditor makes application must at the* 
time be «lue and payable.

M) 2« Can. 8. C. R. «11.
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He cannot apply il to n debt not then payable and demundahle, 
if there be another debt then due; nor partly on debts then due and 
partly on debts not then due; nor retain it in his hands to apply 
upon a future indebted ness, leaving a prior demand unpaid ; nor. 
where he has an existing claim against the debtor, apply the pay 
ment to extinguish his contingent liability on a note which he has 
indorsed for him.

Those extracts and authorities convince me that it was the 
duty of the plaintiffs upon the second instalment becoming 
due to appropriate, out of the $6,500 then in their hands, 
$3,000 to the payment of the second instalment and thereby 
absolve Mrs. Sheraton, and her sureties as well, from their 
liability to that extent, and that too whether the transaction 
is to be regarded as a conditional sale or a mortgage. In such 
circumstances it is the law which makes the appropriation 
The receipt by the plaintiffs of the money was a cancellation 
of the debt pro tanto as soon as they received it, and it was 
beyond their power to devote it to the payment of any debt 
then unmatured.

1 am still of opinion that the appeal should be allowed.

Girouard, J.—I am also to dismiss the appeal. 1 agree 
with the courts below tltat the guarantee is still in force. It 
contains a clause which was intended to provide for this very 
case, and, without expressing any opinion on the other legal 
questions raised by the appellant, 1 have come to the conclu­
sion that the appellant is liable under that clause, which is as 
clear as short :—

The guarantee ia to remain in force not withstanding Mary I. 
Sheraton may have forfeited her right to the said personal property 
under the conditions of any agreement or mortgage entered into be 
tween the said Mary I. Sheraton and the partie* of the second pari.

Davies. ,1.—On the 31st March, 1896, the appellant gave 
tu the respondents a guarantee for the payment to them bv 
Marv 1. Sheraton on or before the 30th March, 1898, of the 
sum of $3,000. The recitals and body of the guarantee read 
as follows (see page 227, ante).

The guarantee was part of a transaction entered into at 
the time for the lease of the “Queen Hotel,” Halifax, by the
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respondents to the said Mary Sheraton and for the sale to her 1902
of the furniture of that hotel. This furniture was sold to her " 
for the sum of $11,000, payable in instalments extending over *" v. 
a period of three years, $3.000 to I* paid during the first year, Bla0L ” Al 
$3,000 during the second year, and the balance $5.000 at the r>AV'a», J 
expiration of the third year. The guarantee in question was 
given to secure the payment of the $3,000 payable in the 
second year. An agreement was at the same time entered 
into between the respondents and Marv Sheraton, which re­
cited the facts, and provided for the granting of the lease of 
the hotel to Mrs. Sheraton, and embodied the terms of the 
sale of the personalty to her. This agreement specially pro­
vided for the giving of a chattel mortgage to the respondents, 
of the personal property sold by them to Mrs. Sheraton, and 
ether property of hers, to secure the payment of the purchase 
money, and also for the giving of the guarantee which I have 
above set out, further securing the payment of the second 
year’s instalment of that purchase money. It also contained 
the following clause, which is important.

(Here the second paragraph of clause 4 of the agreement 
is cited, see page 222, ante.)

The lease and the chattel mortgage were both executed 
simultaneously with the agreement. In fact, all of the docu­
ments, lease, agreement, chattel mortgage and guarantee, 
really formed part of one transaction and were executed on 
the same day. The guarantee refers expressly to the agree­
ment and the chattel mortgage, and the agreement refers ex­
pressly to the lease, tin* chattel mortgage and the guarantee.
To determine the true nature of the transaction they must all 
lie read together.

The chattel mortgage was in the usual form and con­
tained the customary proviso for redemption on payment of 
the $11,000 and interest secured thereby. It set out the 
<lates when the various instalments were to be paid, and 
rontained the usual covenant from Mar;/ Sheraton to pay the 
$11,000 at the several times specified. It also provided that, 
if the premiums of insurance or the rents reserved in the
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1902 luise, or the payments mentioned in the agreement, were not 
~'r made at the times spevilied, Marv Sheraton sliould forfeit all

STKHHKN , v | 1
c. claim to the property therein mortgaged, and the respondents, 

Blackest al j]1(J m()rtgageea, might enter into possession thereof, and that 
Daviks, .1 811 payments made should he forfeited. Although the con­

temporaneous agreement executed by the parties provided ex­
pressly that, in any case where the mortgagees properly en­
tered into possession of the personal property, upon default 
made by Mary Sheraton, they should have power to sell, and 
also provided that this right and liberty should be given them 
in the chattel mortgage, it was, as a fact, not so given. The 
right and power to sell after re-taking possession were given 
expressly in the agreement only, but, as the right is given 
there in clear and unmistakable terms, its omission in the 
chattel mortgage is not, to my mind, material.

In January. IS9Î, Mary Sheraton, after making a num­
ber of payments under the agreement and chatted mortgage, 
made default, whereupon respondents, the mortgagees, entered 
into and took possession of the personal property mortgaged 
to them, and subsequently, under the power of sale contained 
in the agreement, sold the same to the l>est advantage, the 
proceeds not being sufficient to pay the balance of the $11,000 
purchase money and interest. After the expiration of the 
time for the payment of the last instalment of the purchase 
money of the furniture, the respondents applied the proceeds 
of the sale towards payment of the instalments of the purchase 
money for which they had no other security than Mary 
Sheraton’s covenant and the chattel mortgage, and then 
brought this action against the appellant for his portion of 
the balance of the guaranteed $.1,000.

In appropriating, as they claimed the right to do, the pro­
ceeds arising from the sale of the furniture to that part of 
their debt which was otherwise unsecured, a small balance 
was left which the mortgagees credited to the instalment 
guaranteed. No claim was made by the respondents at any 
time that any payments made by Mary Sheraton were for­
feited as provided in the agreement and chattel mortgage,
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but, in the accounting between Mary Sheraton and the respon­
dents, mortgagees, full credit was properly given for all these 
payments.

1902
-Stephen 

Black kt al.

At the trial, before Mr. Justice Ritchie, that learned Oaviks, .1. 
judge gave judgment for the plaintiffs, the now respondents, 
for the full amount claimed, and his decision was, afterwards, 
affirmed by the Supreme Court of Nova Scotia, on the ground, 
mainly, that the clause in the guarantee was intended to 
protect, and did protect, the respondents from loss in case of 
a forfeiture and a sale following thereon, and that, notwith­
standing such sale, the guarantee remained operative and 
binding.

On the appeal to this court, two grounds only were sub­
mitted by the appellant for reversing the judgment of the 
court below. First, that the forfeiture and subsequent sale of 
the furniture determined the agreement for the sale, and 
Mary Sheraton ceased to have any further liability thereon, 
and the debt guaranteed never became payable by her ; and, 
Secondly, that the respondents, having sold the property, were 
hound to apply the proceeds in payment of the instalments as 
they fell due. in which case the amount guaranteed was paid, 
or that, in any event, the guarantors were entitled to share 
pro rata in the proceeds of the security.

I am of opinion that neither contention is correct, and 
that the appeal should he dismissed.

Much confusion has, in my opinion, arisen from ignoring 
the true character of the transaction, and from attempting to 
apply principles of law to this case, which, however applicable 
to an ordinary case of the conditional sale of goods, where the 
vendor has reserved to himself a right to re-take in case of 
default in payment of purchase money, have no application to 
a transaction such as this, which is, beyond any doubt, a case 
of a mortgage, and must be controlled and governed bv the 
principles regulating the duties, rights and liabilities of par­
ties standing in the relation of mortgagor and mortgagee to 
each other.



246 SUPREME COURT CASES.

1902 
Stephen 

Black it al.

The case of Hew iso it v. Ricketts (1), was pressed upon 
us as an authority, but. in my opinion, it has no application 
to such an action as this. That was a hire-and-purchase agree­
ment, where plaintiffs, in consideration partly of a sum paid 
down, had let W. 0. certain chattels. £125 were paid in ad­
vance, and the balance was to be paid in monthly instalments. 
There was a power to seize in case of default. If all the in­
stalments were met, the chattels were to belong to G. Default 
was made, and the plaintiffs seized. The defendant, in con­
sideration of the return of the chattels to G., guaranteed the 
remaining instalments. Plaintiffs again seized, and afterwards 
sued the defendant for the amount of the two unpaid instal­
ments. The court there held that the plaintiffs, by resuming 
possession, had determined the agreement and extinguished Iw- 
hilitji as far as 0. was concerned, and, consequently, discharged 
the guarantors. But it was purely upon the character of that 
transaction and the construction of that particular agreement 
that this conclusion was reached. No relation of mortgagor 
and mortgagee existed between the parties. The principal 
debtor had no right to redeem, nor right, in case of sale of 
the property by the vendor, after possession resumed, to have 
an account taken and he credited with proceeds of sale. Tho 
vendors, there, had two rights; they could under their original 
agreement resume possession ; or they could sue the surety 
on his guarantee. But, if they resumed possession, they 
determined the agreement, and there was no stipulation that, 
in such an event, the purchaser or his guarantor would remain 
liable.

The prnctienl result of holding otherwise (/*ays Charles, J„ at p. 
714). would be that vendors, or as they term themselves, owners, in 
eases of this kind, on default being made, might seize the property 
and keep it. keeping, at the same time, the £125 and all instalments 
paid, and thus getting paid twice.

But, if there had been such a stipulation for a continuing 
liability, or if the relation of mortgagor and mortgagee, with 
its attendant rights and liabilities, had existed, the result 
would have been entirely different.

(1) 03 L. J. Q. R. 711.
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So, in the cases of Sawyer v. Pringle (1), and Arnold v. 1902 
Planter (2), which were executory contracts for sale of per-

mtophbn
sonaltv, the property remaining in the vendor, who stipulated
for the right to re-take possession on default being made, and 1$LA0* ** Al
nothing being said a* to resale, it was held that the exercise of levies, J.
this right of re-taking possession put an end to the original
agreement and that subsequent instalments of the original
price were not recoverable afterwards. Mr. Justice Mac-
lennan, who dissented in the former case, did so on the
ground that the facts created the relationship of mortgagor
and mortgagee, and that, in such case, the vendor, on default,
was entitled forthwith to sell and sue for the balance, and Mr.
Justice Burton, who concurred in the judgment of the 
court, agreed with Mr. Justice Maclennan that, if any such 
relationship could be established, such a result would legally 
follow. But he did not agree that, under the facts there 
proved, such a relationship existed.

But, as I have already said, those cases can have no hear­
ing upon the present case, where the relationship of mortgagor 
and mortgagee clearly existed. If the furniture seized and 
sold under the power of sale hod realized a larger sum than 
was due the vendors, can it be doubted that, they would he liable 
to account for the surplus to Mary Sheraton ? If, after they 
had token possession and before sole, she hod tendered them the 
full amount they were entitled to, would she not have been 
entitled to redeem? I certainly think she would, and that 
the clause declaring the goods forfeited on default would 
not have been allowed to prevail, or construed by the court 
as taking away her right to redeem, all such clauses being 
inconsistent with the rights of mortgagor and mortgagee, and 
looked upon as so many devices to evade the well established 
rules of the court.

The equitable doctrine on this point is perfectly clear, and 
l.as been long established. It is that a mortgage creditor shall 
not be permitted to obtain, by or through any agreement made 
contemporaneously with the mortgage, any advantage by his

(1) 18 Ont. App. R. 218. (2) 22 O. R. 008.



•248 Sl’VlŒME COURT CASES.

1902 
Stephen 

Black et al.

security beyond his principal, interest and costs, and that, in 
such cases, equity will let a man loose from his agreement, or 
even against his agreement, admit him to redeem a mortgage. 
Whatever his security may be, whether land, chattels, bond, 
note or covenant, the moment it appears that it is a security, 
the party cannot recover any more in equity than his debt, 
interest and costs, unless, of course, under some subsequent 
arrangement made between the parties. As said by Kay, «T., 
in James v. À>rr ( 1 ) :

The rule is that a mortgagne alia 11 not lm allowed to stipulate for 
any collateral advantage beyond his principal and interest.

And again :—

It was a bold but nnevâanry decision of equity that the debtor 
could not, even by the moat solemn engagements entered into at the 
time of the loan, preclude himself from Ida right to redeem, for in 
every other instance, probably, the rule of law “ modus rt ronventio 
vim unt " is allowed to prevail.

Set* Coote on Mortgages (f> ed.). pp. 1(1-1? ; Croft v. 
Graham (2); Gossip v. Wright, per Kindeslev. V.C.. at page 

(3) : and Lisle v. lieere (4).

Now, in this case, the relation of mortgagor and mort­
gagee being established, I ask—How did the re-taking of 
possession of the furniture operate to discharge the mortgagor, 
Marv Sheraton ? She was clearly liable on her covenant to 
pay the money. The mortgagees had an undoubted right, on 
default, to re-take possession, and, under the power of sale 
contained in the agreement made contemporaneously with the 
mortgage, to sell the goods, and, if any balance of their money 
remained unpaid, to sue the mortgagor on her covenant for 
that balance. The case of Ludye v. Itieliens (5), is an ex­
press authority, if any was needed for this proposition.

In Kinnaird v. Trollope ((»), Sterling. .1.. shews tin 
general rule to Ik* this:—that a mortgagee who. unauthorized

(41 (11*12) 1 Ch. r>3. 
(fit !.. R. 8 C. I*. 3fi8.
un an ch. I*, uao. 040.

111 40 Ch. D. 41!'. Iflo.
(2) 2 lied. ,1. & 8. lfifi.
(3) 32 L. J. Ch. 048.
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hi/ the mortgagor, has deprived himself of the power to re- 1902 
convey the premises to the mortgagor, on payment of prin- ktkphkn 
ci pal and interest, will lie restrained by a court of equity ,tLAoK' Vr ai 
from suing on a covenant. But it is not so if the mortgagor 
lias authorized the sate. and. as the learned judge says, in the 
case now being cited:—

The necessary authority might 1m* derived either, ns iu the case 
of Itmlffr v. Hie hen a ( 11. from the powers conferred by the mortgage 
deed, or from the direct concurrence of the mortgagor or otherwise.

In the case at bar, it is derived from the agreement exe­
cuted concurrently with the mortgage.

j f then Mary Sheraton remained liable on her covenant, 
how are her sureties discharged ? Was anything done against 
the faith of the contract guaranteed ? Was it not, 1 ask, with­
in the contract contained in the agreement ami chattel mort­
gage and contemplated by the sureties, not only as expressed 
in their guarantee that they should remain liable in case of a 
forfeiture of the goods, but that, after seizure and sale as ex­
pressed in the agreement, the guarantee should still remain 
in force and available to enable the mortgagees to recover any 
balance which the sale of the goods might leave unpaid ?

But it is said, to determine what the contract of the sure­
ties was. you must not look beyond the literal terms of their 
guarantee. I do not agree with this contention. 1 think you 
must look beyond them, and that the guarantee can only be 
correctly construed by reference to the transaction to which 
it refers, and that transaction will he fourni correctly de­
scribed in the agreement and mortgage. The guarantee, it­
self. refers expressly to this very agreement and mortgage, 
and declares:—

This guarantee is to remain in force notwithstanding Mary I.
Sheraton may have forfeited her right to the said personal property 
under the conditions of any agreement or mortgage entered into be­
tween the said Mary I. Sheraton and the parties ot the second part 
(respondents).

The learned judges of the court below held that this 
clause, of itself, was quite sufficient, and was intended, by 
itself, to retain the liability of the guarantors, after the 

(1) L. it. 8 C. P. 338.
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forfeiture took place, notwithstanding the subséquent 
entry and sale bv the vendors. Whether that be so or not, I 
do not feel called upon to decide, liecause 1 am clearly of 
opinion that the guarantee must he read in the light of the 
agreement and mortgage to which it refers, and as that agree­
ment and mortgage clearly contemplated the retention of the 
liability of the mortgagor, Mary Sheraton, for any unpaid 
balance of the amount secured, even after sale of the furni­
ture, and expressly declared that in such latter case “ the 
guarantee should still remain in force,” the seizure and sale of 
the furniture in no wise operated as a discharge of the guar­
antors. The re-taking of possession and the re-sale arc not 
“ things done against the faith of the contract,” hut in pur­
suance of it. They were not “ inequitable acts which inter­
fered with the sureties’ rights,” but conditions expressly pro­
vided for, and not only so, but the very clause in the agree­
ment which gives the power, on default, to enter into posses­
sion and sell the furniture, expressly goes on to provide that, 
in such case, “ the guarantee for the $3,000 (.sic) to remain 
in force.,, This does not, of course, mean that if the sale 
icalized enough to pay the whole amount due on the security 
of the mortgage, the guarantee should still remain in force, 
but only that it should be in force and capible of being 
enforced so as to realize any balance which the sale of the 
goods and the payments made by Marv Sheraton left due. 
Under these circumstances, the transaction being in the nature 
of a mortgage, giving mortgagee power to seize and sell on 
default, there can be no doubt, under the authorities, of the 
liability of 'Mrs. Sheraton to be sued upon her covenant for 
the unpaid balance and, she being so liable, her sureties arc 
also liable, there not having been anything inequitable done 
to discharge them or against the faith of the contract.

As to the claim made by the appellant to have the moneys 
arising from the sale of the furniture applied in payment, 
whether in tvhole or in part of the $3,000 guaranteed. I do 
not think there is any ground for such contention.

In the first place, I think the words I have just quoted from 
the contract, of themselves, shew that the parties intended the
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guarantee to remain in foce, even after seizure and sale, as 
to any balance, up to th<- $3,000, which might remain due. 
The only construction I ean put upon those words is that 
which 1 think all parties deliberately contemplated, namely, 
that this guarantee should be an additional security to the 
vendors, the respondents, over and above the chattel mortgage 
and available to the respondents to the extent expressed, 
namely, $3.000, in ease the proceeds of any sale under that 
mortgage, and the contemporaneous agreement, failed to 
realize for them, and the principal debtor failed to pay the 
price and interest for which they had agreed to sell the 
furniture. Rut, if 1 am wrong in the meaning I attribute to 
those words, 1 still think it clear, under the authorities, that 
the right of appropriating the proceeds of the sale, first, to 
the payment of the otherwise unsecured instalment of the 
debt payable in the third year lay with the mortgagees, and 
that upon the plain principle that they held the money as 
security to pay their full debt, or two different instalments of 
cne debt, and they could appropriate the moneys to such debt 
or instalment as was to their greatest advantage. This right 
lay with the creditors. The proceeds of the sale remained 
with them until after all of their debt fell due. They were 
not bound, in dealing with the proceeds arising from the 
security held by them, to exercise their right until the last 
instalment fell due. They did then so exercise it. and applied 
the proceeds of the sale in payment, first, of the unsecured in­
stalment. As a matter of fact, no claim was made by Marv 
Sheraton, the principal debtor, or by the sureties after the 
sale, to have the proceeds of the sale, or any part of them, 
applied towards payment of the instalment guaranteed, nor, 
as a matter of law, do 1 think they had the right, even if they 
attempted to exercise it.

The right of a debtor to appropriate the payment made 
by him to a particular debt, or instalment of a debt, is 
a limited one and must be made at the time of pay­
ment. The right of the creditor is more general and 
may, in the absence of express appropriation by the debtor 
at time of payment, be made at any time up to action

251
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brought. But I cannot see upon what principle the debtor 
or the guarantor, in the special circumstances of this case, 
had or should have anv right of appropriation after tlie 
sale, none having been stipulated for in the contract, as re­
gards the proceeds realized from the sale. That furniture 
was held by the creditors as part of their security for payment 
of all the instalments due them. In addition, they held the 
ether and further security of the appellant's guarantee for one 
of these instalments. Surely they had the right to apply the 
proceeds of their general security towards payment of such 
part of their debt or such instalment of their debt as would be 
to their greatest advantage—in other words—to pay off that 
otherwise unsecured instalment of their debt and look to the 
guarantors for the payment of the guaranteed instalment. No 
authority was referred to which denied them this right, nor 
was any equitable principle cited which gave the debtor or her 
sureties a right to have the proceeds of a security held for the 
entire debt applied, in the absence of a special stipulation to 
that effect, in whole or in part, towards payment of an instal­
ment of that debt which they had specially guaranteed. The 
rights of the sureties, in this regard, arc not greater than 
those of the primary debtor. If a direct payment had been 
made by the debtor, her right to appropriate it at the time of 
payment to any overdue instalment could not he questioned. 
But if she failed to make her appropriation then she could 
not do so afterwards, the right then being with the creditor.

As, in this case, the contract did not provide for any right 
on the part of the debtor to make an appropriation of the pro­
ceeds of the sale after seizure and sale of the goods, so there 
could be no such right in the debtor’s sureties. But the 
absence of this right on the part of the debtor did not take 
away, as was contended at the bar, the legal right of the 
creditor to appropriate. The appropriation which the law 
makes is only made in the absence of an appropriation by both 
debtor and creditor. Here the creditor had made an appro­
priation, and the rule appealed to has no application : De 
Colyar on Guarantees (3 ed.), 453. And see Ex parte



S U THEME COURT CASES. 253

Johnsen (1); ('itij Discount ( u. v. McLean (2); Wilcox 1902 
v. Fairhaven Hank (3). 7"'

(4), in the House of Lords, Lord Mavnaughton says at 
page 293:—

There can be no doubt what the law of England is on this subject. 
When a debtor is making a payment to his creditor he may appro­
priate the money as he pleases, and the creditor must apply it accord­
ingly. If the debtor does not make any appropriation at the time 
when he makes the payment, the right of application devolves upon 
the creditor. In 1810, when Clayton's Case (5) was decided, there 
seems to have been .authority for saying that the creditor was hound 
to make his election at once, according to the rule of the civil law, 
or at any rate within a reasonable time, whatever that expression in 
such a connection may he taken to mean. But it has long been 
held, and is now quite settled, that the creditor has the right 
of election “up to the very last moment.” and he is not bound to de­
clare his election in express terms. He may declare it by bringing 
an action or in any other way that makes his meaning and intention 
plain. Where the election is with the creditor it is always his inten­
tion, expressed or implied or presumed, and not any rigid rule of law, 
that governs the application of the money. * * * So long as the
election rests with the creditor and he has not determined his choice, 
there is no room, as it seems to me, for the application of rules of 
law such as the rule of the civil law, reasonable ns it is, that if the 
debts are equal, the payment received is to be attributed to the debt 
first contracted.

Nor, a fortiori, is there any such room after the creditor, 
as in this case, has made his election.

The appeal should be dismissed with costs.

Mills, .1. (dissenting)—( His Lordship, in opening, re­
ferred shortly to the terms of the guarantee, already quoted. 
See page 227.)

The guarantee further provides that it shall remain in 
force notwithstanding ’Mary I. Sheraton may have forfeited 
her right to said personal property, under the conditions of

Daviks, J

(113 TVG. M. & G. 218. 
(2) L. R. 9 C. P. 608.

(31 7 Allen (Mass.) 270. 
(4) (18971 A. C. 286.

(5) 1 Mer. 585. 608.
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any agreement or mortgage, etc. A good deal of discussion 
has taken place with reference to this paragraph of the agree- 

v. ment, but 1 do not understand it to he other than this—that,
°*_AL* although Mrs. Sheraton may have forfeited her right to claim

Mills, J. the property under the said agreement, yet, if it is left with 
her, this guarantee will remain in force. But she was out of 
possession before the period within she and her sureties were 
to become liable for the second sum of $3,000 began to run. 
The guarantee was a part of an agreement to sell, which was 
entered into at the time that the lease of the “ Queen Hotel ” 
was made by the respondents to Mary Sheraton, and the 
agreement to sell the personal property to use in the hotel 
was made upon this condition, that the property should vest 
in her as soon as the whole of the purchase money was paid.

(The agreement with Mrs. Sheraton is here in part recited.)

The lease, and the so-called chattel mortgage, were executed 
simultaneously with the agreement. The guarantee refers to 
the other instruments, and the agreement expressly refers to 
the lease, and the intention of the parties will be best under­
stood by reading all these instruments together. The chattel 
mortgage contained a proviso for redemption on the payment 
of $11,000 and the interest thereby secured. It is difficult 
to understand what purpose this mortgage was intended to 
serve. Mary Sheraton did not own the property, nor would 
she become owner until the whole sum of $11,000 was paid. 
She had no present interest in the property, and no pros­
pective interest, which the respondents cduld not forfeit, if 
she defaulted, and the making of the so-called chattel mort­
gage did not, in any way, add to their security. It gives the 
dates at which the various instalments became due. It provides 
that the insurance, the rents reserved, and the payments men­
tioned, if not made at the times specified, should cause Mrs. 
Sheraton to forfeit all her claim to the property, and that the 
icspondents should be at liberty to enter into possession. 
The agreement expressly provides that, in any case where the 
mortgagees enter into possession, upon default made by Mrs. 
Sheraton, they should have power to sell, and this power 
should be given them, or to speak more accurately, preserved
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to them in the chattel mortgage. The respondents were l«> 
have the right and power to sell after re-taking possession. 
But lie fact is, this power is not given in the mortgage, but is 
given in the agreement ; and, in the absence of such power in 
the mortgage, the respondents must derive such right to enter 
into possession and to confiscate all payments which had been 
made upon the furniture, and to enforce the guarantee for 
tiie payment of the second $3,000 against the sureties, if it 
survives, from the agreement, and not from the mortgage. It 
is the agreement that discloses what Marx l. Sheraton’s in­
terest is or may become, and it shews that the res|>ondenU 
made to her a conditional sale of property, of which they gave 
her possession, hut the title to which remained in them, and 
was to continue in them until the whole of the price agreed 
upon was paid, 'this being so, there was no present interest 
in Mrs. Sheraton that could l>e mortgaged; the title was in 
the respondents; there was no interest that a mortgage could 
secure that they did not have, and more; for a failure to pay 
led to the immediate possession as well as to the forfeiture of 
what had been paid.

In January, 1897, Mrs. Sheraton having made several pay­
ments under the agreement, made default, whereupon the 
mortgagees entered into and took possession of the hotel and 
of the personal property, which she had conditionally pur­
chased, and sold the same for $(i,50U, being $4,500 less than 
they had agieed to sell the same for to Mrs. Sheraton. The) 
appropriated the proceeds of this sale, not to that part of 
tlieir debt which first became due, but to that portion of it 
not otherwise secured, which was not at the time due, and the 
small sum in excess of the payment of the unsecured portion 
was applied by them to the payment of the second instalment, 
for which they now claim payment from the guarantors. In 
the trial court Mr. Justice Ritchie gave judgment for the 
plaintiffs, now respondents, and his decision was affirmed by 
the judgment appealed from.

The grounds of the present appeal are that the forfeiture 
and subsequent sale of the furniture by the respondents put 
an end to the conditional sale, that the respondents, bv taking

1902

Stephen 

Bi.acs et ai.
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1902 back flit1 property and confiscating the payments which Mrs. 
Stephen slu‘rat°n had made. exhausted their rights under the condi- 

• tional sale, and, there being no debt now guaranteed, they can 
— ' have no valid claim against her sureties ; and. having sold the

Mills, .1. pr0p(>rfv^ f)1(, respondents were bound to apply the payments 
to the instalments as they fell due, in which case the guar­
anteed amount was paid, and, on this ground also, the guar­
antors were diseharged from their obligation. (The letter 
addressed by the ret ’ * to the sureties is here recited.)
Here the respondents had reached the point where the ways 
part. They could leave Mrs. Sheraton in possession of the 
furniture and hold her guarantors to their guarantee, or they 
could give effect to the forfeiture and so put an end to the 
sale. They took the latter course and so informed the sureties.

This communication was addressed to the sureties on 30th 
January, LS97, and the respondents went inti* possession, at 
that time, of the hotel and furniture. Mrs. Sheraton had paid 
the whole of the first years instalments. We have now to 
consider, first, whether Mrs. Sheraton was liable to the respon­
dents for the whole purchase money, less what they received 
directly from her, and what they received from re-sale of the 
goods ; or, was the original conditional sale terminated by the 
rescission of the contract, and was her covenant to purchase 
determined by the re-taking of tile property and the rescission 
of the sale which had lieen made to her? Assuming this 
question to be answered in the affirmative, has the rescission 
of the sale or agreement to sell put an end to the liability of 
the sureties :

I think, under the law applicable to this case, the rescis­
sion of the contract and the forfeiture of the payments which 
had been made put an end to the respondents’ claims against 
Mrs. Sheraton and against the guarantors. The right of the 
respondents to further payments was terminated by their own 
act; no right of redemption remaining in Mrs. Sheraton, 
no right to further payments could be claimed by the 
respondents. The original right of the respondents 
was terminated bv the action they took. This I think

92^1
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lui I y recognized in the case of Hewison v. Hi eke Its (1), 
in the judgments of Charles, J., and Collins, .1. The 
same doctrine is fully recognized in Sawyer v. Cringle 
(’2), by Hagarty C.J., and Burton, .1.

1902

StKI'HFN 

Bi,aok rt al.

Mii-i-h, -I.
His Lordship also referred to Mersey Sleel d- Iron Co. v. 

Naylor, Cenzon & Co. (3), per Blackburn. L.J., at pp. 443-441, 
and Selborne, L.J., at pp. 438-439; llarkness v. Hassell (A), 
per Bradley. J., at page (U3; Slrnny v. Taylor (•*»). per Nel­
son. C.J.; Herring v. II op pock ((>) ; Hallard v. Hargett (<): 
/•/.#• parte Cowell, /// rr Matthews (8). prr Bacon. C..L: and in 
the Court of Appeal, per Hellish, L.J. : J'J.r parte Watkins, 
in re Houston (9), per Selborne. L.J., at p. 528; E.r parte 
llrooks, /a re Fowler (10), in the Court of Appeal, per Jessel, 
M.R. ; Crawrour v. Salter (11).

The maxim “nemo dat quoil non hahet,> applies to this 
case. It is impossible that Mrs. Sheraton could make either a 
valid bill of sale or a chattel mortgage for this furniture. The 
property in it had not passed to her, nor, would it, until the 
whole price was paid. The title to the furniture was vested in 
the respondents. They could not have their security improved 
so far as the right of property was concerned. Mrs. Sheraton 
could no more mortgage or pledge this property than she 
could pledge that which belonged to a stranger, and which was 
in the stranger’s own house. She had possession which might 
he terminated at anv moment by a failure to make payments 
arcording to the conditions of the purchase, and if she failed, 
the respondents could, at once, take possession and rescind 
the conditional sale which had been made. This would ter­
minate the sale, and terminate any obligation connected with 
it. The respondents would be in possession of the furniture, 
and of all that would he paid upon it and, having put an end

(1) «3 !,. T. Q. B. 711. Hii 15 X. Y. 40!». 411 unrl 414.
(2) 18 Ont. App. R. 218. (7) 40 X. Y. .114.
(3) 0 App. Cas. 434. (8» 1 Cli. 1>. SOI.
(4) 118 V. 8. R. «03. <»> 8 Ch. App. 520.
(5) 2 llill, 320. (10) 23 Ch. I». 201.

(11) 18 Cb. I». 30.
C.-17
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1902 to the agreement itself, they could have no claim against Mrs.
> Sheraton, and there was, then, no transaction remaining

Sl'KPHKN
v. between the respondents and Mrs. Sheraton to which the guar 

BtA,!|t gr AL antce continued to apply.

It was by the act of the respondents that the contract was 
terminated and Mrs. Sheraton’s payments forfeited, and, 
having discharged Mrs. Sheraton by the proceedings which 
they took, the guarantee given on her behalf could not remain 
in force.

Holding this opinion of the effect of the termination of 
the conditional sale, it is hardly necessary to discuss the 
question of appropriation. See remarks of Krskine, .1-, at 
page T5 in Waller v. Laryi 1).

The money came into the respondents’ possession, not hv 
a made by Mrs. Sheraton, but by the seizure
and sale of the goods, which she had conditionally 
purchased, and there is no evidence that she was ever 
given an opportunity of saying how she wished the money 
to 1m* applied. There was at the time nothing due either 
upon the second or third instalments. The second instal­
ment first became payable, and it would hardly be con 
tended, if the guarantors were under obligation to pay that, 
with this money in the hands of the respondents, that they 
I respondents) were entitled to sue the guarantors for the full 
amount of the indebtedness under the plea that they intended 
to hold the money which they had recefved for what would 
become due the following year, for which they held no 
security.

in Coalcs v. Coales (2). the court held that, where a 
sum is received from property held as collateral security for 
two debts, it ought to be set off ratably against the amount 
due on each. See also the remarks of Vice-Chancellor Wood 
in Neu'tfin v. ('Iiarlton (3), at page 1.

(Ill Man. & <»r. 54. IL'» 33 !.. .?. (’h. 44S: 12 W. H. U34.
(3) 10 Hare. 040.

0674
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In the raw* of conditional sales, where there is a failure to 
make full payment, and the vendor puts an end to the sale 
and comes again into the possession of his property, and re­
tains all the money which has been paid upon it, which may ,{tA0K gr A,‘ 
be very nearly the value of the article, or which may lie much Mill», .1 
less, but whatever there is he retains, there is no longer any 
subsisting contract between the vendor and purchaser. There 
is nothing to enforce, and, if anyone has become security for 
the pu relias r he is discharged, for there is no longer any sub­
sisting contract between the principals to which the guarantee 
applies.

In my opinion, judgment should be for the appellant.

Appeal dismissed with costs.

Solicitor for the appellant : //. Mettish.
Solicitor for the respondents: IV. II. Fallon.

18. C. File No. 2043.] 1901

LA WRY v. LA WRY.

APPLICATION for leave to appeal per saltum from the 
judgment of Falcon bridge, C.J., on the ground that the 
courts, in Ontario, to which an apjieal might lie would be 
bound by the decision in Lellis v. Lambert (1).

The application was not proceeded with.

(30th May, 1901.)

259

1902

(1) 24 Ont. App. R. 653.
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1901 [S. C. File No. 2044.]

RI RK ET v. POIRIER; CITY (JF OTTAWA ELECTION 
CASE.

APPEAL from the Controverted Elections Court.

I Jiicon tinned.

(1st October, 1901.)

fS. C. File No. 2046.]

THE TORONTO STREET RAILWAY CO. v. ROBINSON.

Appeal—Special leave—Matter in controverty.

APPLICATION for special leave to appeal from the 
Court of Appeal for Ontario. The judgment recovered was 
for $600. An appeal to the Court of Appeal for Ontario stood 
dismissed on an equal division of opinion of the judges, and 
that court, on the same division, refused leave for an appeal 
to the Supreme Court of Canada.

No special grounds were stated in support of the applica­
tion, and it was refused on the ground that no special cir­
cumstances had been shewn for granting special leave to 
appeal.

(2!)th October, 1901.)

[S. C. File No. 2047.]
CHICOUTIMI ELECTION CASE; GIRARD v. DE 

COURVAL.
APPEAL from the Controverted Elections Case. 

Discontinued.
(14th November, 1901.)
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|S. C. File No. 2057.1 1903

THE BRITISH AMERICAN BANK NOTE CO. r. THE 
KING.

APPEAL from the Exchequer Court of Canada.

Settled out of court.

(17th February, 1903.)

[S. C. File No. 2061.]

VICTORIA B. C. ELECTION CASE; PRIOR v. FAIR- 
FIELD.

APPEAL f hi the Controverted Elections Court.

Dismis- ith costs.

(3rd October, 1901.)

18. C. File No. 2069.1

BENNETT et al. v. PARKHOUSE.

APPEAL from the Oouit of Appeal for Ontario.

Dismissed with costs without calling upon the respondent 
for any argument.

(31st October, 1901.)
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[S. C. File No. 2072.]

JACK v. BON NELL.

APPEAL from the Supreme Court of New Brunswick. 

Dismissed with costs for want of prosecution.

(5th December, 1901.)

[S. C. File No. 2079.)]

LORI) v. THE KING.

APPEAL from the Court of King’s Bench for Lower 
Canada, appeal side.

Dismissed with costs, Sedgewick, ,7., dissenting.

(15th 'May, 1902.)

(See Q. P. to K. B. 97.)

fS. C. File No. 2088.]

CANTIN v. McDONKLL.

APPEAL from the Court of King’s Bench for Lower Can­
ada, appeal side.

Dismissed with costs, the judgment appealed from being 
slightly varied.

(27th February, 1902.)
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|S. C. File No. 210(1.1 1902

TURCOTTE kt ai.. v. DUMOULIN.

Al’PEAL from the Court of King's Hindi, Province of 
Quebec. appeal side.

Diecontinned.

(19th February, 1902.)

fS. C. File No. 2109.] 1902
THE GRAND TRUNK RAILWAY CO. v. THE -May”, 

NIAGARA FALLS INTERNATIONAL 
BRIDGE CO.

('oiinlrurtion of contract—Railway*—Fric pa\*e*.

APPEAL find CROSS-APPEAL from the Court of 
Appeal for Ontario.

The questions at issue on the appeals involved merely the 
construction of a clause in an agreement respecting free 
passes over the respondents’ bridge for the officers and ser­
vants of the rail wav company. After hearing counsel for the 
parties the court reserved judgment, and. on a subsequent 
day, dismissed the appeal and cross-appeal with costs. Phe 
only reasons for judgment delivered were as follows:—

Tasciierk.M'. .1.—We are all of opinion that this appeal 
and the cros*-appeal should he d Muissed with costs for the 
reasons given in the Court of Appeal.

Davies. .1.—I concur in the judgment dismissing this 
appeal, and also the cross-appeal with costs, for tin* reasons 
given by Maelennan and Moss, J.J., in the Court of Appeal.

Appeal and cross-appeal dismissed with costs.

• Present : Taschereau, Sedgewick. Girouard. Davies aud 
Mills, JJ



21)4 SUPREME COURT CASES.

1002 
May 2«.

[S. C. File No. 2114.]

THE CITY OF HULL t. SCOTT kt ai..

Title to land—Injunction—It on Hilary—Riparian right*—Trcscription.

APPEAL from the Court of Review, at Montreal, affirm­
ing the judgment of Archibald, .1., in the Sii|>erior Court, 
District of Ottawa, dissolving an interim injunction against 
the construction of a factory on lands adjoining Brewery 
Creek, in the City of Hull (known as lot 95, on the west side 
of the creek, near its intersection by the Gatineau Maca­
damized Road), and ordering a boundary to be established be­
tween the lands of the respondents and lands on the east side 
of the creek, purchased by the city, bv running a line through 
the eastern channel of the chasm below the road company’s 
bridge. The city claimed ownership of the whole of the 
eastern channel, and a portion of the land, alleged to he an 
island, opposite the lots belonging to the city. The island was 
claimed by the respondents as forming a part of the western 
bank of the creek.

Foran, K.C., for the appellant.
Aylen, K.C., for the respondents.

The judgment of the court was delivered by

Tasciikhkav. J.—There is nothing in this ap|H*al, and 1 
would have dismissed it at the hearing without calling upon 
the respondent.

The a corporation, by its own tide, shews that it
never bought the lot No. 95 in question.

On the question of prescription, moreover, their claim to 
this lot entirely fails. Arts. 2199, 2242 ('. (’.

The appeal will be dismissed with costs, with an addition 
to the motifs, as well as to the dispositif, of the judgment of

♦Present: Taschereau, Sedoewick, (Jirouard. Davies and 
Mills, JJ.

3808



SUPREME COURT CASES. 2b 5

the Superior Court, of the IHRli of Novemlicr, 1901, that the 1902 
defendants (respondents), have acquired the ownership of lot viti^oThvli 
Xo. 95, by thirty years’ prescription.

.Scott et al.

Appeal dismissed with costs. Tahchkkkav.J

Note.—<’f. reports of other cast's affecting same title tmtl contro­
versy in 34 Can. 8. (!. It. pp. 28‘J, tVKt. ami <517.

[S. C. File No. 8115.1

THE CONFEDERATION LIFE ASSOCIATION v. 
WOOD.

APPEAL frmn the Supreme Court of New Rrunswiek 
(35 N. R. Rep. 618).

Upon the consent of parties filed, on a settlement out of 
court, the appeal was allowed, each party j their own 
costs.

(9th May, 1908.)

[S. C. File No. 8181-1

CITY OF HALIFAX v. HART.

APPEAL from the Supreme Court of Nova Scotia (35 
N. S. Rep. 1).

Entered, hut not prosecuted.

(28nd March, 1908.)

66
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1902 fS. C. File No. 8123-1

11 AM BUY v. ALBRIGHT AND WILSON. 

APPEAL from the Exchequer Court of Canada. 

Setthal out of court and discontinued.

(litli December, 1902.)

1902 [S. C. File No. 2125. |

'May26. MAGANN v. THE GRAND TRUNK RAILWAY CO.
Sah) of railway lies—Delivery—Hank Act lieu—Trade mark*— 

Timber mark*.

APPEAL from the judgment of the Court of King’» 
Bench, appeal side, Province of Quebec, affirming the judg­
ment of Pinion, J., at the trial.

The action was for the price of 75,000 railway ties sold 
by M agami to the company and alleged to have been deli­
vered at the Saugeen Peninsula, on, Lake Huron and 
Georgian Bay. The question on the appeal was as to 
20,000 of these ties claimed hv It. Thomson & Co., as 
purchasers from the Union Bank, which claimed them under 
a Bank Act lien for advances to one (fillies, by whom they 
had been maim " ' The validity of the lien was con­
tested for want of sufficient description as required in the 
Bank Act, and questions arose on the appeal as to whether 
timber brands are property marks or merely trade marks, and 
if they make prima facie proof of ownership under the Tim­
ber Marks’ Act passed in 1870.

Both courts below decided against the appellant on the 
ground of the insufficiency of the evidence.

The appeal was dismissed with costs for the reasons given 
by Mr. Justice Ci mon in the Superior Court.

* Present : Taschereau, Skdoewick, <*irouard, Davies and 
Mills, JJ.

0214
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fS. C. File No. 2128-1

THE MONTREAL STREET RAILWAY CO. v. McLEOD.

Al’PEAL from the Court of King's Bench for Lower 
Canada, appeal side.

Settled out of court.

(tilth May, 11)02.)

[S. C. File No. 21:14.1 1908

POWER v. GRIFFIN.

APPEAL from the judgment of tile Exchequer Court of 
Canada (7 Ex. C. If. 411, sub. nom. tIriffin v. Toronto Ry.
Co.).

By judgment of the Supreme Court of Canada, on 15th 
December, 1902 (38 Can. S. ('. R. 39), the respondents' 
letters patent were declared lapsed, but the entering of final 
judgment was stayed for a re-hearing on certain points in 
issue respecting the validity of the patent in question prior 
to 11th August, 1902.

(See report above referred to, at pages 44-45.)

The appeal was re-inscribed for hearing upon the pointa 
reserved, and was heard on the 27th of May, 1903, and judg­
ment was reserved.

On 8th June, 1903, the appeal was dismissed without 
costs.

(8th June, 1903.)
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1903 [S. C. File No. 2140.]

BELANGER v. CARBONNEAU; L’ISLET ELECTION 
CASE.

APPEAL from the Conlroverlcd Election» Court.

On tile appeal being ealled for hearing, no one appearing 
for either party, the appeal was struck from the list.

(17th February, 1903.)

i

[S. C. File No. 2154.]

THE NOVA SCOTIA STEEL CO. v. BARTLETT.

Mines and minerals—Removal of ore—Ilonndary—Copy of plan— 

h'ridenrr—Falsa demonstratio.

APPEAL from the Supreme Court of Nova Scotia (35 
N. S. Bop. 376), which sot aside the findings and judgment 
of the trial court, with costs, and granted a new trial.

The action was for trespass, and the principal question 
discussed on the appeal to the Supreme Court of Canada was 
as to the identity of the lots claimed by the parties respec­
tively, and dc]tended upon the location of the boundary line, 
the plans in the Government office disagreeing as to the posi­
tion of the line. The ap|>eal was dismissed with costs, no 
written opinions being delivered.

Subsequently, on an appeal to the Supreme Court of Can­
ada from the judgment of the Supreme Court of Nova 
Scotia, on the newr trial, the following remarks were made 
with reference to the first appeal,, on rendering the judgment 
of the court in the latter case (35 Can. S. C. R. 527, at page 
630):— ________

* Present : Sir Elzéar Taschereau, C.J.. and Sedoewick, 
Davies, Mills and Armour, JJ.
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1908
“ Seduewick, J.— * * * When this case was on '—-—*

appeal before us, after the first decision of the Supreme ^tmlCo'* 
Court of Nova Scotia (1), we held, affirming the judgment v. 
of that court, that the area described in the mining lease un­
der which the plaintiff (Bartlett) claims was clearly defined 
and ascertained, and that all reference in the description 
therein to the southern line of Peter Grant’s lot might be 
t as falsa demount ratio.”

Appeal dismissed with costs.

Harris, K.C., and D. ('. Fraser, for the appellants.
IV. B. A. Ritchie, K.C., for the respondent.

(El). Note.—On a subsequent appeal an order for another new 
trial was affirmed. See 38 Can. S- C. It. 336.)

[S. C. File No. 2155.]

THE WAVgRLY GOLD'MINING CO. v. LONGER Y
ET AL.

APPEAL from the Supreme Court of Nova Scotia. 

Dismissed by consent.

(4th May, 1903.)

fS. C. File No. 2158.] 1!)02
THE WELLINGTON COLLIERY CO. v. BOOKER.

APPEAL from the Supreme Court of British Columbia. 

Dismissed with costs.

(6th November, 1902.)

( 1 I 3.1 X. S. Hep. 376.

C::C
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[S. C. File No. 2161.]

RENNIE v. THE QUEBEC BANK.

APPEAL from the Court of Appeal for Ontario.

Dismissed with costs for the reasons given in the court 
below.

(17th February, 1903.)

1904 fS. C. File No. 2168.]

DUNSMVIR v. LOWENBERO, HARRIS & CO.

V arying minutes of judgment—Costs of former trials—Issues on 
appeal—Practice.

APPEAL from the Supreme Court of British Columbia 
(9 B. C. Rep. 303, sub nom. Harris v. Thinsm uir).

MOTION to vary the minutes of judgment rendered on 
the appeal by the Supreme Court of Canada, on 30th Novem­
ber, 1903 (34 Can. S. C. R. 228), by adding a speeial direc­
tion in respect to two former trials of the action in tht 
courts of British Columbia, prior to the third trial, upon 
which the appeal was taken to the Supreme Court of Can­
ada and decided as above.

The Court refused the motion with costs on the ground 
that there had been no issue in question on the appeal 
touching the two previous trials.

Motion dismissed with costs.

(8th March, 1904.)
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[S. C. File No. 51170.]

FISHER v. FISHER.

APPEAL from the Court of Appeal for Ontario. 

Settled out of court.

(ldtli November, 1902.)

|s. c. File No. am.i
WALLACE v. OVCHTERLONEY kt al. 

APPEAL from the Supreme Court of Nova Scotia. 
Dismissed with costs for want of prosecution.

(14th October, 190Ï.)

| S. C. File No. Ü1S1.|

THE CALGARY AND EDMONTON RAILWAY COM-
PANY AND THE CAU1ARY AND EDMONTON •”*,,! » 
LAN I ) COM PA N Y (Suppliants)............ Appellants,

ANII
Ills MAJESTY, THE KING.......................... Rkspundknt.

On Appeal from the Exchequer Cot kt ok Canaiia.

Title to land—/{ailiron aid—Land grout—Crown patents—Dominion 
Lands It run lotions—Reservation of minerals—ÔJ I id. <•.
It. S. V. v. .7i — Construction of statute — Free tirants—Parliar 
mentor y eontraet.

The Act, 53 Viet. ch. 4 (!>.), in ISiKi. granted, ns n subsidy in aid of 4 
the construction of the railway, certain wild lands of the Crown

* Present: Sib Klzéar Tasc iikrkav, and Oibovabd,
Davies and Armovr, JJ.

( Note.—This case was noted, without the reasons of the judges 
(33 Can. S. (*. It. 073», and also in Cout. Dig. pp. 410. 1222.)
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in the North-West Territories of Canada. When the lands Imd 
been earned, by the construction of the railway, the Government of 
Canada refused to issue patents granting the lands to the railway 
company, or to the land company to which their rights had been 
assigned, except subject to the reservation of all mines and min­
erals and the right to work the-same.

Held, per Taschereau, C.J., and Girovard, J.—That the Dominion 
hands Regulations of 1889, paragraph 8. providing for reservations 
in land grants, did not apply to the lands given as subsidy, but ex­
clusively to grants of land made, in ordinary course, under the 
general laws governing the wile, use, occupation, and settlement of 
Crown lands, which, in regard to this subsidy, had been overriden 
by the Parliamentary grant made in virtue of a contract between 
the Crown end the railway company; that the railway company's 
title was perfect without the idsue of a patent, which could avail 
only as evidence of the allotment of particular lands, and there could 
be no express or implied derogation from the free grant under the 
statute.

(This view of the case was affirmed, on appeal, by the Privy Coun­
cil, (1004), A. C. 7«h"».)

Held, per Davies and Armour, JJ.—That it must be assumed that 
the lands to be given as subsidy were to be subject to the Dominion 
Lands Regulations of 1889, notwithstanding that the Act granting 
the subsidy declared that the lands to be earned by the railway 
company should be “free grants.”

(Reversed by the Privy Council, ithi '
The judges being thus equally divided In opinion, the appeal stood 

dismissed with costs, and lise Exchequer Court judgment stood 
affirmed.

APPEAL from the judgment of the Exchequer Court of 
Canada dismissing the appellants’ petition of right for a de­
claration that they were entitled to have free grants of the 
lands earned as subsidy under the Act, 53 Viet. eh. 4 (D.), 
without any reservation as to baser minerals therein, or 
the right of mining the same.

The cireuinstances of the ease are fully stated in the judg­
ments now reported.

//elmutii, K.C., ami Dye* IV. Snunder*, for the appellants. 
X euro in be, K.C., Deputy Minister of Justice, for the re­

spondent.



SUPREME COURT CASES. 273

The Chief Justice:—The appellant, the Calgarv and 
Edmonton Railway Company, was incorporated under 53 
Victoria, chapter 84 (D.), (24th April. 1890). By an Act 
passed in the same year, 53 Viet. eh. 4 (!>.). (15th May, 
1890), it was enacted that:—

The Governor-tienernl-in-CouncU may grant the subsidies in lands 
hereinafter mentioned to the railway companies, and towards the 
construction of the railways also hereinafter mentioned, that is to say 
(among others)—To the Calgary and Edmonton Hallway Company. 
Dominion lands to an extent not exceeding 6.400 acres for each mile 
id" tin1 company’s railway from Calgary to a point at or near Edmon­
ton, on the North Saskatchewan River: a distance of .about one hun­
dred ami ninety miles: and also a grant of 6.400 acres for each mile 
of the company's railway from Calgary to a point on the Internet ional 
boundary between Canada and the United States, a distance of about 
one hundred and fifty miles.
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And by section 2 of the same Act it was provided that:

The said grants and each of them may be made in aid of the con 
struct ion of the said railways respectively in tin1 proportion and upon 
the conditions fixed by the orders-in-council made in respect thereof, 
and except as to such conditions the said grants shall be free grants, 
subject only to the payment by the grantees respectively of the cost 
of survey of the lands and incidental expenses at the rate of ten 
cents per acre in cash on the issue of the patents therefor.

Under these provisions, orders-in-couneiI fixing the terms 
and conditions were made in respect, of this grant to the ap­
pellant. the Calgary and Edmonton Railway Company, on the 
fifth of May, 1890, and on the 22nd of May and 27th of June 
of the same year, but no mention of any reservation of mines 
and minerals is made in any of them.

Subsequent orders-in-council were passed from which it 
appears that the said railway company has earned and become 
entitled to its land grant, and by which certain lands, includ­
ing the particular parcel mentioned in the petition of right, 
were allotted to and set apart for the said company, appellant. 
The other appellant, the Calgary and Edmonton Land Com­
pany, is and was, at the time of the commencement of the pro- 

c. —is
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ceedings herein, beneficially interested in the said lands gfant, 
and it is admitted that the proper parties arc before the

Caluaky and 
Kdmonton court.
Ht. Co.

Calgary and Patents haw been issued from time to time for some of 
LandCo* the lands earned bv the appellant, the Calgary and Edmonton 

Thk King Railway Company, and allotted to it by the several orders-in-
council, but. for a considerable portion of the lands, includ- 

Thic Chief • (JuFTioe. ing the particular parcel set out in the petition of right, no
patents have as yet been issued.

In all the patents so far issued, there occurs the following 
reservation :

i
Reserving unto lier Majesty, her heirs, successors and assigns, all 

mines ami minerals, and the right to work the same.

The appellants claim by their petition of right that the 
patents for the lands to which they are entitled should be 
issued without any such reservation as to mines and minerals, 
and that, in those cases where patents have already been issued 
with such reservation, those should be rectified by striking out 
the reservation, or the former patents should be withdrawn 
and new patents issued without the reservation. In short, the 
appellants claim that they are entitled to the mines and 
minerals (other than gold and silver) in the lands to which 
they are entitled under the grant from Parliament and the 
orders-in-eouncil made in respect thereof.

Their contention is that the Act of Parliament and the 
orders-in-council under it constitute the entire contract be­
tween them and the Crown, by which they agreed to build a 
railway through a portion of the unsettled lands of the Crown 
in the North-West Terri tories. The contention of the respon­
dent, which prevailed in the Exchequer Court, is that tie 
grant to the appellants was subject to the pre-existing condi­
tions and reservations contained in the grants to the actual 
sot tiers or purchasers.

1 would allow the appeal.
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The reservations as to grants to settlers contained 1903
in section eight of the regulations of September, 1889

V - i ,, Calcarv ani>have no application to the grant to the appellants. I hey Edmonton

are regulations made exclusively for Ihe sale, seulement, Rtan^° 
use ami occuitalion of the Crown lands under the laws gen- Calgary and

1 EDMONTON
erallv governing such sales, settlements and occupations. Land Co. 

These words do not include a special parliamentary grant The Kino. 
such as this one is. It is begging the question to assume, Thj{ C|||gr 
as tlie judgment of the Exchequer Court does, that the grant Jronc* 
to the appellants was subject to ordinary conditions and to 
existing regulations respecting such lands. Parliament has 
granted to them a subsidy in lands in aid of the con­
struction of a railway needed in the public interest, without 
which it would not have been built, but the grant is not made 
subject to the pre-existing general orders-in-council. but 
exclusively to the special orders-in-council made in respect of 
such special grants.

There is no room that 1 can see for the contention that 
the contract between the Crown and the appellants was subject 
tn both general and special conditions, («rants under special 
statutes are not ruled by the general conditions, if the special 
statute subjects them exclusively to special conditions.

The respondent would vainly say that if the company had 
purchased these lands they would have purchased them sub­
ject to the existing regulations. That is no argument.

Then section eight of the regulations of September, 1889, 
applies to patents to be issued in the ordinary course. The 
appellants’ title is j>crfect without a patent. The patent is 
only evidence of the allotment. It is a parliamentary title 
under a content. The subsequent allotment by the Depart­
ment of the Interior and the Govemor-in-Council of the par­
ticular lands so granted could not contain any derogation 
from that contract either expressly or impliedly.

I would allow the appeal with costs.

(liROUARD, J., concurred with the Chief Justice.
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1908 Davies, J.—After much consideration, I am of opinion 
' ’ that the judgment appealed from is correct, and, for the 

Kdm'inton reasons given by mv learned brother Armour, I think that 
K'and° this appeal should he dismissed with eosts.

Calgary and

LandCo* Armoch, J.—The sections of the Dominion Lands Act,
«• R. S. C. (18S6) eh. 54, said to I war upon the question involvedThe King.
— in this case are:—

Armour, J.
Section 47. Lands containing coni or other minerals, whether in 

surveyed or unsurveyed territory, shall not be subject to the provisions 
of this Act respecting sale or homestead entry, but shall be disposed of 
in such manner and on such I'-rms and conditions ns are from time to 
time fixed by the Governor m Council by regulations made in that 
liehnlf.

\
Section 4M. No grant from the Crown of lands in freehold, or for 

any less estate, shall lie deemed to have conveyed, or to convey, the 
gold or silver mines therein, unless the same arc expressly conveyed in 
such grant.

Section !M). The Governor-in-Council may * * (A) make such
orders as are deemed necessary from time to time, to carry out the 
provisions of this Act according to their true intent, or to meet any 
cases which arise, and for which no provision is made in this Act, and 
further make and declare any regulations which are considered neces­
sary to give the provisions in this clause contained full effect, and 
from time to time to alter or revoke any order or orders or any 
regulations made in respect of the said provisions, and make others 
in their stead.

And
Section 01. Every order or regulation made by the Governor-in- 

Council in virtue of the provisions of the next preceding clause, or 
of any other clause of this Act shall, unless otherwise specially pro 
vided in this Act, have force and effect only after the same has 
been published for four successive weeks in the Canada “ Gazette," 
and all such orders or regulations shall be laid before both Houses of 
Parliament within the first fifteen days of the session next after the 
date thereof.

On the, 17th of September. 1889. His Excellency, in virtue 
of the powers vested in him by the Dominion Lands Act, ch. 
54 of the Revised Statutes of Canada, and by and with the 
advice of the Queen’s Privy Council for Canada, was pleased 
to order that the following regulations for the sale, settle-
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ment, use and occupation of Dominion Land» in the Province 1908 
of Manitoba and the Xorth-West Territories should be and ,

« AI.OAKY AN"11
the same were thereby established and adopted. These régula- Kdmonton 
tions from one to ten, inclusive, were under the heading “ Sale AND° 
of Dominion Lands;'* from 11 to20 inclusive, under the head-1 I^ontox1* 
ing “Ijeases of Grazing Lands;** from 21 to 25. inclusive, under Land Co. 
the heading “ Permits to Cut Hay;’* from 2G to 27, inclusive, Thk Kinu. 
under the heading “ Leases to cut Hay;” from 28 to 3.3, in- Arm~ , 
elusive, under the heading “ Cutting Hay without Authority ;” 
from 34 to 43, inclusive, under the heading “Disposal of 
Coal Lands, the property of the Dominion Government in 
Manitoba, the North-West Territories and British Columbia:” 
from 44 to 54, the end of the regulations, inclusive, under the 
heading “Lands Patented or entered on which the Mining 
Bights have been reserved.” The provisions of section 
ninety-one were all complied with in respect, to these regu­
lations.

The regulations under the heading “ Disposal of Coal 
Lands, the property of the Dominion Government in Mani­
toba, the North-West Territories and British Columbia.” were 
obviously made under section forty-seven of the “Dominion 
Lands Act,” and that section and the regulations made under 
it may be eliminated from this inquiry, as may also section 
forty-eight of that Act, for the plaintiffs do not claim the 
gold and silver, if any there be, in the lands to which they 
are entitled.

Regulation 8, under the heading “ Sale of Dominion 
Lands,” was obviously made under section 90 (h), and is as 
follows :—

All patents from the Crown for lands in Manitoba and the North­
west Territories, shall reserve to Her Majesty, Her Heirs, and Suc­
cessors and assigns, forever, .all mines and minerals which may be 
found to exist within, upon or under such lands, together with full 
power to work the same, and for this purpose to enter upon and use 
and occupy the said lands, or so much thereof and to such an extent 
as may be necessary for the effectual working of the said minerals or 
the mines, pits, seams and veins containing the same except in the 
case of patents for lands which have already been sold or disposed of
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1903 for valuable consideration, or for lauds which have been entered as 
homesteads before the date upon which these regulations come into

Calc;ary and force.
Edmonton

Ky. Co. . .
and This regulation was evidently passed under the provisions

^Kdmowton U of section 90 (//), that the Governor-in-Counci I may make 
Land Co. gyçh orders as are deemed necessary from time to time
The Kino. to meet any cases which may arise and for which no provision is
Armour, J. made in this Act.

it was contended that this regulation was ultra vires, but 
it seems to me that the words quoted are sufficiently wide to 
support it. This regulation being then the general law, the 
Act, 53 Viet. eh. 84, was passed incorporating the plaintiff 
company, and the Act, 53 Viet. eh. 4, was passed which pro­
vided, section one, that

The Governor-in-Council may grant the subsidies in land herein­
after mentioned to the railway companies, and towards the construc­
tion of the railways, also hereinafter mentioned, that is to 
say, * * * to The Calgary and Eli mon ton Railway Company,
Dominion lands, to an extent not exceeding,six thousand four hun­
dred acres for each mile of the company’s railway from Calgary to a 
point at or near Edmonton, on the North Saskatchewan River, a dis­
tance of about one hundred and ninety miles, and also a grant of six 
thousand four hundred acres for each mile of the company’s railway 
from Calgary to a point on the international boundary between Canada 
and the United States, a distance of about one hundred and fifty

Section two, that
The said grants and each of them may he made in aid of the con­

struction of the said railways respectively, in the proportion and upon 
the conditions fixed by the orders-in-eouncil made in respect thereof, 
and, except as to such conditions, the said grants shall be free grants 
subject only to the payment by the grantees, respectively, of the cost 
of survey of the lands and incidental expenses, at the rate of ten cents 
per acre in cash, on the issue of the patents therefor.

It must be assumed, I think, that these grants were made 
subject to the general law in relation to lands in Manitoba 
and the North-West Territories, and subject, therefore, to the 
provisions of regulation 8, and there is nothing in the statute 
granting these lands, or in the orders-in-council made in
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respect thereof, rightly understood, shewing that these lands 1909
were not subjeet to the reservation provided for in the rojru-,.AI~K~ANI1
iation 8. Komouton

Hr. Co.
The grants were to be made Cawasv and

upon the conditions fixed by the orders-in-eouncil made in respect t.osowntN 
thereof, <*.

. . i , v The Kino.that is, upon the |>erforinauce by the plaintiffs of such condi­
tions, and “ except as to such conditions, should lie free A,,MOlK’ 
grants," that is, that the performance by the plaintiffs of such 
conditions should he the sole consideration for such grants, 
and that they should In- free from the performance ol any­
thing else and from any payment except only the payment 
of the cost of survey of the lands and incidental expenses, at the rate 
of ten cents per acre in cash on the issue of the patents therefor.

To construe the words “ free grants,” in relation to the 
context in which they are found, as grants fret' from the reser­
vation contained in regulation 8, would be a wholly un­
reasonable construction.

In my opinion, the judgment appealed from should he 
affirmed and the appeal dismissed with costs.

Appeal dismissed with costs*

Solicitors for the appellants: Kings millt Ilellmuth, Soun­
ders <t* Torrance.

Solicitor for the respondent : K. L. Newcombe.

• Reversed on appeal by the Privy Council ( f 19941 A. C. 765).

fS. C. File No. 3185.]

THE KING v. G 1.

APPEAL from the Exchequer Court of Canada. 

Abandoned.

(16th December, 1002.)

1002

6691
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|S. C. File No. 2188.]

HULL v. THE KING.

APPEAL from the Exchequer Court of Canada. 

Dismissed with costs.

( 80th November, 1903.)

t

[S. C. File No. 2189.]

MILLER v. CAMPBELL.

Alines and Minerals — Placer mining regulations—Staking claims— 
Overlapping locations—Abandoned claims.

APPEAL from the judgment of the Territorial Court of 
Yukon Territory, affirming the decision of the Gold Com­
missioner.

The Gold Commissioner decided against the claim of the 
plaintiff. Miller, to a bench claim staked bv him on Dominion 
Creek. Yukon, in August, 1899, and held that the ground had 
been properly taken up by the respondent, Campbell, while 
vacant and abandoned, and that it was his claim under a valid 
renewal. The full court affirmed the Gold Commissioner's 
decision and plaintiff appealed on grounds that the judgment 
was against the law governing staking and the weight of evi­
dence, that boundaries of claims cannot be ext< by mere 
renewal, and that no lapse of subsisting claims can enlarge 
another claim.

The appeal was dismissed with costs; the only notes of 
reasons delivered were the following:—

* Present : Sir Mlzéar Taschereau. C.J.. and Sedgewick. 
Davies. Nesbitt and Kili.am, J.T.

8
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Davies, J.—I am unable to distinguish this case from 
the case of tit. Laurent v. Mercier (1), decided less than a 
year ago by a majority of this court. By that decision 1 a in 
bound, although 1 still retain the opinion 1 there expressed 
in a dissenting judgment concurred in by the late Mr. Justice 
Armour.

Appeal dismissed with costs.

Travers Lewis (Srnellie with him), for the appellant.
J. A. Ritchie, for the respondent.

[S. C. File No. 2191.]

TBABOLD v. MILLER.
Mine* and minerals—Trespass—Boundary—Hillside claim—Juris­

diction—Appeal per salt am—Practice.

APPEAL direct from the judgment of Digas, J.. in the 
Yukon Territorial Court, which maintained the plaintiff"' 
action for trespass and the removal of gold-bearing gravel 
by the defendants, who tunnelled from an adjoining claim 
into a claim owned by the plaintiffs.

The principal dispute was as to the location of the de­
fendant's hill-side claim under the mining regulations of 
1898. During the hearing, on suggestion by the court, and 
consent of parties, leave to appeal per saltum was granted. 
nunc pro tunc, without costs, as there was some doubt as to 
the jurisdiction to hear the appeal direct from the decision 
of the trial court.

A cross-appeal by the plaintiffs was abandoned at the 
hearing.

The appeal was dismissed with costs. Armour, J.. dis­
senting.

* Present: Sir Elzéar Taschereau. <\.T.. and Skixiewick. 
Gibouard. Davies and Armour, JJ.

(1) 33 Cnn. 8. C. R. 314.

281

1908

Campbell

1903
'Mart i. IS. V.»

•April »



SUPREME COURT CASES.282

The only notes deliverer! were for the reasons of dissent 
by

Armovh. J.—Where land is hounded by the summit of a 
hill such boundary is properly defined, not bv a line drawn 
along the watershed, but by a line drawn along the crest of 
the hill, following the highest successive points of such crest.

A line drawn along the watershed may, sometimes, happen 
to coincide with a line so drawn along the summit, but it is 
a mistake to suppose that such lines will be always coincident, 
for this is not the case.

The plaintiffs were bound to shew, by a proper definition 
of the defendant’s boundary, 'that the defendant has tres­
passed upon their location and to what extent, and this, in 
my opinion, they failed to do.

The appeal should, therefore, be allowed.
Appeal dismissed with costs

Russellf K.C., and J. A. Ritchie, for the appellants.
Sir C. II. Tapper, K.C., for the respondents.

11)03 [S. C. File No. 2194-1
Man 15. LA BELLE V. THE KING.

Criminal late—Refusal of reserved ease—Appeal to Supreme ('ourt of 
Canada—Conviction in Yukon Territory—Admission of evidence 
—Procedure ut trial.

APPLICATION, at a special session called to consider 
the case {Canada Gazette. 1-1 th .Tail., 1903), for leave to 
appeal from the judgment of the judge of the Yukon Terri­
torial Court (Craig, J.), refusing to reserve a case for the 
consideration and opinion of the full court upon the con­
viction of the appellant for the murder of Léon Bouthillett, 
in the Yukon Territory, whereon he was sentenced to death.

* Pkesext : Sir Elzéar Taschereau, C.J., and Seixiewick, 
Cirouard, Davies. Mills and Armour. J.T.

1903
Thabolw

Armour, J
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The appellant was sentenced, on 31st October, 1902. to he 
banged on 20th January, 1003: the motion for a reserved case 
was made before Mr. Justice Craig, in the Territorial Court 
for Yukon Territory, on 5th January. 1903. Upon his re­
fusal to reserve a ease as prayed, application was made to the 
Minister of Justice, and a special session of the Supreme 
Court of Canada was called to hear the application for leave 
to appeal, based upon objections to the admission of evidence 
at the trial, the procedure at the trial, and the charge of the 
learned judge to the jury.

Wilson and Leonard, for the application.
Newcombe, K.C., Deputy Minister of Justice, and Cong- 

don, K.C., contra.

After hearing counsel for and against the application, the 
court retired for the purpose of considering their judgment, 
and, upon re-assembling, the decision was announced as 
follows :—

The Chief Justice:—The court being equally divided in 
opinion, there can be no judgment upon this application.

[S. C. File No. 2195.]

THE ATLANTIC AND LAKE SUPERIOR RAILWAY 
CO. v. VE1LLEUX.

APPEAL from the Court of Kings Bench, Province of 
Quebec, appeal side.

Dismissed with costs.

(2nd June, 1903.)

•283 
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(See Q. R. 23 S. C. 217.)
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|S. C. File No. 2198.]

TH K MONTKEAL STREET RAILWAY CO.
( Defendants) .... Appellants, 
and

(llSTAXE U. McPOHi ALL (Plaintiff). .Respondent.

ON APPEAL FROM THE COURT OF KING’S BENCH. APPEAL 
SIDE. PROVINCE OF QUEBEC.

Negligence—Operation of tramway — l ue of highway — Repair of 
streets — Dangerous way — Speed — Headlights — Exercise of 
ordinary and reasonable rare.

The company’s tramway line was laid upon a highway which it was 
not bound to keep in repair, and there was no provision by which 
head-lights were required to be used on its tram-cars during the 
night-time. The highway had become dangerous at a curve on the 
line on account of accumulations of ice and snow that inclined 
towards the tracks. After passing the front of a car, coming from 
the opposite direction, after dark, at the'rate of about seven miles 
an hour and without a head-light, either through a sudden move­
ment of the horse or on account of the inclination of the roadway, 
the vehicle in which the plaintiff was seated slid town -Is the side 
of the car. which struck it with grout force and injured him.

Held, per Taschereau, C.J.. and Sedgewick and Davies, J.T., that, 
under the circumstances, the rate of speed at which the car was 
driven and the absence of a head-light did not constitute actionable 
negligence on the part of the company.

Held, per Girouard and Mills. JJ„ that, as the company was aware 
of the dangerous condition of the highway at the place where the 
accident occurred, during the night-time, it was liable for negli­
gence in failing to slacken speed and provide sufficient lights.

Per Armour. J.—As the questions involved related merely to ques­
tions of fact, the appeal should be dismissed.

The judges being thus equally divided in opinion, the appeal stood 
dismissed with costs and the judgment appealed from stood 
affirmed.

APPEAL from the judgment of the Court of King's
Benoît, appeal side, reversing the judgment of the Superior

* Present : Sir Elzéar Taschereau, f\J., and Sedgewick,
Girouard. Davies. Mills and Armour, JJ.
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Court. District of Montreal, and maintaining the plaintiff's 1908 
action for damages with costs. mÛxtkbal

St. It y Co.
At the trial, Lavfkuni:. J., dismissal the action, stating X|r|>,'i,;ail 

his reasons for doing so as follows :—
“ Considérant que le «lit accident ne résulte nullement d’aucun 

fait ou faute de la défenderesse ou de ses employés, que dans la cir­
constance en question le char de la défenderesse était conduit à une 
vitesse raisonnable; qu'immédiatemem avant la collision la voitui ■ 
du demandeur n'était pas sur la voie ferrée de la défenderesse ; que 
ce n’est qu'au moment même de la collision du demandeur qu'elle a 
glissé sur la voie ferrée de la défenderesse par le fait du cheval du 
demandeur ou de celui qui le conduisait et sans aucune faute de la 
part de la défenderesse ou de ses employés.”

On appeal the majority of the Court of King’s Bench 
reversed this decision, the grounds for reversal, as stated by 
the majority of the court, living recited in the judgment of 
Mr. Justice Gironard. now reported. Mr. Justice Hall 
dissented, stating the circumstances of the ease and his 
reasons for dissent, as follows :—

” Hall. J. (dissenting) :—I agree entirely with the judg­
ment of the learned trial judge, and the reasons upon which 
it. is based. I ean discover in the evidence no proof of negli­
gence in any form on the part of the respondents and their 
employees, and consequently cannot concur in the decision of 
mv colleagues holding the company responsible for the dam­
ages sustained by the appellant (plaintiff).

*’ The railway company were in the exercise of the statu­
tory rights in the operation of their train service ; their track 
was laid within the limits of the highway under authority of 
the Municipality of Verdun, which municipality had im­
posed no conditions upon the company as to the rate of 
speed at which the train service might he operated. Near 
the place where the accident happened, a sign was suspended 
with the word ‘Slow’ upon it, a direction given by the 
manager of the street railway company, not for the protec­
tion of the public, as there was no crossing there, but only 
lo caution conductors to slacken speed in rounding the curve
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McDougall.

at that point to prevent the car from leaving the track. As 
a matter of fact, the ear was running at a very moderate rate 
of speed, not much, if anything, over seven miles per hour.

*• The appellant driving from Montreal toward his home 
in Verdun, was using the left hand roadway for reasons ex­
plained in the evidence. The portion of the roadway avail­
able for driving is alleged to have been narrow and with a 
slight incline toward the railway track, conditions for which 
the respondents were in no way responsible, and of which 
their employees neither had, nor were hound to have, any 
knowledge. They were conditions depending entirely upon the 
Municipality of Verdun, of which appellant was a resident 
and a ratepayer. The appellant alleges that his horse was a 
perfectly quiet and docile one and had never before shewn 
the least nervousness at the sight or hearing of the street 
cars, lie saw the car approaching at about the distance of 
100 feet. Just as the ear came opposite him, his horse made 
a slight sideway movement toward the left; this had a corre­
sponding effect upon the rear part, of the sleigh, moving it in 
the opposite direction toward the railway track, a movement 
accelerated, as appellant alleges, by the incline of the high­
way in the same direction. This part of the sleigh struck 
the car upon the side, the force of the shock being sufficient 
to throw appellant from his sleigh upon the road, but not 
apparent to the employees upon the car, who were unaware 
that any accident had happened. A passenger on same car 
during that evening was under the impression that the car 
had been struck by some object.

“Admitting all these facts, what possible negligence wa> 
there on the part of the motorman on that car? Proceeding 
at a moderate rate of speed, with no crossing immediately 
in advance, he secs from his cab window a sleigh driven 
toward him along the highway parallel with the railway 
track and sufficiently distant from it to create not the least 
suspicion of danger of collision or accident of any kind. The 
horse was moving quietly and without any indication of 
fright or even nervousness, and his driver appeared to have 
him well in hand. Should the motorman have reasoned with
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himself that that horse might at a given moment swerve 
toward the left, ami thus bring the rear of the sleigh into 
collision with his ear. and acting upon this contingency, have 
stopped his car or even reduced its speed to a snail’s pace? 
If such he the condition under which the street ear service is 
to he operated it would lie as well to dispense1 with electricity 
and substitute oxen as a motive power. The imagination 
would lie powerless to conceive even- possible contingency 
that might occur to the thousands of vehicles which the 
ears must meet and pass in their daily rounds, and the only 
safety would therefore he in a rate of speed which could he in­
stantaneously checked whenever one of these events happened, 
although there would he nothing in the apparent normal 
conditions which would make such an event probable. 1 
cannot, conceive that the settled jurisprudence of the courts 
will impose such a regulation upon the street railway com­
panies.

** The appellant has met with an unfortunate accident and 
sustained serious damage, but it was either a pure ncrirfent 
for which no one is responsible, or else it was one which 
resulted from the nervousness of his horse or the bad con­
dition of the highway: if the former, then he must bear the 
loss without recourse; if the latter, then his remedy is 
against his fellow ratepayers in Verdun, who were and arc 
under a legal obligation to him. as well as to non-residents, 
to keep their streets in safe condition. The respondents are 
under no obligation whatever to look after, much less to 
repair the streets of Verdun, nor to light them, although 
one of appellants’ grievances seemed to he that the head 
light, of the ear did not. illuminate the street sufficiently to 
enable him to properly direct his horse. It would doubtless 
he an advantage to appellant ami other ratepayers of Verdun 
to have the respondents light the streets of that municipality 
and shovel the snow from them, hut they have not. contracted 
to do so. and any defect in those respects cannot bo made a 
ground of liability on their part.

“ The seemed to he under the impression that
the head-lights upon the street ears were maintained for the

Jh7

190.8

Montreal 
- i;, *

MeDuVCALL

514



SUPREME COURT CASES.288

1908

Month ka i St Kv n

benefit of the inhabitants of Verdun, and hence that they 
had a right to complain of their inefficiency. This is not 
the case. They are maintained solely for the company's use, 

, to enable the motorman to knew his locality and watch the 
condition of the track ahead of him. The side light they 
throw upon the highway is accidental, available for what­
ever it may be worth, but establishes no claim and imposes 
no basis of liability upon the street railway company.

“ In my opinion, the appellant has established no negli­
gence or liability on the part of the respondents, and his 
appeal should be dismissed.*’

Atwater, K.C., and Archer, for the appellants.
Munir, K.C., and 1 civet, for the respondent.

The Chief Justice:—In my opinion this appeal should 
be allowed for the reasons given by Mr. Justice Hall in 
his dissenting judgment in the court below.

Seuuevvjuk, J. :—1 concur in the opinion of my brother 
Davies, and think this appeal should be allowed.

Gihovam), ,1. :—L’intimé reclame de l'appelante $5,000 
a titre de dommages-intérêts qu’il aurait souffert par suite 
d'une collision de sa voiture en mars, 1901, avec un des chars 
de l'appelante sur le chemin de Verdun, dans la banlieue de 
Montréal. La cour supérieure (Lavergne, J.), après avoir 
vu et entendu les témoins, arriva à la conclusion qu'il 
n'y avait pas faute de la part de la compagnie et renvoya 
l'action avec dépens. En appel, ce judgement fût infirmé 
et elle lût condamnée à payer $3,573 et les dépens, M. le juge 
Hall différant. La majorité de la cour n’a pas exprime 
d'opinion en dehors du texte du jugement, qui est très ex­
plicite :—

Vu que. lors de l'accident, la parties du chemin <>û la collision ;i 
eu lieu était, et avait été depuis quelque temps, en mauvais état et 
n'était pas éclairée ; que la nuit était noire et que la lumière électrique 
fl l'avant du char n'était pas suffisante jiour permettre d'arrêter le dit 
char à temps pour l'empécher de frapper les objets que la garde-moteur 
pourvoit apercevoir sur ou près de la voie : que le coté droit du chemin
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public était obstrué par la neige et impraticable : que le centre de la 1{)03
voie était couvert de glace et arrondi, dévalait de chaque voté vers les •—,—-
rails et, en conséquence, également imprftticable ; que le coté gauche Montkkal 
du chemin était aussi en partie obstrué par la neige et ne laissait *r ' (y° 
qu'une largeur de cinq à six pieds sur laquelle les traîneaux pouvaient Mc Dot gall. 
circuler ; que cet endroit était également couvert de glace et dévalait 
vers la voie ferrée ; qu'il existait une courbe dans le chemin près du 
même endroit : que la voie était elle-même en mauvais état, et que, 
dans ces conditions, il était de la prudence la plus ordinaire de la 
part de la défenderesse, de là laisser circuler ses chars qu'a une 
vitesse à laquelle le garde-moteur pût les arrêter à temps pour éviter 
les accidents ; qu'en fait les instructions données par la compagnie à 
ses conducteurs et garde-moteurs étaient d'aller lentement à cet en­
droit, et que cependant, nu moment de la collision et dans les condi­
tions ci-haut mentionnées, la vitesse du char était d'au moins sept 
milles à l'heure ; que le cheval du demandeur, en apercevant la lumière 
en avant du char, a donné un coup de tête vers la gauche et que le 
contre coup a été suffisant pour faire glisser le traîneau dans la 
pente vers le rail et frapper le char: que le choc a été violent, la 
voiture brisée, le demandeur lancé à plusieurs pieds dp distance et 
sérieusement blessé; que de ces faits, il resuite faute et negligence de 
la part de la compagnie et de ses employés **t préposés engageant lu 
responsabilité de la défenderesse, et que de la part du demandeur, il 
n’y n eu ni faute ni négligence, mais le simple exercise de son droit 
de se servir du chemin.

I.A preuve justifie pleinement ces conclusions. Mr. le 
juge Hall est d’avis que l’appelante était dans l’exercice de 
ses doits et qu’elle n’est pas responsable des consequences du 
mauvais état du chemin, qui était entièrement à la charge de 
la municipalité de Verdun. Mois les compagnies de tram­
ways. passant par les rues et chemins publics, devient être 
prudentes et se conformer aux circonstances. Elles ne doivent 
pas oublier qu’elles n’en sont pas les propriétaires; ce sont les 
municipalités ou la Couronne qui en sont les propriétaires 
pour l’usage du public, qui avait- le droit de s’en servir bien 
avant que les chars électriques fussent connus. Elles n’ont 
même pas la jouissance exclusive de cette partie du chemin 
affectée à leur sendee. La législature ou les municipalités, 
ou les deux, leur ont seulement permis de s’en servir en 
commun avec le * c. 11 ne leur suffit pas de voir à 
l’efficacité de ce service, de faire monter et descendre les 
passagers et de les transporter en sûreté ; elles doivent encore 

c.—10
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1903 avoir l’œil sur les pansante et les voyageurs à pied et eu
v—' voiture, et ne rien faire qui puisse indûment leur causer du

St Ry Co. dommage. Il ne leur est pas permis d'ignorer les droits du 
McDougall Public, de renverser les voitures et d’écraser les gens qu’elles 

— rencontrent sur leur passage de jour ou de nuit, san?
OlROUABlf, .1 , il.s inquiéter si ces accidents auraient pu etre évités. Les droits 

d’un cluacun doivent être exercés avec prudence eu égard aux 
circonstances, eu sorte que personne ne puisse souffrir sans 
nécessité. L’existence d’un danger est Vêlement qui déter­
mine le dégré de viligenee, et plus il y a danger, plus 
la vigilance doit être grande. L’on a droit d’exiger plus de 
surveillance de la part d’une compagnie de chars électriques, 
à cause de la force supérieure et rapide dont elle dispose et 
qui rend plus désastreuses les rencontres aves les passante 
ordinal ries, le gros public, qui a le droit de circuler même 
sur la voie ferrée. Elle sait que cette voie est dangert use en 
hiver et surtout au commencement de mars par l’enlèveinent 
de la neige que la compagnie fait au risque d’élever les deux 
bonis du chemin et d’v creuser au centre un canal, presqu’un 
précipice. Elle doit, en un mot, si c’est possible, éviter de 
mettre en péril la propriété et la vie des autres voyageurs. 
C’est le principe qui domine la matière non seulement dan* 
la province de Québec sous l’empire du code civil, mais encore 
dans les autres provinces régies par la loi commune anglaise, 
cor il n'y a aucune différence entre les deux systèmes de lois à 
ce sujet : Jacquemin v. Montreal Street Hailway Co. ( 1 ) ; 
Fraser v. London Street Hail way Co. (2); Jlaiyht v. Hamilton 
Street Hailway Co. (3); Myers v. Brunlford Street Ha i lira y Co.
(4); The Queen v. Toronto Hailway Co. (5); Lines v. Win­
nipeg Fledric Street Hailway Co. (b); Halifax Electric Tram­
way Co. v. Inylis (7); Toronto Hailway Co. v. Snell (8); Hobin- 
son v. Toronto Hailway Co. (9); Brown v. London Street Hail­
way Co. (10); Mitchell v. City of Hamilton (11); Ellis v. Lynn 
and Boston Hd. Co. (12).

(1) Q. It. 11 S. <\ 410.
(2) 20 Ont. App. R. 383.
(3) 20 O. It. 27».
(4) 31 O. It. 30».
(5) 4 Can. Crim. Cas. 4.
(6) 11 Man. R. 77.

(7) 30 Can. 8. C. R. 250. 
(81 31 Can. S. C. R. 241.
(9) 2 Ont. L. R. IS.
(10) 2 Ont. L. R. 53.
(11) 2 Ont. L. R. 58.
(12) 160 Mass. 341.
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M. le juge King, exprimant l’opinion de cette cour. 1903
dans la cause de Halifax Tramwau Co. v. Inqli* (1), ' ■

.. ‘ Montrealdisait:— Ht Kt.Co.

What is or is not reasonable care is a matter of decree and varies McDougall. 
with circumstances. The control and management of an instrument J
of danger to life or limb has always been considered ns calling for a 
higher degree of skill or care, as the measure of what is reasonable, 
than where no serious consequence is to be apprehended.

lx» language du juge on chef Strong dans la cause de 
(’Minis Light and Power Co. v. Lepitre (2), s’applique 
également à l’espèce qui nous occupe :

This is therefore a case for the application of the principle now 
well established, that persons dealing with dangerous things should 
be obliged to take the utmost care to prevent injuries being caused 
through their use by adopting all known devices to that end.

Dans la cause de Payai Eleelrir Co. v. Ilévé (3), M. !c juge 
Hall, pour le cour d’appel, dit que les compagnies électriques 
(dans l’espèce à éclairage) sont tenues “ to a supervision and 
diligence proportionate to the peculiar character and danger 
of the commodities in which they deal.” Et puis, lorsque 
cette cause vint devant nous. Mr. le juge Taschereau, 
disait :—

They cannot have taken the high degree of care that the law de­
mands from a company trading in so dangerous an element as elec-

Enfin Mr. le juge Davies ajoutait:—
The law, in requiring from them the highest care and skill, and 

the exercise of constant vigilance in their business and operations, 
does nothing more than, having regard to the extremely dangerous 
character of the article or substance they supply, is necessary for the 
proper protection of those with whom they deal.

Le mauvais état de la route, qui est admis par tous les 
témoins et tous les juges, obligéait le moteur du char à 
procéder avec précaution et mémo à s’arrêter pour éviter un 
accident, et le fait certain que la nuit était bien noire et que

(1) 30 Can. 8. C, R. 288. (2) 20 Can. 8. C. R. 1.
(3) 32 Cnn. S. C. R. 482, nt p. 486.
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1903 le char n'avait pas de lumière en avant (head-light), pouvant
^ éclairer 'a voie et lui laisser voir ou entre-voir les voitures

^Montreal
st. Ry. f:o. qui approchaient, nécessitait encore plus d attention et de 
Mc Dora a ll. lenteur. Cette lumière n’est peut-être pas obligatoire ;

— . quelques chars la portent et comme elle offre plus de protec- 
Gibocabd. J. ... . , ... . ,, ,tion, c était dans 1 espece une lautc de ne pas 1 avoir. Le

char allait à une très grande vitesse, excédant, au dire des 
témoins même de rappelante, sept milles à l’heure, la limite 
extrême permise par la ville de Montréal. Cette limite, il 
est. vrai, n’a pas été imposé par Verdun, mais elle n’indique 
pas moins qu elle n’est pas modérée. Le chemin de Verdun 
est une des grandes routes qui conduisent à Montréal et à 
plusieurs autres villes qui l’environment et qui forment avec 
elle un centre de quatre cent mille habitants. Il est beaucoup 
plus fréquenté que plusieurs rties de Montréal où circulent 
les petits chars ; et même sans règlement limitant la vitesse, 
la compagnie est tenue de la diriger d’après les circonstances. 
Même une vitesse de deux ou trois milles à l’heure à un en­
droit dangereux <>ù le char devrait être arrête pour éviter un 
accident, sériât une faute. Dans l’espèce, la vitesse était ex­
cessive. IjC char allait à une si grande rapidité que le moteur 
et le conducteur n’ont pas observé de collision pas même un 
léger choc; ils continuèrent leur route comme si rien n’était 
arrivé, et dans un instant, ils étaient hors la vue. Un avis 
de la compagnie, “ Slow,” peint en grosses lettres sur une 
planchette à travers la route, l’avertissait de ce danger ex­
ceptionnel* Je ne partage pas le sentiment de M. le juge 
Hall, que cet avertissement n’intéressait que la compagnie. 
“To prevent the car from leaving the rail.” Le public avait 
encore plus d’intérêt au ralentissement de la course, puisque 
la courbe avait pour effet de cacher en partie la vue des 
voitures venant dans un sens contraire. Le cheval était un 
animal sur, facile à conduire, et de fait conduit par un homme 
habitué aux chevaux et à la localité. M. le juge Lavergue et 
M. le juge Hall ne l’ont pas trouvé peureux ou ombrageux. 
Le premier considère que la collision a eu lieu “ par le fait du 
cheval du demandeur ou de celui qui le conduisait.” M. le

*<’f. i>er Davies, J-, at p. 21)3, pont.
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juge Hail dit qu’eu imssant le char, le cheval fit un léger 1903 
mouvement à gauche. “ his horse made a slight movement '
toward the left.” Lu majorité de la cour d'appel trouve st.^Ky^Co. 
“ que le cheval du demandeur en apercevant la lumière en McD(^GALl 
avant du char, a donné un coup de tête vers la gauche.” A 
la vue de ce char allant presqu’à toute vitesse, lorsqu’il y ,lkvVARD' ' 
avait à peine place pour la voiture du demandeur sur le 
chemin public, il est surprenant que cette voiture, un tout 
petit cutter, à un seul siège, n’aie pas été mise en pièces et 
son conducteur tué sur le champ. La compagnie est plus 
redevable à la providence qua son employé si elle n'a pas plus 
à payer.

La décision de cette cour dans Village of Granby v. Menard 
(Hi), a été citée. Mais cette cause était bien differente de celle- 
ci. Le juge de la première instance, qui avait également vu les 
témoins, avait ajouté foi aux témoins de la défenderesse de 
préférence à ceux du demandeur. Enfin, la preuve établissait 
qu’il avait eu raison de conclure comme il le fit. Ici le juge 
n'a pas de préférence pour une classe de témions; ils sont 
tous également compétents à ses yeux, et la difficulté con­
siste à apprécier les laits qui ne sont guère contestables ou 
même contestés. Il s’agit plutôt de savoir si ces faits sont 
suffisants pour rendre l'appelante coupable de la négligence 
qui fût la cause de l’accident; et c’est là seulement qu’il y a 
eu divergence d’opinions. Sur ce point, je partage le senti­
ment de la cour d’appel, et je suis d’avis de renvoyer l’appel 
avec dépens.

Davies, J.—1 agree with the conclusions reached by the 
trial judge, Mr. Justice Ijavergne, and by Mr. Justice Hall, 
who delivered a dissenting judgment in the Court, of King’s 
Bench.

I have had Uie advantage of reading the judgment pre­
pared by my brother Girouard, and have examined the 
different cases to which he calls attention on the doctrine of 
negligence I am glad to he able to say that there is not any

(16) 31 Can. S. C. R. 14.
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Montkeal Ject- The difference arises as to its application to the facts 

St Rv <;<). of this case.

McDougall. The p]ajnf jn order that he should recover, was bound 
Daviks, .1. to prove some negligence on the part of the defendant com­

pany, which caused the damage he complained of, or some 
facts from which negligence may reasonably be inferred. As 
1 gathered from the argument this negligence consisted in 
the rate of speed the car was running at the time and in the 
absence of a head-light. The rate of speed which the Court 
ol King’s Bench found the car was running was about 7 
miles an hour. In itself and, apart from special circum­
stances this rate does not imply negligence. It is the 
maximum rate permitted in the City of Montreal, while the 
village through which the car was running at the time of the 
accident has not established any rate regulating the speed at 
which the cars might lx* run. There must, therefore, be 
evidence in order to fasten a liability on the defendants that 
the rate of seven miles an hour was, under the circum­
stances, an improper rate, and next that it caused the acci­
dent. I can find no such evidence.

At the time of the argument I was impressed by 
the suggestion of counsel that the sleigh which the in­
jured plaintiff was driving at the time of the accident 
had slewed down to and across the rail of the track, 
and that the advancing car had struck the sleigh and so 
caused the injury. If this had been so, the questions of 
the rate of speed and the degree of control which the motor- 
man had over the car, together with the absence of a head­
light, would have assumed greater importance. A careful 
examination of the evidence and the findings of the learned 
trial judge convinces me. however, that this was not the case. 
On the contrary I think it is well established that the head 
or front of the car had passed the plaintiff’s sleigh, and that 
when the latter, owing to the shying of the horse, slewed 
towards the car track it struck against the side of the car. 
1 am unable to see how the absence of head-lights or the 
degree of speed at which the car was then being propelled
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had anything to do with the collision. In fact the presence 
of a bright head-light would be calculated rather to frighten 
horses driving alongside of the car track and meeting the 
advancing car. If the circumstances were such that the 
presence of a head-light might have prevented the accident 
its absence would then be a matter for serious consideration. 
Rut 1 cannot see how, under the circumstances of this case, 
its absence can be invoked to imply negligence. The facts 
arc that either from seeing the ordinary lights of the car, 
or from its noise, or from both combined, the horse shied, 
threw the sleigh against the side of the passing car and so 
caused the damage complained of. It is admitted that the 
road or track along which plaintiff was driving was in a very 
bad condition. But for this the defendant company is in 
no way responsible. If the accident was really caused by the 
bad condition of the road, then it would be the Municipality 
of Verdun and not the street railway company which might 
be held responsible. But upon this point there was only 
slight evidence, and. of course, no opinion as to such liability 
is intended to be expressed by me.

Something was said during the argument ns to the notice 
which the company had put up at this place ns a warning to 
their conductors to go “slow” there, as indicating a know­
ledge of danger on their part. But the evidence shewed that 
this notice was intended for trains going from east, to west 
and towards a curve in the road further west than the place 
of the accident, and had no reference to cars such as the 
one in question, which had parsed the curve and was going 
east towards Montreal.

I think, therefore, that as no negligence on the part, of 
the defendant, company or its servants has been established, 
the appeal should be allowed, and the judgment of the 
Superior Court restored.

Mills, J.—In this case I concur in the judgment deli­
vered by my brother Gironard. The condition of the road 
was very bad, and it required the exercise of great care on 
the part of those in charge of the cars of the company when
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running upon the road. It mav be that the company were 
not responsible for the condition of the highway, but neither 
were those who were using it as an ordinary highway. What 
we are called upon to f insider is not how the condition 
ot the road arose, or who was responsible for that condi­
tion, but to recognize it. and to hold that being used by elec­
tric cars, it became necessary to travel upon it with great 
care, and to proceed at such a rate of speed as would ensure 
as far as possible the safety of those who arc travelling upon 
it with sleighs. It appears from the evidence that some 
parts of the sleigh track were very narrow, and in many 
places, especially where the accident occurred, sloped towards 
the track. The night was dark, and the cars could be seen 
but for a short distance, and motomian upon the car was 
unable to see for any considerable distance the vehicles which 
he was approaching upon the road. The persons in the 
sleigh approaching the car. and going towards Verdun, en­
deavoured to keep away from the car, but on account of the 
steep incline in the road toward the railway track, the sleigh 
slid against the side of the car and seriously injured the re­
spondent.

If the car had been moving slowly it might have been 
that little injury would have been done, but on account 
of the rapid motion of the car the concussion was very 
great, and the injury which the respondent received was very 
serious.

I think, therefore, the Court of King’s Bench were 
right in holding that there was negligence: and that we 
ought not to disturb the judgment of the majority of the 
court below.

The state of the road made it impossible for the re­
spondent to avoid the collision which took place, and the 
only wav to prevent it from being serious was for those 
in charge of the car to move slowly upon the more unsafe 
sections of the road, and thus reduce the chances of collision.
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Armour. J.—The questions in this appeal involve merely 
matters of fact, and I think it ought to be dismissed.

Appeal dismissed with costs.

Solicitors for the appellants: Préfontaine, Archer, Perron 
& Taschereau.
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Solicitors for the respondent: Rohillard & Rivet.

fs. C. File No. 2204.] 1904

THE OTTAWA ELECTRIC RAILWAY CO. v. CITY 
OF OTTAWA.

APPEAL from the Court of Appeal for Ontario.

Dismissed with costs.

(30th March. 1904.)

[S. C. File No. 2208.] ^903

WILLIAM G. MacLAUGHLIN et At.. (Plaintiffs).........  'JjESh'»'

and Appellants,

THE LAKE ERIE AND DETROIT RIVER RAILWAY 
CO. (Defendants)........................................Respondents.

On Appeal from the Court of Appeal for Ontario.

Appeal—Jurisdiction—R. S. C. ch. 185. ss. 1(0, 4?—80 <£• 61 Viet. o. 
54 (D.)—Validity of patent—Matter in controversy—Extension 
of time for appealing—Lapse of order—Practice in office of regis­
trar—Refusal to approve security bond.

Approval of n bond of security for costs of appeal will be refused in 
cases where it appears that the court would not hove jurisdiction 
to entertain the appeal.

* Present : The Registrar, in Chambers.
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1903 There inn be no npi>enl to the Supreme Court of Cumula in an action 
' in respect to a patent of invention where the validity of the patent 

MacT.augh is not in question and it does not appear that the matter in con­
troversy exceeds $1,000, the amount limited by the Act. 60 & 61 

Lakk Erik Viet. ch. 34 (1).), providing for appeals from the Province of 
and Detroit Ontario.
Hiver Ry. Co.

Judgment was pronounced on 13th April, 1902. and the time for 
appealing was extended until 30th June, 1902. Ry an arrange­
ment between the parties the application for allowance of the 
security bond was not heard until January. 1903. and. on 31st 
January, 1908, the application was refused in the court appealed

Held, that upon the delivery of the judgment, in January. 1903. the 
order extending the time for appealing lapsed and. no further 
extension having been obtained, there was no jurisdiction in the 
Supreme Court of Canada to entertain an appeal brought after 
the expiration of the sixty days littiited by section 40 of the 
Supreme and Exchequer Courts Act.

The power of extending the time for appealing under section 42 of 
the Supreme and Exchequer Courts Act is vested solely in the 
Court appealed from or a judge thereof. Walmtley v. Griffith (13 
Oan. S. C. R. 434), referred to.

(Note.—Cf. The Ontario ami Quebec Railway Go. v. Marche- 
terre (17 Can. S. C. It. 141), per Strong. J. : Barrett v. Le Syn­
dicat Lyonnais du Klondyke (33 Can. S. C. R. 667), and The Cana­
dian Mutual Loan and Investment Co. v. Lee (34 Can. S. C. R. 
224.)

MOTION for special leave to appeal from the judgment 
of the Court of Appeal for Ontario, reversing the judgment 
a! the trial, and dismissing the plaintiff's, appellant’s, action 
with costs.

The questions raised upon the application are stated in 
the judgment of the Registrar, now reported.

J. A. Ritchie, for the motion.
McLaurin, contra.

The Registrar—This is an application on behalf of the 
plaintiffs to allow a bond filed as security for an appeal from 
the judgment of the Court of Appeal for Ontario, to the 
Supreme Court. The facts of the case are as follows :—
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The plaintiff hail a patent for certain brake mechanisms. 1908
end was desirous of having them placed upon the rolling
stock of the defendant company. The parties thereupon en- ' L‘,s 1
tered into an agreement set out in the judgment of Chief |<ak£Erii

Justice Meredith at the trial, which grants a license and ano Ustkoit
.... ... . , Kivkk Ry. Co.

right to use the invention and to equip their rolling stock — 
with it. The defendants proceeded to make what they eon- Re,.{8Hr*AR 
sidered improvements to the brake, and placed the* improved 
article upon their cars. The plaintiff thereupon brought 
the action, in which he claimed:—

1. An injunction for infringing upon his patent bv using 
the altered brake, and from “ masquerading ” any other 
brake under the name of the plaintiff ;

2. Damages for loss complained of, and costs.

The defendants admitted in their defence that the altera­
tions made by them were covered by the plaintiff's patent 
and were part of his invention, and that they had never 
disputed this fact, and claimed that they were entitled under 
the agreement to alter the brake and use it as so altered upon 
their rolling stock. To this the plaintiff filed a reply, 
alleging that, if the defendants were right as to their inter­
pretation of the agreement, that it was without consideration, 
and that the agreement should he rectified to express the 
true bargain between the parties.

Judgment in the action was given in favour of the 
plaintiff, enjoining the defendants, their servants. &c., from 
infringing upon the plaintiff's patent by the use of the 
altered form of brake, or any brake which was an imitation 
of the plaintiff's, and giving costs of the motion, but no 
damages.

On appeal to the Court of Appeal this judgment was re­
versed and the action dismissed with costs. The judgment 
of the Court of Appeal was delivered on the 12th April.
1902.
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MaoLavoh-

Lakk Khie 
and Detroit 
River Rv. < 'o.

The
Rboirtbab .

On the 7th .lune the time for appealing to the Supreme 
Court of Canada was extended by an order of the Hon. 
Chief Justice Moss until the 30th June, hut it was expressly 
provided that the order was not to he deemed an allowance of 
the appeal. The plaintiff thereupon filed his bond as secu­
rity for an appeal to the Supreme Court, and at the same 
time moved for special leave to appeal, and also applied to 
have his security allowed. The motion for special leave to 
appeal was disused of on the 16th June by the Court of 
Appeal, and an order made dismissing the application with 
costs. The motion to allow the security was dismissed by 
the Hon. Chief Justice Moss on the 31st .January, 1903.

Upon argument before me it was contended very strenu­
ously by counsel for the appellant, to this court, that the. 
bond being unexceptionable in form and as a security, that 
the registrar had no option hut to make an order allowing 
the same, and that it was a matter solely for the court’s 
determination to consider whether or not there was jurisdic­
tion to hear the appeal. This contention is opposed to the 
uniform practice in the office of the registrar sitting as a 
judge in chambers, and I need refer to only two decisions of 
the court in support of that statement. The first is Lari- 
vière v. School Commissioners of Three Hivers (1). In this 
case the registrar, upon an application to allow a bond as 
security for an appeal, held that there was no juris­
diction in the court to entertain the appeal, and refused to 
allow the security. An appeal was taken from his judgment 
to the present Chief Justice of the Court, where the ruling 
of the registrar was affirmed. From this judgment a further 
appeal was taken to the full court, when the judgment of 
Mr. Justice Taschereau was also affirmed. Again, in the 
later case of Raphael v. MacLaren (2), which was also au 
application to the registrar to allow security for costs in an 
appeal, the registrar gave a lengthy judgment refusing the 
application with costs, holding that the case was not one in 
which an appeal lav under section 29 of tiie Supreme and 
Exchequer Courts Act. His judgment was affirmed, on 
appeal, by the Honourable Mr. Justice King.

(1) 23 Can. 8. C. R. 723. (2 ) 27 Can. S. C. R. 319.
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1 have, therefore, to consider whether this appeal falls 1908 
within any of the provisions of Go & 61 Viet. eh. 34, which xiauLmuh 
provides for appeals to the Supreme Court of Canada from li* 

the Court of Appeal for Ontario, and. leave to appeal having Lake Erie 
been refused, the only sections which it could be argued J/kTc'o. 
apply to the present ap]>eal art; sub-sections (6) and (c). — -
The latter requires that tile matter in controversy shall ex- Registrar. 
cced $1,000. No damages were given at the trial and no 
evidence has been adduced to shew that the matter in con­
troversy did exceed $1,000. This sub-section, therefore, does 
not help the appellant. Sub-section (/>) grants an appeal 
where the validity' of a patent is affected. Although this 
action has to do with a patent, in my opinion, no contesta­
tion arose with respect to its validity.

For these reasons I would, if compelled to dispose of the 
matter on this ground only, hold that the case was not 
appealable to the Supreme Court of Canada.

Aside, however, from this question, it is also, in my 
opinion, clear that the present application is too late. Sec­
tion 40 of the Supreme mid Exchequer Courts Act provides
as follows:—

Except ns otherwise provided, every appeal shall be brought with 
in sixty days from the signing or entry or pronouncing of the judg­
ment appealed from.

And by "sec. 42 it is provided that the court appealed 
from, or
a judge thereof may, under special circumstances, allow an appeal 
notwithstanding that the same is not brought within the time herein­
before prescribed in that behalf.

It has been held in this court, Walmsley v. Griffith (1), 
that the power to extend the time for bringing an appeal 
to the Supreme Court under section 42, is vested solely in 
the court or a judge thereof, from which the appeal is taken.

(11 13 Can. 8. C. It. 434.
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1903 Judgment having boon pronounced in the Court of 
MacLauoh on th® IStli April, 1902, the time for appealing

lin would have expired at the latest on the 12th June following. 
Lake Knit This time, however, was extended by the order above referred 

HiverR^RCo ^ie ^h June« but that order only extended the time 
— until the 30th day of June, and no further order was there­

in kg istkak. after obtained from the court below extending the time for 
taking the appeal.

• t is quite true that some agreement was come to between 
the solicitors for the parties whereby the application to have 
the security allowed was not brought on for final determina­
tion until the month of January, and the order refusing to 
allow the security was only inside, as above mentioned, on 
the 31st January, 1903.

Assuming that the effect of the arrangement between the 
parties was to extend the time for bringing the appeal until 
an order was finally made upon the application to allow the 
security, it appears to me that, once the order of the 31st 
January was made, the virtue and power of the order of the 
7th June entirely di sap pea ml, and that upon the making of 
that order the parties were practically in the same position 
as if the order of the 7th June never had l>een made. Then; 
is, therefore, now no order in existence extending the time 
in which the appeal may be brought, and the period of sixty 
days provided by section 40 of the Act has long since 
gone by.

Under these circumstances, I am of the opinion that I 
have no jurisdiction to allow security for this appeal.

The application is therefore dismissed with costs.

Application dismissed with costs.

Solicitors for the appellants: Fleming, Wigle t(; llodd.
Solicitor for the respondents: J. H Cobum.



SUPREME COURT CASES. 803

[S. C. File No. 2211-1 1903

POOLE v. THE ONTARIO BANK.

APPEAL from the Court of Appeal for Ontario.

Dismissed with costs.

(30th November, 1903.)

[S. C. File No. 2227.] 1904.

POUPORE v. THE KING.

APPEAL from the Exchequer Court of Canada.

The questions raised on this appeal involved merely 
matters of fact in dispute between the contractors for cer­
tain works on Division 3 of the Williamsburg Canals, which 
liad been referred to and decided by the Exchequer Court 
by till' judgment appealed from.

Written notes of reasons for judgment were delivered by 
their Lordships, Justices Nesbitt and Killam. simply review 
ing the evidence.

The appeal was dismissed with costs.

(30th March, 1904.)

[S. C. File No. 2229.]

CITY OF MONTREAL v. O’SHEA.

1903

APPEAL from the judgment of the Court of King’s 
Bench. Province of Quebec, affirming the decision of the
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Superior Court, District of Montreal, awarding O'Shea 
$2,500 for breach of conditions of the lease of a stall in 
Honsecours market, which had been leased to him, but of 
which he never got possession.

The city contended that the lease was made through a 
mistake of one of its employees, who was deceived and mis­
led by false representations made by O’Shea in respect to an 
exchange of stalls between himself and another lessee.

The appeal was dismissed with costs.

(20th October, 1003.)

[S. C. File No. 2236.]

DOGHERTY, v. JENKINS.

APPEAU from the Supreme Court of Prince Edward 
Island.

Dismissed with costs for want of prosecution.

(12th October, 1903.)

fS. C. File No. 2238.]

THE GRAND TRUNK RAILWAY CO. v. MANN.

APPEAL from the Court of Appeal for Ontario (1 Ont. 
L. R. 487), affirming the judgment of Falconbridge, C.J., 
upon the second trial, who found the question of law settled 
as reported in 32 O. R. 240, and the other issues in favour 
of the plaintiffs, assessed the damages at $350 and ordered 
an injunction as prayed.

The case was first tried by Meredith, C.J., whose judg­
ment is reported in 32 O. R. 240. The Court of Appeal, on 
the ground that there had been a misunderstanding as to the

1903

Montreal

OShea.
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extent of the d< fendants’ admission in respect to the re- 19G8 
moral of gravel, gave them the option of a new trial upon ghanITtkcik 
payment of costs of the former trial ami of the appeal and, Rv <’•. 
in default, dismissed the appeal with eosts. Mans.

Upon the second trial the judgment was as above noted.

On a second appeal, the judgment of the Court of Appeal 
for Ontario affirmed the decision of Meredith, C.J., full notes 
of reasons being given by Moss, C.J. (not reported); Gar- 
row, J„ concurred, and Osler. J. (dubilanle), agreed to the 
dismissal of the appeal.

The defendants’ appeal to the Supreme Court of Canada 
vas dismissed with costs.

(30th November, 1903.)

[S. C. File No. 2239.]

THE S.S. “ WESTPHALIAN ” v. DESROCHERS.

APPEAL from the Quebec Admiralty Division of the 
Exchequer Court of Canada withdrawn.

Withdrawn.

(29th June, 1903.)

[S. C. File No. 2244.]

THE SS. “ BADEN ” v. BOAK.

APPEAL from the Nova Scotia Admiralty Division of 
the Exchequer Court of Canada.

Settled out of Court.

(9th October, 1903.) 
r—20
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1908

1904

•March 8. 
'March 10.

SUPREME COURT CASES.

[S. C. File No. 3845.]

THE CITY OF HALIFAX v. THE ATTORNEY- 
GENERAL FOR NOVA SCOTIA.

APPEAL from the Supreme Court of Nova Scotia.

Case filed, 32nd June, 1903 ; no proceedings had since.

fS. C. File No. 2246.]

TURNER v. COWAN.

1 nryiiiff minuten of judgment—Re-payment of cotte—Juriadiction.

MOTION on behalf of the appellant for an order to 
vary the minutes of judgment as settled under the decision 
•of the Supreme Court of Canada allowing the appeal (31 
Can. S. C. R. 160), from the Supreme Court of British 
Columbia, by adding a direction that the respondents should 
repay to the appellant the costa which he had been obliged to 
pay them, under threat of execution, pending the appeal in 
the Supreme Court of Canada.

May, for the motion.
Smellie, contra.

After hearing counsel for both parties the court reserved 
judgment, and, on a subsequent day, dismissed the motion 
with costs. In delivering the judgment of the court, the 
Chief Justice stated that the matter in question could be 
dealt with only in the Supreme Court of British Columbia, 
from which the appeal had been taken.

Motion dismissed with costs.

• Pkesf.nt : Sib Elzéab Taschebeau. C.J., and Sedoewick. 
Gibouabd. Davieb, Nesbitt and Killam, JJ.
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[S. C. File No. 2252.]

WARBURTON v. THE ATTORNEY-GENERAL FOR 
CANADA.

Expropriation—Compensation—Damages.

APPEAL from the Exchequer Court of Canada. The 
judgment appealed from awarded compensation for lands 
taken, on expropriation, and damages incident to such expro­
priation, and the appeal was to have the amounts so awarded 
increased upon the evidence of record.

John H. Moss, for the appellant.
Lemieux, K.C., Solicitor-General for Canada, for the 

respondent

The judgment of the court was delivered by

Idington. J.—I see no good reason for allowing this 
appeal. The learned judge had ample evidence before 
him to entitle him to find thereon as he has, and held that 
such evidence outweighed that which naturally seems to 
appellant of more weight

No question of law is involved. No question is raised 
of the legal principles that must guide a trial judge in 
estimating the proper compensation for the land that the 
Crown has duly expropriated and the injuriously affecting 
that which remained the property of the appellant.

I think the appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant : E. B. Williams.
Solicitor for the respondent: F. L. Hasard.

* Present : Sia Elzêab Taschereau. VJ., and Sedcewick. 
Gibouabd, Idington and Maclbnnan, JJ.

1900
* Feb. 2fi. 
‘March 5.



908 SUPREME COURT CASES.

1903 [S. C. File No. 2856.]

HAYES t. THE KING.

APPEAL from the judgment of the Supreme Court of 
British Columbia, upon a Crown ease reserved.

Abandoned.

(29th September, 1903.)

[S. C. File No. 2261.]

RUGGLES v. MIDDLETON AND VICTORIA BEACH 
RAILWAY CO.

APPEAL from (lie Supreme Court of Nova Scotia. 

Discontinued.

(14th October, 1903.)

, (See 35 N. S. Rep. 553.)

[S. C. File No. 2268.]

WALLACE v. RITCHIE.

APPEAL from the Supreme Court of Nova Scotia. 

Dismissed with costa.

(5th December, 1903.)
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fS. C. File No. 2271.]

'McNAUGHTON v. HUDSON.

APPEAL from the Supreme Court of Nova Scotia. 

Settled out of court after hearing on the merits. 

(13th February, 1904.)

[S. C. File No. 2272.]

VINCENT v. MONTREAL STREET RAILWAY CO.

Operation of tramway—Negligetwe—Dangerous way—Removal of 
ice and snow—Right of way.

APPEAL from the Court of Review, at Montreal.

The judgment appealed from affirmed the decision of 
Archibald, J., at the trial, dismissing the plaintiff’s action 
with costs.

The action was for damages sustained while the plaintiff 
was driving along the street railway tracks, on a public 
highway of the City of Montreal, between high banks 
of snow and ice which had accumulated on both sides 
of the tramway, in the month of March, 1902. As the car 
came along the tracks, behind the plaintiff’s vehicle, warn­
ing was given by sounding the gong and the rate of speed 
was reduced ; plaintiff, however, delayed getting off the tracks 
until the car was very close to him, and then, in turning out 
to the side of the street, his sleigh slid on the inclined banks, 
was struck by the side of the car and the injuries complained 
of were sustained.

♦Present: Sir Elzéar Taschereau, C.J., and Sedgewick, 
Girouaf , Davies, Nesbitt and Killam. JJ.

1904

1903
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1903 The trial judge he t tat the tramway company had 
Vtnc«nt the right of way on th line of its tramway, that the injuries

• sustained were the direct result of the plaintiff’s own impru-
Montreal * 1

kv. Co. deuce and dismissed the action with costs.

Reaudin, K.C., and Desaulniers, for the appellant.

A rrher, K.C.. for the respondents.

After hearing counsel for both parties, the court reserved 
judgment and, on a subsequent day, the judges being 
equally divided in opinion, the appeal stood dismissed with 
costs.

i
. Appeal dismissed with costs.

190* fS. C. File No. 2873.]

whelan v. McDougall.

APPEAL from the Court of King’s Bench, Province of 
Quebec, appeal side.

Dismissed with costs.

(10th March, 1904.)

1903 fS. C. File No. 2275.]

BRUHM v. FORD et al.

APPEAL from the Supreme Court of Nova Scotia. 

Settled out of court.

(3rd December, 1903.)
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[S. C. File ï.’o. 22ÎÎ.] W08

THE MONTREAL STREET RAILWAY CO. v.
CARROLL.

APPEAL from the ( uurt of Review at Montreal.

Settled out of court.

(22nd September, 1903.)

[S. C. File No. 2280.]

THE CONSUMERS’ ELECTRIC COMPANY (Defend-
ants),.................................................................  (Appellants

AND

THE OTTAWA ELECTRIC COMPANY (Plaintiffs),
Respondents

Electric lighting—Terms of franchise agreement—Use of highway— 

Poles and wires.

On appeal from the Court of Appeal for Ontario.

APPEAL from the judgment of the Court of Appeal for 
Ontario, on an appeal by the plaintiffs, varying thi judgment 
of MaeMnhon, J., by striking out the 7th paragraph thereof 
and dismissing a cross-appeal by the defendants with costs.

The companies were carrying on business in the City of 
Ottawa, in Ontario, supplying light, heat and power by elec­
tricity under the terms of franchise agreements with the city 
giving them the right to use the streets for the erection of 
poles with wires for the distribution of electricity. The agree­
ments were practically in the same terms and subject to the

* Present : Sir Blzéab Taschereau. C.J., ami Sedc.ewick. 
Girouard, Davies and Kii.lam, JJ.

1904

•Mardi 24 ; 
May 28.
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CONHUMKKS’
Klkc Co.

Ottawa Elec.
Co.

condition that the consent and approval of the city engineer 
should he obtained prior to the location of the' poll*. The 
plaintiffs had poles with wires erected on the streets, with the 
necessary consent and approval, for some years before the 
defendant company was organized. On commencing business 
the defendants obtained the approval of locations by the city 
engineer, and proceeded to erect poles and to string wire in 
close proximity to the existing poles and wires of the plaintiff 
company, interfering, as was alleged, with the transmission 
of electricity on the plaintiff's poles and otherwise causing 
damages and danger by induction, etc.

The action claimed an injunction to restrain the defend­
ants from erecting and maintaining poles and wires in prox­
imity to the plaintiff’s poles and wires, to compel the re­
moval of poles and wires already erected upon certain streets, 
and asked for damages caused by unlawful interference with 
the plaintiffs’ system then in operation.

On the trial of the cause the judge’s decision was gen­
erally in favour of the plaintiffs; it ordered the removal of 
certain poles erected by the defendants, restrained them 
from erecting or maintaining poles with wires within three 
feet of the plaintiff’s wires, etc., and, by the seventh para­
graph of the judgment, it was provided as follows:

7. Notwithstanding anything contained in the preceding para­
graphs hereof, the defendants shall be at liberty to erect poles on 
such streets in the pleadings mentioned ns were prior to the com­
mencement of this action occupied by poles and wires of the 
plaintiffs, and to be at. where necessary, a less distance than three 
feet therefrom, provided that before using any such poles the de­
fendants shall protect the plaintiffs* wires by insulators or other 
devices sufficient for such purpose to the satisfaction of Newton J. 
Ker, the city engineer of the (Mty of Ottawa.”’

The judgment appealed from allowed the plaintiffs’ appeal 
with costs, and ordered the judgment of the trial judge to bo 
amended by striking out the above quoted paragraph, other­
wise the said judgment was affirmed and the cross-appeal was 
dismissed with costs.
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On an appeal to the Supreme Court of Canada, after 1904 
hearing counsel on behalf of both parties, judgment was re- (,0^BL.MKKH. 
served and, upon suggestion of the court, the following con- Ewe. Co. 
sent was filed by the respondents: Ottawa Elec.

“ Iu deference to the suggestion of the court, but without admit- 
ting that the npi»ellnnts have any proper right to maintain poles be­
tween the wires of the respondents at a lens distance than three 
feet, the respondents are willing and hereby offer to undertake to 
move their wires so that they will be at least three feet from the 
poles and wires of the appellants, as they existed at the commence­
ment of this action, on such of the streets in the pleadings mentioned 
as were prior to the commencement of this action occupied by poles 
and wires erected on both sides thereof.”

On a subsequent day. the appeal was dismissed with costs, 
the judgment appealed from to be, however, modified in 
conformity to the consent filed by the respondents* counsel 
at. the argument.

Appeal dismissed with costs.

Biddell, K.C., and Glyn Osier, for the appellants.
George F. Henderson and D. J. McDougal, for the re­

spondents.

fS. C. File No. 2291.]
SALE v. WATTS.

MOTION for special leave to appeal from the Court of 
Appeal for Ontario.

Dismissed with costs.
\ 8th January, 1904.)

[S. C. File No. 2292.]
In be SARAH MENARD.

Habeas corpus—Criminal appeals—(lrand jurors—Selection of •—.—
talesmen—Jurisdiction. ’March 29.

APPEAL from the order of Sedgewick, J.. refusing an 
application for a writ of habeas corpus upon commitment to

• Present : Sib Elzéab Taschereau, C.J., and Seuoewick.
Girouabd. Davies and Killam. JJ.
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Mena Ki).

the Mener Reformatory, at Toronto, under conviction for 
theft, at the Fall A seizes for the County of Carleton, in 
Ontario (1903).

The petitioner took objection to the regularity of her trial 
and conviction on the ground that the presiding judge, 
MacMahon, J., without anv request having been previously 
made for the appointment of a talesman to serve on the 
grand jury which found the indictment, and without directing 
the sheriff to select a talesman, in the manner provided by the 
statute in that behalf, permitted an intruder, ostensibly placed 
there as a talesman, to serve on said grand jury and take part 
in the presentment.

Upon the motion by way of appeal coming on to he heard,

Mahon, for the appellant, asked leave to withdraw the appeal, 
stating that, as now advised, it appeared that the redress 
sought could be granted only by the Court of Appeal for 
Ontario.

Appeal withdrawn accordingly.

1904

*Nov. 4.

[S. C. File No. 2296.]

LISGAR ELECTION CASE; WOODS et al. v. 
STEWART.

Controverted election—Abatement of appeal—Dissolution of Parlia­
ment—Return of depo*it—Practice.

APPEAL from the Controverted Elections Court (14 
Man. Rep. 268), reporting that corrupt practice* had not 
prevailed extensively at the election in question, and that the 
evidence did not warrant further inquiry into the matters 
complained of by the petitioners.

At the time wh a the appeal came on for hearing there 
had been a dissolution of the Parliament in which the re-

* Present: Sir Elzéar Taschereau. C.J.. and Sedgewick. 
(tirouard. Davies and Nesbitt, JJ.
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spondent had been relumed as the member elected, and it 1904- 
was ordered that judgment should be entered declaring that —•— 
the petition had abated bv- reason of the dissolution of Parlia- I.isuah

r ■ , ,, hLKO. » A8K.
ment, and that the petitioners were entitled to he re-paid the 
amount deposited in the office of the prothonotary of the 
Court of King’s Bench for Manitoba, as security for the 
costs of the petition and of the appeal with accrued interest.

[S. C. File No. 231MI.|

McLaughlin carriage co. v. wickwire.

APPEAL from the Supreme Court of Nova Scotia. 

Dismissed with costs.

(23rd May, 1904.)

fS. C. File No. 2303.]

DTNELLE v. BOURDON.

APPEAL from the Court of Review, at Montreal.

The parties were heard and judgment was reserved. 
On a subsequent day the appeal was dismissed with costs, 
the judgment appealed from, however, to be varied, and the 
words “ casse et annule à toutes fins que de droit l’acte de 
société intervenu entre les parties, passé devant le notaire 
H. P. Pepin, le 3 décembre, 1901,” to be struck out from 
the dispositif of the judgment of the Superior Court.

(llith May, 1904.) I
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1904 [S. C. File No. 2304.]

:MÎyw: J'HE QUEBEC NORTH SHORE TURNPIKE ROAD 
TRUSTEES (Defkndants) ...................... Appellants,

AND
HIS MAJESTY THE KING (Plaintiff)...Respondent.

ON APPEAL FROM TIIE EXCHEQUER COURT OF CANADA.

Breach of trust — Interest an bonds—Unlawful acts by Crown 
officials—Ultra vires—Withholding interest front Crown—Neces­
sity of imideading other interested parties—Practice.

APPEAL from the Exchequer Court of Cauaila (8 Ex. 
C. R. 390), which had maintained an information by the 
Attorney-General for Canada seeking the recovery of interest 
upon certain bonds of the trustees, defendants, held by the 
Government of the Dominion of Canada, as trustee for the 
Provinces of Upper and Lower Canada, under the provisions 
of the British North America Act, 1867.

On the opening of the appellants’ arguments it appeared 
that, while some interest had been paid on similar bonds to 
other bondholders, the trustees had, for a number of years, 
ceased to pay any interest upon the bonds held by the Crown, 
but had applied the whole of the funds available for dividends 
to the payment of interest on the other bonds.

Counsel were stopped by the court announcing that the 
argument could not be further proceeded with until the other 
bondholders were made parties to the cause, and that the 
responsibility of having them added rested with the Crown. 
The court also announced that the form of the order to be 
made would he dealt with on a subsequent day, when,

Sedge wick, J. (for the court) ordered:—That the appeal 
should not now he heard, but that the judgment appealed 
from should be opened and the matter remitted to the

* Present : Sedoewick, Girovard, Davies, Nesbitt and 
Killam, JJ.
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Exchequer Court of Canada for the purpose of having repre- 1904
sentation therein of all necessary parlies according to the
due practice of the said court, before final judgment should South .Sauna

Ko. Tucstkkslie given by the court therein.

Ordered nccur Hngly.

tiluart, K.C., and l.afleer, K.C., for the appellants. 
Shepley, K.C., for the respondent.

[En. Note__The case suliseuuently came up on another appeal
which was flismisseil with costs, See report 38 Can. S. C. K. 112.]

[S. C. File No. 2307-1

ARMSTRONG v. BEAUCHEMIN.

APPEAL from the Court of King’s Bench, Province of 
Quebec, appeal side.

Dismissed with costs.

(16th May, 1904.)

(See fi Que. P. R. 128.)

[S. C. File No. 2308.]

BUCHANAN v. CROWE.

APPEAL from the Supreme Court of Nova Scotia. 

Dismissed with costs for want of prosecution.

(14th March, 1904.)

(See 36 N. S. Rep. 1.)
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1304 [S. C. File No. 8318.]

BKESNAN et ai., v. BI8NAW f.t ai..
•March 16. 
•March 22.

ON APPEAL FROM THE COFRT OF APPEAL FOR ONTARIO.

Appeal--Juridiction—Amount in controversy—Adding interest to
judgment—60 <£ 61 Viet. ch. 8) (D.)—It. S. 0. (1897) ch. 51.
». 116.

In an appeal from the Province of Ontario, interest allowed by sta 
tute cannot be added to the amount of the judgments recovered 
in order to make the case appealable dc pUuno under the provisions 
of the Act, 60 & 61 Viet. ch. 34 (D.). Toussignant v. County of 
Nicolct (32 Can. 8. O. R. 353), followed.

Motion for the approval of a bond for security for costs 
of an appeal from the judgment of the Court of Appeal for 
Ontario, affirming the judgment of the Divisional Court, 
which had reduced the verdict in favour of the plaintiffs to 
the amount of $1,000, with costs.

The questions at issue upon the motion are stated in the 
judgment of the Registrar, now reported.

German, K.C., for the motion.
G. F. Henderson, contra.

The Registrar—This is an application for an order 
allowing a bond filed by the appellants, as security for the 
costs of an appeal from the Court of Apj>eal for Ontario. No 
exception is taken to the form of the bond, nor as to the 
financial qualification of the parties thereto. The respondent, 
however, objects that the case is not one in which an appeal 
lies de piano.

The facts as disclosed by the affidavits and material 
filed shew that the respondents brought an action against 
Ihe appellants and recovered judgment for the sum of $3,000. 
On appeal to the Divisional Court of Ontario, judgment was 
directed to be entered, on 27th April, 1903, against the de-

• Present : The Registrar, in Chambers.
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fendants, presec " . for $l,00o and costs. From this 1904
judgment an appeal was taken bv the present appellants to 
the Court of Appeal, which was dismissed, on the 25th Janu- et ai. 

ary, 1904. and it is from this latter judgment that the ap- uiMîfAw et al 
pellants now propose to carry an appeal to the Supreme " 
Court of Canada. Registrar.

The question to be decided is whether or not there can be 
taken into consideration interest since the 27th April. 1903, 
on the said judgment for $1,000, so as to bring the case with­
in the provisions of the Act, 60 & 01 Viet. ch. 34, which, by 
sub-section (c), provides that an appeal should not lie unless
the matter in controversy in the Appeal exceeds the sum or vnlue of 
$1,000 exclusive of costs.

The right to interest on the judgment depends solely 
upon section 116 of the “ Ontario Judicature Act,” which will 
be found in the Revised Statutes of Ontario (1897), ch. 51, 
which reads as follows:—

Unless it is otherwise ordered by the court, a verdict or judg­
ment shall bear interest from the time of the rendering of the ver­
dict or of giving the judgment, ns the case may be, notwithstanding 
proceedings in the action, whether in the court in which the action 
i-» pending or in npi>onl.

1 have read. 1 think, all the decisions of this court which 
bear upon the question and 1 have been unable to find one ex­
pressly in point, although some of the cases which arose in 
the Province of Quebec, under section 29 of the Supreme and 
Exchequer Courts Act, appear to me to support the conten­
tion that, in determining the matter in controversy, we can 
only look at the amount of the judgment. Vide Cham poux 
v. La pierre (1); Gendron v. Macdouyall (1).

This is the construction which has l>een placed upon 
corresponding provisions regulating appeals in the Province 
of Ontario fiom the Divisional Court to the Court of Ap­
peal. In the case of Foster v. Emory (2), it was held that

(1) Tout. Dig. BO. (2) 14 Ont. P. R. 1.

85030^
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tin* provisions of the Ontario Act, R. S. O. (1887) eh. 61, s. 
118. which provided, amongst other things, as follows:—

In rase i party to a cause wherein the sum in dispute upou the 
Bibnaw kt al. appeal exceeds $100, exclusive of costs, is dissatisfied with the decision 

of the judge, upon an application for a new trial, he may appeal 
Kkuistrak. 10 ,be Coui't of Appeal,

would not allow an appeal where interest required to he 
added to a judgment for $100 to give jurisdiction. Mr. Jus­
tice Maclennan, in that case, said:—

Ry section 148 of the Revised Statutes of Ontario (1887) eh. 
51, the right to appeal depends upon the sum in dispute upon the 
appeal. I think the sum in dispute is the $100 for which judgment 
was given, and that alone. The interest which has since accrued is 
not in dispute, and never was, ant) could not be; it is given by the 
statute as the result of the judgment. It is the judgment that is in 
appeal, not its results or consequences, and the judgment is only 
for $100.

Again in the case of Sproule v. Wilson (1). the decision 
in Foster v. Emory (2). was applied and affirmed, both hv the 
Master in Chambers, and on appeal, bv the Honourable Mr. 
Justice Rose.

The question, I think, is covered by the judgment in 
Chotvdry v. Chowdry (3). In that case there was a judgment 
of the court of first instance for a sum under the amount 
required to permit of an appeal to the Judicial Committee of 
the Privy Council, but, if interest on the judgment were 
added, the amount involved would he amply sufficient to give 
jurisdiction. The judgment of the Judicial Committee was 
delivered by Lord Chelmsford, in which he says:--

It has been determined, a short time ago, by their Lordships, in the 
case of Hoy v. Guuetchunder, that the Sudder Courts have no authority, 
under the order in council of the 10th of April, 1838, to add the interest 
accruing subsequent to the decree to the capital sum for the purpose of 
reaching the appealable amount.

The order in council reads as follows:—
That from And after the 31st day of December next, no appeal 

to Her Majesty, Her Heirs and Successors, in council, shall be

(1) 16 Ont. P. R. 340. (2) 14 Ont. P. R. 1.
(3) 8 Moo. Ind. App. 202.
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allowed by any of lier Majesty's Supreme Courts of Judicature at 
Fort William, in Bengal, Fort St. George, Bombay, or the Court 
of Judicature of Prince of Wales Island, Singapore, and Malacca, 
or by any of the courts of Sudder, Dewanuy, Adawlut, or by any 
other courts of judicature in the territories under the government of Bisnaw btal. 
the East India Company, unless the petition for that purpose be —— 
presented within six calendar mouths from the day of the date of rB0I8”rar 
the judgment, decree or decretal order complained of, and unless 
the value of the matter in dispute in such appeal shall amount to 
the sum of ten thousand company's rupees, at least. (MacQueen's 
Privy Council Practice, p. 728.)

The view taken bv Mr. Justice Maclennan, and as I 
think, by the Judicial Committee, in the last mentioned case, 
appears to me to be the correct one. The interest is payable 
pursuant to the section of the Judicature Act to which I have 
referred, and is a matter, in my opinion, collateral altogether 
to the judgment, and should not he taken into consideration 
in considering the amount involved in the appeal. This view 
is in accord with the decision of the Supreme Court in the 
case of Toussignant v. The County of Nxcolet (5), where the 
present Chief Justice said:

It is settled law that neither the probative force of a judgment 
nor its collateral effects, nor any contingent loss that a party may 
suffer by reason of a judgment, are to be taken into consideration 
when our jurisdiction depends upon the pecuniary amount, or upon 
any of the subjects mentioned in section 2!) of the Supreme Court 
Act.

I am of the opinion, therefore, that no appeal lice in the 
present case, and the motion to allow the security is, there­
fore, refused with costa.

Motion refused with costs.

Solicitors for the appellants: DuVernct, Jones, Ross &
Ardagh.

Solicitor for the respondents: //. A. Stewart.
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r.— 21
(5) 32 Can. S. C. R. 863.
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[S. C. File No. 2313.]

THE KRAMEB-1RWIN ROCK AND ASPHALT CO. v. 
THE CITY OF HAMILTON.

APPEAL from the Court of Appeal for Ontario. 

Discontinued 

(22ikI February, 11103.)

|S. C. File No. 2314.]

1,25 THE LONDON STREET RAILWAY CO. v. THE CITY
OF LONDON.

Special leave to appeal—Dincretion—Matter in controverty.

MOTION for special leave to appeal from the Court of 
Appeal for Ontario

(See 9 Ont. L. R. 439.)

The only notes of reasons delivered were as follows:

Nesbitt, J.—The questions are in regard to the issue of 
a mandatory order respecting the running of cars and when 
the city can demand extensions of the lines of tracks. I 
do not. see that the questions involved are of a character to 
warrant the exercise of the discretion of the court in giving 
special leave.

Motion refused with costs.

HeUmuth, K.C., for the motion. 

Ayle8worth, K.C., contra

* Present: Sib klzeab Tahcberkav, C.J., and Sedoewick 
Davies, Nesbitt, and Killam, JJ
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[S. C. File No. 2318.] ^
‘March 25.

THE ALGOMA CENTRAL AND HUDSON BAY 
RAILWAY CO. v. FRASER.

Practice—V on-prosecution of motion.

On a NOTICE of MOTION for special leave to appeal 
from the Court of Appeal for Ontario.

Denton, K.C., for the respondent, Fraser, informed the 
court that he appeared pursuant to the notice returnable on 
25th March, 1904. The appellants did not appear io sup­
port the motion.

The motion was dismissed with costs, which were fixed 
by the court at $50.

Motion dismissed with costs.

* Pbehent : Sib Elzéab Taschereau, C.J., and Seihiewick.
Gibouard, Davies and Killam, JJ.

[S. C. File No. 2320.J

In rf. TOLLS ON CANADIAN PACIFIC RAILWAY.

REFERENCE by the Govemor-in-Council under sec. 37 
of the Supreme and Exchequer Courts Act as amended by 54 
& 55 Viet. ch. 25, sec. 4.

Standing for hearing.

1907

(1st June, 1907.)



SUPREME COURT CASES.324

U»04 [S. C. File No. 2321.J

THE GRAHAM MANUFACTURING CO. v. ELLIS. 

APPEAL from the Exchequer Court of Canada. 

Withdrawn.

(7th June, 1904.)

[S. C. File No. 2324.]

THE GRAND TRUNK RAILWAY CO. v. HOCKLEY 
AND DAVIS.

APPEAL from the Court of Appeal for Ontario. 

Dismissed with costs.

(23rd May, 1904.)

[S. C. File No. 2327.]

LEWIN t. LEWIN.

APPEAL from the Supreme Court of New Brunswick.

Struck off the roll of cases inscribed for hearing on re 
quest of counsel.

(20th May, 1904.

(See 36 N. B. Rep. 365.)
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[S. C. File No. 3330.]

KNOCK v. OWEN.

Farying minute« of judgment—Uivieion of coot*—Appellant partly 
eucceetful.

MOTION to vary the minutes of judgment (35 Can. S. 
C. It. 168) as settled by the registrar, or for amendment of 
the judgment by declaring the appellant entitled to her 
costs in the Supreme Court of Canada and in the courts 
below, on the ground that, as she had succeeded on one point, 
and in part as to another point, the costs ought to be al­
lowed in her favour in the first case, and ought not to go 
against her in the other.

Wade, K.C., for the motion.
W. B. A. Ritchie, K.C., contra.

The following memorandum was delivered by Girouard, 
J., upon the dismissal of the motion.

Girouard, J.—The court has already disposed of this 
particular matter in our formal judgment, where we read: 
“ No costs of this appeal, and no interference with the dis­
position of the costs in the courts below ” (1). The question 
of costs had been fully considered by the court when that 
judgment was rendered, and when we did so we did not 
overlook the fact that the appellant had partially succeeded. 
But such partial modification of the judgment appealed 
from does not alter the fact that substantially the respon­
dent succeeded in both courts.

We, therefore, see no reason to induce us to reverse 
ourselves.

Motion dismissed with costs.

* Present : Girouard, Davies. Nesbitt, and Killam. JJ.

(1) Cf. 35 Can. S. C. R.. at p. 174. per Davies, J.

825

1904
*Nov. 29. 
*Deo. 1.
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1904 [S. C. File No. 2339.]

•June J THE JOHN DICK CO. (Defendants).........Appellants,
and

WILLIAM H. GORDANEER (Plaintiff). .Respondent.

ON APPEAL from the high court of justice for 
ONTARIO.

Right of appeal—62 Viet. c. 11, ». 27 (Ont.)—Special leave to ap­
peal per saltum— Questions in controversy—Negligence—Dam­
ages—Amendment of pleadings—Rule 615—Nonsuit—Verdict— 
Procedure,

Since the enactment of the 27th section of chapter 11 of the statutes 
of Ontario, 62 Viet. (1899), a party appealing to a Divisional 
Court of the High Court, in a case where an appeal lies to the 
Court of Appeal for Ontario, Las no right of appeal from the 
judgment of such Divisional Court to the Supreme Court of Can­
ada, without special leave. Farquharson v. The Imperial Oil Co. 
(30 Can. S. C. R. 188), distinguished.

In the present case, as the findings of the jury, upon which a ver­
dict was entered, made it apparent that there was no necessity for 
amending the statement of claim or for any additional finding of 
a controversial fact, the Divisional Court was justified in permit­
ting an amendment claiming damages as well under the Ontario 
Workmen’s Compensation for Injuries Act as at common law.

MOTION for special leave to appeal per saltum from 
the judgment of a Divisional Court of the High Court of 
Justice for Ontario, affirming the judgment of the trial 
court in favour of the plaintiff for $1,250 with costs.

A similar motion was refused by the registrar, in cham­
bers (23rd May, 1904), and a motion, by way of appeal from 
him to a judge of the Supreme Court, in Chambers, was re­
ferred to the full court by Mr. Justice Nesbitt.

1
The circumstances under which the motions were made 

are stated in the following judgment by

The Registrar.—This is an application on behalf of 
the defendants for leave to appeal per saltum from a judg-

* Present : Sedokwick, Girouard, Davies, Nesbitt and 
Killam, JJ.
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nient of u Divisional Court of Ontario affirming the judg­
ment entered at the trial in favour of the plaintiff, upon 
the findings of the jury, awarding the plaintiff $1,250 dam­
ages. The action was instituted by the plaintiff claiming 
damages for the injury which he sustained through the 
negligence of the defendant company in providing defec­
tive and unsafe machinery in their factory. The action was 
framed claiming damages for negligence at common law, 
and was not coupled with a claim under the Ontario Work­
men's Compensation for Injuries Act, but the Divisional 
Court, being satisfied with the findings of the jury, allowed 
the pleadings to he amended so as to claim compensation 
under this Act, although the plaintiff might not have been 
able to succeed at common law.

Under the practice which obtains in the Province of 
Ontario, the defendants, having appealed to the Divisional 
Court, had no further appeal to the Court of Appeal, except 
by special leave of that court. They, thereupon, applied for 
leave to a judge of the Court of Appeal, and their applica­
tion was refused by Mr. Justice Osier, who was satisfied, on 
a review of the evidence, that the verdict of the jury was 
correct.

The defendants now ask for leave to appeal to the 
Supreme Court per saltum from the judgment of the Divi­
sional Court, counsel at the same time claiming that the 
defendants have an appeal de piano from the judgment of 
the Divisional Court, but, there being some doubt on this 
point, he prefers to make an application for the special leave 
of the court, just as was done in the case of Farquharson v. 
The Imperial Oil Co. (1).

In the material before me, I do not find it was urged in 
the courts below that the Divisional Court, under Rule 615, 
had not power to make the amendment it did and give such 
judgment upon the amended pleadings as the evidence war­
ranted. The ground is now pressed by counsel for the ap­
pellants, but this court has frequently held that it will not

1904
John Dick 

Co.

(iOKI)ANKBB.

The
Rkoimthah.

(It 30 Can. 8. C. R. 188.
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1904 interfere in matters of procedure and practice unless grave
—*— injustice would, otherwise, result. Finnic v. The City of

Montreal (1). To succeed in the present application, Ihere- 
", fore, the appellants must shew that the Divisional Court,

oRDissiH. a||(j jjr Justice Osier in the Court of Appeal, erred in
Right ha it holding that the trial judge was right in refusing a nonsuit, 

and that the case was properly submitted to the jury. The 
evidence was fully considered by the judges and 1 concur 
in their conclusions.

It is well settled, I think, in this court that leave to 
appeal per saltum will only be granted where either the tak­
ing of an appeal to the Court of Appeal would he an unneces­
sary expense, as that court would be bound by one of its own 
decisions in a similar case, the clfect of which the appellant 
seeks to avoid: Moff nit v. The Merchants bank of Canada 
(2), Kyle v. The Canada Co. '(3), The Attorney-deneral for 
Ontario v. The Vaughan lload Co. (4), or where some excep­
tionally important matters are involved : Farquharson v. The 
Imperial Oil Co. (3), The Ontario Mining Co. v. Seybold (6).

This disposes of the application, but I do not desire, by 
my judgment, to prejudice or preclude the defendants from 
appealing to the Supreme Court if they have the right so to 
do independently of any leave to appeal. The limitations 
placed upon appeals to the Supreme Court from the pro­
vince of Ontario by GO & G1 Viet. ch. 34 (D.) only apply to 
appeals from the Court of Appeal and not to appeals from 
the Divisional Court, if the Divisional Court is, under sec. 
24 of the Supreme and Exchequer Courts Act, the highest 
court of final resort so far as these defendants are con­
cerned. This case, in my opinion, is entirely on fours with 
that of Farquharson v. The Imperial Oil Co. (5), and, if the 
opinions, in this regard, of Sir Henry Strong, then Chief 
Justice, and Mr. Justice Gwynne, are correct, the defen­
dants have an appeal de piano, but the court in that case 
expressed no opinion on that point. I do not understand 
that The Ottawa Electric Co. v. Brennan (7), is a decision

m 32 Cnn. S. 0. R. 335. (4) Cass. Prac. (2 ed.), 37.
(21 11 Can. S. C. R. 40. (5 ) 30 Cnn. 8. C. It. 188.
(3) 15 Can. S. C. R 188. (0) 31 Can. 8. C. R. 125.

(7) 31 Can. S. C. R. 311.
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which disposes of the right to appeal de piano from the 1904 
Divisional Court, as, in that case, the application was one Jo^j^cK 
for leave to appeal per saltum, and the court held that, there q,o
being no appeal to the Court of Appeal, cither de piano or 0oEDENBBH 
by special leave, it was not a case in which leave to appeal 
per sallum could be granted. I do not understand that there kkoisthah. 
has been any decision of the Supreme Court expressly hold­
ing that there is no appeal dc piano from the Divisional 
Court, where no appeal lies from the Divisional Court to 
the Court of Appeal.

The motion is refused with costs.

Upon the hearing of the m tion to a judge in chambers, 
by way of appeal from the above decision, the question was 
referred to the full court by His Lordship Mr. Justice Nes­
bitt, and the motion coming on to be heard before the full 
court ;—

DuVernet appeared for the motion.

Huyck, K.C., contra.

The judgment of the court was delivered by

Nesbitt, J.—The answers of the jury, fairly read, indi­
cate that the negligence causing the accident which was 
found by them, was the condition of the shifting apparatus, 
and, if that is the correct viewr, there would not be any 
necessity for an amendment of the statement of claim or 
any additional finding of a controversial fact, and the course 
pur-ued by the Divisional Court, under Rule 615, was jus- 
tifiid within the authorities.

Upon the question of law as to whether or not there 
should have been a nonsuit, we do not think the case of 
sufficient importance to warrant the granting of special leave, 
and apparently, since the passing of sec. 27, ch. 11, Ontario 
Statutes, 1899 (62 Viet.), the reasoning of His Iz>rdship Mr. 
Justice Gwynne, in the ease of Farquharson v. The Imperial
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■Iuhn 1>ick
Co

Oil Co. (1), is mi longer applicable, and there is no right of 
appeal without special leave.

Leave refused with costs.
Gordankkk 

Nesbitt, J.

1904

•Dm l>

Motion refused with costs.

(S. C. File No. 2343.)

VICTOR SPORTING GOODS CO. v. THE HAROLD A.
WILSON CO.

Appeal—Jurisdiction—Matter in controversy—Patent of invention— 

R. 8. C. c. 61, ». \6.

APPEAL from the Court of Appeal for Ontario.

Motion to quash the appeal for want of jurisdiction on 
the grounds that (1) the matter in controversy on the ap­
peal, exclusive of costs, was less than $1,000, (2) the validity 
of the patent was not affected, but a question involved 
merely as to the construction of a statute, and (3) that 
special leave to appeal had not been obtained from the 
Court of Appeal for Ontario.

The hearing on the motion was postponed until hearing 
on merits.

On the hearing it appeared that the appellants held let­
ters patent of invention for a punching-bag, and respond­
ents. before the patent issued, had pur< based a hag and 
manufactured a number from it. After the issue of the 
patent this action was brought by the appellants for in­
fringement in selling what was left of the goods so manu­
factured by the respondents. The latter relied on R. S. C. 
(188(1) ch. 61, see. 46, which provides that a person manu­
facturing the subject matter of the invention, before issue 
of patent, could sell what he had on hand after its issue, and 
that such sale would not affect the patent as to other persons 
unless done w ith the consent of the patentee.

Davies, Nesbitt and• Present 
Killam, JJ.

Kedoewick, Gibouard,

(Il an ('an. S. C. K. 188.
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The appellants claimed that the consent mentioned re­
ferred to the first part of the section, as to manufacturing, 
etc., as well as to the latter portion, and also that the section 
only referred to borui fide manufacture, and not to a case 
such as this, where the respondents procured the sample 
fraudulently with the object of infringing the patent, which, 
to their knowledge, had been applied for.

Upon hearing the arguments on the merits judgment 
was reserved and, subsequently, tin* appeal was quashed with 
costs as of a motion to quash.

Appeal quashed with costs.

Rose, for the appellants.
Bayly, and R. Armour, for the respondents.

[S. C. File No. 2344.]

lyon v. McKenzie.

MOTION for special leave to appeal from the Exchequer 
Court of Canada.

Entered but never prosecuted.

(5th July, 1904.)

[S. C. File No. 2349.]

THE BARQUE “BIRG1TTE ” v. FORWARD.

APPEAL from the Nova Scotia Admiralty Division of 
the Exchequer Court of Canada.

Abandoned without costs.

(1st December, 1904.)

1904
Victor 

Sporting 
Goons Co

Harold A. 
Wilson Co.
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1904 [S. C. File No. 2350.]

THE BARQUE “ BIRGETTE ” t. MOULTON.

APPEAL from the Nova Scotia Admiralty Division of 
the Exchequer Court of Canada.

Abandoned without costs.

(1st December, 1904.)

[S. C. File No. 2353.]

AHEARN v. BOOTH.

APPEAL from the Court of Appeal for Ontario dis­
missed with costs.

Mr. Justice Nesbitt delivered a memo, of his reasons as 
follows :

“ I would dismiss this appeal for the reasons given by 
the Chief Justice in the court below.”

Appeal dismissed with costs.

(1st December, 1904.)

1905 rS. C. File No. 2358.]

WHITNEY v. MEANS.

APPEAL from the Supreme Court of Nova Scotia affirm­
ing the judgment at the trial entered, on findings for the 
plaintiff.
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The action was lor the recovery of 500 shares m the 
Dominion Iron and Steel Co. under an alleged agreement 
by the defendant, appellant, or lor damages for breach of 
the contract.

The appeal was allowed with costs and the action dis­
missed with costs.

The majority of the Court. Sedgcwick, Davies and Kil- 
lam, JJ., were of opinion that the evidence was not sullicient 
to prove the contract as alleged. Uirouard and Nesbitt, JJ., 
dissented, for the reasons given in the court below.

(31st January, 1905.)

1905

XVaimev

[S. C. File No. 2359.] 1904

WHITE v. THE QUEBEC SOUTHERN RAILWAY CO. 

APPEAL from the Exchequer Court of Canada.

Withdrawn.

(27th September, 1904.)

(S. C. File No. 2361.]

NEW FAIRArIEW CORPORATION v. LOVE. 

APPEAL from the Supreme Court of British Columbia. 

Settled out of court.

(19th September, 1904.)
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[S. C. File No. 2366.]

CORPORATION OF DELTA v. WILSON.

APPEAL from tin- Supreme Court of British Columbia. 
On the case being called, counsel for respondent suggested 
that the court had no jurisdiction to entertain the appeal. 
Counsel for the appellant, after consideration, stated to the 
court that he was unable to distinguish the case front that 
of The Mutual Reserve Fund Life Insurance Association v. 
Dillon (1). and the appeal was quashed without costs.

(30th March, 11105.)

1904 |S. C. File No. 2368.]

"Dec. 6.
1905 McLEAN v. McKAY.

•Jan. 31.
Construction of deed—Mortgage or sale—Equity of redemption.

APPEAL from the judgment of the Supreme Court of 
Nova Scotia affirming the trial court judgment.

The action was for a declaration that two deeds executed, 
in 1881. of land at Broad Cove Shore. Inverness County. 
N.S.. and drawn up by the parties themselves, although abso­
lute in form, were in reality intended to operate as mort­
gages to secure nt of a debt owing by the plaintiff to
the defendant of about $800 for a lot of horses, and also for 
an account to the plaintiff for $17,000 recently received by 
the defendant upon the sale by him of a portion of the pro­
perty.

♦Present: Sedge wick, Girouard, Davies, Nesbitt and 
Killam, JJ.

(1) 34 Can. 8. C. R. 141.

00



SUPREME COURT CASES. 335

At the trial, Mr. Justice Weatherbe held that, on the 
evidence, no ease had been made out to disturb the defend­
ant’s title, and he dismissed the action with costs. This 
judgment was unanimously affirmed by the full court, and 
the plaintiff appealed asking for reversal of these judgments 
on the ground that they are not justified by the evidence 
admitted, and alternatively for a new trial on account of 
improper rejection of evidence.

IV. B. A. Ritchie, K.C., for the appellant.

Netccombe, K.C., and Mellish, K.C., for the respondent.

A I ter hearing counsel for both parties, the court reserved 
judgment and, on a subsequent day, dismissed the appeal 
with costs, the only reasons for judgment delivered being 
as follows :

Nesbitt, J.—J would dismiss the appeal with costs on 
the ground of abandonment of the right to redeem.

Killam. J.—1 have trouble in accepting the rulings as 
to the reception of evidence upon which argument was made 
before us. Rut for this trouble, 1 would think the judg­
ment of the court below correct upon the grounds taken. 
It appears to me, however, that the plaintiff and his wife 
abandoned any right to redemption in consideration of the 
return of the money paid. That being so, any ground of 
objection on account of the rejection of evidence is unim­
portant.

The appeal should be dismissed with costs.

I?05
McLean

McKay

Appeal dismissed with costs.
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1904 [S. C. File No. 2375.]
•Nov. 16.

1905 THE VILLAGE OF BRUSSELS v. McCRAE et al.

••April?• «May 2. Appeal—Extension of time— Order by single judge—Jurisdiction— 
Order by court appealed from—Municipal by-latc.

APPEAL from the judgment of the Court of Appeal for 
Ontario, reversing the judgment of the Chancellor of On­
tario, which dismissed, with costs, the respondents’ motion 
to quash a by-law for borrowing money for the construction 
of a sewer in the Village of Brussels.

The appeal was entered in the Supreme Court of Can­
ada under an order made by Mr. Justice Maclaren, one of 
the judges of the court appealed from, extending the time 
for bringing the appeal.

When the appeal came on to be heard in the Supreme 
Court (15th November, 1904), the Court, siw mold, quashed 
the appeal, with costs as of a motion to quash, for want of 
jurisdiction to hear the same, on the ground that the order 
should have been made by the court from which the appeal 
was asserted, and not by a single judge thereof.

Subsequently (23rd January, 1905), upon motion before 
the Court of Appeal for Ontario, an order was made grant­
ing special leave for the appeal and extending the time for 
bringing such appeal until and including the then next 
sittings of the Supreme Court of Canada.

The appeal was then heard upon the merits.

Ayksworlh, K.C., and W. M. Sinclair for the appellant.
Proud foot, K.C., for the respondents. • •*

• Present : Sib IOlzéab Tasciiebeau. C.J., and Sedgewick. 
Davies. Nesbitt and Killam, JJ.

•* Pbesent : Sedgewick, Gibouabd. Davies, Nesbitt and 
Idington, JJ.
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After hearing counsel for both parties, judgment was re­
served and, on a subsequent day, the appeal was dismissed 
with costs. The only notes of reasons delivered were as 
follows:

Iuington, J.—1 think, for the reasons given by the 
Chief Justice of Ontario, in the judgment appealed from, 
that the by-law in question was properly quashed and that 
this appeal should be dismissed with costs.

Appeal ilismissed with costs.

[8. C. File No. <381. |

PRICE v. THE CITY OF HAMILTON.

MOTION for special leave to appeal from the Court of 
Appeal for Ontario.

0ranted.

Costs to be costs in the cause.

(21st November, 11104.)

.Appeal abandoned, 6th June, 1006.

[S. C. File No. *388. |

ROBERT v. T11E KINO.

APPEAL frmn the Exchequer Court of Canada.

Settled out of court.

(27th March, 1906.)
e.-M

337

1904
Village ok

HKI'SHKLH

1906
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1905 [S. C. File No. 2384.]

HAMILTON STEEL AND IRON CO. v. COOPER. 

APPEAL from the Court of Appeal for Ontario. 

Settled out of court.

(4th April, 1905.)

[8. C. File No. 8390.]

TORIQUE MANVFACTUHINti CO. v. HALE.

APPEAL from the Supreme Court of New Brunswick 
(3fi N. B. Rep. 360).

Dismissed with costs by consent.

(1st March, 1905.)

(S. O. File No. 2391.]

THE CHICOUTIMI PULP CO. v. RACINE. 

APPEAL from the Court of Review at Quebec, 

Dismissed with costs for want of prosecution.

(31st January, 1905.)
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[S. C. File No. *308. |

THE MUTUAL HESEI1VK FI N'D LIFE ASSOCIATION 
v. DILLON.

Life insurance — Misrepresent at ion—F i ml in pa of jury—Evidence 
of experts—('hi uses of opinions.

APPEAL from the Court of Appeal for Ontario affirm­
ing the judgment entered in favour of the plaintiff upon the 
findings of the jury.

The judgment now appealed from was upon the second 
trial ordered liv the judgment from which appeal was sought 
in the former ease before the Supreme Court of Canada 
(34 Can. S. ('. K. 111). the case, this time, being heard upon 
the merits.

T. (i. Hhirkslock, K.C., and Henderson for the appellants.
Lorn# for the respondent.

The appeal was dismissed with costs, the only reasons for 
judgment delivered being as follows:

Davies, J.—After a mo>t careful perusal of the evidence 
in this ease, subsequent to the very able argument addressed 
to us by Mr. Blaekfotoek on behalf of the appellants, 1 am 
satisfied that there was sufficient evidence to go to the Jury 
on which they could make the findings they did. It is true 
the evidence was conflicting, more especially that given by 
the experts. But it is clear that it was specially the province 
of the jury to determine which class of opinions of these 
divided experts they would accept. The verdict is one 
which, in my opinion, reasonable men might, under the 
evidence, fairly find, and with which, therefore, courts of 
appeal should not interfere.

The arguments before us were confined almost alto­
gether to the truth and materiality of the answer to the 
question put to the applicant for insurance, at the time of 
the application, as to his being afflicted with “ the oom-

* Present : Sir Elz6ab Taschereau. ( '.J., anil Seimuavick <1ir- 
ov.xrii, Davies and Idinuton. .I.T.

1905

•March ,'t0. 
’May 2.
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1905 plaint or disease of open sores.” The answer respecting
-----* the age of the applicant was not pressed and, I think, pro-

RewKRve Per,>' h0> us it w<>uld not have been possible, under the facts 
It’u'xo Like of the case, to have held that the answer given to that uiios- 

tion could have avoided the policy. It is not necessary, 
Dillon therefore, to deal with any of the questions raised below 

on this branch of the ease.

Vile appeal should be dismissed with costs.

1 DiNdTox, .1.—For the reasons assigned in the opinion 
of the Chief Justice of Ontario, 1 think the judgment en­
tered at the trial ought to stand. 1, therefore, think this 
appeal should lie dismissed \yith costs.

A pfietil dismissed with cost a.

lUOt) |S. C. File No. 2396. |

THE OTTAWA SEPARATE SCHOOL TRUSTEES v. 
ORATTOX.

APPEAL from the Court of Appeal for Ontario (9 Out 
L. R. 433).

Abandoned.

(20th May, 1906.)

1905 (S. C. File No. 2397.1

MONTREAL STREET RAILWAY CO. v. THERRIEN. 

APPEAL from the Court of Review, at Montreal. 

Entered but never prosecuted.

(1st February, 1905.)
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[S. C. File No. 2398.]

In rk THE MONTREAL COM) STORAGE AND FREEZ­
ING COMPANY, in Liquidation; WARD v. MVLLIN.

*' Winding-up Act”—Leave to appeal—Diner( tion—Contîntction of 
Dominion statute*—Appeal de piano—It. S. C. ( I SHU) c. 12V. *• 
76.

Where un important question respecting the construction of a 
Dominion statute is involved, the discretion allowed by section 
seventy-six of the “ Winding-up Act " should be exercised, and 
leave to appeal granted, but that Act does not give the right of 
appealing de piano. The Lake Erie and Detroit Itiver Railway Co. 
v. Marsh (35 Can. S. C. It. 197). followed.

APPLICATION for leave to appeal from the Court of 
King’s Bench, Province of Quebec, appeal side, under the 
“ Winding-up Act ” (R. S. C. (188(5) ch. 129. sec. 7(5).

The Registrar.—When the application first came be­
fore me it was contended by the petitioner, and this con­
tention is repeated in the written argument tiled by his 
counsel, that, upon the petitioner establishing that the 
amount involved exceeded $2,000, he was practically en­
titled, as of right, to bring his appeal and have his security 
allowed.

I do not so construe the section in question. On the 
contrary, I am of the opinion that the words
an appeal shall lie to the Supreme Court of Canada by leave of a 
judge of the said Supreme Court,

must receive the same construction in this section as has 
been placed upon them in other statutes that confer juris­
diction upon the Supreme Court only after leave or special 
leave has been granted by that Court. By (50 & 01 Viet. ch. 
34, an appeal is given to the Supreme Court from the Court 
of Appeal for Ontario by special leave of the Supreme Court, 
and, quite recently, in the case of The Tale Erie and Detroit 
River Railway Co. v. Marsh (1). Mr. Justice Nesbitt, speak-

• Present : Gibouard, J., in Chambers.
(1) 85 Can. 8. C. R. 197.
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1905 ing for tin- court, lay» down some general principle* applic-
r~" able to application* of this sort, and which, it appears to

Montreal nie, when applied to the facts of this case, are conclusive
ColoStorauk °j‘ t|1(, application. He gays that 
Fkkkzino Co.

Ward wlieze the case involves matter of public interest, or some important 
Mullin' Question of law, or the application of Imperial or Dominion statutes,

----- or a conflict of provincial and Dominion authority, or questions of
The law applicable to the whole Dominion, leave may well be granted. 

Kkcistkak.

In the present case, the judgment of the Court of King’s 
Bench (appeal side), as pronounced by the Chief Justice of 
that court, makes it clear that an important question of 
law is involved in the adjudication of this appeal, namely, 
the extent to which the apparently unlimited power of the 
liquidator, with the approval of the court, to compromise 
creditors’ claims, given by section 01 of the u Winding-up 
Act,” has been modified or restricted by the provisions of 
the statute, 62 & 63 Viet. ch. 43, sec. 3, which makes provi­
sion for a compromise being binding upon all the creditors 
which is made under the supervision of the court after 
the same has been approved by a majority of the creditors 
representing three-fourths in value of the creditors’ claims.

It appears to me that we have here a case which ex­
pressly falls within the class above referred to by Mr. Jus­
tice Nesbitt, one involving the interpretation to be placed 
upon a very important statute of the Parliament of Canada.
I think, therefore, leave to appeal should be granted.

Subsequently (1st February, 1005), the decision of the 
Registrar was approved by Mr. Justice Girouard, in Cham­
bers.

Leave to appeal granted., casts to be costs in the cause.

On 11th May, 1905, the appeal was dismissed for want 
of prosecution.
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|S. ('. File No. 2408.1 I<406

THE CITY OF MONTREAL v. GORDON.
Miiaid pal corporation—Aid to civil poinr—Fag of militia—Legit- 

latirc }nri*diction—Civil right* ami obligation*.

APPEAL from the Court of King's Bench, Province of 
Quebec, appeal side, declaring the municipal corporation 
liable for the pay of militia called out in aid of the civil 
power.

Both courts below found against the city which appealed 
on the grounds (1) that the Parliament of Canada had no 
constitutional right, in the Militia Act, to impose civil oblga- 
tions upon any provincial municipality for the payment of 
the troops, and (2) that as the riots were confined to the 
harbour controlled by commissioners and outside
the corporation limits, the city was not liable under the 
statute even should it be held constitutional.

Atwater, K.C, and Jitkier, K.C., for the appellant.
Coolr, K.C., for respondent.
The appeal was dismissed with costs without calling upon 

counsel for the ret, for any argument.
(13th March, 1905.)

[S. C. File No. 2411. |

THE GRAND TRUNK RAILWAY COMPANY OF
CANADA (Defendants).............................. Appellants.

AND
MARY E. DEPEXCIER (Plaintiff) ............ Respondent.

ON APPEAL FROM THE <’OVRT OF APPEAL FOR ONTARIO.

Xegligenre—“ Lord Campbell’» Art "—Finding* of jary—Verdict— 

Damage».
Where there 1* evidence in support of n verdict, upon proper direc­

tion* to tin* jury l*y the trinl judge. « court of nppcnl ought not

•Pbksent: Seimiewick, Oibocabd, Davies, Nesbitt end 
It inoton JJ.

1905

'May 1ft.

0839

1834
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1905 tu interfere will) llm assessment of damages unless lUey a|i|s-ar
■—.—' ro be so excessive that no reasonable men. ujton such "evidence.

Gkand Tiivkk would have awarded such an amount.
Rv. Co.

a. Judgment appealed from utlirmed.
DeriNCiia.

APPEAL from the Court of Appeal for Ontario aHirm- 
ing tlie judgment entered upon the verdict of the jury, at 
the trial.

A passenger on the defendants' railway was killed in an 
accident, at Watford, Ontario, on 26th December, 1902, and 
in an action for damages, a verdict was recovered for the 
plaintiff, damages being apportioned as follows:
To the widow, plaintiff......................................... $5,000 00
To the eldest son, agetl 18 years ..................... 800 00
To the second son, aged 16 years ..................... 1,100 00
To the daughter, aged 12 or 13 years................ 100 00
To the youngest son, aged 5 yeàrs.................... 3,000 00

Total..............$10,000 00

The company defended the action generally, but sub­
sequently adn,,'ted liability, and paid $5,500 into court, 
under the Ontario Rule of Practice No. 419.

The defendants’ principal grounds of appeal, in the court 
below, repeated on the present appeal, were that counsel for 
the plaintiff was permitted to state to the jury the amount 
which had been paid into court, that the jury in conse­
quence, regarding the company as caput Inpinum, awarded 
an excessive sum for damages, and that the evidence did not 
justify the excessive assessment on which the judgment 
against the defendants was entered.

Iliddell, K.C., for the appellants.
Htllniulh, K.C., and ,/. Manx, for the respondent.

Skugexvick, J., concurred in the dismissal of the appeal 
with costs.

Girouard, J.—The grievance of the appellants is that 
the amount of the verdict is excessive. They have offered
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$5,joti in court. I am not jiii jiaml to >ay that the verdict 1905 
is unreasonable.

liliAND Think
Hr. Co

Davies, J.—1 have had the greatest difficulty in reach- |,K,ra, 
ing a conclusion in this case, because, while 1 was satis- — | 
tied that the damages awarded by the jury were excessive 
and much beyond what I would have given under the evid­
ence, had 1 been a juryman, 1 was not so clear and convinced 
beyond all doubt as to justify me in reversing the unanimous 
judgment of the. Court of Appeal confirming the verdict.

1 could nut bring mvself to say positively that, under the 
circumstances, the verdict was one which reasonable men 
could not fairly find.

The Act under which the damages were awarded, com­
monly known as “ Lord Campbell’s Act,” limits the damages 
which can be awarded to pecuniary damages suffered by the 
interested parties. These damages are, of course, very dif­
ferent from those which may be awarded in cases where 
questions of sentiment and suffering are allowed to he con­
sidered. In cases under “ Lord Campbell’s Act," such con­
siderations are rightly excluded in the damages awarded, 
therefore are more within the control of the court.

But, having some doubts, I act upon the well known 
rule that the judgment appealed from should not he dis­
turbed in such a case.

Neshitt, J., also concurred in the dismissal of the appeal 
with costs.

lmxitroN, J.—I am under the impression that the ver­
dict in this case might well have been less than the total 
amount given by the jury. I do not see, however, any mis­
direction on the part of the learned trial judge, nor do 1 
see any other grounds upon which a new trial could be dir­
ected. There is evidence, if believed by the jury, that would 
support their finding and thus bring it within the rule that 
no verdict should be set aside simply on the ground of ex-
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1905
(fiiAM) Think 

Ry. Co

Dkprncikk .

Idinoton, .7.

cessive da mages, unless the damages are so excessive that 
no twelve men ' reasonably have (mind so. I cannot 
say, large as 1 think the amount allowed, that it is of that 
excessive character. I, therefore, think that the appeal 
should be dismissed with costs.

Appeal dismissed with rosie.

Solicitor for the appellants, IT. H. Biyyitr.

Solicitors for the respondent. Bamirk, Ayksworth, Wright
tC Moss.

i

[S. C. File No. 2413. |

NICOI, v. CHISHOLM.

APPEAL from the Supreme Court of Nova Scotia.

The appeal was dismissed with costs for the reasons 
stated by Graham, J., in the court below. Nesbitt. .L, 
hrsilonte.

The only notes of reasons delivered were as follows:

Nesbitt. .7.—As the majority of the court affirm the 
judgment appealed from, I shall not dissent, hut 1 accept the 
view with great hesitation.

Appeal dismissed with costs.

(!)th March, 1905.)

Pressxt : Sedoewick, Oirouaro, Davies, Nesbitt and Idino-

4
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[S. C. File No. 8415.J

THE KINO v. McLELLAN. 

APPEAL from the Exchequer Court of Canada. 

Notice of appeal given. Appeal never prosecuted, 

(lîtli February, 1905.)

[S. C. File No. 8484.]

LEMIEUX v. PAQUET: LTSLET ELECTION CASE. 

APPEAL from the Controverted Elections Court. 

Discontinued.

(89th September, 1905.)

[S. C. File No. 8487.]

THE GRAND TRUNK RAILWAY CO. v. SPEERS.

Railway*—Négligence—“Fatal Accident* Act”—R. «S. O. (1897) 
c. 129, a. t0.

APPEAL from the Court of Appeal for Ontario.

The appeal was heard on 50th May, 1905.

Riddell, K.C., for the appellants.
McKay, K.C., for the respondents.

1905
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1906 On Mtli June, 1905, a re-hearing was ordered, the court
intimating that the re-hearing should he upon the whole 

***Ki'' Co.i aee> *,l|t drawing the attention of counsel specially to the 
spkkks case Muson v. Town of IJelerlmrough (1), and to the com­

bined effect of the “ Ratal Vccidents Act,” and of sec. 10, 
ch. 139, R. S. 0. (1897)—the questions being as to whether 
the two actions can now be maintained, or, if not, which ouu 
must fail.

The case was subsequently settled out of court.

(15th March, 1906.)

1905 [S. C. File No. 3430.]

HAYES v. PERRY.

APPEAL from the Supreme Court of Nova Scotia. 

Dismissed for want of prosecution.

(3rd April, 1905.)

[S. C. File No. 8433.]

PATTERSON v. LANE.

APPEAL from the Supreme Court of the North-west 
Territories.

Discontinued and dismissed with costs.

(39th May, 1905.)

(1) 20 Ont. App. R. 683.
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[S. C. File No. 2484.J 1905

THE TORONTO RAILWAY id. (Hf.ikxiiaxts) .......
ANU

Affellants,

IRENE 1‘. MITCH EU. (Plaintiff) Res FONDENT.

ox AlT’KAl. fltoll THE COURT OF APPEAL Foil ONTARIO.

1 /pi iu t tvii of tniin way—Svyliyunvv—Evi/lenvv—I'imlii/ya of jury.

Where there was eoiue evidence lo suFisirt the verdict tile Suprt-me 
Court of Canada refused to reverse the tindings.

APPEAL from the Court of Appeal 1'or Ontario affirm­
ing the judgment of the trial court, which ordered a verdict 
to be entered for the pluintill' upon the findings of the jury.

Tlte judgment of the court was delivered by

Davies, J.—1 am not able to say that there was not evi­
dence before the jury from which reasonable men might not 
have found the verdict they did. Part of that evidence 
consisted in the plan lieforc the trial court shewing the 
street where the accident occurred and the relative posi­
tions of the cross-streets, the ear. child and the witnesses. 
Aery much depended upon these relative positions, as the 
crux of the dispute was whether the motorman could or 
ought to have seen the child start from the sidewalk to run 
across the street. These relative positions were pointed out 
by the witnesses on the plan, and the trial court and the 
jury had the full benefit of these explanations, which, it is 
obvious, we cannot have, the positions they pointed out on 
the plan not having been marked thereon.

The trial judge left the case to the jury in a comprehen­
sive charge as to which no exception is taken; he was of 
opinion that there was some evidence upon which the jury 
could find negligence against the defendants ami refused 
to non-suit. The Court of Appeal has dismissed the appeal

• 1'kesext: Sir Elzéàb Taschereau, nail Seikiewick,
1 >ames, Nesbitt amt Idinoton, J.T.
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1905 against the verdict, and we are now asked to .-ay that there
—■—' was no evidence to go to the jury and that the non-suit

Kau.wav'co. should have been granted.

MrroHKLL. The evidence is weak. 1 admit, and in some respects 
Davirs, .f. contradictory, but there certainly was some evidence to go 

to the jury, and evidence, 1 think, from which reasonable 
men might fairly draw the conclusion they did.

The appeal should, therefore, he dismissed with costs.

Appeal dismissed with costa.

Kappelle and Pain for the appellants.

Hrialnl for the respondent.

1906 [S. C. File No. 2436.]

In re ATLAS LOAN COMPANY; BELFRY v. COOK
ET AL.

APPEAL from the Court of Appeal for Ontario.

Settled out of court.

(May. 1906.)

1905 [S. C. File No. 2441.]

•M»y « BRETON v. OONTHIER hit BERNARD.•May 29.
Actio negatorio servituti* — rtouiuhirn ditch—Estoppel—Waiver of 

objection*—Evidence.

APPEAL from tlio judgment of the Court of Review, 
nt Quebee, affirming the judgment of the Superior Court.

• Present : Sir ElzAab Tasciif.bkav. < \J.. nml Girovari». 
I*avij:s. Nkrbitt nnd Idington, JJ.
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District <if Quebec. which maintained tin* plaintiff's (respond­
ent's) action with costs.

The appellant, defendant, under orders from the rural in­
spectors of the Parish of St. (lervais. County of Belleehasse, 
extended a boundary ditch on the line between his farm and 
Bernard's so as to drain some low lands in the rear of these 
lands where Spring and Kali floods formed a pool of surface 
water. Bernard paid his share of the work and apparently 
acquiesced in the order of the inspectors, but later on 
brought an action nrgaliiriii xrrvihttix against Breton on the 
grounds that the extension of the ditch bad the effect of 
flooding his lands, that the inspectors acted without author­
ity and that he bad never consented that his lands should 
he injured by draining the pool over them. The Superior 
Court set aside the order of the inspectors, ordered the ex­
tension of the ditch to Ire tilled in and condemned Breton 
to pay $lu damages ami all the costs. This judgment was 
affirmed by the Court of Review (Pelletier, .1.. dissenting) 
by the judgment appealed from.

Belleau, K.C., for appellant.
iStuart, K.C.. and Bedard, K.C., for respondent.

The appeal was allowed with costs of the appeal to the 
Supreme Court of Canada and in the Court of Review, and 
the action was dismissed with costs, Nesbitt and Idington. 
,1,1., dissenting.

The only notes of reasons for judgment wore delivered 
by the dissenting judges, as follows:—

Nesbitt, J. (dissenting.)—In this action the parties are 
neighbours, and the dispute is whether the plaintiff is bound 
to submit to a ditch which was dug by the defendant on the 
boundary line between the plaintiff’s and defendant’s land, 
and for which the plaintiff contributed $12.

The article in the Municipal Code under which a bound­
ary ditch is dug is 420: such a ditch is for drainage between 
two parcels of land. When the draining is of several parcels

1905
Huston

(loNTHtsa 
in i

Mkhnahii.
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1906
Breton

(J iNTHIRR 
DIT

Bernard. 

Nkhbitt, J.
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art. 86Î govern*. In this cane the council ' set the
rural inspectors in motion who made a report in favour of 
a line ditch, hut it is argued that the point lixed of neces­
sity drained a pond of seven acres in length and about an 
acre in width, and so in the result created a watercourse.

There seems no doubt hut t’ at the proper steps were not 
taken to establish a watercourse, and the ease is put upon 
the ground of the eon-ent of the plaintiff evidenced by a 
letter from a notary consenting to the award of the rural 
inspectors, and the payment of the $18 with a knowledge of 
the work done.

An examination of the evidence shews. I think, that 
the plaintiff never in fact consented to more than a line 
ditch and, as the so-called consent cannot operate as an 
estoppel as the defendant’s position was in no way altered by 
the letter, I think he is entitled to contest the imposition 
of a serious servitude on his land. I think, having regard 
to the uncertainty of the inspectors’ award, that it was of 
doubtful validity even if jurisdiction existed in them to make 
direction as to a line ditch. And the terms of the letter 
are confined to a ditch such as the inspector could award, 
and not to go beyond.

I would affirm the judgment helow and dismiss the 
appeal.

Idixcton, J. (dissenting.)—It was not competent for 
the inspector to act upon the instruction of the council.
11 is authority must come from one of the parties direct by 
art. t2l) of the Municipal Code. And if the report made 
in the ease in question is to he treated as at the request of 
one of these parties, then the servitude it prescribes is such 
as he had not authority for to prescribe. He had no right to 
prescribe a ditch that would create a watercourse having 
a large area of land beyond that of these owners. That, 
the council alone had the power to make provision for, hut 
did not here.

Again the ditch that is to he prescribed by an inspector 
should be defined b >th as to depth and width. This inspee-

A/^^
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tor admits lie did not observe the matter with sueh care |y08
that he eould define the capacity of the ditch to be dug or ------
have regard to the limits of his jurisdiction as an inspector. K^rnw 
Mr. Justice Langelier, who alone dissents from the four lir.sTHiKK 
other judges who have passed upon this matter, observes iiuhsaho. 

this want of direct authority under art. 420, but does not jD1JI0TUH ,, 
to my mind satisfactorily dispose of it.

Bringing in the Mackenzie letters does not help. It 
does not give jurisdiction if it had not existed. It must be 
treated as an adoption of what a third party without juris­
diction had said might be done. And thus treated it is 
not an agreement, as there was not that accord with the 
other party to make it so. And as a voluntary license it 
was revocable and was revoked when this appellant tried to 
go beyond what respondent says and I believe understood 
it to mean.

I think the learned trial judge and the Court of Review 
decided rightly, and that the appeal should be dismissed 
with costs.

Appeal allowed with costs.

Solicitors for the appellant; Belleau. Belleau and Belleau.

Solicitors for the respondent ; Bedard and Chalouel.

[S. C. File No. 2443.] 1905

THE TORONTO RAILWAY CO. v. MFNRO et al.

APPEAL from the Court of Appeal for Ontario.

Settled out of court.

(31st May, 1905.)
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[S. C. File No. 2444.]

FITZGERALD v. WALLACE.

APPEAL from the Court of Appeal for Ontario. 

Dismissed with costs.

Davies, J., handed down a memo, that he concurred for 
the reasons given in the Court of Appeal.

(13th June, 1905.)

APPEAL from the Court of Review, at Montreal. 

Settled out of court.

(26th April, 1905.)

[S. C. File No. 2446.]

WEN TWORTH v. THE ACADIA LOAN CORPORATION- 

APPEAL from the Supreme Court of Nova Scotia 

Dismissed with costs by consent 

(October, 1905.)

[S. C. FUe No. 2445.]

WARD v. THE MONTRE A . COLD STORAGE AND 
FREE7 JO CO.
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[S. C. File No. 2447.] 1906

THE UNION BANK OF CANADA v. BRIGHAM et al.

Elocution of witl—Miamanagemciit of rotate—Fraud ugainat creditora 
of bcHrfiriarg.

APPEAL from the Court of Appeal for Ontario.

The appeal was allowed with costs of all parties to he 
paid bv the defendants T. U. Brigham and I. Brigham, as 
per memorandum in judgment of the court delivered by 
Idington, J.

The learned judge, in his notes, set out the circum­
stances under which the executors of the late C. J. Smith, 
of Ottawa, Ont., proceeded to the winding up of his estate 
by forming a joint stock company in which each of the bene­
ficiaries took stock in proportion to their interests under 
the will, Isaac Brigham, one of the beneficiaries, being then 
on military service in South Africa, agreeing to the arrange­
ment made, in reply to a letter explaining the, proposition, 
in rather indefinite terms, by sending to his brother, T. 
George Brigham, at Ottawa, a cablegram simply saying 
“ Yes.” He then shews how the manipulation of the assets 
so complicated the situation, after the organization of the 
company, in a manner so detrimental to the interests of 
creditors of Isaac Brigham, that the proceedings should be 
declared fraudulent and void as against these creditors, and 
states the terms in which the judgment appealed from 
should, in consequence, be varied, the costs of all parties 
to the appeal being ordered to be borne by George and 
Isaac Brigham.

Appeal attoired with costs.

(1st May, 1!)06.)

(Ed. Note.—Lent to mipeal was refused by the Privy Council. 
27th Feb., IflOT.)
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1905 [S. C. File No. 2448.]

MOW:AN v. THE BRITISH YUKON NAVIGATION 
COMPANY.

APPEAL from the Supreme Court of British Columbia. 

Not prosecuted.

(18tb May, 1905.)

1906 [S. C. File No. 2452.]

THE TORONTO HOTEL CO. v. SLOANE et al.

Contract—'inapplicable conditions—Action for quantum meruit.

APPEAL from the Court of Appeal for Ontario, affirm­
ing the judgment entered for the plaintiffs at the trial upon 
findings of the jury in their favour in respect to the value 
of work done in the construction of a hotel under a contract 
that had been abandoned on account of the conditions of the 
walls and ceilings being, as alleged, unfit for carrying on 
the work.

The appeal was dismissed with costs.

(fith November, 190fi.)

[S. C. File No. 2454.]

THE JOHNSON’S CO. v. WILSON et al.
Appeal—Juri.tlU-tion—Action en bornage—Order for expertise— 

Final judgment.

MOTION to quash an appeal from the judgment of the 
Court of H ug’s Bench, appeal side, Province of Quebec,

» Present : Fitzpatrick, C.J., and Girouard, Davies, Idinoton 
and Maclennan, JJ.

1906
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slitting aside the judgment of the Superior Court, District 190ti
of St. Francis, with costs and ordering expertise. ■

Johnson’sCo.

The appellants brought the action for the establishment \v,u,0N rr aL. 
of the boundary between their lands and the lands of the 
respondents in the township of Coleraine, County of Mcgau- 
tic. At the trial, Lemieux, .1., ordered the boundaries to be 
settled according to the original plans of survey and sub­
division of the townships of Ireland and Coleraine, the 
division line to commence at a post indicated on one of the 
plans and to be run on a course parallel with the old line 
shewn as the boundary between Ireland and Coleraine.

On an appeal by the respondents, the Court of King’s 
Bench considered that the line between lots 9 and 10 in range 
“ B,” of Coleraine, as laid out on the ground upon the origi­
nal survey of that township, was intended to serve as the 
guiding line for the establishment of the other side lines, in­
cluding those of the lands in question, and, by the judgment 
appealed from, the judgment of Mr. Justice Lemieux was set 
aside, the case remitted back to the trial court and it was 
ordered that experts should establish the course of the 
line between said lots 9 and 10 to serve as the base for 
de. ermining the division line between the lands in question 
in the cause, and that, upon the report of the experts, such 
further order should be made in the Superior Court as to 
law and justice might appertain.

On the appeal by the plaintiffs to the Supreme Court of 
Canada, the respondents moved to quash the appeal for want 
of jurisdiction on the grounds that the action did not affect 
the titles to the lands, and that the judgment of the Court 
of King’s Bench was not a final judgment within the mean­
ing of the provisions of the Supreme and Exchequer Courts 
Act limiting the jurisdiction of the court in regard to 
appeals.

Gilman, K.C., for the motion, cited Molson v. Barnard 
(1), The Emerald Phosphate Co. v. The Anglo-Continental 
Guano Works (2), and Chamberland v. Fortier (3).

(1) 18 Can. S. C. R. 622. (2 ) 21 Can. S. C. R. 422.
(3) 23 Can. S. C. R. 371.
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1906 Lafleur, K.C., for the appellants, was not called upon for
—•—' any arguments.

Johnson’s Co.

Wilson etal. The Court dismissed the motion with costs.

Motion dismissed with costs.

Ed. Note.—Iu W illson v. The tihawinigan Carbide Co. (37 Can. 
8. C. It. 535), this ease was referred to by Girouard, J., at page 538, 
as follows : “A final judgment (jugement définitif), is not neces­
sarily the last one of the court, for we have held frequently, and 
more particularly in the recent case of Johnson’s Company v. 
Wilson, that the whole issue between the parties might be finally 
disposed of by a judgment which is not the last one.”

\

1906 HEARING ON THE MERITS.

•Nov^lR6' t'rüun grant—Construction of deed—Prescription—Instructions for 
original survey—Surveyor’s report—Plans and field notes—Loca­
tion of boundary line—Evidence—Findings by trial judge.

The hearing of the appeal, upon the merits, came on;—

Oilman, K.C., for the respondents, renewed the motion 
to quash the appeal, but the court ordered the hearing upon 
the merits to proceed. A motion was also made by him to 
substitute the American Asbestos Company as respondents, 
which was spoken to by both parties and the question re­
served as to whether or not the company could be thus sub­
stituted or merely added as parties on the appeal.

Stuart, K.C., and Lafleur, K.C., for the appellants.

Gilman, K.C., and Boyd for the respondents (MacMaster 
with them).

The court heard the parties on the merits of the appeal, 
and on the motion to substitute or add new parties and, on 
a subsequent day, allowed the appeal with costs and restored 
the judgment of the trial judge.

• Present : Fitzpatrick, C.J., and Girouard, Idinoton, Mac- 
lennan and Duff, JJ.



SUPREME COURT CASES. 359

The judgment of the court wan delivered by 190g
The Chief Justice.—The plaintiffs' predecessor was, 

grantee from the ( rown of lot 31, range H., Township of t>. 
Coleraine, and the defendants' predecessor was grantee from WnewerAL, 
the Crown of lot 32 in the same range. These lots a " 
one another, the easterly limit of lot 32 being the westerly 
limit of lot 31. The northerly end of this common limit is 
fixed; and the question between the parties is what (on the 
true construction of the Crown grants, through which the 
parties derive their respective titles) is its course from this 
point.

It is not disputed that the description in the grants re­
fers to the survey of the range in question made in 18(17 by 
one Poudrier; in other words, lot 31 granted to the plain­
tiffs’ predecessor and lot 32 granted to the defendants' pre­
decessor, are respectively lots 31 and 32 of this range as 
surveyed bv Poudrier in that year. The first paragraph of 
the instructions delivered to Poudrier was as follows:—

You will next proceed to the survey of the St. Francis Road, 
in the Township of Coleraine, and lay off a range of lots on both 
sides thereof, of the perjiendicular breadth of 13 chains each, poured 
and numbered from the east towards the west, commencing at the 
point where the road intersects the S. W. line of Thetford ; the 
range on the north side to be called A., and the range on the south, 
range R., the side line of the lots to run automatically north 10 
degrees east and south 10 degrees west, both ranges terminating at the 
established S. R. outline of the Township of Ireland run by D. P. S. Frs.
Fournier in 1822. and with which the line run by Mr. Blaieklock, as the 
N.W. limit of Mr. Glover's mining lot is expected to coincide,—should 
they not, you will carefully establish the difference, and also the 
distance from your point of intersection to the N. E. limit of said 
mining block, and course thereof.

You will in any case adopt the old line as the true limit of the 
Township of Coleraine as erected by letters patent in 1861.

Poudrier having executed the survey, in due course re­
turned to the Department of Crown Lands his field notes, 
accompanied by his report ; and a plan of the survey appears 
to have been made an official record of the department on 
the 28th of January, 1867.

In his report Poudrier thus refers to the method fol­
lowed by him in laying out range R. :—

31
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1906 J’a* ensuite procédé à diviser les lots des rangs A. et B. eur
—,—- le chemin de 8t. François en adoptant la direction de la grande ligue

Johnson's Co. séparent les townships de Ireland et Coleraine iniiuelle distance 
Wilson kt al. j'n* divisé en trente deux lots de treize chaînes de front perpendicu­

laire, à l'exception du premier lot qui a une largeur de 15 chaînes t$7 
Thi.Chiet u,llille6,"

JUSTIOI.

This passage, read in conjunction with the paragraph 
quoted above from the instructions, in my opinion leaves no 
room for doubt:

(lj That lot 112 (according to Poudrier's survey of range 
li.) has for its western limit the town line between Cole­
raine and Ireland;

(2) That it is a lot having1 a perpendicular width of 13 
chains; and

(3) That its easterly limit is a line parallel to the town 
line referred to.

If this view be correct it is sufficiently obvious—anil upon 
this indeed the parties to the litigation are in agreement— 
that the only point at issue is the true location of the town 
line between Coleraine and Ireland.

This, in my opinion, for the reasons put by the learned 
trial judge, so fully and clearly as to make a further state­
ment of them superfluous, is by the evidence shewn to he 
the line ascertained by Mr. Addie. the plaintiffs' surveyor.

The court of appeal has taken a view different from that 
of both parties respecting the method to be pursued in ascer­
taining the limit in question; and has held that it is to be 
determined by drawing through the fixed end of it a line not 
necessarily parallel to the town line referred to—hut parallel 
to the line of division between lots 9 and 10 of range li­
as established on the ground by Poudrier in 1867; and has 
remitted the action to the Superior Court with directions 
that the lust mentioned line shall be ascertained by the sur­
veyors appointed by the parties, and the limit in dispute 
fixed accordingly.

This Court which — with great respect to the court of 
appeal — I do not think can he sustained, appears to he 
based mainly upon the following passage which appears in 
the instructions delivered to Poudrier:
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And in order to establish a guide line for tin* course of the side-lines 
aforesaid, you will from your lot posts aforesaid, ou the road between 
Nos. Ill and 11, run the side-line between the said lots N. 10 E. JohnsonsCo. 

astronomically to its intersection with the rear line afores: l. planting Wilson kt ac. 
a stone boundary and post which you will inscribe with tl number of ,j.HI( qhibk 
the lot and range A. ,Tvaries

It is conceded that Poudrier did not establish the line 
projected in this instruction ; nor indeed any line upon tin- 
course there laid down; and moreover that the course in­
dicated was impossible as a guide for the direction of the 
lines of division between the lots into which the range was 
to be divided, lint it is said that lie did establish the divi­
sion line between lots !l and 10. and it appears to have been 
assumed that this was done for the purpose of laying down 
upon the ground a line which should afford such a guide.

I cannot find any evidence which seems to support this 
latter view. The simple point is this: Is lot 32, conveyed 
to the appellants' predecessor in title through the original 
grant from the Crown, a lot having for its easterly boun­
dary a line parallel to the boundary between lots !) and 10. 
or a lint* parallel to the town line? The passage quoted 
from Poudrier's report shews that the town line furnished 
the course which governed the course of the lines of divi­
sion between all the lots into which he sub-divided the range.
Poudrier moreover planted posts at the intersection of the 
lines of division with the St. Francis Road. How was the 
true location of the points of intersection ascertained? Ob­
viously (considering that the lots were to he of 13 chains 
perpendicular width), by first ascertaining the line of divi­
sion: this line of division in each case being simply a line 
drawn parallel to the town line at a given perpendicular 
distance from it; that between lots 31 and 32 being distant 
13 chains; that between 30 and 31, twice thirteen chains : 
and so on. The location of the limit between lots 9 and 10 
could lie ascertained in the same way and only in the same 
way. In other words, the posts referred to fixed upon the 
ground the termini of a series of division lines drawn through 
these posts parallel to the town line: thereby furnishing the
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1906 data for running these division lines without any necessary 
reference to the line between lots 9 and 10.

Johnson sCo.

Wilson «TAU That a purpose was served by the establishment on the 
The Chief ground of the line between lots 9 and 10 is plain enough 
Justice, when one looks at the plan. The southerly boundary of the 

range was to be parallel to the general direction of St. 
Francis Road. The road, at a point almost coinciding with 
its intersection with that line, diverges in a northerly direc­
tion, and since the rear boundary of the range must take a 
corresponding direction, it was obviously desirable that a 
monument should he fixed marking the point of divergence 
on that boundary. i

For these reasons, I think the learned trial judge pro­
ceeded rightly in regarding the direction of the boundary 
in question as governed by the direction of the town line, 
and the appeal should be allowed and the judgment of the 
Superior Court restored.

Appeal allowed with costs.

Solicitors for the appellants; Brown £ Macdonald. 

Solicitors for the respondents; Gilman £ Boyd.

IS. C. File No. 2455.1

McINERNY v. THK KENNEDY ISLAND MILL CO. 

APPEAL from the Supreme Court of New Rmnswick.

The appeal was dismissed with costs, the decision in the 
case of Finale v. The City of Montreal (1), being followed.

(23rd February, 1906.)

(1) 32 Can. 8. C. R. 335.
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[S. C. File No. 2456.]

THE NATIONAL MANUFACTURING CO. v. 
SHARPENS et al.

APPEAL from the Exchequer Court of Canada.

Dismissed without costs by consent of the parties upon 
a settlement arrived at during the argument.

(9th March, 1906.)

[S. C. File No. 2458.]

THE INTERNATIONAL HARVESTER CO. v. GRAHAM. 

APPEAL from the Court of Appeal for Ontario. 

Dismissed with costs.

(6th April, 1906.)

[S. C. File No. 2459.]

BLACKSTOCK v. RITCHIE.

APPEAL from the Court of Appeal for Ontario.

Upon suggestion and consent died by the parties, there 
having been a settlement made out of court, the case was 
struck from the roll and an order made that the judgment 
of the court below should he varied by directing that no 
costs should be payable from the commencement of the 
proceedings by either party to the other, and that the appeal 
to the Supreme Court of Canada should, otherwise, be dis­
missed without costs.

(6th and 16th November, 1906.)

See Weddell v. Ritchie (1). Toronto General Trusts Corpora­
tion v. Central Ontario Railway Co. (2).

(1) 10 Ont. L. R. 8. (2) 10 Ont. L. R. 347.

1906
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1906 (S. C. File No. 2462.J

SPIXDLER v. FAKQUHAR.

iShipping — Charter-party — Condition to load and proceed with 
dinputch—Ihiuy—Loan of cargo—Recovery of freight—Action.

APPEAL from the Supreme Court of Nova Scotia (38 N. 
S. Rep. 183), dismissed with costs for the reasons given in 
the court below.

Mr. Justice Davies delivered a note to the effect that 
lie agreed with the reasons gjvun by Townshend, J. (38 N. S. 
Rep. at p. 197) in the court below.

[S. C. File No. 2474.1

R ITCH IF. v. WEDDELL.

APPEAL from the Court of Appeal for Ontario.

Upon suggestion and consent filed by the parties, there 
having been a settlement made out of court, the case was 
struck from the roll and an order made that the judgment 
of the court below should be varied by directing that no 
costs should be payable from the commencement of the pro­
ceedings by either party to the other, and that the appeal 
to the Supreme Court of Canada should, otherwise, be dis­
missed without costs.

(6th and 16th November, 1906.)

See Weddell v. Ritchie (1), Toronto General Trusts Cor­
poration v. Central Ontario Railway Co. (2).

• Present : Sib Elzéab Taschereau, C.J., and Girouabd, 
Davies. Imnoton and Maclennan, J.T.

(1) 10 Ont. L. R. 5. (2) 10 Ont. L. R. 347.
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IS. C. File No. 2475.J 1906

GAGNON v. CYR.

APPEAL from tlie Supreme Court of New Brunswick. 

Dismissed with costs.

(23rd February, 1906.)

[S. C. File No. 2476.] 1906

ELLA M. BURKE AND OTHERS (Defendants)..........‘^Nu».’»16
AND Appellants,

SAMUEL .7. RITCHIE (Defendant)............Respondent;

IN THE MATTER OK THE TORONTO GENERAL TRUSTS 
CORPORATION (PLAINTIFFS) AGAINST THE CENTRAI,
ONTARIO RAILWAY COMPANY AND OTHERS (DEFEND­
ANTS).

On Appeal from the Court of Appeal for Ontario.

Agreement for delivery of bonds—Mistake.

In the action by the corporation against the railway company a 
reference was made to the master to decide the ownership of 
certain bonds of which Burke, one of the defendants, had become 
purchaser at a judicial sale in the course of litigation between 
the appellants and the respondent. They had executed an agree­
ment providing that, on payment of $5,000, the price of adjudica­
tion, and a judgment for $67.000 against Ritchie, the* bonds 
should be transferred to him. Ritchie contended that only $5,(MX) 
was to be paid, and that after he had signed the agreement he 
discovered the mistake in its provision for payment of the larger 
sum. The Master decided that Ritchie was entitled to the bonds 
upon payment of the smaller sum. His ruling was reversed by 
Meredith, C.J., but was restored by the judgment of the Court of 
Appeal.

•Present: Fitzpatrick, C.J., and Girouard, Davies, Iding-
ton and Duff, JJ.
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Held, reversing the judgment appealed from, that upon a correct 
view of the evidence, the judgment of Meredith. C.J., was right 
and should be restored.

APPEAL from the judgment of the Court of Appeal for 
Ontario, which reversed the judgment of Meredith, C.J., 
setting aside the ruling of thé Master, on a reference, decid­
ing that the respondent was entitled to certain bonds in 
question upon the payment of $5,000 only.

The circumstances of the case are stated iu the judgment 
now reported.

She pipy. K.C., and Bladaiocl\ K.C., for the appellants.
Hellmuth, K.C., and ■/. II. Muss, for the respondent.

The following opinions were delivered:

The Chief Justice (oral),—1 am of opinion that this 
appeal should be allowed with costs, and that the judgment 
of Mr. Justice Meredith should be restored.

(I i Ro l ard, J.—This is another instance which illustrates 
that a lawyer is often a poor adviser in his own case. The 
late Judge Burke, here represented by the appellants, dic­
tated a deed of compromise or settlement underhand of 
quite a large numlier of lawsuits anil proceedings pending 
between himself and the respondent, both in the Province 
of Ontario and the State of Ohio. It is not necessary to 
make any special reference to these cases to determine the 
present appeal. He says, in his deposition, that they were 
all settled and to be discontinued, and that the option 
stipulated by the respondent that Burke would transfer the 
two hundred and twenty-five bonds of the Central Ontario 
Railway to himself or his assignee, was to be exercised on 
on or before the first of January, 1903, only on the payment 
of $5.001) and $70,000, the $5,000 being the amount paid 
by Burke for the said bonds at auction, and the $70.000 
being the amount of one of the judgments, in principal and 
interest, obtained in the Circuit Court of Summit County. 
Ohio, against the respondent and his wife. On the con­
trary, the respondent swears that the amount was only 
$5,000.
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The argument has been full and lengthy and was pre­
sented bv able counsel on both sides, and at the end of the 
four days it occupied, 1 confess I was far from having formed 
a comprehensive view of the case. Al ter serious deliberation, Retenue 
1 have, however, arrived at the conclusion that the judg-tiiaouAau, J 
ment of Mr. Justice Meredith should prevail and should 
not have been disturbed by the Court of Appeal.

The agreement, indeed, is not as clear as it could Ire, 
especially in view of the other papers made and signed 
simultaneously, where Burke admits that the judgment 
obtained in Summit County Court had been fully satisfied 
and settled, being the judgment which led to the exacting 
of the payment of the $70,000 above mentioned. If instead 
Burke had merely stipulated in the deed that $5,000 and 
$70,000 should be paid to him, without mentioning the 
judgment, his case would undoubtedly be more clear. How­
ever, we must endeavour to find out the intention of the 
parties from the terms of the agreement.

As a matter of fact, no money was paid by the respond­
ent and none was due, as he had yet a long delay of several 
months to provide the same. These discharges were made 
and signed only to discharge the judgments, and not the 
conditional indebtedness, which remained exigible, as pro­
vided for in the deed of settlement, that is, when the re­
spondent would exercise his option in due time and demand 
the delivery of the $225,000 bonds.

As this case is not one of mutual mistake, the settlement 
is the only document which can help us in determining its 
meaning, and, in this respect, I believe there cannot be any 
doubt, as remarked by Mr. Justice Meredith.

In the first place, Burke declares that he is desirous to 
have the said Summit judgment or decree cancelled or 
assigned to some person to be named by the respondent 
upon the following consideration ;—

That the said party of the second part shall and does hereby 
undertake and promise to pay the said party of the first part the 
consideration which be paid for the said two hundred and twenty-

S«7

190b
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live bonds ul auction, to wit, five thousand dollars, and interest 
I hereon 1'iorn the date of the sale thereof, and that he. the said Ritchie, 
will also pay to the said party of the first part the amount of said 
decree rendered in favour of the first party in the said Circuit Court, 
and which action is now pending in the Supreme Court, to wit, 
being, with interest up to the time of the said decree, about the 
sum of seventy thousand dollars, with interest thereon from the 
vendition of said decree up to the time of payment.

And, in the next paragraph, it is declared that the said 
transfer would be made,

uiMHi piiyuieut of the said $5,000 and interest thereon, and the 
amount of the decree so rendered in the Circuit Court of Summit 
( 'aunty, Ohio.

And, further on, the parties declare “ that the indebted­
ness above described ” shall be paid on or before the 1st 
January, 1903, with interest thereon. And, further on 
again, the parties refer to this “ payment of the indebted­
ness above mentioned.”

After this settlement, Burke could not resort to his 
judgment or decree to enforce the payment of the sum of 
money it represented, either against the respondent or his 
wife. It was discharged and settled to all intents and pur­
poses and the settlement was substituted for the said judg­
ment. It matters not whether the settlement had been 
profitable to the respondent or not; he was the best judge 
of his own interests, and his dealings connected with this 
litigation shew that he was a shrewd business man. There 
was no fraud that 1 can see on either side, and the Court 
of Appeal has not found that there was any. The mistake 
of one of the parties is not sufficient to void a contract of 
this character.

I am not prepared to say finally that the respondent 
has not made a good bargain. He got full release from 
the Summit decree, not only as far as he was personally 
concerned, hut also, against his wife, and relinquished the 
lien which Burke had acquired on her property to an amount 
much larger than was necessary to secure the payment of 
the decree in principal and interest. He was not bound to

36B
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UlKOUABI), J.
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pay the amount of this judgment, except in one ease,—if jgofi 
he wislied to exercise the option stipulated. The respond- '—-— 
ent has tendered only $5,000, and 1 believe that this tender Be“1 
was insufficient. Krrcma.

I . . ,, Oibovakd, JIn my opinion, the appeal should lie allowed and the
judgment of Mr. Justice Meredith restored with costs.

Davies, J.—I am of opinion that this appeal should be 
allowed and the judgment of Meredith, j., restored. 1 
should have been well content to have rested my opinion 
upon the very clear and, to my mind, conclusive reasoning 
of that learned judge, without an additional word.

But the conclusions reached by the Court of Appeal for 
Ontario in reversing that judgment seem to me to require 
some explanation of my inability to concur in them. It is 
therefore absolutely necessary that a short statement should 
lie repeated of the more prominent facts which led up to the 
agreement as to the meaning of which the contest in this 
appeal turns.

This agreement was the culmination of bitter and pro­
tracted litigation between the parties Burke and ltitchie, 
m the courts of the United States for a number of years. 
Proceedings had been taken at one time in the United 
States District Court for the Northern District of Ohio, 
by one James B. McMullen, and another against Ritchie,
Burke. Rayne, Cornell and others, alleging the recovery 
of a judgment by them against Ritchie in Ontario, but that, 
owing to the latter’s insolvency, they were unable to realize 
anything from their judgment, and further alleging that 
Ritchie was entitled to the equity of redemption in certain 
bonds and stocks pledged by him with his co-defendants, 
and asking to have an account taken of Ritchie’s indebted­
ness to such parties, and that the securities held by them 
respectively might be sold and any balance after deducting 
Ritchie’s indebtedness be paid over to the McMullens on 
account of their judgment against Ritchie.

An account was subsequently taken and it was found 
that Ritchie was indebted to Burke in $369,023.03, and to

c.—24
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the other defendants in larger amounts, and subsequently 
the bonds, stocks, and securities were sold by order of the 
court and each of the defendants purchased the securities 
respectively pledged to him and credited the purchase 
money upon the amounts found due them respectively.

In Burke’s case the balance found due to him by Ritchie 
after crediting the proceeds of the sale of the securities he 
held was $57,192, and for that amount judgment was en­
tered for Burke and execution awarded him.

The sale of these securities was afterwards confirmed, 
ratified and made absolute by the court.

In 1900, Ritchie and his wife instituted proceedings in 
the Circuit Court of the United States of America for the 
Northern District of Ohio against Burke and the other 
parties to the suit of McMullen v. Ritchie, for the purpose 
of having the judgment therein and the sale of the securities 
thereunder vacated and set aside.

The defendants demurred to Ritchie’s bill and their 
demurrer was sustained, whereupon Ritchie appealed to the 
United States Circuit Court of Appeals, and this appeal was 
standing for argument at the time the agreement in ques­
tion was made.

Ritchie was also the appellant in another appeal to the 
Supreme Court of the State of Ohio from a judgment which 
Burke had obtained against him and his wife in the Circuit 
Court of Summit County in September, 1900, for the sum 
of $07,086.92, being the amount of the balance of the debt 
and interest which Ritchie owed Burke and which judgment 
declared that certain bonds, stocks and securities in the 
hands of Cornell’s executors, and which were claimed by 
Mrs. Ritchie as her own, should in equity be appropriated 
to the payment of the $67,000 due by Ritchie to Burke, 
and directed the Cornell executors to sell a sufficient amount 
of such securities to pay off Ritchie’s indebtedness to Burke.

The Cornell executors were of course parties to these 
proceedings and judgment, and from this judgment Ritchie
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also appealed to the Supreme Court of Ohio, and this appeal jgqg 
also was standing for argument at the time the agreement '—1— 
now in litigation was entered into. Bcrk«

Ritchir.
As matters therefore stood when the two parties met Da”~ , 

on the 10th March, 1003, to make a settlement. Burke held 
two judgments in his favour, one declaring the purchase 
by him of the stocks and securities before mentioned to be 
valid and adjudging the balance of $57,000 odd with interest 
to be still due to him, and the other and later judgment in 
the Summit Court of Ohio awarding him judgment for the 
$57,000 with interest increasing the amount to $07,000, 
and adjudging him equitable execution against the Cornell 
stocks claimed by Mrs. Ritchie and directing these stocks to 
be sold to satisfy the judgment.

Ritchie on the other hand had appealed from both 
judgments and both appeals were standing for hearing.

These proceedings and appeals necessarily formed clouds 
upon the title of the securities which Burke had purchased 
and U]x>n those which Mrs. Ritchie claimed as hers, and of 
course prejudiced their sale or disposition as notice of the 
proceedings had been very widely circulated amongst fin­
ancial men.

Under the circumstances the two men came together 
and the agreement of the 10th March, 1902, was entered 
into.

The question involved in this appeal is whether, by this 
agreement, Ritchie became entitled to 225 bonds of $1,000 
each of the Central Ontario Railway Co., with the coupons 
attached, which bonds Burke had previously purchased at 
the judicial sale for $5,000, on re-payment to Burke of the 
$5,000 without interest, or whether he had to pay Burke, in 
addition to the $5,000, a further sum of about $70,000, being 
the balance of the original deb1 with interest due by Ritchie 
to Burke and secured by the judgments previously referred 
to.

The recitals in the agreement, as well as its operative 
part, do not seem to me to leave this question open to any
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1906 doubt. They are clear, and provide for the payment of 
—1—' both sums to Burke by Hitchie before the latter could exer-

rise his option of purchasing the bonds.
RlTCHII.

Davim, .1. It seems also to be clear beyond doubt that the courts 
cannot rectify the terms of the agreement and make them 
conform to what is alleged to have been the real under­
standing of the parties for several reasons. Such rectifi­
cation could only be made when the evidence was such as 
enabled the court to find that the agreement as signed did 
not express the real meaning of the parties, and further that 
the minds of the parties were ad idem to the proposed 
rectification, and such evidence must be cogent and conclu­
sive. The statement of claim herein only submitted that 
the contract as proved really meant what Ritchie contends 
for and did not make any charge of fraud or of mutual 
mistake or ask for any rectification.

No one could successfully contend that there was such 
cogent and conclusive evidence as would justify any rectifi­
cation, and the question at issue was, therefore, reduced to 
the simple one of the true meaning of the written agreement.

The judgment appealed from professed to have found 
such true meaning to have been in accordance with Ritchie’s 
contention from the latter clause of the agreement, which
says:—

And that any action now pending in any court between the par- 
ties, except in regard to the decrees of the Circuit Court of Summit 
County, above mentioned, shall be dismissed by the plaintiff and all 
errors released so that thereafter from no existing cause whatever 
shall any litigation of any kind be instituted by one against the 
other for the ownership of any stock held or owned by either in 
any company or corporation in which either one or the other has 
at any time been interested.

I am quite unable to reach any such conclusion.

The decree in the Circuit Court of Summit County which 
was excepted in the above recited clause was so excepted for 
plain and obvious reasons, but for reasons quite consistent 
with the construction of the agreement and indeed with
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its plain' language requiring Ritchie to pay the amount 
secured by such decree to Burke along with the $5,000, be­
fore he could redeem the bonds. That excepted decree it 
will be rememl)ered declared two distinct things, first, that 
Burke was entitled to judgment for the amount of the debt 
then due by Ritchie to him, about $70,000, and secondly, 
that Burke was also entitled to equitable execution against 
the Cornell bonds and stocks, so called, which were claimed 
by Mrs. Ritchie, and that these bonds and stocks should be 
sold to satisfy, pay and discharge Burke’s judgment.

For reasons of his own Ritchie seems to have desired 
that, as to this particular decree in the Circuit Court of 
Summit County, he should have the option of having it 
“ cancelled or assigned to some person to be named by him,” 
and the recitals to the agreement in question expressly state 
that to be his desire and also the willingness of Burke to 
comply with it.

It seems, therefore, to me alike natural and proper that 
the latter part of the agreement providing for the formal 
releasing and satisfaction of the several actions pending in 
the courts should have excepted this special one, which it 
had been previously provided should either be cancelled or 
assigned as Ritchie might determine, and that the conclu­
sion drawn by the Court of Appeal that the election by 
Ritchie the day following the agreement to have this Sum­
mit County judgment formally satisfied by Burke operated 
to discharge Ritchie from the express obligation he had 
assumed in case he desired to redeem the 225 bonds of the 
Central Ontario Railway Co., of paying Burke the $70,000 
as well as the $5,000, is not justifiable.

The real meaning of the agreement was that all previous 
litigation should he put an end to, the formal judgments 
satisfied, one of them assigned instead of being formally 
satisfied if so desired by Ritchie, and that he, Ritchie, should 
have the right of redeeming the bonds held by Burke at 
any time before the month of January following, on pay­
ment of the real amount due Burke, $75,000, and if he 
failed so to redeem, Burke should thereafter hold the bonds
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absolutely and Ritchie should not be under any further 
obligation to pay the debt or any part of it.

The special exception, therefore, of this Summit County 
judgment in the latter part of the agreement and its formal 
satisfaction by Burke the following day at Ritchie’s request 
and in the exercise of the special right of election given to 
him by the agreement of having it satisfied or assigned, are 
not, in my opinion, at all inconsistent with the express terms 
of the agreement that Ritchio might redeem the bonds held 
by Burke, but only by paying the two amounts of $5,000 
and $70,000 due to Burke.

i

The contention that the satisfaction of this judgment 
operated absolutely to discharge Ritchie not only from the 
obligation to pay the amount of the judgment to Burke, 
which all parties concede it did, but also resulted m reducing 
the amount of the option which the agreement stipulated he 
should have in redeeming the bonds, is ingenious and, from 
one standpoint, plausible.

It fails to convince me because it is at variance with 
the express stipulation of the agreement of the parties em­
phasized by repetition that Ritchie was to have the bonds 
only on payment of both amounts, the $5,000 and the $70,000, 
and because the exception in this clause and the satisfaction 
of the judgment the day following the agreement are per­
fectly consistent with the stipulation for the redemption 
of the bonds only on payment of both amounts, the agree­
ment having provided for the satisfaction or assignment of 
the judgment as Ritchie should elect, and for Ritchie’s dis­
charge from any obligation to pay Burke the amount of 
the judgment or any part of it in case he failed or elected 
not to exercise his option of redeeming the bonds.

If, instead of electing, on the day following the execution 
of the agreement, to have the Summit County judgment 
marked satisfied, Ritchie had elected to have had it assigned 
to trustees for his benefit and that of his wife as provided for 
in the agreement, could it have been in that case success­
fully argued that such assignment operated as a payment
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on account of the option to purchase the bonds to the 
amount secured by the judgment?

That suggestion, of course, only puts the argument in 
another, but I venture to think, if possible, a still stronger 
light.

Idington, J.—I think the appeal herein should be 
allowed and the judgment of Mr. Justice Meredith restored. 
I can add nothing useful to what he has said in support 
thereof.

Duff, J.—The appellants are the executor and executrix 
of the late Stevenson Burke, who at his death was the regis­
tered holder of certain mortgage bonds constituting a charge 
upon the property of the Central Ontario llailway Co. The 
railway having been sold under a judgment of the High 
Court of Justice, the Local Master at Belleville (upon ref­
erence to him to ascertain the holders of the company’s 
bonds) found that the bonds referred to were (subject to 
the payment of $5,000 with interest from a certain date) 
the property of the respondent. This finding was, on ap­
peal, reversed by Meredith, J., but afterwards was restored 
by the Court of Appeal, from whose judgment the present 
appeal is brought.

It is admitted that on the 10th March, 1902, the appel­
lants gave the respondent an option to purchase these bonds, 
and, in substance, although the Court of Appeal has looked 
at it from another aspect, the controversy relates, I think, 
to the terms of that option; the respondent’s case being that 
under these terms the purchase price was fixed at $5.000; 
and the appellants’, that in addition to that sum the respond­
ent was, as a condition of the option, to pay the amount 
still unpaid ($69,000) on a judgment which Burke had re­
covered against the respondent in the Circuit Court of 
Summit County in the State of Ohio.

Some years prior to the date mentioned, the respondent 
borrowed from the appellant $150,000; and to secure the 
repayment of that sum assigned to Burke (among other

1906
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things) the bonds in question. As the result of a series of 
legal proceedings, the particulars of which are not material, 
the property in the bonds became vested absolutely in Burke, 
and at the date of the option Burke had, in respect of the 
respondent's indebtedness, judgments against him personally 
in various courts of the United States, all of which (as 
Madennan, J., finds in his reason for judgment delivered 
in the Court of Appeal) had then become merged in the 
judgment of the Summit County Circuit Court already 
referred to. The respondent, on the other hand, had insti­
tuted actions impcaching these personal judgments as well 
as the proceedings through which Burke had acquired a 
title to the subject of his securities, and these actions, or 
appeals arising out of them, were then pending.

In this state of affairs Burke and the respondent came 
to a settlement; and a document (which it was intended 
should express the terms of it) was executed by both of 
them. This instrument (which was dictated by Burke in 
the presence of the respondent) is unhappily framed; but 
upon the main point in controversy its language is clear. It 
provides that the respondent shall have an option to pur­
chase the bonds in question; and in unmistakeable terms 
prescribes as the conditions of the option that (within a 
given time) the respondent shall pay the sum of $5,000 and 
the amount still unpaid ($69,000) on the judgment referred 
tos It is not suggested that the respondent has ever, in the 
exercise of this option, paid or offered to pay more than 
$5,000, and in order, therefore, to make good his claim he 
must establish a case sufficient to justify the judicial rectifi­
cation of the instrument, or shew that he was relieved from 
the condition requiring payment of the judgment.

For the reasons given by Meredith, J., I think the evi­
dence is not sufficient to sustain the finding of the Master 
that Burke agreed to an optional sale of the bonds for the 
price of $5,000. I therefore proceed to consider whether, 
by reason of the subsequent conduct of the parties, the 
respondent can succeed on the alternative ground above 
mentioned.



SUPREME COURT CASES. 377
..... " :v'.**l

On the day tlie agreement was executed, and the follow­
ing day, four other documents were executed, all obviously 
designed to effect that which all parties aver was their in­
tention in entering into the settlement, namely—that all 
litigation pending between them should cease and that the 
respondent should be released from all subsisting judgments 
which had been obtained by Burke. One of these docu­
ments, admittedly executed on the second day. was a formal 
acknowledgment bv Burke that the respondent had satislied 
the judgment mentioned in the condition referred to. The 
Court of Appeal has held that the legal effect of the exe­
cution of this acknowledgment was to relieve the respondent 
from this condition; and that thereupon the respondent 
became entitled under the terms of option to a transfer of 
the bonds on payment, within the time prescribed, of the 
sum of $ô,000.

1 cannot agree with this view. The course of reasoning 
which led the Court of Appeal to it seems to proceed mainly 
upon the ground that the terms of the settlement, as ex­
pressed in the agreement, except from the operation of the 
settlement the judgment in question.

I do not think it necessary to express any opinion upon 
this point of construction. Counsel for the respondent 
quite properly conceded that the agreement is at least open 
to a construction in the sense opposite to that placed upon it 
by the Court of Appeal; and it is common ground that if, 
on its true reading, it does effect such an exclusion, it so 
far fails to express the intention with which it was executed.

It is manifest as well from the oral evidence of the 
parties as from the terms of the instrument, that the agree­
ment was intended to embrace two distinct subjects matter,— 
the settlement of the litigation (including the release of 
the subsisting judgment), and the granting of the option. 
Admittedly the settlement involved, as a term of it, the ex­
ecution by Burke of a formal assignment or discharge of the 
Summit County judgment; on the other hand, one of the 
plainly expressed conditions upon which the option was to 
be exercisable, was the payment within the prescribed time
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1906 of the amount still unpaid on that judgment. How then

Ritchik.

Duff, J.

are we to regard the formal discharge executed by Burke 
the day after the execution of the agreement? As imple­
menting the obligation which, whatever the true construc­
tion of the agreement, he believed he was under to give 
such a discharge as a term of the settlement, or as a waiver 
or binding acknowledgment of the fulfilment of the con­
dition.

1 confess I can see no sound reason why the terms both 
of the settlement and of the option should not be given their 
full effect and, consequently, none for holding that in per­
forming his obligations under the settlement he necessarily 
abandoned any of his rights in respect of the option.

So with regard to the view that the onus rested on 
Ritchie “ to shew that the discharge signed by him under 
the circumstances ought not to have its legal effect.” Once 
it appears that the execution of the discharge was required 
by the terms of the settlement, there seems to be nothing in 
its execution (either in point of fact or of legal effect) which 
bears upon the substantial controversy between the parties, 
namely, that which concerns the terms of the option to 
purchase as originally agreed to by Burke.

' Appeal allowed with cosh.
Solicitors for the appellants; Beatty, Blackstock, Fasten,

Riddell i Malm.
Solicitors for the respondent ; Barwick, Ayleswortli, Wright

& Moss.

1905 [S. C. File Noe. 2481, 2482.]
HALIFAX ELECTION CASES; ROCHE v. HETHER- 

INGTON ; CARNEY v. HETHERTNGTON.
APPEALS from the Controverted Elections Court dis­

missed with costs for the reasons given by Weatherbe, C.J., 
and preliminary objections to the petitions to stand dis­
missed with costs.

(1st December, 1905.)
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[S. C. File No. 2492. ]

THE CANADIAN PACIFIC RA1LWAY.CO. t. FOR­
SYTHE.

APPEAL from the Court of Appeal 1'or Ontario (10 Ont. 
L. R. 73) dismissed with costs.

None of the judges expressed any opinions except Mr. 
Justice Idington, who delivered a written memorandum to 
the effect that “ for the reasons assigned by the Court of 
Appeal,” the appeal should be dismissed with costs.

(14th April, 1906.)

[S. C. File No. 2497.]

DROLET v. LA BANQUE NATIONALE. 

APPEAL from the Court of Review at Montreal. 

Dismissed with costs for want of prosecution. 

(19th February, 1906.)

[S. C. File No. 2499.]

MARBLE SAVINGS BANK v. THE KING et al. 

APPEAL from the Exchequer Court of Canada. 

Discontinued.

(23rd October, 1905.)

1906

1905
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is. C. File No. 2506.]

ST. ANTOINE ELECTION CASE; AMES v. PLEAU. 

APPEAL from the Controverted Elections Conn. 

Dismissed witli costs for want of prosecution.

(20th February, 1906.)

[S. C. File No. 2508.]

SMITH v. THE INDIANA MANUFACTURING CO.

MOTION for special leave to appeal from the Ex­
chequer Court of Canada.

Refused with costs by Idington, J.

(21st November, 1905.)

[S. C. File No. 2511.]

BRADLEY et al. v. SAUNDERS.

Construction of Will — Executors and trustees — Power of appoint­
ment — Appeal — Jurisdiction—if alter in controversy—Special 
leave to appeal refused.

APPEAL from the judgment of the Court of Appeal 
for Ontario, affirming the decision of the trial judge.

This case arose from a provision in a will appointing two 
brothers of the testator executors and trustees, that “in

• Present : Seixiewick, Gibouabd. Davies and Maclennan, JJ.
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the event of the death or inability or refusal to act of either 
of said trustees, then my surviving brothers and sisters, or 
a majority of them," should have power of appointment.

After the testator’s death, the executors named obtained 
probate of the will and three months later one of them died.

A year after his death, a majority of the brothers and 
sisters surviving appointed the plaintiff executor and trus­
tee in his place.

The surviving executor refused to recognize such appoint­
ment, claiming that the power could only be exercised in 
case of the refusal or death at the time of the testator’s 
death.

1906
BKADUl

«T AL.

-Sai mucks.

The plaintiff (respondent) brought an action to have 
it declared that he was a tnistee under the will, and for 
a mandatory order to compel the surviving trustees (appel­
lants) to permit him to assist in administering the trusts.

The trial judge held that the plaintiff was properly ap­
pointed, reserving all the other issues. The Court of Ap­
peal for Ontario affirmed his judgment.

MOTION to quash the appeal for want of jurisdiction 
on the ground that there was no title to real estate involved 
and that the case was not, otherwise, appealable to the Su­
preme Court of Canada under the provisions of the Supreme 
and Exchequer Courts Acts and its amendments.

AyUsworth, K.C., for the motion.

Riddell, K.C., for the appellants, opposed the motion and 
alternatively asked that special leave for an appeal should 
be granted on account of the importance of the questions 
involved.

The motion to quash was allowed by the court and the 
application for special leave to appeal was refused.

Appeal quashed with costs.
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1905 [S. C. FUe No. 2513.]

•[£: THE HAMILTON BRASS MANUFACTURING CO. v.
THE BARR CASH AND PACKAGE CO.

Appeal—Special leave—Matter in controversy—Discretionary order 
—Practice.

i
MOTION for special leave to appeal from the Court of 

Appeal for Ontario.

By agreement, the appellants were to manufacture and 
sell cash and package carriers, and, after charging up the 
cost of construction, to divide the net profits with the re­
spondents, who were patentees of the articles. The profits 
were divided up to August, 1895, when appellants, claiming 
a breach of the conditions, treated the contract as ended, but 
continued to manufacture and sell.

In an action against them for an account, they pleaded 
termination of the contract ; account stated and settled ; 
statute of limitations, and breach by the respondents.

On a reference to the Master to take the accounts, he 
held that appellants were licensees and that the account 
should only go back to 1901 ; that it should be taken to the 
time of the issue of the writ, and that the contract was ter­
minated by notice after the judgment on which the refer­
ence was made.

The Mater’s report was affirmed by Mr. Justice Street, 
but the Court of Appeal held that the appellants were 
grantees and not licensees, and that the statute of limita­
tions could not be invoked; that the Master should take 
the account to the date of his report, and that it was beyond 
the scope of his functions to decide that the contract was 
at an end, and even if not, he was wrong, as the facts did 
not shew a termination.

Staunton, K.C., for the motion.
Boultbee, contra.

• Present : Sir Elzéab Taschereau. C.J.. and Girouabd. 
Davies, Idington and Maclennan, JJ.
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The motion was refused by the court on the ground that 1305
the questions in controversy upon such an appeal would noti • i i i Hamilton
justify the exercise of judicial discretion in granting an brass Manc-
order for special leave. factcriko Oo.

Harr Cash
Motion refused with costs. AM) Package

Note.—Subsequently an appeal was taken from the above judg­
ment, de piano, the appellants claiming that the pecuniary amount in 
controversy actually exceeded one thousand dollars. This appeal 
was heard by the Supreme Court of Canada, on 22ud and 23rd 
November, 1906, and, on 11th December, 1906, the appeal was al­
lowed in part without costs. See 38 Can. S. C. R. 217.

(S. C. File No. 2514.]

HANSON BROTHERS et al v. BE1QUE. 

APPEAL from the Exchequer Court of Canada. 

Dismissed with costs for want of prosecution. 

(18th June, 1905.)

[S. C. File No. 2516.]

PREFONT AINE v. BE I QUE et al.

APPEAL from the judgment of the Exchequer Court 
of Canada by a creditor of the South Shore Railway Com­
pany.

Notice filed, 13th December, 1905.

On 23rd February, 1906, a suggestion was filed notifying 
the death of the appellant.

Case still pending on 1st June. 1901.
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1905 [S. C. File No. 2520.J

DARRAGH v. McCUTCHEON.

APPEAL from the Supreme Court of New Brunswick. 

Abandoned.

(tith November, 19U5.)

1906 [S. C. File No. 2526.]

JACKSON v. DRAKE, JACKSON & HELMCKEN.

Amending minutes uf judgment — Correcting error — Nuit against
partnership—.Special leave tor motion to full court—practice.

APPEAL from the Supreme Court of British Columbia.

Motion on behalf of the appellant to vary the minutes 
of the judgment allowing the appeal, made on special leave 
obtained on 2!lth May, 1906, by providing that the said 
appellant should recover the amount sued for with costs 
“ against the said respondents,” instead of “ against H. 
Dallas Helmckcn, the surviving defendant.”

The action was against a partnership, and on the appeal 
by the plaintiff, they were represented by the surviving 
partner only. In allowing the appeal (37 Can. S. C. K. 315, 
at pages 319-320) the court inadvertently directed that 
judgment should be entered for the plaintiff against the 
surviving defendant only.

After hearing counsel for the parties, respectively, the 
court ordered that the amendment should be allowed as 
applied for, without costs.

Motion granted without costs.

(12th June, 1906.)
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[S. C. File No. 2527.]

MILLER v. THE CLORE PRINTING CO.

APPEAL from the Court of Appeal for Ontario.*

After hearing counsel for the appellant and without call­
ing upon counsel for the respondents for any arguments, 
the appeal was dismissed with costs.

The judgment of the court was announced, as follows, by

Sedgewick, J.—The majority of the court do not see 
any ground for disturbing the unanimous judgment of the 
Court of Appeal in this ease.

Idington, .1., dissented.

(29th March, 1906.)

Appeal dismissed with costs.

‘V f
* l'KKSKNT : SK1K1KW1CK, (ilSOUABI), Davies and Ibisoton, JJ

[S. ('. File No. 2528.]

THE PEOPLES LIFE INSURANCE CO. v. 
TATTERSALL.

APPEAL from the Court of Appeal for Outari: 

Dismissed with costs.

1906

(15th March, 1906.)
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1906 [S. C. Files Nos. 2530, 2531.J

“March U* CASS V. COUTURE; CASS v. McCUTCHEON.
"March 16.

Appeal — Practice — Amendment of pleading* — Discretionary 
order—Procedure—Final judgment.

Whore no injustice hud been done in the refusal of leave to amend 
pleadings, the court refused to interfere with the orders made by the 
courts below in the exercise of judicial discretion and quashed the 
appeals.

APPEALS from judgments of the Court of King’s 
Bench fur Manitoba ( i4 Man. Rep. 458). reversing the 
judgment of Perdue, J., by which the orders of the referee 
in chambers, permitting amendments to the pleadings, had 
been affirmed.

The appeals involved the same question, namely, whether 
a trustee may in an action founded on breach of contract, 
made between him and a third party, to recover, on behalf 
of the cestui que trust, damages which the cestui que trust 
may have sustained where the cestui que trust, a contem­
plated joint stock company, was not in existence at the time 
of the contract, but had been incorporated before the breach 
occurred. The statements of claim were considered defec­
tive as filed, and motions to amend were made and allowed 
by the referee in chambers, whose orders were affirmed, 
on appeal, by a judge in chambers.

On further appeal, the full court reversed the orders by 
the judgments appealed from.

Motions to quash were made in both eases on the grounds 
that such judgments were not final and, consequently, could 
not be appealed from, and that they affected matters of pro­
cedure only in the courts below, and were made in the 
exercise of judicial discretion which could not lie reviewed. 
The motions were supported by

Curie, for the respondents.
Chrysler, K.O., for the appellant, in each case, contra.

* Present : Sedoewick, Oibouard, Davies. Idinoton »i"t 
MACLEJINAN, JJ.
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The motions to quash had been enlarged and were 
spoken to by counsel at the hearing upon the merits.

CoDTt'RR.
After hearing counsel on behalf of both parties, judg- 

ments were reserved, and, on a subsequent day, the court . 
dismissed the appeals with full costs. McCitchkm.

The only reasons for judgment delivered were as fol­
lows :—

Idington, ,T.—These cases involve nothing that has 
finally determined the rights of anybody.

They raise merely the question of whether or not the 
court below have exercised a proper discretion in relation 
to an amendment of the pleadings, where the court were not 
bound by any rule of law or statute to amend, and I see no 
refusal of natural justice such as might entitle us to enter­
tain these appeals.

I think, therefore, that they ought to be quashed with 
costs of appeals.

Appeals quashed with costs.

[S. C. File No. 2534.]

BIGELOW v. EASTERN TRUSTS CO. 

APPEAL from the Supreme Court of Nova Scotia 

Dismissed with costs for want of prosecution.

1906

1906

(19th February, 1906.)
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1906 [S. C. File No. 2537.]

•Apni'V THE CITY OF TORONTO v. THE METALLIC ROOF­

ING CO. OF CANADA.

Conditiona of contract — Execution of works— «Specifications—Dis­
missal of contractor—Value of work performed—Extras—Dam­
ages—Taking accouuis—Costs.

Whore the condition of a contract in regard to claims for extras 
was not complied with, the court held that no such claim could 
be allowed, but, as the contractor had been improperly dismissed, 
an alternative claim for damages was allowed.

(Eu. Note.—This case is shoutly noted at 37 Can. S. C. R. 002.)

APPEAL from the Court of Appeal for Ontario.

The question* at issue on the appeal sufficiently appear 
from the judgments reported.

Shepley, K.C., and McKeltan, for the appellants.
Tilley and Jiilinelon, for the respondents.

Sedgewick and Girouakii, .7.T., concurred in the judg­
ment allowing the appeal for the reasons stated by Davies, J.

Davies, J.—I think this appeal must he allowed in part 
and the reference to the Master to take the accounts some­
what varied.

I agree with the Chancellor who tried the ease and with 
the Court of Appeal that the plaintiffs are entitled to he 
paid for the work done by them on the whole roof under 
the contract, and to this extent I agree with the reference.

I think, however, that the argument advanced by Mr. 
Sheplcv a* to the true construction of clauses 7 and 10 of 
the contract between the parties must prevail, and that 
additional work or extras cannot be recovered by the respond-

• Present : Seihiewick, Gibouakd. Davies, Idikoton amt 
Maclennan, .TJ.
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ents against the city unless, as specified in clause Î, it is 1908
first authorized by the architect in writing and countersigned ' 
by the chairman of the property committee. The special Toronto 
exception of this particular requirement in clause 10 from Mrr'^LLI0 
the operation of that clause shews this clearly. Room no Vo.

Daviks, J ,
This being so and the respondents not having secured 

compliance with this condition precedent before doing the 
extra work for which they claim payment, that claim must 
be struck out of the reference.

But I see no reason whatever why the respondents’ 
claim for damages for living improperly dismissed, and pre­
vented from carrying out their contract, should not he re­
ferred to the Master for assessment.

In the Court of Appeal the argument seems to have gone 
on the assumption that if the main claim was allowed the 
extras should follow. But the plaintiff, in his reasons for 
appeal, was careful to contend that, if he was not allowed for 
extras, he must he entitled to prove his damages in case his 
dismissal from the contract was held to he illegal.

As I feel myself obliged to yield to the clear words of 
the contract regarding extras, and exclude them from the 
reference to the Master, I at the same time am equally clear 
that the reference of the damages which had been excluded 
should be included.

I only desire to add that, after examining the eases to 
which our attention was called by Mr. Shepley, and care­
fully weighing his argument, I am quite unable to accept 
his conclusion that the special contract in this case in any 
way constituted, or could have been intended to constitute, 
a guarantee from the respondents that the roof covering 
they contracted to supply and fasten on as provided by the 
contract would he weather or water-tight. The contract 
was not to roof in or supply a roof for a building, but to 
cover an existing roof with specified material in a specified 
manner. When this was done, the contract was completed.
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<

1906 The appeal should be allowed, and the reference to the 
Master amended by excluding the claim for extra work and 

Tohonto including that for damages.
Metallic

Roohno (jo. As both parties have been successful partly in their 
Davies, J. contentions in this court, there should lie no costs on this 

appeal.

Idington, J.—I have read the judgment of my brother 
Sir Louis Davies and concur in the principle upon which it 
proceeds.

I fear, however, if we send this to the Master without 
anything further, that injustice may be done the plaintiffs, 
or further litigation arise to determine the meaning of the 
reference.

The plaintiffs have seen fit to claim as extras for work 
which might well, for aught I know, be held to be attribut­
able to the execution of what the contract requires, and as 
done thereunder, without having to rely upon the provi­
sions for extras. If they erred in that regard they should 
not be punished by reason of such error.

The work, as first done, may not have been worth any­
thing as a fulfilment of the contract, though the plaintiffs 
contended it was.

The work as lastly done, or both that firstly and lastly 
together, may be in fulfilment of the contract, rendering it 
valuable work, which is to be assessed by the Master as 
done under the contract.

The contractors ought not to be met now with the answer 
thereto that their own contention may give a plausible, but 
only a plausible, sort of support to.

Nor should the value of the work as it now stands be 
enhanced by reason of its having been done twice over, so to 
speak, once in one way and again in another way.
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The Master should proceed as if the contentions, pro and ig06 
con, in respect of extras had never existed, and estimate the 
value of the work as it stood when the plaintiffs were dis- Toronto 
missed, on the basis of the prices the tender proposed it Mrr^tLIC 
should be done for, in a good workmanship-like manner, and, Roorisu Co. 
so far as within and attributable to the contract and the ii1inÔton, j. 
execution thereof, without resorting to the clause authoriz­
ing extras.

If and so far as necessary to resort to that provision no 
allowance should he made for it.

Maclennan, J., concurred for the reasons stated by Mr.
Justice Davies.

Appeal allowed in pari without costs.

Solicitor for the appellant: IV. C. Chisholm.

Solicitors for the respondents: Thomson, Tilleij & Johns-
: 'ton.

[S. C. File No. 2541.]

THE OTTAWA ELECTRIC RAILWAY CO. v. DODD. 

APPEAL from the Court of Appeal for Ontario. 

Dismissed with costs.

(14th May, 1906.)
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1906 |S. C. File No. 2543. J

THE COLD LEAF MINING CO. OF ONTARIO v.
CLARK ET AL.

APPEAL from the Court of Appeal for Ontario dis- 
miaaed with costa, for the reasons given in the court below, 
Idington, J., dissenting.

Mr. Justice Idington discussed the agreement between 
the parties, in a written judgment, taking a different view 
and concluding that the appeal ought to have liven al­
lowed with costs.

i
(12th June, 1U0G.)

[8. C. File No. 2544.]

THE KING v. PRICE.

APPEAL from the Exchequer Court of Canada (10 Ex. 
C. K. 105).

Discontinued with costs.

(14th September, 1906.)

[8. C. File No. 2545.]

CONNOLLY et al. v. THE KING. 

APPEAL from the Exchequer Court of Canada. 

Dismissed for want of prosecution.

(8th October, 1906.)
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[S. C. File Nu. 8549. | 1909

PEDHO J. DeIIALINDEZ et au (Defendants)..............'‘ï’oi,12»*-
ANU Appellants,

WILLIAM OWKNS (Plaintiff).................. Respondent.

ON APPEAL FROM THE COURT OF KINO’S BENCH,
APPEAL SIDE. PROVINCE OF QUEBEC.

Appeal—Finding» of fact—Reversing <>» appeal—Practice.

Unlebs the appellant es dear proof that there was error 
ii> concurrent findings on questions of fact in the courts below, the 
Supreme Court of Canada ought not to interfere.

Cf. Whitney v. Joyce (115 L. T. Î4.)

APPEAL from the judgment of the Court of King's 
Bench, appeal side, affirming the judgment of the Superior 
Court. District of Montreal, which maintained the plaintiff's 
action with costs.

The action was to recover $5,832.25 with interest for a 
claim against the Atlantic and Lake Superior Railway 
Company, which, it was alleged, the defendants under­
took to pay in order to get possession of the railway and 
obtain certain subsidies for its construction. In both courts 
below the plaintiff was successful and the defendants ap­
pealed, contending that, as a matter of fact, any agreement 
which had been entered into amounted either to a guarantee 
or constituted a sale of a debt, that no such debt actually 
existed and that if any amount was ever due to the T,
it had been paid and satisfied before action.

T. Chose Cosymin. K.C.. for the

F. S. Maclennan, K.C., for the respondent.

The Chief Justice.—It is a well settled rule of this 
court that when the question is whether or not concurrent

* Present : Fitzpatrick, C.J.. and (Jirouakd, Idinoton, Mac- 
i.e.nnan and Duff. JJ.

9

87

A76D
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1006 Q judgments of ( lie courts below should be reversed by reason 
'■s'—1 of erroneous views of the facts of the case having been
\T\r ' taken, it is incumbent upon the appellant to adduce the 
Owens dearest proof that there was such error in the judgments, 

or so to speak, to put his linger on the mistake.

I concur in the view taken by my brother Idington that 
the appeal should lie dismissed with costs for the reasons 
assigned in the courts below.

(iiROUARD, J., concurred with the Chief Justice.

Idington, J.—For the reasons assigned in the courts 
below, 1 think the appeal herein should be dismissed with 
costs.

Maclennan and Duff, JJ., concurred with the Chief 
Justice.

Appeal dismissed willi casts.

1906 [8. C. File No. 2549.]

•K! so THK CANADIAN NORTHERN RAIEWAY CO. v. T. D. 
ROBINSON & SON.

Appeal from Hoard of Railway Commissioners—Want of jurisdii tion 
—Railway Act, 190ft.

His Lordship entertained some doubt as to the jurisdiction of the 
Board of Railway Commissioners for Canada, and, consequently, 
granted leave for an appeal.

Cf. The Montreal Street fiait wo y Co. v. The Montreal Ter­
minal Hallway Co. (35 Can. S. C. R. 478.)

(Note.—For report on merits see 37 Can. S. C. R. 541.)

MOTION on behalf of the railway company for leave 
to appeal from an order of the Hoard of Railway Commis­
sioners for Canada directing the company to provide the 
respondents, a firm dealing largely in coal, with a siding 
upon or near the firm’s coal-.yards, adjacent to the Winnipeg 

•Present: Mr. Justice Maclennan, in Chambers.
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station of the company, for the unloading of the firm's 
supplies of coal from the company's cars.

O. F. Macdonell for the motion.

Ilotvrtl, K.C., contra.

A. 0. Ulair, Jr., for the Board of Railway Commissioners.

Maclennan, J.—The only ground on which the motion 
is, or could he rested, under the Railway Act, 1903, is a 
want of jurisdiction on the part of the commissioners. 
After examining the several sections of the Act ; ahle 
to the case, and considering all that was urged with much 
ability before me, on both sides, 1 think the question of 
jurisdiction is not so clear that I ought not to allow the 
railway company to have it discussed before the Supreme 
Court.

I therefore grant the leave applied for, the costs of the 
motion to be costs on the appeal.

Motion granted.

[S. C. File No. 2550.]

nOUGALL V. CHOU1LLOU.
Appeal — Jurisdiction — Amount in controversy — Rescission of 

contract—Adding of interest to give jurisdiction.

MOTION for approval of security for the costs of an 
appeal from the Court of King's Bench, Province of Quebec, 
appeal side.

An application was first made to the Registrar in Cham­
bers and the present motion was by way of appeal before 
fiirouard, J., in chambers.

The action was under a contract for the sale of goods for 
$3,125, by the respondent, plaintiff, who alleged that the 
goods delivered were not according to contract, that he

895

1906
Canadian 
North krn 
Ry. Co.

Robinson & 
Hon.

1906
’March 22.

* Present : Mr. Justice Girouard, in Chambers.

74
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11)06 offered to return them to the defendant, appellant, who

Dougall

Choüillou.

refused to receive them, and, thereupon, after notice, he 
sold the goods at the risk of the appellant, and he claimed 
damages for loss of profits less than $2,000.

The appellant contended that the real matter in con­
troversy was the rescission of the eontract, which was for 
an amount exceeding $2,000; that the amount claimed, with 
interest added, would exceed $2,000 and that questions of 
importance to the mercantile community were involved in 
the cause.

After hearing counsel on behalf of both parties the 
motion was dismissed with costs, on the ground . hat the 
Supreme Court of Canada hhd no jurisdiction to hear the 
appeal.

Million dismissed iril/i rns/s.

1906
[K C. File No. 2563.]

*Dec. 3. 
•Dec. 11.

THE GRAND TRUNK RAILWAY COMPANY,
AND Appellants,

THE CANADIAN PACIFIC RAILWAY COMPANY 
AND THE CITY OF LONDON,

Respondents.

ON APPEAL FROM THE HOARD OF RAILWAY COMMIS 
SIGNERS FOR CANADA.

Operation of railways—Interchange of traffic—Use of tracks—Inter­
switching— Conditions imposed — Traffic rates—Jurisdiction of 
Hoard of Railway Commissioners—Railway Act, 1903, ss. 1ST, 
253, 266, 267, 271, 214—6 Eéw. VII. c. 42, s. S—Occupation of 
property of other companies—Construction of statute.

APPEAL from an order of the Board of Railway Com­
missioners for Canada made, on the application of the appel-

* Present: (Iirouard. Davies, Ini noton, Maclennan and 
Duff. JJ.
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Junta, which authorized them to eouatruct, maintain and op- |<«i6
erate, at the City of London, Ontario, a branch line for the —■yy'
interc hange of ears to and from industrial and business sid- ' jjv y,, 
mgs on the lines of both railways, subject to the condition ”■ 

that tranie arrangements between the companies ill respect Hr c<>. 
thereto should be approved by the Hoard. The city was cirr'or 
made a party as being interested in having the facilities Ixwnos. 
provided and fair trallie rates lixed.

The Hoard granted leave for the appeal and, in accord­
ance with tile provisions of section 11 of the “ Kailway Act,
19113." the following questions were submitted with the ap­
proval of the Hoard:—

“ 1. Ilad the Hoard authority, under the ' linilway Act,
19113,’ and particularly under sections <03, <71. and <14, to 
make the order in question under the circumstances shown 
in the record in this ease?

<- Are sections <lili and <67 of the ‘ Railway Act,
1903,’ applicable under the circumstances of this ease where 
one and the same through rate is charged to and from all 
points within the district lying in and about the City of 
London to which the said order applies?

“ 3. Does the order appealed from involve the obtaining 
by the Canadian Pacific Railway Co of the use of the tracks, 
station, or station-grounds of the Grand Trunk Railway Co., 
at London, for which the Grand Trunk Railway Co. should 

n compensation under the ‘Railway Ait, 19113,’ and 
particularly under section 137?

“4. Was the Hoard ‘ Isnmd, as a matter id' law,’ to take 
into consideration, in estimating the remuneration or eom- 
pem to be allowed to the Grand Trunk Railway Co, in 
consequence of or for what was required of that company 
by the said order:—

“ (a) The magnitude of the business of the Grand Trunk 
Railway Co. at London as ‘ompared with that of the Cana­
dian Pacific Railway Co. a that point;

4

33
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1906

Grand Tkünk 
Ky. Oo.

Can. Pac. 
Kv. Go.

London.

“(b) The comparative advantage which each of the said 
two companies can offer to the other there;

“ (c) A comparison of the loss which one company is 
likely to sustain with the gain likely to accrue to the other 
company from the giving of these facilities which the law 
required ;

“ (d) The amount which may have been expended !>y 
the Grand Trunk Railway Co. in the acquisition of their ter­
minal facilities at London or the value of their investments 
therein, otherwise than as evidence of the fair value of the 
service to be rendered and of the use of the facilities to he 
afforded under the said order ;

“ (e) The amount of any further investment of capital 
which the Grand Trunk Railway Co. may he obliged to make 
in order to carry out the terms of the said order, otherwise 
than as excepted by the last preceding paragraph ? "

Lnfleur, K.C., and Bxggar, K.C., for the appellants.

McMurchy, for the Canadian Pacific Railway Co., re­
spondents.

T. G. Meredith, K.C., for the City of London, respondent.

The judgment of the court was delivered by

Davies, J. —Since this appeal was taken from the deci­
sion of the Railway Commissioners, Parliament has enacted 
an amendment to the Railway Act,* placing beyond doubt 
the power of the Commissioners to make such an order as 
the one now appealed from.

Our decision, therefore, as to what was the true meaning 
of the original Act is of no public importance, and we do 
not see any good purpose in stating reasons for the conclu­
sion we have reached that the appeal must fail.

* 6 Edw. VII. ch. 42, sec. 8.
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Wo should answer the lirst and second questions in the | <|(JG 
affirmative and all others in the negative.

Appeal dismissed with costs.

Solicitor for the appellants; IV. II. Uiggar.

Solicitor for the Canadian Pacific
Railway Co., respondents ; Angus McMurchg.

Grand Trunk 
Ry Co.

Can. Rao. 
Ry. Co.

London,

Solicitor for the City of London,
respondent ; T. G. Meredith.

[S. C. File No. 2554.]

THE GRAND TRUNK RAILWAY CO. v. THE CAN­
ADIAN PACIFIC RAILWAY CO. and THE CITY 
OF TORONTO.

APPEAL from the judgment of the Court of Appeal for 
Ontario, which affirmed the decision of the trial judge, hold­
ing the Grand Trunk Railway Company liable to contribute 
towards the construction and maintenance of an elevated 
traffic bridge on York street in the city of Toronto.

The Appeal was dismissed with costs.

(18th May, 1906.)

[S. C. File No. 2555.]

WOLFF et al. v. BROOK.

APPEAL from the Court of Review, at Montreal, affirm­
ing the judgment of Fortin, J„ in favour of the plaintiff,
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(respondent) for $1,803, commissions claimed liy him at a 
rate per head on the killing account of the Montreal Abat­
toir Co. as due to the Canadian Casing Co., and $100 for 
damages for breach of contract.

The defendants (appellants) pleaded to the plaintiff's 
action that on a proper construction of the contract all 
commissions had been duly paid, and that if there had been 
any breach of contract it was on account of the plaintiff's 
fault in respect to dealing with local butchers in Montreal 
and that there was no right to damages.

The appeal was dismissed with costs, the only notes of 
reasons for judgment delivered were those of His Lordship 
Mr. Justice Idington, which were, in effect, that the plaintiff 
had fulfilled the conditions of the contract, that he was 
entitled to the commissions allowed by the courts below 
and that the assessment of damages was reasonable, under 
the circumstances.

Appeal dismissed with costs.

(8th October, 1906.)

[S. C. File No. 2556.]
!

GOULET v. THE WESTINGHOUSE ELECTRIC AND 
MANUFACTURING COMPANY.

APPEAL from the Court of King’s Bench, appeal side, 
Province of Quebec, reversing the judgment of the Superior 
Court, District of Montreal, and dismissing the appellant's 
action with costs.

The action was for breach of contract in respect to the 
supply of electric power for the manufacture of bricks, at 
Shawinigan Falls, Que. The defence was that no binding 
agreement had been entered into by them or by any person
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authorized by them. At the trial the plaintiff recovered 
judgment for $1,925, but this judgment was reversed by the 
judgment appealed from.

After hearing counsel on behalf of the appellant, the |. 
court dismissed the appeal with costs, without calling upon 
counsel for the respondents for any arguments.

• Appeal dismissed with costs.

La flamme for the appellant.

T. C’huse Casgrain, K.C., for the respondents.

(12th October, 1006.)

[S. C. File No. 2557.]

THE GRAND TRUNK RAILWAY CO. (Defendants)..
AN[) Appellants,

MOORE (Plaintiff) .................................................Respondent.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Segligence—Operation of railways—Highieay rrossings—Inconsistent 
findings—Questions to jury—Practice—Mistrial.

Where the findings of the jury were conflicting and inco mistent to 
such a degree as to satisfy the court that there had been a mis­
trial, a new trial was directed.

Judgment apitcalcd front reversed, ldington, J., dissenting.

APPEAL front the judgment of the Court of Appeal 
for Ontario, directing a verdict to be entered in favour of 
the plaintiff for the amount of damages found by the jury 
at the trial, the trial judge, Magee, J„ having refused to 
enter judgment for either party upon the findings.

• Present : Sedoewick, Uibouakd. Davies, Idinoton and Mao 
LEX NAN, JJ.

C.—20

401

1906

Goulkt 

Wkhting- 

1. k Mp«. Co.

1906

•May 16. 
•May 28.
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1906
Grand Thunk

Kv. Co.

Mouri.

The action was by the widow of the late William Moore, 
who was struck and killed by a train at the crossing of the 
appellant.-' railway on BIihiv street in the City of Toronto.

At the time of the accident deceased wa< walking west­
wards on Bloor street, about sunset, at a point near the rail­
way crossing where the tracks are slightly above the general 
grade of that street. Other persons on the street at the same 
time saw the train coming and ran past deceased, over the 
tracks, ahead of the train, but deceased, who was walking 
slowly, was struck by the train and killed. Other persons who 
were near saw the train with the head-light and windows of 
the coaches shining, about a quarter of a mile away. They 
called to deceased, who wds walking with his head down a 
few yards from the track, but he paid no attention to their 
cries and went on towards the crossing.

In answer to four questions submitted, the jury found 
that the accident Imd been caused by the negligence of the 
defendants in the operation of the train in omitting to ring 
the hell, and they assessed damages to the plaintiff at 
$2,700, In answer to the 3rd question : “ Could William 
Moore have avoided the injury by the exercise of reasonable 
and ordinary care?” the jury said:—“Yes. But it has not 
been proven to us that he did not use ordinary care."

After these answers had been returned, in consequence 
of the apparent inconsistency of this answer, a fifth ques­
tion was put to the jury:

“ If William Moore had used reasonable and ordinary 
care would he have sustained the injury? The jury first 
answered :—“ In absence of evidence to prove that he did 
not use ordinary care we believe he did use ordinary care.” 
Then, being asked to reconsider their answers, they changed 
this answer to “ Yes.” Then two other questions were put 
to them, as follows :—6. “ Did the deceased William Moore 
use reasonable and ordinary care in going towards and on 
the track upon the occasion of the injury ? ” Answer:— 

Yes.”

7. “If he did not do so. wherein was he negligent?” 
Not answered.
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When answering the sixth question, the jury struck out 190ti
their answer to the fifth question, hut, after again retiring. ' ~. . ,,,, .. ... Grand Trunkrestored their answer res to that question, Kv.co

Mr. Justice Magee declared that, on these answers, he M""KI1 
could not enter judgment for either of the parties anil 
ordered tin t the action should lie re-tried. Bv the judg­
ment appealed from, judgment was ordered to he entered 
for the plaintiff for the amount found by the jury with 
costs.

Xcsbilt, K.C., and Uiddtll, K.C., for the appellant-.

(Jlj/u Oiler and VV. IS. Morris for the respondent.

The judgment of the majority of the court was delivered

Sedgewick, ,1.—The question whether or not the de­
ceased was guilty of contributory negligence under the pe­
culiar circumstances of this case is one for the jury. The 
findings of the jury are conflicting and inconsistent on this 
point, and a careful reading of what took place, after the 
jury brought in their first findings and Indore and up to 
the time they brought in their answers to the additional 
questions submitted to them by the trial judge, satisfies us 
that there was a mistrial and that the order or judgment 
of the trial judge should he restored, a new trial granted, 
and the appeal allowed with costs in this court.

Under the special circumstances of the ease there shall 
be no costs to either party in the Court of Appeal, the costs 
of the trial to abide the event.

IniNGTON, J. (dissenting)—The issues here are for a 
jury. The questions submitted and answers thereto, taken 
as a whole, can be. for the reasons assigned by Mr. Justice 
Osier, so read as to uphold the results arrived at. Some 
features of the proceedings leading up to the verdict as it 
stands are so unsatisfactory that I ' " have felt as well 
satisfied if the Court of Appeal could have seen its way to 
let the case stand as Mr. Justice Magee left it. T cannot,

91
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1906 however, find that the Court of Appeal has so erred in 
kamiTkunk c0,n*I18 to the result it lias as to justify a reversal.
Hr. Co. 
MiHIKK. It is not for the purpose of having a new trial, I imagine, 

but for the purpose of having our judgment dismissing the
IniNoToN, .1 action) that the appellants are here with a fairly arguable

case. We cannot accede to that part of their motion and 
1 think ought not to assent to the incidental part of the 
appeal. We ought not to encourage appeals from one ap­
pellate court to another in such matters of what, after all, 
is merely in the nature of procedure.

1 would dismiss the appeal.

Appeal allowed with costs.

Solicitor for the appellants; IV. II. Bii/par. 

Solicitor for the respondent; E. 0. Morris.

[S. C. File No. 3558.]

LEAHY v. TOWN OF NORTH SYDNEY.

Varying minutes of judgment.

MOTION to vary the minutes of judgment (37 Can. S. 
C. R. 464) as settled in order to conform to the intention of 
the court, in respect to the direction as to the expropriation 
of the plaintiff's land.

Newconibe, K.C., for the motion.

Urysdale, K.C., contra.

The motion was allowed without costs and upon terms 
and in the form stated in a special memorandum by Mao- 
lennan, J.

(16th October, 1906.)
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[S. C. File No. 2570.] 1906

THE SHIP “C. F. BIELMAN” (Defendant). .Appellant•Nov^w». 
AND

C. W. CADWELL (Plaintiff). . .................Respondent,

ON APPEAL FROM THE TORONTO ADMIRALTY DISTRICT 
OF THE EXCHEQUER COURT OF CANADA.

Admiralty law — Navigation — Negligence — Overtaking vessel —
Findings of fact—Cause of collision.

The Supreme Court of Canada affirmed the decision of the trial 
judge who, guided by the probabilities resulting from his appre­
ciation of conflicting evidence, found that the appellant ship was 
entirely to blame for the collision complained of by attempting 
to pass the vessel injured in close proximity and at undue speed, 
thereby causing the smaller vessel to sheer to port and collide 
with her in a narrow channel.

APPEAL from the judgment of the local judge, in 
admiralty, for the Toronto Admiralty District of the Ex­
chequer Court of Canada, which maintained the plaintiff’s 
action for damages with costs.

The appellant ship and the respondent’s ship “ G. T.
Burroughs ” came into collision in the circumstances stated 
in the judgment now reported, in Canadian waters, and 
injuries were sustained by the respondent's ship for which 
he instituted the action.

The “ Bielman ” was of 3,000 tons burthen and the 
dimensions mentioned in the judgment; the “ Burroughs ” 
was a much smaller ship of 130 tons burthen, and both ship ; 
were at the time of the collision proceeding down the St.
Clair River. The “Burroughs” was ahead of the “Bielman,” 
and the latter, wishing to pass, gave the proper signal, but 
when the bows of the ships were abreast the collision oc­
curred.

The local judge, Hodgins, J., found that the “Burroughs” 
complied with the rules of navigation by keeping on her

• Present : ITtzpatrick, C.J., and Davies, Idin'Gton Mao- 
I.BNNAN and Duff. JJ.
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The

“BlELMAN ' 

Cadwell.

course, but that the “ Bielman " came too close and caused 
the collision by the suction due to the displacement of the 
water, by her greater hulk. The appellant contended that 
such suction or displacement in order to bring two vessels 
together could only come from the stern, and that it was 
only the bow of the “ Burroughs ” that was attracted, appar­
ently, as the stern of the “ Bielman ” was about 200 feet 
behind the stern of the other ship.

.1. II. Clarke, K.C., and' .1. It. Bartlett for the appellant.

J. II. Itodd for the respondent.

The judgment of the court was delivered by
i

The Chief .Tvstice.—This is a case of damage pro­
moted by the owners of the ship “ G. T. Burroughs ” against 
the owners of the ship “ C. E. Bielman,” both foreign ships 
registered in ports of the United States. By the pleadings 
and findings of fact, it appears :—

On the morning of 31st May, 1905, at about 12.45, a 
collision took place between the “ G. T. Burroughs ” and the 
“C. F. Bielman” at a place in the St. Clair River, just below 
what is known as the South-East Bend.

The “G. T. Burroughs” was a steamer of 109 feet in 
length, 27 feet beam and 9 feet draught, and the “C. F. Biel­
man,” a steamer of 305 feet in length, 42 feet beam and 
18 feet draught. The weather was clear, the wind light from 
the south-west. Both vessels were proceeding down the 
river on the same course, fully laden, the “ C. F. Bielman ” 
having the harge “ McLaughlin ” in tow. The navigable 
channel of the river, at the point where the collision oc­
curred, is about 700 feet wide, very winding, and is referred 
to in the evidence as dangerous. One of the witnesses 
describes it as “ Collision Bend, because accidents happen 
there.” There were several vessels in the locality at the 
time of the collision. Under these circumstances the “ C. F. 
Bielman,” going at the rate of about 9 miles, attempted to 
overtake and pass the “ G. T. Burroughs ” on the latter’s 
port side.
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It is unnecessary to refer to the well known rules which 1906
require caution as to speed in a dangerous and crowded "—*—
channel, and put upon the overtaking and pursuing vessel N„
the obligation to keep out of the way of the overtaken ves- r. 
eel. which latter has the right of way. her only duty being ,,AI“V“U- 
to hold her course. It is sufficient to say that, as the boatsf Tax 
were abreast, the bow of the “ C. F. Hielman."’ apparently Hlel lS7lc* 
being somewhat ahead and at a distance apart of less 
than 250 feet, which is the extreme limit fixed by any of 
the witnesses, a collision occurred: the bow of the "O. T.
Burroughs ” swung towards the “ C. F. Bielman," and struck 
her amidships: as a result of the blow, the “G. T. Bur­
roughs " sank.

It is argued by the appellant, that the “ G. T. Burroughs” 
was not properly manned and that proper steps were not 
taken by those on board of that steamer at the critical 
moment to guard against an accident.

Even if it he admitted that, on the whole, the evidence 
of both sides is, on some points, conflicting and nicely bal­
anced, 1 am of opinion that the court below was properly 
guided by the probabilities of the respective eases which 
are set out. and the balance of proliability favours the theory 
adopted by the learned trial judge that the collision was the 
result of the suction produced bv the passage through the 
water of a relatively large vessel, such as the “C. F. Bielman" 
overtaking a smaller vessel in close proximity and at a rate 
of speed which, under the circumstances, was too great 
and which suction caused the “ G. T. Burroughs ” to sheer 
over to port and collide with the “ C. F. Bielman.”

The appeal should be dismissed with costa.

Appeal dismissed with eosts.

Solicitors for the appellant: CUtrle, Bartlett & Bartlett. 

Solicitors for the respondents : Bndd if Wigle.
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1907 [S. C. File No. 8574.]

THE CUSHING SULPHITE FIBKE CO. v. CUSHING.

APPEAL from the Supreme Court of New Brunswick, 
which dismissed an appeal from the judgment, at the trial, 
by Barker, J.

The appeal was dismissed with costs. The only reasons 
delivered in writing were by Davies, J., who agreed with the 
reasons stated by Barker, J., in the court below, and by 
Idington, J., who differed merely as to an inference drawn 
from correspondence in relation to the contract in question 
and, otherwise, agreed with his decision.

(19th February, 1907.) 1

1906 [S. C. File No. 2578.]

COOPER et al. v. BUNNELL.

APPEAL from the Court of King’s Bench for Manitoba, 
affirming the judgment of Perdue, J., at the trial, which 
dismissed the plaintiff’s action with costs.

Appeal dismissed with costs.

(15th November, 1906.)

1905 [S. C. File No. 2579.)

DUNPHY v. THE MONTREAL LIGHT. HEAT AND 
POWER CO.

APPEAL from the Court of King’s Bench, appeal side, 
province of Quebec (Q. H. 15 K. B. 11).

Discontinued with costs in favour of the respondent.

(16th July, 1905.)
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[S. C. File No. 2580.]

THE OTTAWA ELECTRIC CO. v. CITY OF OTTAWA.

.1 ppeul—I* ru clive—Postponement pending appeal to Privy Council.

APPEAL from the Court of Appeal for Ontario (12 
Ont. L. R. 290).

When the appeal came on for hearing, counsel for the 
respondent suggested to the court that the city had taken 
an appeal from the same judgment direct to the Judicial 
Committee of His Majesty’s Privy Council and moved that, 
pending said appeal, all proceedings in the present appeal 
should be stayed.

The court ordered that until the decision of the appeal 
by the respondent to the Privy Council all proceedings upon 
the present appeal should be stayed and suspended.

0 rdf red accordingly.

(5th November, 1906.)

[S. C. File No. 2582.]

WOOD v. LEBLANC et al.

Assessment of damages—Concurrent findings—Practice on appeal.

Where the judge at the trial had heard and seen the witnesses 
and had, on proper principles, assessed damages according to his 
appreciation of the evidence, his decision being adopted by the court 
in banc, the court refused to interfere on appeal.

APPEALS from the judgment of the Supreme Court of 
New Brunswick, affirming the decision of Barker, J., at the 
trial.

* Pbesent : Fitzpatbick. C.J., and Davies. Idinoton, Mao- 
lennan and Durr, JJ.
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1900 The dispute arose in respect to the title to a block of
Wood wilderness lands at Sackville, Westmoreland County, N.R., 

». which had been for over sixty years utilized for cutting tim- 
her by a number of persons residing in the vicinity, by tacit 
permission of the Crown, their claims being known as the 
“Sackville Claims. (See Wood v. LeBlanc (1).

The action was brought by the appellant, under a title 
set up by him, for an injunction against a number of these 
people, respondents, as trespassers, who, on their part, 
counterclaimed for damages in case of eviction.

At the trial. Barker, J.. entered a verdict for damages 
for various amounts in favoifr of the respondents, respec­
tively, and the appeal was upon the ground that the damages 
had been so assessed upon wrong principles of law.

Teed, K.C., for the appellant.

Friel for the respondents.

The judgment of the Court was delivered by

The Chief Justice.—These appeals arc dismissed with 
costs. The learned judge who granted the injunction, sub­
ject to the undertaking then entered into by the appellant 
to abide bv any order the court might make as to damages, 
assessed these damages, after hearing all the witnesses riva 
voce, and as it has not been shewn to our satisfaction that 
Judge Barker acted on a wrong principle in fixing the 
quantum, we must, nec> ssarily, give great weight to the con­
clusions which he reached, adopted as they have been by the 
court of appeal for New Brunswick.

Appeals dismissed with costs.

Solicitor for the appellant; M. 0. Teed.

Solicitor for the respondents; James Friel.

(1> 34 Can. S. C. R. 027.
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[S. C. Kile No. 258.1.1 1906

WILLIAM HORll (Defendants)....................... Appellants, '-oetlV

AND
MICHAEL STAFFORD (Plaintiff).............. Respondent.

ON APPEAL FHO.M THE COt'RT OF KING'S BENCH, 
APPEAL SIDE. PROVINCE OF Qt'EBEC.

Rci'inring gurationa of fort on appeal—Findings of trial judge•

The findings of the trial judge who heard the witnesses and had 
,an opportunity of appreciating their demeanour ought not to be 
disturbed on appeal.

The judgment appealed from was reversed and the judgment at 
the trial restored.

APPEAL from the judgment of the Court of King's 
Bench, appeal side, reversing the judgment of the Superior 
Court, District of Montreal, and maintaining the plaintiff's 
action with costs.

The action was brought by the respondent for $10,000 
damages for alleged breach of contract of an agreement for 
the sale of certain property in the city of Montreal for the 
purposes of a livery stable. At the trial, Mr. Justice Tel- 
lier dismissed the action, but his judgment was reversed by 
the judgment appealed from and damages were awarded 
to the plaintiff for the alleged breach of contract in the sum 
of $3,600 with costs.

The decision of the appeal depended upon the apprecia­
tion of the evidence as to the facts of the ease, and, in so far 
as the circumstances of the case were material to the issues 
raised on the appeal, they are stated in the judgment of 
His Uordship, the Chief Justice, now reported.

Atwater, K.C., and White. K.C., for the appellant.

Campbell, K.C., for the respondent.

* Present : Fitzpatrick. C.J., and (Iirouard. Idington, Mac- 
lennan and Duff, JJ.
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1906 The judgment of the court was delivered by

The Chief Justice.—I am of the opinion that the 
.surroau. judgment appealed from should be reversed and the judg­

ment of the Superior Court restored.

In April, 1901, the respondent, Stafford, plaintiff in the 
Superior Court, leased for a term of five years from the 
defendant Robb, now appellant, certain premises on Drum­
mond street, Montreal, used as a livery stable.

It is alleged by the plaintiff in his declaration that con­
temporaneously with the making of the lease he was given 
an option to purchase the property at any time during its 
currency for the sum of $22,500, and that defendant, having 
sold the property to one McGarr, in breach of this option, 
was liable in damages to the plaintiff.

The exact date of the option, the terms upon which it 
was given, whether verbal or written, and in fact the ex' 
istence of an option, is to some extent put in doubt by the 
appellant, and in this respect the evidence of record is un­
satisfactory.

1 agree, however, with Mr. Justice Tellier (the trial 
judge) that an option or right of pre-emption was given to 
Stafford, and there can be no doubt on the evidence that, 
at the time the final negotiations were entered into for the 
purchase of the property by McGarr from Robb, both parties 
to the sale proceeded on the assumption that Stafford had 
some interest in it beyond that conveyed by the terms of his 
lease. On Robb’s suggestion McGarr, acting through one 
Ogilvie, approached Stafford, who was at times represented 
by Marier, N.P., for the purchase of this interest as we(l 
as for a lease of his rights under the lease and, after ne­
gotiations extending over a considerable period, Stafford 
agreed to sell all his rights to McGarr for the sum of $5,000, 
which sum was fixed by him without reference to Robb.

Questioned at the trial by his own counsel, Stafford gives 
the following evidence :
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Q. Were you ever offered $5,000 for your rights in that 
property ?

A. Yes.
Q. By whom?
A. Mr. Ogilvie.
Q. Were you ever actually offered it in cash?
A. Mr. Putnam made me an offer of seven thousand five hun­

dred dollars.
y. I am not speaking of the arrangements—1 am asking you 

whether you ever got a tender made to you of five thousand dollars 
in cash?

A. Yes, Mr. Ogilvie, from Mr. McGarr.
y. How did he do it?
A. He wrote to that effect.

1906

Stafford.

The
Chief Justick

The letter referred to reads as follows :
Montreal, November 4th, 1903.

W. deM. Marier, Esq.,
Montreal.

Dear Sir:
I beg to thank you for your letter of yesterday's date in refer­

ence to the Stafford-MotJarr matter. As I told you. m.v clients 
have decided that they will not give more than $5,000 for Stafford’s 
lease. In order that Stafford may re-consider matters I shall wait 
until Friday before closing elsewhere. The proposition we make 
him is that we pay him $5,000 on signing of transfer of property, 
such transfer to be made within one month from present date and 
that Stafford gives us possession not later than July 15th, 1004.

Yours truly,
(.Sgd.) Douglas W. Ogilvie.

That this offer was to cover all StaJTordV interest in the 
projierty is admitted by him in his evidence:—

Q. You said the $5,000 was to cover everything?
A. Yes.
Q. That is to say you were to give up everything you had?
A. Yes, the improvements I had put on it.
Q. Anything else?
A. Nothing else.
Q. What about the option?
A. Well, that included my rights on the property—my option, 

and the rights upon the property which I had.
Q. You did not consider the improvements which you had put 

in worth ns much as five thousand dollars, did you?
A. No.
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190(5 This offer to purchase made by Ogilvie for McGarr was
accepted in writing on the (>th Novemher. The letter, which 
it is admitted was drafted by Marier and signed by Stafford,

Stafford reads as follows:—
Tea

Chief Justice Montreal, November 6th, 1003.
1 tear Sirs :

In consideration of $5,000 to lie paid to me before the 15th 
November. 1003, 1 will agree to cancel on the 15th July, 1ÎKM. my 
lease from Win. Robb of the Robb Property on Drummond Street. 
Kindly accept this offer in writing.

Yours truly,
(Sgd.) Michael Stafford.

Messrs. I>. W. Ogilvie & Co.

The offer was accepted in writing and the bargain con­
cluded. The further correspondence is not produced al­
though spoken of hv both Itobb and Stafford when examined 
as witnesses.

It is true that the letter of the Gth November fixes a date 
for the payment of the $5,000. namely, 15th November, 
1003. Stafford admits, however, that subsequently, at the 
request of Ogilvie, McGarr V agent, the delay was extended 
by him without reference to Kobb to the 10th November. 
Informed of the agreement between McGarr and Stafford 
and that the delay for the payment of the $5,000 had been 
extended by Stafford for MeGarr’s convenience to the 10th, 
Itobb executed the deed of sale on the 18th.

Questioned on this point Hold) says :—

Q. Will you take communication of the letter, copy of which is 
filed as Exhibit P-1 at enquête, and state if that is the letter you 
refer to?

A. Yes, I believe that is the letter.
Q. That is signed by Michael Stafford?
A. Yes, and written apparently by Mr. Marier in his office.
( Plaintiff consents to the copy 0-1 being filed.)
Q. This is dated November 6th, 1003?
A. Yes.
Q. And addressed to D. W. Ogilvie?
A. Yes.
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Q. And that is the $5,000 you have referred to in your examina­
tion in chief?

AL Yes.
Q. And it was after seeing this letter which was shewn to you 

by Stafford that you considered yourself free from all further 
responsibility as regards him? Chiek Juendi

A. After seeing that letter, I considered myself free, although, 
a" I have stated in my evidence, I waited until 1 saw the written 
acceptance of it.

Q. What did you consider the acceptance of that offer?
A. The acceptance of the five thousand?
Q. Yes?
A. The letter that Ogilvie brought to me shewing me Stafford's 

signature as a written acceptance of the five thousand dollars.
Q. Well, who brought you this letter of November 5th. 1903, 

signed by Stafford, copy of which is tiled as D-l? Was it Stafford 
or Ogilvie?

A. Ogilvie.
Q. He brought you that letter?
A. This apparently is the letter that Ogilvie brought to my 

office, in which he snid, “ Here now I have Stafford's written accept­
ance of that offer." So anxious was he about getting immediate 
possession that he told me “ I am not going to be satisfied with this ;
I am going to have the thing put in notarial form.” These were the 
words he used.

And again:—
Q. Now who told you about the delay being extended from the 

15th November to a subsequent date?
A. Ogilvie did, in I Minton’s office, and he produced the letter, 

which he held up in this way (indicating! and said, “Here is Mr.
Marler’s letter granting that delay."

Q. Did you read the letter?
A. I did not. I considered that I was dealing with honourable 

people, and 1 could not imagine for a moment that any deception 
was being practised.

On tliv same point Stafford says:—
Q. And then I think you told us that after you found that Mr.

Robb had signed n deed of sale, you wanted to know what about 
your five thousand dollars. Is that right?

A. When they wrote and asked for the extension from the 
10th to the 19th, I went and seen Mr. Marier and granted that 
extension, and when the 19th came I telephoned to Mr. Ogilvie and 
asked him what about the transfer of the property, and he says. “ Oh,
Mr. McGarr has failed to come to your terms."

1906
K

Stafford.

The
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1906
If anything depends on the terms of the letter asking 

r. for the extension and Marler’s answer, it was clearly on 
Stafford. Stafford to produce the correspondence which must be pre-

Thr stnned, in the circumstances, to have been in part, at least, in 
Chirk Juhticr i • • -, , . , ,his possession or under his control.

On the evidence, it is quite clear to me that on the 18th, 
when Robb executed the deed to McGarr, Stafford had com­
pleted his bargain for the sale of his rights. This is in 
effect admitted by the letter of the 20th November, when 
Marier, instructed by Stafford, writes as follows to McGarr’s 
agent :

Montreal, 20th November, 1903.
Messrs. 1). W. Ogilvie & Co.,

Montreal, i

Dear Sirs,
-As I understand that the sale from Mr. Robb to Mr. McGarr 

has been completed of the property on Drummond Street leased 
with an option of purchase to Mr. Stafford, will you please lei me 
know when the $5,000 is to be paid in accordance with our agree-

Yours truly,

. (Sgd.) W. DeM. Mabler.
I

It is quite true that to some extent the evidence is con­
flicting. but I am of opinion that the finding of the trial 
judge who heard the witnesses viva voce, and had an oppor­
tunity to appreciate their demeanour and manner should 
not be disturbed, and I am clearly satisfied that the judg­
ment of the Court of Appeal is erroneous and should be 
reversed, and that is the opinion of the court.

Appeal allowed with costs.

Solicitors for the appellant : White & Buchanan.

Solicitors for the respondent : Campbell, Meredith, Mac- 
pherson £ Hague.
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(S. C. File No. 2597.]

LKHiHTON v. HALE.
I* art n era h ip—E viden ce—Co nc u rren t finding a.

The Supreme Court refused to interfere with concurrent findings 
a« to facts by the courts below.

APPEAL from the Supreme Court of New Brunswick 
affirming the decision of the equity judge at the trial.

The appellant contended that in the circumstances under 
which some dealings had been carried out, the relation of 
co-partners had l>cen constituted between the respondent 
and hi in. ami that there should lie a division of profits on 
that basis upon accounts to be taken. On the evidence the 
trial judge found against the appellant and dismissed bis 
bill, this decision being affirmed on appeal to the full court.

Carvell for the appellant.
Gregory, K.C., and Hartley for the respondent.

The judgment of the court was delivered by

Duff, J.—The sole ground upon which the appellant's 
counsel bases his appeal is that the court below erred on the 
view that the plaintiff (appellant) had failed to establish 
the existence of the partnership set up in his bill. Upon 
this question, 1 agree with the learned judge of first instance 
that tile facts, as found bv him, do not warrant the conclu­
sion that the alleged partnership was created; and I see no 
sufficient reason for holding that his findings, affirmed as 
they were by the full court, should be disturbed.

Concerning the other points discussed by the learned 
trial judge, it is unnecessary to express any opinion.

Ay/ienl dixniissnl irilli met*.

Solicitor for the appellant; h\ H. Carrrll

Solicitor for the respondent; ./. C. Hartley.
• Present : Fitzpatrick, O.J., anil Davies. Idi.xoton, Mac- 

lexxan and Duff, JJ.
___ *7

1907
‘Feb. 27.

‘ March 13.
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1907 [S. C. File No. 2604.]

(THE NICHOLS CHEMICAL CO. v. FOSTER.

APPEAL from the Court of King’s Bench, appeal side, 
Province of Quebec.

Appeal dismissed for the reasons stated in the court 
below.

(13th March, 1907.)

1906 [S. C. File No. 2605.]

•Dec. 13 THE HALIFAX ANI) SOUTHWESTERN RAILWAY CO.
v. SHEA.

Negligence — Operation of roilteay — Dangerous way — Passenger 
jumping off tralh.

APPEAL from the Supreme Court of Nova Scotia, af­
firming the judgment of Russell, J., at the trial, without a 
jury, Longley, J., dissenting.

The plaintiff jumped off a car of a train of the defendants 
(appellants) when the train had become derailed. Other 
passengers who remained on the train were not injured. 
The charge of negligence was that the company had allowed 
the ties to become rotten, thus causing the rails to spread 
and resulting in the derailment. The defence was that if 
the plaintiff had not unnecessarily jumped off the car he 
would have escaped injury.

Newcombe, K.C., and Mellish, K.C., for the appellants.
J. A. McLean, K.C., and IF. B. A. Ritchie, K.C., for the 

respondent.

•Present: Fitzeatbick, C.J., and Davies, Idinoton, Mac- 
i.ENNAN and Durr, JJ.
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After hearing counsel for the ]>artivs, the court reserved 
judgment and, on a subsequent day, dismissed the appeal 
with costs.

Appeal dismissed with costs.

1907
Halifax

AD Nil TH 
WESTERN Hï

Co.

Shea .

[S. C. File No. 2608.)

WUIGHTMAN v. McLEOD.

APPEAL from the Supreme Court of Prince Edward 
Island.

Dismissed for want of prosecution.

(80th February, 1907.)

[S. C. File No. 2611.]

THE TORONTO RAILWAY CO. v. McKAY.

Appeal—JurisdicUon—New Trial.

APPEAL from the judgment of the Court of Appeal for 
Ontario refusing an application by the defendants, appel­
lants, for entry of non-suit and ordering a new trial.

On the application, in the reasons against the appeal, 
the plaintiff urged that if any relief was granted, it should 
only be a new trial. The Court of Appeal granted a new 
trial under the judicature rules. The defendants appealed 
in order to obtain the nonsuit asked for.

The respondent contended that the appeal was not from 
a judgment on a motion for a new trial under the statute, 
as no such motion was made; also, that it was made in re­
spect to the exercise of a judicial discretion.
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1906 claimed that the contention of plaintiff in
' ' the Court of Appeal amounted to a motion for a new trial,

r, Co ami that since the amendment to the statute, in 1891, judi- 
McKav v'a* discretion did n°t enter into the queation.

Hose for the respondent, moved to quash the appeal.

Murine, K.C., and Bain contra.

After hearing counsel for both parties, the court quashed 
the appeal without costs.

Appeal quanlteil wilhoul amts.

(29th November, 190(i.)

|S. C. File No. 261.1.]

JONES et al. v. McCONNELL and LYE.

APPEAL from the judgment of the Court of Appeal for 
Ontario affirming the trial court judgment granting the 
plaintiff (respondent) relief sought by him in an action for 
specific performance of an agreement for the sale of lands 
and to have the agreement for sale removed from the 
register.

After hearing counsel for the parties the court reserved 
judgment and, on a subsequent day, dismissed the appeal 
with costs. There were no written judgments delivered, 
Duff, J„ however, stated that he agreed with the opinion 
of Moss, C.J., in the court below.

H. 8. Caeselti, K.C., and II. Cassels, K.C., for the appel­
lants.

Lalrhford, K.C., for respondent, McConnell.

Neebitl, K.C., for respondent, Lye.

(5th December, 1906.)

D33C
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[S. C. File No. 2(il4.]

LAWTON CO. v. MARITIME COMBINATION BACK CO. 

APPEAL from the Court of Appeal for Ontario. 

Discontinued with cost».

(27th September, 1II0C.)

[8. 0. Files Nos. 2618, 2622.]

ROCHE v. BORDEN; CARNEY v. O’MULLIN; HALIFAX 
ELECTION CASES.

Election laic—Amending minutet of judgment—Order at to further 
proceeding» in election court—Commencement of trial—Croat- 
petitiona.

MOTIONS, on behalf of the respondents (Borden and 
O’Mullin) for an order to vary the minutes of judgment as 
settled under the decisions in The Halifax Election Cases (1), 
in so far as they directed that the election trials should be 
proceeded with in regard to the cross-petitions, and to vary 
them so as to agree with the intention of the judgments by 
providing that the parties should be sent back to the Contro­
verted Elections Court in the same position as they were 
before the appeals, and that the said court should be 
directed, simply, to take such further proceedings as to law 
and justice might appertain.

Thomson for the motions, contended that such altera­
tions were necessary because trial proceedings on the cross- 
petitions had never been actually commenced in the court 
below in so far as the issues thereon were concerned.

Sinclair contra.

• Present : Gibouabd, Davies, Idington, Maclennan and 
Duff, JJ.

1606

1906
•Nov 6

(1) 37 Con. S. C. R. 601.
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1906 After hearing counsel upon the motions and without
Halifax
Election

calling upon the opposing counsel for any argument, the 
court dismissed the motions with costs, fixed at $25 in each 
case.

Motions dismissed with costs.

1906

•Oct. 2.
[S. C. File No. 2619-1

THE C. BECK MANUFACTURING COMPANY,
(Plaintiffs). .. .Appellants,

and

THE ONTARIO LUMBER COMPANY (Defl'-dants). ...
Respondents.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Appeal—Expiration of time for appealing—Special leave—R. S. C. 
c. 185. ». 29—Jurisdiction.

After the expiration of the sixty days limited for bringing an appeal 
there is no jurisdiction in the Supreme Court of Canada to grant 
special leave for appealing. Canadian Mutual Loan and Invest­
ment Co. v, Lee, 34 Can. S. C- R. 224, and Connell v. Connell, 
Cam. S. C. Prac. 224, followed.

MOTION for special leave to appeal from the judgment 
of the Court of Appeal for Ontario affirming the decision of 
the trial court.

The judgment appealed from was pronounced on the 
29th of June, 1906, and, upon motion for special leave to 
appeal therefrom, the Supreme Court of Canada held that, 
as more than sixty (lays rad elapsed since the rendering of 
the judgment sought to he appealed from, it had no juris­
diction to grant the special leave asked for.

* Present : Fitzpatrick, C.J., and Girouard, Davies, Idinqton, 
Maclennan and Duff. JJ.
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The motion was accordingly dismissed with costs, follow- 1906 
ing the decisions in Canadian Mutual Loan and Investment 
Co. v. Lee (1), and Connell v. Connell (2). Mro Co.

, Ontario
Motion dismissed with costs. Lumber Co.

Morine, K.C., for the motion.

Bethune contra.

Note.—Cf. Ontario and tjnebec Railway Co. v. Uareheterre (17 
Can. 8. C. It. 141).

[S. C. File No. 2620.] 1906
•Oct. 2.

JULES AUDETTK (Defendant)........................ Appellant,

AND

PETER O’CAIN (Plaintiff)............................ Respondent.

ON APPEAL FROM THE COURT OF KINO'S BENCH, 
APPEAL SIDE, PROVINCE OF QUEBEC.

Appeal—Jurisdiction—Possessory action—Matter iti controversy.

MOTION to quash an appeal from the Court of King’s 
Bench, appeal side, reversing the judgment of the Superior 
Court, District of Iberville, and maintaining the plaintiff’s 
action with costs.

By his possessory action, the plaintiff prayed that he 
should be declared the owner of the land in dispute, that the 
defendant should be enjoined against troubling him in his 
possession thereof, that he should be awarded damages

* Present : Fitzpatrick. C. J., and Girouard, Davies, Iding- 
ton, Maclennan and Drip, JJ.

(1) 34 Can. S. C. B. 224. (2) Cam. 8. C. Prac. 224.
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1906 against the defendant, and that the defendant should he
Audktti

O’Cain.
ordered to construct his building, adjoining said land, in 
such a manner as to prevent humidity passing through the 
wails of an ice-house, or remove it to such a distance from 
the boundary ns to stop the penetration of water therefrom 
through the soil and into the plaintiff’s land.

Hisaillon, K.C., for the motion.

Heaudin, K.C., contra, was not called upon for any argu­
ment.

After hearing counsel for the respondent in support of 
the motion, the court dismissed the motion with costs.

i Million dismissed with rosis.

(Ed. Notk.—The appeal was heard ou the merits on 10th May, 
1907, and judgment was reserved.)

1907 [S. C. Files Nos. 2(121, 2632, 2640.]

CRAWFOHD v. ,7. McLEOD; LAWSON v. McLEOD; 
CRAWFORD v. M. McLEOD.

APPEALS from the Court of Appeal for Ontario.

On an arrangement arrived at during the arguments, the 
cases were settled out of court and the appeals were dis­
missed, by consent, without costs in the Supreme Court of 
Canada or in the courts below.

(4th April, 1907.)



SITU K MF. conn’ CASKS.

[S. C. File No. 2635.]

THK LAUUKNTIDK MICA CO. v. FORTIN et al.

APPEAL from the Court of King’s Bench, appeal side, 
Province of Quebec.

Appeal dismissed for the reasons stated in the court 
below.

(9th May, 1907.)

[S. C. File No. 2636.]

ANGERS v. DUGGAN.

Matter in controx'crsy on* appeal—Satisfaction of claim—Chunuc. in 
position of parties—Question of costs only—Practice—Quashing 
appeal.

Appeal from the Court of King’s Bench, appeal side. 
Province of Quebec.

It appeared that the claim of the appellant, an inter­
venant, had been settled, while proceedings were pending, 
and that the only remaining dispute between the parties was 
as to costs incurred.

On motion by the respondent, the appeal was quashed 
with costs.

(19th February, 1907.)

(See Q. R. 29 S. C. 232.)
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1007 [8. C. File No. 2<i37.]

HAMEL1N v. BANNERMAN.

Appeal from the Court of King’s Bench, appeal side, 
Province of Quebec.

The Superior Court maintained respondent’s action for 
further damages caused by the appellant increasing the 
height of a dam on the North River near Lachuto, Que., 
which was the subject of dispute in a former action decided 
in 1901 (see 31 Can. S. C. H. 534), and this judgment was 
affirmed by the judgment appealed from.

After hearing counsel for the parties, the Supreme Court 
of Canada reserved judgment and, on a subsequent day, 
dismissed the appeal with costs.

Appeal dismissed with costs.

(13th March, 1907.)

The End.
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Navigation—.1 dmiralty law—Naviga­
tion — Négligence—Overtaking vessel— 
Findings of fact—Cause of collision.]—
The Ship “Bielman" r. Ca dwell. 40fi 
And see Rivers and Streams ; Ships 

and Shipping.

Negligence — Operation of railway— 
Ncgligcntly inereasing speed- Non-suit.] 
Lake Erie & Detroit River Ry. Co. r.
Scott ..................................................... 211

2------Operation of tramway — F sc of
highway—Repair of streets—Dangerous 
ica y — .8 peed—Headlights—Exercise of 
ordinary and reasonable rare.]—Mon­
treal Street Ry. Co. v. McDougall. 
..................................................................... 284

3 ---- Operation of tramway—Dangerous
way—Removal of ice and snow—Right 
of why. |—Vincent v. Montreal Street 
Ry. Co.................................................... 300

4 ---- Right of appeal—02 V. c. 11. s. 27
(Ont.)—Special leave to appeal per sal- 
t —Questions in controversy—Damages 
— mendment of pleadings—Rale 015— 
No suit—Procedure.]—John Dick Co. 
n. Gordaneeb........................................  320

5 ----Lord Campbell's Act—Findings of
jury — Verdict — Damages.)—Grand 
Trunk Ry. Co. v. DePencier........  343

0------Railways — Negligence — “ Fatal
lévidents Aet"—R. ft. O. (18071 e. 120. 

s. 10. | — Grand Trunk Ry. Co. r. 
Speers........................................................ 347

7 ----Operation of tramway—Evidence—
Findings of jury.)—Toronto Ry. Co. r. 
Mitchell................................................340

8 ----Operation of railway — Highway
crossings — Inconsistent findings—Ques­
tions to jury—Practice — Mistrial.]— 
Grand Trunk Ry. Co. v. Moore. . 401

0----- -Admiralty law — Navigation —
Negligence—Overtaking vessel—Findings 
of fact—Cause of collision.]—The Ship 
“Bielman” v. Cadwell.................... 405
10----- Negligence—Operation of railway
—Passenger jumping off train—Danger- 
nus way.]—Halifax & Southwestern 
Ry. Co. v. Shea................................. 4771
New trial—Ships and shipping — Ma­
terial used in construction—Sale of goods 
—Contract — Principal and agent—Mis­
representation — Mistake — Conversion 
—Trover — Evidence — Misdirection—
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New trial—Continued.
Ship's hunbuild—Pledging credit of oirti­
er»—Accessary outfitting at home port.] 
—Troop < t aï. v. Kverett et al. .. 131

2 ---Marine insurance — \bandon incut
—Repair»—“ Ronton Claune "—Findings 
of jury—Xew trial—Practice—Evidence 
taken by coniminnion — Judicial diserc-
tion. |—Insurance Co. of North Am­
erica r. McLeod : Western Assurance 
Co. v. McLeod; Nova Scotia Marine 
Insurance Co. v. McLeod............... 214

3 ---Appeal—Jurisdiction—New trial. \
—Toronto Ky. Co. v. McKay.... 411>

Nonsuit -Right of appeal—«52 V. c. 11. 
n. 27 (Ont.)—Special have to appeal per 
saltum — Question» in controversy — 
Xcgliqencc — Damages—A mend incut of 
pleadings — Rule 013 — Procedure.] — 
John Dick Co. v. Cordaneer........ 320

Nuisance — Municipal corporation — 
Drainage — Construction of sctvcm— 
"Nuisance — Injunction — Damages — 
Right of action — Practice.]—City of 
London v. Lewis et al....................  102

Partnership — Amending minutes of 
judgment — Correcting error — Suit 
against partnership — Special lean for 
motion to full court—Practice.]—Jack- 
son v. Drake, Jackson & IIelmcken. 
.................................................................... 3*4

2------Evidence — Concurrent findings.]
—Leiuiiton v. IIale........................  417

Penitentiaries Constitutional law— 
f m prison ment of criminals—Expense of 
maintenance—R. X. "L Act. 1807 Legis­
lative jurisdiction of Parliament — Pro­
vincial legislation—Practice on references 
bp the (lovernor-Qciieral in Council.] — 
In re New Brunswick Penitentiary.
.................................................................. 24

Petition of right—Jurisdiction of Ex­
chequer Court of Canada—Forfeiture by 
Crown — Rideau canal lands—Mis-user 
—Condition subsequent — Reconrsi by 
heirs of former owner—Costs.]—Wright 
r. The Queen ................................... 151

Plane—Mines and nincrals—Removal 
of ore—-Roundary—Copy of plan—Evi­
dence—Falsa demonstratio.]—Nova Sco­
tia Steel Co. v. Bartlett............... 208
2------JCrown grant—Construction of deed
—Description—I nut ructions for original 
survey — Surveyor's report—Plans and 
field notes—Location of boundary line— 
Evidence — Findings bp trial judge.] — 
Johnson's Company v. Wilson et al. 
...........................................................

Pleading — Right to appeal—02 V. e. 
11. s. 27 (Ont.)—Special Icare to appeal 
lier saltum—Questions in controversy— 
Xegligenee — Damages—Amendment of 
pleadings—7tale 013—Xonsnit—Verdict 
—Procedure.]—John Dick Co. v. (Jor­
dan eer..................................................... 320
2------Appeal — Jurisdiction — Amend­
ment of pleadings—Discretionary order— 
Procedure — Final judgment.]—Cass v. 
Couture: Cass v. McCutciieon. . 380

Patent of invention \ppeal—lurTs- 
dietion—R. S. C. e. 1.33. **. 40, 42—00 
& (11 V. e. 34 (7).) — Validity of patent 
—Matter in controversy—Extension of 
time for appealing — Lapse of order— 
Practice in office of registrar—Refusal to 
approve security.] — MacLauoiilin v. 
Lake Krie & Detroit River Ry. Co. 
................................................................. 297

2------Appeal — Jurisdiction—Matter in
controversy—R. S. C. e. 01, s. 40.1 — 
Victor Sporting Goods Co. v. The 
Harold A. Wilson Co...................330

Payment — Contract — (Juarantee — 
Conditional sale—Rescission—Mortgagor 
and mortgagee—Power of sale—Creditor 
re taking possession—Continuing liability 
—Appropriation of money realized by 
creditor—Release of debtor — Discharge 
of surety.]—Stephen v. Black et

Pledge.
See Banks and Banking.

Possession -Title to land—Lease for 
gears—Possession by sub-tenant—Pur- 
hase at sheriff's sale—Adverse occupa­

tion—Evidence—Conveyance of rights ac­
quired — Compromise — Waiver—Estop- 
pel. 1—Sheets et al. v. Tait and The 
Queen...................................................... 158
Practice —Private bills—Questions re­
ferred for opinions—Construction of sic-
tute—R. X. .4. .4rt, 1807. »■». 02, 03—38 
1. c. 11. *. 33 (/).)]—In re The Bro­
thers of the Christian Schools in 
Canada.................................................... 1
2----- Appeal—Special leave to proceed in
forma pauperis—Dispensing with security 
for costs — Mode of bringing appeal— 
Construction of statute—38 V. e. 11, ss. 
24. 28. 31 and 70.1—In re Fraser. . 0
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Practice - Continued.

3------Practice—gnashing appeal at hear­
ing—Voulu. | — Western Cm nties Kv. 
CO. V. WlNDSOB AND ANNAPOLIS llY. <’(). .................................... 11

3a------ Practice—Costs—Counsel fee.J —
Montmorency Election Case-___ 10

4-------Taxation of costa—Stay of exeeu
Hon—Set tiny-off costs in court In loir—
I mending minutes of judgment. \ North 

Ontario Election Case ; Wheeler r.
GI KBS........................................................ 1!»

4« —élection a y y cal — Substitution of 
third yarty—Xotiee.]—Re Si evvart. 21

5 ---Constitutional laic—Pen itentia ries
—Imprisonment of criminals—Expense 
of maintenance—It. X. .1. Act. 1807 
Legislative jurisdiction of Parliament— 
Provincial legislation—Practice on refer­
ences by the (I over nor-General in Coun­
cil.]—In re New Brunswick I'enitex- 
tiary .................................................... 24

0—-—Constitutional laic — Legislative 
jurisdiction—7ncoryoration of comyunies 
—Foreign corporations — Judicial opin­
ions on references — Private rights—
45 V. e. 110 (1>.) J—//! re Quebec Tim­
ber Co....................................................  43

7 ----Appeal — Jurisdiction—Order for
stay of proceedings—Matter of procedure 
—Judgment délirerai out oj court. \ —
Canadian Pacific 11 y. Co. v. Conmee
6 McLennan........................................ oi>

8 ---Execution for costs — Practice.]—
Black v. IIuot ...............................  100

9 ----Controverted diction — Dismissal
on default of appearance — Reinstating 
appeal. ] IIarurai t v. Bravely; West 
Northumberland Election Case. . 109

10 ----Habeas corpus — Criminal lair—
Jurisdiction of Judge of Supreme Court 
of Canada—Issue of writ out of jurisdic­
tion of provincial courts — Concurrent 
jurisdiction — R. S. ('. e. 135. s. 32— 
Construction of statute — Constitutional 
law — Powers of Parliament — Inland 
Revenue . 1 et. R. S. C. c. 34, s. 139 (rl 
—Selling and delivering still and worm— 
Cumulât in charge—Summary conviction 
—Adjournments — Conviction in absence 
of accused. ] —In re Teli.ier............  11^

II ---- Appeal—Jurisdiction—Matter in
controversy—Winding-up Act—R. fi. C.
c. 129, s. 70. |—Hogaboom r. Central 
Bank of Canada ............................. 119

Practice—Continued.

12 ----Appeal per suitnin—Expiration of
time for appealing—Supreme Court Act, 
s. 40.J—Stewart v. Sci ltiiorde. . 152

13 --- Municipal corporation—Drainage
—Construction of sewers — Xaisance— 
Injunction — Damages—Right of action 
—Practice.]—City of London v. Lewis 
et a 1.......................................................... 102

14 --- Appeal—Dismissing for want of
prosecution.] — Birely r. Toronto, II.
A. It. ID ( .»............................................ IS.;. 1S|

15 ----Appeal per sultuin — Reviewing
whole ease on application for special 
leave — Vexatious proceedings—Want of 
merits — Expiration of time for appeal­
ing. I —Kilner v. Wkbuen..............  188

10------Appeal to Privy Con mil—Stay of
proceedings — Varying order for judg­
ment—Settling terms more definitely.] — 
Bank of Montreal r. Demers... 190

17 - Marine insurance—Abandonment
—Repairs—“ Roston Clause “—Eindings 
of jury—.Vf w trial—Practice—Evidence 
taken Ini commission — Judicial discre­
tion.]—lyHVRKSCE Co. of North Am­
erica r. McLeod; Western Assurance 
Co. r. McLeod ; Nova Scotia Marine 
Insurance Co. v. McLeod............... 214

18 ----Varying minutes of judgment—
Costs of former trials — Issues on ap- 
peal. I I h nsmuib v. Lowenbebo, Har­
ris & Co................................................  270

19 ----Practice—Equal division of opin­
ion—Dismissal of appeal with costs.] —
Calgary and Edmonton IIy. Co. v. 
The King.............................................. 271

20 ----Appeal per sal turn—Jurisdiction—
Practice.]—Trabold r. Miller.... 281

21 ----Criminal law—Refusal of reserved
case—Appeal to Supreme Court of Can­
ada — Conviction in Yukon Territory— 
Admission of evidence — Procedure at 
trial—Delays.]—La belli: r. The King 
.................................................................. 282

22 Equal division in opinion—Appeal 
standing dismissed with costs.1—Mon­
treal Street By. Co. r. McDougall. 
 \ . 2*4

23 ---Appeal—Jurisdiction—R. S. C. r.
135. MS. 40. 42—00 & 01 V. e. 34 (D.) — 
Validity of patent — Matter in contro­
versy—Extension of time for appealing
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Practice—Continued.
—Lapse of order—Practice in office oj 
registrar—Refusal to approve security.] 
—Mac La ugh i.in r. Lake Erie & De 
tboit Biveb By. Co..............................297

24 --- Varying minutes of judgment—
Repayment of rout* — Jurisdiction. | — 
Turner v. Cowan...................................'{(Hi

24m------ It reach of trust — Interest on
bonds—Acts hy Crown officials — t itra 
vires—. I tilling parties. ] —QUEBEC North 
Shore Turni-ike Road Trustees v. 
The Kino ............................................ 816

24b------Motion — Dismissal for aunt of
prosecution.I—A loom A Central & II. II. 
By. Co. v. Fraser...............................  323

24c------Varying minutes — Division of
costs — Appeal partly successful.]— 
Knock v. Owen ...............................  325

25 ---Right of appeal—62 V. c. 11, s.
27 (Out. l—Special leave to appeal per 
saltum—Questions in controversy—Neg­
ligence—Damages—Amendment of ph tid­
ings—Rule 615 — Nonsuit — Verdict— 
Procedure.] — John Dick Co. r. <Jor­
dan ker........................................................Î526

26 --- Appeal — Jurisdiction — Exten­
sion of time—Order hy single judgt- 
Order hy court appealed from—Munici­
pal by lair.]—Village of Brussels r. 
McCrae...................................................... 336

26«------Leave to appeal—Exercise of dis­
cretion.] — Montreal Cold Storage & 
Freezing Co. ; Ward v. M uli.in... 341

26/>------Findings of Jury—Frith nee—Re­
versal.]—Toronto By. Co. v. Mitchell. 
..................................................................349

27 ---Appeal—Special leave—Matter in
controversy—Discretionary order—Prae- 
tiee. 1 — Hamilton Brass Mm . Co. r. 
Barr Cash & Package Carrier Co 
..................................................................382

28 --- Amending minutes of judgment—
Correcting error—Suit against part no-, 
ship — Special leave for motion to full 
Court.]—Jackson v. Drake, Jackson
& IIelmcken........................................384

tit) Appeal—Findings of fact — Re­
versal oil appeal—Practice. 1—DeGalin- 
dez ». Owens....................................... 393

Practice- Continued.
30 --Negligence—Operation of railway
—Highway crossings—/neonsistmt find­
ings--Questions to jury — Mistrial.] — 
Grand Trunk"By. Co. r. Moore.. 401

50m-------Varying minutes of judgment—
Costs.]—Leahy ». Town of North Syd­
ney ............................................................404

31 --Appeal — Postponement pending
appeal to Privy Council.] OTTAWA
Electric Co. ». City of Ottawa .. 409

32 --Assessment of damages—Concur­
rent findings — Practice on appeal.] — 
Wood ». LeBlanc et al..................... 400

33 --Reviewing questions of fact on
appeal—Findings of trial judge, j—Bonn 
». Stafford.............................................. 411

34 ---Partnership — Evidence — Con­
current findings.]—Leighton ». Hale.

35 ---Election law—Amending minutes
of judgment — Order as to further pro­
ceedings in election court — Commence­
ment of trial—Cross-petitions.]—Roc HE 
». Borden : Carney ». O'M uli.in ; Hali­
fax Election Cases.........................  421
36 ---Appeal — Expiration of time for
appealing — Special leave—R. S. C. c. 
135, s. 20—Jurisdiction.]—The ('. Beck 
Meg. Co. ». The Ontario Lumber Co. 
.................................................................. 422
37 ---Appeal — Jurisdiction — Posses­
sory Action— I/alter in controversy.] — 
Au dette ». O'Cain.............’............  423
38— Matter in controversy — Satisfac­
tion of claim — Change in position of 
parties—Question of costs—Quashing ap­
peal.]—Angers ». Duggan ............  425

Prescription—Title to land — Injunc­
tion — lloundciry — Riparian rights.] — 
City of Hull ». Scott et al.......... 264

Principal and agent —Ships and ship­
ping — Material used in construction— 
—Sale of goods — Contract — Misrepre­
sentations — Mistake — Conversion— 
Trover — Evidence—Misdirection—New 
trial—Ship's husband—Pledging credit of 
owners — Necessary outfitting at home 
port. |—Troop et al. ». Everett < al. 
.................................................................. 131

Principal and Surety.
See Suretyship.



INDEX.412

Privy Council Appeal Ini respondent 
—Stap of proceedings.]—Hank of Mon­
treal v. Demkrh................................. 190

2------Appeal—practice — postponement
pending appeal to Privy Council. |—Ot­
tawa Electric Co. v. City of Ottawa.

.................................................................40»
Quantum meruit—( 'ontravt—Inappli­
cable, conditions — Action for quantum 
meruit.] — Toronto Hotel Co. r. 
Sloan k........................................................350

2------Value of work performed — Dis­
missal of ion tract or—Extras—Damages 
—City of Toronto v. Metallic Roof-.....................
Quebec Turnpike Road Trust.

See Trusts.
Railways Operation of railway 
Negligence — Xonsnit.\—Lake Erie & 
Detroit River Ky. Co. r. Scott. . 211
2------Construction of contract — Rail­
ways—Free passes. |—Grand Trunk Ry.
r. Niaoara Falls International
Bridge Co.................................................aw
------Title to land—liailtcay aid—Land

grant—Croira patent — Reservation of 
minerals—Dominion lands refffilations— 
Construction of statute — Free grants— 
Parliamentary contract—53 V. c. 4—R.
s. C. c. 54. |—Calgary and Edmonton
Ry. Co. et al. v. The Kino.......... 271

4------ Railways — Negligence — “ Futur
Accidents Act "—R. S. O. (18071 c. 129. 
*. 10.1 — Grand Trunk Ry. Co. r. 
Speers........................................................ 347

5------ Appeal from Hoard of Railway
Commissioners—Want of jurisdiction— 
Railway Act, 1903.1—Canadian North­
ern Ry. Co. v. Robinson................. 394
0------Operation of railways—Interchange
of traffic—I 'sc of trades — Inter-switch­
ing—Conditions imposed—Traffic rates— 
Jurisdiction of Hoard of Railway Com­
missioners — “ Railway Act, V.Mti." ss.
137, 253, 206. 207. 271, 214 — 5 Edw- 
17/. c. 42. s. 8—Occupation of property 
of other companies—Construction of sta­
tute.]—Grand Trunk Ry. Co. v. Cana­
dian Pacific Ry. Co. and City of Lon­
don............................................................ 390

7------Negligence — Operation of railway
—Highway crossings—Inconsistent find­
ings—Questions to iury—Practice—Mis­
trial.] — Grand Trunk Ry. Co. v. 
Moore.......................................................401

Railways Continued.
8-r----Negligence — Operation of railway
—Passenger lumping off train—Danger 
ons way.] Halifax Southwestern 
Ry. Co. v. Siiea...............................  418

And see Negligence—Tram way.

Railway Commissioners.
Sec Board of Railway Commissioners.

Redemption — Construction of deed— 
Vortgagi •>,- sale - Equity of redemn-
tion.]—McLean v. McKay............... 334

And sec Mortgage—Sale.

Rideau canal lands—Canal lands— 
Forfeiture l fis-user by Crown—Condi­
tion subsequent—Jurisdiction of Exche­
quer Court of Canada—Costs.]—Wright 
r. The Queen....................................... 151
Riparian rights—Rivers and streams 
—Obstructions in channel—Water-power 
—Mill-dam — Diversion of water—Land 
covered by water.] —BAIRD V. ELLIOTT.

2------Title to land—Injunction—Boun­
dary—Prescription.]—City of Hull v. 
Scott ....................................................  204
Rivers and stream»—Obstructions in 
channel — Water-power — Mill-dam— 
Diversion of water — Riparian rights— 
Land covered by wafer.]—Baird v. El­
liott.........................................................  *4
2------Title to land—Injunction-—Bound­
ary—Riparian rights—Prescription.] — 
City of Hull v. Scott et al.......... 204
Saïj — Ships and shipping — Material 
used in construction — Sale of goods— 
Contract—Principal and agent—Misre­
presentations—Mistake — Conversion— 
Trover — Evidence — Misdirection— 
New trial—Ship's husband—Pledging 
credit of owners—Necessary outfitting a(
home port.]—Troop et al. v. Everett
et al. .................................................... 131
2------Contract — Guarantee — Condi­
tional sale—Rescission—Mortgagor and 
mortgagee—power of sale—Creditor re­
taking possession—Continuing liability— 
Appropriation of money realized by cre­
ditor—Release of debtor—Discharge of 
surety.]—Stephen r. Black et al. 217
3------Sale of railway ties — Delivery—
Rank Art lien — Trade marks—Timber 
marks. 1 —Maoann v. Grand Trunk Ry. 
Co. ........................................................ 200
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Sale—Continued.
4 -----Construction of deed—Mortgage or
sale — Equity of redemption.]—McLean 
v. McKay .........................................SZtt
Servitude I ctio negatnria scrvitilfis 
—ft on idary ditch— Estoppel Waiver of 
oh jest ons — Evidence.] — Breton v. 
Gonthier dit Bernard.................  350
Sheriff -Title to land—I.ease for years 
—Possession by sub-tenant—Pun hase at 
Sheriff's sale—Adverse ocupation—Evi- 
denet—Con vega nee of rights acquired— 
Compromise — Waiver — Estoppel. ]— 
Sheets et al. v. Tait and The Queen. 
............................................................... 158
Ships and sltinpine Material used 
in construction—Sale of goods—Contract 
-—-Principal and agent — 11isrepresenia- 
tions—Mistake — Conversion—Trover— 
Evidence — Misdirection — yew trial— 
Ship's husband—Pledging credit of own­
ers—Accessary outfitting at home port.] 
—Troop ct al. v. Everett et al__  131
2------Shipping — Charter party—Condi­
tion to load and proceed with despatch— 
Delay — Loss of cargo — Recovery of 
freight — Action.)—SpixdLEB v. Farqu- 
IIAR. ......................................................304
5 ----Admiralty law — \avigation —
Negligence—Overtaking vessel — Cause 
of collision.]—“ Bielm an ” v. Cadwell
.....................................................................405
And sec Admiralty Law; Insurance,

Marine: Navigation.
Statute—Legislative jurisdiction—Con 
stitutional law — Education—Companies 
— Private hills — Questions referred for 
opinions—Construction of statute—If \
A Act. 1807. »». 02. 03—38 V. c. 11. ». 
53 f/Ml—fn re The Brothers of the 
Christian Schools in Canada... 1
2------Appeal—Special leave to proceed in
forma pauperis—Dispensing with seeuri- 
tu for costs—Mode of bringing appeal— 
Construction of statute—38 V. e. 11,
24. 28. 31 and 70.1—In re Fraser. Ô
3.----- Appeal — Jurisdiction — Supreme
Court Art (1875). 38 V. e. 11—Demur­
rer — Final judgment.] — Western 
Counties By. Co. v. Windsor & An 
napolis By. Co................................. if

4------Constitutional law— Penitentiaries
—Imprisonment of criminals—Expense of 
maintenance—R. V. A. Act. 1807—Legis­
lative jurisdiction of Parliament — Pro­
vincial legislation — Practice on refer-

Statute— t out in ued. 
cnees by tin Qovrrnor-dcneral in Coun­
cil.]—In re New Brunswick Peniten­
tiary..................................................... 24

5----- Criminal law — Habeas corpus—
C(rtiorari—Conviction—Keeping a house 
of ill-fame — Reviewing evidence—Con- 
si ruction of statute—20 & 30 V. c. 45. 
»». 1. 5 (Com.)—#. S. O. (1877). c. 70. 
ss. 1. S—Liberty of the subject. \ - -In re
Hamilton............................................ 35

0---- Constitutional law — Legislative
jurisdiction—Incorporation of companies 
—Foreign corporations — .Indicia! opin­
ions on references — Private rights—45 
V. c. 110 (D.) I—In rc Quebec Timber 
Co...............  43

7 --- Legislative jurisdiction—Constitu­
tional law—Companies—Private bills— 
Property and civil rights—If. A. C. Act, 
1807. ». 02—15 V. e. MM.]—In rc Can­
ada Provident Association.......... 48

8 ---Summary convictions and orders—
Procedure bn magistrates—Delay in is­
suing commitment — Term of imprison­
ment—Commencement of sentence—32 & 
33 V. c. 20—“ Canada Temperance Act, 
1878 "—32 & 33 V. c. 31.1—In re Cub- 
ley......................................................... 71

0-----Habeas corpus — Certiorari—Re­
viewing evidence — 20 & 30 V. c. 45 
(CflH.il — /»* re Arabin alias Ireda.

10 --- Habeas corpus — Criminal law—
Jurisdiction of judge of Supreme Court 
of Canada - Issue of writ out of juris­
diction of provincial courts—Concurrent 
jurisdiction—R. S. C. c. 130, ». 32—Con­
struction of statute—Constitutional law 
— Powers of Parliament — Inland Re­
venue .4et. R. 8. C. c. 34. ». 100 (c)— 
Sell in a and delivering still and worm— 
Cumulative charge — 8ummary convic­
tion—Adjournments — Conviction in ab­
sence of accused.]—In re Tellier .. 110

11 --A ppeal—Jurisdiction— Matter in
controversy—Winding-up Act—R. 8. C. 
c. 120. ». 70.1—Hooaroom v. Central 
Bank of Canada............................. 110

12 ---Appeal — Jurisdiction — Title to
laud—Trespass—Action posscssoire—De­
molition of works—Matter in controversy 
R. 8. C. c. 135. ». 20.1—Macdonald r. 
Brush ................................................  141
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Statute—( 'ont in ued.
13 --- Sale of rail tray ties—Delivery—
Bank .1 et lien—Trade marks—Timber 
marks.]—Maman n r. (.hand Think 
Railway Co..............................................200

14 --- Title to land—U ait nay aid—Land
grant—Crown gâtent—Denervation of 
minerals—Dominion lumls regulations— 
Constrntion of statute — Free grants — 
Parliamentary contract—53 V. e. 4^—It. 
S. c. r. 54.1—CALGARY AND EDMONTON 
Ry. Co. et al. r. The Kino............  271

13 -Anneal—./ nrisdirtion—Mutter in 
controversy— I alidity of patent—Exten­
sion of timi’ for appealing—It. 8. e. 
135. ss. 40. 42—4M! A ill j . ,. .14 (/).». | 
—MvlAVIIllLlX r. I.AKK ERIK AND I DE­
TROIT River Ry. Co............................. 297

111------.1 pfleu I —./ n risd id ion—Amount in
controversy—. I diling interest—Construe 
tion of statute—till & 111 e. 34 (/>.)• 
It. S. O. MS97» c. 51. *. 1 Hi. |—Bren 
nan v. Kihnaw ....................................318

17------Hight of appeal—(12 1. e. 1*. s.
27 I Ont. ) Special hare to appeal pi r 
saltum—Questions in controversy—Xegli- 
genee—Damages — Amendment of plead­
ings—It ah 1115—Xmisait — Procedure. | 

John Dick Co. r. (Iordaneer .... 32(1

17a------Patent of invention — Appeal —
Matter in controversy—It. 8. C. e. 111. s. 
4(1.1—Victor Sporting Goods Co. v 
The II. A. Wilson Co.........................330

1.8 —Winding-up Act—Leave to appeal 
—Discretion — Construction of Domin­
ion statutes—Appeal de piano—It. S. e. 
c. 120, s. 70. |—In re Montreal Cold 
Storage and Freezing Co. : Ward r. 
Mvllin.....................................................34i

——Negligence — “ Lord Campbell's 
Act "—Findings of Jury—Verdict—Dam 
ages J—Grand Trunk ry. Co. v. I>e- 
Penoier ................................................... 343

20 ----Fatal Accidents Act—R. 8. O-
( 1807) c. 120. s. 10.]—Grand Trunk 
Ry. Co. v. Speers..................................347

21 ----Appeal from Board of Railway
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