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SWEARING.
[coMmMUNICATED.]

Let not the title of this paper lead any to
Suppose that it is a dissertation on a profane
bit, unfortunately too prevalent in this irre-
Verent age. We would not encroach upon the
Province of another learned profession, but
Merely propose the brief consideration of
. Judicial swearing. While the light oath has
%0 justification and is condemned by religion,
€ legal oath is required by justice and sanc-
Oned by Scripture. *“ An oath for confirma-
‘ ﬁon,” saith the Apostle, “is to them an end

of all strife.” (Heb. vi. 16.)
The subject has been suggested by an inci-
, o B¢ which happened, a short time ago, in
'® Police Court at London, Ontario. A cer-
! clergyman of the Romish Church had
°en there arraigned to answer a charge of
ing the Registration Act. At the hearing
the matter, a brother ecclesiastic was called
Pon to give evidence. The usual Protestant
'_ble baving been presented to him, that he
'8ht take the customary oath, he declined
8Wear upon the heretical volume. He
Uested to be allowed the Douay Bible,
thorigeq by his Church; but the not unrea-
ble request was refused. The magistrate
g:“ Obstinate: the minister was firm; and

88e was adjourned.

Now this is certain beyond a doubt, that
" Worthy magistrate, though a safe Protes-
i¢1’ 788 not a sound lawyer. The witness,
“zhm Scruples so inclined him, id a perfect
X, t 0 call for the Alcoran, or the Pentateuch.
than a century ago, an answer was given
qui. e English Bench which satisfies the
on often propounded in our courts to

B ﬁ:}\ -

witnesses of tender years (and which might

form a leading point in the examination of
candidates for the office of Police Magistrate)—

“Do you understand the nature of an oath ?"
What that answer was, and by what reasoning

it was arrived at, we shall humbly endeavour
to set forth,

And first, as to forms of swearing. That the
efficacy of an oath does not depend on the
ceremony is an opinion supported by great
and ancient authority. When the Roman
emperors became converts to Christianity,
they allowed their subjects, Pagan and Chris-
tian, to consult their own convictions or super-
stitions as to forms of taking an oath. Those
early Christians, delden tells us, made use of
various forms, such as *Per vultum Sancti
Lucee,” «Per pedem Christi,” * Per sanctum
hunc, vel illam.” The practice of & corporal
oath wag borrowed from the Pagans, and
established by the emperors of the East.
From them dates our time-worn custom of
calling Heaven to witness the truth of our
declarations, “tactis sacrosanctis Dei Evan-
geliis:” (Codex Theodosianus, lib. 8, tit. 2,
¢. 14.) This Christian ceremony was adopted
by the English Legislature by a statute passed
in the reign of Elizabeth.

In our own Courts deviations from this
immemorial method are not often seen; but

- we do occasionally meet with a witness whose

peculiar scruples forbid him to touch the book,
and Who takes the oath by extending his right
hand towards heaven; truly a solemn form.
This is the custom of the Scottish Kirk, which
deems it idolatry to kiss the book. A curious
caseé touching this practice is reported in
the 8econd volume of that ancient reporter,
Siderfin, page 6 (temp. 1657). In the suit of
Dutton v, (olt, Dr. Owen, Vice-Chancellor of
‘the University of Oxford, was placed in the
witness-box ; but when they would have put
him upon his oath, he stoutly refused to con-
form to the established mode, or to lay his
hand upon the book. He desired that it
might be spread open before him, and he
would raige his right hand and swear very
readily. The jury were perplexed ; for at that
early day there was no precedent for such an
eccentricity, Glin, C.J., relieved their doubts,
and permitted the oath, declaring that it was
in his opinion as strong as that of any other
witness; “though I myself,”” he added, * were
I to be sworn, would touch the book.”

In a case once, in which the illustrious
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Erskine was engaged, an important witness,
called against him, without claiming to belong
to any particular sect, declined to take the
usual form of oath. He would hold up his
hand and swear, but would not kiss the book.
Being asked his reasons for objecting to do so,
he answered, *Because it is written in the
Revelations, that the angel standing on the sea
held up his hand.” “ This does not apply to
your case,” said Erskine, “for in the first
place, you are no angel; and secondly, you
cannot tell how the angel would have sworn
if he had stood on dry ground, as you do.”
On this occasion, Lord Kenyon, having taken
counsel of Lord Chief Justice Eyre, ruled that
the scruples of the witness should be respected,
however absurd the ideas on which they were
grounded, and he should be allowed to swear
as he pleased, without the necessity of belong-
ing to any particular sect.

The ‘ Heathen Chinee,” it is said, adds
solemnity to his asseveration by dashing a
saucer to the ground: R v, Entrekman,
C. & M. 248. In Chipa, the “Commissioners
for taking affidavits,” if they have to furnish
the implements for depositions, must find that
branch of their practice as little profitable as
those of our own country.

The native of Hindostan, who is of the
Gentoo religion, swears in the presence of a
Brahmin, abasing himself and touching the
foot of the priest. This recalls the custom of
the ‘““monks of old,” who sealed their oaths
by kissing the abbot’s foot. As for the father
abbot himself, his simple assertion passed for
gospel truth.

To look back to times still more distant, the
ancient Romans, as we learn from Cicero's 7th
Epistle ad Familiares, i. 12, when they took
an oath, dropped a pebble to the ground, im-
precating upon themselves the anger of Father
Jove, and ejectment as certain as that of the
stone, if they wittingly deceived. -  Sci sciens
fallo, tum me Diespiter, salvs urbe arceque,
bonis ejiciat, ut ego hunc lapidem.”

The Moslem lays one hand flat upon the
Koran, and places the other on his forehead.
He then bends his head till his forehead
touches the sacred volume, and again lifting
his eyes, gazes for some time steadfastly upon
it: Fachina v. Sabine, 2 Str. 1104; and
Morgan’s Case, 1 Leach C. C. 64.

4s a last example, the Jew swears upon the
Pentateuch, “tacto libro legis Mosaicm,” which,
it has been said, forms hig * evangelium.”

(To be continued.)

SELECTIONS.

THE LAW OF DISTRESS.

It has been said that no subject has given
rise to more legislation than that of_distress :
8 Reeves’ English Law 555 n. (lasted.). We
may safely affirm that there are few branches
of the law in which legislation is more urgently:
required. We need hardly remark that this
State of things is a perfectly natural result of
our system in framing legal procedure. In-
stead of inventing an original remedy, we
usually prefer to give a new scope to an old
process. Instead of revising the details of
such process, we leave them untouched until
their inconvenience becomes intolerable. A
Mmeasure is then hastily passed to redress the
most pressing grievance, but no attempt is
made to remove less obvious anomalies, or to
bring the ancient remedy inte complete accord-
ance with the wants and ideas of the modern
Society.  Of this method of legislation the law
of distress affords an admirable illustration.

riginally derived from the Gothic nations of
the Continent : (Spelman Gloss : tit. Parcus,
P- 447;) this process was employed by our
Anglo Saxon ancestors to compel the appear-
ance of a debtor in court. Under a law of
Canute, passed to prevent the unfair exercise
of this power, the defendant was to be thrice
Summoned to submit to the judgment of the
hundred, and a fourth day of appearance was.
to be fixed by the shire; after which, if the
misguided man still continued contumacious, -
the complainant might seize his goods: 1 Pal-
grave’s Rise, &c., of the British Constitution.
180. From a very early period, by the cus- -
tom of the realm, as Fleta tells us, a man |
might seize and impound beasts which he
found trespassing upon his land, until he re- :
ceived compensation for the injury: Fleta, 101.
After the introduction of the foudal system,
distress became the ordinary means of com-
Pelling tenants to perform the services and to 3
pay the fines and amerciaments incident to
their tenure: Britton, liv. I, ch. 28, 58. The
barons found the seizure of the tenant’s goods
& more speedy and effectual mode of obtaining
satisfaction than the forfeiture of his feud.
Moreover they discovered in the new remedy
an instrument of oppression of which they
were not slow to avail themselves, They di#- !
trained for illegal fines and customs not reslly -
due; .stripped farms of the whole product -
seizing goods of great value for the smallest .
service, and drove the chattels and cattle di¥"
trained into their castles to prevent them fro®
being restored upon replevin. The Sovereigh .
did not neglect this method of supplying hi |
needs. The records of the Exchequer rels
that on one occasion the burgesses of Glouces”
ter paid a fine of three hundred lampreys (08" -
they might not be distrained to find the priso®
ers of Poictou with necessaries “unless the
would do it of their own accord:” (MadoX
History of the Exchequer, chap. 13, p."507.)

To remedy these evils a series of stat¥
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Were passed, extending from Magna Charta to
Stat. 1 and 2 Ph. and M., c. 12. These enact-
ments re-affirmed the provisions of the com-
mon law, protecting thetenant against wrongful
distress, and affixed heavy penalties to some
of the more audacious violations of justice.

With the decline of the feudal system the
Process of distress lost much of its oppressive
character. It was no longer a weapon in the
hands of a powerful baron, but merely a sum-
mary mode of recovering rent reserved on 2
contract of lease voluntarily entered into.

feans of evading the process were speedily
discovered. Since a distress could only be
made on the demised premises, the removal
of the goods afforded an easy mode of depri-
ving the landlord of his remedy. Since a dis-
tress could only be taken for rent in arrear
during the continuance of the lease, the last

alf year’s rent, which was generally not in
arrear until after the expiration of the lease,
<ould not be distrained for. Moreover, as the
distress was simply a pledge, to be retained
at the risk of the landlord, until the rent was
Paid, it afforded no remedy in the case of &
tenant who obstinately refused to redeem his
goods. 'The current of legislation which had
Previously been exclusively directed to the
Protection of the tenant, underwent a change,
and the object of nearly all the statutes sub-
Sequent to that last above-named, was to im-
Prove the remedy of the fandlord. He was
authorised to follow and distrain goods fraud-
ulenty removed ; to distrain within a certain
time after the determination of the lease; to
take certain classes of goods not previously
liable to distress, and a complete revolution
wag effected in the character of the process by
the well-known Act of William and Mary, con-
ferring on the landlord power to sell the goods
distrained.

The modern statutes have almost exclusive

Teference to distress for rent, and it is to this

Tanch of the process that we propose to re-
Strict our remarks. We do not intend to dis-
‘€uss the policy of the law, or to suggest any
Serious modification of the privileges of the
landlord. We take it for granted that this

voured individual should be allowed an ad-
Vantage over all other creditors in the recovery
of his debt. Assuming thig, however, itis
bviously desirable that the landlord’s special
Temedy should be so well-defined and simple
8 to gave him from the danger of error, and

@ tenant from the temptation to avenge him-
Self by an action at law. ''he process, more-
‘Over, ought to be applicable to all cases in
ich payments by way of rent are reserved.
.A ove all it ought to occasion the least possi-
e inconvenience and loss to the tenant. Let
98 gec how far the present law of distress for
Tent fulfils these conditions.
At the very thrdshold of the subject, weare
fronted with several important limitations
of the right to distrain, complicated with dis-
b:‘mOns of singular subtlety. No distress can
made, except by express agrecment, for
Wents by way of rent reserved on leases

of mere chattels ;-but a mixed payment of
rent and corporeal hereditaments—as, for in-
stance, rent for furnished lodgings—since it is
held to issue out of the hereditaments only,
may be recovered by distress. Rent reserved
on a mere licence to use premises for a partic-
ular purpose, as in the common case of a let-
ting of a mere standing for machinery, cannot
be distrained for, but if the letting is of the
exclusive use of a defined portion of a room
in a mill, the landlord may resort to this rem-
edy. Rent due under a mereagreement for a
lease, although the tenant may have entered
under it, and continued in occupation for some
years without paying rent, cannot be recover-
ed by distress; but if the tenant, after enter-
ing into occupation, promises to pay a certain
rent, or even only settles it in account with
his landlord, 2 new agreement will be presu-
med, under which the landlord may have the
right to distrain. Under a very ancient (see
Britton, liv. I, ch. 28, 57b.) and wise rule of
the Common Law, the remedy of distress is
confined to rents of fixed amount. It would
be obviously in the highest degree undesirable
that the landlord should have the power of
deciding for himself the amount of rent for
which the seizure should be made. Where
that amount has not been certainly fixed, he
must resort to an action for use and occupa-
tion, According to Coke there may be a cer-
tainty in uncertainty, and it is held that a
distress may be made for any rent which is
capable of being reduced toa certainty. Hence
a rent of 84, per cubic yard for marl got and
1s. per 1000 for bricks made, may be distrained
for, although it is obvious that questions may
arise between landlord and tenant as to the
amount of marl actually got, or the number
of bricks actually made.

Another rule of great antiquity is, that the
person distraining must possess a reversion in
the demised premises: Lit. s. 114, Bro. Abr.
tit. Dette pl. 39; citing Year Book, 48 Ed. 3,
4. Hence no distress can be made for rent
reserved upon the assigninent of a lease, but
the reservation of a reversion of & single day
will authorise a distress. A tenant from year
to year underletting from year to year, has a
sufficient reversion to enable him to distrain,
and a mortgagor permitted by the mortgagee
to continue in receiptd of the rfent;z :{ 3!:; l::;::

ed property, may distrain for
ﬁe&sg nfadeybefoz-e the mortgage. It has
been recently held that the reversion to sup-
port a distress need not be an actual rever-
sion ; that it is sufficient if it be a reversion by
estoppel, and that if the tenant 18 actually let
into occupation there is a reversion which he
is estopped from denying: ,]ndgment of Black-
burn, J., in Horton ¥. Weods, 87 L.J. Q.B. 248,

Other restrictions upon the ]and.lord’s power
to distrain, have reference to the time at which
it may be exercised, and in these we perceive
s somewhat different current of judicial opin-
jon. We have already mentioned that no dis-
tress can be made until the day after that on
which the rent becomes due, and that a stat-
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utory remiedy has been provided for the fraud-
ulent removal of goods to avoid a distress.
By a strict construction of the statute its opera-
tion has been limited to cases in which the
goods were removed after the rent became
due. Goods previously removed cannot be
seized for rent; hence, at any time before the
rent day, a tenant may carry off his chattels
in full view of his landlord, and with the avow-
ed object of avoiding a distress. A man can-
not distrain for rent in the night, because, as
Chief Baron Gilbert says, the tenant hath not
thereby notice to make a tender of his rent,
which possibly he might do to prevent the
impounding of his cattle: Gilbert on Distress,
50. As night is held to extend from sunset
to sunrise, it appears that, in summer at least,
a distress may be made before the person
whose goods are seized, is awake, and cannot
be made in the evening, when he is most likely
to be at hand to tender the rent.

Let us suppose, however, that a landlord
duly entitled to distrain has resolved to adopt
that remedy. His first step is to appoint a
bailiff, and the first care of that functionary is
to protect himself against the risk arising from
his own incompetence, by inserting in the
warrant to distrain a carefully worded indem-
nity by the landlord. His next proceeding is
to seek admission to the demised premises,
and, thanks to the numerous cases which have
been decided upon this subject, the limits of
what he may and may not do, in order to effect
this purpuse, are marked out with tolerable
clearness. It is not always quite so easy to
discern the principle upon which the decisions
are based. The leading rule seems to be that
the bailiff may enter in the ordinary mode
adopted by other persons who have oceasion
to go into the premises: Ryan v. Shileock, T
Ex., at p. 75. It has, however, been held that
he may climb over a garden wall, or enter by
an open window, methods of obtaining admis-
sion which cannot be considered as usual.
Since the Englishman’s house is his castle, the
person distraining must not break the outer
door, or unhasp a window, or open an unfasten-
ed window. It is not quite obvious why the
Englishman's stable, not situate within the
curtilage of his house, should also be deemed
his castle; yet although the sheriff may break
open the stable door, a person distraining for
rent is not entitled to do so. The rule in
Semayne's case appears to have been under-
“stood by the old authorities as prohibiting the
person distraining from opening the outer door
If it happened to be shut and not fastened,
and a similar construction has been adopted
in America, where it has been held that a
sheriff’s officer cannot even lift the latch of an
outer door in order to open it: Curtisv. Hub-
bard, 1 Hill's Rep. 336. Recent English cases,
however, have established the right of the
person distraining to open the outer door in
the ordinary way, but the tendency of Jjudicial
opinion appears now to be towards a stricter
interpretation of the rule: Nush v. Lucas, L.
R. 2 Q. B, 590.

The protection from, distress extends only
to the outer shell of the building. If the ex-
ternal door is open, the person distraining may
break open inner doors. Hence, a lodger who
has an outer door may, by keeping it locked
between sunrise and sunset, prevent his land-
lord from availing himself of his remedy by
distress; but if, although renting the upper
floors from year to year, he has no outer door,
he is not considered to have a castle, and the
landlord’s bailiff may obtrude himself under
circumstances as inconvenient as those in the
case in Hobart’s Reports, where an entry by
3 bailiff, who broke open the door of a cham-
ber where 2 man and his wife were in bed,
was held to be lawful: Hob. 62, 263. The
prohibition of breaking the outer door is also
limited to the first entry of person distraining,
If, after having lawfully entered he is forcibly
ejected, or if, having gone out with the inten-
tion of returning, he finds himself barred out,
he may break open the door to regain posses-
sion. Nice questions have arisen as to what
is a sufficient possession to entitle the landlord
to adopt this course. In the case of Boyd v.
Profaze, 16 L. T., N. S., 431, the defendant,
in going to distrain, lifted the latch of an outer
door and had got his arm and foot inside, when
the servants, with considerable presence of
mind, placed a table between the door and a
copper which stood near, and squeezed the
unfortunate man between the door and the
doorpost. By inserting a pair of shears in
place of his limbs he succeeded in preventing
the door from being closed, and having after-
wards entered by force, contended that he had
Previously obtained a sufficient possession to
entitle him to do so. The judge, however,
Was of opinion that the entry by the arm,
foot, and shears, not being a peaceable posses+
sion, could not huve that effect. After so
much elaborate care bestowed upon the defi-
nition of lawful and unlawful modes of entry,
it is rather surprising to find that actual entry
on the demised premises is not essential to &
distress. In his judgment in Cramer v. Mott,
the Lord Chief Justice says, that where the
article seized ‘‘is just inside the door, the
tenant at the door, and the landlord’s wife,”
acting as his agent, ““in such a position as to
be able in one moment to put her foot in the |
room, it must be taken that she was construc-
tively in the room:" 89 L. J., Q B, 183.

The principle of the law is that as the land-
lord is supposed to give credit to a visible
stock on the premises he ought to have re-
course to everything he finds there: judg-
ment of Ashhurst, J. in Gordon v. Faulknery
4 T. R., at p. 568. In point of fact, however,
while this rule has been rigidly enforced ip-
some directions, it has in others been consid-
erably relaxed. The goods on the demise
premises may belong to the tenant, yet not
one of them may be distrainable for rent, The-
goods may not belong, to the tenant, yet may-
be seized and sold to satisfy his debt. SO
long as the things distrained were merely kep!
by the landlord as a pledge, to be returned t¢

4




October, 1871.]

LLOCAL COURTS & MUNICIPAL GAZETTE.

[Vol. VIL—149

the owner on payment of the rent, no great
hardship was inflicted on third persons, whose
Property was taken ; but since the power of
sale has been conferred on the Jandlord, the
Operation of this ruleis often extremely harsh.

n under-tenant or lodger who has paid his
Tert to his immediate landlord, is liable to

ave the whole of his goods seized for arrears
due to the original landlord. Articles hired

Y the tenant from tradespeople may be sold
to realise the rent. On both sides of the At-
lantic this provision of the law has met with
Strong judicial approbation : (see observations
of Blackburn, J., in 39 L. J., Q. B, 178, and
of the Chief Justice in Brown v. Sims, 17 Serg.
& Rawle, 138,) and in several States of the
American Union it has been abolished. A bill
Wasintroduced by Mr. Sheridan into the House
of Commons during the present Session to re-
lieve the goods of undertenants and lodgers
from the liability to be distrained for rent due
to the original landlord, and after being read
4 second time was referred to a Select Com-
Mittee. It is to be hoped that this very rea-
Sonable reform may speedily beeffected. We
ay remark in passing that while goods be-
lOnging to third persons are liable to distress,

qnimals fere nature are exempted from dis- -

tress on the express ground that they belong
~ %o nobody.

From the circumstance that the distress was
Originally a pledge, to be restored to the ten-
&nt when satisfaction was made, it naturally
followed  that nothing could be taken which
Was incapable of being restored in the same
DPlight as when it was seized. Hence perish-
able articles, such as milk and meat, cannot

6 distrained, and fixtures which cannot be
Severed without detriment, are also exempt
from distress. This doctrine has, however,
een extended to the class of things known as
tenant's fixtures, an essential attributeof which
18, that they are capable of being removed with-
Out material damage. Since it was considered
Bnjust to deprive the tenant of the means of
Tedeeming his pledge, a conditional protection
Yas afforded to his implements and stock.
The tools of the workman, the cattle and sheep
the farmer, and the books of the scholar
an only be seized if there are no other suffi-
Slent goods on the premises to satisfy the
Istress, The exemption of goods from dis-
€88 while in the hands of a tradesman rests
0 a different footing, and appears to be based
2 the benefit derived by the commonwealth

m the exercise of a public trade ; See Mus-
Prate v @regory, 1 M. & W., p. 645. Origi-
:1‘ ly the protection appears to have been
%mOSt exclusively limited to goods sent to the

Bant to have labour bestowed upon them

to be returned in an altered copdltlon:

E;" Lit.,, 47 a.), but the case of Qzlman v.
i 0 8 B. & B., 75, extended it togoods sent
anhe way of trade for the purpose of sale,
Bl 4 it has been recently decided that articles
‘dedged with a pawnbroker cannot be distrain-
*emby his landlord, although they may have
_'aned in the possession of the pawnbroker

for more than a year without any payment of
interest: Swire v. Leack, 18 C. B., N. S. 479.
By a somewhat arbitrary restriction the exemp-
tion from distress is denied to goods placed
in the hands of the tenant merely with the in-
tent that they shall remain on the premises:
hence horses and carriages sent to a livery
stable-keeper: Parsons v. Gingell, 4 C. B.,
545 ; wine sent to a wine-warehouseman to be
matured: Er parte Russell, 18 W. R. 758,
and probably also furniture deposited with a
furniture warehouseman, may be distrained
for rent due by the tenant, although his trade
consists exclusively in the reception and care
of the articles deposited with him.

. Not only must the person distraining exer-
cise the greatest care as to the description, but
also to the value of the goods distrained. He
is bound (o ascertain that such value does not
greatly exceed the amount of the arrears of
rent. QOn the other hand he must take suffi-
cient to cover his demand, for, in general, no
second distress can be made for the same
arrears of rent. e is to estimate the value
of the goods seized at the price they would
fetch at a broker's sale ; but he may be liable
to an action for excessive distress, although.
the goods fairly sold under the distress did
not in fact realize the amount of the rent and
costs.

The processes of seizure and impounding
have long ceased to possess any importance.
Almost any equivocal expression of an inten-
tion to seize will suffice, without touching the
0ods or entering upon the demised premises.
A mere refusal by the landlord or his agentsto
permit chattels to be removed until the rent is
paid, has been held to amount to a seizure:
Cramer v, Mott, L. R., 5 Q. B, 857. In like
manner impounding, which in ancient times
necessarily involved the removal of the goods,
may now in many cases be effected without
the slightest changein their ordinary position,
and without locking up the premises or leav-
ing any one in possession : see Swant v. Fal-
mouth, 8 B, & C. 456. It follows that the
acts of geizing and impounding may be simul-
taneously effected, and that the period between
these acts during which the tenant might for-
merly tender the rent and expenses and obtain
an immediate return of his goods, has no longer
any existence. At common law, & tender
after the goods had been impounded was un-
svailing, and this singular result .eqsued, that
whereas the only object of permitting a land-
lord to distrain was to. enable him to obtain
payment of his rent and costs, he might refuse

ment, and in spite of the

to receive such pa;
tender, proceed’ llx)ng!; the statute to sell the

ods distrained. Moved by the grievous
%grdship Stt)r:i;ne tenant of this state of the law,
the judges have ganctioned an action on tl_:e
equity of the Stat. 2 W. M., sess. 1, c. B, in
case of the sale of the goods after a tender
made within the five days allowed to the ten-

ant to replevy.
The provision!
power to sell th

s of the statute conferring the
e goods distrained, have, on
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the whole, been somewhat strictly construed.
The notice of distress must be in writing, and
the inventory must specify with reasonable
certainty the articles taken;‘the latter must
in all cases be appraised by two sworn ap-
praisers, and the landlord is not permitted to
appraise the goods, or to buy them under the
distress.

In reviewing this subject, the chief point
calling for remark is the fact that the whole
conduct of the process is left in the hands of
the person least concerned to protect the in-
terests of the tenant, and most inclined to ex-
ercise harshly the rights given him by law.
The power of distress to compel appearance
on civil process was at a very early period
placed in the hands of the sheriff acting by
virtue of the king’s writ; but upon a distress
for rent, the law still ‘“allows a man to be his
own avenger, and to minister redress to him-
self.” To confer on an interested individual
the power of seizing and selling the goods of
his adversary, is to afford an obvious tempta-
tion to unfair dealing : and the existing checks
on abuse must be admitted to be entirely in-
adequate. Notice of the distress is to be given
to the tenant ; but this notice need not acecu-
rately state the amount of rent for which the
distress is made. The goods are to be appraised
by two sworn appraisers ; but since these per-
sons are employed by the landlord, and are
permitted to purchase thegoods atthe appraised
value, it is obviously their interest to make as
low an appraisement as possible. The land-
lord is to sell at the best price; but goods sold
at the appraised value are presumed to have
been sold for the best price. The overplus of
the sale is to be left in the hands of the sheriff,
under-sheriff, or constable, for the owner's
use; but since no scale of charges for distress-
es for arrears of rent exceeding 207 has been
established, the landlord and his bailiff may
deduct a large sum for the costs of the distress
and sale. On the other band, the temptation
to vexatious litigation on the part of the tenant
is scarcely less powerful. The existing pro-
cess of distress is so full of legal pitfalls that
a person who desires to revenge himself upoa
his landlord for distraining, can hardly fail to
find a pretext for involving him in an action.
Of all the various sources of litigation, how-
ever, the employment of unskilled bailiffs ap-
pears to be the wmost frutful. Every inexpe-
rienced auctioneer deems himself qualified to
act in this capacity, and the landlord has fre-
quently to pay heavily for the ignorance of
his agent.

But while responsible for any irregularity
in the conduct of the distress, the landlord is
not liable for illegal acts committed without
his knowledge or sanction by the person em-
ployed to distrain, and the consequence is that
for grave injuries, such as the taking of gcods
exempted from distress, the tenant’s only rem-
edy is against the bailiff, who may be a mere
man of straw. It appears to us that much of
the evil at present attendant upon the exercise
of the right of distress for rent might be obvi-

ated by the adoption of a similar provision to
that contained ir the New York Revised Stat-
utes (Vol. IL, 504, ss. 2, 3, 8), under which
every distress must be made by the sheriff
upon the previous affidavit of the landlord or
his agent, stating the amount of rent due, and
the time when it became due. The present
process of distress, as Lord Mansfield long ago
pointed out, is neither more nor less than an
execution, and there can be no reason why it
should be conducted in a different manner from
other executions. As at present cenducted it
cannot be said to afford a remedy which is
either safe for the landlord or just to the
tenant.— Law Magazine.

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.

NOTES OF NEW DECISIONS AND LEADING
CASES.

Sare or GoopwiLL—INsuncTioN. —The defen-
dant sold to the plaintiff the goodwill of the
business of an innkeeper which he was carrying
on in London, in this province, under the_name
of ¢ Mason's Hotel,”” or ¢ Western Hotel ;"

Held, [affirming the decree of the Court below}
that the sale of the goodwill implied an obliga-
tion, enforcible in equity, that the defendant -
would nat thereafter resume or carry on the busi-
ness of an Innkeeper in London, under the name
of ¢ Mason’s Hotel,” or ¢ Western Hotel ;" and
would not resume or carry on the business of an
innkeeper, under any name or in any mannel
in the premises in question; and would not hold
out in any way that he was carrying on business
in continuation of, or succession to the business
formerly carried on by him under the said names,
or either of them.

Held, also, [varying the.decree of the Court
below,] that a covenant in the agreement that

the vendor should pay $4000 in the event of bis
carrying on business ag an innkeeper within ten

years, was void as an uudue restraint of trader
but did not relieve the vendor from the implied
obligation involved in the sale of the goodwill.—
Mossop v. Mason.—[In Appeal.] 18 Grant, 465

WiLL. —Dyine witHour Issug.-—A testatof
devised certain real estate to his granddaughter’
and, in case of her dying without lawful issué

_he directed the property to be sold by his ex®”

cutors; and from the proceeds of such sales, 82%
from such other of his property as might be thfn
remaining in their hands, he directed ocertsi®
legacies to be paid, and the remainder to be ’P:
plied at the discretion of his executors to missio®
ary purposes.
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Held, that the corntemplated ¢ dying without
issue ” was a dying without issue living at the
Branddaughter’s death.—-Chisholm v. Emery-
[In Appeal.] 18 Grant, 467.

8SugriFr's DEED—INSUFFICIENT DESORIPTION.
—A sheriff’s deed described the property con-
veyed as “ about fifteen ncres, more or less, being
the whole of a bluck or piece of land adjacent to
the Graud Trunk Railway, being a part of lot
number twenty-seven in the first coucession of
South Easthope, now in the town of Stratford.”

Held. that this descripticn was insufficient and
the deed void.— Davidson v. Kiely, 18 Grant, 494.

VorLuxtary Convevaxces’ Acr (1868).—The
Voluatary Couveynnces’ Act (1868) gives effect
a8 against subsequent purchasers, to prior volun-
tary conveyances executsd in good fuith, and to
them only ; auda veluntary conveyance to o wife
for the purpose of protecting property from ered-
itors was held not to ba good against a subse-
quent mortgage to a creditor.—Richardson v.
Armituge, 18 Grant, 5i2.

PurcHase vxperR MISTAKE—-PAYMENT FOR
Improvements —The rule, that & party in good
faith making improvements on property which
he has purchased, will not be disturbed in his
Possession, even if the title prove bad, without
Payment for his improvements, will be enforced
8ctively in this Court, as well where the pur-
chager is plaintiff as where he is defendant; and
that although no action has been brought to

dispossess him. — Gummerson v. Banting, 18

Grant, 516.

Buitpina ConTraCT.—A contractor agreed by
8 gpecified time to do certain work according to
Bpecifications, subject to certain alterations and
8dditions, and to forfeit £3 for every day after
that time uutil completion ; and also, that the
time for completing any alterations or additions
thould not exceed the specified period unless an
xtension were allowed by the clerk of the works.
The contractor did mot complete within the
Period, but failed to do 8o on account of altera-
tions ordered. No extension of time had been
Sllowed. Jfeld, that the contractor had subjected
imgelf to the forfeiture.—-Jones V. St. John's
College, L. R. 6 Q. B. 115.
Caugrsr.—A passenger by & railway had his
p?“mantenu put into the same carriage with
W ; gt & station be got out for ten minutes,
1d on hig return failed to find the carriage, and
Sompleted hLis Jjourney in another; the portmsn-

teau when found had been robbed. The jury
found that his negligence had contributed to his
loss. Held, that the general liability of the com-
pany was modified b} the implied condition that
the passenger should use reasonable care.—Zalley
v. Great Western Railway Co., L. R. 6 C. P. 44,;
8. ¢. in Appeal, 7 C. L. J. N. 8. 20.

Conrgacr.—1. The plaintiff agreed to hire
grass-land of the defendant on the terms of a
leage to be signed afterwards. He entered and
found the land overrun with rabbits. When the
lease was presented to him he refused to sign it,
unless the defendant undertook to destroy them.
The defendant promised to do so, and the plain-
tiff signed the lease in its original form. The
defendant did pot destroy the rabbits. Held,
that the promise was collateral to the lense and
founded on a good consideration.— Morgan v.
Griffith, L. R. 6 Ex. 70.

Nxorigence—BaNk.—J. deposited certificates
of railway shares with a banking company who
collected dividends for a commission. They
kept the certificates with their own securitiesin s
box in the manager’s room, of which he had the
key. The manager sold the shares, and forged J.’s
name to the transfer. The fraud being discovered,
J. bmﬂght a suit against the Lolder of the stock
and the railway company, in which he obtained
relief, but no costs. He ther brought this claim
against the bank for the amount of his costs,
Held, that the bank was a bailee for reward, and
had been guilty of negligence, but that the loss
of the costs was not a natural or ordinary con-
sequence of the neglect.—Johnston’s Claim, L. R.
6 Ch. 212. .

RATIPICATION. —Action upon a note purporting
to be signed by the defendant and J. The defen-
dant’s nume had been forged by J.: the plaintiff
having threntened criminal procecdings against
J., the defendant signed the following : **I hold
myself responsible for o biil of £20 beariog my
signature and J.’s,” &c. Held, (MarriN, B,
dissenting) that the defendant was not liable
on the note.—Brook v. Hook, L. R. 8 Ex. 89;
7C. L. J. N. 8. 168.

I

WiLL—1. @ift by will to ‘“my great-nephew
G., and to such other of my nephews and nieces
as shall be living,” &c. Held, that the great-
pephews and great-nieces were entitled to share
with the nephews and nieces.—In re Blower's
Trusts. L, R. 11 Eq. 97.

9. Tostator declared that ¢ the income arising
from my principal money shall be paid to my wife,

while unmarried, for the support of herself and
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the education of my children ; and at her death,
or on her marriage, to be divided among them.”
He left but little cash, but had a large amount of
personal property, lenseholds, and freeholds.
Held, that all the personal property and lease-
holds passed by the bequests, but not the free-
holds.— Prichard v. Prichard, L. R. 11 Eq. 232;
7C. L. J. N.S. 105.

3. Testatrix gave certain pecuniary legacies
and a house (which was leasehold), *“andall the
rest to be divided ” between the daughters of A.
Held, that +*all the rest” included all the other
property, real as well as personal—.d/tree v.
Aitree, L. R. 11 Eq. 280; 7C. L. J. N. 8. 195.

HusBAND AND Wirg —The defendant’s wife,
without his knowledge, bought of the plaintiff
goods, such as a golj pencil-case, cigar-case,
glove-box, scent-bottle, guitar, music, purse, and
the like, to the value of £20. The defendant was
8 clerk, with a salary of £400 g year. Held,
that the wife’s authority to bind her husband ex-
tended only to contract for things suitable to his
style of living so far as they were within the do-
mestic department, and that the defendant was
not liable.— Phillipson v. Hayter, L. R.. 6 C. P. 38.

MasTER AND SErvaNT.—I1. A clerk of rail-
Way company gave the plaintiff into custody, upon
& charge that he attempted to rob the till ata
station, after the attempt had ceased. Held,
that as the clerk was not acting in protection of
the company’s property, he had no implied au-
thority to give the plaintiff into custody, and that
the company were not liable for false imiprison-
ment. —Allen v. London and South Western Rail-
way Ce., L. R. 6 Q. B. 65.

2. At B. three railway stations were open to one
another, and the whole area was used a8 common
ground by the passengers of all. The plaintiff,
on his way to the booking-office of another com-
pany, was standing on the defendants’ platform
waitiog for luggage, when o porter of the defen-
dants’ drove a truck laden with luggage so neg-
ligently that a truak fell off and injured the
plaintiff. Held, that the defendants were ligble
for the misfeasance of their servant, although
the plaintiff was not a passenger on their line,—
Tebbutt v. Bristol and Exeter Railway Co., L. R.
6 Q. B. 73.

RrarsTrY Law—Prroriry—NoTice.—Where
the registered owner of land had parted with
his interest therein by an unregistered deed, a
person who afterwards fraudulently took and
registered a conveyance from such registered
owner, prior to the Registry Act of 1864, know-
ing or believing that his grantor had parted

with his interest, was held not entitled to main-
tain his priority over the true owner, though he
did not know, or had no correct information, who
the true owner was.—McLennan v. McDonald,
18 Grant, 502.

MAGISTRATES, M UNICIPAL,
INSOLVENCY & SCHOOL LAW.
NOTES OF NEW DECISIONS AND LEADING
CASES.

CrimrNaL Law.—1. The prisoners indecently
exposed their persons in a urinal which was on s
Public foot-path in Hyde Park, and open to the
public. Held, that the jury rightly found that
the urinal was a public place.—Reg. v. Harris,
L.R.1C. C. 282

2. Indictment that the prisoner * knowingly
and without lawful excuse feloniously ” had in
his possession a die impressed with the resem-
blance of a sovereign. He ordered two dies of
& maker, who communicated with the mint and
received permission to let the prisoner have them,
which he did.  Held, that there was no evidence
of lawful excuse, and that the prisoner’s inten-
tion had nothing to do with the offence.—Reg. v.
Harvey, L. R. 1 C. C. 284,

3. It was the prisoner's duty as servant of H.
to pay his workmen ; by fraudulent representa-
tions of the amount due he obtained from his
master’s cashier 2s. 4d. more than was really
due, and appropriated it to his own use. Held,
that the money delivered to the prisoner was i
the constructive possession of- his master, and
that the misappropriation of it wag larceny.—
Reg. v. Cooke, L. R. 1 C. C. 295.

4. The prisoner induced A. to purchase a chain
from him by a statement that it was fifteen carat
gold, knowing that the statement was untrue.
Held, that a conviction for ohtaining money on
false pretences was good.—Reg. v. Ardley, L. B
1C. C. 301.

Liapiuiry or City ror DErEcTive STREET
—The fact that, when a resident of a city was
injured by a defective way which the city was
bound to keep in repair, he was driving at &
‘¢ fagter rate than six miles an hour,” in violatioB
of & city ordinance, is no bar to his right to re-
cover damages for sach injury, if such drivio$
did not in any way contribute to produce it.

The fact that the jury failed to agree upon the
answer to the question whether the plaintiff w84
driving 4t a faster rate than six miles sn hours
does not render it reasonably certain that & g&%
eral verdict for the plaintiff, in sach action, ¥
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erroneous.— Henry Baker nnd Wife v. City of
2P ortland ; Henry Baker v. Same, 7 C.L.J.N. 8.
70,

INsorvency.—1. A trader assigoed all his pro-
Perty to the defendant as security for an existing
debt, and money advanced to pay the debt of
&nother creditor who had a valid mortgage upon
the same property. The trader was afterwards
adjudged bankrupt on his own petition. Held,
that the assignment was valid, and not an act of
bankruplcy.—Lomax v. Buzton, L. R. 6 C.P. 107.

2. R. assigned all his property to the plaintiff
in consideration of a pre-existing debt, and under
8 threat of legal proceedings; R. did not then
Sontemplate bankruptcy, but was hopelessly in-
8olvent, and was afterwards adjudged bankrupt
on his own petition. Held, that the assignment
being made under pressure was valid; and that
although an act of bankruptcy, yet there was
0o relation back to it, the adjudication being on
1:;-’5 own petition—Jones v. Harber, L. R. 6 Q.

. 77,

S—

CANADA REPORTS.

ONTARIO.
CHANCERY.

Bieux v. BIenw.

Partition—Charge for improvement.
A father placed one of his sons in possession of certain
Wild land, and announced his intention of giving it to
im by way of advancement. He died without carrying
out this intention : meanwhile the son had taken pos-
8egsion, and by his improvements nearly doubled the
Value of the land.
eld, that the son was entitled to a charge for his im-
Provements, and to have the land allotted to him in the
division of Lis father’s estate, provided the present value
of the land in its unimproved state would not exceed
Inhm share of the estate.
such a case, Quere, whether the son is not entitled to
an absolute decree for the land.
[18 Grant, 497.]

Examination of witnesses, and hearing at the
Spring sittings, 1871, at Guelph.

Mr. Miller for the plaintiff.

Mr. Fitzgerald, Mr. Bowlby, and Mr. King-
Hone, for defendants.

8trong, V. C.—This is a suit for the partition
Of the lands of Moses Biehn, who died intestate.
o only point which arises for decision is one
Yespecting the interest of Moses D. Biehn, one
the co-heirs, in certain lands in the township

:: allace, the legal title to which was in t_he
testate at the time of his death. It is not dis-
ted by those of the co-heirs who are adult,
80d it hag been satisfactorily proved against the
h,flnt defendants, that the intestate Moses placed
18 80n in possession of this property. which was
0 wild land, in 1864, and announced his in-
h’"mn of giving it to him by way of advance-
*nt, and that since that time the son bad lived

upon the land and made very valuable improve-
ments upon.it, worth nearly double the price of
the land in its unimproved state. [t is further
proved that the father was ready to convey the
land to the son, but died before his intention
was carried out. Under this state of facts I
thought that Moses D. Biehn was entitled in
equity, either to the land itsclf or at least to a
lien for his expenditure in improving it, bu_t I
reserved judgment for the purpose of !ookmg
into the authorities, none having been cited on
the argnment.

Whilst T have had much doubt as to whether
Moses D. Bichn is not entitled to a decree de-
claring him absolutely entitled to the land, I
think it clear that he is entitled to the lesser
relief of a charge for his improvements, upon the
authority of 7The Unity Joint Stock Bank V. King,
25 Beav, 72, the circumstances of that case be-
ing less strong than those of the present, inas-
much as there was there wanting any proof of
an intention, on the part of the father, to confer
the ownership of the land upon his sons.

I think I am farther justified in deciding that
in making partition, the two half lots in Wallace
being the land of which Moses D. Biehn was put
in possession by his father, should be allotted to
him, provided the present value of the land in
its unimproved state does not exceed the value
of the share of the lands to be divided to which
Moses D. Biehn is entitled. The decree will
contain declarations accordingly.

The same point came subsequently before the
court in the suit of Hovey v. Fergusca, when the
following judgment was delivered by

Mowar, V. C.—As respects the lot claimed
by James Hovey, the decree ‘will be the same as
in Biehn v. Biehn, lately decided by my brother
Strong. I am not sure that the authorities
would not justify a decree in such cases for the
land itself, if & decree in the shape which the
Vice-Chancellor directed should not happen to
do full justice to the son. The point was not
srgued ‘there; at least, no authorities were
cited. But if a son is entitled to the land itself,
irrespective of . the condition of tbe father's es-
tate at the time of his death, I think that, in
8@ of an intestacy. it would be most reasona-
ble that the value of the land without the son's
improvements should be deducted from bis share
of the estate; and I hope that it will bg fo\md
that the court has power to imply & condition of
that kind in the verbal transaction between the
father and the son, or that the court may impose
on the son that equity. For tbe present, I fol-
low the view which my brother Strong aote:i
upon, especially as I gather from James Hovey’s
snswer that such a decree will be safficient to
gecure to him his farm. .

The plai:xr;xfs, who are the widow and some
of the heirs of intestate, claim that this lot
should be partioned with the other real estste
of the intestate. James, 1D his answer, set up
his claim to the lot; and connsel for one of the
other defendants. who is in the same interest
with the plaintiffs, contended that the question
ocould mot now be decided. The other defend-
ants in the same interest, a3 well as the plain-
tiffs, resisted the contention; and I am clear
; ¢ for the court to decide the

hat it is competen
;n.,ﬁon :izh:nl s suit by James Hovey, or &



154—Vol. VIL |

LOCAL COURTS’ & MUNICIPAL GAZETTE.

[October, 1871.

reference to the master. It is & matter for the
discretion of the court. )

I think that the costs (as between party and
party) of all parties up to dscree should be paid
out of the estate. In taxige these costs, the
master will consider whether the costs of and
incidental to the order made on motion were
reasonably and properly incurred. No sale took
place, and I have not before me the materials
for judging whaether the abortive proceedings
were justifiable and reasonable.

I presume the parties are agreed as to the
proper terms ot the decree in other respects, as
no other question was argued before me,

NOV4 ScoTrA.

SUPREME COURT.

Dopson v. Graxp Trosk Rammway Comeany.
Common carriers—Responsibility at common law—
Speeiad contract.

As the (English) Carrier's Act of 1830 and the Railway
and Canal Traffic Act of 1854, have not been adopted in
Canada, the responsibility of a common carrier here
rests wholly upon the principles of the common law,
and my be so limited by special contract that he shall
not be liable, even in eases of gross negligence, miscon-
duct, or fraud on tire part of his servants.

|Halifax, August 7,1871.]

In February, 1868, the plaintiff imported from
Montreal, viq Portland, hy the defendants’ rail-
Way. one hundred dressed hogs, under the usual
shipping, papers signed by his ageat and by
the Mauaging Director of this Company, and
forming a spe-ial contract which is set outin the
amended writ. By the second coudition, fresh
fish, fruit, meat, dressed hogs and poultry or
other perishable articles, were declared to be
carried only at the owners’ risk; while by the
16th condition in respect to live stock, the owner
undertook all risk of logs, injury, damage and
other contingencies in loading. unloading, trans-
portation, conveyance and otherwise, no matter
how caused.

On arrival the hogs were found to be damaged
to the extent of $488, and the Jjury found upon
the trial that the injury was caused by the
negligence of the defendant’s servants, and gave
& verdict for the plaintiff subject to the opinion
of the court on all legal objections,

Hon. J. McDonald, Q. C., for the plaintift,
Hon. H. Blanchard, Q. C., for defendants.

Sir Wu. Young, C. J.—There was no impata-
tion, as we read the amended counts. nor was
there any evideuce, of wilful wrong. destruction,
or wanton abuse of the property, but only
of mismanagement, carclessness, and neglect
which, in the opinion of the jury, rendered the
defendants liable : and the court would undoubt-
edly confirm that finding, unless it should appear
that the defendants are protected by the terms
of the special contract
_Upon the pleadings and the evidence that is
the sole question before us. It is to be decided
according to the principles of the common law,
meither the English Carriers Act of 11 Geo, 4. &
1 Win. 4, nor the Ruilway and Canal Traffe Act
of 1854, being in force in this Provinge.

The numerous cases cited upon the argument
have, therefore, only a partial application, and

will aid us chiefly by way of illustration and
analogy. They are reviewed at much length
and with singular ability in the case of Peek v,
North Staffordshire Railway Company, 10 I, L.
Cas. 473, decided in 1863. Several of the Com-
mon Law Judges were called in to assist the
Lords in that case, snd Mr. Justice Blackburp
delivered aun elaborate opinion, which was en-
dorsed by Lord Wensleydale (better known a8
Baron Parke), both of them, as we all know, very
eminent lawyers. Of the opinions in this leading .
case we will, of course, avail ourselves, as afford-
ing a souader view of the decisions, and of higher
authority than any we could ourselves prepare.

According to Mr. Justice Story, (Commentaries
on the Law of Bailments, 5th Ed. gec. 6549) “Com-
mon carriers cannot by any special agreement
exempt themselves from all respounsibility, so a8
toevade altogether the salutary policy of the Com-
mon Law. They cannot, therefore, by a special
Dotice, exempt themselves from all responsibility
in cases of gross negligence and fraud, or, by de-
manding aa exorbitant price. compel the owners
of the goods to yield to unjust and oppressive
limitations of their rights. And the carrier will
be equally linble in case of the fraud or miscon-
duet of his servants, as he would be in case of
bis own personal fraud or misconduct.” Judge
Blackburn (10 H. L. Cas. 494) argued that the
Weight of authority was in 1832 in favor of this
view of the law, but he added that the cases de-
cided in the English Courts between 1832 (i e. two
years after the passage of the Carriery Act, but
hot depending upon it) aud the year 1854, estab-
lished that the doctrine 80 enounced by Story
Was not law, and *that a earrier might, by 8 |
8pecial notice, make a contract limiting his lia- |
bility even in the cases there mentioned, of gross
negligence, misconduect or fraud on the part of his
Servants;” and the judge beld that ¢ the reason -
Why the Legislature intervened in the Railway
and Canal Traffic Act, 1854, was because it
thought the companies took advantage of those
decisions (in Story’s language) to * evade altoge-
ther the salutary policy of the Comumon Law.’” )

It is to be observed, however, while recogniz-
ing such power, that the right of muking special
contracts or qualified acceptances by common
carriers, seems to have been asserted in early
times, Lord Coke declared it in Southeote's Casts
4 Co. Rep. 84 (Vol, 2 p. 487), where he say®
“‘that if goods are delivered to one to b®
delivered over, it is good policy to provide for
himself in such special manner, for doubt o
being chargei by Lis general acceptance.” Se@
also the case of Mors v. Slue, 1 Ventr. 238
This, says Story. is now fully recognized an
settled beyond any reasonable doubt; and he
cites a whole array of oases. See also 1 Parsond
on Contracts, 708-715.

In Nicholson v. Willan, & East 512, decided
long before the passage of the Carriers Act, Lo
Ellenborough said that there is no case to be ‘{“"
With in the books in which the right of a carrief
to limit by special contract his own responsibility
bas ever been by express decision denied,—th®
Uourt «cannot do otherwise than sustain sud
right, however liable to abuse aud productive 0%
inconvenience it may be, leaving to the Legisl®
ture, if it shall think fit, to apply such remedz
hereafter as the evil may require.” Itis remar’
able that just fifty years elapsed after this Wis®
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g’&g.estion in the courts before it was adopted in
arliament.
In Carr v. Lancashire & Yorkshire Railroad
ompany, 7 Ex. 707, decided in 1852, on
Which the 16th condition we have cited as to
r" stock is plainly founded, where the jury
ound as s fact that the plaintifi’s horse had
en injured through the gross carelessness of
e defendapts, they had guarded themselves
by & notice in these words: * This ticket is
88ued subject to the owner’s undertaking all
“.!ks of conveyance whatsoever, as the company
Will not be responsible for any injury or damage,
Owsoever cnused) occurring to live stock of any
escription travelling upon the Lancashire and
orkshire Railway, or in their vehicles.” The
nding of the jury was not complained of, just
8 wo approve of the finding of the jury here,
Yet the Court of Exchequer held that this was a
®pecial contract by which the plaintiff had taken
Upon himself all risk, just as in this case the
“efendants gtipulated that the hogs were carried
only at the owner’s risk’’—the only difference
ing in the words ‘“howsoever caused,” or ‘‘po
Watter how caused” on which we will presently
?mark. It is not for us,” said Baron Parke,
to fritter away the true sense and meaning of
ese contracts. * ¥ * Ifany inconvenience
Should arise from their being eutered into, that
18 not g matter for our interference, but it must
left to the Legislature, who may, if they please,
Put o stop to this mode which the carriers have
dopted of limiting their linbility. Weare bound

% construe the words used according to their’

Proper meaning ; snd according to the trus inten-
tion of the parties as here expressed, I think
e defendants are not liable.”
This case was much relied on by the defen-
dantg’ counsel, with that of Wilton v. Atlantic Mail
team Company, 10 C. B. N. 8. 458, where the
Bme principles were applied to carriers by ses,
And the company was relieved of liability for
e negligence of the master, by virtue of &
¥pecial contract which provided that they should
Dot be accountable for luggage unless & bill of
ding had been signed therefor.
~_ The decisions in favour of railrond companies,
:n]'lﬁnating in the case from 7 Ex., brought
OWn upon them,—to use the strong expression
:}f one of the English judges,—the Railway and
anal Traffic Aot of 1854, 17 & 18 Vic. chap.
1, by the 7th section of which, « Every such
i°°_mpuny shall be liable for the loss of, or for any
bjury done to live stock or goods, occasioned
Y the negligence of their servants, notwith-
nding any notice, condition, of declaration
Made gnd given by such company, contrary
ereto, or in any way limiting such liability
~every such notice, condition, and declaration
eing hereby declared to be pull and void.”
hen follow five provisos, the first of which
eclares that ¢ Nothing herein contained shall
construed to prevent said companies from
aking such conditions in the premises, as shall
® adjudged by the court or & judge, before
tﬁom any question relating thereto shall be
ed, to be just and reasopable.” .
The fourth proviso declares that No special
tract between such company and suy other
rson respeoting the forwarding or delivery of
Ye stock or goods shall be binding upos OF
eot any such party, unless the ssme be s1gne
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by bim or by the person delivering such animals
or goods respectively for carriage.”” This pro-
viso and the practice under it, have doubtless
suggested the form of the shipping papers or
contracts used by the Grand Trunk Railway
Company.

Sabsequent to this Act of 1854, the cases have
mainly turned on the justice and reasonableness:
of the conditions imposed by railroad companies,
and the fact that this is to be settled by the
courts, affords to the public an effective and
most valuable protection. It is true that the 7th
section, with its host of provisos, is not spoken
of in the most complimentary terms. —Lord
Westbury assails it for its cumbrous language,
and Mr. Justice Willes calls it ‘‘an element of
confusion,” 1Its true comstruction, too, has led
to great variety of opinion. Still. tuough sus-
ceptible of improvement, it has b:en fouud &
yaluable enactment, and in the principal case-
from the House of Lords, it will be instructive-
to review the terms of the condition then in con-
troversy, and the opinions it elicited.

The action was brought for irjury done to.
three marble chimney pieces sent by railway,
and the Company sought to protect themselves.
by the following condition, ¢*Tuat the company
shall not he responsible for the loss of or injury
to any marbles, musical instrument, toys, or
other articles, which from their brittieness,
fragility, delicacy, or liability to ignition, are
more than ordinarily hazardous, unless declared
and insured according to their value.” It
appeared by the evidence that the price of the
carriage was H5s. stg., per ton. Ten per ceat. of -
the value was demanded for insurance, which the
consignor declined paying and sent the chimney
pieces uninsured—their value was £210, and the
injury done to them was estimated at £52.

To persons who are sometimes astonished at
the difference of opinions in the courts of justice,
it may give a curions and useful lesson, to mark
the variety in this case. It was tried before
Mr. Justice Erle, who thought the condition
reasonable and just, and directed & verdict to-
be entered for the defendants. Upon argument
in the Queen’s Bench, (1 E. B. & E. 958) Lord
Campbell and Mr. Justice Crompton took the
opposite view, and judgment was glven for -
the plaintiff. 'This decision was reversed in
the Exchequer Chamber (Ib. 980). by Chief
Baron Pollock, Mr. Baron Martiz, Mr. Justice
Willes, Mr, Baron Watson, snd Mr. Baron.
Channel, the judgment Was given for_the de-
fendants, Mr. Justice Williams dissenting. of
the judges in the House of Lords, bosides some
of the above called in to aasist, Chief Justice
Cockburn and Mr. Justice Blackbaru gave their
opinions for the plaintiff. 8o that of these com-
mon law judges, inoluding two Chief Justices
and the Chief Baron, it tarned out that five were
in favor of the plainciﬂ’ and six for the defen-
dants. In the House of Lords, the then ‘Lord
Chancellor (Lord Westbury ) after remarking with.
deference that he could not believe that r.l.mrof
was in the matter itself any very serious
difficulty, combined with Lords Crauworth a'nd
Wensleydale in giving judgment for the plaintiff,

thus reverting to_the original judgment which

bad been reversed in the Exchequer Qhamber;
while Lord Chelmsford thought the judgment:

should be for the company.
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Now as to the condition itself, which is the
converse of the second condition in the case in
hand, it was remarked that the defendants had
chosen the very words used by the Legislature
in the Carriers Act, and that these very words
were determined in~ Hinton v. Dibdin, 2 Q. B.
646, to exempt the carrier from liability for
loss or injury occasioned by gross negligence of
the carrier’s servants. Mr. Justice Crompton
observed, that he had great difficulty in making
& refined distinction between a stipulation to be
free from any loss or injury, and to be free from
respousibility for any injury or damage, ‘“how-
ever caused,” which the Court of Exchequer
decided in Carr v. The Lancashire & Yorkshire
Railroad Company, to include cases of gross
negligence, ‘ but,” he added, ¢I think that a
condition that the company shall not be respon-
sible for losses (which appears to me to include
losses by every species of gross negligence, ) ought
not to be held just and reasonable.” It is to be
noted that the judges, who were.for the defon-
dants, did not dissent in substance from this
view, but thought that in the true construction
‘of the condition, losses occasioned by gross
negligence did not come within it. -

The court of ultimate appesal, by a majority
of three to one, forming with the other Jjudges a
majority of eight to seven of the Jjudicial minds
-employed upon this important case, decided that
the condition imposed by this company was un-
‘Teasonable and unjust, and the minority did not
differ with them as to its essential character.
Now, this is an inquiry of the highest practical
importance to us. This court has now unani-
mously held that by the law as it obtains jn this
Province, and probably in all the other Provinces
of the Dominion, there is no law to restrain the
Grand Tronk Railway Company from exacting
such terms aud imposing such conditions as they

think fit, in their printed papers which the public -

using the railway must accede to. We give no
opinion whether the condition in the cage in hand
is reasonable or otherwise; much is to be said
for, and something against it. But as it is essen-
tially the same with the condition in Peek v.
North Staffordshire Railway Company, it is well
to ponder on the significant words of the Lord
‘Chancellor that ¢ the necessary effect of such a
contract would be, that it would exempt the
company from responsibility for injury however
caused, including therefore, gross negligence and
even fraud or dishonesty on the part of the
servants of the company; for the condition is
expressed without any limitation or exception”’
(p. 667). In a passage we have already cited,
Mr. Justice Blackburn, with the apparent assent
of the Law Lords, and certainly with that of
Lord Wensleydale, declared that at common
law a carrier might by a special notice make a
~contract, (and the Queen’s Bench of Ontario has
decided that there is no distinction between a
notice and a condition forming a part of a
special contract*) limiting his responsibility even
in the cases of gross negligence, misconduct or
fraud on the part of servants !

Wo are far from thinking that the Grand Trunk
Railway Company would push its advantages or
avail itself of the law to such extremes, But
a8 the British North America Act, 1867, in the

* La Pointe v. The Grand Trunk Railway Company, 26
U. C. Q. B. 479 —Ens. L. J.

91st and 92nd sections declares that exclusive
legislative authority belongs to the Parliament
of Canada over * lines of steam or other ships,
railways, canals, telegraphs, and other works
and undertakings connecting the Provinces with
any other or others of the Provinces, or extending
beyoud the limits of the Province,” we think it
right to call the attention of the Dominion
Government and the Legislature to what we
conceive to be the actual state of the law upon
8 question so deeply affecting the trade and
commerce of the country. :

It may be that with a view to their protection,
Parliament may deem it advisable to enact a 1aw
for the whole Dominion, founded on the Imperial
Act of 1854, with sach modifications as the ex-
Perience of the mother country and the decisidns
since that period will naturally suggest.

In the case in hand, we are constrained by the
auathorities to set aside the verdict for the plain-
Uff, and award the defendants a new trial with
€osts of argument.

Rule absolute,

Plaiotiff’s attorney, Mr. Peter Lynch,
Defendant’s attorney, Mr. J. N. Ritchie.
[We are indebted to Mr. N, H. Meagher, student-at-law,

H%lifax, as well for the above report as for others pre-
Viously received.—Eps. L. J J

————
———
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PORTS.

ENGLISH RE

COMMON PLEAS.

THe QueeN v. WHITE.

Abandoning child whereby life was endangered—Child al-
ed by father to remain in danger—Misdemeanour—2b
€25 Viee, 100, 3. 27.

The prisoner was convicted under section 27 of 24 & 25
Vic. ¢, 100, of having unlawfully abandoned and exposed
& certain infant under the age of two years whereby-ts
life was endangered. .
© Prisoner and his wife were the parents of the child,
Which was about nine months old on the 1st of Septem-
ber, 1870, the time mentioned in the indictment, They

d been living apart for three wecks, when the mother
¢ame to the house of the prisoner at seven o’clock in
the evening, laid the child down outside the door, and
called out, * Bill, here’s your child ; T can’t keep it ;.I
am gone.” She then went away, and was not seen again
that night, Bhortly afterwards the prisoner came outy
stepped over the child, and walked away. About Qeg
'clock the prisoner returned, and was told that the chil
Was lying outside the house, in the road ; he then refus
to take it in. About one a.mn. a police constable who
had been sent for found the child lying in the road, cold
and stiff; he took charge of it, and by his care it was
Testored to animation. At 4.30 a.m, the prisoner ad-
Initted to the constable that he knew the child was i®
the road.

Held, that the Dprisoner was properly convicted.

19 W. R. 783, C. C.R.]

" Case stated by the Chairman of Quarter Ses-
sions for the County of Southampton. The pris-
oner wag indicted at the Quarter Sessions for the
County of Southampton, held at Winchester, o8
the 19th day of October, 1870, under the Aot
24th and 26th Vic. c. 100, s. 27, for that he did
on the lst day of September, 1870, nnlawfl}“’
and wilfully expose and abandon a certain childs
then being under the age of two years, whereby
the life of the said child was endangered.

appeared from the evidence that Emily Wh“:
(the wife of the prisoner) was the mother of ‘ho
child, which was about nine months old at tb

time mentioned in the indictment. On that d8¥

G
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:}xe bad an interview with her husband from
hom she had been living apart since the 11th
of August of the same year, and asked him if
® intended to give her money or victuals, he
ssed by her without answering, and went into
18 houge ; this was about 7 p.m.; his mother
"{‘lt the wicket of the gardep and forbade his
Wife from coming in. The wife then went to the
00r of the house, laid the child down close to
8 door, and called out *¢ Bill, here’s your child,
a can’t keep it, I am gone,” she left and was
oee!l no more that night. Shortly after the pris-
el‘:ﬁl‘ came out of the house, stepped over the
ild, and went away. About 8.30 two witnesses
ound the child lying in the road outside the
Wcket of the garden, which was a few yards from
e house door, it was dressed in short clothes
With nothing on its head ; they remained at the
8pot till about 10 p.m. ; when the prisoner came
t°me, they told him that his child was lying in
e road, his answer was ** it must bide there
Or what he knew and then the mother ought to
® taken up for the murder of it.” Another
tness Maria Thorn (the mother of the wife)
ineposed also to the fact that about the same time
answer to her observation that he ought to
ke the child in, he said ¢ he should not touch
it_"those that put it there must come and take
She then went into the house.
P.m. one of the two witnesses went for a police-
%onstable and returned with him to the place
it:ﬂt 1 a.m., when the child was found lying on
» face in the road with its clothes blown over its
aist and cold and stiff. The constable took
arge of it, and by his care it was restored to
Rimation. At 4.30 a.m. the coustable went to
b e house and asked the prizoner if he knew where
hl. child was; he said *“no.” On being asked if
Ie knew it was in the road he answered ¢ yes.”
b:uppeared that during the time which elapsed
tween the prisoner leaving his house about
‘op-m. and his return about 10 p.m., he had been
a, the police-constable stationed at Beaulien,
b.;i told him that there had been a disturbance
% ‘Ween him and his wife, and wished him to
Me up and settle it, but he did not say any-
1ng about the child. ,
he prisoner’s counsel objected that upon these
8 there was no evidence of abandonwent or
Posure under the Act by the prisoner.
¢ Court overruled the objection. The jury
d the prisoner guilty. ‘
by, e question for the Court is, whether the
80ner was or was not properiy convicted.
April 29.—No counsel appeared.
Cur. adv. vull.

t -M'y 6.—BoviLn, C. J.—We have conside::ed
‘ls Case and are of opinion that the conviction

. d;‘: right, Section 27 of 24 & 26 Vic. ¢. 100,
b larey it to be s misdemeanour unlawfully to
h:nd"!l OT expose any child under the age of two
dy, T8, whereby the life of the child shall be en-
i Ogered. The words are in the alternative, and
Sither abandonment or exposureis proved, the
orence is complete. The prisoner was the father
e child, and was bound, not only mc_)rally,
legally, to provide for and protect it; he

d 8Ware that it had been deserted by it8 mother,
ni:he evidence is clear that he had, the oppor-
oy, Y Of taking it under his protection.  The
‘hg question which we have had to consider is,
ther there was any evidence to go to the jury

fonn

- k)q"l

About 11 |

of abandonment or exposure by the prisoner,
whereby the child’s life was endaugered. Iam
clearly of opinion that upon the facts stated the
jury not only might, but ought to have convicted.
The life of the child was in danger. The pris-
oner must have been well aware that this was
the case, and his responsibility and duty with.
respect to it were very different from that of a
straoger.

MagTIN, B.—I concur, though at first I felt
gome doubt whether without extending the words
of the statute beyond their ordinary meaning,
we could hold that the father, not baving the
actual possession of the child, could be su.i(\l to
have abandoned or exposed it. DPut he was
legally bound to protect the child, and failed to
do 80, and on the facts I think he did abandon it.

BraMwers, B.—I am of the same opinion.

CHANNELL, B.—I have been requested by my
brother Byles, who was present on Saturday last,
to 88y that he agrees that the conviction was
right. I algo have considered the case and am
of the same opinion.

BrackBury, J.—I .think there was evidence
for the jury that the prisoner abandoned the
ohild. If astranger to it had been charged with
the 8ame offence under gimilar circumstances, I
think he would have been under no legal obliga~
jon to protect it, and would have been entitled
to 8l acquittal. There might be a moral duty,
but it would be one of imperfeot obligation, for
breach of which he could not be convicted. But
the father was legally bound to protect and main-
tsin his own child, and if he had failed to do 8o,
and it had in consequence died, there can be no
doubt that he wounld have been guilty of man-
slaughter, He is bound to protect the child,
and though no mixchief may in fact have happen-
ed to it, I think that if it was in danger, and he
wilfully left it in that condition, he abandoned it
by negleoting s duty, Which it is clear that
physically he was in & position to perform.

Conviction affirmed.

CHANCERY.

PSS

Joyce v. COTTRELL.

Administration—Maintenance—Claim by M"“;" .
Advances made by a mother for the maintenance of & 807
during his minoymy will be regarded as acts of bounty,
unless there is evidence of an intention of claiming re-

paydment, nt of money ex

n order to e for yme 1 3

! pended forsmb'“{h anc.-l:is"‘; quent to majority, a con-
tract must be shown.

[19'W. B. 1076—V. C. W.]

This suit, which now came before the Court
on further eonsideration, was one for the admin-
istration of the estateof Joseph Cottrell, who
died intestate in September, 1861, and the ques-
tion which now arose Was whether his mother
was entitled to claim out of her son’s estate &
sum of £920, which she had gxpended for his
maintenance during his minority and after he
sttained twenty-one years of age. .

A suit of Churell y. Cotirell, had previously
peen instituted for the administration o_f. the es-
tate of Samuel Cottrell, the father of the intestate,

- il bequeathed a sum of £100
who bad by bis i dren and a farther sum of

h H I’}d!’env I
to each of his chi The will containéd 8

1,000 to his son Joseph. !
.dceclnmtion that the legacy should not be paid to
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his son Joseph until heattained the age of twenty-
eight years, at the discretion of his guardians,
but the interest was directed to be applied for
his maintenance and education. Accordingly in
that suit an inqairy was directed as to who had
maintained Joseph Cottrell from the date of his
father’s death, and what was proper to be allow-
ed in that respect, and to what date, and the
chief clerk certified that Joseph Cottrell had been
waintained by his mother until his death, and
£920 was a proper sum to be allowed in respect
thereof. In the order made on further consider-
ation the question was left open.

I'n the present suit the claim was again brought
forward against the estate of Joseph Cottrell.

E. Russell Roberts stated the case for the opin-
ion of the Court,.

Dickenson, Q C., and Lake, for the widow,
submitted that the finding of the chief clerk,
Which must be taken to have been made on the
Tequest of all parties. was decisive, and that the
‘claim must be allowed. They relied upon Bruin
v. Knott, 1 Phillips, 572.

Chapman Barber and Beducll, for a brother of
the ingestate, the administrator, contended that
‘there was no necessity for the inquiry—no claim
-could be made by the mother after she had al-
lowed her son to receive his legacy, which she
might have retained in respect of his maintenance
during his minority. After he attained twenty-
one she must show a contract. There was no
evidence in support of any such contract.

Langley, for a sister of the intestate, contended
that the certificate was not binding. If the son
had been maintained by a stranger to the suit of
Cottrell v. Cottrell he could not, as a creditor
-against Joseph's estate, be bound by a certificate
made in a snit when he was not represented on
the merits, but the question must in this cause be
tried over again. The maintenance was an act
of kindness and charity, and the claim must be
-disallowed : Worthington v. M Craw, 5 W, R.
124, 23 Beav. 81; Grove v. Price, 26 Beav. 105,
8 W. R. Ch. Dig. 84.

Dickinson, Q. C., in reply.

Wicrens. V.C..—The only question in this case
is, whether thers is or is not a debt against the
-estate of Joseph Cottrell, in respect of the sums
expended for his maintenance by his mother.
That question resolves itself into two heads;
first, with reference to the sums expended during
his minority for maintenance, and secondly, the
sums ekpended after majority.

In general I think it may be said that when &
mother maintains a child, although not under
any legal linbility, she does so under one of three
different views—first, with the intention of after-
wards claiming the amount as a debt due to her;
secondly, as an act of maternal duty, kindness,
or bounty, that is, asa gift; or, thirdly, she may
make the advance on an intermediate footing,
that is to say, in the expectation of being re-
-couped out of some fund under the Jjurisdiction
of the Court, which it would allow to be so ap-
plied, although such expenliture had not been
previously sanctioned by the Court.

Of course I apprehend that if a mother or any
-other person confers a gift, intending it as & gift
-at the time, she canmnot afterwards, under a
changed state of circumstances, come to this
Court and say it was a loan. In the present case
‘the question is, first, did the mother make the

advances during the minority with the intentiod
of afterwards claiming as n creditor? [ soe B9
reason to believe that she did so, and therefore
hold in this respect that there was no debt fof
maintenance during the minority. It is probably
Dot necessary to consider whether she made thesé
advances during minority with the intention of
afterwards ciniming them out of a fand under the
coatrol of the Court, but in my opinion it is clest
she did not from what took place after the sod
came of age ; for I cannot conceive stronger in-
timation of an intention not to claim any repsy”
ment than is manifested hy her hauding over the
sum of £1,000 as she did. T take it, therefore,
as clear for the preseut purpose that, whethel
these advances were actually intended as bounty
or not during the minority, there was nothing t0
¢reate n debt. The fund I am now dealing with
is not under the control of the Court otherwis®
than for the purpose of administration of the in*
testate’s estate, and I am now trying the ques-
tion as against the fund, as a jury would try the
question in an action of assumpsit. .

As to what took place after majority, the claim
has entirely failed. What the mother has 0
show is g contract, and she. shows none, I am
perfectly convinced in my own mind that sh®
Bever, during these six years between the minor-
ity and the death of Joseph Cottrell, had the
Smallest idea of claiming repayment of anything
from him. Nothing would have surprised him
more than if she had iatimated such an intentio®
to him, and it would probably have caused s#
alteration in their arrangements.  She was boun
to intimate such an intention to him ; but she
hever, as I believe, formed such an intentioBs )
and certainly never intimated it.

As to what took place before my predecessors,
there is a little difficulty, because some part 0
the case was dealt with in the former suit; b
I do not kuow that I am techaically bound, bY -
the finding upon the certificate that the sum W8 -
Proper to be allowed, to hold that that constituted |
it 2 debt against this estate. Although all th®
Parties were present, the precise question befof;
me could not have arisen in the former suit, 80
T do not think that the certificate is conciusiv®
upon me to hold that there was any debt, ap

eing convinced that there was noune, I dismis?
the summons. The claim will be dissllowed.

—_— =

REVIEWS,

—

La Revue Crrrique. July, 1871, Montres!
Dawson Brothers,

The July number of this quarterly cos”
Mences with an extract from the report of ¥
Hon. J. H. Gray, on the assimilation of tb®
Laws of Ontario, Nova Scotia and New Bruné’
wick. The writer thus concludes : —

““ The instructions given to me being simply w
prepare for a commission hereafter to be jssued””
not to recommend or propose any form—I h‘;:
confined my labor solely to pointing out the d
ferences; but there can be no doubt that
excellent practical Code of Law, simple in ¥
language, easily understood, expeditious and
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\‘
;“’micnl in its administration, could be formed
*om a judicious selection of the best of the laws
°f each of the Provinces by men who were sever-
ally acquainted with each.”

The advantages to be derived from one uni-
form system of judicature in all the Provinces
?f the Dominion would be immense, and great
13 the pity that in the Province of Quebec the
Possibility of any assimilation was considered

remote even to be alluded to in the British
orth America Act. The Law Reform Com-
Wission recently appointed in this Province
Will do well to keep in view the final end
Contemplated by that Act in making their
Teport,

The industrious pen of Mr. Girouard con-
fributes a lengthy essay upon the Treaty of

ashington, looked at, as he says, in a purely
legal point of view, but at the same time he
ppears to find it difficult to keep clear of its
Political bearing. Whether we agree with
his conclusions or not, it is without doubt a
Valuable addition to our reading on this impor-
tant ang interesting subject.

_The other articles are Le Droit Constitu-
tionnel du Canada—An introductory lecture
to the study of the law—Writs of Prohibition,
and some others of no special interest in this

rovince. In an article on the Riel-Scott
Affair, the question is discussed as to whether

e Dominion Government had or has now
th? power to take any legal stepg to secure

punishment of the murderer Riel. The
®nclusion arrived at is as follows:—

“For these reasons, it does not appear to me
2t the Domimion Government could have taken,
r could now take any legal steps to secure Riel's
Punishment as long as he is abroad, but as there
8 no Statute of Limitations with reference to
Burder, assuredly should he ever come within
& Dominion, justice will be found to reach him

4 hands to take him.” '
This may be comforting to the writer, but

N0t to the public, for scoundrels like Riel too

D go unhung now-a-days to expect such &
Proper ending for him, and the last news from
itobs seems to show how fallacious were

® hopes of the writer. :

A INbex oF REPRALED AND REPEALING Sta-
TUTES AFFECTING PRINCIPALLY THE PROVINCE
oF Oxraro. By L N. Winstanley, Barris-
ter-avlaw, Toronto: Henry Rowsell, 1871.

Weacknowledge receipt of this Index, which
scarcely fail to be of great use to those for

whom it is intended, and will doubtless com-
mand a ready sale.

‘We have for some time past been hoping to
sec something of this kind ; the changes in the
statute law are so rapid and confusing that
any aid in kegping track of them will be re-
ceived with satisfaction.

TO OFFICE.

APPOINTMENTS

EXECUTIVE COUNCIL OF ONTARIO.

THE HON. STEPHEN RICHARDS, to be Seeretary
and Registrar of the Province of Ontario, in the room and
stead of the Flon. M. C. Cameron, resigned. (Gazetted
20th July, 1871.)

THE HON, MATTHEW CROOKS CAMERON, to be
Commissioner of Crown Lands for the Province of Ontario,
in the room and stead of the Hon. Stephen Richards, re~
signed. (Gazetted 29th July, 1871.)

LAW REFORM COMMISSIONERS.
THE HON. ADAM WILSON, one of the Judges of
H.M. Court of Queen’s Bench for Ontario.
THE HON. JOHN WELLINGTON GWYNNE, one of
the Judges of H.M. Court of Common Pleas for Ontario,
THE HON. SAMUEL HENRY STROXNG, one of the
vice-Chancellors of the Court of Chancery for Ontario.

HIS HONOR, JAMES ROBERT GOWAN, Judge of
the County Court of the County of Simeoe, and

CHRISTOPHER SALMON PATTERSON, of Osgoode
Hull, Barrister-at-law, Commissioners to inquire into and
report upon the present jurisdiction of the several Law and
Equity Courts of Ontario, and upon the modes of proce-
dure now adopted in each, and upon such other matters and
things therewith, connected as are in the commision more
fully set forth :—under thename and title of “ Law Reform
Comniissioners,” (Gazetted Sept. 23, 1871.)

COMMISSIONER IN EXTRADITION CASES.

FRANCOIS CARON, of the Town of Windsor, in the
Province of Ontario. Eq., to be a Commissioner for the
urposes contemplated in the Act of the Parliament of
Canada, 81st Vie, Cap, 94. (Gazetted 7th October, 1871.)

COUNTY COURT JUDGE.

RICHARD JOHN FITZGERALD, of Osgoode Hall,
and of the Town of Picton, in the Province of Ontario,
Esq., Barrister.at law, to be Julge of the County Court of
the County of Prince Edward, in the said Province, in the
room and stead of David L. Fairtield, Esq., deceased.
(Gazetted 9th Sept., 1871.)

STIPENDIARY MAGISTRATE AND REGISTRAR.

DELEVAN D, VAN NORMAN of the Town of Simeoc,
Esq., to be Stipendiary Magistrate and strar for the
Territorial District of Thunder Bay, having his office at
Prince Arthur's Lauding, in the said district. (Gazetted
3rd June, 1871.) Baresto

PATRICK McCURRY, of Osgouds Hall, Esq., Barrister-
at-law, to be stiggxdm .glft.orunw and Registrar for the
District of Parry Sound, in the room and stead of Jesse
Wright Rose, Esq., deceased. (Gazetted 9th Sept. 1871.)

POLICE MAGISTRATE.

. , of Osgoode Hall, Esq.,
RICHARD H. HOLLAND, of OMO% ycoinprar i
(

Barrister-at-law, to be Police M e 0th Sept. 1871.)

and for the Town of Port Hope. § the City of Kingston,
K, of the City o
MAXWELL W. STRANGE, & Bp i trate in and for

Esq., Barrister-at-law, to be Pol
the City of Ki; g'étm:f'm ‘the room and stead of John Creigh-
ton, Esq., resigned. (Gazetted 8th July, 1871.)
REGISTRARS.
of the City of London, 3
o, B['ACKBrE:‘?h’e West, Riding of the County

Re,

u gieiddl’f:::;f ‘{,,‘,';{,‘,‘;dm office in the qu.ge of Glencoc,

f the of Dur] 8

w’&’%ﬁ'”&},’? u’.?é:uth Riding 9% the County of Grey,
having his office at the Village of Durham, in the

O Loy sOnH :MN J&”&f’iih Townof Goderick,

A of the Town of
wx%{-ﬁt—hm (t:fbe Registrar in and for the North
f{fgix’:gofm ‘County of Huron. (Gazetted 30th Sept. 1871.)
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SAMUEL ROBB, the elder, of the Town of Stratford,
Esq., to be Registrar in and for the North Riding of the
County of Perth, in the place and stead of William Smith,
Esq., deceased.  (Gazetted 30th September, 1871.)

PATRICK WHELIHAN, of the Town of St, Mary’s,
Esq., to be Registrar in and for the South Riding of the
County of Perth. (Gazetted 30th September, 1871.)

JOHN ANDERSON, of the Village of Orangeville, Esq.,
t6 be Registrar in and for the North Riding of the County
of Wellington. (Gazetted 50th September, 1871.)

DEPUTY CLERK OF THE CROWN, ETC.
JAMES LINDSAY, of the Village of Dunnville, Esq.,
to be Deputy Clerk of the Crown, and Clerk of the County
Court of the County of Haldimand, in the room and stead
of Robert N. Griftith, Esq., deceased. (Gazetted 13th
May, 1871.)

CLERK OF THE DISTRICT COURT.

JAMES BENNETTS, of Biuce Mines, Esq., to be Clerk
of the District Court of the Provisional Judicial District
of Algoma, in the room and stead ot Henry Pilgrim, Esq.,
resigned. (Gazetted 93rd September, 1871.)

NOTARIES PUBLIC.

WILLIAM WORTS EVATT, of the Village of Paisley,
Esq,, Barrister-at-law. EZRA ALBERT BATES, of the
Village of Arnprior, Gentleman, Attorney-at-law. (Gaz-
etted 13th May, 1871.)

THOMAS MORPH Y, of the Town of Brampton, Gentle-
man, Attorney-at-law. DUNCAN McGIBBON, of the
Town of Milton, Gentleman, Attorney-at-law. ROBERT
W. PARKINSON, of the City of Toronto, Gentleman, At-
torney-at law. (Gazetted 20th May, 1871.

JAMES BISHOP BROWNI NG, of the Village of Brace-
bridge, Gentleman, Attorney-at-law. (Gazetted 3rd J une,
1871.)

FREDERICK COLQUHOUN, of the Village of Waterloo,
Gentleman, Attorney-at-law. ALEXANDER FINKLE,
of the Town of Woodstock, Gentleman, Attorney-at-law.
FRED. D. VAN NORMAN, of the Town of Brantford,
Gentleman, Attorney-at-law, JOSEPH JOHN MURPHY,
of the City of Ottawa, Gentleman, Attorney-at-law., (Gaz-
etted 1st July, 1871.)

JOSEPH E. MACDOUGALL, of the City of Toronto,
Esq. Barrister-at-law. WALTER DUDLEY, of the Village
of Newmarket, Esq., Barrister-at-law. JAS. J. FOY, of
City of Toronto, Esq., Barrister-at-law. JOHN ALEX.
GEMMILL, of the City of Ottawa, Gentleman, Attorney-
at-law. JOHN SECORD, of the Village of Tilsonburg,
Gentleman, Attorney-at-law. (Gazetbeg 8th July, 1871.)

WILLIAM BELL, of the City of Hamilton, Esq., Bar-
rister-at-law. SETH SOPER SMITH, of the Town of
Port Hope, Esq , Barrister-at-law, WILLIAM H. MOORE,
of the Town of Peterboro’, Gentleman, Attorney-at-law.
JOSEPH GODARD HALL, of the Town of Port Hope,
Gentleman, Attorney-at-law. (Gazetted 15th July, 1871.

WM. ALEX. HAMILTON DUFF, of the City of Ham-
illst:)il, Geutleman, Attorney-at-law. (Gazetted 22nd July,

L.

JAMES H. MACDONALD, of the City of Toronto, Rsq.,
Barrister-at-law. WM. GLENHOLME FALCONBRIDGE,
of the City of Toronto, Esq., Barrister-at-law. (Gazetted
29th July, 1871.)

WILLIAM H. BILLINGS, of the Town of Whitby,
Gentleman, Attorney-at-law. (Gazetted 26th Aug. 1871.)

ARCHIBALD HENRY MACDONALD, of the Town of
Guelph, Esq., Barrister-at-law. FREDERICK JOHN
FRENCH, of the Town of Prescott, Esq., Barrister-at-law.
DANIEL WADE, of the Town of Pembroke, Esq., Bar-
rister-at-law. DAVID BROWN ROBERTSON, of the
Town of Belleville, Esq., Barrister-at-law. WILLIAM J.
HANNAM, of the City of Toronto, Esq., Barrister-at-law.
THOMAS JAMES WILSON, of the Village of Parkhill,
Gentleman, Attorney-at-law. NORMAN FITZHERBERT
PATERSON, of the Village of Beaverton, Gentleman, At-
torney-at-law. RODERICK STErHEN ROBLIN, of the
Town of Picton, Gentleman, Attorney-at-law. (Gazetted
9th September, 1871.

ROBERT THOMPSON LIVINGSTONE, of the Town
of Simcoe, Esq., Barnster-at-law. J AMES F. MAC-
DONALD, of the Town of Ingersoll, Esy., Barrister-at-
law. PETER FRANK WALKER, of the Town of God-
erich, Gentleman, Attorney-at-law. JAMES FLETCHER,
of the Town of Brampton, Gentleman, Attorney-at-law.
(Gazetted 16th September, 1871.)

DAVID LYNCH SCOTT, of the Town of Brampton,
Esq., Barristerat-law. WILLIAM HENRY FULLER,
of the City ot Kingston, Esq., Barrister-at-law. WALTER
SCOTT WILLIAMS, of the Town of Napanuee, Gentleman,
Attorney-at-law. ANGUS BELL, of the Village of Sing-
hampton, Gentleman. (Gazetted 23rd September, 1871.)

NEIL M. MONRO, of the Village of Fergus, Esq,, Bar-
rister-at-law. MARK SCANLON, of the Village of Brad-
ford, Gentleman, Attorney-at-law. (Gazetted Oct. 7, 1871.)

HENRY JOSEPH LARKIN, of the City of Toronto,
Esq., Barrister-at-law. (Gazetted 14th October, 1871.)

JOHN WILLIAM DOUGLAS, of the Town of Perth,
Esq., Barrister-at-law. (Gazetted 21st October, 1871.)

JOHN KENNEDY, of the Village of Mount Fores

‘Gentleman, Attoruey-at-law. (Gazetted 21st Oct., 1871.

ASSOCIATE CORONERS. .

SIDNEY WILLIAM CLEGG, of the Village of Apsley,
Esquire, M.D. ; within and for the County of Peterborough.
(Gazetted 6th May, 1871.)

JAMES HAYES, of the Town of 8imcoe, Esquire, M.D.;
Within and for the Co. of Norfolk. (Gazetted May 6, I871.)

JOHN M. FOWLER, of the Village of Burford, Esquire,
M.D.; within and for the County of Brant. (Gazetted 27th
May, 1871.)

JOHN MEARNS, of the Village of Petrolea, Esquire,
M.D.; within and for the County of Lambton. (Gazetted
3rd June, 1871.)

DANIEL J. M. HAGARTY, of the City of London,
Esquire, M.D.; within and for the County of Mlddlesex.
(Gazetted June 10, 1870.)

DAVID MITCHE LL, of the Village of Constance, Esq.

-D.; within and for the County of Huron, (Guzette(i
June 24, 1871.)

WILLIAM 8. CHRISTOE, of the Township of Artemesia,
Esquire, M.D. ; withir and for the County of Grey. (Gazet-
ted July 22, 1871.)

JOHN KELLY, of the Village of Little Britain, Esquire,
M.D.; within and for the County of Victoria. (Gazett«eli
July 22, 1871.)

WILLIAM LUMLEY, of the Village of Glencoe, Esquire.

+0-; within and for the County of Middlesex. (Gazetted
July 22, 1871.)

EDWARD LOUIS ATKINSON, of the Village of Gana-
Toque, Esquire, M.D. ; within and for the County of Gren-
ville. " (Gazetted August 3, 1871.)

JOHN GODKIN GILES, of the Village of Farmersville,

Esq., M.D.; within and for the United Counties of Leeds -

and Grenville. (Gazetted 26th August, 1871.)

WILLIAM C. LUN DY, of the Town of Ambherstburg,
Esq,, M. D.; within and for the County of Essex. (Gazett-
ed 26th August, 1871.)

ALBERT WILLIAM SOVEREEN, of the Village of
Frederickshurgh, Esq., M.D.; within and for the County
of Norfolk, (Gazetted 16th September, 1871.)

HENRY JOSEPH MURPHY, of the Town of Chatham, .

Esq., M.D.; within and for the County of Kent. (Gazetted
16th September, 1871.) ,

ABRAHAM PRATT, of the City of Ottawa, Esq.;
Within and for the county of Carleton. (Gazetted 23rd
September, 1871.)

BRINSLEY MARCIUS WALTON, of theVillage of West-
meath, Euq,, M.D.; within and for the County of Renfrew.
(Gazetted 30th September, 1571.)

JACOB GILBERT TERRYBERRY, of the Village of
Burford, Esq , M.D.; within and for the County of Oxford.
(Gazetted 213t Oct. i871.)

—_—

—

QuITE a sensation was created in the English
Parlisment a couple of weeks ago by a motion
to exclude all lawyers from the house who had
been elected for counties. This motion was
founded on Act of Edward III » passed just 500
years ago, and which some industrious antiquary
had exhumed. The reason for its passage wasé
declared to be that these ** men of law who fol-
low divers businesses in the king’s courts on be-
balf of private persons, with whom they are, do
Procure and cause to be brought into parliament
sundry petitions in the name of the commons
which in nowise relate to them, but only the
private persons with whom they are engaged.
The lawyers directly declared the gt repealed,
on the authority of Lord Coke, and the Attorney~
General was of the same opinion. But the friends
of the motion would not thus be put down, an
8 lengthy debate was the result,—Adlbany La¥
Journal, '




