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DIARY FOR AUGUST.

1 Mon. Lammas. .
7. BUN. 8th Sunday after Trinity.
13. Bat.. Last day for County Clerks to certify County
rates to Municipalities and Counties.
14. SUN. 9ih Sunday after Trinity. i »
18, Thur. Last day for setting down and giving notice for
re-hearing.
21. SUN. 10th Sunday after Trinity. Long Vacation ends.
24, Wed. St. Bartholomer.
25. Thur. Re-hearing Term in Chancery commences.
28. BUN. iI1th Sunday after Trinity.
29. Mon. County Court (York) Term begins,

—
—_—

Canada Law Yonrnal,

AUGUST, 1870.

THE DOMINION ARBITRATION,

The report of the proceedings on this im_
portant matter, which we publish in other
columns, will be read with interest, not alto-
gether for its intrinsic value as a decision upon
8 point which is new in this country, but more
a8 a history of the case in its legal aspect.

As to the merits of the case, we have no-
thing to do, but as to the main legal point,
Whether the arbitration could proceed without
&ll the arbitrators being unanimous, it is con:
Ceded that if it were merely a private arbitra-
tion there would be no room for doubt, but,
33 it is unquestionably of a public nature,
it is contended that that fact makes all the
difference and obviates the necessity of una-
Rimityamongst the arbitrators. The majority
of the authorities and those most in point are
American, though there are English cases
Which geem to admit the principle contended
for, bear out the contention.

It seems reasonable to look upon the arbi-
Tators appointed under the provisions of the
Titish North America Act, 1867, in the nature

°f a court ordained for a special purpose, and

& court, then clearly the majority rule.

“ It is true that the statute speaks of the

Arbitrators;” but the mere use of that word
%8 not necessarily prevent their being in

lity something more than mere private
lrators, and subject to the rule of law
*Pplicable to such; and the whole scope and

0T of the British North America Act, 1867,

®Ws that something more was intended—
g jt may be remarked that even Judge Day
98 not appear to have expressed an opinion

Mverge o his co-arbitrators on this point.

We can scarcely imagine what the govern-
ment of Quebec expected to take by the writ
of prohibition which wag issued from one of
the courts of that Province, returnable next
month, except it is desired to force the case to
England for a final decision, and this would
seelm to be the object aimed at, though we
doubt if that object will be attained, or if at-
tained, that the result will be satisfactory to
the promoters of the writ.

The objection that Col, Gray is a resident
of Ontario, and therefore ineligible (when in
fact he was a resident of New Brunswick when
appointed, and moved to Ottawa to attend to
his public duties), seems so feeble, not to say
childish, as to betoken a weakness which
cannot but damage the case of the Quebec
government, both ina political and legal point
of view,

The result of these proceedings will be look-
ed for with much interest, whether viewed as a
mere question of law on the point of unanimi-
ty,0r on account of the large amounts at stake,
the political bearing of the case, or the im-
portant constitutional questions involved.

LIABILITY FOR ACCIDENTS.

We have read with much interest a pamphlet
sent to us some time since on *The Evils of
the Unlimited Liability of Masters and Rail-
way Companies for Accidents arising from
the negligence of Servants, especially since
Lord Campbell's Act.” The paper is written
by Joseph Brown, Esq., Q.C., and was read
before the Social Science Association,

The view most favorable to masters and
railway companies is advocated very strongly
and very ably, but we cannot but feel that the
zeal of the writer in the cause he upholds has
led him into enunciating some opinions which
can scarcely be sustained.

One evil that he complains of is—* the great
number of guch actions and the length of
time which the trial of them occupies, to the
hindrance anq delay of commercial and other
important business"—is certainly not felt in
this country ag such a hardship as requires
any serious consideration.

There is however, much truth in the follow-
ing remarks:—

‘‘The great evils, however, which I have men-
tioned, serious as they are, are mot those to
which I have undertaken to osll the attention of
the Society, The great and orying evil belong-
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ing to the class of actions in question is this—
that the penalty of the act of negligence, even
when it is proved ever go clearly, almost always
falls on one who is perfectly innocent of any
blame. A servant carelessly drives a oart over
the plaintiff and breaks his leg ; but the servant
¢an't pay anything—his master can—therefore
the law makes the master pay the damages. of
course the servant in ninety-nine cases out of &
bundred is wholly unable to repay his master.
The result is that the master is punished, and
the servant who did the mischief goes scot
free.”

But his language is, it seems to us,’extrav-
agant when he says:—

«If a tradesman who has saved £10,000 by
a life of industry and frugality, sets up &
brougham, and his coachman happens in a mo-
ment of carelessness to drive over and kill &
merchant who is making £2,000 a-year, the
master may be mulcted of his whole fortune in
damages, though he was entirely blamelesa.”

He argues that the rule respondeat superior
is only applicable with justice where the
gervant has followed his master’s orders in
doing the very act complained of, and that it
ought never to be applied where the act done
is beyond or contrary to orders; and in sup-
port of his contention he calls in the analogy
of the criminal law, and cites the institutes of
Menu, “the oldest system of law known to
us,” where it is laid down that,—

« ¢ Where a carriage has bee:.x overturned by
the unskilfulness of the driver, then, in case of
any burt, the master shall be fined 200 panae;
that if the driver shall be skilful but negligent
the driver alone shall be fined, and those jn the
carriage shall be fined each 100, if the driver be
clearly anskilful.’ ¥

He continues: ‘‘ The rule which thus approved
itgelf to the mind of the Indian lawgiver 8,000
years 8go, rests upon the immutable distinction
of justice and reason, that in the one case the
master is to blame, and in the other he is not.
He must of necessity employ servants to do 8
multitude of things which he can’t do himself;
he does his best to employ skilfal and careful
gervants; this is all he can do, and, when he
has done it, to make him answernble for an act
of carelessness of the servaut is to charge him
with what he neither committed nor was able to
prevent or foresee.

¢ Let me guardmiyself agai~st misunderstand-

* «]Ingtitntes of Menu,” by Sir W. Jones, p. 181, ss.
293, 294, last edition.

ing, by saying, that I am not contending for any
immunity for the master in any case where he
is justly chargeable with personal neglect or
blame. For instance, if he makes regulations
caloulated to cause mischief—if he knowingly
provides materials improper for the work in
hand—if he does not exercise due vigilance over
his labouring men, and in many other cases, he
might fairly be held liable as for his own fault.
What I contend against is the law which makes
him suffer where he is blameless, the fanlt
lying entirely with the servant—as it commonly
does.”

After arguing out the position he supports
at considerable length, Mr. Brown proposes
to carry out his views as to the limitation of
the master’s liability in this way:—

¢ Let it be enacted that in no case should &
master be responsible in damages for the negli-
gence of a servant beyond the amount of £200,
or any other fixed sum which may be considered
a sufficient penalty for keeping & servant,who
committed an error. If, however, the public
come to see the injustice of punishing o master
at all, where he has taken due care to hire an
e.xperienced servant of good character, the requi-
site amendment of the law would be effected by
enacting as follows:—1. That no action should
be brought against the master without joining
the servant who did the mischief as co-defend-
ant. 2. That the master should be entitled to
acquittal on proof that he took due care in the
engagement of the servant, and was personally
free from any other kind of blame. 3. That
the guilty servant should be compelled to pay &
part of his wages weekly towards the satisfac-
tion of the damages, with a summary remedy
to enforce payment. Imprisonment might be
justly added in cases of injury to life or limb.

“1 submit that such a law would be far pre-
ferable to that which now subsists. To see the
way in which it operates is emough to extort
from one an outery against the perversity of
mankind, and the imbecility of laws to deal with
it. Because men are prone to negligence, 80
because society requires some protection fro®
this propensity, the law has endeavoured to giv®
it by allowing such actions as I have desoribed-
What can be more laudable or politic in appesr”
ance? Yet the effect has been to let in & flo°
of fraud and perjury, imposture and injustice
such as excites a doubt whether greater mischi
would arise from abolishing such sctions 81%%
gether. Too often they exbibit the spectacl® 0
a court of law laboriously doing iniquity in tho
name and with the forms of justice—a scen¢
most revolting to every right-minded man.”
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Thus far the Essayist's remarks are mainly
confined to the liability of individuals who are
obliged to employ servants. He then proceeds
to discuss its connection with the liability of
railway companies for accidents arising from
the default of those who carry on the business,
and he considers the question in two aspects—
accidents to strangers and to passengers; and
there is undoubtedly a distinction fairly to be
drawn. He thus speaks of the exceptional
nature of railway traffic:—

“ Railway traffic is a business which caunot
be carried on without dapger nor without occa-
Sional accidents; and when an accident does
Occur, the damage arising from it is often so
enormous’ as to be out of all proportion to the
Payment made by the injured passengers to the
Sompany, and not less out of proportion to the
act of delinquency which brought about the acej-
dent. A momentary oversight by a weary sig-
Balman may cause the loss of twenty lives or
damages to the amount of £50,000. The public
Will have trains running from twenty to fifty
Miles an hour; they will have excursion and
luggage trains; and this cannot be done without
8erious accidents oocasionally happening. Driv-
€rs and signalmen are only mortals; they will at
times be off their guard, or weary, or drowsy,
Or negligeat, Probably they are as careful now
38 they are ever likely to be. The eystem of
Punighing railway companies by enormous dam-
8es for accidents arising from the errors or
Beglects of drivers and other servants has been
18 force o great many years, without putting a
8%op to sccidents. Whatever amount of care is
Sxerciged by railway managers in selecting good
324 careful servants, the latter are but men and
Bot guardian angels without wings, at two guineas
® Week, as the public would have them. Is any

80 80 green as to believe that railway traffio

R ever be oarried on without serious accidents ?

% well might we expect to navigate the ocean

R futare without shipwrecks. Every man who
Wbarks in a ship for a distant v\oyage knows
t he must risk his life in so doing, and so does
"€y man who gets into a railway train. The
tw‘:’ things are inseparable; the passenger volun-
arily encounters the hazard, without which he
S0t make the journey ; he becomes a partner
the risk, and must sbare the loss when it
“Ppens, If 4 man were to go up in a balloon,
4 were to break his leg in the descent, many
People Would say, ¢ What else could he expeot %’
N ® Public can’t see that this applies to a jour-
*y by railway, and yet our fathers would oer-

h"")’ have said the same of any man who got

hurt while travelling forty miles an hour. Ty it
fair, therefore, to put all the loss on the raiiway
company when an accident happens, seeing that
railway travelling cannot be earried on without
accidents ? The law recognises this in other
cases. Where a wervant voluntarily takes em-
ployment under a master who carries on a
dangerous trade, such as the making of gun-
powder or the blasting of slate quarries, the law
does not allow him any remedy against his mas-
ter for accidents arising from the nature of the
business, even though caused by the neglect of
the other men employed in it. The reason is
that, by entering into the business he voluntari-
ly ran the risk incidental to it.”"%*

The learned author then enlarges upon the
following points: that the damages arising
from railway accidents are out of all propor-
tion to the payment received from the pas-
senger and to the error committed by the
company’s servant: that no infliction of dam-
ages can compel or enable directors to do more
than employ good servants, it cannot prevent
or guard against the errors to which the best
servants are liable; and that the enormous
amounts given by way of compensation in
England greatly encourage attempts at fraud
and imposture on companies.

This very able pamphlet concludes by a
suggestion that,—

*“8Qqme special tribunal ought to be estab-
lished for the cognizance of all railway accidents
—auch, for example, as exists in the Admiralty
Court, where the judge is assisted by experienced
nautical men as as.essors. A court composed of
one of the judges, with two experienced medical
men A8 assessors, lmving powers to make private
examinations of the claimant, would surely be
much better able to detect fraud and imposture
and to probe suspicious claims to the bottom
than & jury, The experience which they would
acquire in dealing with fictitions or fraudulent
clsime would often prevent the court from being
made the tool of rogues. Such & court might
exercise with discretion, and ought to be armed
with inquisitoria] powers. Whatever odious
term8 may be gpplied to such a tribunal by
popular outery, every lawyer who has been in
the 8ecrets of these cases, knows by experience
that all the existing powers of courts of law are
wholly inadequate to ferret out, expose and
punish the infamous cheats which are daily
practised by fraudalent claimants. When one
sees, as in a recent case, & man claiming £2,000,

¢ Judgment in Hutchinson v. York Railway Company,
5 Exch, 343,
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and recovering s verdict for £5, one is led to
wish that the courts would return to the old
practice of amercing ‘pro falso clamore suo.’ 1
have reason to believe, and I say it with disgust,
that I have more than once been made the un-
witting instrument of cheating railway compa-
nies; and no counsel who has been concerned
in these cases is free from the same unpleasant
suspicion.

«One and the same tribunal ought also to
bear aud determine all claims arising out of the
same accident. This alone would do something
‘to moderate the excessive damages often given
‘by juries, each of whom only hear one case, and
‘are not allowed to take notice of the numerous
other large claims behind. It would also dimin-
ish the expense arising from so many different
actions.

¢ I venture another suggestion. In very many
claims for personal injuries by accidents, the
amount of damages chiefly depends on whether
the injury will be permanent, or whether natur®
~will not remedy it in a few months. On this
.point it constently turns whether the damages
-should be £500 or £2,000. At present the jury
‘have to decide it on conflicting medical opinions,
ihelbre sufficient time has elapsed to test the per-
manence of the injury. The verdict is probably
‘for the larger sum, and very soon after the
plaintiff will be seen about and a8 well as if he
‘had npever been hurt. It is astonishing what
aniraculous cures are wrought by a verdict for
Jarge damages! I suggest that in all such cases
‘the court ought to have power to adjourn the
inquiry for & time in order to test the supposed
permanence of the injury upon sach terms 88
might be just. This might sometimes prevent
s company from being compelled to pay five
'times the real amount of damage.”

‘THE SUPREME COURT OF CANADA.

We give below in extenso the amended Bill
-on this subject as introduced during the last
session of the Dominion Parliament,

This Bill, though saltered from that first
‘brought before the House, cannot yet be said
to be complete, and we understand that some
changes will be made in it before it is again
brought forwand. Our readers will, however,
‘be glad in the meantime to be in a position to
.make themselyaa familiar with the Bill as it
stands, and if the careful consideration of this
‘most impertant and difficult subject results
in any useful suggestions, so much the better:

An Act to establish a Supreme Court for
Canada.

Nore.—The clauses and words in brackets [] are to
originate in Committee of the Whole.

Her Majesty, by and with the advice and
consent of the Senate and House of Commons
of Canada, enacts as follows :—

. 1. There is hereby constituted and estab-
!nsbed, a Court of Common Law and Equity,
in and for the Dominion of Canada, which
shall be called * The Supreme Court of
Canada.”

2. The said Court shall be a Court of
Record.

THE JUDGES.

8. The Court shall consist of a Chief Justice
and six Puisne Judges, any five of whom, in
the absence of the others of them, may law-
fully hold the Court in Term.

4. Her Majesty may appoint, by Letters
Patent under the Great Seal of Canada, one
person, who is or has been, a Judge of one of
the Superior Courts in either of the Provinces
of Ontario, Quebec, Nova Scotia, or New
Brunswick, or who is a Barrister or Advocate
of at least fifteen years’ standing at the Bar
of any of the said Provinces, to be Chief Jus-
tice of the Court, and six persons who are or
have been Judges of one of the said Superior
Courts, or who are Barristers or Advocates 0
at least ten years’ standing at the Bar of any
of the said Provinces, to be Puisne Judges of
the Court; and vacancies in any of the said
offices shall, from time to time, be filled in
like manner,

6. The Chief Justice of the Court shall have
rank and precedence over all other Judges in
the Dominion, or in any of the Provinces
thereof ; and the Puisne Judges of the Court
shall also take precedence over all other
Judges in the Dominion, or in any of the
Provinces, except the Chief Justices in the
several Provinces and the Chancellor of Upperf
Canada, and as between themselves according
to seniority of appointment. .

6. The Judges to be appointed under thi$
Act shall reside at the City of Ottawa or with:
in . . . . milesthercof, and shall hol
their offices during good behaviour; but th®
Governor General may remove any Judg®
upon the address of the Senate and House of
Commons.

7. [The salary of the Chief Justice of the
said Court shall be dollars per annu®
and that of each of the Puisne Judges —
dollars per annum, and so pro ratd for 0¥
less period than a year during which theJ
shall respectively hold the office, and shall P
payable out of the Consolidated Revent®
Fund of Canada, next after any sums alres!
charged thereon.} "

8. [Whenever any Judge of the said Cour®.
has held such office for fifteen years of
wards, or has held such office and the 0
of Judge of one or more of the Superior Cou¥
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of Law or Equity, or of the Court of Vice
Admiralty, in any Province in Canada, for
Periods amounting together to fifteen years or
Upwards, or becomes afflicted with some per-
Manent infirmity disabling him from the due
€xecution of his office, then if such Judge re-
Signs his office, Her Majesty may by Letters
Patent under the Great Seal of Canada, re-
citing such fact, grant him an annuity equal
to two-thirds of the salary attached to the
office he held at the time of his resignation,
and to commence from the date thereof, and
to be paid out of the Consolidated Revenue
Fund of Canada, and payable pro ratd for any
less period than a year.]

9. Every Judge to be appointed in pur-
Suance of this Act, shall, previously to his
executing the duties of his office, take the
following Oath:

“, ——, do solemnly and sincerely
Promise, and swear, that I will duly and faith-
fully, and to the best of my skill and know-
ledge, execute the powers and trusts reposed
In me, as Chief Justice (or as one of the
Judges) of the Supreme Court of Canada.”

10. The Oath shall be administered to the

hief Justice by the Governor in Council, and
to the Puisne Judges in open Court by the
Chief Justice.

11. No Judge to be appointed under this
Act shall hold any other Office either under
the Government of Canada, or under the

Overnment of any Provinee of Canada,

APPELLATE JURISDICTION.

12. The Supreme Court shall have, hold,
and exercise, an appellate civil and criminal
Jurisdiction within and throughout Canada,

13. Unless it is otherwise provided, or the
Context manifestly requires another construc-
'on, the following words and expressions,

en used in this Act, shall have the meaning
h*"Teby assigned to them respectively :—The
Wor, , ‘“Judgment,” when used with refer-
$hce to the Court appealed from, includes any

ent, rule, order, decree, decretal order,

I sentence; and when used with reference
' the Supreme Court it includes any judg.
Dent or order of that Court: The word * Ap-
Peal” i cludes any appeal or proceeding in

T to set aside or alter any judgment of the

2 Urt appealed from on a point of law, as well
fa h Appeal founded on the facts, or on the
«°t8 and law of any case: The expression
frors Court appealed from,” means the Court
dipo.,,Vhich the appeal has been brought
ooectly to the Supreme Court, whether such
oot be a Court of original jurisdiction, or &

Ut of Error and Appeal.

Subject to the limitations hereinafter
codev‘an Appeal shall lie to the Supreme
of Urt from all final judgments of the Court
of Tror and Appeal in the Province of Ontario,
of the Court of Queen’s Bench in the Province
th Q“Ebec, of the.Supreme Court in either of
V'ie Tovinces of Nova Scotia and New Bruns-

%k, and of any other Superior Court of last

resort, now or hereafter established in any
Province of Canada,—and from any prelimi-
nary or interlocutory judgment which would
CAITY execution by ordering something to be
done which could not be remedied by the final
Judgment, or whereby the matter in contesta-
tion may be in part decided, or whereby the
final hearing and judgment would be unneces-
sarily delayed,

15. An appeal shall also lie directly to the
Supreme Court from all Judgments in civil
matters of any of the courts of superior juris-
diction in any of the Provinces, by consent of

arties.

16. Five Judges of the Supreme Court shall
constitute a quorum for the purpose of hear-
ing and determining cases in Appeal: Pro-
vided that no judgment of the Court appealed
from shall be affirmed or reversed without the
concurrence of at least four Judges of the
Supreme Court ; except that where the num.
ber of Judges concurring is less than four,
and either party desires to appeal to Her
Majesty in Council, the judgment of the
majority of the judges present at its delivery
may, by consent of parties, be considered the
judgment of the Court for the purpose of allow-
ing such appeal, but for no other purpose
whatever,

17. The Supreme Court, for the purpose
of hearing and determining appeals and of
exercising such original jurisdiction as is here-
inafter directed to be exercised by the Court
sitting in Term, shall hold two terms in each
year, at the City of Ottawa, one of such terms
beginning on the third Monday in Junuary,
and the other beginning on the third Monday
in June, in each year, and each of such terms
shall continue for the space of twenty days,,
subject to the provision in the next following
gection,

18. The Supreme Court may continue the
said terms beyond the saig twenty days, or
adjourn the same from time to.time, and meet
again at the time appointed, for the transaction
of business; and any sittings heid in pursu-
ance of such continuance or adjournment shall
be deemed part of the term, and the Court
may then do whatever it could do- during the
gaid twenty days. '

19. The Supreme Court shall have power to
quash proceedings in cases brought before it,
in which an appea]l does not lie, or where
such proceedings are taken against good faith,
or in which proceedings in Error may be

uashed according to the law and practice oft
3:e Court of Exchequer Chamber in England.

20. The Supreme Court shall have power
to dismiss an appesl, or to give the judgment,
and to award the process or other proceedings,
which the Court whose judgment is appealed
from ought to have given or awarded; and
the Court, in its discretion, may make any
order with respect to the payment of costs in
in the Court appesled from, or in the Court
below it (if any).in which the cause originated,
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and also of the appesl, and as well when the
judgment appealed from is reversed, as when
it is affirmed. .

21. Proceedings in the Supreme Court in
Appeal shall, when not otherwise provided
for by this Act, or by the general rules and
orders to be made in pursuance hereof, be as
nearly as possible in conformity with the
present practice of the Judicial Committee of
Her Majesty's Privy Council in England.

22. An appellant may discontinue his pro-
.ceedings by giving to the respondent, and
filing in the office of the Registrar, a notice
-entitled in the Court and cause and signed by
'the appellant, his attorney or solicitor, stating
‘that he discontinues such proceedings, and
‘thereupon any Judge of the Court in chambers
amay direct judgment to be entered, as of
-course, dismissing the appeal, with costs, and
and the respondent shall be at once entitled
‘to the costs of, and occasioned by, the pro-
-ceedings in appeal.

23. A respondent may consent to the re-
versal -of the judgment appealed from, by
giving to the appellant a notice entitled in the
Court and cause, and signed by the respond-
ent, his attorney or solicitor, stating that he
.consents to the reversal of the judgment, and
thereupon the Court shall pronounce judg-
.ment of reversal, as of course.

24. The judgment of the Supreme Court in
Appea), shull be certified by the Registrar, to
the proper officer of the Court appealed from,
.and all subsequent proceedings may be taken
thereupon as if the judgment had been given
-or pronounced in the Court last mentioned.

25. In case an appellant unduly delays to
.prosecute his appeal, or fails to bring on the
-appeal to be heard at the first term of the
Supreme Court, after the appeal is ripe for
hearing, the respondent may, on notice to the
.appellant move the Court, or a Judge thereof
.in Chambers, for the dismissal of the appesal,
and such order shall thereupon be madeas to
the Court or Judge seems just.

26. An appeal shall lie to the Supreme
-Court from a Jl_ldgment upon & special case,
unless the parties agree to the contrary ; and
the proceeding for bringing a special case be-
fore the Court shall, as nearly as possible, be
the same as in the case of a special verdict,
and the Court shall draw any inferences of
fact from the facts stated in the special case
which the Court appealed from ought to have
drawn,

27. No appeal shall be allowed in any case,
unless notice thereof be given in writing to
the opposite party, or his attorney or solici-
tor, within twenty days after the judgment
complained of, or within such further time as
the Court appealed from, or a Judge thereof
may allow.

28. No appgal shall be allowed, unless
within twenty days after such notice shall
have been given, or within such further time
as the Court appealed from, or a Judge thereof
may allow, the appellant files:with the proper

officer of the said Court, a memorandum or
statement in writing of theg rounds of appeal.

29. Provided always, that the Supreme
Court, or any Judge thereof, may allow an
appeai under special circumstances, notwith-
standing that the notice of appeal may not
have been given, or the memorandum or state-
ment of the grounds of appeal filed, within
the time or in the manner hereinbefore pro-
vided ; but in such case, the Court or Judge
shall impose such terms as to security or
otherwise, as may seem proper.

30. No appeal shall be allowed until the
appellant has given proper security to the
extent of five hundred dollars to the satisfac-
tion of the Court from whose judgment he is
about to appeal, or a Judge thereof, that he
will effectually prosecute his appeal and pay
such costs and damages as may be awarded,
in case the judgmentappealed from beaffirmed.

81. Upon the perfecting of such security,
execution shall be stayed in the original cause,
except in the following cases :—

1. If the judgment appealed from directs an
assignment, or delivery of documents, or per-
sonal property, the execution of the judgment
shall not be stayed until the things directed
to be assigned or delivered have been brought
into the Court appealed from, or placedin the
custody of such officer or receiver as the said
Court may appoint, nor until security has
been given to the satisfaction of the said Court,
or of a Judge thereof, in such sum as the said
Court or Judge may direct, that the Appellant
will " obey the judgment of the Supreme
Court :—

2. If the judgment appealed from dirccts
the execution of a conveyance or any other
instrument, the execution of the judgment
shall not be stayed until the instrument has
been executed and deposited with the proper
officer of the Court appealed from, to abide
the judgment of the Supreme Court.

3. Provided that, if the Court appealed from
be itself a Court of Appeal, and such assigd”
ment or conveyance, document, instrument
or property, or thing, has been deposited i
the custody of the proper officer of the Court
in which the cause originated, the appellant8
consent that it shall so remain to abide th¢
judgment of the Supreme Court, or of any
appeal from it to the Queen in Council, ghal
be binding on him, and be deemed a coﬂl;.
pliance with the foregoing requirements ©
this section.

4. If the judgment appealed from directs
the sale or delivery of possession of real o
immoveable property or chattels real or "‘h
moveable, the exccution of the judgment sh2 i
not be stayed until secnrity has been enter®
into, to the satisfaction of the Court appesl®’
from, or a Judge thereof, and in snch sul® &
last mentioned Court or Judge may dnebv
that during the possession of the pr0peft§,"‘_ 0
the appellant, he will not commit, or su "a n
be committed, any waste on the propertys reds
that if the judgment appealed from be affirn
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he will pay the value of the use and occupa-
tion of the property from the time of the
appeal until the delivery of possession there-
of ; and also, in case the judgment is for the
sale of property, and the payment of a defi-
ciency arising upon the sale, that the appellant
will pay the deficiency.

5. If the judgment appéaled from directs

the payment of money, either as a debt,
or for damages or costs, execution thereon
shall not be stayed until the appellant has
given security to the satisfaction of the Court
appealed from, or of a Judge thereof, that if
the judgment, or any part thereof, be affirmed,
the appellant will pay the amount thereby
directed to be paid, or the part thereof as to
whieh the judgment may be affirmed, if it be
affirmed only as to part, and all damages
awarded against the appellant on appeal.

82. If the judgment appealed from directs
the delivery of perishable property, the Court
appealed from, or a Judge thereof, may order
the property to be sold, and the proceeds to
be paid into Court, to abide the judgment in
appeal.

33. When, on an appeal against any judg-
ment, the Supreme Court affirms such judg-
ment, interest shall be allowed for such time
as execution has been delayed by the appeal.

84. When the security has been perfected
and allowed, any Judge of the Court appealed
from, may issue his fiat to the Sheriff to whom
any execution on the judgment has issued,
to stay the execution, and the execution shall
be thereby stayed, whether a levy has been
made under it or not.

85. If at the time of the receipt by the
Sheriff of the fiat, or of a copy thereof, the
oney has been made or received by him,
but not paid over to the party who issued the
€xecution, the party appealing may demand

ack from the Sheriff the amount made or re-
ceived under the execution, or so much there-
of as is in his hands not paid over, and in
default of payment by the Sheriff, upon such

emand, the appellant may recover the same
from him in an action for money had and
Teceived, or by means of an order or rule of
the Court appealed from.

36. In the case of the death of one of sev-
eral appellants pending the appeal to the

upreme Court, a suggestion may be filed of
18 death, and the proceedings may thereupon
¢ continued at the suit of, and against the
Surviving appellant, as if he were the sole
appellant, and such suggestion, if untrue, may
© Set aside on motion made to the Supreme

Ourt, or a Judge thereof in chambers,

31. In case of the death of a sole appellant,
OF of all the appellants, the legal representa-
tive of the sole appellant, or of the last sur-
Viving appellant, may, by leave of the Supreme

ourt, or a Judge thereof, file a suggestion of
the_ death, and that he is such legal represen-

tive, and the proceedings may thereupon be
ONtinued at the suit of, and against such
al representative, as the appellant; and if

no such suggestion be made, the respondent
may proceed to an affirmance of the judgment,
according to the practice of the Court, or take
such other proceedings as he may be entitled
to, and such suggestion, if untruc, may be set
aside on motion by the Court, or a Judge
thereof,

88. In the case of the death of one of sev-
eral respondents, a suggestion may be filed of
such death, and the proceedings may be con-
tinued against the surviving respondent, and
such suggestion, if untrue, may be set aside
on motion by the Supreme Court, or a Judge
thereof.

39. In the case of the death of a sole res-
pondent, or of all the respondents, the appel-
lant may proceed, upon giving one month’s
notice of tne appeal, and of his intention to
continue the same, to the representative of
the deceased party, or if no such notice can
be given, then upon such notice to the parties
interested, as a Judge of the Su preme Court
may direct.

APPEAL TO THE QUEEN IN CNOUNCIL,

40. If any final judgment of the Supreme
Court be given for, or in respect of any sum
or matter at issue of or above the amount or
value of five hundred pounds sterling, or if
such judgment involves directly or indirectly,
any claim, demand, or question to, or respect-
ing property or any civil right, amounting to,
or above the value of five hundred pounds
sterling, any party feeling aggrieved by such
judgment, may within fourteen days next after
it is given, apply to the Supreme Court by
motion or petition, for leave to appeal there-
Jfrom to Her Majesty in Her Privy Council.

41. Such appeal shall not be allowed, until
the appellant has givensecurity to the Supreme
Court, or a Judge thereof, in a sum not ex-

| ceeding five hundred pounds sterling, for the

prosecution of the appeal and the payment of
all such costs as may be awarded by Her
Majesty, or by the Judicial Committee of Her

+ Majesty’s Privy Council, to the respondent :

!‘"d, the Supreme Court may either direct that.
its Judgment so appealed from shall be carried
into e_ffect, or that upon the perfecting of such.
security as aforesaid, the execution of such

Jjudgment shall be suspended, subject to like.
conditions as are provided in section thirty-

oneé with respect to appeals to the Supreme,

or such of them as is or are applicable to the

a8, and security being given, as thereby re-

quired, to the satisfaction of the Supreme

Court or 3 Judge thereof, that the appellant

will obey the judgment of Her Majesty in Her

Privy Council’; and if such security be per-

fected within three months from the date of
the motion or petition in appeal, then, but not

otherwise, the Supreme Court shall allow the

appeal,

42. The Supreme Court may, also, on the.
petition of any party feeling aggrieved by any
preliminary or interlocutory judgment of the.
Court in any such case as is mentioned in.
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section forty, under which anything would be
done which could not remedied by the final
judgment, or whereby the matter in contes-
tation would be in part decided, or the final
‘hearing and judgment unnecessarily delayed,
grant permission 10 such party to appeal
against the same to Her Majesty in Her Privy
Council, subject to the same conditions, pro-
visions, and limitations as are hereinbefore
made respecting appeals from final judgments.

43. Nothing in this Act shall extend or be
construed to extend to take away or abridge
the undoubted right of Her Majesty, upon the
humble petition at any time of any party
feeling aggrieved by any judgment of the
Supreme Court, in any case in which it may
appear to Her Majesty that some constitutional
question, or some matter of great public in-
terest, or some right, the value of which can-
not be estimated in money, is involved, or in
which for any other reason Her Majesty may
be so advised, to admit the appeal of ssch
party therefrom, upon such terms, securities,
limitations, restrictions, and regulations as
Her Majesty may think fit, or to reverse, cor-
rect, or vary such judgment as to Her Majesty
may seem meet; but except in cases where
an appeal is allowed by this section, or the
three sections next preceding it, the judgment
of the Supreme Court shall be final and con-
clusive.

CRIMINAL APPEALS.

44. A person convicted of treason, felony,
or misdemeanour, before any Court of Oyer
and Terminer or Gaol Delivery, or in the
Court of Queen’s Bench in the Province of
Quebec on its Crown side, whose conviction
has been affirmed by any Superior Court, or
in the Province of Quebec by the Court of
Queen’s Bench on its appeal side, may appeal
to the Supreme Court against the affirmaticn,
and the said Court shall make such rule or
order therein, either in affirmance of the con-
viction, or for granting a new trial, or other-
wise, as the justice of the case requires, and
for such rule or order into effect, anything in
the eightieth section of the Act, 32 and 33
Victoria, chapter twenty-nine, to the contrary
notwithstanding: Provided that no such
Appeal shall be allowed where the Court
affirming the conviction is unanimous, nor
unless notice of Appeal in writing has been
served on the Attorney General, within twenty
«days after such affirmance.

45. Unless the Appeal is brought on for
hearing by the appellant at the first term of
the Supreme Court, after such affirmance, the
Appeal shall be held to have been-abandoned,
unless otherwise ordered by the Supreme
Court.

46. The judgment of the Supreme Court, in
-such cases, shall be final and conclusive,

SPECIAL CASE OR CONSTITUTIONAL MATTERS,

47. The Governor in Council, may direct
a special case to be laid before the Supreme
«Court sitting in term, in which special case

there may be set forth any Act passed by the
Legislature of any Province of the Dominion
of Canada, and thereupon there may be staied,
for the opinion of the said Supreme Court,
such questions as to the constitutionality of
the said Act, or of any provision or provisions
thereof, as the Governor in Council may order.

48. The Supreme Court shall, after hearing
counsel for the Dominion of Canada, and for
the Province whose Act may be in question
(if the respective Governments of the Domin-
ion and the Province think fit to appear,) and
also after hearing counsel for any person or
persons whose interests may be affected by
the said Act, and who may desire to be heard
touching the questions submitted for the opin-
ion of the Court, and who shall have obtained
leave to appear and be so heard on application
to a Judge of the said Court in chambers,
certify their opinions upon the said special
case to the Governor in Council.

ORIGINAL JURISDICTION.

. 80. The Supreme Court shall have original
Jurisdiction in Canada, in all cases in which it
shall be sought to enforce any law of Canada
relating to the revenue, tncluding actions,
suits and proceedings, by way of information,
to enforce penalties, and proceedings by way
of information in rem ; or in which demand
shall be made or relief sought in respect of
any matter which might in England be the
subject of a suit or action in the Court of Ex-
chequer on its Revenue side, by or against
the Crown or the officers of the Crown.

51. The Supreme Court and any judge
thereof shall have original concurrent jurisdic-
tion to issue the Writ of Habeas Corpus ad
subjiciendum, to bring up the body of any
person in custody within Canada, in pursu-
ance of any treaty with any foreign State or
Government for the extradition of criminals,
or in pursuance of any Act of the United
Kingdom, or of the Parliament of Canada, to
carry out the provisions of any such treaty,
and on the return of such writ to make such
order as to the remand or discharge of the
prisoner, as may seem meet.

52. At the term of the Court there shall be
had in cases within its original jurisdiction ;

1. Such proceedings in suits at common
law as may be had before Courts ©
common law sitting in banc;

2. The re-hearing of causes, petition$
and motions in equity causes whic
may have already been heard before 8
single Judge. :

53. In any proceedings within the origins!
jurisdiction of the Supreme Court, one of th¢
Judges of the said Court may sit either at th®
City of Ottawa, or at any other place or place®
appointed by the Court, and at such time oF
times as may be prescribed by the Court, 0
try issues in fact, and hear causes in equitly
in actions or suits originally brought or insti”
tuted in the Supreme Court. ‘

b4. A single Judge of the Supreme Cour
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may in cases within its original jurisdiction,
sit in Court out of Term, and may hear and
determine motions, petitions, and all other
interlocutory applications in equity suits, and
dispose of matters of practice not cognizable
by a Judge sitting in chambers, in actions at
common law.

55. The procedure in suits and actions
within the original jurisdiction of the Court,
shall, unless otherwise herein provided or until
otherwise provided by general rales made in
pursuance of this Act, be regulated by the
Present practice and procedure of Her Majesty’s
Court of Exchequer at Westminster.

66. Issues of fact, on the common law side
of the Court. shall be tried according to the
laws of the Province in which the cause of
action arose.

57. The process of the Supreme Court shall
Tun throughout the Dominion, shall be tested
in the name of the Chief Justice and shall be
directed to the Sheriff of the County, or other
judicial division into which any of the said
Provinces may be divided, in which such pro-
cess is to be executed ; and the S}‘eriffs of the
said respective Counties or divisions shall be
deemed and taken to be, ex-officio officers of
the Court, and shall perform the daties and
functions of Sheriffs in connection with the
Court ; and in any case where the Sheriff may
be disqualified, process shall be directed to
any Coroner of the County, or other judicial
division.

68. [The Sheriffs and Coroners shall receive
and take to their own- use, such fees as the
Judges of the Supreme Court shall, by general
order, fix, and determine.]

. 09. For the trial of any issues of fact by a
Jury, a judge of the Supreme Court may order
& writ of venire facias to be issued, directed
to the Sheriff or Coroner, as the case may be,
€ommanding him to surmmon a panel of thirty-
81X jurors according to the jury laws of the

rovince where the issues are to be tried, to
attend at the time and place in such writ
Named, and the Sheriff or Coroner shall exe-
Cute and return the said writ as directed
thereby,

GENERAL PROVISIONS.

60. There shall be a Registrar of the Su-
Preme Court, who shall reside and keep his
Office at the City of Ottawa.

. 05. | The Registrar shall be appointed by an
Strament under the Great Seal of Canada
%“d shall hold office during pleasure, and shall

© paid a salary at the rate of dollars per
Annum, ,
th62' [All fees payable to the Registrar under

® provisions of this Act shall be paid by
theaﬂs of stamps, which shall be issued for
n At purpose by the Minister of Inland Reve-
tk?e’ Who shall regalate the sale thereof, and
be. Proceeds of the sale of such stamps shail
o? Paid to the Receiver General, and form part

the Consolidated Revenue Fund of Canada.]
8. The Judges of the Court may appoint

such persons as they may think fit, being
barristers-at-law or advocates, of not less
than three years’ standing, to be masters,
referees, and examiners in suits in equity
depending in the Court, to whom reference
may be ordered, and who may take evidence
In causes in equity depending therein.

. 64. [The said masters, referees, and exam-
iners shall receive and take to their own use
such fees as the Court may, by general orders
direct.]

65. A fit and proper person, being a Bar-
rister or Advocate of at least five years' stand-
ing, may be appointed by the Governor, to
hold office during pleasure, as the Reporter of
the Court, who shall, subject to the direction
of the Judges of the Court, report the deci-
sions thereof, and publish such reports {and
such reporter shall be paid a salary at the rate
of dollars per annum, out of the Consoli-
dated Revenue Fund of Canada ]

66. All persons authorized to take affidavits
in any of the Superior Courts of any Province
in Canada, may take affidavits in such Pro-
vince, to be used in the Supreme Court.

87. All persons being barristers or advo-
cates in any of the said provinces, shall be
admitted by the Supreme Court sitting in
term, to practice as barristers and counsel at
the bar of the Court, and before the Judges
thereof, upon |paying such fees as the Court
shall, by its general rules or orders, fix and
determine|, and, upon signing a roll, to be
kept in the custody of the Registrar of the
Court, amongst the records thereof, to be
called “The Barristers’ Roll.”

68. All persons being attorneys, solicitors,
or proctors, in the Superior Courts of any of
the said Provinces, shall be admitted to prac-
tice as attorneys, solicitors, and proctors in
the Supreme Court, upon taking such oath,
[and paying such fees], as shall, by the Court,
be prescribed and fixed, and upon signing a
roll, to be kept in the custody of the Registrar
of the Court amongst the records thereof, to
:')e called “ The Roll of Attorneys and Solici-

ors,

69. The Judges of the Supreme Court, or
any five or more of them, of whom the Chief”
Justice shall be one, may from time to time,
make general rules and orders for regulating,
a8 well the original as the appellate procedure
of the Court, and for the eﬂgctual execution
of this Act, and of the intention and object
thereof, and for fixing the fees and costs to be .
taxed, and allowed to, and received and taken
by, the practitioners and officers of the Court,
and may, from time to time, alter, and amend
any of such rules or orders, and make other
rules or orders instead thereof.

70. The foregoing enactments of this Act
shall come into force respectively, upon a day
or days to be named by the Governor, in a
Proclamation or Proclamations to be issued
for that purpose ; provided that the same day
or different days may be named in any such
Proclamation for the coming into force of these-
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of the said enactments which relate to the
original jurisdiction of the Supreme Court,
and of those which relate to its appellate
jurisdiction and other matters: And the pro-
visions respecting appeals to the Supreme
Court, shali apply to judgments rendered be-
fore the days so appointed for the coming
into force of the enactments relative to the
appellate jurisdiction of the Court, provided
the twenty days after the judgment, limited
by section fwenty seven, for giving notice of
appeal bhave not elapsed, and that such notice
is given within the said twenty days :—or,
provided an appeal to the Queen in Council
has been allowed, and that before the record
in the cause has been transmitted to the Re-
gistrar of Her Majesty’s Privy Council, and
while it would be still competent to the appel-
lant so to transmit the same, as having com-
plied with all the preliminary requirements of
the law within the periods limited for each,
the appellant gives to the respondent, and files
in the Court appealed from, a notice that he
intends to appeal to the Supreme Court, and
complies afterwards with all the requirements
of this Act, reckoning such notice as the notice
of appeal to the Supreme Court, mentioned in
section twenty seven: and the security (if any)
given by the appellant with reference to the
appeal to the Queen in Council, shall in such
case become void.

71. This Act may be cited as *“The Su-
preme Court Act.”

SELECTIONS.

THE MARRTAGE LAWS

OF VARIOUS COUNTRIESR, AS AFFECTING THE PRO-
PERTY OF MARKIED WOMEN.*

By Tie HON. Wy. BEacH LAWRENCE.

Marriage, according to Grotius and Black-
stone, was always a matter juris gentium, and
with the intercourse now existing between the
different portions of the civilized world, and
-especially between the people of a common
descent on the two si«}es of the Atlantic, every
incident connected with it is of general inte-
rest. And no citizen of any country marry-
ing abroad or coming to reside abroad after
aarriage can well know to what extent the
laws of other countries on this subject may
mot be applicable to him.

Tmportant, however, as the protection of
‘the rights of property of married women is,
‘the questions which concern her matrimonial
status are of paramount consideration. Mar-
riage, though a contract, iS a contract sui
generis, and among its peculiarities is that it
‘is impossible by rescinding it, after it has
been once consummated, to restore oneof the

A

*The above is an authentic report of the speech made
by Mr. Lawrence, in toe discussion on the Married Women’s
Property Bill, at the Bristul Congress of the Social Science
Association in October lasi.—Ed. Law Magazine,

parties to the condition which existed before
the contract was entered into. The Common
Law of Europe, and which is still the law of
Scotland, by regarding every promise of mar-
Tiage between persons of the age of puberty,
follpwed by consummation, as constituting
an irrevocable contract, protected the feebler
SexX against the stronger, and was the aegis of
woman’s honor.

The decision rendered by your House of
Lords in 1843, declaring a person ordained
b‘y a bishop to have been essential by the
Common Law of England to the validity of a
marriage, it is unnecessary to say created the
most profound amazement in the United
States. As our law of marriage bas no other
basis than the law of England as it existed
before the time of Lord Hardwicke’s Act, if
the.mterposition of a clergyman ordained by
a bishop was necessary with you it could not,
in the absence of any statutory regulations, -
have been less obligatory with us.

It is unnecessary to inquire as to the sound-
ness of the decision in the Queen v. Millis,
rendered by a divided vote of the House of
Lords, and “against which the eminent judge
of the Ecclesiastical Court, Dr. Lushington,
on the earliest occasion, so earnestly protest-
ed. Neither the solemnization by a priest,
as contended for by the English Common
Law judges, nor the decree of the Council of
Trent requiring the presence of the curate and
two witnesses to the verification of a marriage
between Catholics, impose any additional re-
strictions on the parties in the contracting of
marriage.  On the contrary, the Council of
Trent, whose professed object it was to estab-
lish a system which would prevent for the
luture scandals arising from the repudiation,
by persons belonging to the Church, of clan-
destll}e marriages of which the proofs were
wanting, refused to declare invalid marriages
contracted without the ecclesiastical benedic-
tion. At the same time they anathematized
all who should say that the marriage of chil-
dre]:;; without the consent of their parents was
null.

Coustituted as human nature is, every re-
striction on marriage must operate to induce
illicit connections, and such connections, as 8
general rule, must be based on a sacrifice 0
the middle and lower classes to the licentious-
ness of the higher. As it was well expresse
by Sir James Mackintosh, the whole legisla-
tion of Europe on the sutject of marriage has
been a contest of patrimony against matrimony,
though, viewed in this light, it is not a little
extraordinary that the authors of the Code
Napoleon, who had just proclaimed the equal-
ity of all citizens, should have referred as an
authority for their articles on marriage to the
edict of Henry I of 1556, and to the ordl
nance of Louis XIII, which were professedly
intended to prevent mésalliances. 1f the ob-
jeet of the Code had been to make lawful
marriage an exceptional institution and €Ot
cubinage the normal rule, no more effective

!
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enactments could well have been devised than
the restricttons which it imposes. The pro-
visions of the Roman law as to parental au-
thority are exaggerated, and while the criminal
condemued to the ‘iravauzx forcés’® is de-
prived of all other civil rights, he retains an
absolute veto over the marriage of his children
to an age beyond that of legal majority for
other purposes, and is entitled to ‘actes res-
pectueuz’ from them at every age, the absence
of which would expose the marriage to be
nullified, and which in any event create un-
Justifiable delay.

The rule early introduced into :Germany,
which prohibited marriages of members of
sovereign houses even with the higher nobility,
extended, till modified by the improved legis-
lation of the new confederacy, to all inter-
marriages between different classes of the
community. The laws of many of the Ger-
man States, more just than the French Code,
seem to have contemplated the natural result
of a system which imposed innumerable arti-
ficial impediments to marriage, and in the
Codes of Prussia and Saxony the ¢ Verlobniss®
forms a separate chapter. Though such con-
nections were terminable without legal pro-
ceedings, provision is made for the legitimacy
of the children born under them, and in
Prussia there is & complete code respecting
what the ¢Allgemeines Landrecht’ terms
marriages of the left hand.

In England legislation against mésalliances
only goes back about a century. It dates
from Lord Hardwicke's Act, as it was called,
Passed in 1753. For a long time previous,
almost every year, Bills to prevent clandestine
marriages, that is to say, to protect the aris-
tocracy against the improvident marriages of
their prodigal heirs, passed the House pf
Lords but failed in the Commons. Lord
Hardwicke’s Act not only prohibited any suit
before an Ecclesiastical Court to compel the
Celebration in facie ecclesice of a marriage con-
tracted either per verba de prasenti or per
Yerba de futuro, but the rule as to the con-
Sent of parents, which the Canon Law had
Never required, was rigorously applied. More*
Over an ormission of the minutest forms was
fatal.  Unlike the French judges, who are
Vested with discretionary power in the case of
Omission of the preliminary requirements of
the Code to look at the motives, whether the
bject was clandestinity, or the omission of

e formalities was accidental, the reports of
the English Courts will show cases where
Marriages, which had lasted twenty-five
Jears, ‘and in one case nearly forty, were
nnulled after the 'birth of children for omis-
Sions in the formalities prescribed for obtain-
Ing a license, though the license itself was
Perfectly regular and no suggestion of clan-

Stinity existed. Inseveral cases the judges
€Xpressed their regret in being compelled to
&djudicate according to the letter of the law,
or wag it till 1822 that Lord Hardwicke's

¢t received any modification. Many of the

most stringent provisions of that law no longer
exist, but under the Acts of 4 Geo. IV, ¢. 76
(1823), & 6 and 7 Will. IV. c. 85 (1836),
which constitute the present marriage laws of
England, though a marriage is not invalid be-
cause a license is issued under a wrong name,
any mistake of name, however slight, renders
void a marriage celebrated after the publica-
tion of banns.

It is said, in the report of the Royal Com-
mission made last year, that in all these forms
of English marriages, the marriage may be
invalidated by a non-compliance with any re-
quirements of the law. For instance, if the
place where the marriage is celebrated is not
properly consecrated or set apart, or if the
marriage is effected in some other locality
than where the banns have been called, or if
any other error affecting time or place is made
by the parties, that entirely invalidates the
marriage, although, upon other grounds, there
there may be no objections whatever to it.

I will not dilate further on what may be
deemed only matter introductory to the sub-
ject to the present discussion. Accustomed
to the jurisprudence of a country where no
formal ceremony, civil or religious, is requisite
to constitute a valid marriage, and every
intendment is made in favor of legitimacy,
it is difficult for me to comprehend a system
of legislation which, for the mere object,
moreover usually ineffectual, of preventing
improvident marriages of spendthrift heirs,
would sacrifice female virtue to family pride.
It was, indeed, with no little astonishment
that I read the following remarks, made in a
debate in the House of Commons during the
last session of Parliament :—* Suppose.’ it
was said, ‘any gentleman in this House visit-
ed at a house in Scotland where a young lady
happened to be staying, and that he and the
young lady took a walk together, and, in the
course of the walk,.he took a piece of paper
out of his pocket, on which they wrote down
a mutual promise to marry, though the piece
of paper might be simply put back again into
his pocket, and though nobody might be there
at the time, and if the persons afterwards
lived in a certain way together, that would be
s valid marriage, although nobody might
know of the fact of the marriage for years
sfterwards’ It seems to me that. s0 far.ﬁ'orp
this statement aiding the cause for which it
was intended, it conclusively establishes the
propriety of the Scotch law of marriage. ITam
very sure that there is no tribunal in my
country that would not, under the facts as
stated, pronounce the sentence of avalid mar-
riage ; nor is there a legislature in any state
of America which would enact snch a system
of marriage laws as would enable the parties,
if they desired it, to escape from the relation
thus ‘contracted, whether or not it was evi-
denced either by a priest or civil officer.

Having alluded to the English law of mar-
riage, I ought not to leave this branch of my
subject without referring to the recommenda-
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tions of the Royal Commission. Though, for
the reasons incidentally suggested, I cannot
but think that the rights of the weaker sex
require the return, pure and simple, to the
old common law, very much I believe would
be gained by providing, as is proposed, that
no warrisge celebrated by a minister of reli-
gion duly authorised or by a civil officer shall
be deciared void, for a non-observance of the
conditions prescribed for the prevention of
clandestine, illegal marria es; and that the
_preliminary conditions relative to residence,
consent of parents, declarations required from
the parties, shall only be directory.

Where marriage takes place in foreign
countries, and especially between persons of
different nationalities, important questions of
international law present themselives, about
which the jurisprudence of England and Amer-
ica is not in accordanee with that of the con-
tinent. While all agree that the law of the
Pplace of celebration must be observed, the
French and other countries, where the rule of
the personal status prevails, subject their
citizens to their own laws, when contracting
marriage abroad. Frenchmen, who have not
lost their nationality, have two conditions to
perform : they must make the publications in
their commune, and obtain the consent of their
parents. Neither the English nor American
Jaw pays any regard to these exterritarial re-
quirements ; and the consequence is, that
cases exist where parties have been validly
married in England or the United States,
whose marriages are null in their own country.

The impediments thrown in the way of
marriages abroad have induced the passage of
Acts of Parliament, authorising marriages at
embassies and consulates, the validity of
which, as derogating from the sovereignty of
the country where they are solemnised, is
considered by the Royal Commission as doubt-
ful. It would seem that this is a matter which
requires a conventional arrangement, and so
far as the United States and England are re-
spectively concerned, it naturally falls within
the scope of legislation required bythe arrange-
ments recently entered into by them, in re-
gard to naturalisation’ and its incidents.

Though publicists are pretty generally
agreed that it is the law of the husband's
domicile or the matrimonical domicile, and
not the law of the place of the celebration of
the marriage, which, in the absence of any
express contract, is to govern the respective
rights of the parties, at least as to personal
property, there is no general accordance be-
tween them as to the effect of a change of
domicile after marriage.

In Story’s time, it would appear that no
case had arisen in the English courts upon the
point, as to what rule ought togovern in cases
of matrimonial property where there is no
express nuptial contract, and there had been
a change of dorfiteile. He refers to a cage
(Sawer v. Shute, 1 Anstr. 63) where the
Court of Chancery adopted the law of the

actual domicile, though to the prejudice of the
equitable provision which that tribunal was
in the habit of making in favor of married
women domiciled in England.

The actual domicile is the law of Louisiana
now confirmed by Statute, as to all preperty
acquired after removal into the state. And
Judge Redfield, the commentator of Story,
Story, contends for it as the suitable rule
in all cases. He admits, however, that the
Court of Appeals of New York by a divided
vote had decided otherwise, holding that
the rights of property between married per-
sons continue te be governed, notwithstand-
ing a change of domicile, by the law of the
place where the marriage was celebrated, and
which was also at the time the place of the
domicile of the husband. This is in accord-
ance with the French rule.

There are two systems of law applicable, on
the continent of Furope, to the rights of mar-
ried persons, in neither of which is the indi-
viduality of the wife suppressed, as by the
English Common Law, and though in many
cases the husband exercises the administra-
tion during marriage, the wife’s rights of pro-
perty under one form or other are retained,
and the law affords her protection against the
mmprovidence of the husband.

Un the continent where the question of
woman's rights arises, it is neeessary to de-
cide between the dotal régime, which is some-
times purely Roman, and sometimes under-
goes very extensive modifications, and the
community of goods which is of German ori-
gin, and which also exists under various
forms. Nowhereare these systems obligatory,
except in the absence of express coutracts,
which in some countries may be made even
after marriage. The right to such marriage
contracts is entirely in accordance with the
express terms of the law, and not, as in Eng-
land and America, in apparent evasion of it

By the Roman law, on which the modern
dotal system is founded, the husband had the
8>le management of the dowry given by the
father to a daughter on the occasion of her
marriage, but as a general rule the husband's
right 1o it ceased at the dissolution of the
marriage, and it was restored to the wife oF
her family. Moreover the constitution of 8
dowry was in no wise essential to the validity
of the marriage, and all the property not com-
prehended in the dowry was paraphernal, ©
which the wife remained proprietor and over
which the husband possessed no rights. BY
the French law there is the most entire liberty
of arranging the interests of the parties by
contract, subject only to the condition that it
shall not interfere with the general policy ©
France, and particularly as respects the 1a®
of succession. No provision can be made
favoring primogeniture or affecting the equa-
lity of descent among children. Notonly mjiy
special stipulations be made, but the parties
may in general declare whether they Wi
warry under the law of community, the 1a%
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of dowry (the general features of which as
they existed ir the Roman law we have de-
scribed), or the law of the separation of pro-
perty, the Code providing the consequences
to result from the adoption of any one of
these systems.

Nor is it necessary to adopt one of them in
its entirety, but they may be modified or
blended to suit the views of the parties. In
the absence, however, of any declaration the
law of community, which may therefore be
deemed the Common Law of France, governs.
¢ Under this law, the husband and wife be-
come joint owners of all the personal property
which they possess at the time of the marriage,
as well as of all such property as they may
acquire during the marriage, by succession,
or even by gift, unless the donor express the
contrary. They are also joint owners of all
the real property purchased during the mar-
riage ; but such real property as is acquired
‘by succession or gift, unless the donor de-
clares otherwise, does not fall into the com-
munity. The husband has the sole manage-
ment of the property of the community, and
may sell or charge it without the concurrence
of the wife; he has also the management of
all the property of the wife which is excluded
from the community, but he cannot alienate
such of her real property as is excluded, with-
out her consent; nor can he alienate by will
the property that is included, beyond the
share of it to which he will be entitled on the
dissolution of the community. At the death
of either of the parties, an account is taken of
the properties and of the liabilities of the
community, and the surplus is divid~d equally
between the survivor and the representatives
of the deceased.”

Under the dotal system, *the husband

as, during the marriage, the management of
all the property in dowry, but he cannot,
either alone or conjointly with the wife, alien-
ate or charge any of the real property, unless
Provision has been made for this purpose in
the marriage contract. The wife may, how-
ever, under certain conditions, make provi-
8ions thereout for the children of the marriage,
or of a former marriage, and the Court will
als0 permit the property in dowry to be sold,
In certain cases, such as for releasing the hus-

and from prison, & The wife has the
Wanagement and enjoyment of such part of

€r property as has not been settled in dowry,

ut she cannot alienate nor sue, in respect to

18 property, without the consent of her

Usband; or, in the event of his refusal, with-
0ut the permission of the Court.”

. Where the parties stipulate by their mar-
Tage contract that they will be separate in
Toperty, the wife retains the entire manage-

ent and enjoyment of her property, both real
and personal.~ Each of the parties contribute
OWards the expenses according to the terms
of the contract ; if it is silent in this respect,

e wife contributes a third of her income,

ough the Court may, in certain cases, order

a larger contribution. The wife cannot, by
virtue of any stipulation, alienate her real pro-
perty without the special consent of her hus-
band, or of the Court, in case of his refusal;

and any general authority for this purpose
given to the wife, either by the marriage con-
tract or subsequently is void. The commu-
nity may be confined to mere gains, leaving

each party his own property, or there may be

universal community which will include real

estate as well as personal. The mere declara-
tion that the parties marry without community

does not constitute the separation of property
§0 cal!ed, in which last case, as we have seen,

the wife has the separate control of her pro-
perty in all respects, except that she cannot

dispose of any real estate without her hus-

band’s consent. In a marriage declared to be

without community, the wife has not the right

of administering her property, or receiving the

income, which goes to the husband to support

the expenses of the marriage; the husband

retaing the administration of the property,

mova_ble and immovable, during his life, with

the right of receiving all the personal property

brought as her dot, or which accrues to her

during marriage, subject to the restoration

after the dissolution of the marriage or judg-

ment of separation of goods.

In the Spanish law the community is con-
fined to the acquests, and each party retains
his or her own property, and is liable for his
or her own debts. However, where there is
no inventory made at the time of the marriage,
and there is no other means of distinguishing
what belongs to each party, the movables are
considered as acquests, and subject to the rule
of the community, If under the Spanish law
the woman renounces the community before
the celebration of the marriage, she is mar-
ried under a rule equivalent to the rule of the
separation of property and not of the French
rejime without community. The Spanish
jurisprudence admits of a system similar to
the French 7égime without community, 4. &
régime in which the wife has neither the ad:
vantages of community, nor those of the sepa-
ration of property. But for this purpose itis
requisite that such a régime be expressly
stipulated in the marriage contract. The fol-
lowing are its consequences upon property.
The wife has no share in the acquests, neither
has she the administration of her separate
property, whilst in the absence of such stip-
ulation she would retain that administration,
as in the French system of separation of pro-
perty. . .

The wife's dowry may be given her either
by her parents or by third parties, and either
before or during coverture.  Parents are
bound to furnish a dowry equal o the * legit-
ime” (the portion the party would by law
be entitled to in the parents’ fortune in case
of succession), deducting therefrom the pro-
perty the bride may possess in her own right.
The obligation does not exist if she marries
without their consent. All the property the
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wife acquires during coverture as gift, legacy,
or succession, is joined to the dowry. The
lusband is the responsible usufructuary of
of the dowry. He has the admistration of all
personal property. but he has to give legal
security for its value. Neither the husband,
nor wife, nor the two acting together, can
charge or mortgage the real estate forming
part of the dowry, unless by authorization of
a tribunal, and jointly. The husband is bound
to supply the deficiency created thereby in
the dowry as soon as he is able to do so.

The new Italian Code differs essentially
from that of France on this subject. It has
established twe régimes, the dotal and that of
the community. “They are both conventional,
and there does not exist any legal régime. In
the silence of the parties, the law does not
assume the adoption of either. If there is no
special contract of marriage, or if the contract
does not adopt either the dotal régime or that
of the community, the property of the wife
is governed by the paraphernal rule, which is
identical with the French, except that the law
declares that the parties shall coniribute to the
household charges in proportion to their res-
pactive fortunes, while in the French law the
woman contributes one-third.

The Common Law of Germany, as well as
the Codes of Prussia and of Saxony, fully re-
cognises the free right of the parties to make
what contracts of warriage they please, with
the same restrictions as those imposed by the
French Code, of not interfering with the State
policy, and these nuptial contracts may be
made as well during the marriage as before.
The parties may, by their contract, dispose
reciprocally in favor of each other of any por-
tion of their successions, saving the reserved
rights of heirs, and these dispositions are ir-
revocable. They may, contrary to what the
French Code permits, declare their marriage
to be according to any of the local laws, cus-
toms, or statutes. The dotal régime has pre-
vailed in the greater part of Germany, and is
that of the Austrian Code, as it is also of the
Bavarian. But the principle of community is
the law in a great part of what constitutes the
Prussian States.

The legal community varies in the different
countries where the law of the community
prevails. It is universal and comprehends all
the property, real and personal, in many of the
States.” All the laws accord to the widow, as
long as she does not marry, certain rights in
the property of her husband, either for her
life or in full property. The wife may alien-
ate her real estate without the special consent
of her husband, unless the local law subjects
her to marital authority. The dotal character
of the property belonging to the wife is not
presumed. The husband must prove that the
dotal property is not paraphernal.  If the dot
is in danger, the wife may claim against third
parties the restitution. The wife or her heirs
nave a general mortgage upon the property of
the husband for the restoration of the dower,

and they have a legal mortgage upon the pro-
perty of the husband for the restoration of
the paraphernal property.

In Prussia, by marriage the administration
of the property of the wife is confided to the
husband, except so far as it is reserved to her
by the law or by matrimonial conventions.
What property each party contributes towards
the expenses of the establishment is under
the administration of the husband, but in the
property reserved to the wife is included
everything that relates to her personal use,
the nuptial gift (morgengabe) and whatever is
embraced therein, and she has the administra-
tion, usufruct, and free disposition of her re-
served fortune. The savings made by a mar-
ried woman from her reserved fortune belong
toher. The immovables and capital inscribed
in her name, and which she has acquired from
an industry separate from that of her husband,
form a part of the general contribution
(apport), unless she carries on a commerce
exclusively with her reserved means, and there
1§ a stipulation to the contrary. The autho-
risation of the husband for her to sue ina
court of justice, when the matter relates to her
reserved fortune, is unnecessary. The hus-
band exercises all the rights and duties of a
life owner over the property of the wife not
!‘eserved., but he cannot alienate it or charge
it, nor dispose of the capital inscribed in her
name, without the consent of the wife. But
there are cases—as those of indispensable re-
pairs—where the tribunals will interpose if
the wife refuses. The husband has the dis-
posal of the personal property set apart for
the maintenance of the family, but he cannot
dispose of the reserved personal property.
The wife cannot take away from the husband
the administration of her portion of the pro-
perty set apart for the common support, unless
she provides for his support and that of the
children in a manner conformable to their
condition. When the debts of the wife were
made before marriage, her creditors can pur-
sue their claims against her person and all her
property, butif these debts have been conceal-
ed from the husband, and reduce the contri-
bution for the common support, he may have
recourse to her reserved fortune. Community
of goods does not exist among the parties,
except when established by provincial law-.
The parties may at all times make mutual
contracts of inheritance respecting their suc-
cessions, and revoke them, but the wife must
in this case be assisted by counsel. The dower
consists of a pension allowed to the wife by
the husband for her support during her widow-
hood. The wife has a right to the personal
property belonging to the household establish-
ment, which includes her outfit entire, the
furniture for ordinary use, provisions,

The half of the hereditary portion, fixed b,y
the law, to the surviving husband or wife, 18
regarded in the same light as the shares of the
heirs, &c., and subjected to the same rules.
Before the division of the property of the hus:
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band or wife, the survivor resumes possession
of his or her own property.

In Saxony, the general rule, where there is
no coutract, is that the husband has the usu-
fruct and administration over the fortune
which the wife possesses at the conclusion of
the marriage, or acquires during marriage.

e ig responsible for fraud or negligence.

here are provisions respecting the dot, which
is the aggregate of what is given or promised
by parents or third parties, as the portion to
be applied on behalf of the wife to the common
support of the family. There is an obligation
on the part of the parents to furnish to the
future wife a portion conformable to their for-
tune, and to the position of the husband.
The obligation to furnish a dot, however, does
not exist if the daughter has a sufficient for-
tune of her own, or if she marries without
consent. With respect to what the wife ac-
quires for services, which haye no reference
to the affairs of the family or to her husband’s

osition, she has the property of it, but the

usband has the administration and use. If
the wife has given such acquests to the hus-
band to be employed for the purposes of the
family, or has herself employed them in that
way, she cannot, after the dissolution of the
marriage, reclaim them. In order to be valid
against a third party, the usufructuary title
of the husband need not be registered. If
the property of the wife is delivered to the
husband with a statement of its value, he is
Tesponsible for it, and must replace it accord-
Ing to the indicted value. Neither of the
Parties is obliged to fulfil, out of his own
Property, the engagements of the other. All
the engagements of the wife, validly contracted

efore or during marriage, must be discharged
out of her own fortune, though it is only in
Certain cases that her reserved fortune is liable
for those contracted during marriage. In
fage, by a bad administration, the husband
Puts in danger the fortune contributed by the
Wife for the common support, she may ask
that the administration be given to her; and,
In case of bankruptcy, the wife may reclaim

ler fortune according to the inventory. The
Tight of the husband to the administration and
Use of the fortune, which the wife brings to

e common support of the family, expires

With the dissolution of the marriage. The

Usband is required, immediately after the
JI8solution of the marriage, to restore accord-
INg to the regulations regarding the usufruct,
¢ fortune which the wife had brought to the
arriage, Contracts, by which the conse-
Quences resulting from marriage are determin-
or changed, may be made before or during
Warriage. If the wife has reserved with the
ONsent of the husband the free disposition of
I fortune or of a part of it, or if a third
rty, who has given a fortune to the wife,
238 decided that the wifé shall have the free
1Sposition of it, the wife may, in the absence
any other clause, dispose, without the co-
9peration of the husband, of the property

thus reserved, administer it, and use it in any
way for her own purposes. If the husband
and wife agree to adwmit the general communi-
ty of the goods, all the fortune which they
bpt.h possessed at the conclusion of the mar-
riage, or which has been acquired since,
becomes, if no other stipulation exists, com-
mon, without any other form, from the time
of the conclusion of the contract ; and if the
contract was concluded before the marriage,
from the time of the marriage. 'The mere
acceptance of the community of property
confers a right to the inscription in the regis-
ters of landed estate or of .mortgages of the
things and rights, the acquisition of which
ordinarily requires such an inscription,

The Austrian Code of 1811 is one of the
best systems of jurisprudence in Europe. It
applied, till the recent legislative separation
of Hungary from the Cis Leithan provinces,
to the whole empire. The regulations as to
the obligations of the parents to furnish a dot
are similar to those of the Saxon Code. The
dower or nuptial gift is what the husband or
a third party gives to a bride as a supplement
to the dot. ~She has not the enjoyment of it
during marriage, and only acquires the pro-
perty in case she survives her husband. No
dowry in the nature of a wife's dot is due to
the wife, but as the future wife has a right to
a do¢ upon the fortune of her parents, so the
parents of the future husband ought to pro-
vide him an establishment proportionate to
their fortune. The morgengabe is the present
which the future husband promises to give to
his wife the morrow of the marriage. When
it has been stipuiated, it is presumed in case
of doubt that it has been given within the
tpree first years of the marriage. The mar-
riage does not of itself establish a community
of g0ods between the husband and wife. It
ghould be stipulated by contract; the form
and extent are determined by the Code. In
default of express stipulation, each of the
married parties preserves his rights of proper-
ty and of the increase of the acquests during
marriage. There is no commuuity between
the parties. The hushand is presumed to be
the administrator of the property of the wife,
if she makes no objection. The husband is
in this respect considered as the responsible
mandatory of the fund or capital only; bat
he is not required to render an account of the
income received during marriage. Un]esp
there are stipulations to the contrary, his
accounts are considered to be liquidated to the
day when his administration ceases. The
administration of the wife's fortune may, in
case of danger for the dot, be taken from the
husband, even although it had been granted
to him by express contract. The widow is
entitled to a dower from the time of the death
of the husband, which should be paid to her
quarterly, in advance. The widow who mar-
ries again loses her dower. The validity or
nullity of giits between the husband angl wife
are regulated by the general rules relating to
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gifts (donations). The husband and wife may
make dispositions in favour of heirs, or make
themselves mutually heirs to one another.
They may conclude an agreement respecting
the succession by which they reciprocally
promise and accept the gift of their fortune.
To these agreements respecting succession
between husband snd wife the disposition
relative to contracts in general are applicable.
Many of the provisions of the Code apply to
the dissolution of Marriage by divorce.—La®w
Magazine.

Cm—

ONTARIO REPORTS.

CANADA REPORTS.

(Reported by HENRY O’BRIEN, Esq., Barrister-at-Law.)

IN THE MATTER OF THE ARBITRATION BETWEEN
THE PRovINOES OF ONTARIO AND QUEBEC, IN
THE DoMINION oF CANADA.

The British North America Act, 1867— Resignation of ont
arbitrator — Unanimity of arbditrators mot mecessary—

Arbitration on public matters—Writ of prohibition from
court of one Province.

Held, that as ““The British North America Act, 1867,”
confers powers to the arbitrators appointed thereunder
of a public nature, such powers may be exercised by the
majority, and a joint award is therefore unnecessary.

The jurisdiction of the courts of one of the litigant Pro-
vinces to interfere to stay the proceedings on the arbi-
tration, by writ of prohibition considered, and held that
there is none.

[Ottawa and Montreal, February—July ;
Toronto, Aug., 1870.]
The British North America Act, 1867, section

142, enacts that ¢ The division and adjustment

of the debts, credits, liabilities, properties, and

assets of Upper Canada and Lower Canada shall
be referred to the arbitrament of three arbitra-
tors, one chosen by the Government of Ontario,
one by the Government of Quebec, and one by
the Government of Canada, and the selection of
the arbitratcrs shall not be made until the Par-
liament of Canada and the Legislatures of Ontario
and Quebec have met; and the arbitrator chosen
by the Government of Canada shall not be & resi-
dent either in Onta.x-io or in Quebec.”

Under the provisions of this enactment the

following persons were appointed arbitrators:

The Hon. D. L. Macpherson for the Province of
Ontario, The Hon. C. D. Day for the Province of
Quebee, and the Hon. J. H. Gray, o resident of
the Province of New Brunswick, for the Dominion
of Canada.

The arbitrators had several meetings, being
attended by Hon. J. H. Cameron, Q.C, ag coun-
sel for the Province of Cntarlo (aesisted by Hon.
Jobn Sandfield Macdonald, Q C., Attorney.Geners!
for Ontario, and Hon. E. B. Wood, Treasurer of
Ootario), and by T. Ritchie, Q.C., Esq., as coun-
sel for the Province of Quebec (assisted by Hon.
Geo. Irvine, Q.C., Solicitor General for Quebes.)

Oun the 28th May the arbitrators met to give &
preliminary decisigq to form a basis for the pre-
paration of their final award. The arbitrators
disagreed however as to this basis, Mr. Macpher-
son and Col. Gray agreeing, and Judge Day
dissenting.

This preliminary award of the majority, though
not delivered for some time after the above date,
was as follows:—

““The Arbitrators, under the B. N. A. Aet,
1867, having carefully consilered the statements
made, and the propositions submitted by and on
the behalf of the Provinces of Ontario and Que-
bec, and having heard counsel at length there-
upon, do award and adjudge as follows:

lst. That the Imperial Act of Union, 8rd
and 4th Victoria, chap. 35, did not create in fact
orin law any partnership between Upper and
Lower Canada, nor any such relations as arise
friom a state of co-partnership between individu-
als.

2nd. That the Arbitrators have no power or
authority to enter upon any inquiry into the rela-
tive atate of the debts and credits of the Pro-
vinces of Upper and Lower Canada respectively,
at the time of their Union, in 1841, into the Pro-
vince of Canada.

8rd. That the division and adjustment be-
tween Ontario and Quebec of the surplus dedt
beyond $62,500,000, for which under the 112th
section of the ¢ B. N. A. Act, 1867,” Ontario and
Quebec are conjointly liable to Canada, shall be
based upon the origin of the several items of the
debts incurred by the creation of the asseis
mentioned in the 4th 8chedule to that Act, and
shall be apportioned and borne geparately by On-
tario or Quebec, as the same may be adjudged’
to have originated for the local benefit of either;
and where the debt has been incurred in the
oreation of an asset for the common benefit of
both Provinces, and shall be so adjudged, such
dabt shall be divided and borne equally by both.

4th. That where the debt under consideration
shall not come within the purview of the 4th
Schedule,~whether the same shall or shall not
have left an asset,—reference shall be had to its
origin, under the same rule as in last preceding
section laid down.

6. That the assets enumerated in the 4th
schedule of the B. N. A. Act, 1867, and declare_d
by the 113th section to be the property of Ontari0
and Quebec conjointly, shall be divided and ad-
justed, and appropriated or allowed for, upol
the same basis.

6th. That the expenditure made by creation
of each of the said assets shall be taken as the
value thereof ; and where no asset has been left
the amount paid shall be taken as the debt iB”
curred, the arbitrators having no right to entef
into or adjudicate upon the policy or advantages
of expenditures or debts incurred by authority
of, and passed upon by Parliameunt.

7th. It is therefore ordered, that in accord”
ance with the above decision, the counsel for the
said Provinces of Ontario and Quebec do proce®?
with their respective cases.

Judge Day dissented from this judgmeot I8
the following words:—

The undersigned arbitrator dissents from the
foregoing decision of the Honourable D- o'
Macpherson and the Honourable J. H. Gray, %
of the arbitrators appointed under the B. N. 8
Act, 1867.— be

Because the said decision purports t0 o
founded on propositions which, in the opinio® :
the undersigned, are erroneous in fact an
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law, and inconsistent with the just rights of the
Province of Quebec ;

Because the relation of the Provinces of Up-
per and Lower Capada, created by the Union of
1841, ought to be regarded as an association in
the nature of s universal partnership, and the
rules for the division and adjustment of the debts
and assets of Upper and Lower Canada under the
authority of the said Act ought tobe those which
govern such associations in so far as they can be
made to apply in the present case;

Because the state of indebtedness of each of
the Provinces of Upper and Lower Canada at the
time of the Union of 1841 ought to be taken into
consideration by the Arbitrators, with a view to
charge the Provinces of Ontario and Quebec res-
Pectively with the debt due by each of the Pro-
vinces of Upper and Lower Canada at that time ;
and the remainder of the surplus debt of the late
Province of Canada ought te be equally divided
%etween the said Provinces of Ontario and Que-

ec ;

Because the assets specified in Schedule No.
4, and all other assets to be divided under the
authority of the said Act, ought to be divided
equally according to their value;

Aund thereupon the undersigned presents an
award and judgment based upon his foregoing
Propositions, and upon the reasons assigned in
this printed opinion—in the terms following:—

The arbitrators under the British North
America Act, 1867, having seen and examined
the propositions submitted on the part of the
Provinces on Ontario and Quebec respectively
for the division and adjustment of the debts and
asgets of Upper Canada and Lower Canada under
the guthority of the said Act, and baving heard
Counsel for the said Provinces respectively upon
€ach of the said propositions, after due consider-
8tion thereof, are of opivion that the proposi-
tions wubmitted in behalf of the Province of

ntario do not, nor does either of them, furnish
any Jegal or sufficient rule or just basis for such
vision and adjustment ; and they do award and
Adjudge that the said division and adjustment
%ught to be made according to the rules which
8overn the partition of the debts and property of
8880ciations known as universal partoerships in
80 far gg such rule can be made to apply; and
@ arbitrators having also heard counsel for the
rovinces of Ontario and Quebec respectively
Pon the objection made in behalf of the former
Pl‘ovince to the *jurisdiction and aathority’ of
e arbitrators to inquire into the state of debts
OF credits of the Provinces of Upper and Lower
.‘“&da prior to the Union of 1811, or to dealin
"‘Sf way with either the debt or credit with
hich either Province came into the Union st
o At time, and duly considered the same, sre of
Pinion that the said ohjection is unfounded, and
¢ they have authority, and are bound by the
Provisiong of the said Act, to inquire into the
te of the debts and credits of the Provinces
th pper Canads and Lower Canada existing at
\® time of the Union of 1841, and 8o to deal
l\;:lh them as may be necessary for a just, lawful
deb, complete division and adjustment of the
th '8 and agsets of the said Provinces. And
®reupon it is ordered that the counsel for the
Tovinces of Ontario and Quebec do proceed, in
®Cordance with the foregoing judgment, to sub-

mit such statements in support of their respec-
tive claims as they may deem expedient.” .

The above judgments were by the three arbi-
trators ordered to be entered in the minute book,
and to be communicated to the counsel for the
two Provinces respectively.

About the 16th June the arbitrators severally
received from the government of Quebec & min-
ute of Council of that Government, expressing
the opinion of the law officers of the Crown of
Quebec, * that it was essential to the validity of
any decision by the arbitrators, that their judg-
ment should be unanimously concurred in.”

The publication of the decision was therefore
postpoved until the action of the arbitrators
could be determined on this point at their next
meeting, which was to take place at Montreal on
the first Tuesday in July, though the arbitrator
for Ontario demanded that the counsel of both
governments should have the decision communi-
cated to them In obedience to the order made.

On the first day of this meeting, in July, at
Montreal, the fact of the receipt of this commu-
pication from the government of Quebec was
agonounced. A demand was then made on behalf
of the government of Quebec that counsel should
be forthwith heard cn the question of unanimity,
aod after denial by the counsel for Ontario of

‘the right of the government of Quebec to make

any communication to the arbitrators, which was
pot 8t the same time made to the counsel or
government of Ontario, and a demand made that
the decision arrived at should be first declared,
the question was submitted, and the arbitrators
decided by a majority that Quebec should be
heard on the point of unacimity.

The question was therefore argued at length
before the arbitrators by

George Irvine, Q. C. (Solicitor General for
Quebec), and Ritchie, Q.C., for the Province of
Quebeo : —

The decision of the arbitrators, to be valid,
must be the unanimous judgment of thc three
arbitrators, for by the 142nd section of the British
North AmericaAct three arbitrators are appoint-
ed, and no provision is contained that the award
of the wajority shall be binding, and the sub-
mission being to three, each must join in the
award. Anterior to the Tmperial Act the preciae
terms contained in the 142nd section had been
virtually agreed upon between the Provinces:
(see the 16th Resolution of the Quebec Confer-
ence, a8 it passed in the Parliament of the late
Province of Canada); and the English law must
interpret the Imperial statute so far 8 it can he
interpreted : Watson on arbitration, 64; Cald-
well on arbitration, 202; Psley on agency, 117.

The Canadian Interpretation Act, which pro-
vides that when a power is delegated to three or
more persons, the decision of the majority shall
be valid, does not apply to the Imperial Act, but
is confined to the Cauadian_ statutes, and mo
such clause is to be found in any Imperial
statute.

J. Hillyard Cameron, QC., and Hon. E B.
Wood (Treasurer of Oatario), for the Province
of Ontario, contra:—

In cases of private arbitration, unless there
is a power reserved to the majority, the award
must be upanimous. That is the rule of the
common law, although not of the French law,
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which makes the arbitrators a Court where the
majority may decide. It is not pretended that
at common law when the submission is to three
arbitrators with no reservation of power to
the majority two can execute a valid award in
matters of ordinary private arbitration; but
such is not the law in matters of a public nature.
The Interpretation Act has a powerful bearing
on the interpretation of the 142nd clause (see
the 129th clause of the British North America
Act). The Dominion Parliament are given power
to deal with the public debt and property.” The
whole of the questions before the arbitrators in
respect to that public debt and property must be
considered by the light of the statutes which
were passed by the Dominion, oune of which is
the Interpretation Act. Not only therefore are
all laws left in force, but the question of the
public debt and property is to be left to arbitra-
tors, who are to decide according to the Inter-
pretation Act.

The clear intention of the Legislature in hav-
ing three arbitrators was that the 'majority
should govern, and this is consonant with com-
mon sense and every day experience of arbitra-
tions between private persons, and the Legisla-
ture had the possible difficulties arising from &
disagreement between the arbitrators for the
different Provinces in view when they appointed
three arbitrators, one of whom was unconnected
with either Province, and was, in effect, as an
umpire.

Putting the matter upon the strictest basis as
8 matter of private right, the arbitrators had &
right to deal with it according to the light cast
upon it by the statutes of the ¢ountry; but it
is not necessary to deal with it on this narrow
basis, for, independently of such considerations,
it is not a matter of private interest and private
arbitration, but a matter of public rights and
reference to public arbitration, and therefore the
decision of the majority must conclyde the minor-
ity. This is admutedly the execution of a pub-
lic trust; and is not the exercise of a power
within the ordinary meaning of the rule regard-
ing subjects of purely private interest: Grindley
v. Burker, 1 Bos. & Pul. 229; Th: King V.
Whitaker, 9 B. & C. 648; Cortis v. Kent Water
Works Co. 7T B. & C. 814; see also Co. Litt,
181 (b); Roll. Ab. 329; Caldwell on arbitra-
tion, 2nd Amer. ed. pp. 202, 203 and 204,
note (1) and cases there cited; Paley on Agénoy,
8rd Amer. ed. pp. 177 and 178, note (g) and the
cases there cited, particularly Croker v. Crane,
21 Wend. 211, 218; £z parte Rogers, 7 Cowen,
526, 530, and note {8); Woolsey v. Tompkine, 28
Wend, 324; Damon v. Inkabitants of Granby, 2
Pick. 345,

Shortly after the above argument Judge Day
resigned his appointment, Which was accepted
by the government of Quebec, nnd a sypersedeas
was issued under the seal of that Provinge,
discharging him from further duties as arbi-
trator. .

On the 21st July, the day appointed for giving
judgment, it was objected on behalf of the Pro-
vince of Quebec that no further action coutd be
taken in the matter awing to the resignation of
one of the arbitrators, there not being in fact
the three required by the Act. The counsel for
Quebec, being overruled in this, stated that they

withdrew from the arbitration, and the judgment
of the remaining arbitrators was then delivered
by the

Hon. J. H. Gray:—At our last meeting a
question was raised by the counsel’ for Quebec,
under instructions from their governmeant (a copy:
of the Order in Council having been transmitted
to each of the arbitrators) which would then
have been decided but for the abrupt withdrawal
of Judge Day, and our subsequent immediate
adjournment, namely :—* That it is essential to
the validity of any decision to be given by the
arbitrators that their judgment should be un-
animously concurred in.”’ It remains for me
now to express the decision of the arbitrators on
that question.

It is to be regretted that a position of this im-
portant character should not have been taken
before it was known that there was a division of
opinion between the arbitrators; and it may well
be assumed that it would hardly have escaped
the atteation of so uccomplished a jurist as Judge
Day, the Arbitrator of Quebeo, bad he deemed it
tenable, or that he would, under the circumstan-
ces of the decision, have undoubtedly brought it
to the notice of his co-arbitrators. The learned
Judge heard the argument, but left with us no
expression of his opinion, save that the arbitra-
tion was one of a public nature. The views,
therefore, now delivered are those of the remain-
ing arbitrators, and consequently of a majority.

In matters of private reference the law is plain,
that unless the terms of the submission provide
that a majority may rule, all must agree in the
award, or it would not be binding. The imprac-
ticability in private affairs of working out an ar-
bitration, if unanimity was essential, led to the
adoption, in almost all cases of submission, 0
the majority clause, or the alternative provision
of an umpire. So essentinl to the successful
conducting of an arbitration has this become that
ln the ordinary forms of arbitration bonds, or of
rules of reference, one of these clauses is almost
Mv;vays found inserted. Without such clause, i.“
Private arbitration it is admitted unanimity i$
required.

The point now is —Does the same rule apply t¢
Public references or arbitrations 7—-to which
class it is conceded, the present inquiry beloog$
—the 142nd section of the B. N. A. Act, 1867
uader which the arbitration is held, containing
0o such clause.

Mr. Irvine, the Solicitor Genera] for QuebeC:
has properly narrowed the question to this point:

Mer. Ritchie, in his argument for Quebec, cite
Caldwell on Arbitration, p. 102, to prove tb®
undoubted position as to private arbitrations. 18
the note to that page by the able Americdl
editor, who republished the work in the Unite
States, we find the following remarks :—

“There is a wide distinction to be observed b®°
tween the case of a power conferred for a pub”
lic purpose and an aathority of a private natare
—In the latter case, if the authority is conferre
on several persons, it must be jointly exerciséds
while in the former it may be exercised by & ™#
jority.” : o8

Farther on, at p. 202, he says vhat refe"ear
appointed under a statute must all meet and heil
the parties, but the decision of the majority ¥
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be binding. The correctness of these views is
8ustained by the citation of many authorities,

In the case of Green v. Miller, 6 Johnson, 38,
88 far back as 1810, it is clearly laid down:—
‘“When an authority is confided to several
Persous for a private purpose, all must join in
the act; aliter in matters of public concern.”

hompson, J., says: ‘‘A controversy between
these parties was submitted to five arbitrators.

he submission did not provide that a lessnumber
than the whole might make an award. All the
arbitrators met and heard the proofs and allega-
tions of the parties, but four only agreed on the
award; and whether the award be a binding
8ward is the question now before the court No
Case has been cited by counsel where this ques-
tion has been directly decided. I am, however,
Batisfied that when a submission to arbitratorsis a
delegation of power for a mere private purpose,
1t i3 necessary that all the arbitrators should
Concur in the award unless it is otherwise pro-
Vided by the parties. In matters of public con-
tern g different rule seems to prevail; there the
Yoice of the majority shall be given.”

In the case of Grindley v. Barker, 1 Bos. &
Pul. 236, Erle, C. J., says:—* It is now pretty
Well established that when a number of persons
re entrusted with powers not of mere private
Confidence, but in some respects of a general
Bature, and all of them are regularly assembled,

® majority will couclude the minority, and their
8¢t will be the act of the whole.” The same
Principie was recognized by the Court of King's

ench in the case of The King v. Beaton, 3 T. R.

92; see also Paley on Agency, 3rd Am. ed.
Pp. 177-8, note ¢, and Broker v. Crane, 21
endell, 211-18.
6‘rI-n Ex parte Rogers, 7T Coweun, U. 8. Rep.
26, aud note a, pp. 680 & 585, the whole
Position is ably and thoroughly reviewed; and
n 4 long note citing the English as well as
“"_3 American authorities bearing upon the same
Point, the distinetion between public and pri-
Yate references and the duties and powers re-
Bultiyg therefrom are clearly shown, aund the
{].°Wer of the majority to decide clearly estab-
1sheq  The English cases upon the point are
]':N 80 direct, but in the reasoning of those which
4ve been cited, or can be found, the same prin-
®IPle clearly manifests itself. In the Courts of
® United States, decisions are constantly found

®ariug upon circumstances similar to those in |

ur,OWn Dominion. The varied nature of the
Usiness of that country, the different aspects
: er which questions arise from their position
m: congregation of States, the daily develop-
ex ot of new conflicts of rights arising from the
tjopa"“‘“g nature of their society, raise ques-
198 which do not come up in England, but the
p":tf‘“n of which after all, in the absence of any
by cular local statutory provisions, is governed
the law of England. Under these ocircum-
thol;ces our courts are in the habit of taking
er e decisions as guides. These cases th'en de-
ref?me that ia matters of public arbitrations or
speionCe, though provisions to that eq’ecf be not
ee-m cally made, the deoision of a majority shall
of !ucident to the reference. The 142ad section
cop 2@ British North America Act, 1867, mast
the © Yithin this rule, Were it not so intended,
Section would be superfluous, ;because any

one party in a great question of public import-
ance could prevent a decision.

To work out the reasoning of the conusel of
Quebec to its legitimate conclusion would place
sbsolute power in the hands of the third or
Domim'ou arbitrator. I have supposed that on
points in which Ontario and Quebec were agreed
it was my duty at once to assent, and that under
such circumstances, whether I differed or not,
was of no consequence ; but, as the powers of
all the arbitrators must be co-equal, if unanimity
is essential, I might, by simply disagreeing, pre-
vent 80 award, even when both Oantario and
Quebec had agreed upon it. Such g position is
untenable,

Mr. Macpherson and myself are therefore of
of opinion that the decision of a majority must
govern.

The arbitrators then proceeded to hear the
grguments of counsel for Ontario on several of
the beals stated in the printed case for that
Province, and some progress having been made
the arbitration was adjourned until the next
day. Soon after the adjournment writs of pro-
hibition l_!gainst further proceeding in the arbi-
tration, issued from the Superior Court of the
Province of Quebec by Judge Beaudry, were
gerved on both the arbitrators, who however
met pursuant to their adjournment, and then
furtl{er adjourned to meet in Torouto, in the
province of Oatario, on the 4th August, 1870.
Soon after this last adjournment a writ of guo
warranto was served on Mr. Gray, calling on
pim to shew cause why he should not cease to
exercise jurisdiction as arbitrator for the Domin-
jon. on the ground that he had become a resident
of Outarlo,

On the 4th August the arbitrators met for the
purpose of considering the questions arising on
the service of the writ of prohibition, and as to
what further action they should take in tha

remises,

On the 6th August they again met, and de-
livered the following judgments as the result of
their deliberations :

Hon. D. L MacrrERSON.—The two arbitrators
pow present meet under circumstances calling
for the most careful circumspection and thought-
fulness.

The Province of Quebec is not represented
before them. The counsel for Ontario calls upon
them 1o proceed with the evidence and to make
their award. .

The vetirement of the arbitrator for Quebeo,
sanctioned by the Government of that province,
was formally communioated to the arbitrators
when they met at Montreal on the 21st July last,
by 80 official letter from the Premier and Secre-
tary, the Honourable Mr. Chauveau, in which he
further preferred the extraordinary request that
the remaining arbitrators «will be pleased to
stay further proceeding® antil sucl.l time as they
receive notice as to their intentions from the
government of this province,”—the Province of
Quebec. . .

A request to stay proceedmgs until the govern-
ment of Quebeo shonld determine whether they
would appoint another arbitrator was shortly
afterwards made by the counsel for that Provmcg,
and was upon consideration refused by the arbi-
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trators ; whereupon the counsel for Quebec de-
clared that that Province would no longer bea
party to the arbitration and withdrew.

Further, each of the two arbitrators now pre-
sent was, since the retirement of the arbitrator
for Quebeo, served, while in the city of Montreal,
with & writ issued from the Superior Court of
the Province of Quebec, the purport of which is
to prohibit them from the further exercise of
their functious until & new arbitrator should be
named for that Province, or to shew cause to the
contrary on the Ist of September next.

The arbitrators noticed that neither the letter
of Mr. Chauveau nor the application of the counsel
for Quebec named any time within which it was
expected such new appointment would be made.

The retirement of the Quebec arbitrator took
place, on the 9th July. Mr. Chauveau's letter
is dated on the 19th, and on the 22nd the writ

- wag obtained and served. But up t; this moment
the arbitrators are not informed that any new
arbitrator is appointed, nor in fact that it is the
intention of the government of Quebes to make
8 new appointment.

If the government of Quebec has power under
the statute to appoint anether arbitrator, and if
it is their intention to do 8o, they have had more
than reasonable time for the purpose, since their
scceptance of Judge Day’s resignation. It was
the indefinite character of the delay asked for,
which induced the arbitrators to refuse jt. The
writ which was issued and served almost imme-
diately after that refusal is equally indefinite
and might tend to create the impression that
delay in completing the award and not to obtain
s reasonable time to appoint another arbitrator
was the object really desired.

It appears to me, unskilled as I am in legsl
technicalities, taking an equitable, common gense
view of the question, to be beyond any ressona-
ble doubt that no provineial tribunal has, or can
claim any jurisdiction to examine into or decide
any question referred to arbitration by the 142nd
section of the British North Ameriea Act of 1867,
and it may be confidently asserted that the Im-
perial Parliament intended the award to be ab-
solutely ﬁu{:l. But other and not unimportant
legal questions (even if not really dificult) pre-
sent themselves which, if insisted on, must be
determined by some competent tribunal.

Can one of the arbitrators who has undertaken
and entered upon the duties assigned by the
statute, and who is under no mental or physical
disability, retire from or abandon these duties
before completion?  This question is not one on
which the other arbitrators can be expected to
express an opinion.

It is, however, connected with the perhnps,
more strictly legal enquiry: Does the Act of the
Imperial Parliament sutherize the withdrawal
of au arbitrator with or Without the congurrence
of the party who appointed him? and does it
provide for the substitution of another in his
place? Again, are the arbitrators who (though
respectively appointed by the governments of the
Dominion and of the two Provinces) derive all
their power and authority from the Imperial
Statute, amenable ta_any government or local
tribunal in matters falling strictly within the
scope of their powers and duties.

The statute itself does not in terms confer any

authority whatever with regard to the reference
on any tribunal but the arbitrators. Can there
then by implication arise a power to delay, which
might be so exercised as to defeat the object of
the enactment? The parties interested are the
Provinces of Ontario and Quebec. Can either of
them as & matter of legal or moral justice call
Upon one of its own courts to interrupt or con-
trol the proceedings of a jurisdiction created
for the sole purpose of deciding rights and inter-
ests as between the two Provinces?

If 80, the authority must belong equally to the
courts of either Province, and what would be the
effect of a not impossible conflict between them
in their directions to the arbitrators or other-
wise ?

These and perhaps other questions are opened
by the events above stated.

They have been seriously and dispassionately
considered, and not the less that their determin-
ation may involve personal responsibility to an
extent which sould not be and was not anticipated
when the arbitrators accepted their appointment.

I feel, however, that the first duty of the arbi-
trators is to make a just award; that they are

_uot responsible for the embarrassment which the

present state of things has given rise to, and
Which adds greatly to their responsibility while
it increases, if possible, their anxiety to do right.

By simply performing what they believe to be
their duty, if they do anything (while impartially
exercising their best judgmeot) that may be
looked upon as prejudicial to the interests of
Quebec in the voluntary absence of counsel for
that Province, the just responsibility cannot be
charged upon them.

Ifin proceeding they act illegally, their award
will Bot be binding and can do no injury. If it
should be binding the loss of the judgment and
assistance of an arbitrator for the Province of
Quebec, however much the remaining arbitrators
may regret it, and especially that they are de-
prived of the valuable aid of the arbitrator who
bas resigned, is not their fault. The withdrawal
Wwas hig act and it has been deliberately adopted
by his government, who have taken legal steps
in one of their own Courts by their Attorney-
General, to stop further proceedings. They have
thus placed the arbitrators in the invidious posi-
tion of either retracting their refusal to grant
indefinite delay to the Province of Quebec, or of
being placed in conflict with one of the highest
tribunals of that Province.

As a pablic fanctionary in the matter, as W";"
48 in my private capacity, I desire to evince i®
every proper way my profound respect for th®
court whose process has been served on th®
arbitrators. But it appears to me they cannot
without a virtual abdication of their functions 88
arbitrators accept as a justification for a depsf”
ture from their previously declared opinion, th®
preliminary order of prohibition (which I venturé
to think will not be finally confirmed) of "‘bue
nal of that Province whose arbitrator’s 00‘_"': 0
has unnecessarly brought about this compli¢
tion. I am of opinion that the arbitrators W‘o_
best discharge the trust reposed in them by }}:rul
ceeding with the reference, and making, with¢ o

. 1 divid
unnecessary delay, an award which sha e
and adjust the debts, credits, liabilities, 8*
and properties of Upper and Lower Canads-
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As already pointed out, if they have under the
circumstances no power to make an award, the
attempt to make one will create no prejudice to
either party. .

If they have the power, the duty arising under
the Statute from an acceptance of their appoint-
ment, imperatively requires them, not by any
act of theirs to suffer the time occupied and the
cost occasioned by the proceedings so far taken
to be utterly wasted, or to unnecessarily postpone
the rendering of a final award.

The government of the Province of Quebec
and the arbitrator appointed by them have had
due notice that the present meeting would be
held for the purpose of proceeding with business,
and that it would be competent for the arbitra-
tors, therefore, g0 to proceed in accordance with
Wwell esteblished rules.

In order, however, to remove any possibility
of misnpprehension or doubt, I think it better,
under the peculiar circumstances, that notice
should now be given to the Province of Quebec
and to Judge Day, of the intention of the arbi-

. trators to proceed in accordance with the opinions

just expressed, and that the arbitrators should
2djourn until Wednesday the 17th inst., giving
Dotice to all parties to the reference, that on
that day they will proceed, should the govern-
ment of Quebec not think proper to be repre-
Sented or to assign any new or sufficient reason
for their absence.

Hon. J. H. GRaY—My colleague the arbitrator
far Ontario having expressed a desire to adjourn
or & week or ten days in order to afford time for
8 notification to the government of Quebec that
the arbitrators would certainly proceed in ab-
Bence of arbitrator or counsel on their part, unless
8t the next meeting they are represented—I shall
Mogt certainly concur. I think we should ex-
'aust every reasonable effort to induce co-opera-
tion in this matter ; but in order to prevent the
elay which is now granted being in any way
ttributed to a doubt as to the power or intention
Of the arbitrators to proceed, it is as well to
®Xplain with distinctness the views of the arbi-
trators on the anthority or the power of the
tourts of any of the provinces to prohibit or re-
Btrain their proceedings. With the highest re-
8pect for the courts of Quebeo, on any matter
°°ming within their jurisdiction, it is plain this
rbitration does mot. It derives its authority
Tom an Imperial act. The government and
Tovince of Quebee, of which those courts form
.Constituent part, is simply & party to the ar-
Wration. Another province whose courts and
OVerument are entirely independent of and be-
°nd the jurisdiction of the courts of Quebec is
s @ other party—while the Dominion government
th“'l{‘y appoints the third arbitrator by the au-
Ority of the Imperial act, which constitutes the
unal. How is it possible that a subordinate
2"" of the two provinces—because the courts
™ only parts of the whole machine of govern-
n‘““can control the action of another province
at Rovernment and the arbitrator appointed by
whi ird government, in a rhatter of submission to
aqtr L the province, whose courts assume the
ahozity, only appoints one out of three co-equal
Thitrators 9 ~ How can the courts of Quebeo
®8train the Province of Ontario or thearbitrator

Ppoingeq by the government of that province,

or the arbitrator appointed by the Dominion
government, in a matter in which the whole
proceedings may be carried on outside of the
proyince or the territoral jurisdiction to which
their process can possibly run ? If so, the courts of
the other provinces must have equal jurisdiction ;
and hpw absurd would it then be for the courts of
Oatario to come forward and puunish the arbitra-
tora for not proceeding—for not discharging the
duties they had undertaken—punish>d by Quebes
for going on—punished by Ontario for not going
on! Can any construction of the language of
the Imperial statute sanction such a conflict of
jurisdiction ? But even if the proceedings were
held within the limits of the territorial Jjurisdie-
tion of the courts of one of the provinces, the
sahject-matter itself, and the parties proceeding
therein may be and are, as regards that suhjeot-
matter, entirely exempt from that jurisdiction.
Apsrt from the common-sense view of such a
question, which must strike every mau, the courts
of law in England have left no doubt upon the
point. The highest authorities, both in chancery
and common law, have decided that even where
proceedings in arbitration were carried on within
the locality over which the courts had jurisdic-
tion, and in whieh their process had full force,
yet the courts would exercise no jurisdiction to
restrain an arbitrator from making his award
unlegs there was something in the conduct of ths
parlies to the reference which rendered such inter-
ference necessary. The principle being. as laid
down by Kerr on injunctions, page 142, that
¢ there is no original jarisdiction of the court in
the nature of a writ of prohibition to restrain an
arbitrator from proceeding to make an award.”
Mr. Caweron cited a great many cases in which
this position is illustrated and sustained, among
others The King v. Burdelletal., 5 A. & E. p. 619;
Harcourt v. Ramsbottom, 1 Jacobs & Walk., C. R.
604 Pope v. Lord Duncanon, 9 T. R 177; The
Newry & Enniskillen R, Co., v. The Ulster R. Co.,
8D. G. McN. & G.486. In Pope v. Lord Duncan-
on, Where the plaintiffs had revoked the authority
of thelr_nrbitrator and notified the defendant, and
the arbitrator refused to act, and the other arbi-
trators had notwithstanding proceeded and made
their award, the court refused to restrain the
defendant from acting upon the award—the Vice-
Chancellor saying; ¢ As in this case there is
pothing whatever to show that the power which
the plaintiffs had given to the arbitrator was
revoked upon any just or reasonable grounds, I
am bound to conclude the revooation was & wan-
ton, and capricious exercise of nuthorl?y upon
their parts, and consequently the motion must
be refused ”* The resignation of Judge Day and
the revocation of his authority by the Quebeo
government was no aot of Oantario or of t_he arbi-
trator appointed by the Dominion, and it is there-
fore difficult to ses why the Province of Outario
should be prejudiced by that sot; or why the
srbitrator appointed by the government of On-
tario, or the arbitrator appointed by the Do-
winion government, should not proceed to dis-
charge their duty. In the case of Zhe King
v. Bardell, 5 A. & E. 619, during the argu-
ment, Judge Patterson says: ¢t Is there any
instance jn which the court has interfered to
prevent an arbitrator making an award after
revocation? The award may be a nullity when
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made, but that is & different point.” Platt re-
plies *“search has been made for precedents, but
none have heeu found. Blackstone’s commen-
taries, vol. 3, edition of 1862, page 117, says:
¢t A prohibition i3 a writ issuing properly only
out of the Court of Queen’s Bench, being a pre-
rogative one; but for the furtherance of justice
it may also now be had in some cases out of the
Court of Cbancery, Common Pleas or Exchequer,
directed to the judge and parties of a suit in any
inferior court, commanding them to cease from
the prosecution thereof, upon a suggestion that
«ither the cause originally, or some collateral
matter arising therein, does not belong to that
jurisdiction, but to the cognizance of some other
court.” If old Blackstone is still law, and the
Imperial Act, British North America Act, 1867,
is still in force—no other court but the Arbitra-
tors’ Court can have cognizance of the arbitration.

It is greatly to be regretted that there was no
counsel, as in the case of the unanimity question,
to argue the other side; but, as has been re-
marked by my colleague, that is not our fault.
If these legal questions are to be raised ou every
occnsion, it was manifestly of the highest impor-
tance that Judge Day should bave remained at
bis post. He did not resign—so far as we know
—because he differed with his colleagues in con:
cluding that the decisions of the arbitrators need
not be unanimous. He assigned no such reason
for his resignation, and on that guestion gave no
decision, and so far as his colleagues know, ex-
pressed no opinion, although he was present at
the argument, and subsequently looked into the
authorities with his colleagues. His resignation,
as stated at the time, was on other grounds; but
whether they have his able assistance or not, the
remaining arbitrators must proceed with the
work, and decide on all questions as they arise
according to the best of their judgment,

The meeting then adjourned tili the 17th in-
stant. . .

On that day the arbitrators proceeded with
the reference, no person being present on the
part of the Province of Quebec.

ENGLISH REPORTS.

GRAXT v. GRANT.

Will—Construction—Menning of word ** nephew "—Latent
ambiguity—Parol evidence.

Davise ““to my nephew Joseph Grant.”

At the testator's death he had two relatives living named
Joseph Grant—viz., the plaintiff, who was a son of the
testator’s own brother, and the defendant, who was &
son of a brother of the testator's wife,

Held, in an action of ejectment thal parol evidence ten-
dered by the defendant was admls‘sible to show a latent
.ambiguity in the \vill,’the word “nephew " having no
definite legal signification, and that the defendant might
show that the testator was in the habit of calling him
his nephew ; also that, the ambiguity having been thus
raised, the defendant might give parol evidence to re-
move the ambiguity and show that the testator intended
the devise to him and not to the plaintiff.

(18 W. R. 576.]
This was an action of ejectment for a house
and premises at Rugby, and the defeadant, who
was In possession, defended for the whole.
A case was, by consent, stated for the opinion
of the Court under the Common Law Procedure
Act, 1852,

John Grant, the testator, at the time of making
the will and codicil hereinafter mentioned, and
at the time of his decease, was seized in fee of 3
dwelling-house and premises at Rugby (heing
the premises in the writ in this action mention-
ed), and continued to live therein up to the time
of his death. The said house and premises were
in the said will expressed to be devised under
the words—+ I devise to my said nephew Joseph
Grauot, his heirs and assigns, the said house and
premises where I now live.” John Grant made
bis will on the 18th of February, 1868, and a
codicil thereto on the 21st February, 1868.

The will and codicil were as follows :—

“This is the last will and testament of me,
Joho Grant, of Rugby, in the county of War-
wick, dealer in marine stores, as follows; I di-
rect the payment of my just debts, funeral and
testamentary expenses, I bequeath to my niece
Ann Liggins, the sum of three hundred pounds
free of legacy duty; and I devise to my said
niece Ann Liggins, her heirs and assigns, my
house in Pennington street, in Rughy aforesaid,
in the occupation of — Hudson, and my house
in Riley’s court, and my three houses in Gas
Street, Rugby; I devise to my niece Mary
Pettifer, her heirs and assigns, my five houses
in New Bilton; I devise to my niece Emmsa
Bench, her heirs and assigns, my hoase in Rug-
by, in the ocoupation of — Preast, my house at
Old Bilton, in the occupation of — Pain, and my
two remaining houses in Pennington street, in
the occupation of Whitwell and Resishaw; I be-
queath to my nephew Joseph Grant, the sum of
five hundred pounds. and all the stock and house-
hold effects in the house where I now live, and I
devise to my said nephew . oseph Grant, his heirs
and assigns, the said house and premises where
I.now live ; I devise to my nephew James Grant
his heirs and assigos, the house and premises in
the Lawford road, in the occupation of Lessimer
the miller; I devise all my real estate, if an¥:
unto my said nephew Joseph Grant, his heirs ap
assigns; I bequeath all the residue of my per-
8onal estate unto my said nephew James Grant
absolutely; I appoint my said nephew Josep}’,
Grant executor of this my will. In witness &¢.

“ This is & codicil to the last will aud testd-
ment of me John Grant, of Rugby, in the cotnty
of Warwick, dealer in marine stores, dated the
18th of February, 1868, I appoint my nephe¥
James Grant an executor of my said will in con”
junction with nephew Joseph Grant; and I de-
vise all estates vested in me as trustee or mort:
gagee unto the said Joseph Grant and Jame®
Grant, their heirs and assigns, subject to th®
equities affecting the same. In witness wher®”
of, &c.”

The testator died on the 22nd of FehruarYs
1868. His eldest brother, Willjam Grant, 897
vived him, and is heir-at-law. The claimsn®
Joseph Grant, the plaintiff in this action, i3
son of the testator’s brother, William Grant, 32"
is & lawful nephew of the testator. The 5”’;]
Aun Liggins, Mary Pettifer, and Emma Be“cré
described by the testator in his will as nieces- “as
the married daughters of his brother, Thot®
Grant. James Grant described in the will ﬂ:'s'
codicil as his nephew, is a son of the testatoig-
brother, Thomas Grant, and brother of A
gins, Mary Pettifer, and Emma Bench.
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brother or sister of the testator, except the said
brother William Grant, bad a child named Joseph
Grant. The testator at the time of making the
will and codicil, and up to his death, had neither
child, grandchild, or other lineal descendant.*
In 1838, he married Jane Scott, widow, formerly
Jane Grant, spinster, who was his first cousin,
aud the defendant, Joseph Grant, is the son of
Joseph Grant, n brother of the testator’s said
wife. The lnst-mentioned Joseph Grant, the
father of the defendant, died about twenty-two
years ago, leaving a widow, and his son, the de-
fendant, then a boy of three years old. The
widow died about fifteen years ago, whereupon
the testator took the defendant into his own
house, aud brought him up, and he lived as an
inmate of the testator’s house till the death of
the testator, and assisted him in the management
of the business of a marine store dealer. The
testator's brother, William, tbe father of the
Plaintiff, has a large family, of which the plaintiff
is one of the younger children; and the testator
bad not been on good terms with or visited his
8aid brother, who lived about twelve miles from
bim, for many years before his death. He did
hot know how many children his said brother
had, and at the time he made his will did not
know of the plaintifi’s name or existence.

The testator was in the habit of colling the de-
fendant his nephew, both to the other members
of the family and to persons not related to him;
and the testator on several occasions expressed
his intention of leaving his house and business
to the defendant, and also on several occasions
expressed his intention that neither his brother
Villiam, nor the family of his brother William,
should bave any of his property.

The will was prepared by Mr. Fuller, a solici-
tor at Rugby, who took his instructions from
testator on his death-bed, and who did not know
any of tho testator’s relations except the Joseph
Grant who lived with him; and in giving him
iustructions to prepare the will the testator said
that it was Lis intention that neither his brother
Villiam, nor any of his family, should have any-
thing, us he had lent both him and his elder sons
Woney which had not been repaid, and he con-
Sidered they bad had their share of his property
n that way He also told Mr. Fuller that he
Wished to give his nephew Joe the house in which
the testator lived, his stock-in-trade, and £500,
o enble him to carry on the business, and
Wished him to be his executor. Mr. Fuller asked
the testator if by his nephew Joe he meant the
Person who lived with him, and helped him in

18 business ; and he said, * Yes. I'mesn him
Own gtairs;” and that he wished to give him
“)_e house and business as he had lived so long
¥ith him and helped him so much in his business.
Ir. Fuller asked the testator, if the person he
c","ed Joe was his nephew, and the testator re-
Plied that he was.*
fac € Court was at liberty to drsw inferences of
"¢t The facts above stated between the nster-
'"ks were stated after protest by the plaintiff that
¢y should not have been inserted in the case,
"ud the question of admissibility of the whole or
"Ny part of such facts was reserved for the deci-
B1on of the Court.
he qnestion for the opinion of tho-Court'was
“heber Juseph Grant, the plaintiff, was entitled.

to the said dwelling-house and premises under
the above devise.

Chapman (Quatn, Q.C., with him), for the
piaintiff, admitted that precisely similar words
in the same will—viz, «*I appoint my snid nephew
Joseph Grant executor ’—had already been con-
strued by Lord Penzance in the Probate Court
adversely to the present plaintiff (sve 18 W. R.
230, L. R: 2 P. & D. 8); but contended that
s pephew ” in its primary sense menut hrother’s
or sister’s gon, and not the son of a brother or
sister of & wife or husbaund, and ref-rred to the
dictionaries of Bayley, Jobmston, aund Richard-
gon. Ifin all other instances in a will, the tes-
tator uses the word in its primary sense, resort
cannot be had to extringic evidence to show that
in a particular instance he used it in a wider
sense. The plaintiff here fully answers the des-
cription in the will, and the defendant does not
do 8o in an equal degree, and there is, therefore,
no ambiguity, and evidence was not admissible
to show 1he testator meant the defendant: Wig-
rsm on Wills, proposition 2; 2 DBlacks. Com,
207; Miller v. 1ravers, 8 Bing. 244 ; Richardson
v. Watson, 4 B. & Ad. 799 ; reported also. and
rather differently, in 1 Nev. & M. 669; and it
geems that Wigram, V. C., preferred the latter
report. Lord Penzance in his judgment relied
on the case as reported in 4 B. & Ad.

Field, Q. C. (Wills, with him), for the defen-
dant, contended that the word ¢ nephew’ had
po Strict primary meaning, citing the use of
the word in the authorized tranmslation of the
Bible, and in Shakspeare, and that the case,
therefore, fell, not within the 1st or 2nd, bat
within the 8rd proposition of Wigram, and ex-
trinsic evidence was admissible to clear up the
latent ambiguity and show who the testator real'y
mesnt: Hawkins on Wills, proposition 4. [ SreTT,
J., referred to Wigram, pp. 160, 161.]

Chapman in reply.—The son of n brother pays
less legacy duty thao the sou of a wife’s brother.
[BRETT, J.—But the word **nephew " is not used
in the Act.] s

Cur. adv. vult

The judgment of the Court (BoviLL, C. J.,

MosTAGUE SmirH, J., and Brerr, J.) was now
delivered by

Boviny, C. J.—The question raised in this case
bas already been decided by Lord Pengance in
the Probate Court in favor of the defendant, but
there is an appes! against his judgment, snd the

laintiff has required the decision of this Court
in the present action of ejectment, which affects
the title to the real estate. The determination
of the question really depends upon the admis-
sibility of, and the effeot to be given 0, the parol
evidence, and this evidence is of two kinds, one
class of evidence being offered for the purpose
of showing that there is in the will & latent am-
biguity, and the other olass for the purpose of
explainiog and removing it- The devise of the
testator wag to ** my nepbew Joseph Grant,” and
the point at issue is whbether these wards apply
to the plaintiff or to the defeudant The lan-
guage of the will itself is clear, and free from
ambiguity on the face of it ; but, asin most cases
of wills parot evidence is necessary, and, there-
fore, admissible to identify the party intended ,
to be described,juct in the-same way as such
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evidence is admissible to identify and to show
what was the subject-matter devised. The parol
evidence to prove that the plaintiff was the son
of a deceased brother of the testator, and there-
fore answered tke description in the will was
clearly admissible; and it is equally competent
for the defendant to endeavour to prove that the
words of the will may also apply to him; and
this can only be done by parol evidence, which
is, therefore, admissible for that purpose.

In each case the kind of parol evidence is not
admissible for the purpose of controlling, vary-
ing, or altering the written will of the testator,
butis admitted simply for the purpose of enabling
the Court to understand it, and to declare the
intention of the testator according to the words
in which that intention is expressed. If such
evidence establishes that the description in the
will may apply to each of two or more persons,
then a latent ambiguity is exposed ; and, rather
than that the devise should fail altogether for
uncertaioty, the law ailows the ambiguity which
is exposed by the parol evidence to be cleared up
and removed by similar evidence, provided sach
parol evidence is sufficient to enable the Court
to ascertain the sense in which the testator em-
ployed the partioular expression upon which the
ambiguity arises. If the parol evidence, after
exposing the latent ambiguity, fails to solve it,
the Court cannot give effect to that part of the
will. Thus in Thomds v. Thomas, 6 T. R. 671,
where the particular devise was, *to my grand-
daughter Mary Thomas of Lirelloyd in the parish
of Merthyr,” evidence was given that the testa-
tor had a grand-daughter of the name of Eleanor
Evans, who lived in Merthyr parish, and a great
graud-daughter named Mary Thomas, who lived
in the parish of Llangoin, some miles from
Merthyr parish. No other evidence being given,
it was held that, although an ambiguity was
raised, it was not solved, and, therefore, that the
court could not apply the devise ; that it conse-
quently failed, and that the subject-matter of the
devise went to the heir-at-law. The plaintiff’s
evidence in the present case clearly brought him
within the description in the will. The defen-
dant’s evidence proved that he was the son of 8
brother of the testator's wife, and, the testator
having married his firat cousin of the same name
as himself, the defendant’s name was the same
as that of the plaintiff. Does, then, the defen-
dant by this evidence show that the desoription
will apply to him? Itis quite true that & son of
a brother or & sister is generally called and
known as a nephew; and this term, therefore,
would no doubt apply to the plaintiff. But the
word “nephew” has no definite legal significa-
tion, and there ie not anything to limit the appli-
cation to the precise relationship above described;
on the contrary, there are many authorities to
show that it has been and may be used in a much
wider senge, extending to persons in a different
degree of relationship ; and, in its ordinary and
popular sense, it is frequently and commonly
applied to other persons; for instance, it is com-
monly applied by a husband to the son of his
wife’s brother or sister, or by a wife to the son
of her husband’s brether or sister. The son of
either of such brothers or sisters would commonly
call the husband and wife his uncle and aunt;
uor could it be said that, in popular and ordi-

nary language, such a description would be
unusual or inappropriate. It is the court which
has to be satisfied that the description may apply
to the defendant; and, if it rested on this evi-
dence alone, we should be of opinion that fhe
defendant had brought himself within the de-
scription of the will so as to create a latent
ambiguity, and to let in further parol evidence
88 to whioh of the two parties was intended to
be described. It is not necessary that the
description in the will should be in all respects
accurate or perfect, but it is enough if it satisfies
the mind of the judge that there is a sufficient
description with legal certainty : see Vice-Chan-
cellor Wigram’s Treatise on Extrinsic Evidence,
prop. 7, pl. 186, for example; where a testator
devised to Mary, Elizabeth and Ann, the three
daughters of Mary Brynon, and at the date of
the will Mary Brynon had two legitimate daugh-
ters, and one illegitimate daughter, Elizabeth.
Parol evidence was admitted to show that Mary
Brynon had formerly had a legitimate daughter
Elizabeth, who died an infant; and. although it
Wwas considered that the legitimate daughter was
primd facie the person inteuded, the other facts
and circumstances were left to the jury to say
Wwhich of the two Elizabeths was intended to be
described: Doe d. Thomas v. Brynon, 12 A. & E.
481. The present case is also somewhat similar
in principle to Bennett v. Marshall, 2 K. & J. 740,
where, a devise being ‘‘to my second cousin,
William Marshall,” and the testator had no
second cousin of that name, but had a first
cousin once removed named William Marshall,
and a first cousin once removed named Wiiliam
John Robert Blandford Marsball, it was consi-
dered by the present Lord Chancellor that, as it
Was & common practice, where a person has
several Christian names, to call him by the first
of those names only, a sufficient cnge of ambi-
guity was made out to call for-parol evidence in
order to ascertain which of the two parties was
intended. Upon such evidence the decision in
that case was in favor of the cousin with the
several names; the Vice Chancellor remarking
that, if the evidence had been perfectly balanced,
the cousin named William only would Lave been
entitled to the preference. So here, if the parol
evidence were equally balanced, we might pro-
bably hold that the plaintiff would be entitled in
preference to the defendant; but this cannot
affect the question of the admissibility of the
evidence. Another instance of effect being given
to what was considered popular language used
by a testator occurs in the case of Doe d. Gains
V. Rouse, 5 C. B. 422, where the testator, who
had a wife Mary, to whom he was married in
1834, snd who survived him, in 1840 went
through the ceremony of marriage with a womas
whose Christisn name was Caroline, and who
continued to reside with him to the time of bis
death. By his will he devised certain propertY
to ““my dear wife Caroline her heirs &o. abso-
lutely;” and the court held that Carcline took
under this devise, notwithstanding the entire
description was not applicable to her, the descrip-
tion being sufficient in a popular sense.

But there is another ground upon which i:
appesrs to us that the defendant may end: avou”
to bring bimself within the description in ¢
will—viz., that the testator was in the habit of

1
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calling him bis nephew Joseph Grant In all
cages of wills, the survounding circumstances as
they existed at the time of the will, including the
state of the testator’s family and the nature of
his property. may generally be proved in order to
Place the court as nearly as possible in the same
condition as the testator, 80 that they may under-
stand the language of his will, and apply it in
the same sense in which he used it. We are
of opinion that evidence may be given of a tes-
tator having been in the habit of using expres-
Sious in a particular sense; though whether
such evidence will affect the will, or its applica-
tion, wiil depend upon the particular circum-
tances and the language of the devise in each
cage; and it would not generally be admissible
10 alter the natural meaning aod legal effect and
construction of the words, where they have a
defipite and clear meaning. In Richardson v.
Waison, 4 B. & Ad. 799, where a question arose
a8 to what was intended under a devise of ¢* the
close in the occupation of Watson,” Lord Wens-
leydale said, ¢ Generally speaking, evidence
might be given to show that the testator used the
word, ‘close’ in the sense which it bore in the
county where the property was situate, as deno-
ting a farm;” though in the particular case it.
was held that such evidence was not admissible,
because the other parts of the will showed that
the testator had used the expression in its ordi-
Dary sense, a8 denoting an enclosure ouly. This
8uhject was much considered by the Court of Ex-
chequer in the case of Doe d. Hiscocks v. Hiscocks,
5 M. & W. 363, and the following passage occurs
in the judgment at page 868: ¢ Agsin, the tes-
tator may have habitually called certain persons
Or things by peculiar names, by which they were
Dot gommonly known. If these names should
Occur in his will, they could only be explained
and construed by the aid of evidence to show the
Benge in which he used them, in like manuer as
if hiy will were written in oypher, or in a foreign

ugunge. The habits of tiie testator in these
Particulars must be receivable as evidence to
‘€xplain the meaniag of his will.” In Crosthwaite
Y. Dean, 1§ W. R. 855, where a devise was to
Charlotte Lee, evidence was admitted by the pre-
8ent [ord Chancellor to show that a person who
Originally bore that name, but Lad married a
Person of the name of Antrim, from whom she
Was pfterwards separated, was habitually called

Y the testator by her maiden name of Lee. In
Goodinge v. Goodinge, 1 Ves. Sen. 281, where the

mistaken the names, In Beacheroft v. Beacheroft
(udi supra), the bequest was, * tomy children the -
sum of pounds sterling 5000 each.” It was con-
tended that this could apply only to legitimate
children, and that, as the testator died unmarried,
the legacy did not take effect. But evidence was
admitted that the testator had illegitimnte chil-
dren, born in India previous to the making of the
will ; that he was much attached 1o them. and
ba‘d sent them to England to be educated. Upon
this, the Vice-Chancellor decreed that the lega-
cies applied to them. He says, * If thereisa
latent ambiguity, evidence is admissible to show
who the testator was in the habit of considering
in the character described in the will.” When it
appeared on the face of the will itself that, in
some parts of it, the testatrix had used the term
s pieces” to describe her great nieces, u similar
construction was placed upon the words *‘nephews
snd nieces” in another part of the same will, so
a8 to include great nephews and nieces, though
in that case it did not depend upon extrinasic
evidence: James v. Smith, 14 Sim. 214. If then
this head of evidence be admissible, as we think
it is, it distinetly appears from the case, that the
testator was in the habit of calling the defendant
his cephew; and, as his name was Joseph Grant,
he would in this view also answer the description
in the testator's will of **my nephew Joseph
Gr&nt.:’ The defendant has thus, as it seems to
us, satisfactorily shown that the words of the will
m8Y apply either to him or to the plaintiff; and
then, as there is nothing in the will itself, or upon
the evidence to which we have hitherto adverted,
to show whicli of them was the person intended
to be described, and to whom the testator intended
the words to apply, the further parol evidence as
to the testator’s knowledge and other circum-
stances became admissible, and upon such of that
evidence as was properly admissible it is not dis-
puted that the defendant was in fact the person
intended to be described by the testator. Under
these circamstances, the parol evidence being
sdmissible for the purposes and in the manner
which we have pointed out, we think it exposed
s latent ambiguity, and equally removed it, sud
enables us to understand the laoguage of the will,
and to apply it as the testator is clearly shown
to have intended it, that is, in favor of the defen-
dant. This view is in accordance with the deci-
sion of Lord Penzance, and we give out judgment
for the defendant.

Judgment for the defendant.

evise was Lo certain * poor relations,” evid
Was admitted of the testator having poor rela-
ons in Salop, and that he kuew thereof; and
~ord Hardwiok thus referred to anotber case—
As where the testator deseribed a legatee by &
tong pame, which she never bore, parol evi-
€0ce was allowed by the Master of the Rolls to
®ow that the testator knew such a person, and
Used to call her by a nickname.” In Beakecroft
- Beacheroft, 1 Mad. 488, the case thus referred
w is said to be the case of Béaumont v. Fell, 2.P.
‘ E“'& 140, where the bequest was to Catharine
oley, and a persor named Gertrude Yardley
S'aimed to he the person described ; evidence was
" uitted 10 show that the testator usually oslled
ertrude « Gatty,” and that, whilst giviog in-
*ructions for his will, he spoke in so feeble &
Yeice that the attorney’s elerk might easily have

—
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husb made wills in each other’s favor, but
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death of the husbsnd an act of Assembly was passed,

ving the Register's Court the power of a Court of

ncery, and authorizing it, at the petition of the wife,

10 reform the psper and admit it to probato on roof
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3. The will in this instance is a manifest absurdity, as it
purports to give all the property of the wife to herself,
and the real and personal estate of 8. A. Alter vested
on his death in his heirs-at-law and distributees under
the intestate acts, and no special legislation could divest
their rights ; as against them it was unconstitutional.

[Philadelphia Legal Gazette, June 12, 1870.1

Sar petition to reform will.

Opinion by Luprow, J., delivered June 18th,
1870.

George A. Alter and Catharine, his wife, each
determined to make a will, and each intended to
give to the survivor the property he or she pos-
sessed. Two wills were prepared for execution,
and, as was supposed, were duly executed, and
then placed in separate envelopes. The husband
died, and, on an examination of the envelope
contaiving. as was thought, his will, it was dis-
covered that the husband had signed his wife’s
will, and the wife had signed the husband’s will.

In this dilemma the wife obtained legislation,
and an act of Assembly was passed authorizing
her to file a petition stating the facts, and upon
proof of * the alleged mistake” to the satisfac-
tion of the Register’s Court, that tribunal is
clothed with ¢ the powers of a Court of Chan-
cery,” and is authorized *‘to reform said paper-
writing,” and ‘‘to have entered in the office for
the Register of Wills in and for the city and
county, the said paper-writing, which he (George
A. Alter)intended to execute as his last will and
teetament, as if the said writing had been signed
by him, with his own hand and seal, and not by
his said wife Catharine.”

The petition contemplated by the act of Assem-
bly has been filed, notice was duly given to the
heira-at-law of the decedent, and they resist this
application. It ought further to be added that
the wife of George A. Alter not only survived
her husband, but is now alive; and we have no
doubt, as a matter of fact, that a clear mistake
was made in the execution of these papers.

We will be best able to perform our duty if
we first determine what, exactly, we are asked
to doin this case. Clearly we are, in general
terms, to reform a last will and testament; but
which will is to be reformed? Undoubtedly the
will which has been executed by the wife in due
form of law, and which is upon its face a testa-
mentary disposition of property, by a woman
who is now alive, and whose will is therefore
ambulatory until her death. Nor is this all.
We must go further, and by virtae of a legisla-
tive edict strike out, in fact and in law, the
name of the wife, and thus execute s will for &
dead man.

Such legislation a8 this was, we think, never
before heard of, and if it.can stand the test of
judicial criticism will work a revolution in our
law.

For the following reasons we think the act is
fatally defective:

1. If a Conrt of Chancery ever had jurisdio-
tion in matters of probate, that power is now
considered to be obsolete. Spencer’s Eq. Juris.,
ch. vi., p. 701; Adems’ Eq., ch. iv, p 248.9;
Ib. 178. Nor can jurisdiction attach until after
probate: Allen v. McRierson, 1 H. L. Cages,
191; Story’s Eq. Jaris., sec. 140; see also Ib.
ch. xxxix., sec. 1445-7.

Aud a court of equity cannot in any event
dispense with the regulations prescribed by the

legislature as it regards formalities necessary
in the execution of wills: 1 Fremm. ch. 130.
Adams in his work, commenting upon this point,
declares that ‘“a will caonot be corrected by
evidence of mistake so as to supply a clause or
word inadvertently omitted by the drawer or
copier, for there can be no will without the
statutory forms.” And this principle is cor-
rectly stated if we regard it as applying to the
formalities required by statute. Story, in his
work upon equity, remarks: It will be fouud,
we think, upon examination, that American
courts of equity have not interfered to correct
alleged mistakes in the execution of wills, either
as to statutory requisites or the manner of writ-
ing, as by ingerting the name of another legatee,”
and adds: ‘“The extent to which the Eoglish
equity courts have sometimes earried this branch
of their remedial powers, has more the appear- .
ance of making wiils as they (testators) probably
would do if now alive, than carrying them fnto
effect as they were in fact made:” 1 Story Eq.,
sec. 180 (a). Tt is well settled that Chancery
never relieves against a statute: Comyn’s Dig,,
tit. Chancery, 3 F.. 6, 7, 8; Sedgwick's Stat.
and Const. Law, 104.

. In the further investigation of the subject it
18 to be remarked, that among the host of cases
citad by counsel for the wife, not one of them is
at all like this cause, and for the reason, that
While deeds, contracts, and wills have been re-
formed, the effort has invariably been made to
find out 8o intention in an instrument baving a
legal existence, and not to execute a paper.
Heoce it has been wisely said, ¢In the con-
struction of wills indulgence has been shown to
the ignorance, unskilfulness, and even negli-
kence of testators, and no degree of technical
informality, or of grammatical or orthographical
error, will deter the court from giving effect to
an iotention;” but it is to b observed that in
every case which has come to our knowledge, 8
will, duly executed, has been before a court of
law or of equity. A diligent search has failed
to produce a single instance in which a court of
law or of equity has ever executed s will, while
1In & cage reported in 14 Jarist, 402, the Prero-
gative Court in Eogland refused probate in &
cause precisely similar to this one, except that
the parties executing the supposed wills were
sisters, and not husband and wife. It is thus
reported : —

‘ Hording spplied for probate of the will of
the deceased to be granted, the signatures of
the two wills being respectively restored to their
original state, on 8 suggestion that a court of
equity might put a construction on the contents
of the will now before the court.

“81e H. JENNER Fust—Two ladies lived to-
gether, and they determined to make what
may call mutual wills, The wills are the same
mulatis mulandis; they were drawn up and exe:
cuted, that is, if executed they are, at one o0
the same time, but unfortunately each sigd
the other’s will. After the death of one of them
the solicitor alters them, 8o as to make of one ©
them appear as that of the other, and I ue"t
scarcely say that he has erred in so doing. B“‘
what is to be done with this paper? It is1no
the will of the deceased, and it purports to giv®
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I RE ESTATE OF G. A. ALTER, DECEASED—CORRESPONDENCE.

all her property to herself—a manifest absur-
dity. I must reject the motion.”

If we are pot much mistaken, it was a vain
thing to endeavor to clothe the Register’s Court,
in this case, with Chancery powers, for it is evi-
dent that courts of Chancery have no such juris-
diction as is now contended for.

2. It has, however, been argued that legisla-
tion in this instance cured all defects, for we
may consider, under the act, evidence of inten-
tion in a case in which there is no latent ambi-
guity; and, secondly, this act of Assembly has
repealed in effect and for the purposes of this
cage our statute of wills.

It is too clear for argument that, in the present
condition of our law, the evidence produced in
this case would bave been rejected but for this
Statute, because, as we have before said, there
i3 here no Iatent ambiguity; and, possibly,
legislative authority might have been all power-
ful but for article 9 in our Bill of Rights, which
declares, among other things, that no man can
be deprived of his life, liberty, or property, un-
less by the judgment of his peers, or the law of
the Jand,” and this article presents to this peti-
tioner an insurmountable barrier. In Norman
V. Heish, 5 W. & 8. 173, when the attempt was
ade to give an inheritable source, as well as
descendible quality, to the blood of one Christo-
Pher Norman, which it did not possess while he
lived, the Chief Justice, commenting on the sec-
tion of the declaration of rights above quoted,
8ays, with a power the force of which can now

® appreciated: * What law?! undoubtedly a
Pre-existent rule of conduct declarative of &
Penalty for a prohihited act; not an ex post
Jacto rescript or decree made for the ocession.

‘“ The design of the convention was to exclude
8rbitrary power from every branch of the Gov-
®rnment, and there would be no exclusion of it
i such rescripts or decrees were allowed to take
¢ffect in the form of a statute. The right of
Property has no foundation or security but the
3w, and when the Legislature shall successfully
R&ttempt to overturn it, even in a single instance,
tae liberty of the citizen will be no more.”

What proposition can be clearer than that at
the moment the breath went out of the body of

®rge A. Alter, his estate, real and personal,
Yested, in full property, in his heirs-at-law and

I8tributees under the intestate law of Pennsyl-

Ania? It is true he may have intended to exe-
%ate & will, but he did not in fact do so; he
;‘g"ed o paper, but not his will; and the case
SUot harder than that of & person who, in dis-
;9"\‘1‘1 of our statute of wills, signs his name at
80 top in place of the end thereof, or who adds

%0dicil and does not execute it, or who dies
‘illlle his professional adviser is preparing his
This is & hard ocase, but the injury which
0“1‘? be inflicted upon society by giving effect
oviy 18 act would be infinitely greater than any
th which will flow from a disregard of it. And
o ¢ time has not yet arrived when by any pro-
ﬁ':s of legal ingennity, aided by legislative ac-
inr the property of one man can be orbltnnlg
8ivey ¢, another by any * rescript or decroe,

hief Justice Gibson calls it, such as ia pre-

Bted ¢, our notice in this case, :

w

Without power at law or in equity to aid this
petitioner, and with a constitutional prevision
staring us in the face, we must decline to grant
the prayer of this petition.

Petition dismissed.

GENERAL CORRESPONDENCE.

Insolvency— Confirmation.

To Trz EDITORS oF THE LAW JOURNAL.

GenTLEMEN :—Would you kindly state in
your next issue what is the practice in the
courts of insolvency in your Province under
the *“Insolvent Act of 1869" in reference to
the confirmation of deeds of discharge, or of
composition and discharge in cases where there
is no opposition, or the opposition is with-
drawn before the application for confirmation
is made. If you have any decisions bearing
on this point of practice please state the gist
of them also,

I am led to make this inquiry because
a contention has arisen in this Province
in reference to the course to be pursued
when a consent to a discharge by the cre-
ditors has been given, and under it the in-
golvent applies for an order of confirmation.
The contention on one side is that in a case of
this kind,if no opposition to such discharge be
fBade, or, if made, is withdrawn before the ap-
plication for confirmation is made, no order for
confirmation is required—that the Act does
not contemplate an order to confirm in a case
of thiskind—that being essential only where the
opposition to the discharge is persisted in and
an argument thereon is had before the Judge
of the Court—and further that a reconveyance
by the assignee to the insolvent it alone neces-
gary, and that the words in the 97th section
of the Act, * the assignee shall act on said deed
of composition and discharge according to its
terms, clearly mean a reconveyance only and
exclude the idea of a subsequent order to con-
firm. The contention on the other side is
that an order, with recitals, to confirm a dis-
charge is essential and contemplated by the
Act to be giyen in all cases.

A SuBsCRIBER.

Halifax, N, 8., Aug. 4, 1870.

[We will answer the above letter next
month—Eps. L. J.1

PRI



224—Vor. VI, N. 8.]

LAW JOURNAL.,

[August, 1870.

CoRRESPONDENCE—A uTUMN CIrcUITS, 1870—T0 CORRESPONDENTS.

To tuE EprroBs oF TAE LAw JourNaL ¢
GexTLENEN :—Would you oblige by an an-
swer to the following : Can a person appealing
from a decision of a magistrate for selling
liquor on Sunday, elect to havea jury. By
the Tavern and Shop Licenses Act of 1868-69,
Ontario, sec. 86, it provides: “Butevery such
appeal shall be tried by the chairman of the
said court without a jury;” but, by the 66th
section of 32 & 33 Vic. cap. 81, Dominion, it
is provided that on an appeal, &c. * may, at
the request of either appellant or respondent,
empanel a jury, &c.”
An answer in your next will oblige,
Yours,

To TR EDpITORS OF THR LAW JOURNAL.

GextLeMEN :—Can & City Alderman, who
has qualified as magistrate, issue a Police
Court Summons, since the passing of section
eleven of the Law Reform Act, except in case
of the illness or absence, or at the request in
writing of the Police Magistrate. One Police
Magistrate holds Le can, and that the clause
only applies to proceedings subsequent to the
summons. Your opinion would oblige,

Yours,

[We are =re always glad to help correspond:
ents, who are subscribers, but the courtesy
should be mutual,—if it can be called courtesy,
cither in the first place to become a subscriber,
or in the second, to pay the small annual
subseription we require.—Eps, L. J.]

CHALLENGING THE ARRAY.—On the evening of
the trial my second brother, Henry French Bar-
rington, 8 gentleman of considerable estate, of
good temper, but irresistible impetuosity, came
to me. He was a complete country gentlemsn,
utterly ignoraot of the law, its terms and pro-
ceedings; and a8 I was the first of my name
who had ever followed any profession, the army
excepted, my opinion, 8o soon as I became 8
counsellor, was considered by him as oracular.
Baving celled me aside out of the bar-room, my
brother seemed greatly agitated, and informed
me that a friend of ours, who had seen the jury
list, declared that it had been decidedly packed!
He asked me what he ought to do. I told him
we should have ¢ challenged the array.” ¢« That
w83 my own opinion, Jonah,” said he, ¢« and I
will do it now!”

He said no more, but departed instantly, and
I did uot think again upon the subject. An
hour after, howeter, my brother eent in a second
request to see me. ‘I found him, to all appear-
ances, quite cool and tranquil. *‘I have done
it,” cried he, exultingly, ‘'’twas better late

than never,” and with that he produced from
his coat pocket a long queue and a handful of
powdered ourls. ¢¢See here!” continued be,
¢‘the cowardly rascal !”

¢ Heavens !”” cried I, ¢ French, are you mad?”’

“Mad!” replied he, “no, no! I followed
your advice exactly. I went directly after I left
you to the grand jury-room to ‘challenge the
array,” and there I challenged the head of the
array, that cowardly Lyons! He peremptorily
refused to fight me, so I knocked him down be-
fore the grand jury and cut off his curls and
tail ; see, here they are. the rascal, and my
brother Jack is gone to flog the sub sheriff.”—
Barrington’s Sketches.

AUTUMN CIRCUITS, 1870. -

EasTERN.—-The Hon. the Chief Justice of the
Common Pleas.

Pembroke.. ........ . eenne Wedneslay ......Sept. 28.
Ottawa .... ... ... Mouday........ Oct. 8.
L’Original.. .. voeee Monday ...oooo.. ¢ 100
Cornwall....... <o Thursday......... ¢ 13.
Brockvile ........ce00neen. Tuesday.......... ¢ 18.
Perth. ..... . Mouday ... « 24
Kingston ..... ...oeeeur ... Thursday.........Nov. 3.

Mipranp—Hon. Mr. Justice Galt.

Napanee.......ccceivenens Tuesday.........*
Picton . Tuesday.....
Belleville.................. Friday....
W'hitby ..... . Tuesday..
Lindsay.....cccecveevannes Tuesday.... ......
Peterborough............ Tuesdny .........
Cobourg. .....c.ceoeees oo Tuesday .........

Ni1agara.—Ilon, Mr. Justice Guynne.
Owen Sound .... ........
St. Catharines...
Welland ...........
Barrie ......
Milton. . .eeeveieniienee
Hamilton., . ..c.cvenvereen

. Tuesday.........Sept. 13-
iee Monday ... ¢ 19,
. Monday ......... ¢ 26.
Mounday...........0ct. 3.
Wedbesday. ...... ** 26.
Monday........... ¢ 8L

Ox¥orp.—Hor. Mr. Justice Morrison.

Cayuga . ...cooeereeveeee. Wednesday......Sept. 28-
Simeoe. . eue ceeree creveeer MODA LY .ot eeen.. Octe 3
[

Berlin ..... .eeo Wednesday....... 12.
Stratford.. .. Monday..... w 17
Woodstock. .. Monday.. « 24
Guelph. ...cceceeveevereeeee Monday...... « gl

Bantford .... .o e os oon Monduy......::::ﬂov. 7.

WrsTERN.—Hon. Mr. Justice Wilson.
Walkerton. ... ccceneereee. Wednesday......Sept. g;

Goderich... <cceeeee oue oo Monday..
BarDis oo eveceserns verens Tuesday..........Oct. 4

LRTTRLTT

8t. Thomas..... v Wednesday ..... L 12
London . .....ues veree.e. Monday.. .o eeres € 17.
Chatham.................. Monday.. ... * SE
Bandwich..... ............ Monday...... ...No¥. (£

Hour.—The Hon. the Chief Justice of Ontari®:
Brampton.. ... ceeeee . Tuesday.........Sept: 2?‘
Toronto. ...ceeeve weeeee Tuesday Oct. 11"

TO CORRESPONDENTS:

t
“ Lex.”—We cannot depart from our rule not to insef
letters not accompanied by the name of the writer.




