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IhdST[Ti.1TiONAL PROYISMS
AFID FORM OF THE PR{?PDSED'

^AN A D. A-[}N1TED STATES
TRADE AGREEMENT*

by

Fr-ank Stone * ^

Apfij 1986

Abstract
ACana&-jjnite^ Staz°s 'trade agreement s-kould create a biSaterzl

quasi-independent trad.e'eommissiori to aversee the operation of the agreement
and supplemen*_ the rnul:ïlateral GATT agreement. It would comprise three

representatives from each governrnent advised by a pane! of 18 . govern-nental

and :r70f1-governTTeritâl officïals. It cnuld inves6gate bilarteral econvrni: frictions
and make non-hindrng recofn:nendatïorls. It couid also appoin-t expert panels to
make decision5 on . the use of c,ount.ervaïiing dutïes and antï-durnping dutïes in

txïlaterai trade. The traOe Weernen;: should be an exec;xtïve agree-nent
approved by both houses of Congress rather than a treaty.

,A sxud%? arepare^ in NoNrernber 198S for the Deparz.-nent of Fxrternal

A#lairs.
Directar. Znter-) a:ïonaE Econamk},5 P.rog ra- n.
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INSTITUTIONAL ELEMENTS OF A POSSIBLE 
CANADA-UNITED STATES TRADE AGREEMENT 

Introduction 

- The governments of Canada and the United States have made clear their 
intention to begin a process of negotiations aimed at the conclusion of a bilateral 
trade agreement to reduce or remove remaining barriers to cross-border trade 
and establish additional rules to goVern this trade. Such a bilateral agreement 
would thus go beyond and supplement the existing trade agreement relationships 
which now exist, including those under the General Agreement on Tariffs and 
Trade (GATT). At their meeting in Quebec City in March 1985, Prime Minister 
Mulroney and President Reagan in a "Declaration Regarding Trade in Goods and 
Services", launched the initiative for such a bilateral agreement, in terms of "a 
joint effort to establish a climate' of greater predictability and confidence for 
C.anadians and Americans alike to plan, invest, grow and compete more 
effectively v..ith one another and irvthe global market." 

The potential benefits to both countries from the liberalization of bilateral 
trade and specia) rules to govern bilateral trade could be substantial. Prime 
Minister Mulroney, in announcing  in the House of Commons on September 26, 
1985, the government's formal orobosal to the U.S. government for the initiation 
of bilateral negotiations, stated that Canada would be "made more confident and 
prosperous from a secure and dybarnic trading relationship with our biggest 
customer, our close friend, and with all the world." The U.S. Trade 
Representative, Clayton Yeutter, in a presentation to the U.S. Senate Finance 
Committee on November 14 stated that a bilateral trade agreement with Canada 
"would dramatically enhance the growth opportunities of both countries as they 
enter the next century"» The ,exoected economic benefits in each country 
include lower prices for consumer goods and for producers purchasing importe:1 
inputs, more secure access of Producers in both countries to larger export 
markets which would result in lower costs and more efficient production and, in 
general, an improved allocation Of resources in both countries. Moreover, the 
creation of a more open Canada-U.s. trade regime, with improved rules 
governing cross-border trade, Would demonstrate to other countries the viability 
of trade liberalization on a broader basis, thereby contributing momentum 
toward the success of a new round:of multilateral negotiations under GATT. 

Despite the expected benefits to Canada from a bilateral trade agreement 
with the United States, there can be legitimate grounds for concern about how it 
would operate, in practice, in view of the disparities in the economic strength of 
the two countries.  The  agreement will therefore need to carry assurances of 
future observance by the U.S. of its obligations under the agreement at the level 
of both federal and state governments; that new trade rules established under it 
are applied impartially and effectively; and that disputes arising from its 
operation can be resolved fairly, Pequitab.ly and without delay. For these reasons, 
there should be a special interest on the part of Canada in the creation of some 
form of joint institutional arrangements to assist in the operation of the trade 
agreement. 
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Canadians should also be concerned about the durability and Derma.nence of 

a new bilateral trade agreement, and the risk that benefits under it could be 

whittled a ■vay by subsequent. conflicting U.S. legislation and policies at the 
federal or state level. ln this regard, the nature and form of the agreement will 
require special attention , as will the process by which it is approved and 
implemented on the U.S. side. 

This study addresses the two institutional and legal issues referred to 

above: 

the nature, structure and functions of new institutional arrangements 
created under the agreement: and 

the nature and form of the bilateral agreement. 

The institutional elements of a future bilateral trade agreement, and its 
nature and for-n cannot be discussed in isolation from the purpose and objectives 

of the agreement, and the substantive provisions it is likely to contain. 
Accordingly, it is useful to set the discussion in the historical and contemporary 
context within which a Canada-U.S. trade agreement would be concluded, and in 

the context of the broad purposes and design of a bilateral trade agreement. 

An hustorical Perspective 

It is rernarkable that historically there have been so few legal and 
institutiona.1 arrangements between Canada and the United States of a bilateral 

nature in trade areas. in view of the massive scale. the complexity, and the 

closeness of their relationship in these areas, and the importance of two-way 
trade for each country. The Reciprocity Treaty of the mid-L9th century. u:hictl 

removed tariffs on cross-border trade in so-called "natural products" but not 
generally manufactured goods. was short-lived and contained no provisions for 
joint institutions of any kind. After its abrogation by the United States in 1364.. 
prornpted in part by a resurgence of protectionist pressures in that country, no 

for-nal trade arrangement between the two countries existed for a period of 
almost» '1 years. 

United States trade policy was dramatically changed in the mid-1930s, 

following the adoption of the [934 Reciprocal Trade Agreements Act under the 

Roosevelt administration. y  this legislation, Congress authorized the 
Administration to enter into agreements with other countries for the reciprocal 
reduction of barriers to their Mutual trade, on a most-favoured-nation basis. 
Canada quickly responded with a proposal to negotiate a Canada-U.S. 

agreement which was concluded in 1935 and renewed and extended in 1933 . 
These negotiations, especiailv those in 193g. achieved a substantial reduction of 

the high tariffs on both sides which limited cross-border trade. The 1935 

agreement established for the first time that the most-favoured-nation rule 
would govern bilateral trade. while allowing for continued Canadian preferences 
on imports from Commonwealth sources, thus bringing the bilateral relationship 

into tine with the relationships of the two countries with their other trading 

partners. In 1933, the Canada- 1 :.S. negotiations which took place in Washington 

over a seven-month period u:ere blended with simultaneous negotiations of the 
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two countries with the United Kingdom concerning preferences in Canada-U.K.
trade that the United States wished to have reduced or eliminated. This process
of pre-war bilateral negotiations thus presents some interesting parallels with
the current process of Canada-U.S. negotiations which has been launched.
Neither agreement, however, establi;shed anything in the way of joint institutions
to oversee or assist their operation.2

Following the second world war, the 1938 Canada-U.S. trade agreement
was, in effect, suspended when thé General Agreement on Tariffs and Trade
(GATT) was established as an outcome of the failure of efforts to adopt the
Havana Charter and to create the International Trade Organization.

The Multilateral Framework

Since 19,18, the GATT has served as the main Canada-U.S. trade
agreement, as well as the two coûntries' main trade agreement with all other
GATT mernber countries. In addition to performing its central function as an
evolving body of trade rules and a framework for trade liberalization, the GATT
system contains quite well develôped but uneven institutional elements for
continuing consultations among member countries, for the resolution of disputes.
and for carrying out analysis of international trade and trade policy. A very

large part of Canada-U.S. trade relations has been managed, relatively

successfully, within the GATT. Other multilateral -institutions such as the
OECD, the 1M= and the World Bank have similarly served as frameworks within
which Canada and the United States deal with a variety of economic issues of
bilateral interest, as well as those of broader international interes-.- 131.

contrast. the strictly bilateral agreements and institutional arrangements in
trade and econofnic areas are not only few in number, but provide for almos: no
mechanisms of any for-na: kind for the ongoing management of Canada-U.S.

relations in these areas.

The G-%T7 rules, supplemented by other less binding understandings and
guidelines developed in the OECnl and other international bodies, have served to
govern the conduct o: most Canadâ-U.S. cross-border trade. The tariffs of both
countries on cross-border trade Save been progressively lowered or eliminated as
a resul: of seven successive rounds of GATT negotiations, in which Canada-U.S.
negotiations usually played a largé part. The almost non-stop series of GATT
meetings in Geneva provide continuing opoortunities for consultation between
trade policy officials from Ottawa and Washington, and periodically at the
ministerial level, on bilateral as well as global trade issues. To a lesser extent
OECD meetings have provided pârallel opportunities. Over the past decade,
summit meetings have provided ânnual opportunities for consultations on trade
issues, including bilateral issues; at the head-of-government level. More

recently, quarterly "quadrilateral'" meetings of trade ministers frorn the United

States, Canada, the European Çommunity and Japan have provided more
frequent opportunities for consultations on trade issues of common concern,
including bilateral trade issues.

Traditionally, bilatera! dispotes over trade and trade-related issues have
tended to be dealt with by a prqzess of negotiation directly between the two

governments. 3,jt over the last few years, the two countries have agreed to

I
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refer formally a limited numbe- of bilateral disputes for resolution under GATT 
rules and procedures: se..eral of these have been resolved successfully, for 
example ,  the ranadiart complaint about the U.S. prohibition of imports of tuna 
and tuna products fro-n Canada, and the U.S. complaint about "performance" 
requirements for foreign-owned firms under  Canadas  Foreign Investment 
Review Agency (FIRAL 

GATT, and especially the OECD, the IMF, and the World Bank, possess 
considerable resources to conduct research and analysis into contemporary 
economic and trade policy issues. Their research and analysis, however, is 
prima.rily concerned with broader developments in international trade. and 
cannot be expected to focus on bilateral Canada-U.S. affairs. 

Existing Bilateral Trade Arrangements 

The few purely bilateral Canada-U.S. arrangements and institutions in 
trade and related areas comprise the following: 

• the important Automotive Products à1/4greernent of 1965 which ied to 
the further integration of the North American automotive industry. 
re-noved U.S. tariffs on Canadian-produced vehicles and original 
parts. and removed tariffs on similar products imported into Canada 
by vehicle producers, subject to specified performance requirements 
and undertakings: this agreement, however, contains no institutional 
provisions beyond those governing the right to consult and to 
complain; 

O the arrangements regardine defence production sharing, which 
originated in Canada-U.S. collaboration durina the second world war 
and are managed by periodic meetings of officials fro -n Ottawa and 
Washington: 

• informal understandings with respect to cross-border trade in 
strategic goods which would  recuire  export licences if shipped w 
other countries: 

• the 198u "understanding" requiring bilateral consultations when either 
government introduces "safeguard" import measures that would 
affect exports from the other country: 

O the l9gt: "understanding" calling for bilateral consultations where 
either government plans anti-trust measures which would affect the 
interests of the other: this understanding elaborates earlier 
arrangements of this kind in effect since the 1960s; 

• several joint working groups of officials and other similar bodies, 
such as the Trade Statistics Committee established in 1971 to 
reconcile differences between Canadian and U.S. systerns for the 
collection and interpretation of trade data: and 

•1 
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the operations of a Canada-United States Interparliamentary Group; 
its annual meetings usually cover bilateral trade and economic 
matters, as well as defence/security and environmental issues. 

Mention might also be made here of the loint Ministerial Committee on 
Trade and Economic Affairs created in the mid-1950s, which assembled annually 
until the early 1970s but has been inoperative since that time. This body is 
described in more detail below. To the above list could also be added a number 
of arrangements between governments of Canadian provinces and neighbouring 
states, which provide periodic opportunities for discussions of trade and 
economic issues of special regional'interest, as well as other regional matters. 
In the private sector, several trade and industry associations on both sides, for 
exarnple the two Chambers of Commerce, have well established cross-border 
links; and the C.O. Howe Institute ,  and the National Planning Association have 
long collaborated in their CanadianArnerican Committee. 

Inadequacy of Existing Arrangements 

The GATT and other multilateral agreements and institutions have their 
limitations as frameworks for the management of the large and important 
Canada-U.S. bilateral economic and trade relationship, or for dealing with 
bilateral issues of special or unique, importance to the two countries. The GATT 
rules, important as they are to both countries in governing cross-border trade, 
have permitted trade policies and practices on both sides which result in 
continuing bilateral frictions, blodk or threaten to block cross-border trade in 
many areas, and give rise to uncertainties and lack of confidence about the 
future use of trade restrictive measures. There are many recent and curren: 
bilateral conflicts which denonstrate a need for special rules to govern Canada-
U.S. bilateral trade. A number of these involve measures on both sides, whicLi 
mas'  be perfectly legal under GATT rules, whose trade restrictive effects could 
be lessened under soecia! bilateral rules. They include, among others: 
continuing government procurement and other policies at the federal and 
provincial/state levels which favour domestic suppliers; threats posed with 
increasing frequency by the U.S. countervailing duty and "safeguard"  import  
systems to major Canadian exports of lumber, steel, fish, potatoes, hogs and 
pork: and the continuing farm  support  policies on both sides that can severely 
limit or block entirely large potential areas of bilateral trade, including the 
recent U.S. restrictions on import S of products containing sugar. 

Similarly, the GATT tariff negotiations, successful as these have been in 
lowering and eliminating tariffs on bilateral Canada-U.S. trade, as well as 
globally, have left intact a surpriing number of high tariffs on both sides of the 
border which limit opportunities for otherwise profitable and efficient trade. 
Notable examples are the tariffs of both countries in excess of 20 per cent on 
most clothing, footwear and manylextile products, and tariffs on one side or the 
other in excess of 15 per cent on a longer list of goods such as many 
petrochemicals, furniture, househOld appliances and a variety of other consumer 
goods. It is misleading to point, as so many do, to the impressive percentage of 
bilateral trade that is duty free., The statistics mask those tariffs and other 
barriers which can greatly reduce:bilateral trade flows or block it entirely. 
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The need has long been recognized for better, more effective arraneemen:s
for continuing consultations between the two governments on trade and trade

e=onoT:cpolicy issues. in the lig`it of the large. important and intricate bilateral
and trade relationshios.L` A number of efforts have been made to fill this nee^-!.
including the arrangements, mentioned above and discussed in greater detail
below, which existed from the mid-1950s to the early 1970s for annual meetings
of the long dormant Joint Ministerial Committee on Trade and Economic Affairs.
The succession of ooportunities for consultations between the two sides in
multilateral settings are not sufficient, since inevitably these meetings tend to
focus on broader, global issues; and the U.S. participants at them tend to be
preoccupied with their trade problems with Japan and the European Communi*.y.
rather than with Canada-U.S. trade issues. In recent years the quarterly
rneetings between the Canadian Secretary of State for External Affairs and the
U.S. Secretary of State have been helpful in this regard, but do not eeneral!y
focus on bilate-al trade pol'scy issues in any detail. The meeting in Que6ec Cit^-
in tlarch 1985 between Prime Minister Mulroney and President Reagan was, of
course, highay successful in establishing a framework and an agenda for future
bilateral efforts to manage trade relationships, as well as to seek solutions to a
list of current bilateral trade irritants: and the two leaders have ag ►ee-d' to rnee:
annually to discuss imoortant issues of common concern. But summit meetings
of this kind. by the;:- very nature. do not often come to grips with the range of
particular trade issues and conflicts. AccordinglY. the consultative element in
the trade policy relationship has tended to consist of last minute, ad hoc efforts
to cope with crisis situations, usually in the glare of media attention which is not
always helpful, while neNlecting more fundamental, longer term bilateral
problerns.

As well. a special need for more effective processes for resolving bilaters!
trade disputes has long 5een recognized. nuite saecific proposals for crestin4 a
5ilateral joint economic or trade commission to help resolve disputes were rnad.°
in 1979 5y the =-{onourahie `)onald Niacdonald and in 1983 by Senator Mitchell of
'•laine.g In 079. the Joint Committee of the Canadian Bar Association and t"-e
Ame^ic_n Bar Association adopted a reoort which recomrnended neu•
ar-argements and procedures for the resolution of bilateral disputes.6 The
distineuished Canadian jurist, Maxwell Cohen. in a recent article analysed in
considerahle detail Vie need for better arrangements to help settle bilatera:
trade and the economic disputes, and proposed for this purpose the creatior. of a
"Joint Economic `Administrative Commission."7

As noted above. both countries have in recent years made limited use of
the GATT rules and procedures for dispute resolution to help resolve bilaterai
trade disputes. But the GATT Contracting Parties cannot reason_bly or
aaaropriately be asked to help resolve the continuing flow of Canada-I2.5.
bilateral trade issues. Moreover, the GATT process is generally restricted to
issues which violate and co-ne within the framework of the GATT rules, whereas
difficult Canada-U.S. bilateral disputes often do not involve any violation of the
strict letter of the GATT rules, or may fall outside these rules entireiv. In this
situation. bilateral trade frictions which are not resolved by Ottawa and
Washington through the diplomatic process. such as the border broadcasting
issue, can remain irritants for prolonged periods of time, and often they tend to
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bunch up. creating an impression of  serious crisis in the broader bilatera 
relationship. 

There is also a growing appreciation of the need for better arrangements in 
both countries, as well as on a co-operative basis, for continuing and more 
structured research and analysis qf economic and trade issues of common 
concern to the two countries. Internal government studies and reports do not 
serve this need adequately since they tend to consist of briefs and position 
papers prepared for negotiating and similar purposes, and are not often made 
available to the public. The 1985 Report of the Macdonald Commission, together 
with a number of studies prepared for the Commission, makes a major 
contribution to the analysis of contemporary Canada-U.S. trade policy issues and 
relationships. Semi-independent agencies, such as the Tariff Board and the 
Canadian Import Tribunal in Canada, and the International Trade Commission in 
the United States, have made valuable contributions to a better understanding of 
bilateral issues. although their wôrk is usually linked closely to legislative 
requirements in one or the other country, cast in a narrow perspective of 
national interest, or aimed at determining whether domestic producers are being. 
or threaten to be, damaged by imports. 

Independent research organizations and the academic community also ma.ke 
a good contribution to the better Understanding of bilateral trade issues. The 
Economic Council of Canada, the Institute for Research on Public Policy, the 
C.D. Howe Institute and other research bodies in Canada, as well as several 
research institutes in the United States have all published a number of studies of 
Canada-U.S. economic and trade re,lationships and may be expected to carry out 
further research and analysis in  this  area. But these efforts by research 
institutes and the academic community are sporadic, and not always iocussed on 
policy issues: the'  depend on uncertain financial and other resources and often 
lack a continuing institutional base., 

The Economic and Legal Environment 

The need for new arrangements to govern Canada-U.S. trade reflects a 
number of underlying develc5pments, both within the two countries and 
internationally. 

One such development. especially over the past two decades. is the 
increased involvement in economic affairs •of  governments at various levels in 
both countries in pursuit of a range of economic, political, cultural and social 
objectives. The scope and nature of those government interventions, and tneir 
consequences for international and bilateral Canada-U.s. trade, have 
increasingly been subject to public questioning. Severe strains in the trade 
relationship have emerged from interventions by both governments. Examples 
include a variety of subsidy programs in both countries, Canada's NEP and FIR 
programs, the tax.advantages provided to U.S. exporters by the DISC program of 
tax incentives and its successor program, preferences in both countries for 
domestic suppliers under enlarged government purchasing, and massive 
government interventions in both qountries in support of the agricultural sector. 
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This increaseff government involvement has paralleled an equally 
significant process of integration of the two economies which has added to 
pressures for increaser.' govern-nen: intervention. As each separate economy 
becomes more sensitive to the internal as well as the external policies of the 
other, pressures emerge for new bilateral solutions to deal with domestic trade 
and economic problems. 

,A further pressure for improved arrangements to manage the bilateral 
trade relationships has emerged as a result of the increasingly legalistic body of 
trade legislation—in both countries as well as within the broader international 
trade systern—governing both "standing" measures for import protection and 
measures of a "contingent" kind to deal with short-term import problems. 
Domestic legal and administrative systems which govern trade have now become 
so extensive and complex that only full-time specialists can understand them: 
they have become correspondingly open to manipulation by powerful, special 
interest groups and at times can operate with unpredictable results. The growing 
complexity of these domestic trade policy systems generates pressures for 
international rules to govern their use. 9  

Further pressures for change in the bilateral trade relationship arise fro-n 
the surge of proposais in the U.S. Congress for the introduction of trade 
restrictive measures of one kind or another. These current pressures reflect in 
large part the overvalued U.S. dollar. which is mainly responsible for the large 
and growing U.S. trade deficit. While the strength of the U.S. dollar may be a 
short-run problem, longer-run changes in patterns of world production and trade 
have also contributed to continuing high levels of unemployment in certain 
"smokestack" industrial sectors. and to low world prices for many farm products. 
Many of the demands for protection in the United States refiect oreolems  in  
particular commodity sectors, such as steel and automobiles, rather than overall 
imbalances in the trade account. Longer-run shifts in comparative advantage 
are also at work. in addition to macroeconomic trends and changes in the value 
of the U.S. dollar. Some of the current proposals to limit imports into the 
United States are aimed selectively at :Japan, the European Economic 
Community and some of the newly-industrialized countries, but if implemented. 
they could also severely damage Canadian economic and trade interests. for 
example if a surtax were to be imposed on imports. Other protectionist 
proposals are directed squarely at Canadian exports. One such proposal woul •  
amend U.-S. legiSlation in order to redefine subsidies in ways that could pose new 
threats to Canadian exports of softwood lumber. 

Still further pressures for change in the bilateral trade relationshiD arise. 
especia.11y on the Canadian side, from the growing interest of provincial and 
state governments to participate more directly in the formulation and operation 
of trade policies. Canada-U.S. trade arrangements and issues have been high on 
the agendas of successive meetings of First Ministers and meetings of provincial 
Premiers over the past year, as well as on the agendas of regional meetings of 
provincial Premiers and Governors of neighbOuring U.S. states. This greater 
interest and involvement of the Canadian provinces in trade polic-y areas has led 
to the establishment of more structured arrangements for regular federal-
provincial consultations on Canada's trade policies at the level of First Ministers, 
trade ministers and officials. Pressures may be expected for the further 
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evolution of structures for federal -provincial consultations on trade policy in the
context of Canada's participation in bilateral and multilateral negotiations. ! 1

Another set of incentives for new bilateral Canada-U.S. trade
arrangements arises from the perception that the GATT system has faltered
since the end of the Tokyo Round and has become too cumbersome to deal
effectively with contemporary trade problems facing Canada and the United
States. The delays, difficulties and uncertainties surrounding the prospective
next round of GATT tariff and tradé negotiations, to which both Canada and the
United States are giving strong support, have provided additional incentives for
opening bilateral negotiations betwéen Canada and the United States aimed at a
new, more open trade relationship. While this process would doubtless be
difficult and take considerable time, it can be predicted that a further round of
GATT negotiations would be even more prolonged and might not deal adequately
with majot issues in Canada-U.S. bilateral trade.

The results of recent economic research and analysis of the costs and
benefits of further 5ilatera! trade liberalization, especially on the Canadian side,
have reinforced interest in reducing and removing barriers to Canada-U.S. trade.
as well as on a broader basis, as a rneans of stimulating the Canadian economy
and imoroving the efficiency and productivity of Canadian industry. This

prospect has greatly influenced the recent public debate in Canada over
negotiating new, more open trade arrangements with the United States as well as
the succession of studies and pronouncernents by federal and manl oro^ in_ial

leaders on the subject. On the poli^Iical level, new and improved bilateral trade
arrangements are viewed as ur?eritlv needed in both countries as a means of
esta5lishinz a more harmonious Canada-U.S. relationship in general. As ncter

above, the desire to iRlprove, li5eralize and strengthen the bilateral trade
relationship e-nerged clearly in the nuebec "Declaration on Trade". An interim

report by the Joint Parliarnentary Committee on Canada's - lnternati•ana6
Relations in August 1955 called for; the immediate opening of comprehensive, in-
depth bilateral discussions of trade issues and arrangements.11 An eve n'nore

positive endorsement of new bilateral trade arrangernents was contained in *.^?
report of the Macdonald Commission on Canada's future economic prospects- 12

In October 19S5 an interim report'^5y an Ontario Select Committee on Fconomi _
Affairs, Ontario Trade Reviex, gave general approval, with several reservations,
for negotiations "to reduce or eliminate barriers to trade between our two
countries in a mutually beneficial manner".13

A decisive Canadian initiative has now been taken to launch negotiations
for a Canada-U.S. bilateral trade âRreement. At the beginning of October Prime
Minister Mulroney sent a formal proposal to President Reagan which esta5lished
a basis for the President to seek the required authority from Congress to engage

in the negotiations.

Canadian and U.S. Objectives

Among the Canadian objectives in the negotiations the following may be

expected to be hizh on the list:

I
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O to reduce and remove U.S. tariff and non-tariff barriers to Canadian 
exports of goods and services, so as to gain improved access to the 
large U.S. market; 

• to impose greater restraints on the use by the United States of 
policies and measures which injure Canadian trade interests, 
especially those offering preferences to domestic producers in 
government purchasing and those imposed or threatened under 
so-called "trade remedy" systems; and 

O to establish effective joint institutional arrangements for resolving 
trade policy disputes and generally managing the bilateral trade 
relationship. 

To secure these objectives, Canada would of course have to rnake its 
contribution by reducing or removing its own barriers to imports from the United 
States, by accepting new disciplines over its trade and related policies as they 
affect U.S. interests, and by cooperating in the creation and operation of new 
joint institutional arrangements. 

•)ri the U.S. side it may be expected the.t the main objectives In the 
negotiations would include the following: 

to reduce and remove Canadian tariff and other barriers to U.S. 
exports of goods and services; 

• to limit in some way the subsidization of Canadian production of 
goods and services which acfversely affect U.S. trade interests: 

O to liberaliZe and estabilS'i rules governing trade in the services 
sector; and 

O to reduce barriers to U.S. capital investments in Canada and secure 
"national treatment" for U.S. investments in Canada. 

Canadian and U.S. objectives of this kind are not, on the face of i:. 
mutually exclusive; rather, it is likely that each country will have a different list 
of priorities. Canada also has an interest in access for investment to the U.S., in 
limiting U.S. subsidy schemes which affect Canadian interests, and in the export 
of services to the U.S. The United States rnay be less interested than Canada in 
creating new joint institutional arrangements, but will not necessarily be 
negative towards such arrangements. 

Most of these objectives, and the process for achieving them, are not  ne'. 
 Some of them have been pursued for half a century under the pre-war trade 

agreements and within the GATT. They  cari  and should continue to be pursued 
within the GATT and under a further round of GATT negotiations; indeed, the 
agenda for a new round of multilateral trade negotiations is broadly similar to 
the bilateral agenda. However the objectives of Canada and the United States 
can be advanced farther and more quickly under a new bilateral agreement than 
will likely prove possible under the prospective GATT round. 

O  
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Any new bilateral trade  agreement  with the United States should be 
designed to build upon and cornplerdent the GATT and its supplementary codes, 
which would remain the basic tradé agreement between the two countries. A 
new bilateral agreement is not an alternative to the GATT and should  flot  be 
seen as replacing the GATT. From  a Canadian perspective, it is essential that 
the United States continue to be obligated to adhere to the GATT rules in its 
trade with Canada--rules which have been painfully negotiated over the post-
war period, and which will preserve at their lower levels U.S. tariffs that have 
been bargained down in successive rounds of GATT negotiations. 

On this basis, a new bilateral agreement might include the following main 
elements: 

o It could embody and seCure the results of negotiations to reduce or 
remove remaining tariffS and other barriers to cross-border trade on 
a comprehensive basis, beyond the reductions likely to be achieved in 
further GATT multilateral negotiations, with agreed phase-in periods 
tailored to suit each cduntry; these would probably be different on 
each side and also differ among product sectors. 

o It could contain new and tighter rules, beyond those in the G A.TT, to 
govern the trade policies of the two countries as these affect cross-
border trade. These new rules could apply to the use of sJch 
measures affecting bilateral trade as anti-dumping and countervailing 
duties, and the use of 'safeguard" import measures; and they could 
govern government procurement policies. 	Better rules are also 
needed to govern cross-border trade in agricultural products, which is 
restricted by barriers Of vario -us kinds, especially in sectors where 
governments or. bot -i sides have established dornesti: support 
programs. New rules Might also be needed to cover issues which are 
not now subject tb the i rules of the GATT, including those governing 
trade in services. 

• The agreement might 'establish special arrangements for continuni... 
consultations between the two governments on the operation of the 
new agreement, and generally on the bilateral trade and econornic 
relationship. 

o The agreement could establish, as proposed below, a quasi-
independent joint Trade Commission, whidh would assist in the 
operation of the new bilateral trade agreement, help resolve trade 
disputes, carry out fact finding and monitoring in trade and economic 
areas, and be assigned other related tasks. 

A bilateral agreement along these lines would probably require the 
amendment of certain existing trade legislation in both countries. On both sides, 
and especially in Canada, the imOlenientation of a new agreement might well 
require supplementary arrangements between the federal governments and the 
provincial and state governments. Canadian provinces would need to be closely 
involved from the start in the  negotiating process--even if they are not 
represented at the negotiating? table--and participate in the subsequent 
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operation of the agreement.  in the U.S. side Congress would undoubtedly be 
closely involved. It would appear that existing U.S. r.rade legislation is sufficient 
to launch negotiations for art agreement with Canada. Congress must, however, 
be consulted before negotiations are opened and further Congressional approval 
is required for the agreement emerging from the negotiations, including any 
necessary implementing legislation. Whether the outcome of the negotiations, in 
U.S. terms, should be in the form of a formal treaty or an "executive 
agreement", is discussed below. The objective should be to ensure that a new 
agreement would receive favourable and rapid consideration by Congress, that it 
would be durable and stable, and that benefits for Canada would not 
subsequently be legislated away piecemeal by Congress. 

The Sovereignty  1e  

It is difficult to see how a new Canada-U.S. trade agreement of the kir d 
discussed above would lead to any erosion of Canada's sovereignty or 
independence, although it could well lead in the future to a greater 
harmonization of policies and programs in the two countries in certain areas, for 
example. those designed to support agricultural prices and farm incomes. 
Indeed, an agreement which further constrains the use by the United States of 
trade policy measures that can damage Canadian interests would give new 
protection to Canadian sovereignty, and not weaken it. Canada would, of course. 
accept new disciplines over its trade policy, but only in exchange for equivalent 
constraints accepted by the U.S. government and approved by Congress. In this 
sense, a bilateral trade agreement of the kind discussed above would be in line 
with Canadian trade Policies and objectives over the past half century. Much of 
the debate in Canada over the impact on Canadian sovereignty and independence 
of a trade agreement with the United States appears to reflect 
misunderstandings of the nature of such art agreement. as well as fears and 
uncertainties of earlier periods in Canadian history. Moreover, the decision 
whether or not to enter into an agreement is, in itself, an expression of 
sovereignty by  Canada.

Canada has of course entered into a great many agreements with the 
United States and other countries not only in trade areas but also in areas such 
as taxation, transport and communications and environmental pollution. Under 
these agreements Canada, acting in its own self interest, has accepted 
constraints on its freedom of action in exchange for the acceptance of 
comparable constraints by other countries. Also, there can be positive as well as 
negative effects from constraints on a country's freedom of action under 
international agreements. for example by limiting policies and programs which 
ma y he in place to serve favoured special interest groups, but which  may  not 
serve the broader public interest. It is sometimes easier to change such policies, 
or adopt new policies which serve broader interests, in the context of 
international agreements. 

In any event, hoth sides  mas'  be expected to withhold from full 
liberalization certain sectors of their economies which are particularly sensitive. 
or which are regarded as requiring special protection for broad political. 
economic or social reasons. It is to be hoped these sectors will be few in 
number, and not selected simply to protect favoured sectors frorn outside 



1 

11 

11 

1 

- 

I. 
111  

competition. The process of liberalizing cross-border trade may well require 
adjustment in domestic legislation and programs on both sides. For example, as 
noted above, legislative changes would no doubt be needed if trade barriers were 
to be removed or reduced in sectors of agriculture where support programs exist. 
This does not in itself imply any erosion of sovereignty and could have positive 
effects by opening the way for reform of subsidy and other programs in both 
countries that have long been the si.ibject of criticism for a variety of reasons. 
Benefits on both sides could also emerge from the removal or reduction of 
internal barriers to trade and economic activity in both countries in order to 
implement a new comprehensive Canada-U.S. trade agreement. Again, changes 
of this kind would not represent an érosion of sovereignty but rather could lead 
to the more efficient functioning of the economies of both countries, to the 
benefit of each. 

The possibility of threats to Canadian sovereignty would also be reduced by 
the operations of a Joint Trade  Commission, as proposed below. It is a common 
view that over the years the long eStablished International Joint Commission has 
served to adjust the imbalance in the size of the two countries in managing the 
boundary waters and environmental 'issues. A new Joint Trade Commission could 
be expected similarly to help adjuSt the bilateral imbalance in efforts to deal 
with bilateral trade issues. 

Proposed Joint institutions 

It is proposed here that the agreement should contain provisions which 
would create two kinds of joint institutional arrangements. One would consist of 
representatives of the two govern-nents and be designed to facilitate 
consultations and negotiations between them regarding the implementation of 
the agreement, the interpretation of its provisions, and ways of improving it in 
response to new circumstances. The other would be the proposed Joint Trade 
Commission—a permanent, independent body modelled on the long-established 
International Joint Commission—designed to investigate bilateral trade problems 
and issues, to provide objective advice to the parties on how to deal with t-lem, 
to help resolve particular trade 'disputes and to play a key role in the operation 
of "trade remedy" systems as these affect bilateral trade. 

Intergovernmental Arrangements 

The Macdonald Commission has suggested the creation of a joint 
"Committee of Ministers" to interpret the agreement and generally oversee its 
implementation, assisted by a panel drawn from the private sector to help 
resolve disputes. This Committee, it is suggested, might be composed on the 
Canadian side of the Ministers of;External Affairs, Finance, International Trade 
and Regional and Industrial Expansion and, on the U.S. side, of the Trade 

Representative and the Secretaries of Commerce, State and the Treasury. 15  

An arrangement of this kind, should be approached with caution, in light of 
past experience. It would represent, in effect, a reactivation of the 

long-dormant Joint Ministerial Ccimmittee on Trade and Economic Affairs which 
was created in 1953. This body met almost annually for many years but has not 
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been assembled since 1970, by tacit agreement of the two governments, because
of problems surrounding its ooeration.

It is recognized that this Joint Ministerial Committee was originally
conceived as an informal mechanism for exchanges of views, and not for
negotiations and decision making, let alone to oversee the operation of a
bilateral trade agreement. Nevertheless the problems of operating a new or
refurbished joint committee of this kind could very well parallel those lcwere
to the suspension of meetings of the earlier body.

These problems

described in a report of the Standing, Senate Committee on Foreign Relations,
issued in 1991 after an investigation of the institutional framework for the
Canada-U.S. relationship. The following are excerpts:

More and more time was spent on preparation of the
joint communiques which were in themselves reactions to
the press demand for decisions. The encounter became
increasingly a platform for predictable, set speeches from

each side. Formal position papers were drawn up and

exchanged. Each minister was accompanied by a battery

of civil servants.- The informal frank discussions of the
original meetings were lost. At a time when the bilateral
issues were becoming enormously more complex and more
specialized, the meetings began to appear more futile
with the discussions adding little to mutual understanding.

Another drawback has been that too much publicity
has nullified the original exploratory and consultative
purpose of this channel.

..the task of bringing the eight or ten U.S.
Secretaries and Canadian Cabinet Ministers together for
two or three days once a year has become an almost
impossible one in the 1970s.

The Committee would like to see a revival of the

original pattern of informal discussions which

characterized the early meetings of the Joint Ministerial

Committee. Unless this could be done, which seems
doubtful, the Committee has concluded with regret that
this joint institution, in the structured form it has
recently taken, serves no constructive purpose and may
even be counter-productive in the conduct of relations

between the two countries." 16

It is proposed here that if a large joint committee at the ministerial level
is created--or reactivated--it would be desirable for arrangements to be made
for it to meet at the level of deputies, and for it to function largely through sub-
committees or working groups to deal with particular issues. Further, meetings
at the ministerial level would need to be carefully planned so as to avoid
confrontation and conflict in the glare of publicity.
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A preferred arrange-nent, how Iver, would be for the agreement to assign
political-level responsibility for its, operation to the Canadian Minister of
International Trade and the U.S. Trade Representative. More easily than a large
group of Ministers and Secretaries, they could keep in close and regular contact,
and consult together at short notice,on emerging problems and issues. Also, by
focussing political-level responsibility more narrowly for the operation of the
agreement. consultations on both sides with provincial and state authorities as
well as with the private sector wqutd be facilitated, and reporting lines for
sub-committees and working groups would be much clearer.17

In designing arrangements for bilateral consultations at the government
level under the proposed agreement; it should be borne in mind that over recent
years there has been an increase.in opportunities for discussions relating to trade
and economic issues by Canadian Minsiters with their United States counterparts
in a variety of other settings. These opportunities include, among others, annual
meetings between the Prime iiinsiter and the President, quarterly meetings
between the Secretary of State for External Affairs and the United State
Secretary of State, annual meetings: of the Summit countries, annual meetings of
the International Monetary Fund and World Bank, and regular meetings between
the Minister of Agriculture and his -United State counterpart. Moveover, by the
nature of the bilateral relationsFiip, Canadian Ministers and United State
Secretaries have easy access to each other when occasions arise which call for
less formal meetings and discussions between them.

Whatever the composition and functions of a new or refurbished
intergovernmental committee, it is suggested below that quite separate
arrangements should be made, under the proposed Joint Trade Cornmission, for
the resol^ition of disputes relating tb the operation of the agreement.

;:loreove:, no matter what new institutional arrangernents are put in place
under the new trade agreement', much of the daily management of the
Canada-U.S. trade and economic relationship, will no doubt continue to be dea1-
with by traditional diplornacy. This process has long involved, and is certain, to

continue to involve, not only the Department of External Affairs and the State
Department, but a great many other departments and agencies in Ottawa and
Washington (as well as Parliament;and Congress) and also the governments of the
Canadian provinces and many of the U.S. states. Further, whatever new

bilateral agreements and joint institutions are created at the federal government
level, the network of links between provincial and state governments, and
between private sector industries and trade associations in the two countries,
can be expected to grow and flo-irish.

Proposed Joint Trade Commission

In addition to some form of inter-governrnental arrangements to oversee
the operation of the agreement, it, is proposed that the agreement should contain
provisions for the creation of an independent joint commission to assist in its
implementation and operation, and perhaps also assist to in the management of
other trade-related issues outside the strict confines of the agreement. The

need for such a body. as noted earlier, has been proposed by several authorities
in recent years. I S its creation would be in line with well established and unique

I
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patterns of Canada-U.S. cooperation in other areas, as exemplified in the 
International Joint Commission (13C) whose functions, structure and procedures 
could serve as a model. 

The proposed bilateral trade agreement, which would establish a new, 
broad framework for bilateral cooperation in trade and related areas, would 
provide a solid legal underpinning for the creation of new joint institutional 
arrangements which would serve to assist the two parties in the implementation 
of the new agreement, and would have an important symbolic significance as 
well ,  its creation would represent an additional demonstration of the move by 
the two countries away from an older concept of dealing with bilateral trade and 
related issues by confrontation and bargaining towards a concept of cooperative 
efforts to reach common solutions. 

For Canada, the work of such an independent Commission would have 
special advantages because, as demonstrated by the work of the 1JC, its 
operation would help adjust the imbalance in size between the two countries, and 
lessen the disadvantage often faced by Canada in dealing with bilateral issues 
through a process of negotiation with its larger partner. Moreover, the creation 
of such an independent Commission at this time would involve a new recognition 
of the large and complex pattern of cross-border trade and investment, which 
will doubtless become even larger and more complex as a result of the 
agreement; the large and substantial involvement of the interests of provinces 
and states; and the myriad of linkages between the private sectors in both 
countries. These conditions call for some special mechanisms for bilateral 
cooperation, beyond those traditionally provided by exchanges and linkages 
between the two federal governments. 

It could be argued that a joint independent commission of the kind proposed 
is needed whether or not it is created unàer a new Canada-U.S. trade agreement, 
or that such an institution should be created independently of a new bilateral 
trade agreement. Tbese possibilities could be pursued in the event that 
negotiations for a bilateral trade agreement become protracted or break down. 
But it seems preferable to embody provisions for the establishment and operation 
of a commission in the envisaged bilateral trade agreement, and link its principal 
functions to other exchanges of rights and obligations in the agreement. The 
provisions of the agreement covering the proposed commission would in this way 
become an important integral part of the new trade agreement and would 
provide an additional attraction for its adoption by the two countries, as well as 
providing additional assurances that its provisions would be respected on both 
sides. 

Functions of Commission 

The proposed Joint Trade Commission would function primarily as an 
investigative and advisory body, with an additional mandate to help resolve 
bilateral trade disputes, and with no supra-national or regulatory functions 
except, as suggested below, those that may be assigned to it unde r.  the future 
agreement in connection with the determination of injury to domestic producers 
under the "trade remedy" systems of the two countries. Its main tasks would be 
assigned to it under references which it would be given by the two federal 
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governments jointl^^, although provision might also be made in the agreement for
references to be sent to the Commission by a single party in exceptional

circumstances. The agreement might indicate the kinds of issues which the
Commission would be asked to investigate. These issues could be confined to
matters covered by the provisions of the agreement; preferably, they would
include a broader range of issues in trade and related areas, so as to enable the
Commission to investigate new issues outside the agreement as they emerge. In
response to a request by the two governments, the Commission would then
organize and carry out a process of collection of data, verification of facts and
impartial analysis, and submit its conclusions and recommendations to the two
governments.

The Joint Trade Commission inight also be given one or more "standing
references" by the two governments, which would assign to it responsibility for
the continued monitoring and reporting on developments in legislation, policies
and practices in the two countries in particular trade and related areas, for the
monitoring of private sector activities in particular areas, and for keeping under
review changes in the pattern of bilateral trade and related deveioprnents in
production and investment in the twp countries.

Thus, the Commission's primary role would be directed at the avoidance of
disputes in bilateral trade and related areas, and at helping the two countries
resolve them when they arose, rather than serving as an instrument for the
resolution of disputes. Nevertheless, it is proposed below that the agreement
might also provide for the Commission to perform a dispute resolution funcction.
in the event the two governments fto-n time to time wished it to perform such-a

role. In addition, it is proposed be'low that the agreement might assign to the
Commission a quasi-judicial, quasi;-regulatory function in connection with the
operation of the "trade remedy" systern of the two countries as these apply to

bilateral trade, i.e., those govérning the use of countervailling duties.
anti-dumping dulies and "safeguard" measures to limit impoets which are
determined to cause or threaten injury to domestic producers.

Structure of Commission

Following precedents establis^ed by the 1909 Boundary Waters Treaty and
the International 3oint Commission created by this Treaty, the proposed Joint
Trade Commission might be composed of six Commissioners, three appointed by
each federal government on the basis of their qualifications to deal with trade
and related issues, including both the economic and the legal aspects of these

issues. However, in the light of experience with the IJr, the Commissioners

should preferably be appointed for fixed periods of three to five years, with the

appointments staggered so as to avoid prolonged vacancies; as well, they would

all probably need to serve on a full-time basis, in the light of the volume of work
they might be expected to Derforrn. The Commission would doubtless need to be

headed by Canadian and Ù.S. co=chairmen and to maintain separate offices in
the two capitals, although considération might also be given to estalilishing at a
future date a single office at a, centre near the boundary. While this latter

arrangement would lend additional encouragement to a collegial approach in the

t
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Commission work, it would have the negative effect of removing the 
Commission from continuing, close contacts with federal governrnent 
departments and ministers responsible for trade and related issues; further, it 
might be difficult to agree on a suitable boundary area location. 

The co-chairmen, following the 11C precedent, would need to be authorized 
by the agreement tà appoint permanent professional and other staff, who could 
be relatively small in number but would need to be well qualified to deal with 
trade, economic and related legal issues. The main resources for conducting the 
Commission's work, however, and again following the 13C precedent, would be 
provided by a standing Joint Advisory Board. 

The members of such a standing Joint Advisory Board would consist of 
specialists appointed by the Commissioners and drawn from departments of the 
two federal governments, from provincial and state governments and the from 
private sector in the two countries. The Board need not be large in 
number--say, eighteen in total--but its membership should be balanced on the 
two sides and should be representative of the various functional. sectoral and 
geographic interests involved in the Canada-U.S. trade relationship. 

The joint Advisory Board would be assigned responsibility for investigating 
and analysing particular bilateral issues, as these are referred to the Commission 
by the governments, and advising the Commission on how these issues should be 
resolved, as well as on recommendations which it might make to the two parties. 
Examples of the kind of issues which the two governments might refer to the 
Commission, and which it would request its Board to investigate, could include 
patterns of bilateral trade in fish products, and domestic support programs for 
the fishing and processing industries of the two countries; issues surrounding 
production and bilateral trade in forest products; barriers to trade in certain 
agricultural sectors, such as the dairy sector, and related domestic support 
programs on each side; or measures taken by the two countries in response to 
subsidies by the European Economic Community on exports of grain. 

As suggested above, the Commission might also be given a "standing" 
reference to monitor and report on relevant legislative and policy developments 
in the two countries, as well as relevant developments in economic conditions, 
production and bilateral trade, in addition to periodic references to investigate 
particular bilateral trade and related issues. A general mandate of this kind 
would orobably require regular meetings of the Commission's Advisory Board, 
say, on a quarterly basis for a period of a week. These regular meetings would, 
in themselves, serve to ensure a continuing process of consultation within the 
Board among responsible officials at the federal and provincial/state levels and 
between them and private sector members. Like the Commission itself, the 
Advisory Board would presumably need to be headed by Canadian and U.S. 
co-chairmen either selected by the Board or chosen by the Commissioners. The 
Commission's staff in Ottawa and Washington could serve as a secretariat for the 
Board, and would need to be equipped to serve this particular function. 

In conducting investigations under references from the governments, the 
Commission should .be authorized by the agreement to order, if necessary, the 
production of documents from federal, provincial and state governments, and 
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possibly also information of a non-confidential nature from private sector 
sources. The agreement should also require the release and dissemination to the 
public of all reports by the Commission and its Advisory Board, and it should 
authorize the Commission to conduct public hearings on issues referred to it, so 
as to encourage additional public understanding and debate regarding them. 

As will be evident, the work of such an Advisory Board would be central to 
the operation of the proposed  Commission.  The contribution that such a body 
could rnake to the overall management of the Canada-U.S. trade relationship is 
brought out clearly in the following account by Maxwell Cohen of the role of 13C 
advisory boards of this kind, in a 1981 review of the DC: 

"...at the very heart  of the Commission's approach to its 
work has been the principle of common fact-finding by 
teams of experts chosen from the most competent 
members of the public services of both federal 
governments. the states, and the provinces. The mandate 
of these control boards... .has always been to operate as a 
single body with the same obligation to maintain a 
bi-national, unitary, and impartial perspective as the 
Commission itself. If the Commission has any claim to 
having made a contribution to the operational side of the 
functioning of international organizations, it is this 
determined approach ,to shared fact-finding by joint 
Canada-United States teams. 'Commanded' to obtain the 
facts, and to present their evaluations to the Commission, 
these teams try to ensure a non-national view of the data. 
Only in this setting can an authentic, impartial, 
bi-national perception evolve at the board level as it does 
at the Commission level itself. Facts are freely shared, 
and the 1:1• has the aLithority to order the production of 
documents from all gOvermrients, an authority it rarely 
has had to exercise. Although some compromises are 
made at the board level in order to achieve unanimity in 
their. ..reports, this sensitivity to national interests is a 
safeguard against the crude side of compromise, just as 
the high target of  impartial  dispute-settlement is the 
positive side of the same compromise, within both boards 
and the Commission itself. 

One further effect of this process has been the 
creation of a bi-national  pool of hundreds of public 
servants v..ho have learned to work together. Their 
expertise is shared in a bi-national forum, and this 
creates a mood and à fra-nework that allows the 13C to 
rely upon this approach to bi-nationalism." 19  

Judge Cohen also noted that from its creation to 1981 only two reports by 
its boards have divided along national lines, only four of the reports by the DC  to 
the governments had carried dissenting opinion, and only two of these were along 
national lines. Also he noted that more than three-quarters of the 
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recommendations by the OC arising from its investigative and advisory function
had been adopted by the governments in one form or another.20

There are of course well established precedents, both in Canada and the
United States, for the creation and operation of domestic, independent bodies
with mandates to investigate, report and advise governments on trade and other
issues. In Canada the Tariff Board, the Canadian Import Tribunal (formerly the
Anti-dumping Tribunal) and the Textile and Clothing Board are regularly
requested by the federal government, under relevant legislation, to advise on
sensitive issues in Canadian import policy. In the United States the International
Trade Commission performs similar functions. In both countries there is also a
long history of permanent bodies of this kind in other policy areas.

It is suggested that an Advisory Board of the kind proposed above would not
itself be charged with a basic research function, although its operations, by their
nature, would necessarily involve the generation of a good deal of data and

analysis. The Advisory Board, however, might be expected to identify issues and
areas where basic economic and legal research on issues of common concern is
needed, and to suggest where and in what manner such work might be pursued in
universities, by research institutes or elsewhere in the private sector.

The

Commission, with the advice of its Advisory Board, could then organize and
commission any needed independent research efforts, and would need to be given
the resources to have these undertaken.

If the Commission and its Advisory Board are to perform an effective and
credible function of investigating and advising on bilateral issues, it seems
important that they should operate as collegial bodies, and not along national

lines. The Commission should not become another body for bargaining and
negotiation, but rather for the tendering of impartial, objective advice on issues
in the bilateral trade relationship. This basic principle of collegiality should be
observed by the two governments in drafting the relevant provisions of the
agreement, in making appointments to the Commission, and in conducting their
business with it; for its part, the Commissioners would need to follaw this
principle in adopting procedures for their own work and the work of the .qdvisory
Board, and in conducting their day-to-day business. The success of the all-
important Advisory Board would depend, in large part, on the ability of its
members to serve not as representatives of the departments and organizations
from which they are drawn, but to pool their knowledge and talents in joint
efforts to deal with problems of common concern.

Dispute Resolution

The operation of an effective Canada-U.S. institution for joint fact-finding
and analysis along the lines proposed above could be expected to lessen bilateral
conflict over trade and related issues and foster a process for reaching common
solutions to bilateral conflicts where these arise. Moreover, the GATT rules and

procedures for dispute resolution would remain accessible to both countries
where disputes which fall within the scope of the GATT. However, as noted
above, several prominent legal and other authorities in Canada and the United
States have in recent years proposed the creation of more formal bilateral
arrangements for dispute resolution in trade areas as well as in other areas. The
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need for such arrangements is likely to be increased by the conclusion of a 
bilateral trade agreement which would establish a whole new set of rules 
governing cross-border trade and enlarge the body of rights and obligations 
between the two countries in trade and related areas. 

Traditionally, the most common method or resolving trade disputes 
between Canada and the United States has been through negotiation and direct 
consultation between the two federal governments although, as noted-earlier, the 
two countries have also made use of the GATT procedures to resolve several 
disputes. The two countries have generally been reluctant to make use of third 
party arbitration or refer their differences for settlement by independent 
judicial tribunals, and it appears that no disputes over trade matters have been 
settled by such means. It is relevant, in this connection, that Article X of the 
Boundary Waters Treaty provides a procedure for the arbitration by the I3C of 
"any question" in dispute between  the  two countries, which presumably could 
include disputes in trade and related areas. On the U.S. side, however, 
agreement to enter into binding arbitration by the 13C in each case would require 
the "advice and consent" of a two-thirds majority of the U.S. Senate. To date 
not one case has been presented to the 13C under Article X. 21  

It is suggested that it would not be necessary for the two governments to 
attempt to establish under the prospective trade agreement a process of 
arbitration which would raise difficult constitutional and legal issues in both 
countries, including difficulties on the Canadian side pertaining to 
federal-provincial jurisdiction. Rather, the trade agreement might establish 
within the framework of the Commission procedures analagous to those in GATT 
Article XXIII, involving the establishment from time to time, as the need may 
arise, of 3oint Dispute Panels composed of specialists, say three or five in 
number, appointed by the Commission in consultation with the two governments, 
to investigate and make recommendations regarding the resolution of particular 
disputes. As has been the experience in GATT, the successful operation of such 
procedures would of course involve the N.villingness of the two sides to make use 
of such procedures, to cooperate  n the selection of panels, and to respect the 
findings and recommendations ol the Joint Dispute Panels. 

:Joint  Injury Determinations 

Some of the most difficult bilateral trade issues, especially for Canada, 
arise from the application of anti-dumping, countervailing duty and "safeguard" 
import systems to cross-border 'trade. These have led to trade restrictive 
measures, or the threat of them, ,with serious consequences for production and 
trade. These systems probably now represent the most important barriers to 
cross-border trade; they increase the risk of exporting, discourage exporters and 
potential exporters from seeking new international markets, and can distort 
decisions on the location of investment. While their use may be quite compatible 
with the obligations of each country to the other under existing GATT rules, the 
threat of the imposition of import relief measures of this kind can lead to severe 
strains in bilateral relations and t‘z,  costly efforts by governments, as well as on 
the part of the exporters concerned, to head off their application. 
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From a Canadian perspective, the best outcome of the negotiations would
be agreement that neither side would in the future apply ant's-dumping duties,
coutervailing duties or safeguard measures on imports of goods and services from
the other country; and it is assumed that proposals of this kind will be pursued in
the negotiations. It may be unrealistic, however, to expect Congress to approve
arrangements which, in effect, would exempt Canadian exports from U.S. trade
remedy laws. On the Canadian side, as well, objections might well be raised
against proposals to exempt U.S. exports from Canadian anti-dumping,
countervailing duty and safeguards measures. Short of such exemptions,
however, the agreement could include a variety of other provisions which would
lessen the likelihood that these trade remedy systems would be applied to cross
border trade.

For one thing, it may be supposed that under conditions of free trade
opportunities for dumping would be reduced, and the threat of anti-dumping
duties on cross-border trade would be correspondingly minimized. Also, under a
new bilateral trade arrangement, it may be possible to reach understandings on
the use of permitted subsidy programs on eitber side, so as to limit the use of
countervailing measures. There may be other possibilities for agreeing on
definitions of dumping and subsidies, and on interpretations of domestic law in
these areas, including interpretations of injury to domestic producers, which
would help to reduce bilateral problems and conflicts. It may be more difficult,
however, to reduce by such means problems and conflicts arising from the use, or
threat of use, of safeguard import measures under the existing legislation of
either country. The existing bilateral "understanding" on the use by either
country of safeguard measures affecting exports from the other is valuable in
providing for advance consultations on the introduction of safeguard measures
affecting cross-border trade and in clarifying each country's rights to
compensation. It does not, however, limit the right of either country to apply
safeguard measures to bilateral trade.

In addition, there are particular features of the existing import relief
systems in both countries that might become subject to special rules under a
future Canada-U.S. trade agreement. These are the requirements and
procedures for the determination of injury to domestic producers. Under the
GATT rules, anti-dumping and countervailing duties, as well as safeguard
measures, may be applied only in circumstances where the imports of the
product concerned are causing, or threaten to cause, injury to domestic
producers. The relevant legislation in Canada and the United States sets out
elaborate, but not identical, procedures for arriving at such determinations. On
the U.S. side, this involves a process of public hearings and analysis by the quasi-
independent International Trade Commission. In Canada, investigations into
injury are conducted by the quasi-independent Canadian Import Tribunal and the
Textile and Clothing Board or, in the case of safeguard measures, the
government itself may in certain circumstances make its own determination as
to whether domestic producers are being injured by imports.

On both sides, a positive determination of injury relating to dumped or
subsidized imports leads automatically, with limited exceptions, to the
application of anti-dumping duties or countervailing duties on the imported goods
concerned. In the case of safeguard measures, however, the governments of both
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Canada. and the lJnitt^d States retâih a. good deal of discretion. A positive
deterrnihation of injury by the U.S. International Trade Commission may lead to
recomrrte ndations by it to the" President to restrict- imports of the products
concerned, but. the President has iiscretton as to arhether or not to impose
restrittions. Sirriilarlyt in Canada, the governmeht retalns the au th or1 ty over the
im.posrtion of safeguard measures v,rhi.ch may be recommended by the Canadran
Import 'Tribunal or the Textile and dothing Baard.

What is proposed here is'' that a new Canada-Q.$. trade agreement should
contain prbvisions which would fequirv in all cases a,joïnt determinatior+ of ini4rr. y
as scortiditidn for imposïrrg arrti-dumpingt co.ur4tervailing duties or safeguard
measures on exports o€; goods or services frvrrr one coqntry to the other. This
would involve the establishment of a3oint Irrjury, Panel drawn from the
International Tra^e Commission and "the Canadian Import Tribunal, which could
conduct public hearings. and -carryj out their own analysis of whether or not
exports of the producrt5 concerned from one. of the parties are causing or
threatening injury to producers in tCie other country; The trade agreement would
require.tha*. anti-dumping, countervâiling duties, or^safeguard rneasur.eF, could be
applied only when the joint panel câme forward with,a positive finding, of injury.
Following the preceden.ts in the âomestïc legislation of the two countriesr
determi nat'ions of. injury by. the J?ir)t ]njury Panel in regard to dumping and
countervailjng duty cases might be . °âinding" and autnina.tically lead #c. the
imposition of such duties on a definitive basis; on the, oihier hand, posi*.ive
detefrninations of' inaurv in regard to safeguard cases could be "adviso;y" and,.
could leave to the go^^^^Ynrnent concerned, as now is the case, the final decision
as to ^.rhe.ti^er to imposè safeguard i easures.

Tt is pfvposed that the agreement should provide for the est$hlish.men-L
withjn theframew.ork of the Joint ?rade Commission of such a Joint injurv Panel
and set out the procedures under hich it would operate.. The procciss . should
involve pubtic hearings by thiL-. Joint Pane] to which interested exl).arter^i,
importers and, nthers would be 1rvited; tnder procedufes analogous to those
fvllowed by the Canadian Import Trïbunal and the U.S. International, Ttade
Commission. Following its inve^tigation, the ]aint. Ranel would submit its
findirtigs and recornmendations to the Commission, which the Commission wouid
transmit, with its own cofnmerrts ar^d recorrtirnendatjons,.to the two gavernments.
By this process, the outcome of :thé investigations by the 3oint Panel would be
transiatéd irito findings And recommendations by the Joint Trade Cornmission`tn
the two governments.

The implementation of provision5 of this kind in a Mure -tfade agreement
would presumably require arnendrnents to existing lâws and procedur.es on -bvtYi
sides. For one thing, it would seern necessary to ass.ign to the Joint lnjuey Panel
exclusive responsibilïty for injury deferminations in roqard to import relief
measures affecting cross-border' trade, so as to svoïd the passibility of
-conflictirtig determinations by the U.S. International, Trade Commission or the
Canadiart Import TriW'nal. Also, there would presumably be a,need to i=slablish
firmly in dôrrxestic law the status and responsibilities of the joint _panel and the
kega! status of its déterminatio;s and rec€+mrnersdations. Arnendments to
dornestic U:S. ^ahd Canadian legïsl4tion of t:hi's kind, however, might meet with
less resistance than more arribitiops proposals to exempt goods in cross^horder
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trade from the application of import relief measures. Such amendments would 
be sought, moreover, in the context of a comprehensive new trade agreement 
with provisions for more Open bilateral trade and improved rules governing 
bilateral trade. Further, any necessary changes in domestic law to cover the 
establishment and operations of a joint injury panel v.rould preSurnably be part of 
a larger package of legislation in each country to implement the rie.v agreement. 

The Cart below shows the  structure of the Joint Trade Commission and its 
sub-bodies, as proposed above. 

STRUCTURE  OF 
 JOINT TRADE 'COMMISSION 

Joint Irjur-y Panel (4)1 

1. "rhe Commission vt.roulid maintain offices in Ottawa and Washington, %vith 
supporting professional and other staff who would serve the Commi5sion and 
would also serve as secretariats for the Advisory Board, the Injury Panel and 
Dispute Panel ,  

2. The Joint Advisory Board would be a standing body, and might consist of IS 
mernberS appointed ,by the Commission and drawn from officials from the 
two federal governments, provincial and state governments and the private 
sectors in the two countries. The ESciard would investigate and report to the 
Commission on issues referred to it by the two governments, under standing 
references or under specific references. 

3. Joint Dispute Panels could be establiShed when both governments agreed to 
refer a particular dispute tO the :oint l'rade Commission for reSolution; 
panels might Coniist of 3-3 members appointed by the Commission in 
consultation with the two governments. 

4. The joint Injury Panel, might consiit of four members, two drawn from the 
Canadian Import Tribunal and  two  from the U.S. International Trade 

Commission  with one of the Commissioners serving as :chairman on a 
rotational basis. 
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Form of Bilateral Trade Agreement-

The forrn of the agreement'is important frorn . a Canadian perspective for a

number of reason5. A basic C4r,a8ïan objective will be to ensure maximum
security of an agreement against future unilaterAl abrogation by actions of the
U.S Congress or the President, or the piecemeal whittling away of benefits to
Canada by subsequent U.-S. legislatiôn. A second objective will be to facïlitate
smooth ar7^d rapid aFPro^+al b}• Congréss of the agreement and any implemerrting
:legislation. A futher objective will The to minirrtiize controversy in Congre55 and
among the U.S. pub1^c which wouW inevitable lue.] parallel uncertainty and
controversy 1n G;anada. Fina.!ly;.the fofrn of the agreement shou ld be su ch that i t
will inspire confidence in the Cat3adiiin Parliamen#' and the puhlicx and also on
the U.5. side, with respect to its dûr`âbïllty and stabllity.

These objectives are best attained by casting the agreernent, on the U.S ..

side.,-in the for -n of an "executive agreement" rather than a treav, on condition
that the execitïve agreement is puriued under so-called "last-track" procedures,
as provided for in the 1974 Trade Aqt and the 1994 Trade and Tariff Act.

F= -Track Procedures

The fast-track procedures apply to Oxecutïve agreements, rather than
treaties,. and v,,ere ^ut, into. Place fôliov.+ing the Kennedy- Round speeifical1y to
facilitate the ratifïca'ior: bv Congress of trade agfL-ements. These procedures

were used effec.tively at the -C onclusinn of the Tokyo Round to secure

Congressiona'. 4^pPravai for the neû- GATT codes ane the results of the Tokvv,.

Round' , an^ also tQ ensùre t^e" adoption of the necessar^^ U.S. ^egs5latson to
irnpiernerst the ag-eernents entered into by the U.S. rtegatiators during the Tok^ro

Round. The prdcess wa5also used succesafully in 1984 to ap?rpv,e and

implement the bllateral t. ade agreement bq^tween the United States and lsrael.

it seems clear t`ia*. Linder exfsting U.S. legisiation, the executive branch has

authof'ity to launch, negatiate and conclude a trade agreement with Canada. ,but
only with the at?prova°1 of Congfess at various. stages in the process. The 1974

Trade Act granted iirrtited authoritv for the executive br,anch to negotiate and
conclude agreements on a biiaterâl or multilaterai basis covering non-tariff

measures The X984 Trade. and Tàri^i Nct extendcd th ]s authoritv to ^dver tarl€fs
as well, but only.ur+der bilateral agreements conCluded as a result of a reauest ^y
another country. In both cases, this authority, applies only to executive
agreements negotiated and concl+^dé# under fast-track procedures.

There are two essential feat u res of th e fast-track proce ss. One is - that t`)e-
executxve.branch must con su i.t hoth Hou ses oi Cortgri^s s jn adv an ce of and duririg.
the negotŸatïn.g stage. The secan - is :the obligation of Congress to take rapid
action to. approve or disapprove the outcome of the negotiations once the
agreerni^nt'has been ^igried, and ta adopt ^ any necessary irnplementing, legi^lalion

I
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without amendments or delay. Specifically, in the case of an agreement with 
Canada; 

The President must give advance notiCe to and consult with the 
Chairmen of the House Weys and  Mers  Committee and the Senate 
Finance Committee of his intention to conclude an agreement With 

Canada covering tariff and non-tariff rneasureS. 

Unless  the  chairmen of these Committees disapprove within a period 
of 60 days, the executive branch rnay proceed with the negotiations; 
thie Could involve the participation  of members of these committees 
or other members of the Congress as observers on the U.S. 
negotiatirig.tearn. 

• Following the conclusion of the negotiations, the Presideni would 
give Congress at least' 90 days' prior notice of his intention to enter 
into the agreement 1.vith Canada -  and during this period he must 
consult with 'the House Ways and Means Committee and the Senate 
Finance Committee, as well as other Congressional committees  iti 
jurisdiction over matters covered by the agreement; 'at the expiry of 

this period, the President would submit the agreement to both Houses 
of Congress, along with any draft legislation needed for its 
implementation. 

D The House and Senate committees concerned (principally the House 

Way5 and Means Committee and the Senate Finance Committee) 
must then report out within 45 days the necessary législatton to 
approve the agreement and implement it. 

• Within 11 days the tir.;ro Houses must approve or disapprove the 
agreement and the implementing legislation. 

• No amendments to the proposed legislation are permitted eit!-Ler 
_during the committee stage or on the.floor Of either House, and there 
are tirne limits on the debates22 . 

The use of the fast-track process thus expedites the ratification by 
Congress of trade agreements, and reduces the possibility that Congress might 
nOt aopràve of agreements entered into by the executive branch, as has happened 
several times in the pas'  to the ernbarassment of the executive branch and the 
other countries ccincernecl. Further, by associating key members of Congress 
with the negotiations, the' durability and stability of the agreement end the 
implementing legislation are better assured.  The  process does not guarantee 
against the subsequent adoption by Congress of leeslation which would conflict 
with U.S. obligations to Canada under the traçle agreement (these obligations 
would remain intact as a matter of international law) but the process redudes thé 
possibility of subsequent conflicting legislation being adopted. 

It might be argued that an agreement in the form of a "treaty" on the U.S. 
side, would carry gfeater prestige and autherity, and hence a higher level of 
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guarantee against subsequent abrogation, or against pieeerneaI erosion of its 
benefits to Canada. h Seems clear however, that a treaty carries no greater 
assurances in these respects than aniexecetive agreement Beth have the same 
force under the U.S. constitution  in terms of overriding state legislation and 
preVious federal legislation; furthernLiore, both may require the adeption by both 

• Houses of Congres of implementingl 1egislation 22. The executive agreereent has 
a further appel from the Canadian perspective, since'from the start thiS process 
requires the involvement of the Hou se of Representatives

' 
 whereas the treaty 

process invelves only the Senate. I 11: would seem essential that an agreement as 
important to -both .countries as a Canada-U.5.  trade agreement should carry the 
support and confidence of the HOL15 of Representatives. Mbreover, a treaty on 
the U.S. side requires the iladvice  and  consent" of -a two-thirds majoritY in the 
Senate, whereas an executive agreement requires the' approval of pnly a' simple 
majority. 

For all the above reasons, therefore, the outcome of future bilateral trade 
negotiations should be cast on the 'U.S. side, from the first, in the form ot an 
executive agreerrient pursued under last-track procedures. 

Summing it Up 

it is remarkable that thre have been so few Canada-United States 
institutiOnal arrangements concerned with trade and trade policy, considering 
'the massive scale, the compleXit) and the closeness of bilateral relationS in 
these areas. 

Since the second world war the General Agreement on  Tari ffs and Trade 
(GATT)›has served  as the basic traile agreement between Canada and the lini.ted 
States (as well as the trade agreement of both countries with other GATT 
members). supplemented by a relatively few purely bilateral arrangements 
governing cross-border trade, ineltâing the important Automotive Agreement. 

f 
A new Canada-United States ttrade agreement would supplement the GATT, 

as it applies to cross-border trade, :bin woUlid  no  t replace the GATT. 

A new bilateral trade agreement should be designed 41 to achieve a higher 
degree Of cross-border trade liberalization than IS likely to be achieved in the 
prospective  round of multilateral f GATT  negotiations; to establish new and 
improved rules governing cross-border trade beyond those likely te be agreed on 
a Multilateral basis in the prospective GATT negotiations; and -(c1 tq create new 
institutional arrangementS both beitween the two governments  andin theforrn of 
an independent Joint Trade Commission. 

The agreement should provide fôr a Ministerial level comrnittee consisting 
of the Canadian Minister of International Trade and the United States Trade 
RepresentatiVe, to help nsure cooperation between the two governments in 
implementing the agreement, interpreting its provisions and improving it in the 

light of changing circumstances. 



The proposed 7oinv Trade, CornmisSiort should be.built on the precedent of
the lortg-estahTished International loint Commission, The Cornm-ission ^uouid rior
be a negatiating body, but would be designed to ope rate in a C ollegial rnanner to
assist the two countries in irnplernenting the new agreement; and to assist
generally in the management of the b1lat'eral trade rei4tionship. The
Commission might cansist of six Commissioners with offices in rvttawa and

The Corn missïon. shouI d be authorized by the agreement.to establïsh and
appoint A 3oirrt Advisory Board consisting .of perhaps 19 qu al kf ied people drawn
from ^epartments of the two federat go+rerromentsF provincial and state
govesnments and the prjvate wtvrs in the two cou ntrie3, whv w ou 1d inve.s t:gate
and report' to the Commission on trade and çelatéd issues referred to it by the
two governrnents, under standing references and under sp!ecific references.

The Commission shou.ld be authortized to establïsh and appoint frorn ti.me to
time oint Dispute Panela to help resolve particular bilatera€ disputes ari5ing in
-trade and related. areas, when requested by the two governments; these panels
might consist of 3-5 .mèmbers, whose investigations and reports would be the
basls for recommendations to the two governments by the Commission regarding
the resolution of a hiiaterai dispute.

The Commission shbuld be authorized to establish and appoint i4 Joint
Injurÿ Pane!, &awn from the Canadian Import Tribunal and the United States
International Trade ComrnisaiOn, to investigate.^and repott'to the Cornrrf ïssion o r
irtjury to domestic producers in eïther country arising from imports from. the
other country in connection with the use of anti-dumping duties, countervailing
duties and safeguard import measures, as a basis for recdmmdrrdatiibns by the
Commission to the two . governments on the imposition of such rriep_.5ur.es on
aarticular imports of goods and services by one country frorn-the other.

On the United States.sid8, the trade agreement should be cast in the form
of an "executl ►+e agreement", approved by Congress along with any needed
iTnplernenting legislation in accordance with the T`fast;track" proceduFes under
the 1974 Trade Act and the 1984 Tr¢de•and Tariff Act.
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Rlterrii^tives If GATT Talks Fail" (Yeutef. CongeSsional Testimony),
Novernber 11, 1985.

2. This - accourt' of the k435 and 1I938 Canada-U.5 . trade agreements ï5 - dfawn
from L.T}. Wilgress Canada"s A+ roach to Trade h1e otiatï^ns. Montreal:

Private Planning Association lof Canada, 196Y, Pp; 9-13. For a recent

historical account ofI the #rée trade issue in Canada-United States
relations, see Simon S. Reisrrian, "The Issues of, Free ^ Trade" in {ed.)
Lëdw ard R. Fr ied and Phxiip .'H. Trez iseo i^.S.-Canad iarr E^onornie Relations:
Nexi Stev5', papers presented art a conferert^e at the 8r6okings Institution,
Washington D.C., April 19. i9$14.

3. An account of the Genera^ A^ree- errt on Tariffs and Trade and the trade
activsties.of other muftilaterai organizationsg from aCar^adian per^pe^tfve,
is jr, the author's Canada, the; TA^TT and ^1he, Znternaticnal Trade 5vsne--n.
Montreal: Institute for Research on Public Polïcy; 1.384.

4. The need fo,. effective me-chanisms for consultation was emphasized in the
1465 repoFt to the two gavernrnents by A.O.P. fieenev and Livingston T.
Merch:^nt. Canada and the United States; Princi le.s. for Partners`rïp. It.
was also emphas3zed in a Report of° the Standing Senate Comrrïittee

Foreign Aff airs. Canada4Urn:tèd States Relations: Volame 1, The
JnStit'itaonal Ffarneworkfor tr-k'e RelationShib, Ottawa: lrsfof-nation .C:anada..
19'5.

5. Mr. MacdoflaJd's proposal: is in "Enforcing the MTh Code5: A Proposas for a
Canad2-Llnirted State5 Joint Cbmmïssïori", John Ouinn, Pnïlip 51aytort,

(edït"ors.), Non.-Tarif f Barriers After the Tokvo 1:tovndt irtstitute; for

Rësearc}i on Public %iicy, Montreal, 19aT 5er^^tor Mi-Echell'^. hikl is in
5, 2^2^ dated 3anuary 27, -198++-, for an explanation of the proposal see the

statement by Sxrator -Mitche!l in Congressional -Rec^rd^Serate,

Januar}27, 19$4, p. S 299.

G; In 1979 the American Bar A^ss6ciation and the, Canadian Bar Association
adap-red a repo!'.t, which it s^nt: to the two gvrrernments; regarding third
party arbitration of bila*tira3 disputes, see . Americarr Bar Associatïon and
Gana'dian Bar Association;. Settlernent of imernational >']is utes 8etween
Cana da and th e United Sti tes, Segtem^er 10, 1.979. For a detailed
discussion of th i5 report and the issues involved, see Eric B. Wang-,
„Adjudication of Canada-^i]fli#ed States Dïsputes,'t in The Canadiart
Yearbook a# l^terrational Lak, Vol. XI}C; 1981, University of British
Coiumb ia Press;: Vancouver, B.C.

7. Maxwell Cohen, "Canada an d the U.S.--New Approaches to Un&adly
Quarrels" in Tnternational 'Pe^,s e^tï^+es. Ottawa. A+larch/Aari! 19S5.
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Report of  the Royal Commission on the Economic Union and rieveloorrent  
Prospects for Canada.  Ottawa: .  Minister of Supply and ServiceS, 1985; see 
especially VOlurne  One  Part 11, Section 6, "Free 'Trade with the United 
States". Valual:Fle contributions to an understanding Of Canada-U.5, trade 
policy issues and relationships were also made in the late -1950s  . by the 
report Of the  Royal  Commission on Canada's- Economic Prospects (the 
Cordon COrnrnission) and ;in several of the studies prepared for it notably 
the eudy by Irving Brécher and S.S. Reisman 'Canada-United States 
Economic Relations (1957). For a pre-war perspeCtive, see the landmark 
5tully by  W. Mackintosh The Economic Back round of Dominion  
Provincial  Relations, prepared for the Royal Commission on 
Dominion-Provincial Relations.  Ottawa  king's Printer, 1939. 

9. This more legalistic approach to trade policy, especially in the United 
States, has been analysed in several studies by Rodney,de C. Grey. Se  e his 
"The General Agreement After the Tokyo Round" in lohn Quinn and 
Philip Slayton, eds., Non-Tariff Barriers after the Tokyo Round. Montreai: 
Institute for Research on Public Policy, l932; Trade Policy in the 19Sqs: 
An 	 MOntreal:, C.D. Howe Institute, 
1931; and United States Trade .Pci_r  Leeislation;  A Canadian View. 
rviontreal; lnstitute for Research on Public Pcilicy, 1982. 

10. Since 1982 federal and provincial Ministers cOncerned . with international 
trade have met -togetl -ser on a regular basiS to ex change  view's on 
international trade policy issues and developments. While the disCussionS 

- generally cover a broad range of issues, Canada-U.3. trade negotiations 
have been at the to of the -agendas of recent meetings; the communique 
issued after the 'slay 1985 meeting in Vancouver stated it have been agreed 
that there is "en urgent need for a comprel-senSive agreement to e•ure and 
expand our access to the U.S. market" (Department of External Affairs, 
Communiqué,  May 29, 19$5). 

H. Special Joint Committee on Canadas Internationa/ Relation 'Interim  
Reiort,  Auest 23, 1985 One of the Committee's recommendations  '.as 

 that there be immediate bilateral trade discussions with the United States 
(p. 56); anoti -ser was that "the negotiatiOns include the formulation of ars 
effective mechanism for ôngoihg administration of any bilateral agreement 
or agreements, including the settlement Of disputes" (i:1 60). 

12. See note 8 above. 

13. Ontario Legislative Assembly, Select Cornmitte-e on Economic  AU airs, 
 Ontario Trade Review; Interim Report. Toronto; Queen's Park, October 

1985. The report ihcrudes a dissent by the New Democrat members of the 
Select Committee, 

14. The Macdonald Commission Report, on pages 350-357 of Volume One, 
contains a refreshing, contemporary perspective of the much-debated 
question of the impact on Canadian sovereignty and independence of a new 
trade agreement with the United States. 



su 

1 

31 - 

15. Report of the Royal Commission en the f. con9rnic Union and Developrneril 
Prospects  for Canada. Velüme. One,  po. 32.)-321. 

16. These excerpts arr frern  pages  •2122 of Volume of the Report of the 
Senate Standing Committee IDA Foreign Affairs, referred to in note 2 
above. 

17. Hines makes a strong case for focussing more narrowly and clearly 
departmental responsibility for the formulation and operation of Canadian 
trade policy, in his study Trade Policy 
Right?  Montreal: Institute for Research on Public , Policy, 1985. 

18. !Ns1otes 5 and .7 above. 

19. Maxwell Cohen, "The Commission from the inside", in Robert Spenser, John 
Kirton and 1.ç,im Richard Nossal, The International Joint  Commission 
'Seventy  Years nn. Centre for International Studies, University of Toronto, 
19S1, pp. -112-113. 

20. Ibid, note 	and p. ill. 

21. An historical account and analysis of methods of bilateral dispute 
settlement is contained in a section entitled "Canadian-United States 
Practice in Dispute Settlemen -", contained in the report by the American 
Bar  Association  and the Canadian Bar Assodiatieri refer'red to in  Ne  6 
above. 

22. The discussion in  ThiS  sec-tor  of the "fast track" procedures is drawn 
largely frern statements by sera] American participants at a conference 
held on April lq-2,1 , 1981 by  the.  Canada-U.S. Law institute in Cleveland. 
Ohio, on "The 'Legal. Aspects  of  Sectoral Integration Between Canada and 
the United States'. See Aleril V.'m. Weill,  The Case for a US.-Canada 
Free Trade Agreement" .  in. iCanada-11.S. LaW Journal,  Case Western 
Reserve Journal of International Law, Cleveland, Ohio, 1985, pp, 22.5-227. 

23. An unpublished memorandum prepared for the Canadian Government by a 
Washington legal firm contains:the following statement: 

"There are two principal ways in which the 
President rnav enter into an international agreement such 
as an ÉTA (free ïrade agreernerrC -- by treaty or  by 
"congressional-exetutive agreement."  U. S.  treaties and 
"congressional-executive, agreements"  have  equal status 
under both international  and  domestic law." 
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INSTITUTE DISCUSSION' PAPERS IN INTERN.ATIONAL ECONOMICS are 
issued iro -n tire to time ty'y the international Economics Program of the 
Institute for Research on Public Policy. 

The discussion papers series was inaugurated to disseminate nascent work 
on international economic topics sponsored by the Institute's International 
Economics Program. Papers are circulated to elicit constructive criticism and 
to stimulate discussion. This new series will complement the ESSAYS IN 
INTER N.ATIONAL ECONOMICS series of completed research monographs that is 
also sponsored by the International E.conomics Program. 

.Authors of discussion papers are completely free in developing each paper. 
Sponsorship by the Institute for Research on Public Policy implies neither 
approval nor disapproval of the ideas expressed. 

Papers in the series inclUde: 

8501 	"The World Economy 1984: 	Struggling after the Leader" by 
John M. Curtis• 

8502 	"Employment Dislocation Studies: An International Survey" by 
G.E. Salembier (JUly 1985) 

8503 	"Domestic Structural Adjustment Policies: A Comparative Survey" 
by G.E. Salembier,I (July 1985) 

850 4 	"Negotiating  Structural  Adjustment Internationally: Challenges for 
National Trade Policy" by C.E. Salembier (July 19851 

8505 	"Policy Research, on Canada-United States Relations: Symposium 
Report" by Janis poran (July 1985) 

8536 	"A Quantitative Assessment of the Costs and Benefits of the 
Footwear Import, Quota" by A.R. Moroz and G.E. Salembier (June  
19851 

857 	"Estimating, Export Credit Subsidies" by A.R. Moroz (August 1985 )  

8508 	"Approaches  and  Vlethodologies for Estimating Non-Tariff Barriers" 
by A.R. %ioroz (August 1985 )  

8509 	"Canada-Unitet! States Trade Relations: 	Bilateralism in a 
Multilateral Context" by John M. Curtis• • 

8510 	"Economic Efletts of Trade Liberalization with the USA: Evidence 
and Questions" by A.R. Moroz and Gregory 3. Meredith (September 
1985 )  

8511 	"Trade Investment, and Knowledge in Relation to Multilateral 
Enterprises: 	The Canadian Experience" by D.C. MacCharles 
(December 19851 

8512 	"World Grain Trade Financing: Past Patterns and Future Prospects' 
by David C:. Cole and Susan Horton (December 1985 )  

8601 	"Reflections on Canada-U.S. Relations in the Eighties" by Cari E. 
Beigie and John :M. Curtis (January 1986)  

8632 	"Canadas Direct Investment in Western Europe" by Talaat 
Abdel-Malek (January 1986)  

8633 	"Services and the General Agreement on Tariffs and Trade" by 
M.G. Clark (January 1986) 

8604 	"Institutional Provisions and Form of the Proposed Canada-United 
States Trade Agreement" by Frank Stone (April 1986) 

; 

• 	No longer available. Published in Canada Amont Nations 1984: A Time of 
Transition, edited by Brian W.  7àmlin and Maureen Molot. TToronto: 
James Lorimer, 19851, Chapter 5. 

•• No longer available . , Pub lished as "Bilateralism in a Multilateral World," 
International Perspectives  (March/AP*11 1985 )  254. 
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