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RIGHTS OF VEHICLES ON HIGHWAYS.

The judgment of the Second Divisional Court, Supreme Court,
Ontario, in Sercombe v. Vaughan comes as a surprise to the motor
truck community, but will be a great comfort to the municipalities
who haye hitherto built bridges without regard to the traffic of
the heavy motor cars which have recently come into use through-
out the Dominion. This decision is so far-reaching and important
as to demand more than passing notice. »

This case came on appeal from the judgment of Coatsworth,
J.J.C.C. York, who found in favour of the plaintiff for damages
in respect of an accident to his motor truck by falling through a
bridge on a public highway in the township of Vaughan. It is
provided by the Act to Regulate the Load of Vehicles operated on
Highways (6 Geo. V. c. 49) that no vehicle shall be operated upon
wheels, etc., in excess of a total weight of 12 tons. It is also
provided that the rate of speed shall not, as to vehicles of the
description of the one in question exceed 8 miles an hour. The
motor in question, with its load, was less than 12 tons, and the
rate of speed was less than 8 miles an hour. It is provided by
another section of the Act as follows: (Sec. 6) “No vehicle shall
have a greater width than 90 inches, except traction engines,
which may have a total width of 110 inches.” Any person who
contravenes any of the provisions of the Act is liable to a fine.
The width of the motor in question was 96 inches.

It was found by the learned Judge of the County Court as a
fact that the width of the motor had nothing to do with the
cause of the accident, which simply and solely resulted from the
bridge being too light in construction to carry the motor and its
load, which were not in excess of the statutory requirements. It
Wwas held by the Divisional Court, as appears by the note of the
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case in 15 O.W.N. page 410, “thut the extra width had, or might
have had, nothing to do with causing the accident, has no signifi-
cance. The truck should not have bean there at all. The plaintiff
smashed the defendant’s bridge unlawfully and should pay fc- it.
It was of no importance that the same thing might have happened
liad the plaintiff used a lawful instrument—the fact was that he
did not. The appeal should be ailowed with costs, the action
dismissed with costs, and the defendants should recover on the
counterclaim the sum necessary to replace the bridge, to be
agreed upon by the parties, or, in the absence of an agreement, on
a reference. The defendants should have their costs throughout
on the { ;unty Court scale.”

It was clear and there was no attempt to deny the fact, that
the bridge was not sufficiently strong to carry the weight allowed
by the statute. The accident was due entirely to the defendant’s
inguflicient highway, and if the motor had been 90 inches in
width instead of 56 the plaintiff was admitte 'y entitled to damage,
but as it was 86 inches in width he could n« .

It is also clear from the whole tenor of the statute, which, by
the way, is an Act “to regulate the load of vehicles operated on
highways,” that the intention of the Legislature was to have
bridges of sufficient strength to carry the heavy vehicular traffic
referred to throughout the Act. The statute gives no reason for
the limited width in section 6. The extra width of a vehicle had
nothing to do with the accident.

If the statute had required a certain style of lamp, would a
breach of such a provision excuse the municipality from not having
proper bridges? If not, it is difficult to sec how this extra width,
which had nothing to do with the sccident, was so important in
the mind of the learned Judge who delivered the judgment of the
Divisional Court. '

It may be remarked that section 6 is foreign to the subject
matter of the statute. What it means, or what it is intended to
provide for or against, is a mystery. The width of the truck has
manifestly nothing to do with the safety of the bridges. It is not
coupled with the previous section which refers to the weight of
the load, nor has it anything to do with the rate of speed. These
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provisions are clearly subjects which the statute was passed to
provide for in respect to the safety of bridges. There is no express
prohibition against the use of the highway by a truck 96 inches
wide, but there is a fine imposed on anyone using a truck of that
width. The learned Judge who delivered the judgment of the
Divisional Court in effect lays down the broad proposition that no
person, being a trespasser on a highway, has any right whatever,
and that the preseflce of this truck on the highway was a trespass.
Admitting for the moment that it was a trespass, was the truck
subject to destruction by the defendants? Its destruction was
the direct result of a breach of a statutory duty. The common
law as well as the above statute imposes upon the municipality
the obligation to provide bridges sufficient to carry loads not
exceeding statutory prohibition. The plaintiff was a wrong deer,
but does that make him a trespasser? .

There is authority for the proposition that even to a trespassel

there is a certain duty of protection: Diplock v. Canadian Northern
R. Co., 30 D.L.R. 240, 53 Can. 8.C.R. 376, affirming, 26 D.L.R.
544. In the U.S. case of Bourne v. Whitman, 209 Mass. 155,
35 L.R.A. (N.S.) 701, the Supreme Court of Massachusetts,
held that the breach of a statutory duty by a person using the
highway does not make him a trespasser, nor liable for injuries
not due to his breach of the statutory duty.
_ There are numerous cases in reference to rights and liabilities
in connection with the breach of statutory duties. Some of these
throw light on the case before us. We would refer to the following:
Davey v. London and S.W. Ry. Co., 12 Q.B.D. 70; GT.R. v.
McAlpine, 13 D.L.R. 618, 49 C.L.J. 665; Turgeen v. King, 51
S.C.R. 588; C.P.R. v. Frechette, 22 D.L.R. 356; Watkins v. Naval
Coll. (1912), A.C. 693; Smith v. G.T.R., 32 0.L.R. 380.

The result of these decisions may be summed up as follows:
Where a plaintiff is suing for damages occasioned by negligence
of s defendant, the breach of a statutory enactment, unless it
directly promotes or causes the danger of which the plaintiff
complains, does not constitute a defence to the plaintiff’s claim.
One. is rather relieved by the presence of authorities which go
to support what may be called the common sense view of the
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County Court, and not be compelled to accept as the law the
somewhat technical view taken by the Divisional Court.

The cases relied on in the judgment of the Divisional Court
do not appear to support the conclusion arrived at, and apart from
being distinguishable from the case to which they were applied,
are hardly in accord with the modern trend of decisions dealing
with the law of negligence. These cases are Goodison Thresher Co.
v. McNab, 44 Can. 8.C.R. 187, affirming the majority of the Court
of Appeal of Ontario, 19 O.L.R. 188; Roe v. Wellesley, 43 O.L.R.
214—a single Judge decision; and the Saskatchewan case of Etter
v. Saskatoon, 10 Sask. L.R. 415, 39 D.L.R. 1.

In Linstead v. Whitchurch, 36 O.L.R. 462, 30 D.L.R. 432, the
Goodison case was virtually repudiated and a diametrically opposite
view reached by the Court. It must be remembered that in the
Goodison case both Chief Justices of Ontario (Sir Charles Moss,
concurring with the trial Judge, Anglin, J.) and of Canada (Sir
Charles Fitzpatrick), together with Girouard J. and the present
Chief Justice of the Common Pleas (R. M. Meredith,) dissented.
Meredith, C.J.0., in the Linstead case, after carefully weighing the
reasoning in the Goodison case and its weight as a precedent,
came to the conclusion that “owing to the conflict of judicial
opinion in the (Goodison) case, the question presented in this
(Linstead) case should be treated as res integra.”

In view of the Linstead case, the Saskatchewan case of Etter v.
Saskatoon should hardly have any weight as a precedent, at
least so far as Ontario is concerned, apart from the fact that it
18 distinguishable, in that that case dealt with a statute which
expressly prohibited the vehicle “to be used or operated upon a
highway "’ unless it complied with the statutory requirements.

In Roe v. Wellesley the automobile, driven by an infant at a
great speed, dropped into a hole at the edge of a bridge forming
part of a highway. Latchford, J., said (and he might have made
it the basis of his decision, on the principle of causa causans, or
proximate cause, or ultimate negligence): “I desire to add that, in
my opinion, ne duty is cast upon a municipality to maintain its
roads in such repair that they shall be safe for automobiles driven
at the speed at which the plaintiffs were proceeding.” ’
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“The whole law of negligence in accident cases,” says Lord
Sumner, in delivering judgment in the B.C. Electric Ry. Co. v.
Loach (1916), 1 A.C. 719, 23 D.L.R. 4, “is now very well settled

and its application is plain enough. Many persons are
apt to think that, in a case of contributory negligence, the injured
man deserved to be hurt, but the question is not one of desert,
but of the cause legally responsible for theinjury. The inquiry is
a judicial inquiry. It does not always follow the historical method
and begin at the beginning. Very often it is more convenient to
begin at the end, that is, at the accident, and work back along the
line of events which led up to it. The object of the inquiry is to
fix upon some wrongdoer the responsibility for the wrongful act
which has caused the damage. It is in search not merely of a
causal agency, but of the responsible agent. When that has been
done, it is not necessary to pursue the matter into its origins; for
judicial purposes they are remote.”

This view seems to be followed in strong Amercian decisions
and is in entirely in accord with the trend of decisions in modern
negligence law. The Supreme Court of Delaware, in Lindsay v.
Cecchi, 3 Boyce 133, 35 L.R.A. (N.8.) 699, held that the failure
of an automobile driver to have the statutory license will not
render him liable for an injury in case of accident, unless such
failure had some causal relation to the injury.

Negligence of the municipality in such case would be pre-
sumed by the application of the well-known principle of res ipsa
loquitur. Kearney v. London, etc., R. Co. (1871), L.R. 6 Q.B. 759.
“The ‘defendants were under common law liability to keep the
bridge in safe condition for the public using the highway to pass
under it,” said the Court. This decision has been followed in the
State of New York, in the case of a building falling into the street.
““Buildings properly constructed do not fall without adequate
cause:” Mullen v. St. John (1874), 57 N.Y. 567, 569. See Pollock
on Torts, 9th ed., p. 533.

In Dick v. Vaughan, 3¢ D.L.R. 577, 39 O.L.R. 187, a similar
action was brought to recover damages because the plaintiff was
compelled to travel by another way owing to the insufficient
carrying power of the bridge. The action was dismissed because
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the dammages were held to be too remote, but the duty of the
mun’ ipality as to the safety of the bridge and its lisbility in the
event of accident, was not questioned, Meredith, C.J.C.P,,
remarking it to be one “owed as much to the beggar or foot, or
the driver of a coach and four, as to the plaintiff; and a duty
any one of them equally might have enforced by laying an informa.
tion against the municipality.”

We venture to think, the judgiaent of the County Court
was correct and should have been sustained.

THE CONTROL OF JUYVENILE COURTS.

It is cheaper and more hurnane to prevent crime than to
imprigon eriminale, and ono of the most beneficent developments
of the 20th century is the Juvenile Court. But if & Juvenile Court
is to be useful and do the work which it is intended to do, it is
absolutely necessary that it should be properly equipped, con-
ducted with dignity and decorum, and - 3ceive the support and
sympathetic trestment of the authorities which called it into
existence, and thet governmental authority to which it is
responsible. '

The disgraceful treatment of the Juvenile Court of the city of
Toronto, by the City Council, i8 a public scandal, and points to
the necessity of a radical change in the control of these Courts.
'The dignity and decorum of & Court cannot be maintained without
proper accommaodation, The accommodation provided by the
city for thig court-room has hitherto consisted of & space without
any ventilation or conveniences, walled off by canvas somewhere
in the roof of the City Hall. The Judge, all the officers of the
Court, the juvenile delinquents, and their parents all sit around
one large table. The financial appropriation made by the city
has been quite insufficient to provide an adequate and efficient
staff. To make matters worse, the Judge inherited a staff of
officials who were not subject to dismissal by him.

Recently the Judge found it necessary to recommend the dis-
missal of one of his subordinate officials, and his recommendsution
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was approved and acted upon by the Attorney-General. The
trouble appears 1o have started with a confliet of opinion as to
how the Court shiould be conducted, the Judge adopting the policy
that where the object is to cure, rather than to punish, frequent
remands are desirable to enable the Judge to keep in touch with
the delinquent.

It so bappened that this particular official was an ex-alderman,
and ex-aldermen have a great appreciation of the effectiveness of
“pull.” He openly stated that he would get even with the
Judge. But to get rid of a Judgs, who is appointed for life subject
to good behaviour, is not an eagy thing to do. An ally was
found in one of the aldermen at present sitting in the City Council.
A campaign of criticism and publicity was started, and then the
idea was conceived of holding a public investigation of the Court,
apparently with the design that the usefulness of the judge would
be 8o impaired by the newspaper headlines during the conduct of
this investigation that ultimately it might be necessary for the
authorities to find a substitute. Accordingly a resclution was
passed by the City Counecil calling upon the Attorney-General to
hold & public investigation. Of course, nothing happened.

The next n:ove of the City Council was on passing an appro-
priation to iustruct the treasurer to pay for only four months,

! they intimated to the Attorney-General that they would not
authorize any further expenditure until their demand for an
investigation bad been acceded to.

From time immemorial public respect for the Court has been
regarded as the foundation of Anglo-Saxon civilizaticn, and the
rule has always been scrupulously observed that nothing should
be done to lower respect for the courts. A Judge may be
impeeched for malfeasance, but we cansearch in vain for a precedent
for putting a Court of justice on the level of a municipal firehall
department. Democracy comes pretty near to Bolshevism when
the aldermen of a city like Toronto, in order to please & dis: nissed
official, try to force the Attorney-General of the Province to
break all records and do something which would be subversive of
good government,

It soon became apparent to manyv who were interested in the
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weifare of the children that the ussfulness of the Court would be
injured if these tactics of the wirepullers were permitted to cou
tinue; and so one of the best known and respected leaders of
social workers took up the matter and made an independent
investigation, collecting information from a pumber of persons
who have had actual experience in social work and have had
business dealings with the Court. Without exception, these
competent and unbiased persons upheld the policy of the Judge,
and are unanimous in their testimony of his fitness for the position.
They deplore the conditicns under which the Court has heen
conducted, and the totally inadequate support provided by the
city.

We are not so much interested in the personal element as with
the dunger and more important difficulty which ariges from dual
control. The morai is plain. - So long as the city authorities
pay the Judge, the ward politicians will want to have a finger in
his ple. The ordinary city alderman does not know anything
about social work, and he is not equipped to form an opinion as to
how a “wenile Court should be conducted. It is abegurd to
expect him to do so. On the tace of it, there would appear to be no
sufficient resson why the Provincial Government, who eontrol the
appointments of the Court, should not also pay the salaries.
The city is not called upon to provide funds for any other branch
of the adminigtration of justice. .

The lesson of this experience in the metropolitan city of
Ontaric may prove useful. All Juvenile Courts should, so far
as their maintenance and control are concerned, be in the same
position as any other Court of justice.

POWERS OF PROVINCIAL COMPANIES.

Although the decision of Masten, J., in Weyburn Towneite Co.
v. Honsberger, 43 O.L.R. 457, has been reversed by the Appellate
Division on the ground that the contract in question was in fact
made in Baskaichewan, and not in Ontario, as Masten, J., had
found, yet the Chief Justics of Ontario, with whom the majority
of the Court agreed, sts 28 thst he agreed with the eonclusion of

.
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Masten, J., that the plaintiff company by its Provincial incorpbra- _

ticn acquired a capacity to carry on its business beyond the
limits of the Province of Saskatchewan where it was incorporated;
and that the declaratory legisiation of 1917 (which is in similar
terms to the Ontario Provineial Act, 8 Geo. V, ¢. 36, 8. 6), could not
give validity to transactions entered into beyond the limits of the
Province of Saskatchewan before the passing of the Act. The
Appellate Division, however, does not express any opinion (nor
was it necessary that they should) as to the question whether it ig
possible for a Provincial Legislature to give any company incor-
porated under the Provincial law & capacity to scquire extra-
territorisl powers ab ezfra. On this question, as we pointed out
in a former article (anfe vol. 54, p. 379) both Meredith, C.J.C.P.,
and Masten, J,, have expressed opinions in the negative, and on
the other hand Lennox, J., and Ferguson, J.A., have expressed

" opinions to the contrary. What is the true legal aspect of 6 Geo. V.
e. 35, s. 6 and kindred enactments ig therefore still & matter of
doubt. :

CONTRACT TO LEND MONEY.

Sherwood v. Sheehy, 156 0.W.N. 67, recently before the Divisiona!
Court on appeal from the County Court of Peterborough wss an
action to recover damages for the alleged breach of a contract to
lend money. The action failed because in the opinion of the Court
the contract was to advance money a8 s building to be erected
by the defendant on the mortgaged land should progress: and,
a8 no building had been commenced, the Court beld that there
had been no breach. 1t may be useful to remeraber that a con-
tract to lend money is not one that can be specifically enforeed:
Western Wagon Co. v. West (1802) 1 Ch. 371; 66 1.7T.402. The
only remedy for breach of such contracts is by way of action for
damages and if no actual damage is proved the damages are
merely nominal: South African Terrdtories v. Wallington, 76 L.T.
520; AMennie v. Leitch, 8 Ont. 397, If damages are recovered for
the breach of such a contract, they are not 8o recovered by way
of loan. The measure of damages in such cases is not to be based
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on the inconveniense the pluintiff may suffer; but, is simply the
difference in the rats of interest the plaintiff was to pay the defend-
" ant and the rate at which he could get the money elsewhere at
the date of breach—sse per Willes, J., Fleicher v. Tayleur, 17
C.B. 21 '

CANADIAN BAR ASSOCIATICN.

It 'was the hope of the promoters of this Association Mat it
would exert a helpful influence in all matters connected with the
administration of justice throughout the Dominion. We are
glad to know that it has so proved its usefulness; but, for various
ressons, only to a limited extent. It will make for the advance-
ment of matters legal and judicial if its influence is felt in the
future to a greater extent than in the past.

Our attention is drawn to this subject by reading a report
of the action of the American Bar Association in connection with
Court Martial law in the United States. Prominent members
of the Association think that an investigation should be made to
give better results and remedy injustice in the adm nistration of
the law referred to, and action has been taken toward such an
investigation by the Association. It would appear also that this
investigation is to have the co-operation and assistance of the
army authorities.

The importance of this, so far as Canada is concerned, is that
it draws attention to the influence which the Canadian Bar
Association ought to have in public matters in which the adminis-
tration of justice is in question. We are not concerned in Court
Martial law, which is the matter at present under consideration
in the United States; but we desire to strengthen the hands of
those who are responaible for the conducet and development of our
Association in conneetion with such matters as it has already
taken up as part of its duties and responsibilities. In this con-
nection we may mention the following subjects:—The general
uniformity of laws throughout the Dominion, especially in
reference to company law, testamentary provisions and the admin~




CARADIAN BAR ASSOCIATION,

the appointment of Judges.

In former days party politics had less to do with judicial
maftters than they bave et preseat. In those days the Government
felt the same responsibility and the same duty in the selection
of the best men for Judges as does the Lord Chancellor of England
in the Mother Country. Thereareof course difficulties inthe way.
One is the inadquacy of salaries allowed to Superior Court Judges.
In the Province of Quebec Judges occupying positions much the
game as County Cuurt Judges in other Provineces are called Superior
Court Judges; so that the Quebec leaders would expect their
salaries to be incremsed because they are called Superior Comrt
Judges, whereas their duties in the great majority of cases covre-

spond more nearly to those who try Division Court cases. A

proper equalization of salaries would be par: of the duties of any
committee or commission which might be appointed through the
efforts of the Association whereon to found the necessary legisla-
tion, '

It goes without saying that action in comnection with such
matters should receive the best attention of the best men of the
Bar in Canada. Are they sufficiently patriotic, or sufficiently
alive to the responsibilities which fall ou them as leaders of the
Bar to give the time and attention that would be necessary to
produce results in the direction indicated?

It must be rememberced that the men most prominent in the
work of the American Law Association are leaders of the Bar
in the various States wiore they reside. They are busy men
whose time is very valuable; but they willingly give their time
and talents in the service of the country. Their only reward is
the esteent and admiration of their fellows in the profession, and

the respect of all who are i~ a position to apprecxate the value of

their self-imposed labours.
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istration of estates, divorce, dower, real property and convey, '
ancing, devolution of estates, etc., and, not the least impurtant-
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ONTARIO BAR ASSOCIATION.

The Ontario Bar Association held its Thirtsenth Annual
Meeting at Convoeation Hall, Osgoode Hall, Toronto, on Thursday
and Friday, February 20th and 21st, 1819.* A

Matters of far-reaching interest and importance were inoluded

‘ in the agenda. The reports of officers and committees for the
year 1018-1019 shewed the achievements of numerous useful
mesasures of law reform at the instance of the Association with ;
a residue of matters pending and not yvet completed, which will
engag. the attention of the Council of the Association. :

The retiring President, Mr. R. T. Harding, delivered a com- ;
prehensive address, raferring to the achievements of the Associa-
tion during the psst year and containing particular reference to
certain items, of which tne following may be mentioned as of
special interest both to the profession and to the general public:—

1. As to Soldiers’ Memorial:—The erection of a fitting memorial
at Osgoode Hall for the members of both Bench and Bar who have
been killed in action in the Great European War we have already
urged, and it has engaged the attention, both of the Benchers
of the Law Society and of the Ontario Bar Association. It is
in contemplation that the memorial will be of a character indicative

8o far as possible of the gigantic saciifice which has been made
by the members of the profession for the eause of liberty and
justice, the maintenance of which has, within the past four years,
involved loss of life, destruction of property and other losses and
sufferings to a degrec unprecedented in the world’s history, It is
expected that recommendations will be dealt with very shortly
leading to the achievement of this object. '

We notice that the Law Society of England at its last meeting
took action of a gimilar character. The objects to be carried out
being, (1) the erection of a Memorial in the Law Society’s Hall;
(2) the compilation of a record of service; and (3) the establish-
ment of a relief fund for solicitors and articled clerks and the

TR

*We are indebted for the matter of this excelleni summary of the pro-
ceedings to Mr. A, A. Macdonald, the very efficiont Recording SBecrstary of
‘the Association.
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families and dependents of those who have been killed. The
whole scheme to be a national one.

It is pertinent to set out at this point the fact which was made
public to the meeting that-in the Province of Ontario nearly six
hundred barristers, solicitors and students have been with the
Colours, and the Military Service Act was responsible for less than
three per cent. of that number.

2. Reforms and improvements in the administration of jus-
tice:—Suggestions along this line include the increased remunera-
tion for Supreme Court Judges throughout the Province; abolition
of the office of Junior County Court Judge, except in large centres;
the designation of a Supreme Court Judge to sit permanently in
Weekly Court so as to make for greater uniformity of practice;
a central Criminal Court, at Toronto, to be presided over by a
Judge of Supreme Court rank, to try all criminal cases; and
specialization of cases so that each case might be tried by a Judge
of special experience and training in the particular branch of law
and practice involved in the case.

The above matters have been deliberated upon and interviews
have been held with a view to these reforms being brought to pass,
and it is the hope of the Association that some, or all of them, may
be realized at an early date.

At the Friday morning session, Dr. John Hoskin, K.C., Treas-
urer of the Law Society of Upper Canada, addressed the meeting
in a witty and impromptu speech that was well received.

Dr. Hoskin referred in particular and with great pride to his
experience while Chairman of the Discipline Committee for over
twenty years, during which time he discovered with surprise how
few of the members of the Bar have strayed in their dealings with
their clients or otherwise from the path of strict moral rectitude,
“particularly,” as the learned gentleman expressed it, “in view
of all the rascality which some of their clients pour into their ears.”

Hon. Mr. Justice Lennox addressed the meeting in the interests
of the returned soldiers who are students or members of the
profession, and spoke upon the desirability of vacation schools
being held, with special lectures, for the benefit of those members
of the profession, particularly, who, owing to long absence on
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active service, have gotten out of touch with matters of practice
and procedure, and have failed to keep abreast with the other
changes in substantive law, without a full knowledge of which
they could not with safety, either to themselves or to their clients,
resume the practice of their profession. This is a matter for
‘which there has finally, through the good offices of the Benchers
of the Law Society, been adequate provision made; and, during the
forthcoming summer, special lectures will be delivered at Osgoode
Hall to meet this need.

Several other interesting addresses were also delivered. Hon.
Mr. Justice Riddell read an instructive paper on the J udge in the
Parliament of Upper Canada. Hon, Mr. Justice Craig, one of the
Supreme Court Judges of the Yukon, read a paper, which was
listened to with a great deal of interest, on the introduction of
law in the Yukon. Mr. Henry R. Rathbone, counsellor-at-law
of Chicago, Illinois, Mr. John Lord O’Brien, Assistant to the
Attorney-General of the United States at Washington, and
Captain Adolp Moilhut, a veteran of the famous 22nd Battalion,
and who represented the Quebec Bar Association, were three of
the special guests of the Association.

Mr. Rathbone delivered an eloquent address at the Friday
afternoon session, when he told of the war work of the Chicago
Bar Association, with particular reference to “The Draft Act,”
Where lawyers were needed, lawyers were sent to man the Exemp-
tion and Appeal Boards, and a resolution was passed by the
Association making it absolutely impossible for a lawyer to make
a single cent out of any of the war work he did. The Association
was divided into four divisions, The first division provided
assistance to the Federa] Government in bringing to justice those
engaged in enemy propaganda. The second division looked
after the interests of those lawyers who had left their practices
to go and fight, and the third division looked after their dependents.
The fourth division supplied speakers from amongst the members
of the Bar for all kinds of patriotic propaganda.

Another feature of Mr. Rathbone’s most interesting address
was the almost unqualified success which has attended the elective
judiciary system. His remarks were such as to afford food’for a
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great deal of thought and possibly further action inregard to the fill-
ing of the ranksof the judiciary in this country infuture generations.

Mr. O'Brien spoke of his experiences while in charge of the
espionage cases, under the Departmnet of the Attorney-General
of the United States, remarking that all cases were tried in open
Court, 83 in peace time, and pointing out further that the entry
of the United States into the war rendered necessary the passing
of legislation, new in its entirety, for the protection of the country
from the work of alien enemies, both within and without. The
Internment Statute, which had been used first in the unsettled
days of 1798, Mr. O'Brien said, was found to be of the utmost
assistance. That statute had been used to some extent in the
days of 1812, but had since Leen forgotten. The Germans had
forgottenit, but, the day after the United Stater entered the war, the
Germans, as well as the Americans, learned aboutit. Some seventy
German spies disappesaring in internment eamps are to its eredit.

Captain Adolp Moilhut, a Montreal lawyer, a veteran of the
famous 22nd Battalion, mentioned that, out of the Bar of Montreal
seventy member: bad enlisted. He also spoke with interest of
various experiences at the I'ront, stating amongst other things that
1t wes not generally known that it had been at the request of themine-
owners of France that the Canadians had been held at Passchendaele.

The annual meeting was brought to a elose on the evening of
Friday, February the 2lst, with a large banquet at the King
Tdward Hotel, which was thorough!y enjoyed by all. It mariked
the beginning of a new international era for lawyers, and had &
special charm by reason of the presence of some forty or ffty
member of the Buffalo Bar Association.

The officers elected for the ensuing year were as follows:—
Honorary presidert. Hon. N. W. Rowell, X.C., Toronto; presi~
dent, N. B. Gash, X.C., Toronto; vice-presidents, Col. W. .
Ponton, K.C.; Belleville, Col. R. J. Maclennan, Toronto, J. H.
Rodd, Windsor; treasurer, C. I, Ritchie, Toronto; recording
secretary, A. A. Macdonald, Toronto; corresponding secretary,
Z. Gallagher, Toronto; historian and archivist, W. 3. Herrington,
Napanee; executive committee (residing in Torouto), J. A.
MceAndrew, A. J. Russell Snow, K.C.,J. H. 8pence, Frank Denton,
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K.C., Daniel Urquhart, W. K. Murphy, Gideon Grant; (out of
town), F. D. Kerr, Peterbrough; J. S. Daywvis, Smithville, and
W. S. Ormiston, Uxbridge.

CHANGE OF TIME.

The so-called “Daylight Saving” scheme has met with
rather a rebuff owing to the opposition of the rural population.
In cities and towns it met last year with general approval, and if
the question had been left to them they would probably have
given an unanimous vote in favour of the renewal of the Act, but
the opposition of the farmers was so strong that the Government
could not withstand the pressure. The result is, that while many
cities and towns and the railways and banks have put on their
clocks an hour, the farmers will be carrying on their business
according to standard time. A certain amount of confusion
In a variety of ways has arisen. One would imagine that the
farmers must think that the passage of the proposed Act would
compel all farmers to begin work an hour earlier than they wanted
to do; whereas the Act would have no such effect; and if the
farmers did not wish to get up an hour earlier, all they had to do
was to arrange to get up an hour later than the nominal time,
and from April to October get up, say, at six instead of at five.

It is surprising how people are led away by foolish clamour.
We are no better in thig respect than our forefathers, many of
whom, when the change was made in 1752 from the old style to
the new style, and as a necessary consequence eleven days were
dropped from the calendar and September 2nd, 1752, was followed
by September 14th, set up the cry “give us back our eleven days”!
We heard of a farmer in a back township of Ontario who, when the
Daylight Saving Act was first introduced, fiercely denounced
Mr. Borden for assuming that he had power greater than the
Almighty by passing a law affecting the rising of the sun! As we
write there is an amusing and exasperating muddle in Courts and
legal offices; Judges and officials at loggerheads; clocks being put
on an hour, then back again, etc., and the world’s spirit of unrest
has invaded even the staid and dignified precincts of halls of
justice. ‘
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REVIEW OF CURRENT ENGLISH CASES.

(Registered in accordance with the Copyright Act.)

Berrine — PLACE USED FOR BETTING — CLUB — BETS MADE
BETWEEN MEMBERS ONLY—MEMBERS ACTING AS BOOK-
MAKERS— ‘BETTING WITH PERSONS RESORTING THERETO—
BerrinGg AcT, 1853 (16-19 Vicr. ¢. 119) ss. 1, 3—(Cr. CopE
8. 227 as AMENDED 1910 (D.), c. 10, 8. 1).

Jackson v. Roth (1919) 1 K.B. 102. This was a case stated
by a magistrate. The defendants were prosecuted for an offence
against the Betting Act, 1853, ss. 1, 3 (see Cr. Code, s. 227, as
amended by 1910 (D.), c. 10, s. 1). The facts were that the defend-
ants were members of a social club in whose premises a place was
set apart and used for the purpose of betting on horse races by
members of the club with each other, and to the place in question
the defendants had resorted and betted with each other. The
club was a bona fide social club and non-members were not know-
ingly admitted thereto. The magistrate had ‘held that no case
had been made out by the prosecutor, but a Divisional Court
(Darling and Avory, JJ.) held that as a soc al club and for social
purposes the club was a legitimate place of meeting, but that it
was illegitimately used for the purpose of betting, and in resorting
thereto for the purpose of betting the defendants committed a
breach of the Betting Act and should have been convicted, and the
case was accordingly remitted to the magistrate.

COPYRIGH’I‘ —— ASSIGNMENT — ASSIGNMENT OVER — ROYALTIES
—LIABILITY OF SECOND ASSIGNEE—CHARGE—YVENDOR’S LIEN.

Barker v. Stickney (1919) 1 K.B. 121. This was an appeal
from the decision of McCardie, J. (1918) 2 K.B. 356, noted ante
P. 25. The case was whether or not an assignee of a copyright,
taking from an assignor who was under obligation to pay royalties,
Was also bound to pay the royalties, he having entered into no
express obligation so to do. McCardie, J., held that he was not
liable, and the Court of Appeal (Bankes, Warrington, and Scrutton,
LJJ.) have now affirmed his decision. The rules which Mc-
Ardie, J., stated, as governing the question of the reservation of a
vendor’s lien, were not, however, approved.
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MaND aMUS—PUBLIC AUTHORITIES PROTECTION Acr, 1893 (56 &
57 Vicr. c. 61) 5. 1—(R.8.0. c. 89, s. 13)—LmiTaTION,

The King v. Port of London (1919) 1 K.B. 176. This case may
be briefly noticed for the fact that the Court of Appeal (Bankes,
‘Warrington, and Scrutton, L.JJ.) express a strong opinion,
although they do not actually decide, that an application for a
brerogative writ of mandamus is not within the six months’ limjta-
tion preseribed by the Public Authorities Protection Act, s. 1.
(R.8.0., ¢. 89, 5. 13).

INsURANCE (MARINE)~—PROFIT oN CHARTERPARTY—W AR RISKS—-
CAPTURE oOF VESSEL—CONSTRUCTIVE TOTAL LOSS—SUBSE-~
QUENT RECOVERY OF SHIP AND CARGO BY OWNERS—NoOTICE oF
ABANDONMENT.

Boura v. Townend (1919) 1 K.B. 189. This was an action on g
policy of insurance on profit on charterparty. The vessel was
chartered by the plaintiffs to carry a cargo of jute from Calcutta
to Valencia in Spain. The plaintiffs valued their profit on the

SO a8 to arrive there the first week in December, 1917. She was
not heard of after leaving Delagoa Bay on November 4, 1917,
until February 27, 1918, when news arrived in England that the
vessel was stranded on the coast of Denmark. It was then
learnt that she had been captured in the Indian Ocean on her way

structive loss of steamer only from Delagoa Bay, via Colombo, to
Calcutta and until sailed; and wag against marine and war risks
including capture by enemies of Great Britain, but, excluding all
claims arising from delay. And the plaintiff claimed ag for a
total constructive loss of the venture. No notice of constructive
total loss was given to the defendants. Roche, J., who tried the
action, held that the plaintiffs were entitled to recover: that the
capture of the vessel constituted g total constructive loss, and that
it was not necessary that notice should have been given. He held
that the fact that the vessel was ultimately 1ecovered did not
enable the defendants to rely on the clause in the policy excluding
all claims arising from delay. He accordingly gave judgment
for the plaintiffs for the amount claimed with costs,
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SALE oF aoops—C.LF. CONTRACT—P AYMENT ON PRODUCTION OF
SRIPPING DOCUMENTS—LO8% OF GOOD3 BEFCRE TENDER OF
DOCUMENTS—EKNOWLEDGE OF VENDORS~—POLICY OF INSUR-
ANCE COVERING OTHER GOODS~—VALIDITY OF TENDER-—NON-
COMPLIANCE WITH TEKMS OF CONTRACT.

Manbre Saccharine Co. v. Corn Products Co. (1919) 1 K.B. 198.
This was an action to recover damages for the breach of two
e.i.f. contracts for the sale of geods, in which some nice points of
law are discussed: (1) Can a buyer under a c.i.f. contract refuse to
pay the confract price on tende: of the necssscry documents,
because, prior to the tender, the goods have bheen lost to the
knowledge of the vendor? MecArdie, J., who tried the action,
onswors this question in the negative and holds that a contract
of -that description is virtually a contract to pay on tender of the
documents. (2) It then became necessary to decide whether the
tender of documents which had been made was sufficient: and
as it appeared that the insurance cffected by the seller did not
cover solely the goods in question but also other goods in which
the buyvers were not interested, the learned Judge held that this
was not a sufficient, compliance with the contract. (3) There was
still o further point, the contract was for starch in 280 lbs. bags.
The goods shipped were in 220 Ibs. and 140 1hs. begs; and it was
held that this also was not a compliance with the contract. Judg-
ment was therefore given in favour of the plaintiffs.

MASTER AND SERVANT ~— CONTRACT OF SERVICE — SERVANT
AUTHORIZED TO RECEIVE “TIPS”—WRONGFUL DISMISEAL-—
MEASURE OF DAMAGES.

Manubens v, Leon (1919) 1 K.B. 208. This was an action
by a servant to rccover damages for a wrongful dismissal. By I
the terms of the contract the plaintiff was to receive 30s. per
week wages and to be authorized also to receive ‘“‘tips’ from
plaintifi’s customers, which had amounted to 30s. per week.
The plaintiff was wrongfully dismissed. The defendant paid into
Court a week's wages in lieu of notice, hut the plaintiff also claimed :
an allowance in respect of the loss of “tips.” This the County
Court Judge disallowed, but a Divisional Court (Lush and Bail-
hache, JJ.) held that the plaintiff was entitled to an additions;
5a. in respect of the loss of " tips.”
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MASTEF AND SERVANT-—MONTH’S NOTICE BY SERVANT—WRONG-
FUL DISMISSAL DURING CURRENCY OF NOTICE—MEASURE OF
DAMAGES—LOSS OF BOARD AND LODGING.

Lindsay v. Queen’s Hotel Co. (1919) I K.B. 212. This also
was an action by a servant to recover damages for wrongful
dismissal. In this case the servant had given a month’s notice
of leaving. But six days before the month had expired the
defendants wrongfully dismissed her. The County Court Judge
allowed the plaintiff wages up to the time she would have left,
and also an extra moath’s wages for dismissal without notice.
On appeal by the defendants a Divisional Court held that although
a master is entitled to dismiss a servant without notice on payment
of & month’s -vages, that that was not the measure of damages
in this case, but that it was merety the actual loss which the
plaintiff had sufferad, which the Court held was simply her wages
for the six daye ~»d alsy an allowance for board and lodging for
that period.

Rammway — TRAVELLING WITHOUT PAYING FARE-— INTENT TO
AVOID PAYMENT OF FARE—PURCHASE OF NON-TRANSFERABLE
TICKET FROM ANOTHER PASSENGER—(R.S.C., ¢. 37, a. 281).

Reynolds v. Beasley (1919) 1 K.B. 215. 'This was a ease
stated by a magistrate. The defendant was summoned for
breach of the Regulation of Raillways Act, 1889, which provides
that if any person travels or attempts to travel on a railway
without having paid his fare, and with intent to avoid payment
thereof . . . he shall be liable on conviction to a fine. The
defendant had purchased a non-transferable ticket “oom. another
passenger which he tendered to the collector. The Justices were
of opinion that ao intention to avoid payment of fare had been
disclosed; but a Divisional Court (Darling, Coleridge and Shear-
man, JJ.) held that the defendant hud no right to travel on the
non-transferable ticket, and was guilty of a breach of the Act.
See R.S.CC., . 37, 5. 281.

MeDic . MAN — MEDICAL.  ASSOCIATION — INTERFERENCE BY
ABBOCIATION WITH PRACTICE OF A PROFESSBION—UNLAWFUL
MEANS — THREATS ——Bovcorr—DEFAM ATION—C ORPORATION
—M ALICE—R ESPRAINT OF TRADE.

Pratt v. British Medical Association (1919) 1 K.B. 244, This
was an imposiant vase and one deserving of careful consideration.
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The plaintiffs were medical men and had accepted appointments
in the Coventry Provident Dispensary, an association formed
for securing medical attendance for its members and their families.
The members paid an annual fee of 4s., and the income of the Dis-
pensary was about £4,000, one-half of which was expended in
drugs, and payment of skilled dispensers, and the balance in
payment of doctors on the medical staff. The Medical Associa-
tion was an association of doctors having branches in Coventry
and elsewhere. The members in Coventry appear to have con-
ceived that there was something unprofessional on the part of the
plainiiffs in being connected with the Dispensary, and with a view
to compel them to disassociate themselves therefrom, the Medical
Association published defamatory statements concerning the
plaintiffs and caused them to be boycotted by. the other members
of the profession in Coventry and elsewhere. The action was
brought to recover damages for conspiracy, slander and libel.
The defendants did nct offer any justification or defence of their
defamatory statements, but the Medical Association asserted a
legal right to boycott the plaintiffs and accepted responsibility
for the acts of the various divisions of the Association concerned
in the boycott and for threats of its officials and agents. MecArdie,
J., who tried the action,in a very elaborate judgment discussed
the rights of the parties, and came to the conclusion, that there
being no substantial ground for saying that the acts of the plain-
tiffs were unprofessional or contrary to the honour of the pro-
fession, the conduct of the Medical Association and its various
divisions and officials was wholly unwarranted and an unlawful
interference with the plaintiffs in the practice of their profession,
and he gave a judgment for very substantial sums in favour of
th- respective plaintiffs.

SHIP REQUISITIONED BY ADMIRALTY -~ SALVAGE SERVICES PER-
FOEMED BY VESSEL REQUISITIONED—RIGHT T0 BALVAGE—
“Suir BrLongING To His Maigsty ' —MERCHANT SHIPPING
Act, 1894 (57-58 vior. ¢, 60), 8. 557 —MERCHANT SHIPPING
Acr, 1916 (6-7 GEo. 5, ¢. 41), 8. 1.

Admiralty Commissioners v. Page (1919) 1 K.B. 299, This
was an appeal from the decision of Bailhache, J. (1918) 2 K.B. 447
(noted ante p. 27), and the Court of Appeal (Eady, M.R., and
Duke, J.A., and Eve, J.) have affirmed the judgment.
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Reports and Motes of Cases.

Province of Britishb Columbia.

COURT OF APPEAL,

Brown’s TravELLING BUREAU v. TAYLOR.
Macdonald, C.J.A., Martin, McPhilips, J.J.A.] [44 D.L.R. 204.

Insurance—Undertaking to have policy ready at a certain fime—
Agent staying hand of company—~Policy not ready—Liability

Jor premium,

An insurance agent who undertakes to have an insurance
policy ready at a ceriain date, and, by an unauthorized departure
from the terms of the application, stays the hand of the insurance
company so thet the contract is not concluded or the policy issued
until after the date agreed upon, cannot recover the imsurance
premium from the insured.

Sir Charles H. Tupper, K.C., for appellant. Martin, K.C., for
respondent.

ANNOTATION TAKEN FrOM 44 D.L.R.

Whast is the Ezact Moment of the Inception of & Contract of Insurance
By F. J. Lavenry, K.C,, Montresl. Author of “Insurance Law of Canada.”

This judgment appesrs to be based partly on the issue of fact a8 to what
was the agresment between the parties, and partly om the finding in law
that the policy did not cover the respondent when he went aboard his ship
st Montreal on the 2nd June.

The question of the exact moment of the inception of a contrast of
insurance has given rise to a number of important decisions; the latest is
that of the House of Lords in 1918, Allis-Chalmers Co. v. Fidelity & Deposit
Co. of Maryland, 114 L.T.R. 433. Plaintiffs had requested a bond guaran-
toeing them againgt loss through the dishonesty of their Paris menager to
be in force “from imsusnce’; in terms the bond recited that it eovered
plaintifis from March 8, 1812, to March 7, 1813; it was executed on March 8,
and immedistely tendered to plaintiffs, but as their manager was absent, it
was arranged to stand over to his return, which ocourred on April 18, on
which date he paid the premium. The Paris manager had disappesred on
April 13, and by the 18th plaintiffs suspected that he might have shsconded,
Th-v later claimed for defaleations oveurring before April 18, but their aotion
wag dismissed on the grounds that they had concealed materisl facts, and
that the contract was not completed until April 18,
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Loreburn, L.J., found that the parties had never besn ad idem on the

subject of the exact premium to be paid, and there was no evidence that

the othar terms of the poliay were ever agreed to by the insured, or that he
had ever agreed to take the usual form, whatsoever it might be.

The Supreme Court of Canada dealt with a similar question in Donovan
v. Brcelaior Life Imsurance Co. (1916), 31 D.L.R. 113, 53 Csn. S.CR. 539,
and held that thers was not & completed contract of insurance between the
company and the insured at the time of his death, inasmuch as the condition
in the policy as to its delivery and surrender of the receipt during the lifetime
and continued good health of the insured was not complied with. In thia
case the application stated the insured’'s age az 64, and the doctor's report
ag 85; the premium was peid and the policy written on the basia of the age
being 64, and it was sent to the agent with instructions to reconcile the dis-
crepancy. He ascertained that the age should have been $5 and obtained
from insured the additional premium; & new policy was prepared and sent
to the agent, who did not deliver it on learning that the insured was ill; she
died & few days later.

The court distinguished Norih American Lifs Insurance Co. v, Flson
(1803}, 33 Can. B.C.R. 883, on the ground that in ths Donovan cuse, the
policy was sent to the company’s agent not for unconditional delivery as in
the Elson case, but to be delivered only upon the conditions stated in the
letter from the company to their agent referring to it.

The facts of the Klson case were that the policy provided that it would
not be in force until the first premium had been psid and accepted and the
recaipt delivered; the policy purported to be signed on September 27, 1894,
and to cover insured until October 5, 1895; it was sent to the company’s
agent at Winnipeg on Ssptember 27, and forwarded by him to the insured,
who received it on October 7; he diad on September 30, 1887; it was held
that the contract of insurance was cowploted on September 27, 1894, and
that it had been in force 3 full years when insured died.

In the United States we find a cnse of McMaster v. New York Eife Ins.
Co., (1801) 183 U.L.R. %5, in which ths Circuit Court of Appeals held that the
policy was not in force till the date of ita exsecution, December 18, 1893,
although i% recited that the annusl premium was to be paid on December
12 in each succeeding year; it wes delivered and the first premium paid on
December 26, 1803, and it was held to be still in foree on the date of the
death of the insured on December 18, 1804,

In the Donovan case the Supreme Court also distinguished the ruling in
Roberts v. Security Co,, {1897} 1 Q.B. 111, where the policy recited that the
premium had been paid, and that no insurance would be held to be effected
until such payinent; it was sealed with the seal of the company and signed
by two directors and the secretary and remained in its possession. A loss
oceurzred before payment of the premium, which in fact never was paid;
it was held that there was a concluded agrsement, and that the company
had woived the condition as to payment of the premium.

The House of Lords in Xenos v. Wickham (1867), LR. 2 H.L. 286
dealt with s case where a broker had submitted a slip for marine insurance,
and the inavrer prepared a policy in sccordance; it was tendered to the broxer,
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one of whose clerks returned it, and hed it cancelled, stating that there had -
been a mistake. The ship being lost, the owner succeeded in recoveringon
the policy, on the ground that he had never authoriszed the broker to cance
the insurance; that a policy executed by an insurer is complete and binding
against him, although in fact it remains in his possession, unless there is some
particular act required to be done by the other party to declare his adoption
of it, and that it is not necessary that the insdred should formally accept
or take away a policy, in order to make the delivery complete.

McPhillips, J.A. (in Brown’s Travel Bureau v. Taylor, supra), refers to
& judgment of the Privy Council, Re Equitable Fire & Accident Office v. Ching
Wo Hong, [1807] A.C. 96, where the policy under consideration also contained
a condition that it was to be of no effect unless the premium had been wholly
or partislly paid; the fact that no payment had been made was held to have
prevented it from ever coming into force.

It iz apparent that no hard and fast rule can be lsid down to detcrmine
the moment when any particular policy may come into effect, this being a
point to be decided accord ng to the facts of the case and the wording of the
instrument.

Province of Ontario

SUPREME COURT.

Scorr v. CRINNIAN.
Falconbridge, C.J.K.B.] {44 D.L.R. 24.

Vendor and purchaser—‘ Mortgage”—Definitton of under Morigages
Act—Vendor's lien—Insurance money—Application.

The definition of “mortgage” in the Mortgages Act, R.S.0.
¢. 112, is wide enough to cover the charge known as a vendor’s lien
and the holders of such vendor’s lien are entitled as mortgagees
to have insurance money on the property applied in accordsnce
with the provisions of a. 6 of that Act. Although they are entitled
to the security of the insurance money, they are not entitled to
apply the insurance money in payment of purchase instalments
not yet due, but such moneys should be held in trust or invested
or paid into court if the parties cannot agree as to its disposal.

Corham v. Kingston (1889), 17 O.R. 432; Edmonds v. Hamilton
Provident (1881), 18 A.R. (Ont.) 347, followed.

Sir George Gibbons, K.C., for plaintiffs. 7. G. Meredit for
defendant.
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ANNOTATION TAKEN FrROM 44 D.L.R.

INSURARCE ON MORTGAGED PROPERTY.

By Jonn Druatre Farconsrtpar, M.A., LL.B.

Tnsurahle interest.

Right or obligation to insure.

Insurance in the name of the mortgagor.
Mortgsge clause in insurance policy
Insurance in the name of the mortgagee.
Application of insurance mouey.

1. Insurable interest.

The mortgagor has by virtue of his equity of redemption an insurable
interest in the mortgeged property, and his right to insure is co-extensive
with the value of the property (a), but if he makes an absolute transfer of his
equity of redemption he no longer hag an insurable interest, and any insurance
then existing in hig favour cesses Lo be ¢ffectual unless it be assigned with the
congent of the insurers to the transferee of the equity of redemption. The
mortgagor's insurable interest does not cease until the mortgsge debt has
been paid, even although the mortgage has been foreclosed, for the mortgagor
may nevertheless continue te be liable for the mortgage debt (b).

By a condition in a policy of insurance against fire the policy was to
become void “if the assured is not the sole and unconditional owner of the
property . ., . or if the interest of the sssured in the properly whether
agowner, Jee . . . mortgages, lesses or otherwise is not truly stated.”
It was held that a mortgagor was sole and uvconditional owner within the
terms of srid condition. By another condition the policy was to be avoided
if the assured should have or obtain other insurance, whether valid or not, on
the property. The assured applied for other insurance, but before being
notified of the aceeptance of his application the premires were destroyed by
fire. It was held that there was no breach of said condition ( -

A mortgagor who had made & mortgage, under the Short Foixas of Mort-
gages Act, cantaining & covenant to insure the mortgaged premises against
fire, effected an insurance thereon with the defendant sompsny, the loss, by
the policy, being payable to the plaintiff, the mortgagee, as his interest might
appear under the mortgage. Subsequently the mortgagor conveyed his equity
of redemption to the mortgagee without the consent of the company having
been obtained therefor. The premises having been afterwards destroyed by
fig, it was held that the plaintiff was not +ntitled to the insurance moneys,
.or (1) the fact of the conveyance meade by the mortgagor to the plaintiff,
whereby the former cessed to have any interest ai the time of the fire, was &
good answer to the claim; and (2) such conveyance conatituted s breach of

(a) Glover v. Biack, 1763, 1 Wm. BL 396; 3 Burr. 11394 07 E. R, 861.

(b} Parsons v. Queen Ingurance C'e 18 8. 29 U.C.C.P. 188, at p. 211; sppsal to Privy
Couneil on avother point, 7 App C’a&

{c) Weatern Aaswsma Co. 2316. 1901, 31 Can. B.C.R. 373, following Commsreial
Union Assurance Co. v. Temple, !893. Can. S.O.R. 208,
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o statutory condition which provides against the insured premises being
asgigned without the company’s consent (d).

In order to come within a condition providing against the sssignment of
the insured premises, an assignment must be an absolute transfer of the sub-
ject matter. An sssigninent by way of mortgage (¢) or an agreement to sell,
the vendor retaining the legal estate (f), does not constitute a breach of the
condition.

A mortgages, unpaid vendor or other person having a limited interest in
property, may effect ingurance either (1) on his own interest :nerely, or (2) on
his own interest as well as the interests of all other persomw ‘n the property.
For instance, & mortgages may effect msurance either (1) or Ais own interest
a8 mortgagee of (2) on the property as a whole, ineluding the squity of redemp-
tion {g).

It has been held in New Brunswick that the interest of the mortgagee a8
such ends on foreclosure absolute, and that if a loss occurs thereafter the
mortgagee cannot recover on & policy issued to him as mortgagee (h).

2, Right or obligation to insure.

It is usual in Ontsario to insert in a mortgage the short form of covenant
provided by the 8hort Forms of Mortgages Act (3), as follows:—

And thst the said mortgagor will insure the buildings on the said lands
to the amount of not less than of lawful money of Canada.
In the case of a moriguge expressed to be made in pursuance of the

statute, the foregoing covenant has the same effect as if it were in the follow-
ing terms (j):—

And also that the said mortgagor or his heirs, exesutors, administrators
or assigns shell and will forthwith insure unless already insured snd
during the continuance of this security keep insured against loss or
damsage by fire, in such proportions upon each building as may be required
by the said mortgagee hie heirs, executors, administratora or assigps,
the messuages and buildings erected on the said lands, tenements, heredita-
ments and premises hersby conveyed or mentioned, or intended so to b,
in the sum of of lawful money of Canada, at the least, in
some insurance office to be approved of by the raid mortgages, his heirs,
executors, administrators or assigns, and pay all premiums sand sums
of money necessary for such purpose, as the same shall become dus, and
will on demand assign, transfer and deliver over unio the said mortgages,
his heirs, executors, administrators or assigns the policy or policies of
insurance, receipt or receipts thereto appertaining; and if the said mort-
gagee, his heirs, executors, administrators or assigns, shall pay any

(&) Pindey v. Mercantile Fire Insurance Co,, 1901, 2 O.L.R. 296.

{¢) Sands v. Standerd Insurance Co., 1870, 26 Gr. 113, 27 Gr. 187; Sovereign Mire [nsur~
ange Co. v. Peters, 1885, 12 Can. 8.C.R. 33. .

() Keefer v. Phaniz Inssratice Co,, 1801, 31 Can, S.C.R. 144; [roller end Douglas v.
Calgery Fire Inswrance Co., 1010, 3 A.L.R. 12

(g} Caateilain v. Preston, 1883, 11 Q. B.D. 380, at p. 308: Keefer v. Pheniz [neurance Co.,
1801, 31 Can. B.C.R. 144, at pp. 148, 140, As toinsurane. of limited intarests, see au artiole by
Wﬂlsa;n _B:,nrvey in 10 1.Q.R. 48 (Jan., 1884), As to insurance in the natas of the mortgages,
see § B, infre.
(k) Goskin v. Phaniz Insurance Co,, 1386, 11 N.B. R. (6 Allen) 249,
() 2.8.0. 1814, e. 117, ssheduls B, clauwse 12,
) RB8.0. 1814, ¢. 117, 8, 8.
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premiums or s:msg of money for insurance of the said premises or any
part thereof, the amount of such payment shall be added to the debt

Liereby seoured, and shall bear interest at the same rate from the tixne of

such payments and shall be payable at the time appointed for the then

noxt ensuing payment interest on the said debt.

Under the Mortgages Act, R.3.0. 1914, ¢. 112, in the case of a mortgage
which contains no powur to insure and no declaration excluding the applica-
tion of Part IT. of the statute, there is a power to insure as therein provided (k).

In England it is provided by the Conveyancing Act, 1881, s8. 18 and 23,
a3 follows:—~

18-—(1) A mortgages, where the mortgage is mede by deed, shall, by
virtue of this Act, have the following powers to the like extent as if they
had been in terms conferred by the mortgage deed, but not further
{namely):

(ii) A power, at any time after the date of the mortgage deed, to
insure and keep insured against loss or damage by fire any building, or
o any ¢“ects or property of an insurable nsture, whether affixed to the
3 freehold or not, being or forming part of the mortgaged property, and

“ the premiums paid for any such ingurance shall be a charge on the mort-
gaged property in addition to the mortgage money, and with the same
priority, and with interest at the same rate, as the mortgage money.

23—(1) The amount of an insurance efiected by & mortgagee against

% loss or damege by fire under the power in that behalf conferred by this
' Act, shall not exceed the amount specified in the mortgage deed, or, if
no amount ig therein apecified, then shall not exceed two-third parts of i
g the amount that would be required, in case of total destruction, to restore "
the property insured. B
(2) An ingurance shall not, under the power conferred by this Act, be -

offected by a mortgagée in any of the following cages (namely):
(i) Where thers is a declaration in the mortgage deed that no
insurence is required;
(ii) Where an insurance is kept up by or on behalf of the mortgagor
in accordance 'with the mortgage deed; :
(i) Where the mortgage deed contains no stipulation respecting
insurance, and an insurance is kept up by or on behslf of the mort-
9 gagor, to the amount in which the mortgsgee 18 by this Act author-
ized to insure.
& (3) |This sub-section relates {0 the application of the insurance money (1).]
e If » morigage corapany through its mansger undertakes with the mort-
e gagor to keep alive an insursnece on the mortgaged property, and takes steps
towsrds carrying out such undertaking, but fails to carry it out, it is guilty of
such negligence as to render it liable in damages to the mortgagor, if he is
ignorant of such failure, for the smount of such insurance in case the property
is burned =fter the policy lapses (m).

4) R.8.0. 1814, c. 112, . 19, 26,

() Subez, 3 is airnilar in terms to 5. © of tho Mortgeges Act, discussed in 4 8, infra

(m) Campbell v. Csnadign Co-operatise Inveatment Co.. 1808, 16 M.R. 464, lollowmsr
Skelton v, London and North Western Ry, Co., 1887, L.R. 2 C.P. 831, at p. 6386.
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3. Insuramce in the name of the mortgagor.

Usually, when mortgaged property is insured, the insurance is effected
in the name of the mortgagor, snd a clause is inserted in the policy that the
losg, if any, shall be payable to the mortgagee as his interest may appear.
Under such a cluuse, it would seem that the mortgagee could give a good dis-
charge for money paid to him only fo the extent of his claim as mortgagee,
and thes as to any surplus the receipt of the mortgagor would be necessary,
whereas if the words ““as his interest may appear’” are omitted, the mortgagee
could give a good discharge as to the whole sum paid (#). In any case the
mortgagse has an equitable lien upon the policy and its proceeds. {0)

Notwithstanding the insertion of the clause mentioned, the mortgagor is
the person assured snd may sue in his own name upon the policy (p). Turther-
more, apart from a provigion in the policy to the contrary (g), & subsequent
breach by the mortgagor of any of the conditions of the policy, as, for instancs,
of a condition avoiding the policy in the event of the assiznment of the property
without the consent of the insurer, will avoid the policy as against both
mortgagor and mortgagee (7).

Whether, in the case of a policy purporting to insure the mortgagor and
containiog a clsuse that the loss if any shall be payable to the mortgageo as
his interest may sppesr, the mortgagee msy zue in his own name without
joining the mortgagor is a question which has been much discussed. The
weight of authority in Ontario is in favour of the view that the mortgagee
may maintain the action. As against the obijection that the contract is
betsween the insurer and the mortgagor and that the mortgagee being a stranger
to the contract is not entitled to sue upon it, the clause in question being a
mere, direction and authority to the insurer to pay the morigages instead of
the mortgagor (g), it has been held that the effect of the issue of the policy
to the mortgagor with the loss, if any, psyable to the mortgagee as his intercst
may appear is to create the relation of trustee and cestui gue trust between the
mortgagor and the mortgagee. The subject of the txrust is the right to receive
the money paysble under the policy and to sue for it, and this right may be
exercised by the mortgagee in his capacity as cestui que frusi, at least to the
extent of his interest (i), In sowme of the cases where the policies were not
under sesl, emphasis was laid on this fact, but it would seem that the absence
of a seal would not assist a third party in an action upon a contract to which
he was not a party, and that the presence of a seal would not disentitle the
third party from suing if the effect of the contract was o copstitute him a
cestus que frust (u),

(r) Mitehell v. City of London Assurance Co. ]&88, 15 0 A R. 202, at p. 279,

(o) Chev. Trweders Bank of Canadn, 1900, ] LR. 7

(p) Caldwell ¥, Stadacons Fire and Life [nsm-once Co | 1883, 11 Lsn 8.C.R, 212; o
McQueen v, Pheniz Mutusl F‘:ra Insurance Co,, 1880, ¢ Can. 8.C. R. 680

(@) As to the offect of a ' mortgnge clauge’ in 8 he Y, see $ 4, infra

(r) megatonev Wedem Assurance Co., 1868, 14 Gr, 461,18 Gr. §; ‘Chishom v, Prosmcm{
Insurgnee Co., 1868, 20 U.C.C.P. i1; Mitehell v. City of London Atsurancs Co., 1888, 15. AR
{Ont.) 262; Hoslcm V. Cgmty Pirs Insurance Co., 1004, § R. 240.

(2) See Mitchell v. City of Loudon Assurance Co., !888 15 AR, (Ont.) 262, at p, 274.

@) Michell v, C’z:y of Iondon Assurance Co., 1888 laAR (Ont.) 262, where the earlier
authorities are dissuseed; Hasleon v, Bquity Fire Imuram Co., 1804, 8 O.L.R. 246; Laidlew
v, Hartjord Fire Inswrance Co., 1916, 10 A.L.R. 7, 28 D.L.R. 225.

(%) Mitekell v. Ciy of Londos dssurence (9 was followed in Agriewdiural Savings ard
Loan Co. v. Liverpool, ele,, Inenrance Co., '901, § O.L.R, 127, reve s without any denision

to he mghf; of the mortgame t0 sue in bis own neme, 33 Can. 8.C. R.. 84, It is pointed ount
n30 138, that the edpolicy though by deed was not a deed infer pertes but & desd

oll u pon whmﬁ anyone pamed in it might sue. In this case there was also a “ mortgage
lause, ' as to which, see § 4, infre.
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In s Nova Seotia ocaase a polioy not under seal contained the following
provision: ‘“Loss, il any, payable to the order of Peter Brush, if claimed
within sixty days after proof, his interest therein being as mortgages,” and it
appearing that the policy was obtained by the mortgagor in pursuance of &
covenant entered into by him with Brush, that he should insure in the name
and for the benefit of Brush, it was held that the mortgagee was entitled to
sue on the poliey in his own name ().

In England it has been held that a covenant on the part of the mortgagor
to insure, nothing being said as te the application of the ingurance mouey,
does not eonfer uporn the mortgagee any right to the money in the svent of
the bankruptey of the morigagor (w), but in Ontaric it has been held that s
covenant to insure in the form provided by the Short Forms of Mortgages
Act (2) operates as an equitable assignment of the insurance when effected (y).
If there is neither a covenant 4o insurs nor a provision that the money in case
of loss shall be payable to the mortgagee, the mortgagee has no claim to
money ariging from insurance effected by the mortgagor (2).

Where an owner of property effects insurance thercon and subsequenily
mortgages the property, assigning the policy to the mortgagee, the insurance
comnpany eannot by arrangement with the mortgagee without the knowledge
or consent of the mortgagor cancel the insurance. The mortgagor notwith-
standing the assignment continuse to be the person assured within the mean-
ing of the Insurance Act, and the policy cannot be cancelled unless notice in
writing s served upon the assured and the unearned portion of the premmm
© paid to him as required by the statute (a).

Where the mortgagor and the mortgagee effect separate insurances on
their respective interests with different companies, and the mortgagee upon a
loss ccourring setties the amount of the loss with the company ipsuring him,
this, even although the mortgagor may assent to such settlement, is not an
estoppel againgt the mortgagor in {avour of the other insurange company and
the mortgagor may nevertheleas claim payment under his policy (b).

A statutory condition (in Ontaric) provides that if the property insured
is assigned without the written permission of the company the policy shall
thereby become void. This, howe.ur, applies only to an a,snignment of the
property and not to an aseignment of the pohcy unaccompsniea by o transfer
of ownership of the property (c).

If mortgaged property is insured in the name of the mortgagor, with loss,
if any, payable to the mortgagee as his interest may appear, and a loss ocours,
the surplus insurance money, after payment of the mortgagee’s claim, belongs
to the mortgagor by virtue of his contract with the insurer, and not by virtue
of any obligation of the mortgages to account in equity. to the mortgagor.
1t follows therefore that the mortgagee is not entitled to invoke the doctrine

(z) Brueh v, Atng Ingurance Co., 1864, 1 Old. (N.8,) 459,

(w) Leea v, Whileley, 1806, L.R. 2 Eq. 143,

(z) Bes § 2, supra. .

() Graet v, Citisena Insurgnce Co., 1380, 5 A.R. . ’at.) 598, ofirming 27 Gr. 131, Goldie v.
Bank of Homilton, 1800, £7 A.R. (Ont.) 819,

(a) 3 iller v. Tero, 1809, 20 O.1.R. 77, at pp. G,

(¢} Morrow v, Lancashire Inaurance Co., 1898, 26 A R. ‘Ont ) 173,

(b} Pritise v. Connscticut Fire Co, 1896, '23 A.R. (Ont,) &

(¢} McPhillips v. London Mutudl Fire Ins. Co,, 18896, 23 A R (Ont.) 524,
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of consolidation of morigages so as to enable him to apply the surplus on
acoount of an overdus mortgage held by him upon other property (d).

4, Mortgagn clause in insurance policy.

In the case of insurance effected by a mortgugor upon mortgaged property
it is now a common practice in Cavada to insert in or attach to the policy &
go-called “mortgage clause,” safezuarding the mortgagee against +ie danger
of the policy being avoided Ly the act or neglect of the mortgage , and con-
forring upon the insurer the right to be subrogated (g) to the rights and seouri-
tiag of the mortgages in the event of the insurance company claiming that the
policy is avoided as against the mortgagor.

The form of mortgage clause adopted b The Cansdian Fire Under-
writers’ Asscciation is as follows:—

Policy No. . . . Ii is hereby provided and agreed that this insur-
ance, as to the interest of the mortgagees only therein, shall not be
invalidated by any sct or neglect of the mortgagor or owner of the prop-
erty insured, nor by the occupation of the premises for purposes mors
hazardous than are nermitted by this policy.

It is further provided and agreed that the mortgagees shall at once
notify said company of nor-occupation or vacancy for aver thirty days,
or of sny change of ow aership or increased hazard that shall come to their
knowledge; and that every increass of hazard, not permitted by the
policy to the mortgagor or owner, shall be paid by the mortgagees on
reasonable demand from the date such hazard existed, according to the
established scale of rates, for the use of such increased hazard during the
continuance of this insurance.

It is also further provided and agreed that whenever the company
shalt pay the mortgagees any sum for loss under this policy, and shell
claim that as to the mortgagor or owner no lisbility therefor existed, it
shall at once be legully subrogated to all rights of the mortgagees under
all the securities held as collateral to the mortgage debt, to the extent of
auch payment, or, at its option, the company may pay to the morigagees
the whole principal due or to grow due on the mortgage, with interest,
and shall thereupon receive a full assignment and trapsfer of the mort-
gage, and all other securitiss held as collateral to the mortgage debt, but
no such subrogation ghall impair the rights of the mortgagees to recover
the full amount of thels claim.

It is also further provided and agreed that in the event of the said
property being further insured with this or any other office, on behalf of
the owner or wortgagees, the company, except such other insurance
when made by fhe mortgagor or owner shall prove invalid, shall only be

Sle for & ratable proportion of any loss or damage sustained,

At the request of the agsured, the loss, if any, under this policy is hereby
made payable to 38 —— Interest may appear, subjec” to the con-
ditions of the above mortzage clause.

Mortgageez applied for » policy of insurance to be issued in the aame of

d) Rs Union Assurgnce Co., 1883, 2 O.R. 627.
{e) As to the right of subrogation, see also § 8, infre.
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the mortgagor. ThLe policy was go issued in the name o1 the mortgagor, loss,
if any, payable to the mortgagees, and subject to a mortgage clause. The
prempiums were paid by the mortgagor. A fire occurred and the insurance
company paid the mortgagees the amount of the policy. The mortgagor
claimed to have the mortgage discharged as being satisfied by the insu, ance
money; the insurance company claimed that the mortgagoer tor certair
reagons had forfeited any claim under the policy, that notwithstanding that
no liability existed on its part to the mortgagor it had paid the insurance
money to the mostgagees upon the condition that it should be subrogated >
the rights of the mortgagees as provided by the mortgage clause, and that it
was entitled to an assignment of the mortgage. It was held that as the
insurance company had failed to shew any good defence as againat tho mort-
gagor, it was not entitled to repeyment of the money or to be subrogated to
the rights of the mortgagee, and that the insurance effected by the mort-
gagee, was cf ected for the henefit of the mortgagor, the payment consequently
enuring to the Lenefit of the latter (f). In other words. the insurance
company's right of subrogation depends upon the validity of its defence as
againsl the mortgagor.

An insurer entitled to subrogation may recover from the assured not
only the amount of any compensation or the value of any benefit received by
thie assured in excess of his actual loss, but also the full value of any rights or
remedies against third persons which have been renounced by the assured and
to which, but for such renunciation, the insurer would have been entitled to
be subrogated (g).

The mortgage clause does not effect a new insurance in favour of the
mortgagee. The insurer thereby agrers with the mortgagee that to th. ex-
tent of his interest the insurance will not be invalidated by future act or
negligence of the mortgagor, but the insurer is not debatred from setting up
that the insurance was proeured by fraud and therefore void ab initio (k).

It has been said that the mortgage clause conatitutes s contract between
the insurance company and the mortgagee, and that consequently the mort-
gagee's right to sue wpon the policy without joining the mortgagor does not
rest solely upoun the clause providing that the loss, if any, shall be payable to
the mortgagee as his intorest may appear (i). The case in which this opinion
was expressed was reversed on appeal on the ground that in any event the
mortgage clause did not protect the mortgages sgainst the conseounence of
raisstatements made by the mortgagor in the application for the inzuranee.
Such misstatements renderad the original insurance void, and s subsequent
renewal by way of renewal receipt was likewise g nullity (5).

3. Insurence ip the name of the mortgagee.
A mortgegee, unpaid vendor or other person having & limited interest in

(N Bull v. Nortk British Canadion [uvesiment Co., 1888, 15 A.R, (Out.) 421, sffirmed, 1888,
18 Can. B.C.H. 807, Camezon, &.C. Cas, 1. Inthe Suprema Court of Canads Teschetesu and
Gwynna, JJ., expressed the opimion that tha interest of the mortgagees wae he same as if they
were assignees of a %mhﬂ effeoted with the mortgagor.

(g) West of England ¥ire Insuranee Co. v. fzas~ {1897} 1 Q.B, 220.

(h) Omnium Sccuriliee Ca. v. Canade Fire and ‘ual Insurance Co., 1882, 1 O.R. 4

(€} Anmeu'urei Savings and Losn Co, v, Liver,. etc., Insurgnce Jo., 1901, 4 O.L, H 137.
at p. 141, Sea §3 supra, 28 1o the effect of the Jag. mentionad clavse.
s.c l())DL:m sl ond Zondon and Globe Insurance Co. v. Agricultural, eic., Co., 1903, 33 Can.
S.CR
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property may effect insurance either (1) on his own intorest mersly, or (2) on
his own interest as well as the intarests of all other persons in the property.
Yor instance, a mortgagee may effect insurance sither (1) on his interest as
mortgagee, or (2) on the property as a whole, including the equity of rudernp-
tion. In order {“at the ineurance effeated by a mortgages should cover the
property as a whole (a) the mortgagee must have intended to insure the
interust of the mortgagor 88 well as his own, and (b)) the policy must not by
its terms be limited to the mortgages’s interesy in the property. Primd facie
the insurance is intended to cover the property as a whole, but the amount
of the premium may make it clear that the risk is more limited. If only the
mortgages’s intersst is insured, the mortgagee is entitled to receive only the
amount to which he is damnified, whereas if the property as a whole is insured,
he is entitled to receive the whole amount of the damage to the property to
the axtent of the insurance, holding the surpive over and above his own loss
{or the mortgagor (k). .

If & mortgagee insures the mortgaged property out of his own funde with-
out having any right urnder the mortgage deed ur otherwise to recover the
premium from the mortgagor, the insurance is for the hanefit of the mort-
gagee alone, and in the avent of loss hs is entitld to receive the amount of
the rolicy without giving credit therefor upon the mortgage (), that is, he
may hold the money as security for pryment of the mortgage debt (m)

A coutract of fire insurance, like a contract of marine insurance, is o
contract of indemnity, and of indemnity only, and the assured, in cuse of s
loss againgt which the policy haa been made is entitled to be f ully indemnified
but is never entitled to be more than fully indemnified. One of the doctrines
adopted in .avour of the insurer in order to prevent the assured fron recover-
ing more than a full indernity is the doetrine of subrogation. If an unpaid
vendor or a mortgagee insures his interest in property and upon a loss oceur-
ring receives the insurance meney, and if he afterwards receives the purchase
price or the mortgage money, a8 the case may he, without deduetion on
ageount of the insurance, he is liable to the isurer for an amount equa | to
the ingurance money received by him, Ezeausnhe is not. entitled to be more
than fully indemnified (n).

So, if a mortgagee, after the oceurrsnce of damage insured against, is
paid by the mortgagor, the mortgagee is not entitled to recover from the
insurer upon a policy covering his interest only, beeause he has not been
damnified. If, on the other hand, the mortpagee obtains payment of the
whole amount of the mortgage debt from the ingurer, the insurer is entitled
to be subrogated to the rights of the mortgngee and is entitled to o {rausfer of
the mortgagee's securitics {0). There can, however, be no right of subroga~
tion unless the mortgagee's claim is wholiy satisfied (p).

(k) Kesfor v. Phaniz Insurance Co., 1901, 31 Can. 8.C.R. 144, at pp. M43, 149, quoting from
Casteliain v. Proston, 1883, 11 Q.B.D. 480, nt P 388, and Znsurancs (o, v. Updegraff, 1853,
21 Fenn. 513, at p, 520, -

() Ruseedl v. Robertson, 1859, 1 U.C. Chy. Ch. 72: Dobson v. Laend, 1850, 8 Hare 216;
Eing v. Siate Mutual Fire Insurance Co, 1851, 61 Mase, 1.

{m) Eoo aleo § 6, infra.

(n) Casicllain v, Preston, 1883, 11 Q.B.D. 8?(7‘ especinlly at p{». 386 .

u

(o} Castellain v. Preston, 1883, 11 Q.B.D. 380; Smitk v, Columbia {ngurance Co., 1851,
17 Penn. 253; Ks'ng v. State Mwtual Fire Insuranes Ce.. 1851, 1 Munss. 1.
(p) Netwonal Pire Inewrance Co. v, Aclaren, 1886, 12 O.R, 68,




REPORTS AND NOTES OF CASES. . 1h3

The cese of two persons effecting; in different insursnce companies,

insurance of the same propexty in different righta has been stated thus {g):—

“Where different porsons izeure the same proporty in respect of dif-
ferent rights they may be divided into two claases. It wmay be that the
interest of the two hetween them makes up the whole property, @ in the
case of o tenant for life and remainderman. THen if each ingures, although
they may use words appavently insuring the whole property yet they
would recover from their respective insurance companies the valus of
their interests, and of course those values added together would make
up the value of the whole property. Therefore it would not be 5 case
either of subrogation or contribution, because the loss would be divided
between the two companies in proportion to the interests which the
respective persons assured hsd in the property. But then there may be
cages where, although two different persons insured in reapect of different
rights, each of them can recover the whole, a8 in the crss of 5 mortgagor
and mortgagee. But wherever that is the case it will necessarily follow
that one of these two hes a remedy over against the cther, because the
same property cannot in value belong at the same time to two different
persons. Eech of them may have an interest which entitles him to insure
for the full value, because in certain events, for instance, if the other
pergon become ingolvent, it may be he would loge the {ull value of the
property, and therefore would have in law an insurable interest; butf yet
it must be that if each recover the full value of the property from their
vespective offices with whom they insure, one office must have a remedy
against the other. I think wherever that is the case the company which
hasg insured the person who has the remedy over succseds to his right of
remedy over, and then it is a ease of subrogation.”

6. Application of insurance money.
It is provided by the Mortgages Act, R.8.0. 1014, ¢, 112, 5, 6, a8
follows:—

6.~—(1) All money payable to a mortgagor on an insurance of the mort-
gaged property, including effects, whether affixed to the froeheld or anot,
being or forming part therec!, eaall, if the mortgagee so requires, be
applied by the mortgagor in making good the loss or damuage in respect
of which the money is received.

\2) Without prejudice to any obligation to the contrary imposed by
law or by special contract, o mortgages may require that all money receiv-
ed on an insurance of the mortgaged property be applied in or towards
the discharge of the money due under his mortgage.

This section was originally passed in 1886 (r), and was based on the

English Conveyancing Act, 1881 (s).

Sub-s. 1 is practically declaratory of the mortgagee's right under the
Fnglish statute, 14 Geo. III, c. 78, now cited as the Fires Prevention

wad Globe Insurance Co.,

(o) Norih British and Mercantile Insurance Co. v, London, Liter poo’

1877, & Ch, D 800 at Pp. 83 584, Mellish, I.J.

Tovd (‘runworth s Aot (1880), 23 & 24 V ot,, o. 145,

(r) 49 V| g. 2, a. 8.
(8) 44 & 4..\ 'V:ot o 41, The elmme in the English statute is found i wennection with vari-
our anceinl mvmonn as to tho gee's powor to inawrs, which were mubstituted for

Seo § 2, supra.
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(Metropolis) Act, 1774 {t), s. 83, formerly in force in Ontario (u). It gives
the mortgagee the right, where insurance is effected by the mortgagor, even
where there is no covenant on the part of the mortgagor to insure, or g
covenant to insure merely but not to assign the policy, to require the
money to be applied in making good the loss or damage (uu).

Sub-s. 2 confers on the mortgagee a new right, namely, the right to
““require that all money received on an insurance of the mortgaged property
be applied in or towards the discharge of the money due under his mortgage.”
The words “without prejudice to any obligation to the contrary imposed by
law” have probably lost their significance since the statute 14 Geo. IIL c.
78, 8. 83, censed to be in force, The words “special contract” mean 1 special
contract relating to the insurance (). The sub-section presumably refers to
insurance money received by the mortgagor, for no statutory provision was
needed as to money received by the mortgagee (w).

The mortgagee is not at Liberty without the consent of the mortgagor to
accelerate the times of bayment under the mortgage by applying the insurance
money in payment of instalments of principal or intérest not yet due, but he
may apply it in payment of overdue instalments (). On the other hand,
subject to a provision in the mortgage to the contrary, he still hag the right,
which he had before the passing of the statute, to hold the money as he held
the policy, as collateral or additional security. for the mortgage debt, and he
is not bound to apply it towards payment of either principal or interest
overdue (y).

“Now the Act does not profess to interfere with any right the mortgagee
had theretofore possessed to deal with the proceeds of the policy when the
mortgage money was overdue. He was not compelled to apply it at all, or
if he did apply it he might apply it in such a way as to preserve the full benefit
of his contract. The new right or option which is given to him must, I think,
be considered as one controlling any right which the mortgagor might other-
wise have had to direct the disposition of the insurance received by or paid
into the hands of the mortgagee before the mortgage debt becomes due. In
effect the option given by the section is either to have the money applied in
rebuilding or to have it at once applied in reducing the debt secured by the
mortgage. If the latter option is not exercised the money remains in the
mortgagee’s hands (in those cases in which he has had, apart from the statute,
the right to receive it) as it would have done before the Act, and subject to
whatever rights or interests the parties by law Tespectively had therein, and
tnter alia to the right of the mortgagee to make such application of it ag he
might deem proper to the payment either of principal or of interest, or of both,
overdue, or to make no application of it if he should deem it more advisable

(t) See In re Quicke's Trusts, Poltimore v. Quicke, [1908! 1 Ch. 887; Sinnott v. Bowden,
11912] 2 Ch. 414.

{u) This statute, commonly referred to as the Metropolitan Building Act, was held to be
in force in Ontario. Stinson v. Pennock, 1868, 14 Gr. 604; Carr v, Fire Assurance Association,
1887, 14 O.R. 487. By the Ontario Insurance Aect, 1887, 50 V., ¢. 26, 8. 154, it was provided

“that the statute should not “be deemed to be in force with regard to property in this Provinee.”

(ux) E'sdmonda v. Haomilton Provident and Loan Society, 1891, 18 A.R. (Ont.) 347, at pp.

354-355.

(v) 18 A.R. (Ont.) at p. 355. ,

(w) 18 A.R. {Ont) at p. 368.

(z) Corkam v. Kingston, 1889, 17 O.R. 432,

(v) Edmonds v. Hamilton Provident and Loan Society, 1891, 18 A.R. (Ont.) 347, reversing
judgment of the Queen’s Bench vaxsxpn on this point, 19 O.R. 677, and disa; proving of
Corham v. Kingston, 1889, 17 O.RR. 432, in so far as it may be supposed to have dl:ecided that
the mgétgagee was bound to apply the Insurance money on principal and interest ag they
matured.
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for the ssourity of his contract not to adopt that courze, but to require the
mortgagor to maks his peyments in accordance with his covenants” (2).

It the mortgegre receives the insurance money before the time appointed
for payment of the money secured by the mortgage he is entitled, nevertbe-
leas, to the interest without ahatement (a).

“fe may keep the insurance money by him and sue for arrears, or dis-
train for them, if he hes that power, or he may &t his option apply the whole
or part of the ingurance money to the arrears. It is part of his security, and
whenever there is default he may resort to it, or he may resort to his per-
sonal or other remedies. Of course, a8 soon ag the debt is reduced to an
equality with the insurance money in his hands he must apply the latter pro
tanto from time to time to subssquently maturing peyments. It hardly needs
to be added that a mortgagee retaining insurance money in his hands as
security for future payments is acoountable for any profit he makes with it,
and that he ought not to leave it lying idle, but ought, if possible, to conour
with the mortgagor in some profitable way of laying it out.” ()

In view of the definition of “mortgags” in the Mortgages Ast as incliding
“any charge on any property for securing money or money’s worth’ (¢}, it
haa been held that a. 6 of the statute is applicable to the cas> of inswsance
effected by a purchaser of land with loss, if any, payable to the vendors.
Therefore, when the buildings on the land are destroyed by fire, *he vendors
are entitled to the security of the insurance money, just as before the fire
they wera entitled to the security of the buildings, but they are not entitled to
apply the insurance money in paymernt of instalments of the purchase money
not yet due (d).

Mortgaged property was insured in the name of the mortgagor with loss
peyable firstly to the first mortgagee and secondly to the second mortgagee
a8 their interests might appear. The first mortgagee having received insur-
ance money applied it on the first mortgage and subsequently aold the property
under power of sale. It was held that the ingurance money was properly
applied, the effert being to reduce the first morugage for the benefit of execu-
tion creditors invermediste between the two mortgagees, snd that there was
no cage for marshalling of two funds as butween the two mortgagees (e).

Under a contract with the owner of & mill and machinery which was
subject to three morigages (the second and third in favour of the same mort-
gagees), each containing a covenant to insurs. the plaintife took out the
machinery, replacing it with new machinery, reserving a lien thereon for the
balance of the price, the lien agreement providing that the mill-owner should
ingure the machinery for the plaintiffs’ benefit. Before any further insurance
wps effected the mill and machihery were destruyed by fire. It was held,
upen the evidenes, that the s.cond mortgagees had consented to the purchase
of the new machinery upon the tenns specified, and, 4s a result of that finding,
that the pleintiffs were entitled, subject to the first mortgagee's claim, to
payment of the insurance money on the machinery and to be subrogated to
the first mortgagee’s rights against the land to the extent to which that
insurance money waa exhausted by him (f}.

(«) Edmonds v. Homiltan Provideni and Loan Socieliy, 1891, 18 A.R. (Ont) 347, st p. 367,
Qsler, 1A,

a;' 18 AR ((Ont.) at p. 360; Awstin v. Story, 1883, 10 Gr. 308.
éb) 18 A R. {Ont.) at p. 367, Maclennan, J.A,
£ A

R.8.0. 1914, ¢, 112, 5 2
(d) Seott v. Crinnian, aupra. , )
(e) Midiand Loan snd Sreinge Co. v. Genitti, 1816, 38 C.1.R, 163, 30 D.I.R. 52.
(f) Goldis v, Bank of Hamilton, 1900, 27 AR

. {Ont.} G195,
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Obituary

E. ¥. B. JOHNSTON, K.C.

It is with deep regret and with » sense of great personal sorrow
that we record the death of the late Ebenezer Forsyth Blackie
Johnston, X.C., who passed away at his residence on Bernard
Avenue, Toronto, on January 20th, in his sixty-ninth year.

On a previous occasion we spoke at some length of the early
ife and careor of this eminent member of the Bar and worthy
citizen {ante vol. 31, p. 321), and to that article we would refer

our readers.

Mr. Johnston was bern in Scotland December 20th, 1850,
coming to this country whilst still young. ILike some others who
bave achieved distinction at the Bar, he began by teaching school
in one of the public achools in the county of Wellington. He
subsequently chose the law as his life’s work, and began practice in
the town of Guelph.

Called to the Barin 1880, he was created a Queen’s Counsel ten
years later. Practising in Guelph for three years, he then came
to Toronto, where, for four years, he was Deputy Attorney-General
and Clerk of the Executive Council, and later was Inspector of
Registry Offices for Ontario. Mr. Jobnston has been the Henorary
President of the Ontario Bar Association, and was a Bencher of the

Law Society.

His sound knowledge of business methods and his astuteness
in ecormumnercial affairs, naturally resulied in his being placed on the
boards of various banks and compsanies, but it i8 with the com-
manding position he occupied in the legal fraternity that we are
more intimately concerned. Whether for the Crown or the defence
he was equally painstaking and thorough, both in the preparation
of his cases and in his argument, and the remarkable success which
followed him was due, undoubtedly, in a large measure to these

characteristics.

looked on as one of our best criminal lawyers. To his telling
manner of placing a case before a jury, and his skilfui methods
of cross-examination were largely due his success in the well-
known cases—in which he ncted for the defence—of Clara Ford,
Hyams, Sifton, Sterneman and Hammond; whilst he wag equally
well known in those—-in which he took the Crown's case—
of the Welland dynamiters, Queen v. Harvey, Queen v. Day, and
Queen v. Brennan. There will also be remembered his counsel
work in the libel action of Sir (ieo. Foster against Dr, J. A. Mac-

During & great part of his legal career he was
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donald, the Gamey charges, the constable case, and the grocers
combine. His address to the jury in the Foster v. Macdonald case
has been described asjone of the most brilliant ever given in the
Ontario Courts,

One of our High Court Judges, in referring to Mr. Johnston,
said: ‘“He had a keen appreciation of the turning point in a case.
His cross-examination was masterly, and more than once I have
scen a case won by a shovo cross-examination of an important
witness.”’ .

Like some other leading members of our Bar in the past, Mr.
Johnston's experience, knowledge and kindly friendship were
always at the service of younger members of the profession. He
was always ready to advise and help, and those who knew him
best will feel his loss most.

Mr, Johnston's devotiou to his legal work did not interfere with
his literary and actistic instinets, which were keen and compre-
hensive, but his success in his chosen profession wili be an ingpira-
tion to those who desire success honestly earned by honest work.

——

A, H. F. LEFROY, K.C.,, M.A.

We have also to record the death of Mr. Lefroy, whose name
is well known as that of a writer of repute on questions of con-
gtitutional and international law.

Mr, Lefroy was born in Torontu on June 21, 1852, the son of
General J. H. Lefroy, K.C.M.G., his mother being a daughter of
Chief Justice Sir John Beverley Robinson. He was educated in
England at Rugby and Oxford. He was called to the Bar in
England in 1877, and to the Ontario Barin 1878, Mzr. Lefroy was
Professor of Roman Law and Jurisprudence in the University of
Toronto. He was the author of several valuable works on constitu-
tional law, and wrote numerous articles of a legal literary character
which appeared in the Low Quarterly Review and other publica-
tions. B
Mr. Lefroy was a man of much literary ability, and may be
regarded as having been one of the foremost academic lawyers in
the province. He was for some years an assistant editor of this
journal, and latterly was editor of the Cenedwn Low Times.
His works on constitutional law have an international reputation,
and he has thus left a more enduring title to remembraboe than
many other members of the profession who may have vccupied
a more prominent place in the public estimation. We can ill
afford in this country to lose lawyers of this stamp—men of
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liberal education, and with wider views than are necessary for the
grubby grind of everyday practice in a golicitor’s office.

Mr. Lefroy’s death at a comparatively early age came as a
surprise to many, but it would seem that his health had not been
good for some time past; and it was his lot to mourn, like so many
of our profession, the loss of a son, dying as others of our best and
bravest have in the defence of the Empire.

Bench and Bar

JupictaL (CHANGES IN ENGLAND.

We learn from T'he Law Times that at last the vacancy created
in the Court of Appesl by the acceptance by Lord Dterndale
of the Presidency of the Probate, Divorce, and Admiralty Court
has been filled by the promotion of Mr, Justice Atkin. No better
selection could possibly have been made, for, during the period
of nearly six years in which he has sat a8 a Judge of first instance,
he has amply proved that he possesses in a marked degree those
attributes which go to make & good Judge. His successor in the
King’s Bench is Mr. Greer, K.C,, and the choice, we think, will
be upproved by the profession.

NTUDENTS AT THE FRONT.

The Attornev-Cleneral of Ontario has introduced a Bill for the
relief of Law Students who have served in the war which provides
as follows:— -

1. This Act may be cited as The_Law Society Act, 1919.

2. Where apy person has served in the Canadian Expedi-
tionary Force, or in the Imperial Expeditionary Forces, or in the
Naval Forces in the late war, and is in good standing, or has been
discharged in good standing, The Law Society of Upper Canada,
notwithstanding anvthing contained in The Law Society Act,
The Barristers’ Act, The Solicitors’ Act, may, in its discretion, by
resolution of the Benchers iz Convocation assembled, shorten the
period for which such person would otherwise he required to stand
upon the hbooks of the Society hefore being called to the Bar.

3. Notwithstanding anything contained in the said Statutes.
or in the Articles of Clerkship by which an articled clerk is bounc
to serve, the Society may, in like manner, and in such cases, in its
discretion, shorten the time of service under such Articles, and
any such resolution shall be a complete discharge of such articled

elerk from the obligations of such Articles for any time in excess
of such shortened period.
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4. Notwithstanding anything in the said statutes, the said
Society may in like manner authorize such of the aforesaid persons
as they may deem proper who were not articled before joining
any such Forces, to enter into Articles of (lerkship for such
shortened period as they may deem proper in each cese.

5. The Benchers may make such rules as they may deem neces-
sary for the better carrying of this Act into effect.

Law Sociery oF ALBERTA.

The twenty-second convocation was held at Edmonton on the
7th, 8th and 9th days of January, 1919,

The Benchers present were:—

Messrs. James Muir, K.C.,, LL.D., President, in the Chair;
C. I, P. Conybeare, K.C., D.C.L., Vice-President; RR. B. Bennett,
K.C.; A, H. Clarke, K.C.; J. C. F. Bown, K.C.; F¥rank Ford,
K.C, D.C.L; A. F. Ewing, K.C.; C. C. McCaul, K.C.; W. A,
Begg, K.C.

The following information is extracted from the Sceretary’s
report:—

Numbers of Barristers and Solicitors on the rolls at 31st
December, 1018, 743; number added during half year, 10.

Of these the following were students-at-law of the Society,
who had been admitted to the Bar pursuant to the rules:

Samuel Bacon Hillocks, Wilfred Gustave Soltau, John
Vaselenak, Vernon Elgin Way, B.A.; Trederick Tern -son
Congdon, K.C.; Orrin Henry Eyres Might.

The foliowing were admittec from other Provinees—Robert
Howarth, English solicitor; Lawrence Edward Ormond, Nova
Scotin Barristoer and Solicitor; John Harris, Scotch Solicitor;
Jean Baptiste Dalphond, admitted from the Province of Quebec.

Total number in active practice, including members kept in
good standing while on active service without payment of annual
fee, 488. Number of siudents enrolled during half year, 20.

~Number of conditioned students, 1.

The following Barristers and Solicitors have been reported
during the half year as killed in action, died of wounds or missing
on active service:—

' Btanlay Donsald Skene, Calgary; Williain Jermny Jephson,
Calgury; John Douglas Hazelton, Olds; Frank James Ap'John,
Edmonton; Robert William Cassels, Edmonton; Charles Arnold
Grant, K.C., Edmonton.
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The following Barristers and Solicitors have died during the
half -year:—

Clare Montrose Wright, Calgary; William Brooks Waters,
Calgary; Louis Dorais Methot, Pincher Creek ; Joseph Edward
Caldwell, Moose Jaw, Sask.; Thomas Sydney McMorran, Regina,
Sask.

The following resolutions were passed :—

Resolved, that in the opinion of the Benchers of the Law
Society of Alberta in Convocation assembled the question of
judicial salaries should receive early consideration and that such
increases should be made as will render the salaries adequate for
the support and maintenance of the Judges and their families
according to the dignity of their positions; the scale recom-
mended by the Canadian Bar Association at its meeting in Mont-
real last summer meets with our approval, and further, that by
reason of the volume and importance of the litigation now being
dealt with in the Western Provinces and of the high cost of living in
the West, the salaries to the Judges in these Provinces should be
as great as those paid in any of the older Provinces,

Resolved, that Dr. C. F. P. Conybeare be appointed a com-
mittee of one to obtain suggested designs and estimated cost of
erecting duplicate tablets in the Edmonton and the Calgary
Court Houses to the memory of the members of this Society who
have fallen in the war, and report to next Convocation.

Resolved, that Wednesday the 2nd day of July, 1919, at the
Banff Springs Hotel, Banff, at 10 o’clock a.m. be fixed as the
time and place for the holding of the next meeting of Convocation.

JAMES Muir, President.
CHARLEs F. Apawms, Secretary.




