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CASES REPORTED AND NOTED

(Cases marked (*) are reported or to be reported in the Ontario
Law Reports).

A.

*Ackersviller v. County of Perth, 435.
*Adkins Infants, Re, 654.
Anderson, City of Berlin v., 790.
*Anderson, Wood v., 101, 731.
Anglischick v. Rom, 42.
*Antiseptic Bedding Co. v. Louis Gurofski, 95.
Argue v. Beach, 522.
*Armand, Re Worthington and, 837.
Asbestos Manufacturing Co. Limited and Creeper & Griffin
Limited, Canadian Malleable Iron Co. v., 787.
Aspinall v. Diver and Breen, 828.
*Aull, Reid v., 85, 123.
Ayre, Re, 454.

B.

Badder v. Ontario Canners Limited, Re, 839.

Bagwell v. Toronto General Trusts Corporation, 549.
Bailey v. Findlay, 24, 159.

Baird v. Clark, 535.

Baldwin v. Chaplin, 637.

Bank of Hamilton, Stuart v., 727.

Bank of Ottawa v. Hall, 475.
*Bannister v. Thompson, 46.

Barker v. Nesbitt, 17, 679.

Barr Registers Limited v. Neal, Re, 726.
*Barrett and McCormack, Campbell v., 205.

Barrett, Lampert v., 574.

Barsley, Cook v., 161. 5
Bartleff v. Northern Ontario Light and Power Co., 402.
*Bassi v. Sullivan, 38, 97.

Bastedo, Linden v., 603.

Bastedo, Re Clarkson and, 833.

Bateman v. Scott, 722.

Battrim, Re, 778.

Baugh and Proctor, Stimson v., 426.
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Bausch v. Williams, 404. ¢

Beach, Argue v., 522.

Beatty and Brown, Re, 846.

Becher v. Ryckman, 149.

Beck v. Township of York, 493.

Beckerton v. Canadian Pacific R.W. Co., 51.

Bedard, Brazeau v., 613.

Behan v. Canadian Pacific R.W. Co., 238.

*Beranek, Re, 719.

Berlet v. Berlet, 67.

Berlin, City of, v. Anderson, 790.

*Berlin, City of, and County Judge of County of Waterloo, Re, 588.
Berube, Eastern Trust Co. v., 114.

Bice v. Harness, 846.

Billings, Re Martin v., 138.

Bloch v. Moyer, 389, 830

Billings, Re Morgan v., 138.

Bornett v. Ostler File Co., 474.

Bourns, Dyke v., 132.

*Bowes, (‘ampboll Flour Mills Co. lelted v., 331.
Bradon, Fort William Commercial Chambers Limited v., 679.
*Brandon, Perry v., 100.

Brandon, Toronto Brick Co. v., 646, 666.
*Brantford Golf and Country Club and Lake Erie and Northern

R.W. Co., Re, 197.

Brazeau v. Bedard, 613.
*Breakwater Co., Re, 572.

Breckenridge, Cardwell v., 320.

Brennen (M.) & Sons Manufacturing Co., Ridge v., 829.
Brewster v. Canada Iron Corporation Limited, 128.
British and Foreign Bible Society v. Shapton, 658.
Brock, Inch v., 227.

Brooks v. Lee, 219.

Brown, Re Beatty and, 846.

Brown, Milner v., 303.

Browns Limited, Milo Candy Co. v., 466.

Bustard and Dunlop, Re, 135.

C.

Caledonia, Village of, Gauthier v., 171.
*Campbell v. Barrett and McCormack, 205.
*Campbell v. Irwin, 71.

*Campbell Flour Mills Co. Limited v. Bowes, 331.
*Campbell Flour Mills Co. lelted v. Ellis, 331.



OASES REPORTED AND NOTED. v

Canada Cement Co., Fitzgerald v., 321.

Canada Cement Co., Wasyliszyn v., 270.

Canada Iron Corporation Limited, Brewster v., 128.

Canada Pine Lumber Co. v. McCall, 296.

Canada Steamship Lines Limited v. Steel Co. of Canada Limited,
832.

Canadian Cordage and Manufacturing Co., Re, Ferguson’s Case,
130.

Canadian General Electric Co. v. Dodds, 665.

*Canadian Home Circles, Order of, Grainger v., 649.
Canadian Home Circles, Order of, Re McFarlane and, 97.
Canadian Flax Mills Limited, King Construction Co. v., 606,
Canadian Land Investment Co. v. Phillips, 652.
Canadian Malleable Iron Co. v. Asbestos Manufacturing Co.

Limited and Creeper & Griffin Limited, 787.
Canadian Northern R.W. Co., Clavir v., 695.
Canadian Ohio Motor Car Co. v. Cochrane, 698.

*Canadian Order of Foresters, Linke v., 516, 795.
Canadian Order of Foresters, Moore v., 96.

Canadian Order of Foresters, Re Nicholson and, 623.
Canadian Pacific R.W. Co., Beckerton v., 51.
Canadian Pacific R.W. Co., Behan v., 238.

*Canadian Pacific R.W. Co., Greer v., 180.

*Canadian Pacific R.W. Co., Rex v., 568.

Canadian Pacific R.W. Co., Richardson v., 458.
Canadian Pacific R.W. Co., Sawyer v., 166.

*Canadian Pacific R.W. Co., Sharpe v., 167.

*Canadian Pacific R.W. Co., Watson v., 186.

Canadian Securities Corporation Limited, Grills v., 546.
Cardinal v. Proctor, 394. .

Cardwell v. Breckenridge, 320.

Carey, Herrington v., 473.
*Carrique v. Catts and Hill, 500.

Carritt, Diehl v., 630.
*Carter v. Hicks, 734.

Cassan v. Haig, 267.
*Catts and Hill, Carrique v., 500.

Cayuga, Re Johnston v., 751..

Cedar Rapids R.W. Co., Re Dingwall and, 540.

*Chadwick v. City of Toronto, 182.

Chalifoux, Fletcher v., 122.
Challoner, Re, 742.

Chalmers v. City of Toronto, 827.
Chaplin, Baldwin v., 637.
Charlton and Pearce, Re, 174.
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Charpentier, Gilmour v., 519.

Chesley Furniture Co. Limited v. Krug, 144.
Chisholm v. Goldfields Limited, 547.

Christie v. London Eleetric Co., 703.

Clark, Baird v., 535.

Clark v. International Mausoleum Co. Limited, 94.
Clarke, East v., 586.

Clarkson and Bastedo, Re, 833.

Clavir v. Canadian Northern Ontario R.W. Co., 695.
*Clergue, H. H. Vivian Co. Limited v., 109, 261.
Cochran, Herrington v., 225.

Cochrane, Canadian Ohio Motor Car Co. v., 698.
Coffin v. Gillies, 354. ; 7
Coleman, Re, 133.
*Collier v. City of Hamilton, 277.

Constable, Miles v., 125.

Constable v. Russell, 746.

*Consumers Gas Co., City of Toronto v., 58.
Conway v. Dennis Canadian Co., 236.

Conway, McKey v., 62.

Cook v. Barsley, 161.

Cooley, Ryan v., 93.

Cowper-Smith v. Evans, 179, 259.

Crothe s, Elmer v., 83.

*Crozier v. Trevarton, 111.

Curry v. Girardot, 642.

Curry v. Mattair, 465.

Curry v. Sandwich Windsor and Amherstburg R.W. Co., 140, 739.

D.

*Danis v. Hudson Bay Mines Limited, 365.

Dannangelo v. Mazza, 99.

Darrah v. Wright, 233.

Davidson v. Forsythe, 762.

Dawson v. Hamilton Bridge Co., 413.

Dean, Fort William Commercial Chambers v., 679.
Dennis Canadian Co., Conway v., 236.

Denton v. Tossy, 156.

*Devitt v. Mutual Life Insurance Co. of Canada, 575.
Devon Lumber Co. Limited, Grant Campbell & Co. v., 209.
Dewar, Renfrew Machinery Co. v., 320.

Dickey, Long Dock Mills Co. v., 692.
Dickson, Kennedy v., 769.
Diehl v. Carritt, 630.



CASES REPORTED AND NOTED.

Dingwall and Cedar Rapids R.W. Co., Re, 540.
Diver and Breen, Aspinall v., 828,

Dixon, McLarty v., 347, 466.

Dodds, Canadian General Electric Co. v., 665.
*Doel v, Kerr, 826.

Dominion Automobile Co. Limited, Small v., 700.
Dominion Construction Co., Guardian Trust Co. v., 611.
Dominion Manufacturers Limited, Marshall v., 808.
Dominion Stamping Co., Gagnon v., 530.

Dominion Transport Co. v. General Supply Co., 55.
Donohue v. MeCallum, 534.

Dorr, Fee v., 680.

Douglas, Weddell v., 92, 216.

Doyle v. Foley-O'Brien Limited, 780.
*Duffield v. Mutual Life Insurance Co. of New York, 345
*Dumenko v. Swift Canadian Co. Limited, 155
Duncan, Re, 539.

Dunlop, Re Bustard and, 135

Dunn v. Wabash R.R. Co., 153.

Dyet v. Truesdale, 663.

Dyke v. Bourns, 132.

East v. Clarke, 586.

*East, Turner v., 377.

*East Flamborough, Township of, Re Harper and, 468.
East Lambton Provincial Election, Re, 29.
Eastern Trust Co. v. Berube, 114.

Edwards, Taylor v., 119.

*Ellis, Campbell Flour Mills Co. Limited v., 331.

Ellis v. Ellis, 283.
Ellis, Re Mino and, 240.
Elmer v. Crothers, 83.

*Emerson, Hunt v., 15, 488.
Epstein v. Lyons, 323, 428.
Evans, Cowper-Smith v., 179, 259,

L

*Fairgrieve, Joss v., 184.

Farah v. Lawless, 725.

Farmers Bank of Canada v. Menzies. 134.
Fauquier v. King, 107.

Fee v. Dorr, 680.
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Ferguson’s Case, Re Canadian Cordage and Manufacturing Co.,
130.

*Field, Short v., 400, 758.
Findlay, Bailey v., 24, 159.
Findlay v. Hydro-Electric Commission of Ontario, 322.
*Finkleman, Winnifrith v., 357.
*Finucane and Peterson Lake Mining Co Limited, Re, 194.
Fischer, Garrett v., 666.
Fisher, Re, 754.
Fitzgerald v. Canada Cement Co., 321.
Fletcher v. Chalifoux, 122.
Flynn, Lake View Consols Limited v., 322.
Foley-O'Brien Limited, Doyle v., 780.
*Forbes, Price v., 712.
Forsythe, Davidson v., 762.
*Fort Frances, Town of, Re Ontario and Minnesota Power Co.
and, 289.
Fort William Commercial Cha.mbers Limited v. Braden, 679.
Fort William Commercial Chambers Limited v. Dean, 679.
Fort William Commercial Chambers Limited v. Perry, 679.
Foster v. Ryckman, 665.
Fowler and Township of Nelson, Re, 265.
Fowler and Village of Waterdown, Re, 309.
Frame v. Hay, 738.
*Funk, Seiler v., 179.

G.

Gagnon v. Dominion Stamping Co., 530.
(narrett . Fischer, 666.
as;olocmc Motors Limited, Langdon-Davies Motors Canada
Limited v., 107.

Gauthier v. Village of Caledonia, 171.

General Supply Co., Dominion Transport Co. v., 55.
Gibson Electrics Limited, Toronto Electric Light Co. v., 106.
Gifford and Wagner, Re, 217.

Gilbert v. Reynolds, 827.

Gillies, Coffin v., 354.

Gilmour v. Charpentier, 519.

Girardot, Curry v., 642.

Glaeser v. Klemmer, 14.

Goldenberg, Re, 789.

Goldfields Limited, Chisholm v., 547.

Goldman, Rolph & Clark Limited v., 739.




OASES REPORTED AND NOTED. ix

*Gordon Mackay & Co. Limited, Toronto General Trusts Cor-
poration v., 822.
*Gowland v. Hamllton Grimsby and Beamsville Electric R.W. Co.,
591.
*Grainger v. Order of Canadian Home Circles, 649.
Gramm Motor Truck Co. of Canada lelted v. Gramm Motor
Truck Co. of Lima, Ohio, 448,
*Grand Trunk R.W. Co., City of London v., 502.
*Grand Trunk R.W. Co., Lemon v., 76.
Grand Trunk R.W. Co. Mcbauley v., 336.
Grand Trunk R.W. Co., Nicholson v., 480.
*Grand Trunk R.W. Co., Smith v., 380.
*Grand Trunk R.W. Co., Summers v., 502.
Grant v. Lerner, 564.
Grant Campbell & Co. v. Devon Lumber Co. Limited, 209.
Greenlees v. Greenlees, 432.
*Greer v. Canadian Pacific R.W. Co., 180.
Grills v. Canadian Securities Corporation Limited, 546.
Grills v. City of Ottawa, 520.
Guardian Trust Co. v. Dominion Construction Co., 611.
Guilmette (J. A.) Co. v. Parisien, 313.
*Gurofski (Louis), Antiseptic Bedding Co. v., 95.

H.

Haig, Cassan v., 267.

Hall, Bank of Ottawa v., 475.

.Halliday v. Roy, 546.

Halstead v. Sonshine, 729. ;

Hamilton Bridge Co., Dawson v., 413.

Hamilton Bridge Co., Pemberton v., 387.

Hamilton Bridge Works Co. Limited, Haywood v., 231.
*Hamilton, City of, Collier v., 277.

*Hamilton (mmsby and Beamsulle Electric R.W. Co., Gowland

v., 891.

Hamllton Ideal Manufacturing Co. Limited, Re, 254.
*Hamilton Street R.W. Co., Weir v., 495, 609.

Hanna, Johnson v., 524.

Hardy and Lake Erie and Northern R.W. Co., Re, 308.
Harness, Bice v., 846.

*Harper and Townshlp of East Flamborough, Re, 468.
*Harris, Re, 597, 648.

Harris v. Townsend 801.

Harris v. Wood, 611.

Harrison v. Schultz, 131, 757.




X THE ONTARIO WEEKLY NOTES.

*Havelock, Village of, Robinson v., 60.
Hawkins v. Miller, 752.
Hawkins, Moody v., 775.
Hawley, Jackson v., 300.
Hay, Frame v., 738.
Haywood v. Hamilton Bridge Works Co. Limited, 231.
*Healy v. Ross, 246.
*Hedge v. Morrow, 279.
Herrington v. Carey, 473.
Herrington v. Cochran, 225.
Hickey, Re, 142, 164.
*Hicks, Carter v., 734.
Hill, Re School Section 5 in the Township of Stephen and, 121.
Hill v. Toronto R.W. Co., 831.
Hislop, Re, 614,
Hobbs, Wauchope v., 294.
Hodgins v. Lindsay, 133.
Holladay (M. A.) Co., Re, 321.
Hooper, Re, 104,
Howard, Steere v., 562.
Huberdeau v. Villeneuve, 176.
*Hudson Bay Mines Limited, Danis v., 365.
*Hull v. Seneca Superior Silver Mines Limited, 403.
Humberstone v. Toronto and York Radial R.W. Co., 711.
*Humbervale Cemetery Co., Smith v., 462.
*Hunt v. Emerson, 15, 488.
*Hurst v. Morris, 370.
Hydro-Electric Commission of City of Hamilton, Scott v., 385.
Hydro-Electric Commission of Ontario, Findlay v., 322.
Hydro-Electric Commission of St. Catharines, Lincoln Electrie
Light and Power Co. of St. Catharines Limited v., 688.

I

Imperial Paper Mills of Canada Limited, Re, 630.

Inch v. Brock, 227.

International Harvester Co. v. Kerton, Re, 453.
*International Hotel Co., Junor v., 420.

International Hotel Co., Miller v., 423.

International Mausoleum Co. Limited, Clark v., 94.
*Irwin, Campbell v., 71. .

J.

Jackes v. Mail Printing Co., 677.
Jackson v. Hawley, 300.

I,



CASES REPORTED AND NOTED. xi

*Jackson Potts & Co., Wolsely Tool and Motor Car Co. v., 617.
Jacobs and Toronto Board of Education, Re, 452.
James, Vansickle v., 473.

Jarvis, Wright v., 608.

Jarvis Local Option By-Law, Re, 751.

Jessop and Jessop, Re, 405.

Jewett, Re Mercurio and, 473.

Johnson v. Hanna, 524.

Johnston v. Cayuga, Re, 751.

Jones v. Neil, 359.

Jones and Township of Tuckersmith, Re, 579.
Jones v. Township of Tuckersmith; 579.

*Joss v. Fairgrieve, 184.

*Journal Printing Co. v. McVeity, 633, 796.

*Junor v. International Hotel Co., 420.

K.

Kaakee v. Kaakee, 648.

Kearney, Lochrie v., 567.

Kemp and City of Toronto, Re, 704.

Kennedy v. Dickson, 769.

Kernahan, Westbrook v., 465.
*Kerr, Doel v., 826.

Kerton, Re International Harvester Co. v., 453.

Keyser v. Pearson, 606.

Kilbuck Coal Co. v. Turner & Robinson, 158, 673.
*Kilgour, Murdock v., 165.

King Construction Co. v. Canadian Flax Mills Limited, 606.
*King Edward Hotel Co., United Typewriter Co. v., 193.

King, Fauquier v., 107.

*Kingston, City of, Oskey v., 251.

Kinsman v. Township of Mersea, 101.

Klemmer, Glaeser v., 14,

Knowlton v. Union Bank of Canada, 817.
*Kolari v. Mond Nickel Co., 410.

Krug, Chesley Furniture Co. Limited v., 144.

L.

Labatt Limited v. White, 160.
Laduc v. Tinkess, 31, 384.
La Fortune v. City of Port Arthur, 328.
Laird v. Taxicabs Limited, 736.
*Lake Erie and Northern R.W. Co., Re Brantford Golf and
Country Club and, 197.
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Lake Erie and Northern R.W. Co., Re Hardy and, 308.
*Lake Erie and Northern R.W. Co., Re Muir and, 201.
Lake View Consols Limited v. Flynn, 322,
Lamourie, Mortson v., 177.
Lampert v. Barrett, 574.
*Lamphier, Murphy v., 45.
*Langdon-Davies Motors Canada Limited v. Gasolectric Motors
Limited, 107
Lanston Monotype Machine Co., Miller & Richard v., 241.
Laurin, St. Jean v., 702.
Law]ess, Farah v., 725
Lawrence, Rex ex rel. Yates v., 819.
Leach v. Lincoln Electric Light Co., 403.
Leblond, Re, 398.
Ledyard v. Young, 146.
Lee, Brooks v., 219.
Legate, Re, 566.
*Lemon v. Grand Trunk R.W. Co 76.
Lerner, Grant v., 564.
*Leushner v. Linden, 456, 757.
Lincoln Electrie Light Co., Leach v., 403,
Lincoln Electric Light and Power Co of St. Catharines le\ted
v. Hydro-Electric Commission of St. Catharines, 688.
Linden and City of Toronto, Re, 681.
Linden v. Bastedo, 603.
*Linden, Leushner v., 456, 757.
Lindsay, Hodgins v., 133.
*Linke v. Canadian Order of Foresters, 516, 795.
*Little v. Smith, 483.
*Livingston v. Livingston, 406.
Lochrie v. Kearney, 567.
Loew’s Theatres, Shipway Manufacturing Co. v., 292,
*London, City of, v. Grand Trunk R.W. Co., 502.
London Electrie Co., Christie v., 703.
Long Dock Mills Co. v. Dickey, 692.
Longford Quarry Co. v. Simcoe Construction Co., 68
Loomis v. City of Ottawa, 542,
*Lorne Park, Re, 558.
*Louie Chong, Rex v., 84
Lucas, Re, 474.
Luton, Re, 768.
Lyons, Epstein v., 323, 428,
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CASES REPORTED AND NOTED. xiii

M.

Macaulay, Re, 134.
MecCall, Canada Pine Lumber Co. v., 296.
MeCallum, Donohue v., 534.
MecCauley v. Grand Trunk R.W. Co., 336.
MecClean, Re, 696.
MecConnell v. Murphy, 812.
MecConnell v. Township of Toronto, 745.
MecCormick, Martyn v., 29.
McCowan v. City of Toronto, 815.
*Macdonald (John) & Co. Limited v. Tew, 325.
*Macdonell v. Woods, 342.
McDougall v. Town of New Liskeard, 256.
McFarlane and Order of Canadian Home Circles, Re, 97.
MeGill, Rymal v., 789.
McGillivray v. O’Toole, 784.
*Mackell v. Ottawa Separate School Trustees, 35, 315.
Mackenzie v. City of Toronto, 820.
*McKenzie, Rex ex rel. Mitchell v., 841,
McKey v. Conway, 62.
McKinney v. McLaughlin, 21.
McKinney v. McLaughlin Carriage Co., 702.
MecLarty v. Dixon, 347, 466.
McLaughlin, McKinney v., 21.
McLaughlin Carriage Co., McKinney v., 702.
MecLean v. Wokes, 490.
McLellan, Re, 447.
*MacMahon v. Taugher, 9, 477.
MecMorran, Wilson v., 221.
*McMullen v. Wetlaufer, 244, 797.
McMurtry, Simeoe Construction Co. v., 515.
*McNiven v. Pigott, 593.
*MecVeity, Journal Printing Co. v., 633, 796.
Mabhler, Re, 752.
Mail Printing Co., Jackes v., 677.
*Major Hill Taxicab and Transfer Co. Limited and City of Ottawa,
Re, 747.
Maple City Oil and Gas Co. Limited v. Tilbury Town Gas Co.
Limited, 786.
Marks-Clavet-Dobie Co. Limited v. Russell Timber Co. Limited,
229.
Marshall v. Dominion Manufacturers Limited, 808.
Martin v. Billings, Re, 138.
*Martin v. Shapiro, 545.
Martin, Windsor Auto Sales Agency v., 471.
Martyn v. McCormick, 29.
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Mattair, Curry v., 465.
*Mayberry v. Sinelair, 1.
Mazza, Dannangelo v., 99.
Meldrum, Schuch v., 690.
Menzies, Farmers Bank of Canada, v., 134.
Mercurio and Jewett, Re, 473.
Meredith v. Roman Catholic Episcopal Corporation of Ottawa,
550.
Mersea, Township of, Kinsman v., 101.
Messenger, Re, 125.
Miles v. Constable, 125,
Millar v. Patterson, 714.
Miller, Hawkins v., 752.
Miller v. International Hotel Co., 423.
Miller & Richard v. Lanston Monotype Machine Co., 241.
*Milligan v. Thorn, 310.
Milner v. Brown, 303.
Milo Candy Co. v. Browns Limited, 466.
Mino and Ellis, Re, 240.
*Mitchell, Rex ex rel., v. McKenzie, 841.
*Mitchell and Dresch v. Sandwich Windsor and Ambherstburg
R.W. Co., 508.
*Monarch Bank of Canada, Re, 274.
*Mond Nickel Co., Kolari v., 410.
*Montreuil, Ontario Asphalt Block Co. v., 323,
Moody v. Hawkins, 775.
Moore v. Canadian Order of Foresters, 96.
Moore, Saskatchewan Land and Homestead Co. v., 684.
Morgan v. Billings, Re, 138.
*Morris, Hurst v., 370.
Morrisburg, Village of, v. Sharkey, 728.
*Morrow, Hedge v., 279.
Mortson v. Lamourie, 177.
Mountjoy Lumber Co., Therien v,, 257.
Moyer, Bloch v., 389, 830.
*Muir and Lake Erie and Northern R.W. Co., Re, 201.
Mullen Coal Co., Taylor v., 764.
*Murdock v. Kilgour, 165.
Murdock v. Toronto Construction Co., 120.
*Murphy v. Lamphier, 45.
Murphy, McConnell v., 812.
Murphy, Patton v., 812.
*Murphy, Reuckwald v., 191.
Musumicei v. North Dome Mining Co., 48.
*Mutual Life Insurance Co. of Canada, Devitt v., 575.
*Mutual Life Insurance Co. of New York, Duffield v., 345.
Myers v. Teller, 834.
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N.

Naiman v. Wright, 728.

National Automobile Woodworking Co. Limited, Re, 22.
Neal and Town of Port Hope, Re, 264.

Neal, Re Barr Registers Limited v., 726.

Neil, Jones v., 359.

Nelson, Re, 250, 425.

Nelson, Township of, Re Fowler and, 265.

Nesbitt, Barker v., 17, 679.

New Liskeard, Town of, McDougall v., 256.

Nicholson and Canadian Order of Forestcrs, Re, 623
Nicholson v. Grand Trunk R.W. Co., 480.

Nickerson, Nixon v., 255.

North Dome Mining Co., Musumicei v., 48.

Northern Ontario Light and Power Co., Bartleff v., 402.

0.

*Qakville, Town of, Till v., 667.
O’Donnell, Re, 605.
*Ontario and Minnesota Power Co. and Town of Fort Frances,
Re, 289.
*Ontario Asphalt Block Co. v. Montreuil, 323.
Ontario Canners Limited, Re Badder v., 839.
Ontario Power Co. of Niagara Falls, Township of Stamford v., 646.
*Oskey v. City of Kingston, 251.
Ostler File Co., Bornett v., 474.
0O'Toole, MeGillivray v., 784,
Ottawa, City of, and Ottawa Dairy Co. Limited, Wright v., 151.
*Ottawa, City of, and Provincial Board of Health, Re, 569.
Ottawa, City of, Grills v., 520.
Ottawa, City of, Loomis v., 542,
*Ottawa, City of, Re Major Hill Taxicab and Transfer Co. Limited
and, 747.
Ottawa Free Press Limited v. Welsh, 537.
*Ottawa Separate School Trustees, Mackell v., 35, 315.

r.

Parisien, J. A. Guilmette Co. v., 313.
*Parkers Dye Works Limited v. Smith, 65, 207

Patterson, Millar v., 714,

Patton v. Murphy, 812.

Pearce, Re Charlton and, 174.

Pearson, Keyser v., 606.
. Peart, Rex v., 126.

Pease Foundry Co., Webb v., 212, 257.
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Pemberton v. Hamilton Bridge Co., 387.
Penmans Limited, Visor Knitting Co. v. (No. 2), 121.
Peppiatt v. Reeder, 753.
Perrin & Co. Limited, Robinson Brothers Cork Co. Limited v.,
43, 105.
*Perry v. Brandon, 100.
Perry, Fort William Commercial Chambers Limited v., 679.
*Perth, County of, Ackersviller v., 435.
*Peterson Lake Mining Co. Limited, Re Finucane and, 194.
Phillips, Canadian Land Investment Co. v., 652.
*Phinn, Shipman v., 363.
Pickering v. Toronto and York Radial R.W. Co., 287.
*Pigott, McNiven v., 593.
Pilkington Brothers Limited and Weber, City of Toronto v., 806.
Port Arthur, City of, La Fortune v., 328.
Port Hope, Town of, Re Neal and, 264.
*Poucher v. Wilkins, 670.
Powell, Shorey v., 44.
*Price v. Forbes, 712, %
Price v. Price, 606. » .
Prier v. Prier, 22.
Proctor, Cardinal v., 394.
*Provincial Board of Health, Re City of Ottawa and, 569.

Q.
Quebee Bank v. Sovereign Bank of Canada, 214

R.

*Rae, Rex v., 162.

*Raynor v. Toronto Power Co., 512.
Reaume v. City of Windsor, 647.
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APPELLATE DIVISION.
CLuTe, J. Avgusr 111H, 1914,
*Re SOUTH OXFORD PROVINCIAL ELECTION.

MAYBERRY v. SINCLAIR.
SINCLAIR v. MAYBERRY.

Parliamentary Elections Recount of Ballots—Appeal—Bal-
lot Marked in Ink—Ontario Election Act, R.8.0. 1914
ch. 8, sec. 102—Ballot not Stamped by Returning Officer—
Sec. 71 (2)—Imperative or Directory Provision—Curative
Section, 114—Marks on Ballots—Discrepancy between Num-
ber of Ballots Marked and Entries Made by Deputy Re-
turning Officer—Declined and Rejected Ballots.

In respect of an election held for the electoral district of
South Oxford, there was a recount of the ballots cast, before
Mr. J. G. Wallace, Deputy Judge of the County Court of the
County of Oxford. The candidates at the election were Thomas
Richard Mayberry and Victor A. Sinelair.

Both candidates appealed from the decision of the Deputy
Judge, and the appeals were heard by Crure, J., as a Judge of
a Divisional Court of the Appellate Division of the Supreme
Court of Ontario, pursuant to the Ontario Election Act, R.S.0.
1914 ch. 8, sec. 144.

R. McKay, K.C., for Mayberry.
E. Bristol, K.C., for Sinclair.

Crute, J.:—Upon the recount . . . it was agreed by coun-
sel that the votes properly cast for Sinclair were 2569, and that
the votes properly cast for Mayberry were 2566.

*To be reported in the Ontario Law Reports.

1—7 o.w.N.
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Appeal was taken on 47 ballots referred to as exhibits Nos.
1 to 47 inclusive . . . Out of these ballots the Deputy Judge
allowed Sinelair 17, which, added to 2569 agreed upon by coun-
sel, make 2586 ballots which he finds properly cast for Sinelair;
and out of the said ballots he allowed Mayberry 15, which, added
to 2566 agreed upon by counsel, make 2581 which he finds were
properly cast for Mayberry, leaving a majority in favour of
Sinelair of 5: 13 of the 47 ballots were disallowed, 1 ballot *‘ de-
clined,” and no change was made in exhibit No. 30; which ae-
counts for the 47 before referred to.

I shall deal with the Mayberry appeal first.

Ezhibit 1. Ballot marked in ink for Sinclair. It is con-
tended that this vote should not be counted; that sec. 102 of the
Election Act, R.S.0. 1914 ch. 8, directs that the ballot shall be
marked with a black lead pencil, and that this direction is not
directory but imperative. The section direets that the voter,
on receiving his ballot, shall forthwith proceed into one of the
compartments of the polling place, and there mark his ballot,
““making a cross with a black lead pencil within the white space
containing the name of the candidate,”’ ete. I eannot yield to
this contention. It does not say that he shall make a cross with
a black lead pencil. The section further provides that, having
marked the ballot, the voter ‘‘shall then fold the ballot paper,’’
ete., ‘‘so that the initials and stamp on the back of it and the
number on the counterfoil can be seen without opening it, and
hand it to the deputy returning officer, who shall, without un-
folding it,”” ete.

I do not think it can be successfully argued that a fault in
folding a paper or unfolding it or examining the initials should
vitiate a ballot paper, as would be the case if the word “¢shall’’
is to bear the meaning contended for throughout the section.
Nor should, in my opinion, such effect be given in regard to the
use of the pencil. z

[Reference to the Monck Case (1876), H.E.C. 725, 734 ; the
Wigtown case (1874), 2 O’M. & H. 213 at p. 223; and the Ber-
wick-on-Tweed Case (1880), 3 O'M & H. 180.]

This objection fails.

Exhibits 19, 20, 23, 38, 39. These also are cases of the ballot
being marked with ink instead of pencil, and the objections
also fail.

Erhibits 6, 11, 12, and 22. The question here raised is as to
the validity of a ballot not stamped by the returning officer
under sec. 71 (2), and affects four ballots which have been




o ey,

b il n: g e afiabd. sl

RE SOUTH OXFORD PROVINCIAL ELECTION. 3

counted for Mr. Sinclair, viz, 6, 11, 12 and 22, and two ballots
which have been counted for Mr. Mayberry. The respondent
relied on Ackers v. Howard (1886), 16 Q.B.D. 739.

The Ackers case, while instructive, does not cover the point
here in question. What the decision would have been in the
absence of the official mark upon the back of the ballot papers
and in the absence of the clause declaring that ‘“any ballot
paper which has not on its back the official mark shall be void
and not counted,’’ it is imipossible to say; but that is the ques-
tion here involved,

Section 114 directs the deputy returning officer to reject
““(a) all ballot papers which have not been supplied by him,”’
‘‘but no word, letter, or mark written or made or omitted to be
written or made by the deputy returning officer on a ballot
paper, shall avoid the same or warrant its rejection.”” The last
clause does not cure the defeat here, as under see. 71 (2) it is
the returning officer, and not his deputy, who is required to
stamp every ballot paper ‘‘with a stamp furnished to him for
that purpose by the Clerk of the Crown in Chancery, the im-
pression of the stamp being so placed on the ballot paper that,
when the latter is folded by a voter, the impression can be seen
without the ballot paper being opened.”” This enables the de-
puty returning officer to see that the ballot paper is official.

By sec. 98, the voter shall receive from the deputy returning
officer a ballot paper on the back of which the latter has pre-
viously put his initials so placed as indicated in Form 12
that when the ballot is folded his initials can be seen without
opening it, and on the back of the counterfoil on which he has
placed a number corresponding to that placed opposite the
voter’s name in the poll-book.

By see. 102, the voter, after making his ntark, shall so fold
the ballot paper that the initials and stamp on the back of it
and the number on the counterfoil can be seen without opening
it, and hand it to the deputy returning officer, who shall, with-
out unfolding it, ascertain, by examining his initials and the
stamp and the number on the counterfoil, that it is the same bal-
lot paper that he furnished to the voter, and shall then. in view
of all present, including the voter, remove the counterfoil and
destroy it, and place the ballot paper in the ballot box.

Form 12, referred to in sec. 98, indicates on the back of the
ballot paper the place where the initials of the deputy return-
ing officer and the stamp of the returning officer and the num-
ber on the counterfoil are to be placed, so that, when folded by
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the voter, the deputy returning officer may identify the ballot
paper by the initials, stamp, and counterfoil, as required by
sec. 102. The question here then is quite different from that de-
cided in the Ackers case. It is, whether a ballot paper not duly
stamped by the returning officer is a ballot paper within the
meaning of the Aect?

Under see. 71 (1) and (2), every ballot paper furnished to
his deputy shall be stamped with the stamp furnished by the
Clerk of the Crown in Chancery. Is this peremptory and im-
perative ?

““Shall’”’ shall be construed as imperative: R.S.0. 1914 ch.
1, see. 29 (ee); Hunt v. Wimbledon Local Board (1878), 4 C.
P.D. 48, approved in Young v. Mayor, ete., of Leamington
(1883), 8 App. Cas. 517, at p. 522, where Lord Blackburn
quotes with approval the judgment of Lindley, L.J, in the
Court of Appeal in the same case (1882), 8 Q.B.D. 579-585;
Hoare v. Kingsbury Urban Distriet Council, [1912] 2 Ch.
452, at p. 466.

The object of the Act is to secure complete secrecy in voting.
The counterfoil is destroyed as soon as the deputy returning
officer identifies the number on it with the number opposite the
voter’s name. The clause requiring the official stamp prevents
fraud and gives security to those having the right to vote by
ensuring the use only of ballots issued by the returning officer,
the identity of which shall be certified by the official seal fur-
nished by the Clerk of the Crown in Chancery stamped on each
ballot.

To permit ballot papers not so stamped to be used would, in
the language of Lindley, L.J., approved by Lord Blackburn in
the Young case, ‘‘in effect be repealing the Aet of Parliament,’”
and would deprive the public of that protection which Parlia-
ment intended to secure for them.

In my opinion, no ballot paper may be used which is not
stamped by the returning officer, as upon a recount such ballot
can only be identified by the official stamp. ‘Without such stamp
it is diseredited, and the failure of the voter or deputy return-
ing officer to observe the defeet does not cure it. The initials
and number on the counterfoil, being wrongly placed there,
cannot give it validity, nor do they help to identify it as issued
by the returning officer.

The curative section, 114, applies only to the deputy return-
ing officer, and does not and was not intended to apply to the
returning officer. On the contrary, if the Legislature had in-

4
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tended that the absence from the ballot paper of the official
stamp to be placed there by the returning officer should not
avoid the vote, it is impossible to suppose that the part of sec.
114 covering the acts of omission and commission of the deputy
returning officer would not have been extended to the returning
officer. The deputy returning officer is brought within, and the
returning officer is excluded from, the operation of the curative
clause 114. This evidences a clear intention of the Legislature
to regard the mandatory direction to the returning officer as
imperative. As was said by Hawkins, J., in the Ackers case:
““It would be difficult to suggest a case to which the maxim ‘ex-
pressio unius est exclusio alterius’ could be more justly and
fittingly applied.”” This maxim is specially applicable when
applied to the interpretation of a statute: Broom’s Legal Max-
ims, 7th ed., p. 501; The Queen v. Caledonian R.W. Co. (1850),
16 Q.B. 19, 31; Watkins v. Great Northern R.W. Co. (1851),
16 Q.B. 961, referred to in Caledonian R.W. Co. v. Colt (1860),
3 Maeq. H.L. Sec. 833, at p. 839; Edinburgh and Glasgow R.W.,
Co. v. Linlithgow Magistrates (1859), 3 Maeq. H.L. S.C.
691, at pp. 717, 730; Maxwell on the Interpretation
of Statutes, 5th ed., pp. 504, 529; Craies- on Stat-

ute Law, 20th ed., p. 249 (b); . . . Whiteman v. Sadler,
[1910] A.C. 514, 527; . . . Blackburn v. Flavelle (1881),
6 App. Cas. 628, 634; . . . Hamilton v. Baker (1889), 14

App. Cas. 209, 217; Woodward v. Sarsons (1875), L.R. 10 C.P.
733, 746; Craies on Statute Law, p. 249; Bowman v. Blyth
(1856), 7 E. & B. 26, at p. 45; Rex v. Loxdale (1758), 1 Burr.
445; Cubitt v. Maxse (1873), L.R. 8 C.P. 704, 715; Thwaites
v. Wilding (1883), 12 Q.B.D. 4.

In the above cases the statutes were held to be absolute and
imperative.

A case of a statute being directory merely is that of Regina
v. Lofthouse (1866), LL.R. 1 Q.B. 433.

There seems to be no general rule as to when enabling Aects
are absolute and when directory. B

[Reference to Liverpool Borough Bank v. Turner (1861),
30 L.J. Ch. 379, 380.]

Having regard to the object of the Act, the importance of
the provision, and its necessity to reach that object, T am of
opinion that see. 71 (2) is imperative and absolute, and that
non-compliance therewith renders the ballot paper void, and it
is not to be counted on a serutiny. This affects the ballot
papers Nos. 6, 11, 12, and 22 cast for Sinclair, and these should
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be disallowed and deducted from his total; and applies also to
ballot papers Nos. 17 and 10 cast for Mayberry, which are also
void and should be deducted from his total.

Exhibit 14. This ballot paper was disallowed. ‘On this bal-
lot there were two marks in the form of a T, and it was con-
tended that the lines touched, and that under the cases—the
Wigtown Case, 2 O'M. & H. 216; Re North Grey (1902), 4 O.
I.R. 286 ; the Cirencester Case (1893), Day’s Elee. Cas. 155; and
the Bothwell Case (1884), 8 S.C.R. 676, where it was held that
a ballot marked with a “‘B’’ was sufficient—it was sufficiently
marked. I think this ballot paper was properly disallowed.
This objection fails.

Erhibit 15. This ballot shews a ‘‘V,”” the balance appar-
ently being torn off. T think it was properly counted for Sin-
clair. See the last case and In re Halton Election (1902), 4
0.L.R. 345.

Erhibit 24. This ballot has the word ‘‘for’’ written after
the cross. 1 do not think this voids the ballot. See Woodward
v. Sarsons, L.R. 10 C.P. 733; the Lennox Case (1902), 4 O.L.R.
378; Re North Grey, 4 O.L.R. 286; the West Huron Case (1898),
9 Ont. Elee. Cas. 58; Jenkins v. Brecken (1883), 7 S.C.R. 247.

Erhibit 25. This ballot is properly marked for Sinclair, but
on the back there is a cross opposite the deputy returning offi-
eer’s initials. T do not think this vitiates the ballot. There
can be no doubt for whom the ballot was marked. The ob-
jection fails.

Exhibit 26. This ballot is marked both for Mayberry and
Sinelair, but it is contended that, inasmuch as there is an addi-
tional line in the Sinelair cross, this is evidence that the voter
intended to erase the Sinelair eross, leaving the ballot marked
for Mayberry. I do not think so. I think the test is: if there
was no cross for Mayberry, would there be a good cross for
Sinelair? Answering this in the affirmative, the effect of the
pallot was destroyed by marking it for both candidates. Dis-
missed.

Exhibit 28. Here the ballot is clearly marked with a plain
cross for Mayberry, but the cross is not coloured either with
peneil or ink: it was probably made with a worn and defective
peneil which did not give it colour.

[Reference to the Cirencester Case (Re Lawson), Day’s Elec.
Cas. at p. 60; the Berwick-on-Tweed Case, 3 O’M. & H. 181. I
think this ballot should have been counted for Mayberry, and
the appeal in this case is allowed.

i



RE SOUTH OXFORD PROVINCIAL ELECTION. T

Ezxhibit 30. In Ingersoll division No. 1, it is not disputed
that there were 201 ballots properly marked, of which 87 were
marked for Mayberry, but only 86 have been counted for him.
y In my view, in a recount the ballot is to be looked at,
and not the poll-book. One may surmise how the diserepancy
between the number of ballots and the entry made by the officer
oceurred, but the ballot, being properly marked, should be al-
lowed. Appeal allowed.

Ezhibit 31. A eross for Sinclair to the right of his name,
with some irregular pencil markings under his name. I agree
with the Deputy County Court Judge, and do not think any of
the markings are such as to identify the voter. I do not think
it falls within the Lennox Case, 4 O.L.R. 380, as contended by
Mr. McKay.

Ezhibit 34. 1t is contended that the stroke here amounts to
a ‘“‘V,”” and that, under the cases, the ballot should have been
counted to Mayberry. I do not think so. The most that can be
said is that a single stroke has been repeated, not quite covering
the first stroke. It does not amount to either a ““V’’ or a eross.
It was properly disallowed. Appeal fails,

Ezhibit 44. In this case the ballot is clearly marked for each
candidate, although the cross opposite Sinclair’s name is some-
what paler than that for Mayberry. This ballot was properly
disallowed. See Halton Election Case, 4 O.L.R. 347 (6), where
this point is covered.

The result is that all the appeals on behalf of Mayberry are
dismissed except No. 12, ballot 28, and No. 13, ballot 30, which
are allowed to be added to Mayberry’s total, and ballots 6, 11,
12, and 22, which are to be deducted from Sinelair’s total.

Then as to Sinclair’s appeal.

Ezhibits 17 and 10. Appeal allowed. Already dealt with.

Ezhibit 18. 1 think this is properly allowed to Mayberry.
There is a cross for Mayberry and a straight line opposite Sin-
clair’s name apparently marked out, thus /. This vote was
counted by the returning officer and allowed by the County
Court Judge. I think it was properly allowed. Dismissed.

Ezhibit 21. The return of the deputy returning officer shews
one declined ballot. It is marked with a cross, containing three
strokes in the centre of Mayberry’s name, . . . His Honour
says: ‘‘This should not have been counted as a declined ballot.
I think the deputy returning officer intended to count it a re-
Jected ballot.”” In this I agree with His Honour. It was argued
that, because it was returned in form 21, it ought not to be

2—7 0.W.N.
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counted, although sufficiently marked; but sec. 117 refers to
this return, and see. 138 provides that the form may be cor-
rected. Even without this clause, I should hold that the ballot
is to be looked at and not the return. This appeal is dismissed.

Exhibit 27. Cross for Mayberry with the figures 93 before
the deputy returning officer’s initials on the back: counted by
the deputy returning officer for Mayberry and allowed by the
Deputy County Court Judge, and I think properly allowed by
him. Appeal dismissed.

Ezhibits 33 and 42. These ballots have no cross upon the
face, but a cross upon the back. They were both disallowed,
and I think properly so. Appeal dismissed.

Ezxhibit 36. Straight line for Sinclair, counted by the de-
puty returning officer, for Sinclair and disallowed by the De-
puty County Court Judge. I think this ballot was properly dis-
allowed. See In re Halton Election, 4 O.L.R. 345, where an
error in the headmote in the West Huron (Case, 2 Ont. Elec.
Cas. 258, is pointed out, in which it is stated that ballots so
marked in that case were ‘‘allowed.”” It should have been ““dis-
allowed.”’

Exzhibit 37. In this case there was a cross and a further line
making a star, thus * for Mayberry. This was rejected by the
deputy returning officer and allowed by the Deputy County
Court Judge. On the cases above referred to, I think the ballot
was properly allowed. Appeal dismissed.

Ezhibit 41, The return by the deputy returning officer
shews one declined ballot. This ballot is marked with a straight
line for Sinelair. His Honour held that it should have been re-
turned as a rejected ballot, and it was disallowed by him. With
this I agree. Appeal dismissed.

Exhibit 43. A cross for Mayberry, with a straight line in
pencil mark under part of his name. It was counted for May-
berry by the deputy returning officer, and was allowed by the
Deputy County Court Judge, and properly so, I think. This ap-
peal is dismissed.

Exzhibit 47. A straight line for Sinelair; counted for Sin-
clair by the deputy returning officer, and properly disallowed
by His Honour.

The result is that on Mr. Mayberry’s appeal two votes are
to be added to his total of 2581 and four votes are to be de-
ducted from Mr. Sinclair’s total of 2586, and all the other ob-
jeetions taken by Mr. Mayberry are dismissed.

On Mr. Sinelair’s appeal two votes are to be deducted from



MACMAHON », TAUGHER. 9

Mr. Mayberry’s total of 2583. That is, two votes are added and
two votes are deducted from Mr. Mayberry’s total of 2581, leav-
ing that total as found by the Deputy County Court Judge, un-
altered, and four votes are to be deducted from Mr. Sinclair’s
total of 2586, as found by the Deputy County Court Judge, leav-
ing a total for Mr. Sinclair of 2582—thus leaving a majority in
favour of Mr. Sinclair of one vote.

As each appeal has partly succeeded and partly failed, and
one of the principal points involved was the non-compliance of
the returning officer with the requirements of the statute, there
should be no costs to either party.

HIGH COURT DIVISION,
KeLvy, J. Avgust Tra, 1914
MACMAHON v. TAUGHER.

Solicitor—Agreement with Client Made in Foreign Country—
Proof of Foreign Law—ILex Loci Contractus—Contingent
Fee—Share of Estate—Agreement Made after Relationshwp
of Solicitor and Client Arose—Duty of Solicitor—Absence
of Independent Advice—Action to Set aside Agreement—
Evidence—Remedy under Solicitors Act—Impossibility of
Performance of Agreement.

Action by the widow of James A. MacMahon, son of the
Hon. Hugh MacMahon, deceased, against one Taugher, an at-
torney-at-law, of San Francisco, California, and the National
Trust Company Limited, executors of the will of Hugh Maec-
Mahon, to have a certain agreement between the plaintiff and
the defendant Taugher set aside; for a declaration that the de-
fendant Taugher was not entitled (as he claimed to be) to
twenty-five per cent. of the value of the estate of Hugh Mac-
Mahon coming to the plaintiff; and for a declaration that the
plaintiff was entitled to the whole of the estate, subject only to
the payment of the proper charges and disbursements of the
defendants the executors.

Hugh MacMahon died on the 18th January, 1911, leaving a
will dated the 2nd September, 1910, whereof letters probate
were issued to the aforesaid executors.
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By the will, the testator, after making provision for his wife
holding during her lifetime certain chattels and for payment
to her of $600, directed his executors to invest the balance of
the moneys of his estate, and to pay his wife quarterly the in-
come arising therefrom, and also a sum of $300 annually out
of the corpus. He then directed that, on the death of his wife,
the interest upon the moneys of the estate remaining should be
paid quarterly to his son D’Arey Hugh MacMahon, during his
life, but without power to anticipate or alienate; and, on the
decease of D’Arcy, that the fund then remaining should be paid
to the widow of his other son James Alexander (that is, to the
plaintiff). But, should the plaintiff predecease D’Arcy, D’Arcy
was empowered to appoint by deed or will the fund remaining
at his decease. In default of appointment, the sum was to go
to a niece.

The testator’s widow died on the 18th June, 1911, and his
son D’Arey on the 8th July, 1913,

The plaintiff in November, 1911, first became aware of the
death of the testator’s widow and of the benefits intended for
her by the will, when she was asked to consent to payment out
of the assets of the testator’s estate of the expenses connected
with the widow. She was then living in San Francisco, and
was without means and in bad health. She then consulted the
defendant Taugher as to raising money upon her prospects un-
der the will and as to whether she should give the econsent asked
for. About the beginning of February, 1912, Taugher received
a copy of the will and other doecuments from Toronto, and pre-
pared an agreement to be executed by himself and the plaintiff,
according to which he was to endeavour to effect a settlement
or compromise by which she would receive some immediate
benefit from the estate, and he was to have for his services one-
half of any sum received. A copy of the draft agreement was
given to the plaintiff, and after about ten days she returned it
to Taugher, and took exeeption to his receiving 50 per cent. if
D’Arey should die before the contemplated settlement was eom-
pleted; and the draft agreement was altered by making Taugh-
er’s remuneration 25 per cent. in the event suggested—which
was the event that happened. Thus amended, the agreement
was executed on the 16th March, 1912. At the same time, she
signed a power of attorney in favour of Taugher, by which
he was given the very widest powers of entering into any agree-
ment or compromise with D’Arey in relation to her interest in
the estate, and of selling, assigning, and disposing of her in-
terest, present and contingent, therein.
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There was some correspondence and negotiation between
Taugher and representatives of D’Arey, but no settlement was
made; and, as soon as D’Arcy’s death, in July, 1913, became
known to the plaintiff, she revoked the power of attorney and
repudiated the agreement. Taugher, however, claimed the fund
remaining in the hands of the executors; and this action was
begun.

The plaintiff alleged that Taugher was her attorney when
she signed the agreement and power in March, 1912; that she
had no independent advice; that he procured her execution of
the documents by deceit and overreaching; and that long be-
fore the death of D’Arey negotiations had ceased, and no fur-
ther efforts were in contemplation.

S. King and C. A. Moss, for the plaintiff,

I. F. Hellmuth, K.C., for the defendant Taugher.

C. 8. Maclnnes, K.C., for the defendants the National Trust
Company Limited.

Krrvry, J. (after setting out the facts) :—The evidence of a
number of attorneys-at-law in San Francisco, men of long pro-
fessional experience, was taken on commission an | submitred
at the trial. On the question of the validity of agreements en-
tered into by attorneys-at-law in that State providing for con-
tingent fees, this evidence suffices to shew that such agreements
have been upheld by the Courts of that State, and that such
contracts may there be made. Other evidence of these witnesses
was directed to the question of the relationship between an at-
torney and his client, and the obligations of the attorney to-
wards the client with respeet to the good faith required of him
from the time the relationship is established. . . .

[Reference to Cox v. Delmas (1893), 99 Cal. 104.)

The fair deduection to be drawn from the evidence of these
witnesses on the law of California is, that the attorney who bar-
gains in a matter of advantage to himself with his client is
bound to shew that the transaction is fair and equitable; that
the client was fully informed of his rights and interests in the
subject-matter of the transaction and the nature and effect of
the transaction itself, and was so placed as to be able to deal
with the attorney at arm’s length; the general principle there
governing this class of cases and forming the basis of the rule
being that, if a confidence is reposed and that confidence is
abused and the other party suffers an injury thereby, the Court
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will grant relief. But . . . that the striet duty required
of the attorney, when the relationship of attorney and client
has been established, does not arise in the making of a contract
by which the relationship is originally created and the attor-
ney’s compensation is fixed. . . .

[Reference to Cooley v. Muller & Lux, 156 Cal. 510.]

Had the relationship of attorney and client been established
between these parties before the making of the contract now in
issue? And, if so, did the attorney fulfil the obligations in-
volved in that relationship? . ..

When I consider the evidence of the plaintiff, given
throughout with the greatest of candour and straightforward-
ness, and without any appearance of a desire to overstate her
own position, and the deductions to be drawn from Taugher’s
correspondence, as well as from other circumstances, 1 find it
impossible to reach any other conclusion than that from the
end of December, 1911, or the beginning of January at least,
his relation to the plaintiff was that of an attorney to his client,
and that he so considered himself and held himself out.

The relationship having been, as I find, so established, the
next consideration is, did Taugher discharge the obligations to
the plaintiff which his fiduciary relationship towards her de-
manded? As expressed in Cox v. Delmas, 99 Cal. at p. 123,
citing from Gibson v. Jeyes, 6 Ves. 278, one of these obligations
is, that, if the attorney on his own account has any transaction
with his elient about the subject of the litigation, he must, with
reference to such transaction, be able to give and must give to his
client that reasonable advice against himself that he would have
given against a third person.

Not only was the plaintiff entitled to the protection that
this expression of the law indicates, but . . . the very
reason for her selecting and retaining and eonsulting him—and
that reason was made known to him—was the confidence which
she understood could be reposed in him as an Ontario lawyer
(he having practised in Ontario before going to California).
She had the utmost confidence in him and implicitly relied upon
him. She had no male friend or adviser; in fact, no friends ex-
cept one woman friend, as was made known to Taugher. She
had had no experience in legal matters; she was without know-
ledge of business affairs . . .; her financial condition could
not be worse than it was; her health was not good, and she had
fears of having contracted an illness which might prove fatal.
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Were these documents (the agreement and the power of at-
torney) such as a prudent and careful attorney—one fully ap-
preciating his duty to his eclient—would or should advise or
permit that client to execute? I am forced to answer in the
negative. . . . My conclusion is, that, the relationship of
attorney and client having been established before the making
of the agreement, that relationship cast upon the defendant
Taugher an obligation and duty towards the plaintiff which he
failed to perform; and, as a consequence, the agreement can-
not be enforced against the plaintiff. This is in accordance
with the law of California, as I understand it from the evidence
submitted and the authorities cited; and it is not out of har-
mony with the state of the law in this Provinece. A contract
such as this, entered into here in similar circumstances, would
not be upheld.

This renders it unnecessary to discuss the question
whether the matter should be determined under the law of
California . . . or . . . of this Province. 2

A deduction easily made is, either that, on the refusal in
June, 1912, of D’Arecy’s solicitor further to consider a com-
promise, Taugher treated the matter as at an end, or that he
“was content to take no further active steps in the plaintiff’s
interest, but quietly sit by and await results.

The question whether the agreement is void by reason of
impossibility of performance is one which, in view of my find-
ings on other grounds, need not be dealt with. . . . T am in-
clined to the opinion . . . that the agreement could not be
successfully attacked on that ground alone.

A further contention raised by the defendant Taugher is
on the right of the plaintiff to have the question of Taugher’s
remuneration disposed of by action, and not under the pro-
visions of the Solicitors Act, 2 Geo. V. ch. 28, see. 56 et seq.
(R.8.0. 1914 ch. 159, sec. 56 et seq.). The questions arising in
this action could not, in my view, have been determined by the
machinery provided by that Aet, the provisions of which were
not intended to apply, and do mot apply, to a set of circum-
stances such as have arisen in the present case. Moreover, the
defendant Taugher having by notice denied the right of the
plaintiff to receive any part of the estate of which the defendant
company are the trustees, except by payment to be made through
him, and having expressly forbidden his co-defendants to make
any payment to the plaintiff, and having thus tied up the assets
of the estate, the plaintiff did not exceed her rights in proceed-
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ing by this action to have the question in dispute determined,
and thus obtain a judicial declaration as to the distribution of
these assets. . :

Judgment will be in favour of the plaintiff, declaring that
the defendant Taugher is not entitled to 25 per cent. of the
estate of the late Hugh MacMahon, nor to any part thereof;
that, as between the plaintiff and the defendant Taugher, the
whole estate belongs to the plaintiff; and that the agreement
between them is null and void and should be set aside. The de-
fendant Taugher will pay the costs of the action both of the
plaintiff and of his co-defendants.

Favcoxsrivge, C.J.K.B. Avgust 8tH, 1914.
GLAESER v. KLEMMER.

Fraud and Misrepresentation — Promissory Notes Given for
Share in Partnership—Negotiations for Partnership—Uber-
rima Fides—Part Inducement by Fraudulent Misrepresen-
tation—Repudiation—D elay—Ezcuse.

Action upon a promissory note for $1,000. Counterclaim for
wages and for delivery up of two other notes made by the
defendant.

W. H. Wright, for the plaintiffs.

D. Robertson, K.C.,, for the defendant.

Favrcoxsringe, C.J.K.B.:—The defendant is twenty-seven
years of age and son-in-law of the plaintiff Leinberger. He is
quite inexperienced in business. He had saved some money,
driving a 'bus for nearly nine years for his father and for the
man who bought the father out. In January last, he was in-
duced to go into partnership with the plaintiffs, giving three
notes of $1,000 each as his capital. One of these is the note sued
on. His defence is that he was induced to enter into the part-
nership by certain false and fraudulent representations of the
plaintiffs.

My Lord Justice Lindley says (Partnership, 6th ed., p. 314) :
““The utmost good faith is due from every member of a part-
nership towards every other member. . . . This obligation
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to perfect fairness and good faith is, moreover, not confined to
persons who actually are partners. It extends to persons nego-
tiating for a partnership but between whom no partnership as
yet exists.”’

And in Beckman v. Wallace (1913), 29 O.L.R. 96, it is held
that, if there be a fraudulent misrepresentation as to any part
of that which induces a party to enter into a contract, the party
may repudiate the contract.

I allow the defendant to amend his statement of defence by
adding thereto the paragraphs 3a, 3b, and 3¢, in the notice to
amend served on the 23rd May; and I find that the defendant
has proved all these.

I accept also his statement that the plaintiffs falsely and.
fraudulently represented that they had reduced their indebted-
ness to $200, that they had in the last six months of 1911 and all
1912 made a profit of $5,600, and that their profit on the goods
they manufactured was 50 per cent.

I consider the defendant’s inexperience and want of business
capacity to be sufficient explanation and excuse for his not hav-
ing sooner repudiated the contract.

The action will be dismissed with costs. Judgment for the
defendant on his counterclaim with costs, for $22.52 wages, and
for delivery up of the other two notes to the defendant, or, if
they have endorsed over or otherwise transferred the same, that
the plaintiffs be ordered to indemnify the defendant therefrom,

Favrconsripge, C.J.K.B. Aveust 14TH, 1914,
HUNT v. EMERSON.

Principal and Agent—Agent’s Commission on Sale of Land—
Agreement—Evidence—Failure of Claim for Commission—
Costs.

Action by a broker for commission on the sale of land, tried
without a jury at London.

G. Lynch-Staunton, K.C, and E. W. Secatcherd, for the
plaintiff.

Sir George Gibbons, K.C., and G. S. Gibbons, for the defen-
dant.
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Favconeringe, C.J.K.B.:—There is very little dispute about
the faets. In any conflict which could not be settled by refer-
ence to a writing, the plaintiff would fail to satisfy the burthen
of proof.

In his telegram, the defendant declared positively that he
would not take less than $100,000 net to him, and that he would
not pay any commission on. that figure, and to order the pay-
ment of a commission to the plaintiff would be to place it in
the power of an agent to dictate to his employer at what price
the latter should sell.

Here, as in Hubbard v. Gage (1913), 4 O.W.N. 901, the
transaction was in the form of an option.

In Toulmin v. Millar (1887), 58 L.T.N.S. 96, a case strongly
relied on by the plaintiff, Lord Watson says (p. 97): ‘“‘The
agent then says: ‘ T think I can find you a purchaser. Will you
not sell?’ To which he replies: ‘I will sell for £10,000, not a
sixpence less; if you can get that sum sell; if not, let the pro-
perty.” 1 am not prepared to hold that an arrangement ex-
pressed in these or in equivalent terms would confer a general
employment to sell upon the agent.”’

This case falls rather within the lines of Sibbitt v. Carson
(1912), 26 O.L.R. 585: ‘““The mere finding of a purchaser is
not enough ; there must be a contract to pay; and the terms of
the contract, including all limjitations as to time, must govern:’’
per Middleton, J., at p. 587; affirmed in appeal (1912), 27 O.L.
R. 237; and Sutherland v. Rhinhart (1912), 5 Sask. L.R. 343.

I have of course referred also to Burchell v. Gowrie and
Bloekhouse Collieries Limited, [1910] A.C. 614, and McBrayne
v. Imperial Loan Co. (1913), 28 O.L.R. 653.

The plaintiff fails. The defendant might have afforded to
be a little generous. He denies even that he offered the plain-
tiff $250 for his expenses. For this and other reasons, in dis-
missing the action, I make no order as to costs.
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FaLcoNBriDGE, C.J.K.B. AvgusT 2418, 1914,
BARKER v. NESBITT.

Fraud and Misrepresentation—Sale of Plant and Business—
Action for Balance of Price—Evidence—Failure of Defen-
dants to Prove Misrepresentations.

Action to recover $14,000, in the circumstances mentioned
below.

The action was tried without a jury at Belleville.
I. F. Hellmuth, K.C.,, and T. Walmsley, for the plaintiff.
E. G. Porter, K.C., and W. Carnew, for the defendants.

FaLconsripge, C.J.K.B.:—The plaintiff is a manufacturer
carrying on a foundry and stove business in the town of Pie-
ton. The defendants are business men, residing in the village
of Brighton, in the county of Northumberland. By memoran-
dum of agreement bearing date the 5th May, 1913, the plaintiff
sold to the defendants and the defendants purchased all the
machinery or appliances used or owned by the plaintiff, for the
sum of $15,000, payable $1,000 cash on or before the 15th May,
1913, and the balance on the removal or taking over of the said
machinery. The plaintiff also sold to the defendants and the
defendants purchased, for a company to be formed, the good-
will, trade marks, patents, ete., for $10,000, to be paid for in
or with $10,000 stock in the company to be formed under the
Ontario Companies Act, with a provision for the defendants re-
deeming such $10,000 stock at par, if desired within three years
by the plaintiff. The said plaintiff was to give assistance to-
wards the planning of the building to be erected, ete., and assist
the general manager in the operation of the company for a
period of at least six months. There were other stipulations in
the agreement, one of which was a covenant by the plaintiff that
he would not, directly or indirectly, either by himself or in part-
nership, etc., engage in any business similar to the one now
carried on by him, for a period of ten years. The defendants
were to form the new company at once and have suitable build-
ings erected in Brighton, and proceed to remove the machinery,
plant, etc., not later than the 1st December. The defendants
paid the sum of $1,000 to the plaintiff, but refused to pay the
balance of $14,000; hence this action.
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By their statement of defence and counterclaim the defen-
dants plead that the plaintiff, having a special knowledge of the
business of foundryman and stove-manufacturer, entered into
negotiations with the defendants, who had no personal know-
ledge of the business, and he, knowing that the defendants would
have to rely entirely on his representations, undertook and re-
presented to the defendants that the business he was offering
to sell had for a number of years before been actualiy c.riine
a profit of 50 per cent. gross, and 33714 per cent. net on the
output annually; and the defendants, desiring to establish a
paying industry to boom (sic) the village of Brighton, as well
as for their own profit, and relying on the plaintiff’s representa-
tions, paid the $1,000 mentioned; that they afterwards learned
that the said representations were not true, but were grossly
exaggerated, and they wrote a letter to the plaintiff requesting
him to verify his said representations, to which they received no
reply (this is the letter of the 29th November, 1913, hereinafter
referred to) ; but the plaintiff, on the contrary, commenced this
action; and the defendants claimed by way of relief that the
agreement by reason of the false representations made by the
plaintiff as aforesaid was a fraud upon the defendants, and
should be deelared to be null and void, ete.; and, by way of
counterclaim, they asked repayment of the said $1,000 and dam-
ages, ete. The reply to this pleading was delivered on the 21st
February, 1914. :

On the 9th April, 1914, the defendants’ solicitor served a
notice on the plaintiff’s solicitor that application would be made
at the hearing for leave to amend the statement of defence ‘‘by
adding after the word ‘annually’ in the 23rd line of the 3rd
paragraph thereof the following words, ‘and that the annual
output was 1,500 or more stoves of various patterns, selling at
various prices ranging from $5 to $38, and that the total sales
and gross proceeds for the year 1912 were upwards of $32,000;
that the net profit thercon was 33 %5 per cent.; and that the
plaintiff had been drawing from such profits the sum of about
#4000 a year for living expenses, leaving the balance of profits
as shewn in the said business; that the business was one well-
established. and had a large and growing trade, and at a point
such as the village of Prighton would make a good return for
money invested, as the plaintiff alleged he could shew by his
cost of production; and that the plaintiff had in the said busi-
ness been giving employment to about 25 hands all the year
round ; and by adding after the word ‘profits’ in the 30th line
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of the said paragraph 3 the following words, ‘extent and volume
of business, withdrawal of profits, and employment of lab-
our.’ ”’

In accordance with my usual practice, I directed the notice
of motion to be filed, intimating that, no doubt, I would allow
the amendment if the evidence and the merits of the case seemed
to justify it.

The only written representation made by the plaintiff is
contained in the following letter (dated the 11th April, 1913,
and written by the plaintiff to one of the defendants) : ‘‘This
business is one well-established, and has a large and growing
trade, and with more capital could easily be very much in-
creased, and at a point such as your town, with more than one
railway, would make a good return for money invested, as I
can shew by my cost of production. We have been giving em-
ployment to about 25 hands the year around. Any further in-
formation you may desire will be pleased to give it.”’

It is but faintly contended that this letter contains any sub-
stantial misrepresentation. The business did increase slightly
from 1910 to 1911 and from 1911 to 1912, and ‘‘about 25 hands’’
is not a gross misrepresentation.

Then as to the alleged verbal misrepresentations, it is a mat-
ter of comment that, up to the middle of February, apparently
the only instruction given to the defendants’ solicitor was as to
the statement set out in the defence, i.e., as to the profits, net
and gross. When this is read in connection with the alleged
statement of a business shewing sales or gross proceeds of $32,-
000, the result is, that this presumably sane plaintiff sells a busi-
ness worth net $9,000 or $11,000 a year for $15,000 or, if we
add the $10,000 stock, for $25000—a reductio ad absurdum.

As counsel said in argument, there was a lamentable con-
fliet of testimony. The phrase is well chosen in view of the fact
that the parties and their witnesses all seemed to be highly re-
spectable people, and I have no remarks to make as to their re-
spective demeanour in the witness-box.

Only four out of the six defendants were called. Bullock and
Russill did not give evidence ; and, therefore, T am told nothing
about any representations which may have been made to them
to induce them to enter into the contract. And I think it is a
subject of comment as to the whole case that they were not called
for the defence. :

It is a very remarkable thing that, while Drewry says that
he heard before or about the 1st July that things were not as
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represented, and told the plaintiff so, and Ross says that he
heard of misrepresentations ‘‘in early fall,”’ yet they went on
with their preparation for building in Brighton for the com-
pany which had been incorporated on the 20th May. Mr.
Austin. an architeet, was in Brighton on the last Saturday in
August in connection with plans and specifications for the
building. He saw some of the directors of the company, and
Brandenburg (the plaintiff’s agent) was there. He advertised
for tenders, which were opened about the middle of September.
They decided then not to build at that time. The defendant
Neshitt said the price of brick was too high, and made the an-
nouncement, ‘‘ Gentlemen, building will not go on under present
conditions.”’ There is not a syllable of direct protest or com-
plaint until the writing of the letter of the 29th November,
1913, two days before the payment of the balance was due.

The defendants differ in their evidence as between and among
themselves. There are two discrepancies in Ross’s evidence as
compared with his examination for discovery. He said that he
thought it was a mistake in his evidence immediately after
the examination, but did not take steps to correct it. He was a
very important witness for the defence. He admits that he
told Fred. Cory in the autumn that he thought his co-defendant
Neshitt was trying to ‘‘queer’’ the business, and to tell Barker
to go on and sue, and he would give evidence for him when the
time came. True, he says that this was before he acquired know-
ledge of the falsity of the alleged representations.

The agreement itself does not favour the defendants’ con-
tention. It is not for the bare purchase of a continuing busi-
ness. It is: (1) a purchase of specific machinery, appliances,
ete., for $15,000; (2) a purchase of goodwill, trade-marks, pat-
ents, ete., for $10,000 to be paid for in or with $10,000 stock in
the company to be formed, with the other provisions as set out
above. There is no undertaking or covenant as to volume of
business or profit or any matter now ecomplained of. The de-
fendants knew that the plaintiff kept no books.

The defendants fail to satisfy the onus of proof. Crediting
all parties with a reasonable desire to tell the truth, the plain-
tiff has a better reason for remembering exactly what took place
than have the defendants, in this, that he was vitally interested
in the bargain which he was making, involving the sale of his
whole business enterprise; he apparently had faith in it to the
extent of taking $10,000 stock. The primary object of the de-
fendants was not to make money for themselves (although they
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probably would not have scorned that element), but to secure
an industry for the town of Brighton—in the langunage of the
statement of defence, to ‘‘boom’’ it; and their personal interest
was, therefore, comparatively indireet and remote. They were
acting for and with the board of trade of the town, and they
wanted married men in the employment of the concern so as
increase the number of householders in Brighton.

The plaintiff will have judgment for $14,000, with interest
from the 1st day of December, and allotment and delivery of
$10,000 fully paid-up shares of the company, and costs.

The counterclaim will be dismissed with costs. Leave to
amend the statement of defence is refused.

McKiNNEY v. McLaveHLIN—FALCONBRIDGE, (.J.K.B.—
Avgusr 6.

Pleading—Action for Possession of Motor Car—=Statement of
Defence—Assertion of Lien for Debt—Insufficiency—Particu-
lars—Leave to Amend.]—Motion by the plaintiff for judgment
on the pleadings in an action to recover possession of a motor ear
and damages for detention. The defendants asserted a lien upon
the car. The learned Chief Justice said that it was quite clear
that the statement of defence did not disclose a defence to the
cause of action alleged in the statement of elaim. The lien should
be specially pleaded, and particulars of the debt in respect of
which the lien was claimed should be given: Bullen & Leake on
Pleading, 6th ed. (1905), p. 866 et seq.; Halsbury’s Laws of Eng-
land, vol. 27, p. 911; Halliday v. White (1864), 23 U.C.R. 593 ;
Somers v. British Empire Shipping Co. (1860), 3 H.L.C. 338;
Monarch Life Assurance Co. v. Mackenzie (1913), 25 O.W.R.
743 (P.C.) The plaintiff was, therefore, entitled to Jjudgment,
with costs, and with a reference as to damages. The defendant
should be allowed to amend on payment of costs. W. Laidlaw,
K.C., for the plaintiff. L. F. Heyd, K.C., for the defendants.
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PRIER V. PRiER—FALCONBRIDGE, C.J.K.B.—Augusr 10.

Contract—Conveyance of Farm by Parents to Son—DBonds
for Maintenance—Performance of Contract—Consideration.]—
Action originally brought by the father and mother of John
Prier to enforce bonds given by him for their support and main-
tenance, the defendant being the executor and devisee of John
Prier, to whom the original plaintiffs had conveyed their farm, in
consideration of the bonds, ete. The action was continued by the
executor of the father, and an alternative claim to set aside the
conveyance of the farm was made. The learned Chief Justice
said that the old people were both dead; and, on the great pre-
ponderance of testimony, they had nothing to complain of in
their lifetime—e.g., many witnesses deposed to offers made to
them to build a house, as contemplated by the bonds. This was
no case of failure of consideration. The contract was executed
on both sides. Aection dismissed—under all the circumstances,
without costs. J. S. Fraser, K.C., for the plaintiff. F. F. Par-
dee, K.C., for the defendant.

Re NaTioNAL AvromoBiLE WoopwoORKING (fo. LiMITED—FALCON-
BriDGE, (.J.K.B.—Avaust 19.

Company—Winding-up—Order under Dominion Statute—
Consent of Creditor or Shareholder—Sec. 12 of Statute.]—
Motion by the assignee of the ecompany for an order for the
winding-up of the company under the Dominion statute. The
learned Chief Justice said that, upon filing the written consent
of a ereditor or shareholder to the amount required by see. 12 of
the Winding-up Aet, the usual order should go; Frederick Cur-
zon Clarkson to be provisional liquidator; reference to the Mas-
ter in Chambers to appoint a permanent liquidator and exer-
cise the other usual powers. J. F. Boland, for the applicant.
Grayson Smith, for A. J. H. Eckhardt.
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TaoMPSON V. THOMPSON—FALCONBRIDGE, (.J.K.B.—Avcust 19.

Will—Action to Set aside—Motion for Imterim Injunction
Restraining Executors from Dealing with Estate—Evidence.]—
Motion by the plaintiffs to continue an injunction granted ex
parte by BriTTox, J., restraining the defendants from dealing
with the estate of Thomas Thompson or taking proceedings
under the letters probate. The learned Chief Justice said that
the material filed on behalf of the plaintiffs disclosed a very
weak case. With the exception of a statement on hearsay alleged
to have been made by a Minister of the Gospel, who did not him-
self make an affidavit, the only real material was what was con-
tained in the affidavit of a medical practitioner, who said that he
visited the testator on the 22nd May last—the will having been
made on the 20th May. The doctor says: ‘‘I verily believe that
the said Thomas Thompson was not capable of making a will
on the said 22nd day of May.”” He did not swear that, in his
opinion, the testator was not capable of making a will on the
20th. In other words, the Court was asked to draw an inference
which the deponent, evidently did not venture to draw. It was
sworn in the affdavits filed by the defendants that the doctor
visited the testator on the 19th; and it seemed strange that this
fact was not mentioned in the doctor’s affidavit. It looked as
though these omissions were designedly made; but the affidavits
were drawn in a very slovenly fashion. For example, the plain-
tiff Alice Thompson was made to swear in her affidavit that I
am one of the above-named defendants.”” Motion adjourned
until the trial, the injunction not being continued in the mean-
time. Costs of this motion to be costs in the cause to the de-
fendants in any event, unless the Judge at the trial should other-
wise order. W. J. MeLarty, for the plaintiffs. John King, K.C.,
for the defendants.
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COUNTY COURT OF THE COUNTY OF LANARK.
Scort, Co. C.J. JuLy 22np, 1914.
BAILEY v. FINDLAY.

Highway—Improper Use of—Motor Vehicle Left Standing on
Highway for Unreasonable Time—Injury to Horse Taking
Fright at Car—Liability of Owmners of Car—Proximate
Cause of Injury—Negligence — Contributory Negligence—
Motor Vehicles Act, 2 Geo. V. ch. 48 — Inapplicability to
“Dead’’ Car — Absence of Lights — ‘‘ Between Dusk and
Dawn’’—Secs. 6(2) and 8(3) of Act.

Action for damages for injury to the plaintiff’s horse by
reason of its having become frightened by the defendants’ motor
car standing upon a highway.

The action was tried without a jury.
W. H. Stafford, for the plaintiff.
J. A. Stewart, for the defendants.

Scorr, (0.C.J. :—On the evening of Saturday the 21st June,
1913, one Wellington Weir, accompanied by his sister, was re-
turning from a trip into the country to the town of Carleton
Place, by way of High street. They were travelling in a single
rubber-tired buggy, drawn by a horse, both the property of the
plaintiff, a livery-man of Carleton Place, from whom they had
been hired by Weir during the afternoon of the same day. When
the oceurrence complained of actually took place is not shewn,
with any degree of certainty, in any of the evidence offered on
behalf of the plaintiff. Weir testified that he had reached his
father’s house from a pienic about six o’clock that evening, had
tea there, and left for Carleton Place after sundown. The sun
set, according to the evidence, at 7.54 or 7.55 o’clock. Before
reaching the town he met two motor cars, both of which, he said
were lighted. Neither of these cars caused the horse any trouble.
Weir’s father lives probably 314 miles from where the accident
occurred. It is suggested by Weir that he was driving at the
rate of perhaps six miles an hour. On passing the residence of
William Findlay in High street, the horse became frightened at
a motor car standing on the left side of the highway, at a dis-
tance of about 15 feet from the inner wheels of the buggy. The

:
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car was seen by Miss Weir, according to her estimation, at a
distance equal to the depth of the court-room before they reached
it. The car was standing near to but outside of Mr. Findlay’s
gateway. Aceording to photographs put in, High street at this
point is a well-travelled, level road, used for vehicular traffic
over the whole space of the highway except a strip boulevarded
next the fence on the left side and a grass waste along
the fence on the opposite side. The car was outside the
boulevard. The car was dead, and no lights were burn-
ing. When opposite the car, the horse took fright, reared, and
on coming to the ground knuckled over, and was found, on ex-
amination shortly afterwards by a veterinary surgeon, to have
broken his leg. He proceeded on three legs until stopped and
unhitched about half a block further on. It is not suggested that
any other object than the car caused the fright. According to
the defendants’ admissions, the car had been standing there
from 5 o’clock p.m. until 8.30 or 8.35 p.m. The only evidence as
to the identity and ownership of the ear is that contained in the
testimony of both defendants, who were joint owners. No sug-
gestion is made that more than one car was seen at this point
during that afternoon or evening, and I think it is reasonably
clear that, if a motor car was the immediate cause of this acci-
dent—a circumstance which it is not sought to deny—that car
was the defendants’. As to the time of the accident the defend-
ants have given the only definite evidence, viz., that the car left
with Mrs. Findlay sen. for her residence at about 8.35. It must
be accepted then as a fact that the accident occurred prior to
this hour, i.e., at some moment before the car was moved off.
The case was prepared, presented, and argued, on both sides,
largely as it seemed affected by the several phases of the Motor
Vehicles Act, 2 Geo. V. ch. 48, as amended by 3 & 4 Geo. V. ch.
52 (now R.S.0. 1914 ch. 207), and particularly with reference
to the need of a lighted lamp on the front or rear of the car or
in both positions, as required by see. 6(2) and see. 8(3) of the
Act. It is not easy to say just what the language of these sub-
sections means. Section 6(2) requires a lighted lamp on the
front ‘‘after dusk and before dawn,’’ while, by see. 8(3), the
light is required on the rear ‘‘at all times between dusk and
dawn.”” Two witnesses, one on each side, were summoned as
experts to shed light on the word ‘‘dusk.”” These gentlemen
agree that no recognised legal definition exists, and that recourse
must be had to reputable dictionaries, but that it is ordinarily
accepted that ‘‘dusk’’ is the period of the 24 hours which inter-
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venes between daylight and darkness and is popularly known as
““twilight.”” One of these witnesses goes so far as to say that
this econdition exists until the sun has descended 18 degrees below
the horizon, which on the night in question, according to his esti-
mate, would oceur at 10.30 o’clock. Be that as it may, this event
happened during the early period of dusk, as thus defined. As
the lighted lamp is, however, not required to be carried on the
front of the ear until ‘‘after dusk,’” and the wording, in view of
the punitive results which depend upon it, should be strictly
construed, I am of the opinion that there was no breach of this
statutory regulation on the part of the defendants. As to the
lamp on the rear of the car under sec. 8(3), the finding is much
easier, as such is only required on a motor vehicle ‘‘while being
driven on a highway:’’ see sub-sec. (1) of the same section.

There must be a finding, therefore, for the defendants in so
far as any stipulation in this Aet is concerned, if the Act itself
is a factor.

In my judgment, however, what happened here is not
governed by the Motor Vehicles Act. What is aimed at there is
sufficiently indicated in the title of the Aect itself, viz., ‘“An Aect
to regulate the Speed and Operation of Motor Vehicles on
Highways.”” A ecareful reading of the statute convinces me that
a ““dead”’ ecar placed on the side of a highway, and not being
operated, as was the case here, is not contemplated in any of the
gections of the Aet, but they appear to be directly concerned
with the operation of ‘‘live’’ cars on the highway, and should
be read with the Highway Travel Aet, R.S.0. 1914 ch. 206,
which applies inter alia to motor vehicles.

Having eliminated the Motor Vehicles Act for the purposes of
this judgment, the case must be considered under the general
law governing the public use of highways. It is now generally
accepted law that the public, unless the contrary be proved, has
the right to use the whole space of a highway between the oppo-
gite fences. The contrary may be proved by shewing that the
municipality has exercised the powers of restrietion contained in
certain sections of the Municipal Aet, 1913, e.g.: see. 398 (37),
prohibiting the use of all vehicles on any sidewalk, or foot-path ;
gee. 400 (49), regulating traffic and prohibiting heavy traffic in
certain streets; see. 472(1) (d), and see. 483, sub-secs. 1 and 2,
for setting apart and protecting boulevards; sub-see. 4 of the
latter section, setting apart and protecting bicycle paths, ete.
Upon every part of the highway not restricted under the fore-
going or any other enabling statutory provision, every person
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has an equal right of travel. The user must be reasonable, and
the law is settled that any one who uses any part of a highway
in an unusual and unreasonable manner, and thereby causes
special damage to another, is liable in an aection at the suit of
that other.

This case, it seems to me, narrows down to a consideration of
the following questions, viz.: (1) was the placing of the defend-
ants’ car upon the side of the roadway and leaving it there un-
attended for a period of 31% hours a reasonable use of the high-
way ? and (2) if not, was this unreasonable user the cause of the
damage of which the plaintiff complains?

The operation of automobiles upon the highways of this
Province has long since passed the experimental stage, and,
having become such a fruitful source of litigation, judicial notice
has frequently been taken of the fact that these vehicles are
very apt to cause fright to horses approaching them. The de-
fendant George H. Findlay, who appears to have had consider-
able experience in handling a car, admitted that a standing ecar
might frighten some horses, but that it would depend upon the
horse. ;

[Reference to Roe v. Village of Lucknow (1894), 21 A.R. 1,
at p. 11; Howarth v. McGugan (1893), 23 O.R. 396; Harris v.
Mobbs (1878), 3 Ex. D. 268; Wilkins v. Day (1883), 12 Q.B.D.
110; MeIntyre v. Coote (1909), 19 O.L.R. 9.]

In the present action there was no suggestion of contributory
negligence or want of care on the part of Weir either in the
pleadings or the evidence offered.

I have read the many cases cited by counsel on both sides and
a number of others, and, applying the principles which seem to
fit the facts in this action, I am unable to escape a finding against
the defendants.

It was urged on their behalf that the length of time their car
remained on the highway could not have affected the plaintiff, as
the situation would have been the same had the car been there
only 30 seconds before the horse passed it, instead of 314 hours.
The answer to that, of course, is, that, had a reasonable use of the
highway been made by the defendants, the ear would not have
been there to frighten the horse. Had the accident happened
while meeting a moving car reasonably operated, the defendants
would have been entitled to protection; but, leaving the car on
the side of the road for a period which, I think, the authorities
bind me to hold unreasonable, unattended and without reason-
able safeguards to prevent injury to passers-by, they take the
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risk, and are placed in the position of the defendants in MeIntyre
v. Coote and the several cases I have quoted.

If T am wrong in my view of the inapplicability of the
Motor Vehicles Aet, then the defendants would be met with
other difficulties in establishing that the plaintiff’s damage was
not due to their negligence. Whatever happened to the horse at
the exact moment it became frightened was pronounced a few
minutes afterwards by a veterinary surgeon as a broken leg.
The reasonable conelusion is, that the motor car was the proxi-
mate cause. . . .

Judgment for the plaintiff for $178 and costs.

¥




