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*RF SOUTH OXFORD PROVINCIAL ELECTION.

MAYBIERIIY v. SINCLAIR.

SINCLý'1AIR v. MAY13EIRY.

Par lnu tarykcli <t us- Icoiiit of Ballots-A ppeal -B ai
lot M1arked, in, Iîtk-O)tario Election Act, R.8&O. 1914
ch. 8, se c. 102-Rallot mot Stamped by Returning Officer-
Si c. 71 (2) - Inprative or Dir<'ctory Prov.sin-Curative
Sectian, 114-Marks on Ballts-Discrepancy betweeit Num-
ber of Ballots Marked and Entries Made by Voputy Re-
turmning Olicer-Declîned and Rejected Ballots.

li respect of an election held for the eleetoral district of
Souith Oxfçlordl, there was a recount of the ballots cast, before
Mr. J, G. Walaceo, Deputv Judge of the Connty Court of the
County of Oxýford. The candidates at the election were Thomnsi.-
Richlardl Maybev1rry anîd Victor Aý. Sinclair.

Bothj candidlates appealed f'ror the decision of the Dgcpty
JTudge, and the appeals were heardl by CLUTEi, J., as a Judge of
a Divisional C~ourt of the Appellate Division of the Supremne
Court of Ontario, pursuant to the Ontario Election Act, R.S.O.
1914 eh. 8, sec. 144.

Ri. MeKay, K.C., for MUayhcrry.
E. Bristol, K.C., for Sinclair.

CLUTE, J.: UponI the recount . . . it was agreed by coun-
sel that the votes properly cast for Sinclair were 2569, and that
the votes properly cast for Mayberry were 2566.

*To be reported in the Ontario law Reports.
1-7 o.wN.
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Appeal was taken on 47 ballots referred te as exhibits Nos.

1 to 47 inclusive . . . Out of these ballots'the Deputy Judge

allowéd Sinclair 17, whieh, added 10 2569 agreed upon hy eoun-

sel, make 2586 ballots whie clli finds properly cast for Sinclair;

and out of the said ballots he allowed Mayberry 15, which, added

te 2566 agreed upon by counsel, inake 2581 whie clli finds were

properly eust for Mayberry, leaving a majority in favour of

Sinclair of 5: 13 of the 47 ballots were disallowed, 1 ballot " de-

clined, " and no change was miade in exhibit No. 30; which ac-

counts for the 47 before referred te.
I shal deal with the Mayberry appeal ftrst....

Ezivibit 1. Ballot marked in ink for Sinclair. It is con-

tended that this vote should nlot be counted; that sec. 102 of the

Election Act, R.S.O. 1914 eh. 8, directs that the ballot shaîl be

marked with a black lead pencil, and that this direction is not

directory but imperative. The section directs that the voter,

on receiving- his ballot, shail forthwith proceed mbt onc of the

eompartinents of the polling place, and there mark his ballot,

"making a cross with a black lead pencil within the white space

containing the naine of the candidate," etc. 1 cannot yield te

this contention. It does net say that he s1wel make a cross with

a black lead pencil. The section further provides that, having

marked the ballot, the voter "shaîl thon fold the ballot pap or,"

etc., "so that the initials and stamp on the back of il and the

number on the counterfoîl ean be seen without opening it, and

han5d it te the deputy returning officer, who shail, without un-

folding ît," etc.
1 do not think il con be successfuilly argued that a fault in

folding a paper or unfolding it or examining the initials should

vitiate a ballot paper, as would be the case if the word "shaîl"

is te bear the meaning contended for throughoub the section.

Nor should, in my opinion, such. effect be given in regard te the

use of the pencil.
[Reference to the Monck Case (1876), H.E.C. 725, 734; the

Wigtown case (1874), 2 O'M. & H1. 213 at p. 22M; and the Ber-

wick-on-Tweed Case (1880), 3 O'M & H. 180.'l
This objection fails.
Exhibits 19, 20, 23, 38, 39. These also are cases of the ballot

being marked ýwith ink instead of pencil, sud the objections

also fail.
Exhibits 6, 11, 12, and 22. The question here raised is as tu

the validity of a ballot not 8tamfped by the returning officer

under sec. 71 (2), and affects four ballots which have- been
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cMuted for Mr. Sinclair, viz., 6, 11, 12 and 22, and two ballots
whieh have been counted, for Air. Mayberryv. The respondent
relied on, Ackers v. lluward (188~6), 16 Q.B.1>. 739. * * *The Ackers case. while instructive, does flot cuver the' point
hevre i question. What the' decisîon lwoidk have been iii the'asneof the' officiai markupori the' baek of the ballot papers
and in the absence of the clause deciaring that ' any ballot
paper whîeh has itot oiu its, back tht' officiaI mark shahl 1w voidand iîot eouutted],' it is intpossible to say; but that is the' ques-
tioni here involved.

Section 114 direc(ts, the deputy returning officer to, reject
"(a) ahl ballot papurs which have not been supplied by hirn,but rio word, luitter, or mra rk written or ii;ide or oînitted to beWrlitten or iinade by, thit, dupiit retiriipg officur on a ballot

paeshaHl avoid tht' sane or warrant its reethe ''1 last
claiiue d1oes itot cure, the dt4iat lier', as uiîder sue. 71, <2) it is
theui- Iinïig oflieer. auird fot bis deput 'v, whio is required to
staîliil> -yr ballot papr wth a staînp furu-iishied to hîiiu for
that p)urpose by* tht. ('lerk oe the ('rown ini(huey the' im-
prleSSioni of 11he Staïnli g so placed on tht' ballot paper that,

whnthe latter is foldedl by* a voter, the im pressi on cant be seen
withouit Ihle ballot paerbing opcue.'i' This uables the' dc-
Puty retulrning officer to seco thatf th(' ballot p)apetr is officiai.

JiY sec. 9, the voter shiai] ri-cive froin tht' dcpuity re(tujrningj
officer a ballot paper oit the bark of which the' ltte'r hias pre-
viowsly' put his inlitiais 80o pilaeil as indiae i Formn 12
that whieu the' ballot is foldled his initiaIs van lw seun wvithuut

opîil t, and ont the back or the' counterfoil oni whiuh h li as
placed a nuuuiber corresponding to that placed opposite the
voter*s naine in the l)oll-tbook.

B 'v sec. 102, the voter, arter inaking bis nitark, shall su, fold
he ba.'llot Iaper that th(intii auI Stamp on the back of 1h
ai, the ýmni&bcr t»? the vo tr i an be seen without openîng
it, and hand it to flie depIuty retuiriîu'g officer, n-4 s/ital, u4t/t-
Ouit 1t)lfok-Iinf it, as tiby cxsinn is iinitia 1« and tie
sfainp aiul t/u wimbr au the cuiuhrf ail, that it is the saute bal-
lot paper that hie furnished to theý voter, and shall then, in view
of ail present, înceluding the' voter, remove the counterfoîl and
destroy it, and place the' ballot paper in the ballot box.

Furm 12, referred to in sec. 98, indicatt's un the back of the'
ballot paper the place where the initiais of the dcputy return-
ing officer and the stamp uf the returning officer and the num-
ber un the eounterfoi1 are to be placed, s0 that, whien folded by
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tilt voter, the îleputy returuing officer îaay identify the ballot
paper by the initiais, stamp, and counterfoil, as required by
SeC. 102l. The ques.,t ion here then î.% quite different f rom that de-

cideil in the Aekers case. It i.s, wh1ether a ballot paper not <luly
strpdby the re(tuirnilg oflicer- is a ballot paper within the

meaniliing or the, Act"T
iJu>e sec 71 (1) and (2), every ballot paper furnished to

his decputy shall bw stampeld with the stainp furnished hy the
('Il-rk of thle Crown ii M Uhancery. Is this peremnptory and iin-

perative 7
*,llîall' shlaîl Il construedo( as imperative. R.S.O. 1914 eh.

1, se. :2! (cv) ; limit v. Wimblledon Local Board (1878), 4 C.

PJ). 4s, aprvdin Young v. May' or, ete., of h-eamÎngton
18>,8 App. C'as. .517, at p). .522, where Lord Blackburn

qutets %%ith approval the jiudgmnin of Lindley, L.J., in the

('ourt of'Apa in the same case (18,S2), 8 QUI)D. 5î9-585;

lioare v. KingsburY IUrbanii 1)istrivt Comicil, 119121 2 Ch.
452. at p). 466.

heobjetet of' the Act 18 to seur omplete secrecy' in voting.

Th ounterfoil is dvstroyed as soon a-s the deputy returning

olerideniies the riunîbeitr on it tvith the numllber opoiethe

voter's naine. Theq c-ilse eqiru the offiviai stamp prevenlta-

frauld ald ive ecrt to thlose havinig thle righit to Vote by

oensuiriing iit use;t only of ballots Issuedi by- theu rcturu-1ing offleer,

thle idiitîtyll\ of whiclh shiI 1- -ertl1ivd I- the ofca elfr

ilished byv tilt Cler-k of file Crown iu 011ier stmedo ach

ballot.
To pertiit ballot paipers neot so stamped)ý( to hev used %Vou1l(, in

tielat. ag of Ln Ley .J., approved yv liord lact(kburnl ili

fihe Youing calse, 114,fetberpeln the Aet of Paýrliamentit,"

andl would de1prive the( puiblie or thiat protetion which Pairliai-

ietu ieded to sedulre for. thet-il.
111.vy opilnin, llo ballot papur illaY be[ useil whIi(-l i niot

stanxipud by thvfie ri-iturning, officer, as uiponi a rec-ýoun1t suvh 'ballot

vail olY be idontified hY thle officýiaI starnip. Withouit sueli stampnl
it s liereitdand fihe fiuiire of the voter or deuyrturul'-

ingoffeerto observe, thlt dvFeeot dots flot cuire it. The initiais

ndnumbe-r on thlt counterfoil, einig wrongly« placedl therle,
cane? ii validityv, ueor do thety hlp te idelitify it as isstud

byteriturii officer.
Tho cuirative section,1.apie olY to thlt dlepty return,1-

in ofiwr ad doews net and was nlot ilntenldedý to applY to theo

rtri officeor, On thet vointrar. if thev Lvigiatu had11 in-

- _ . -- - ý .. ........ . ............ -
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tended that the absence from the ballot paper of flic officiai
stamp to be plaeed there by the returning offleer should flot
avoid the vote, it is impossible to suppose that the part of sec.
114 covering the acts of omission and commission of the deputy
returning offleer would nlot have been extended t0 the returning
offleer. The deputy returning officcr is brouglit within, and the
returning offleer is excluded from, the operation of the curative
clause 11,4. This evidenees a elear intention of fthe Legisiature
te regard the mandat ory direction to the returning officer as
iiporative. As was said by Hlawkins, J., in the Ackers case:
-If would be diffieuit to suggesgt a case f0 which, the inaxiîn 'ex-

presslo unius est exclusio alterins' eould lie more .justly and
fittingly' applicd." This maxim is spcially applicable when
a]plied( to the interprefation of a statute: Broomn's Legal Max-
ims, 7fhi cd., p. 501; The Queen v. Caledoxiian R.W. Co. (1850),
16 Q.B. 19, 31; Watkins v. Great Northern >R.W. Co. (1851),
16 Q.B. 961, referred to in Caledonian R.W. Co. v. Colt (1860),
3 Macq. W.L. Se. 833, at p. 839; Edinburgh and Glasgow R.W.
Co. v. Linlithgow Magistrates (1859), 3 Macq. HLL. S.C.
691, at pp. 717, 730; Maxwell on the Interprefation
of Statutes, Sfh ed., pp. 504, 529; Craies on Stat-
ute Law, 20tli cd., p. 249 (b) ; . .. Whiteinani v. Sadier,
119101 A.C. 514, 527; . . . Blackburnî v. Flvle(1881),
6; App. Cas. 628, 634; . . . Hamilton v. akr(1889), 14
App. Cas. 209, 217; Woodward v. Sarsons (1875), L.R1. 10 C.P.
733, '746; Craies on Stafute Law, p. 249; Bowrnan; v'. 3lyf h
(1856), 7 E. & B. 26, at p. 45; Rex v. Loxdale (1758), 1 Burr.
445; Cubitt v. Maxse (1873), L..R. 8 C.P>. 704,, 715; Thwaifes
v. Wilding (1883), 12 Q.B.J). 4.

In fthc above cases the statutes were held to be absolute and
îimperative.

A -case of a statu-te being directory rnerely is that of Rlegina
v. Lfthouse (1866), L.R. 1 Q.B. 433....

Thiere s(,erns f0 be no goineral rule as to wheii enabliiig Acta
ar-e ahsolute' andi when direetorv,. ..

Reference to Liverpool Borough, Banik v. Turner (1861),
30 1-f. (11h. 379, 380.1

llaingregrd o the objceet of thl( Aet, the importance of
the prvsoandi its flesiyto reacli(- that objeef, 1 arnl of
opinlion that seoc. î 1(2) iS i9praive1n absolufe, ani thaf
noni-eomplianee therit h retiesfli ballot paper void, and if
is net te, be eounfted on a serutiny. This affects the ballot
papers Nos. 6, 11, 12, aind 22 easf for SintlaÎr, and theseshofuld
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bedialoe and deductëd fronm his total; and applies also to
baillot paesNos. 17 and 10 casit for May' berry, 'which -are also
void an1A sihould ]w deutdfromi his total.

Exhibit 14. This baillot paiper %wt disallowedl. On -this bal-
lot therv worv two mlark-s Ili the form of al T.,iand it was con-
tonded thait thvIi' ns touhed sd thait under the cases--tlit

W wnCaise, '2 0YM. & IL 216; lie North Glrey (1902), 4 O.
Jil<. 28; tht' Cirrencoster- Ciase 193,Da Elvc. Cais 15.5; and

tht' Bothlld Calse (188S4), S S.C.B. whiere it was field that
a ballot mar-kol witi al - W' %\als suiienitlt-it wals 811flivieý1tl*y

1akd think t1its balflot Ipupr wais pocl ialw
ThliSobcto faLil.

E.ri 1)il 15. This baillot shews a V"th aaceapr
enflyv beingl tori off. I thiink it wats prprl-ountied for 8in-

clair. Sti.the lahst case andi Ili re lialtoi leio (19102), 4
O,L.11. 34.

Erhibit ')4. Th'is ballot luas the word "for"ý written after
the vross. 1 (Io flot think this voids the bllot. Sve Woodwkird

v. Sarsou, IZ.. Il0 (.1>. 733; the, Ifennox Caise (1902), 4OL.
378; Iie Northi (irey*, 1 (O.L.R. 286 ; thek Wcst lIuroniCs <i ss198),

'2 (Ont. CiL('s. l'8: ,enkns v. Breuken (83,7 R..I. 247.

ELiblit 21-. Tia ballot Ds prmwerlyv nîrked for SinclaI;ir, but

oni tht' back there li al crosýS oppositv thet depuity etmn ofli-

rer's iniitiais. 1 do iiot think tis iits tht' ballot. Tht-rt'

eau h liq nooubt l'or wh)ol1 tht baillot wvas iiarlki'tI. T ht ob-

E>l'lhiji 2G. This baillot is tirked both for Mayibcrry and

Sinlir, buit it is volrtuended tha;t, inaismuchei als thlere is ani ai-i
tiomal Unei iii the Sincilair cross, this is evdnethait the voter

iitendedýý to vratse thle Sinlaiir cross, . vu the ballot imarkctl

for May.berry. 1 do riot thinik io. 1 thinik thek test is: if therc
wauil no cross f'or Maybe1rry , wvould thevre bie at good eross for

Sinlalir? Anlswuring this in the afimtvth(-ffe of the

ballot watt h:tr ,e by arking it for both candidaites. D)is-

Ejrhibit 28. flere the ballot is e1varlyý marked with a plain

crossl for ayery but the cross is flot coloured either with

pencvil or inik: it wasm probaibly vmade withi a worni and defective

en1whichi did niot give it colour....
Itfrneto the Cirencester ( 'ase (lRe jiawsýon), Day's Fiee.

4Js lit p. (P; the litrwvick-oni-Tweed( CJase, 3 O'M. & Il. 181. 1

tbink this baillot sloilid have bveen counted for aberand

the app-gal il, this as is ailowed.

..... ... ........
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Ehbt30. Ini Ingersoil division No. 1, it is flot disputed
tha threwere, 201 ballots proptrly inarked, of w'hich 87 were

iiarkedl for Mab'rbut onl.v 86i have been tounted for hlm.,
... Iii my view, in a recount the ballot is to ýbe looked at,

and flot the poll-book. One may surmise how the diserepaiiey
betwevin the nuinher of ballots and the entry mnade by the ofier
o)eeuIrreId, but the ballot, being properly markud, should lie al-
lowed. Appeal allowed.

Exhibit 31. A eross for Sîiclair to the right of lis mname,
with some irreguilar peneil iiiarkiîîgs iunder his naine. 1 iîree
witli the Deputy\ Vouinty Court Judge, and do îlot thinik ativ of
theg mairkings aJre suocb as to identify the voter. 1 do not think
it fall8 withuin thc Lennox Case, 4 O.L.It. 38<0, as bytudd1
Mr. MýcKay,.

Exiiti :34. It îs coiiitnded that the stroke here aminuns to
a ',"and tîtat, uîuler, 1ltecss thé ballot should hanve bi-ri

cntdto Nlayýbrry. 1 do not tiîink so. The xnost titat ean 1w
id is thiat a single stroke, Las beeni repceated, not quite oeip

the(, first stroke. It does tiot aminuta tither a "V"1 or a cro*(Ss.
It was proi)erly dialwd peifails.

E.xrilni* 44. In this,. case ilie ballot is clearly inarki-d foriae
candidate, although the vro.ss opposite Sineiair's i1ainet is solliv-
w-hat alrthan that for Ml;ayberryv, This ballot was properly
disallowut. See 1-laiton Elect-ion Cse 4 O.L.R. 347 ý(i), whevre
t1ls poin iiî eovCI'(d.

Tho resit is that ail the appewals on] behaîf of' May' berr 'v are
dlisenisN(ed except No. 12, ballot 2,, and No. 13i, ballot :10, which
arv allowed fo bv adided to Maybe.)(rry 's total, and ballots 6, 11,
12, and 22, whivlh are to lie deducted from Sicarstotal.

Thenr as, to Sitnclair'sape.
Exhtiits 17 aind 10. Appecal allowed. Aled ait withi.

E.hbt18. 1 thînk thi:i is properlY allowedl to Maybe,)trry.\-
There is a cross for Mfayberry an md a straight lile opposite sml-
ciair's niane apparently ' -narketd out, thus /. Thiis vote was
Voiunted hY 11w reuniniig offlivoi and aiiowed hy thfle 'ountyv
Couirt ,Judgct. 1 thmik ît was propcrly aliowcdl. I)ismlissed.

-Exhibit 21. The return of the deputy retniing offic-er she-ws
oine decliined ballot. It is marked with a cross, contaiingi- thre
strokes in the centre of Mayberrv 's nan,. . . Ilis Honouir-as This should not have been counited( asadcindbalt
1 thinik the deputy returning officer initended to count it at re-
jetted ballot." In this I ag-ree with Ris Honout. Il %vas arguied
that, becauise it was returned in form 21, il onght flot to be

2-- o.w.N.



contdathiough, s1ufticienitly rarked; but se. 117 refers to
this rqturn, and sve. 13> pr-ovides that the forai iay be cor-
r-ectid. ENvii wi1thoiit titis claiuse, 1 should hold that thle ballot
is to be looked ait anid not theu rvtili. This appeal is disujiastiL

Exkubit 27. 1r~ f or MaYbvrr.y with the figures 93btfr
the dty(ii rietuing olce initiais on the baek: coulitedl by
tilt deputiy rtnigOfficur 1for Mabe lyat allowti 11Y thu

1lpty«% ('olntv Courit 4ugandi 1 think- prtoperlyv tllowed by
iiiu. Appval dsisd

Eihiibýis 33 id 42. Tht-se ballots havv no cross uponi thé
facv, but al crospoil tilta, k Thuy tviru both dlisallowved.

sund ithink pr vei so. Appiual dsis
#Lrhtbit 3;l. Stramightf une f'or- Sincliri, uomnted by' the de-

puy etrnngoffiuoir, for. Sincelair. and di.sallowed by the D)e-
putyout Court Judge. 1 thizik this ballot \%-il properly dis-
illlowod. Sei, hiti H--laltoni Eleetion, 4OLR 345, where art

1-rror)] in the lia-ocin thlt West Huron Case, '2 Ont. lce.
Cals. 25S, la poinited out, ilu whivih it le Statfed thlat ballotsi So
iiiuakei ili thalt case we-fre loe. It sholdf h benis-

aillowl-d.
Eilbit 37. lit this case there wasl al crosýs aii al fthr1

înlakinlg a stari. thuls ' for Mayb*rr'. This wkls r 1ec , vy thk.
detylti reurv n otier and illowofl blY the11 ut CouintY

Court .u2.On titi ca i l>ovu' ru 1redt. 1 thixmk thev ballot
was rope l lulu. Appt'al d i.snî iSStd.

E ibt41. 'Thlt- retuiri 1b thev deputy' retirniiig officer
heeonel declilied ballot. Thlis ballot is mariikod with al stralighit

linev for- Sincelair. lits lionour hieldi that it shloldi have beenl re-
tuirned, as at reeedbalot, and( it waeli disallowed by hlmii. Withi
tii I agzree. Appvial dl8iiiam id.

Exhibit 43. A crosls for Mayberry, with a etraighit line ini

pencil markc under part of hie namiie, It was counltvd for May-
berry *by) the deputy rtltringj officer, iindi was alilowed( byv thc
Deplity Counity Court Judgt., aidp'oprl so, 1 thinik. This ap-
peaýlil ieîid

£.rhjbit 47. A straight line for Sinclair; üounted for Sini-
clair by' the deputy re-turning officer, and properly disallowed
by Ilis Iloniouir

Th'le resilt le that on Mr. Mayberry 's appeal1 two votes are
to be atlded to ies total of 2,581 and four votes are to, be de-

dutdfrom Mr. 'Siniclair'm total of 2,586, and ail the other oh-
jections tâkeni by Mr. Mayberry are disinissed.

On Mr, Siniclair 's appeal two votes are to be deducted from
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MUr. Mayhcv1rry s total of 2583. Theat is, two votes are, adde(d a i d
two votus are dedueted froxu Mr. Mayherr.v's total of 2581,leav'
îig, tha;t total as~ found bY the' Deputy (ountyý Court Judl-,, un-
altt,-red, and four votes -are to be dentdfront Mr.Sicai'
total of 2586, as found by the l>eputy Counlty court dug, leav-
ing a total for Mr. Sinclair of 2582-- ilts Ieaving a ijority in
favour of Mr. Sinclair of one vote.

As each appeal has partly succede an partly failed, and
one of the~ principal points involved was thie non-eomplianee of
the returning offleer with the requirernents of the statute, there
should, bc no -costs to either party.

IllulI CURTW1 DIVISION.

KEJJ. Auu;iýr r itJ, 1914

MACMAHION v. TAUGIIlER.

$oiorAg<~eiuvtwith CletMade îi î Porili <hutn-y
Proo! of Forcigulawi r Loci (h>nlrchtas-Joeltili i I

FeeShreof Es t-g mn aeafter 1iela1ioll./ulp
o'f LSolicîtor alud (lienit A rose-Duty ofNlito-Asne
of In&pudci-det Adic-A.ction to Set atide Agreement-
E id rxei,-(-Rem.d y uin4lr Solicit ors Act-inposs-ibility of
Performance of Agreemenlt.

Ac!tion by the widow of James A. MaoeM\ahox, son of the
lion. llugh MacMlahon, deceased, againist one Taugher, ani at-
torney' -at-Iaw, of San Francisco, California, and the National
Trust Company Limited, executors of the Nvll of Ilugli Mac-
Mahon, to have a certain agreement between the plaintiff and
the defendant Taugher set aside; for a declaration that the de-
fendant Taugher was not entitled (as he elaim*ed to ho) to,
twenty-five, per cent. of the value of the estate of Hugli Mac.
Mahon coming to the plaintiff; and for a deelaration that the
plaintif! wa8 entitled to the whole of the estate, subjeet only toi
the payment of the proper charges and diebursements of the
defendants the executors.

liugh M.NaeMahon died on the l8th January, 1911, leaving a
will dated the 2nd September, 1910, whereof letters probate
wvere issued, to the aforesaid executors.
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By the will. the( testator, after mnaking provision for bis wife
hioldiing duiring bier life-time ucrtain chattels and for payment
to lier of $60, irec(tedg hÎs executors to invest the balance of
Ille nioiwYs of is estate, and to pay his wife quarterly the in-
conie airisinig thervfroin, aud also a suin of $3(10 annually Out
of thec vorpus. le theni direted( tliat, on the death of bis wife,
thev iliterest Ilpoln the noysof thle e.state remnaining should 1w

Ilwil urel to his son D vAc llugh acahn during his
ltbut wffhout plower te anticipate or alienate; and, on thc

deceas utN o> D'Arv y , thait thle fiiid then remaining should be paid
to t0w %Nidow of, liis othetr son -James Aendr(that is, te the
Illaintiff). Bult, shl thefl( laintitl predetceasu D)'Arcy, 1)'Arcy
walS t'Ii powervo to appoint by *eN, or wiil the fund remaining

atl bis deceuse. Ili defalt of, appoifitment, the sin was to go
te t nliece.

'T'he tes;Itator'.s uidow ied-i oni the 18t;h June, 1911, and bis
son D'Arecy ou the thi July,. 1913.

Tho plaintill ini Noveiuher, 1911, first becatue âware of the
gleath of tht- itestator's widu i ond t the beniefits inteilded for
lier hby ilt will, wheni sitewa asked to .on1sent to palyllelt onit

ot thev amtss ut the esatr' estatv ut Ilhe expen is enneced
withlie iduw. shie wkis teliving ini Siii Franceisvo, ilud
%%is witllout liteuns.l aid( in bIad lialthl. sie thlon eonsltedi thle

defeuudatutW Tauglier- as %e rasngmne poln bI)rsPcs n
duir Ili' ulvi arsu as to w thrsitsuldgv theu 4onset aske
for. bu tilt ofiuiu ut ebriar, 1.912, Tuhrreie
at cupyl of tilt will and( othler diocumenItis f romi Toronto, ,1114 pre-
parqed luigemeu to hg, exeeu,,Ited( by\ IMIsef anid the p)1laintif,

avcrdngto wh lhh waIs te no vu to eifleut a etnet
or comlproilise. b)y whIieh shev wold reive somimeiat
benefeit froxni fIh estate, alli he wals to hiave l'or blis seviesue-
hiaif or ail vun rceIv A cupy oft thev draft grmntwas
giveil te theo plainitif, su atter abolit ton dlayv: shle reituirnedý it

te'J Tsghrad took exe to te is receivinig 50 per cent. if
1) «Arv sihould dlite efore tht. eoniterniplatt. sottlet.nrt wa»t eoill-

plte; nd thev dIraft agIreement wals alteredl by m iaking(, Tauighi-
er 's r(,tinune(rationi 25 pvr ent. in thle eventsgetd-hh
wax the ventl thiat l pn Thius anened te algreemnt
wais executei1d oni the PIth Mareli, 1912. At thie saine tiie, she

sigiied a power oe' attorney* ini favour of Tauglier, by whichi
he wiis givyen thei vvrY widlest puwers of eniterinig into anly ar
ment or comnpromrise withi 1)'Arey ini relationt te lier interest in
thel estatte, alud ot se11lig, aigingliiz and d]iSpoefing of lier in-
tere-st, iii-tstent suid contingenit, thetrtein.
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There was soine correspondence and netgotiation between
Taugher and representatives of 1) Arcy, but i o settieînent w~as
made; and, as suait as 1)'Arcys death, iii JuIy, 1913, became
known to the plaintifi', she revoked the power of attorney and
repudiated the agreemtent. Taugher, however, eiaîie the fund
remaining in the hands of the executors; auid titis action wa;
begun.

The plaintiff aileged that Taugh-,Ier was her attorney wlteu
she signed thie agrecement and p)owe(r iin March, 1912; that she
had no îindependenýit advice; that lie procured her exetution of
the documents by deceit and overreaching; ai thiat long be-
fore the (Ieath of 1)'Arey negotiations had ceajsvd. ai rio fur-
ther efforts were in contempl ation.

S. King and C. A. Mass, for the plaIintiff.
1. F. llelltuuth, K.C., for the defenidanit Taugher.
C. S. Maicînius, K.C., for the defendatst the National Trust

KELLYx, J. (after setting ont the facts) :-The evidi-nce of a
numbervi of, attorneys-at-iaw ilu Va rarcisco, nmen of 1lngr pro-

feasonalexpri~'cewaï takeilol un commission ;Ili ubite
ait the trial. Onj the question of the validity ofareet vin-
terevd ]ito by atresa-a in, tlinat Sitte providing for con-
tingent fees, iiis evidence sufies to Shew thiat Suichagennt
have beeni upield by the Courts of that State, mid thaýt suicli
contracts iniay there bc muade. Other evidence of t le:e %\iti)esise
wais direted to the question of the reiationship bewe nat-
torney and lus client, and the obligations of theatore to-
wardsh the client with respect to the good faith roqwud of hua
fromn the time the relationship is estahlished....

1 Ref erence to Cox v. Dl)ehas (1893), 99 (Cai. 11w.f
The f'air deduction to be dlrawnà fronti the evidencve of these

witne(ssesq on the Iaw of Californiia is, thîat the attorney, who bar-
gains in a matter of advataie to hiucfwith is client is
bound to shew that the tranisac(tionl is fair anid equIlitableý; that
the client was fuily iniformied of hisi rights and interests In tho
aubjiect-mratter or the tranisaction and the nature slud effeet of
tire transaction itself, and was so placed ais to bo able to deai
with the attorney at arm's length; the general principie thiere
governing this clsam of cases and fornuing the buis of' the mile
being that, il a confidence is reposed and that confidence is

wbsd and the other party suffers an injury- f-threb, the Court
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will grant rellief. But .. . that the strict duty required
of the attoriiey whtii the reýlntioniship of attorney ani client
has bnetblhedoe-s flot arise in thev rnaking of a contract

bY whielh the relatimnship) is originally created and the attor-
n1Ey's comlpenisation is flxed....

i Reýfenice 10 CooleY v. Muller & Lux, 15C6 Cal. 510.]
IIad thev relatiornship of attorney, and cliont been established

etenthlese parties before the mlaking of the contract now in

issuev « Anmi, if so, did the attornevy fulfil the obligations in-
vove n that relt.naip
Wbeni 1 ose the evidence of the plaintiff, in

thlrouighout Iith the greateat of candour and straightforward-

neaSS, aiLwithu any aperneof a desireo to over.tate her

ownl positioni, and the deutosto be, draiwn front Taughers
oolreapondencie, as weIl as fromi other c1cmtacs find it

impossible t0 e) c ant * ther- conclusion than that f rom the

end of Derveniber, 1911, or the beginning of -January at least,
his re-lation b the p1Iainltifi! WaS that of ani attorney' to is client,
anld thaft he su voiiside-red Iimiiself and held Iiislf olit....

The, relationship having be-n, iis 1 find, s0oestablished, the
iiext vonlside ration is, did aghrdisehlarge the obligations 10

the plainitif, biehhs fiduc1(ikry- relationiship towards her de-
miiiidd As iiiese lu ox v. )elimas, 99 ('al. at p). 123,

etfWfrom ihs v. ,Jees 6 '. 278s, one of theisew obligationis

iw, thlat, if theatrne onl his ;1wn account hIas aLy trl'lnISac(tion

with hiLs clienit about tht'. subjeel.t of the litliation,. he iuutst, with

refernce u 1 tranisac-tlti, he ahie to give and rnust give tohis

c.1lit that reaý1sonable ad iaginst imacîsef that he would have
giveni againast a thiird per-soni.

Not only mwas thev plainitif enititledl to the protetion that

this e-xpressioni of the( law lindicateýs, but . . . the veryv

reason for hevr sehcitinig and retaiingm ami conisultinig hin-and
that reanson wu8 made knowni to im-was the conifidence whlive

sbr iunderstood vould be rpedin hlmi as ani Onitario lwe
fh ha bving praivtised iii Ontario hefore goinig to California).

Sbe had the uitmost -onfidene in hlm and implieitlY relicd uipon

imii. Shew had nio ie( frienid or advier; lii filet. nu frienids ex-

ciept one womani frienid, as was inade kno-wn to Taugher, She

had had iinoxerec in legal matters; she was withouit kniow-

Ie-dse ofruins affairs . .; lber financial condition could

nlot 1w %vorse thanii it li; er healthi was niot gooti, and she hiad

fasof hiaviing eotatdan illniess which înighlt prove fatal.
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Were these documents (the agreement and the power of at-
torney) such as a prudent and careful attorncy-one fuIly ap-
preciating his duty to his eIivrit-woul1d or should advise or
permit that client to execute? 1 arn foreed to answer in the
negative. ... My conclusion is, that, the relationship of
attorney and client having been establishecd before the inuakiing
of the agreement, that relatioiîship cast upon the defetidant
Tauglier an obligation and duty towards the plaintiff wici hie
filled to perform; and, as a consequence, the agreement can-
flot be enforced against the plaintiff. This is in accordancve
with theý law of talifornia, as 1 understand it from the ùviduiice
suibittedI and the authorities cited; andi it is flot out of bar-
mioniy uwith the state of the law in this Province. A comm ret
suchIl as this, entered into here in siinihtr circumstanees, would
not bo. upheld.

This renders it unnecesary to dfiscuss the question ...
whether the inatter sbould be detcrmined under the law of
California .. . or .. . of ilis Province. ..

A deduction easily made la, either that, on tho refusai ini
Juiwe, 1912, of D 'Arcy 's solicitor further to conisider a coini-
promiise, Tauglier treated the iatter as at ani enjd, or that he

wscontent to take no further active steps in the plaintiff's
interest, but quietly sit by and await resuits.

Thie quiestioni whether the greetis void by re i4asoni of
impssbiltyof performtance is one ~w iin view of' in v tinl-

ig oni other grounds, neted riot be dealt withi.. . . I arn1 '1n-
clinied to the opinion . . . that the agrecitient could flot be
sueceussfulfly attackcd on that ground alonc.

A fuirthier contention raised by the duefnant auhris
oni the rig-lit of the plainttiff to haive the qiwstion ofTahrs
reinuniieration disposed of by action, and tiot under it p)ro-
visionis of the Solicitors Ad,, 2 Geo. V. ch. 28, sec. 56 et seq.

(,O.1914 eh. 159, sec. 56; et seq.). The questionis grisirg in
this actioni could not, i iayv vie>w, hiave been deterrnined bY the
mnachinery' provided by that Act, the provisions of whivh were
flot intended to apply, and do -not &pp]y, to a set of crun
stances suceh as have arisen i the presenit case. Mroethe

defndntTaugher baving by notice deiedv( the, rigbit of' the
plaîintifl to reeive any part of the estate of whicbi the defenidant
companiity are the trustees, except by payr vnent to be inade throuigh
him, ai having expressly forbidden is .dndns to iake
aniy ayetto the plinitif, and havinig thus tied uip the assets
of the estate, the plaintiff did not exceed bier rigbts in p)roeed-
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ingr by this ac(tioni to have the question in dispute determined,
sudl thuiis ob)tin a judicial deelaration as to the distribution of
Iltse lsset4. ..

Juldgxnielt wiII be iii faivour of the plaintiff, declaring that
the defeiidant Taughevr is flot tntifted to 25i per cent. of the
estate of thie lateug Ma ahu iior to any part thereof;
thait, lis btenthe plitfif aindJ the defendant Tauglier, the
wholv estate elng to thev plainitiff; and that the agreement

hewe hein is nutli and voidi and shiould be set aside. The de-
fendat Tsgitter WiIl puy the costs of the action l>oth of the

plaminill and of hi c-dfedats

FÀIuXII1x1 C.(J.K.B. AUGUST 8'T11, 1914.

Froiud alid Mrprstain -PomsryNoies Given for
Shtirc Ii harinersip-Veotato for PrnrhpUbr

rinm Fiders 1Pr1 Inulemont bY Frai.sdidlent MfisrepIresen-
taili'olo Ri pldiai onl- Pi ay- Exculse.

Avtion uipuni ai pnrofissury note for $1,000. {iountvelaiîn for
w wisaid for dculivuerY Upl of two( obtherý nlotes iade( 1). the

W. Il. Wrightf, for thle plaintiffs.
1>.RobrtenK.(', for thev defenldanit.

FAU~M3RIX>E ('..K.. :-he efenidant is twcnty-scven
yeairs o! age, iud( Son-ini-haw of the( pla<itiff Leinblerger,. He î.4
qulite' ineuxpeiriviled Rni IhusillcsS. fle haid saved .4ome molley
d1rîving l 'bus for nevarly uRnie te's or his fatheri and for theý
iaxii who boughit the fathler out. Iu Januiary lamt, he wus in-
.iueed to go inito ptnrhpwith the plaintiffs, giving thre
notes of -$1,000 vavli as hiise apital. (lue of these ix the note suced
oni. Ilis defenve ix that hie waes iniduced to enter into the part-

neri by certain faIse and fraudulent representfat ions of the
plainitiffs.

My Lord Jusitice Lindiey say8 (Partnership, 6th ed., p. 314):
"Tlie utmiost goodI faith iii due, f rorn very member of a part-

nerlsip towards vrY other mnember. . . .This obligation
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te pcrfett fairness and geed faith is, moreover, flot confined to
persolis who aetually are partners. It extends to persens nego-
tiating for a partnership but between whom no partnership as
yet existe.

And in Becknian v. Wallace (1913), 29 O.L.R. 96, it is held
that, if there be a frauduient nisrepresentation as te any part
of that which iiiduees a party te enter into a eontraet, the party
may repudiate the contract.

1 allew the defendant to aniend hie statenient of defenre by
adding thereto the paragraphe 3a, 3b, and 3e, inii te notice te
ameiid served on the 23rd May; and 1 id that the defendant
bas preved ail these.

1 aeeept aise bis statement that thev plaintiffs falsely and.
fraudulently represented that they had reiduced their inàebted.
ness to $2W0, that they had in the lest six ionitbs of 1911 and ail
1912 mnade aï profit of $5,600, and that their profit on the goods
thuY iniauf;aeturcd was 50 per cent.

1 consider the defendant's inexperience and want of businese
aait be sufficieîit explanation and excuse for his not hav-

ing sooner repudiated the cointracet.
The action will be imse with cot.Jud(gilienlt for- thec

defeîidant on hie counterclaiim wýIithcs foir $'2233.2 w agessd
for deiivery up of the ether' Iwo notes te thie defuendant, or, if
they have endorscd over or otherwise tr1 fre the saine, that
the plaintiffs bc ordcred te indemniiify- the defondfant term

FALCO'(NBIDU1)E, C.J.K.B. AvGUsi, 14T]I, 1914.

ItNT v. EMýEIISON(.

Prineipal and Agent-A gent's Cohmmiîsi, -i Sa( (,f Lantd-
Agreermet-Evidewce-Failiiic of ('4 for <am.,ii
Gosts.

Action by a broker for commission on the sale of land, tried
without a jury at London.

G. Lyncli-Staunton, K.C., and E. W. Scatcherd, for the
plaintiff.

Sir George Gibbons, K.C., and G. S. Gibbons, for the defen-
dent.
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VÀLONRID4EC.J.K.B. :-There is very littie dispute about
the falets. In any *oniiv whieh eouId flot be settled by refer-
ï>tiý to il writinig, thio plainitiff would fail to, satisfy the burthen
of proof.

]in bis telegrnain, the defendant, declared positively that he
woid( niot take less thian $100,000 net to, bin, and that he would
mlot ply aniy commiiission on. that figure, and to order the pay.
menvit of al ocommiissioni to the plaintiff would be to place it in
thie power of ani agent to dlietate to bis employer at what price
the Ilattr- 010ou1d SeILi

ilras litii l)lbrd v. Gage (1913), 4 O.W.N. 901, the
transacii(tioni was lit the fornii of ait option.

lut Touilmiin v. Millar (1887>, 58 L.T.N.S. 96, a case strongly
reliedf on by the plaintiff, Lord Watson Rays (p. 97): "'The
aigenlt theni says: ' I thînik 1 oani finid yeu a puirchaser. Will yen
flot sel' To wich he replies: 'I will seli for £10,000, flot a

sipneless; if youi can get that sumn seli; if net, let the pro-
perty' v I arn not prepared te bohi that an arrangement ex-
pre-ssed iii these or in equivalenit termas wvoid confer a general
9e111np lenit to sdI iuponl the agent."

Thtis vase, fails rather within the hines of Sibbitt v. 'Carson
(191'2), 26) O.L.R. 5785: "The miere firnding of a purehaser is
not eniouigh; thiere inat hc a contraet te pay' ; and the ternis of
thet cenitracit, neuigail linýitations as te time, must goveru:"
per Midietf-on, J., at p). 587; affirrînedf in appeýat (1912), 27 O.L.
Ri. '237-1;litnd Siftherland v. llhiiihrt (1912), -5 Sask, L.R. 343.

I have of vourse referred aLso te, Bureheli v. Gowrie and
BlokhoseCoilieries Limiitedi, [19101 A.C. 614, sud McBrayue

Iv. Imperial Loan Co. (191:3>, 28 O.Lj.R. 6,53.
Thev plaintiff rails. The defendaut might have afforded te,

be a littlie geneT-ous. Hle diies even that lie offered the plain-
tiff $25) for his expeuises. For this and other reasons, ini dis-
miis4ing thev actioni, I iinake no order as to, eosts.
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PÀLCONBRIDGE, ýC.J.K.B. AiC-61ST 24'i . 1914.

I3AJKER v. NESBITT.

Fraud and Misrpierntation -Sale3 of Plant aud IiUsifl(SS-
Acta for Balance of Piu-EvÎdlcnce-Failiien of Dff u-
dants to Prove Misrepresentations.

Action to recover $14,000, in the cireunistances mentioned
below.«

The action was tritd without a jury at Belleville,
1. F. T1lli]nuth, K.V., and T. Walmsley, for the plaintifi'.
B. G. Porter, K.C., and W. ('arnew, for the defendanits.

FALCONBRIIXiE, C.J.K.B. :-Tlie plaintiff is a mnfcue
carriying on a foundry ani stove business in the towni of Pic-
ton. The defendants are business men, residing inii te villaige
of B3righton, in the county of NBtulwlid By ineinormn-
dumn of agreemnit bearing date the 5th may, 1913, the pllaintilf
sold to the defend(ants and the deednspurehaused ail thie
maehinery or appliances used or owned,( bY flt plaintiff, for- thje
sumi of $15,000, payable $1,000 cash on or beforgu thev l5th May' ,
1.913, and the balance on the removal or tèikiing- over of the salff
miaehinery. The plaintiff also sold to the dfn an Iu thec
defend(ants pucaefor a company to be foruned(, tlw o-
wil, trade mnarks, patents, etc., for $10,000, to bu paidl for lui
or with ,1.0,000 stock in the vopn t o be forunwd uu11ivir the
Ontario, Com)panIiesi Act, withi aprvio for tht, defuntlans r-
deeming such *10,000 stock at par, if desired within three .ý, ars
by the plaintiff. The said plaintiff was to giveastne to-
wards the planning of the building to be erected, etc., and assist
the general manager in the operat ion of the (-omtparny for a
period of at least six months. There were other stipulations iii
the agreement, one of which was a covenant, 1by the pintifr tliat
he would not, dÎrectly or îndirectly, either by huuniself or iii par't-
nership, etc., engage in any business siunilar to the oue nowv
caqrried on by him, for a period of ten years. The dlefendant>s
were to for'm the new company at once and have suitable build-
ings erected in Brighton, and proceed to remove the xnacinvryv
plant, etc., not later than the lst, Deceînber. Thev defendants,
paid the sum of $1,000 to the plaintiff, but refused to paY thie
balance of $14,000; hence this action.
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BýY the'ir staîcînenf-lt of dt1feniCe and1 counterclaim the defen-
dants pleadi that thfe plainitiff, hatving a special knowledge of the
bu1sineýss or nnlrza andi stove,-mantiufact-urer, cntered into
Iltgo)tiatiornII \%iîh the deîfendants, who had 11o personal know-
ltgegI of the usnsand lie, knowing that the defendants would
lhave lo rolY eni Il n bis repIresentations,-undertook andl re-

presenîe b the defendants that the business he was offçsrinüg
-11~ul haid fur i a nmrelr of yevars before been actu:îlîyi.

1a11- roi t of -_) 1per1 cvit. groçs, tnd 33 , ý per cent. net on the
otpuit annully sud e defeýints, deqiring to establish a

pa inindnustrv oo (sic) thev village of B3righton, as well
ais for t iir ()%wi profit, and lyg on the plaintiff's representa-
tionis, pid lt $1.000 linenItiolned; ,that they afterwards learned
thaet the saLid represenitations were, not truc, but were grossly
exaggezratvdj, and thvy wrote a lettetr to the plaintiff requesting
huaii to vorif\ lus sidi rersettonb which they received no
reply1' (this is the letter or thie 29th November, 1913, hereinafter

refrre l; but the plinitifl, on the contrary, commenced this
actioni; aind ilhe defendants elaimed by way of relief that the
aLgreeuuenlt l'Y realson of thev false repTresenitationis made by the
plaintiff as afores-aid wl a fraud uipon thep defendants, and

shoud bedeclrcd be nulii andl void, t.;and, by way of
viounrtvrelajîn thv v asked-t rrpayunment of the said $1,000 and dam-
agzes. ec. fli rel b this p)ttledig wau delivered on the 21st
Fehrmary' , 1914.

On thev 9th April, 1914, the defcndants' solicitor served a
notice on the pla2inititiY's solicitor that application would be miade
al thev heatringk for leave to amend the statemnent of de.fence "by
adding efter the word] 'annumally' in the 231rd line of the 3rd
paragraph thevreof the folloýwing, words, 'and that the annual
oulptit wvax 1,500 or more stoves of varÎouis patterns, selling at
%,arions4 pries ranging fromn $*5 tu $38, and that the tot«l sales
and:i gross proreedes for the yvar 191,2 were upwards of $32,000;
iliai tht. niet pofit thevrion was 33 Il. per cent.; and that the
pelintitf hadl bvven drawing f rom suich profits the Sula of about

$4,(K a year for living expenses, leavingl the balance of profits
as shewn il) the salid buisiness; that the buieswas one well-

estahjshed lmd hedt larLze and growinig trade, and at a point
sncb- as, fiw villagec of lýrighitozn woild mnake a good return for

înnyinve'stedl, aPs the plaintiff alleged lie could shew by his
Pfflt of producrtion;: and that the plaintiff had in the said busi-
nessm been giving employment bo about 25 hands ull the year
round;: and 11y mdding lifter the word 'profits' ini the 301h liue
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of the said paragraph 3 the following words, 'extent and volume
of business, withdrawal of profits, ami employnient of lab-
our.' Y

In accordance with îny usual practice, 1 directed the niotice
of motion to bie tiled, intimiating that, no doubt, 1 would allow
the arnendînent if the evidence and the inerits of the caise seemed
to justify it.

The only written representation madle byv the phlntitf is
eontained iii the Iollowing letter (dated the 1lth Ap)ril, 1913,
and writteu by the plaintiff to o11e of the dfnat) Ti

buiesis onie weli-established, and lias a lageani grin
trade, und with more capital could easily 1w iey ueh ini-
creased, and at a point sueh ais your towîî, witii Iore oitn fe

ra waxould tuake a good return for money ivteas 1
eau shew by my cost of production. Weý have beng r-
ploymmont to -about 25 hands the year aroiind. Any furthier iii-
formation you inay desîre wiIl bc pleaisud to gîive it.'

It is but faintly contended that thiîs lutter, coît ilva stil-
stantial misrepresentat ion. The buisine(ss, did iraSil-slighly
from 1910 to 1911 and froin 1911 to 1912, ai"aou 25 ad'
is not a gross jniisrepresentationi.

Then as to the alle,-ged verbal mrprstais.it s ai m1at-
ter of comment that, upi Io the iniddle of FebIruiar, aýppanrentlv
the only instruction given to the dee;an a'sliiclor was fis to
the stateinenit set out in the defence, i.e., aS I 10ll the ofits, net
and gr-oss. Wheu this is read in conniection withi the lev
staterment of' a business shewing sa1les or g'r'oxs proeeeds olf $32.-
000, thje resuit is, that this presiiuily >an % lini s1110 a1 hulsi-
nes worth net $9,000 or $11,M)0 a yuar f'or 1,00Or, if we
add the $10,000 stock, for $2 5,000-a; fluij i asuridurn.

As counsel said in argument, thevre \ias a aenaleen
fluet of testimony. The phrase is well choseni in view of the t'net
that the parties and their witnesses ail sevrnedi top hw highlv re-
spectable people, and I have no remarks to make as to their re-
spec-tive demeanour in the witness-box.

Oily four out of the six defendants were üalledl. Bulloek and
Ruis,-iI did flot give evidence; and, therefore, 1 arn told nothing
about any representations which may have heenl madle ta thiex
to induce theni to enter into the contract. And 1 tinik it is a
subject of comment as to, the whole case that they weure flot called
for the defence.

Lt is a very reniarkable thing that, while Drewryv say' s that
lie heard before or about the let July that things wýere flot as4
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repesntdand( toldl the plaintiff so, and Rosal says that hie

hevard of iirepresentationis "in early fail," yet they went on

with thevir jreparatiofl for building in Brighton for the coin-

paniy whiAh had beeni icorporated on the 2Oth May. Mr.

Austin, iin architeet, was in Brighton on the last Saturday in

kuigist in -onnecý(tioni with plans and specifications for the

huildling. 11e saw sonie of the( directors of the company, and

Brandeburg'the plaintitl's agent) waa thiere. 11e advertised

f'ortnes whichi were opened about the iddle of September.

Tht.y dfhe(ide then nlot to build at that time. The defendant

Neýsbîtt said flue prive of b)rick was too higli, and made the an-

nouneunnt,'Gent Ieunent, building -will not go on under present

ýoniditionis." There ia not a syllable of direct protest or coin-

plaint unttil the writing, of the letter of the 29th Novexuber,

1913, two dayvs before the paymnent of the balance was due.
Thev de-fenidants differ in the(irfevidcipie asbetween and among

theseles.There are two diserepancies lu 'Ros's evidence as
ronipared with i, examninêation for discovery. 11e said that hie

thought it waas a miistake iu haidec immediately after

the- exaunination, bult did not take steps to correct it. lie was a

verY imuportant wvitness for the- defence. H1e admits that lie

toldl Fred. Cory in the auitumu that lie thouglit has co-defendat
Nesbitt waks trying to qu r"the business, and to tell Barker

to go on and suie, and he woul give ovidenice for hlm when tho

time- (-alle. True, he( satys that this was before hoe acq'uired know-

ledgve of the falqity of tho, alleged representations.
l'le agreemtent itself does nlot faveuir the defendants' con-

tenitioni. It is not for the haro purchase of a continuig husi-

n19eÏS. It la: (1) a purchase of specifie miaehinery, appliances,
etce, for $1-5.000; (2) a puireise of goodwill, trade-marks, pat-
ents, etc., for $10,000 te ho paid for in or with $10,000 stock lu

the vompainy' to ho formed, with the% other provisions as set ont

abovv. There is fn iundertakingl or Covenant aM to volume of

businifes or profit or any inatter uow eoxuplained of. The de-
fendants kne(w that the plaintiff kept no books.

The defendants f ail to sa.tisfy the onus of proof. Crediting
ail part ies with al reasonale desire te tell the truith, the plain-

tiff has a hetter reasen for remeinhering exaetly what toek place

than hiave the, defend-ants, in this, that lie was vitally întereated

in the bargain which hie waa making, involving the sale of his

whiole buisiness enterprise; hie apparently had f aith in it to the

extent of taking $10.000 stock, The primary object of the de-

fendants was nlot to nualce meney for theuiselves (although they
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probably would flot have scorned that eleinent), but to sectire
ani indiîstrY for t1e town of Brighton-in the langinage of the
statemnt of defence, to "~boom"' it; and their personal interest
was, therefore, eoinparatively indirect aîid remote. Thev ' -vere
acting for and with the board of trade of the town, anid the 'y
wanted mrried men in the employment of the conceru so as
inerease the number of householders in, Br-igliton.

The plaintiff will have judgment for $14,()Ot, with interest
from the ist day of December, and allotinent and delivery: of
$10,000 fully paid-up shares of theý -omipan * , and costs.

The eounterclaim will be dismissedl withi costs, Leave to
amend the statement of defene is rfsd

MCKINNEY V. MUAGLN FICNunE XJ .K.B.-
AUGUST 6.

Pleadîlng-Action for Possession of Mo for <'or-Nlq l<nýn0 iof
Defence-Assoert(ion of Lien for I>ebt-Iisiuflîii c/-.trI
lars-Leave to Anienid.1-MotÎin by the plaintiff for jnd(ginenýlt
on1 the pleading4 ini an action bo recover possinof a inotgr var
and daniiiages for deention. The defendlants assertedf a livin upont
the cýar. The learned Chief Justice said that it was qite clearý
finit the statement of defence did not dieoea defrenoe 10 tht.
cause of action alleged in1 the statement of clain. Theli lion shiould
be speciaily pleaded, and particulars of the. debt ]ni reSpect of
which the lien was elaiiined should be given: liullon & Lak on
Plleadfing, 6th ed. 1905), p. 866 et seq.; Ilalshutry 's Laws of Eg
land, vol. 27, p. 911; llalliday v. White (1864), *23 JJJI. 93
Somners v. British Empire Shipplinlg (Co. (1860>, 8 L..38
Moniarcli Life Assurance Co. v. Mackénzie (191:3), 2 .. 1
743 (P.C.) The plaintiff wtt,,, therefore, entitled to jud(giienit.
with cs, and with a reference as b aiags The dlefendant
shouild be allowed to amend on payment of costs. W. Laidlaw,
K.C., for the plaintiff. L. P. Ileyd, K.C., for the deftendanits.
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1>51E:R v. PRWiR-FALCQNBRiDOE, C.J.K.B.-AuGUST 10.

Cofflruct-Coveijaice of Farm by Parents Io Son-Bonds
for MitnnePrrm ceof Contraci-Consideration.] -

Actiion originally* brought by the father and mother of John
11rier to hnoc ondis givenl 4 him. for their support and main-
teniance, it deufendýant being the executor and devisee of John
Prier, tg) tn the original plaintifs had conveyed their farîn, in

conuidratonof the bondfs, etc. The action was continued hy the
exvviitor of the father, ani ani alternative, d-aim to set aside the
coeuveawe of thec farmi was imde. The lcarned Chief Justice
saidi that the 01li peuple wcre both dead; and, on the great pre-

pondeirance of' testimioniY, thyhad nothing to complain of in
thvir lieii-gmaniy witniesses de(posed to offers made to
ilhemi to 1huiil a house, as cotmltdby the bonds. Thtis was
nao case of failuire of coiisideuratioii. The' contract was executed
oni both uhic. Acindsisdudrail the cireumstances,
withuutcosa J. S. Fraser, K.(., for the plainiff. P. F. Par-
1dcc, KA('., for îlwdeendnt

Ri: NATjIO, Ai. A i TMR!£ oDoKN Co. LiITîrD-FÂî.CON-
aSIDE, UJ.K..-AUUST19.

Com<uy- iningn -O de unerDoinioni Strutiu--
Colxent of' <rditor. or Shrhle-e.12 of ktatte.-
Motioni b y the assigneve of thuecomipany for ail ordler for the
wininig-u1p of thu vomlpany vundi(er the Dominiioni statute. The
IV41rM-d Ciefl Justive s4aid that, upon.)i filing the written conisent
of a vireditor or shareholderi tu the amiount required by see. 12 of
thle Wil1dilng-1up Aet, the iisual order shoul go; Frederick Cur-
zoui clarksonj to liepoisoa liqida(Itor; referc(e to the Mas-
ter iii Uhmesto apipoinit a permanent liquildator and exer-
Vise the otherUual p er.J. F. Boland, for the applicant.
(lraysonith for A. J1. W1 Eekhardt.
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THiompsoN, v. THOMPSON-FALCONDRIDUE, C.J .K .B.-A'GUST 19.

WVill-Atc!ion fo Set axidci-M1o1io, for !a-nt iIjvicfieio
Restrainiin Ereu tors front De<dîng u'ith Ett-vd c
Motion by th(- plaintiffs to continue an injuuction granted «ex
parte bv BRrTTON, J., restraining the defendants f rom dealing
with the estate of Thomas Thornplson)i or- taking proeeedîngs
unider the letters probate. The Iearned ('hiîef Justice said that
the naterial filed on behaif of the plaintifrs disclosed a ve-y'
w-eak, case. With the exception of a statemient oni hea vsay a lleged
to hiave becit made by a Minister of the osewho did flot hlm-
self miake an affidavit, the only i'cal material wais what was con-
tained lu the affidavit of a medical praiýýtioner, who said that he
vunitgd the testator ofi the 22nd -Ma ' last-the wvi1l havilig hein
made on the 2Oth May. The doetor ':il veril 'v belicve that
the said Thomas Thompson was flot caipable of mnaking a wîll
oni the saîd 22nd day of Mav." Hie did iil swear that, in is,,
opinion, the testator was not capable of minii-ig a will on the
2Othi. li other words, the C4ourt was usked to drajw an inferencev
wich the deponent . vidently did flot vuntur-e to draw. it ivas
NWOrn1 ini the affdavits filed by the defendants thant the doctor
visited the testator on the l9th; and it euned strýange, that this4
fact was flot rnentioned in the doctor's affidavit. It Iooked asI
though these omissions were desîgnedly mnade; but the affidavits
were drawn in a very 8lovenly fashion. For example, thte pn
tiff -Alice Thom pson wais made to iiia in he afldavit that 'Il
arni one, of the above-mled deedns" Motion adjournecd
until the trial, the injunetion not bcing continued ili the 111va1n-
time. ('osts of thiis motion to be costs in thei cause to the di-
fendants in any event, unle8s the Judgc at the trial Nhouldj other-
irise order. W. J. McLarty, for the plaintiffs. John Kinjg, K&,.,
for the defendants.
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COL7NTY COURT 0F THE COTYNTY 0F LANARK.

SCOTTr, CO. <XJ. TULY 22ND, 1914.

BAILEY v. FINDLAY.

Ilight'ayImprper se of-MVotor Vehicle Lef t Standing on
ighayii,. for Ureason4able Time--Injury to Horse Taking

0"ih tGrLabLt of Owners of Car-Proximate
Catise of Inijuryl-Negligenbce -Contributory Negligence--
M1ot( or ehicle's Act, '2 Geo. V. ch. 48 - Inapplicability to
'D)ed" Gar ?- Ab)sence(' of Lights -"Between Dusk and

D)a1 le, cs. 6 (2) anlid 8 (3) of Act.

Actioni for dlamages for injury to the plaintif 's horse by
reassoni of li havinig bwecoie frightcned by the defendants' iotor
car staintg uipon a highway.

Tie aiction %vam tried without a jury.
W.Il. staffordI for, the plaintiff.

J.A. Stuiwarit, for, the( defenldants.

Scirr, u. XJ :-On the eveninig of Saturday the 2lst June,
1913:, onie Welýlingtfoi We-ir, aiceomniied by bis sister, was re-
turningz firom a trip io the country' to the town of Carleton

Pl )e by Va o!L l O lighi street. Tie «y were travelling in a single
ruber-ired bggy, dr1awn by a hiorse, both the propcrty of the

pliiiif, a livery-imani oif Canletont Place, fromi whom thcy had
been ire by' Wvir duirinig the afternioon of thre samec day. When
thej o.ccurrencet voilainiedl of actually took place is not shewn,
with aly %- gnZec of certainity, ini aniy of the evidenc'e offcred on
heh1aif oth plainif Weir tcstiflcd that hc had reaehed his
father's houise f rom a pîcnic about six o'cloek that evening, had
teath1e aidg left for. netoni Place after sundown. The sun
set, nodigtoi the cvidlencev, at 7.54 or 7.55 o 'cock. Befone

re i th town, he met two moton- cars, both o!which, ie said
were' lighitcd. Neithvr of these cars cauFied the horse any trouble.

Wei 'sfatberlies robbly3½miles f rom where the accident
occrrd.it is 1cte byv Wcir that lie was driving at the

rate o! erap six, miles ani hiour, On pasaing the nesidence of
William Filay i ili stre-et, the horse bccamne frightencd at

al mlotor. var stainlg on, the( left side of the highway, at a dis-

tanceo of abouit 1-5 feet f rom the inniier wheels of the buggy. The
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car was acen by MIiss Wcir, according to her estimation, at a
distance equal to the dcpth of the court-rooin before they reacheud
it. The car w"- standing nri to but outside of Mr. Findlay*s
gateway. According to photographe put in, lligh street at this
point ie a well-travelled, level rond, used for vehicular traffic
over the wliole space of the highway except a strip boulevarded
next the fence on the left sidc and a grass wvaste along
the fence on1 the opposite side. The car was outside the
boulevard. The car was dead, and no lighits wceburn-
ing. When opposite the car, the horse took fighit, rearýed, and
on eoining to the ground knueklcd over, and was fomnd, on ex-
ainiation shortly afterwards by a veterinary suguto hiave
brokea hie leg. Hie proceeded(ý( on thiree legs until stopped and
unhiitched about haif ablodk furthcri on. It is îot suggvs-,tedIthtt
any other object than the car cauised the f right. fcodn o
the defendants' admissions, the c-ar had been, standingl t hure.
from 5 o'clock p.m. until 8.30 or 8.35 p.m. The only' evidence as
to the idcntity and owncrship of the car is that eontlainied in the
testimony of both defendants, who were joint ow nurs. No sug-
gestion je mnade that more than one car was seen at this point
dniring that afternoon or evening, aîd 1 thlîik it is rceasoîîabiy*
elcar that, if a niotor car was the immedfiateue of thiîs e-
dent-a circumstancc which it is fiot soughit IoW vi den- that car
was the defendants'. As to the tiie of the accidenit the dcfe*-id-
ants have given the only dcfinite evidence, viz., thiat the car, lift
wvith Mrs. Findlay sen. for her residence at about 8.35. it miust
be aecepted then as a fact that the accident occuirred prîor Wo
this hour, iLe., at some moment before thc car- was iioved on'.

The case wae prepared, prescnted, and argucd, on 1both sides,
Iargely as it eemned affececd by the several phiases of thie Mlotor
Vebicles Act, 2 Geo. V. eh. 48, as aînnded by *3 & 4 Geo. V. clh.
,52 (nowv JS.O. 1914 eh. 207), anti patelal ith rufurenci,
Wo thie nced of a lighted lanîp on the frvont or rear of the carl or-
ini b)oth positions, as rcquircd 1)by sec(. 6(2) and sec. 8(3) of the
Aeý(t. it is not easy to, say just wha;t the languiage of thecse suib-

sineans. Section 6(2) reqirei-s a lightced lanîp on the
front "after dusk and before dawn,- 1h)v b sec. 8(3, the
liglit is r-equjired on the rear "at ail times bctwccn duisk and
dawni." Two witnesscs, ene on cachi aide, werc sunmmoned as
e'xperts to shed light on the word "dusk,." Thepse gentflemen
agree that no rccognieed legal definition exista, aind thant recourise
miust bc had to reputable dictionarieis, but thiat it is ordinalY
aeccpted that "dusïk" is the period of the 24 hours whJieh interý-
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venles between (hi'yýlighrlt anid darknliess and is popularly known as
-twilighit. - one of' theise, witnesses goes se, far as to say that

t'his eunditiont cxisis until the, sun lias descended 18 degrees below
the horizon, which oin the, iiighit iii question, according to his esti-
mate, wvotld oceurtt ;tt 10.30 o'cloek. Bc that as it may, thiS event

hapene 1duingt the early* puriod of dusk, as thus defined. As
the lighted Lamip is, howeVer, flot required to, le earried on the
front oif the car util 'after dusik," and the wording, in view of
tit- puniitivet riesuits which detpend upon it, should be strictly

construed 11111 of the opinioni thiat there was no0 breacli of this
staitutory,, regilthiuni oni the part of the defendants. As to the
Iampq oni the reair of the var undiier sec. 8(3), the finding is mueli
casier, ais sui-h is only rcquired oni a motor vehicle "while being
drivea(q onl a iighwa ' \:" sce sub-see. (1) of the saine section.

Therev inuist lie a fiinding, therefore-, for the defendants in soi
far as luny stipulaitioni in this Act is coneernied, if the Act itself
is a factor.

Iil my > v uidgmetnt, howvever, what happenied here is flot
golre vy the NMotor VeihielIes iAct. What is aimed at there is

suffliintl v ind(i(iated iii the titie of the, Act itself, viz., "An Act
to rcgullate the speed and Operationi of Motor Vehicles on
Iiighwa ys.- A crflreadling of' the statuite eonivinces me that

a dead" carvm plaeed oni the side of a highway, and flot being
o1wrati-d, as walS the case here, is ]lot cotmltdin any of the
seclitis of the- Act, but they'% appear to be directly coneerned
withi the operationl of "liveý" cars on the, highway, and should
lie readl with thle Ilgwa rravel Act, R.S.O. 1914 eh. 206,
wiiih aipplies initer, alla to mlotor vehicles.

llavinig eiinated the -Motor Vehieles Act for the purposescof
this juidgmencit, the case must lie conmidered under the general

law governinig thie publie use of highways. It i,4 110W genterally
scccpte law tht the putblic, unilcss the contrary be proved, lias

thle riglit to use the wholc space of a highway between the oppo-

site fencesý The eonitrary mayi ' v e proved by shewing that the

niiiipaility lias exercised the powers of restriction contained ini
cransections of the Muiciipal Act, 191:3, e.g.: se-c. 398 (37),

proh Ilibitinig the, use of ail vehieles oni aniy sidewalk, or f oot-path;
sec.ý 400 (49), regiàlating traffic and prohibitig heavy traffie in

cer-taini st reets; see. 472 (1) (d), anid sec. 48:3, suli-seces. 1 and 2,
for, sEttig apart and proterting boulevards; suli-see. 4 of the

latterý section,. settingl apart and protecting bicycle paths, etc.

Uýponj every part of the highway not restricted under the fore-

goinig or aniy other enabling StatutorY provision, every person
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bau an equal right of travel. The user must be reasonable, and
the law is settled that any one who uses any part of a highway
in an unusual and unreasonable manner, and thereby causes
special damnage to another, is liable in an action at the suit of
that other.

This case, it seems to me, narrows down to a consideration of
the following questions, viz.:- (1) was the placing of the defend-
ants' car upon the aide of the roadway and leavinig it therc,( un-
attended for a pcriod of 31/2 hours a reasonable uise of the, high-
wa-;y? and (2) if not, was this unroasonablc user the cause of the
damagc of wvhich the plaint iff comiplainst

The opcration of automobiles upon the highways of this
Provine has long mince I)assed the experimental stage, amd,
having become sueh a fruitful source of litigation, judicial notice
bas freqnently been taken of the faet that these vehieles are
ver 'y apt to cause fright to horses approachingý theni. The de-
fendant George IL Findlay, who appears to av hiý ad cotisidler-
able experience in handling a car, admitted that a stnin ar
might frighten some horses, but that it would dependl uponi the
horse....

1Reference te Roc v. Village of Lucknow (1894), 21 A. R. 1,
lit p. il; Howarth v. MeOugni (1893), 23 O.R. 396; Hrarris v.
Mobbs (1878), 3 Ex. D. 268; Wilkinsl v. Day (1883), 1'2 Q.1.
110; MeIntyre v. Coote (1909), 19 OULR. 9.]

In the presenit action there was no suggestioni of enrbtr
negligence or -want of care on the part of Weir cither ji thle
pleadings or the evidence offered.

1 ha ve read the many cases eitedl ) vy colusel on both sides aild
a inmberi of others, and, appl.y-ingý the princeiples which sce to
fit thec facts iii this action, I arn unable to eseape a finding against
the defendants.

It was urged on their behaif that the lenigt h of time their ca1r1
reniiaincd( on the highway could flot have, affvetedl ilth plaintif,! ais
the situation would have been the saine hadf the c-ar bcen there
only 30 scnsbefore the horse passed it insteýad of 31/2 houirs.
The anwrto that, of course, is, that, had a reasonlable use of the
highway be ]en made by the defendants, the c-ar would not have
been there to frighten the horse. IIad theaccidlent happened
while meeting a moving car reasonably operated, the defenldants
wvotld have been entitled te protection; but, luaviing the car, on
the side of the road for a period which, I thiîik, the autthor-itiesR
bind me te hold unreasonable, unattended, andf witheut reason-
able safeguards to prevent injury to passers-by, they take the
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irisk anid are placed iii the position of the defendants in Melntyre
v. Coote and the several cases 1 have quoted.

if 1 arn wrong Mn my vîew of the inapplicabilîty of the
Motor Vehivles A(c then, the defendants would be met with
other difelIein establishing that the plaintiff's damage was
flot duie Io their. negligencee. 'Whatever happened to the horse at
thie exact moment it became f rightened was pronounccd a f ew
inuites afterwards hy a veterinary surgeon as a broken leg.

Tlhe resnbeconclusion in, that the motor car was the proxi-

Jiidgmenlýlt for the plaintif£ for $178 and costs.


