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LEALNJEWS*
VOL. XV. JANUARY 2, 1,892. No. 1.

CURREATT TO PICS AND CASES.
The Year 1891 iUpoI the wliole deait kindly with the

members, of the profession in this province. So few were
the gaps made by death that the year contrasts very fa-
vourablv with soine of those w'hich our readers are able
to recail. As regards the bencli, with one notable excep-
tion, there has been no change occasioned by death. Inthe Superior Court the only change was that involved in

th rsgntio f r Jsic-e M. Poherty, and the appoint-
ment of his son iii his place. The Chie f Justice of this
Court, whose .ju-dicial service counts more than a quarter
of a century, stili occupies his accustomed place, formiug
one of the most prominent and important links of the pre-sent with the past. Our recollections of things legal in
Montreal take us back over thirty-two years, and at that
timre also the present Chief Justice was a prominent figure.
H1e was then Crowni Prosecutor, conducting the entire
Crown businesý,s il, both Frenchi and English. Mr. Justice
Aylwin was on the bench. Th-e late Judgre Drummond,
Edward Carter, B. Devlin, and Judge T. J. J. Lorauger
were usually of coun sel for the defence. Without any di-
paragement of the counsel of the present day it may be
said that the proceedings were then characterized by
learning, dignity and decorum seldom equalled since.
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In the Court of Queen's Bench, or the Court of A ppeal
as it is usually termed, the year 1891 has brought one of
those considerable changes which seem to occur about
every fifteen years. We have witnessed three of them.
First, we recall Chief Justice Lafontaine with Justices
Aylwin, Duval and Meredith sitting on either hand. The
late Mr. Justice Caron, another member of the Court, was
then engaged on the Codification Commission. Later we
had Chief Justice Duval with Aylwin for a time, and Ca-
ron, Drummond, Badgley and Monk. The next principal
group was composed of the late Chief Justice Dorion, with
Justices Monk, Tessier, Ramsay and Sanborn. Justices
Cross, Baby, Church and Bossé entered at later stages, as
vacancies occurred, and an increase was made in the num-
ber of judges, from five to six. But in 1891 there came an
extensive change. Chief Justice Dorion was removed by
death. Mr. Justice Tessier retired after a lengthened ser-
vice. Mr. Justice Church has also been obliged to retire
owing to ill-health. The resignation of Mr. Justice Cross
will probably occur soon. So that from the new year a
new bench will practically be at work.

Three of the judges of the Montreal district, Justices
Jetté, Baby and Davidson, were withdrawn from the
Courts in September last, for the purposes of a Royal
Commission. The task was one which few judges would
undertake without extreme reluctance. Only the consid-
eration that they were performing an important public
duty could overcome the repugnance to such work. It is
therefore all the more to be regretted that the treatment
accorded to these judges since the completion of their task
is far from being an encouragement to their colleagues to
assume similar duties. A certain amount- of vituperation,
in matters pertaining to politics, seems to be inevitable.
It was so in England in the case of the Parnell Commis-
sion, even with a president so greatly distinguished and
esteemed as Lord Hannen. And after all, intelligent per-
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sons have ceased to lend au ear to attacks of this sort. Butthe attacks are none the less unworthy, and it wvil1 not be
long before their authors are ashamed of thein. It should
flot be overlooked, howrever, that the counsel engraged be-fore the Commission, were very fair frorn oouintenancing
the charges formulated by the press. Mr. Béique, Q. C.,
at the close of the proceedings, expressed himself as fol-
lows _?

"Bef'ore this last sittinir ris e: 1 and r-ny colleague, Mr'. Arnyot,consider it to be o tir duty to state puiblicly that froom the first tothe Iast, in the condie(t of tîîis enqiîy, your Honors have notcensed for Olle instant to give a great exaîrnpIe of jtstice. Many
appreherided. that onl acC<ilnt of the political passions which anenquir"Y of»this kind was caleffJated t<> excite, the Bench, of whichyour Honors are wortby representatives, mighit lind itshil e
putation for ilrnpatýliality soniewhat lessened ;%Out I arn happy tosay-arid 1 know fiat in so doing 1 voice the general opinion-that, thanks to yoiir mode of 1)loeedul'e, ail fears of this nature
werc quickly dissipated. In fhet, yoti so acted throughout as tomake everyoine fiwjget that the matter in dispute was political.But for ail that the action of the Commission wvas nione the lessenergetie, and it is admitted by ail that it bas brought out ailthle f'acts anld cireumistanee,. eiîtering into the scope of this en-qluil'y. On oui' side, we think we can tatke the credit of not havingbeen a" obstacle Vo a tborough enqiîy. On the contrary, we fa-vored it as muel, as lay in (>ti- power.

Mr. Amyot congratulated the Montreal Bar on havingsent such worthy representatives as Messrs. Béique, Q. C.,and liall, Q. C., and the proceedingrs were closed by Mr.Justice Davidson, in a few wordsnwhieh deserve to be
recorded :

"J1 add but a word to express our higb appreciation and graVi-fleation foi' the assistance afforded us by the learned. and ablecounsel wbo have appeai'ed before the Commission. We desire Voexpress our tbanks foir the gratifying reniarks with whieh they
have ended theiî' labors. We féel that we Nvould be unworthy ex-ponents of that principle of our constitution wbich separates the
judicial funetion fî'om the warfare of parties, and that we wouldbe unwortby of oui' position as British judges if wu were not able
Vo approach an enquiî'y of this character witbout prejudice, Voconduet it without bias, and to deteî'mine it without favor.
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A CONS TITUTIONAL QUESTION.

A number of opinions have been published reoently

concerning a question. of great interest, viz., the interpre-

tation of sections 85 and 86 of the B.N.A. Act. Section 86

reads as follows II There shall be a session of the legrisia-

ture of Ontario and of that of Quebec once at least iii every

year, so that twelve months shaHl not intervene between

the last sittingr of the legisiature in ecd province iii onie

session and its first sittingy in the uiext session. " The last
session of the Quebec legisiature carne to an end Decem-
ber Mi0 1890. The legrisiature was convoked (thougrh not
for the dispatch of business) for the 29th IDecember, 1891.
But on the 22nd December the legrisiative assernbly w'as
dissolved, and a new election beingr necessary, the session
xvas deferred until April 7, 1892. It is unfortunate, as re-
gards the weight accorded to lawvers' opinions, tnlat in
matters political they almost invariably take the view
which suits their party ; otherwise, we presume they
would be suppressed altogether. But this Iact grives them
the air of having been rnanufactured to order, and they
have no more weight than an ordinary political statemeut.
One opinion has been emitted, however, by a gentleman

whom the London Times, a few days agro. descrihed as tie
iigiest living authority,- we refer to Dr. Bourinot, Clerk
of the House of Commons. This opinion deals so tàirly
witli the merits of the question, in its purely legral aspect,
that we insert it 'hcre as a useful and interestingr prece-
dent.

Il"Mýy consideration of the important and novel question involved
in the dissolution of the Quebec legisiature leads me to the con-
clusion that the Crown, as represented by the lieutenant-Gover-
noir, bas a right to exercise its constitutional pi-erogative of' dis-
solution at any moment under the law of the constitution. The
85th and 86th sections of the B. LN. A. Act, wben read togethier,
as they clearly must be, provide for a meeting of the legisiature
evely ycar within the tcrm of five years that the Quebec Assem-
bly may last, subjeet to, be dissolved by the lieutenant-Governor
of the province any time within a year. Even wei-e we to take
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the SGth section by itself, which 1 do iiot tbink should be done,
the Pt»el'ogative right of- the Crown to dissolve would, neverthe-
less, stitl exisi. The right of dissolving at any moment when it is
believcd the Publie iriterests demand it, cannot be taken away,
alnY More than any other prerogative by implication, but only by
Q'xPre>ss terms. 11, My opinion, howcver, this right is expressly
acknowledged in the sections of the constitutional Act relating
to the meeting and duratioji of'the Assembly. In any case noile-
gui or cOn4,itutional rights can be pj:ejudicially atfected so far as

cul, stec at present, supposing the 86th section were imperative
on the Crown-..which, in my opinion, it is not-to caîl the legisla-
ture within twelve months. The right of the Crown to dissolve at
its discrctiot, is one or its Most important prerogatives, absolutely
essentialiu(0*o"tyse f oua government, to giethe

qutestion uit issue, and deciding at critical times between partiescontending for the supremiacy. It lies at the very basis of free
i nst itiutions.

14)icey, the highest 1English authority on such questions, bas
tîuly said that thet discretionury power of the Crown occasionally

maybeandaccording to constitut onal precedents oeie
ought to be. used to strip a,, existing representative assembly of
its authority. AX dissolution is, in its esý-sencc, an appeal trom the
legal to the POlitical sovereign-that is, to the electorate. A disso-
lution is allowable, and iii liet is necessary, whenever the wishes
of the legisiature are, Or may fairly be presumed io be, differ-ent
from the wishes of the peCople. The earliest possible opportunity
should be given to the People to express their opinions when the
issues are vital and cannot be o)ther-wjse satisfactorily and defi-
nitely decided.

SUPREME COURT 0-F CANADA.

CORPORATION OF TUE (JOUNTY 0F VERCILÈRES V. CORPORATION 0F
TEE VILLAGE OF' VARENNES.

'J'r~d~cio-~Àtîn t st aid aprocès-verbal or by-lw-ppeal-
&c. 24 (y) and sec. '29 of thte Sup)reme &i Exchequer Courts Act.
The Muiiaiyof the County of Verchêries passed a by-

law Or Procès-verbal, definiuîg who were to be hiable for the re-
building and maintenance of a cer-tain bridge. The Municipality
of Var-ennes, l'y their action, prayed to have the by-law or procès-
verbal in question set aside ou the ground of certain irregularities.
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On appeal to the Supreine Court,
ld, that the case was not appealable und er sec. 29 or sec.

24 "cg" of the Supreme and Excbequer Courts Act, the appeal
not being fromn a rule or order of a court quashing or refusing to
quash a by-law of a municipal corporation.

Appoal quashed with costs.
Ailan, for appellant.

Archambauit, Q. C., for respondent.

Quebec.]
WINEBERG et vir v. IIAMPSON.

Jutrisdiction-Appea i-Future rights-Title to iands-Servitude-
Supremne & Exehequer Courts Act, sec. 29 (b)

By a judgment of the Court of Queen's Bench for Lower
Canada (Appeal side) the defendants in the aetion were con-
demned to build and complete certain wvorks and drains in a lane
separating the defendants' auJ pdaintiff's lIol)elties on the west
side of Peel Street, Mýonttreal, within a certain delay. and the court
reserved the question of damages. On appeal to the Supreme
Court of Canada,

Hfeid, that the case was not appealable. Gilbert v. Gilman
(16 Can. S. C. P. 189) followed.

The words 'ltitie to lands " in subsec. " b" sec. 29, Supreme
and Exchequer Courts Act, are only applicable in a case where a
titie to the proper-ty or a right to tlue titie arc in question.
W/ieeicr v. Black (14 Cauu. S. C'. R. 242> referi'ed to.

Bethune, Q.C., for motion. Apa use ihcss

Robertson, Q.C., contra.

Quiebec.]
MOIR V. CORPORATION 0F TIIE VILLAGE 0F IJUNTINGDON et ai.

By-iaw-Appeai as to costs-Suiprene & Exchequer Courts Act, sec. 24.
Since the rendering of the judgment by the Court of Queen' s

Bench refusing to quash a by-law passed by the Corporation of
the Village of' Iluntingdon, the by-Iaw in question was repealed.
On appeal to the Suprenie Court of Canada,

lleid, that the only matter in dispute between the parties
being a mere question of costs, the apl)eal should be dismissed.
Supreme and Exehecquer Courts Act, sec. 24.

B. C. Smith, for motion. Appeal dismissed wîth costs.

Mitchell, and D. C. Robertson, contra.
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Nova Scotia.]

KIN(.S COUNTY ELEOTION.

BORDEN v. BERTEALIX.
Elect ion Peti tion-Preliminary objections-Service at domicile-B. S.

C. ch. 9, sec. 10.
JIeld, that leavîng a copy of an election petition and accom-

panying documents at the residence of' the respondent with an
aduit member of bis household during the five days after the pre-
F-entation of the saine is a suffieient service under sec. 10 of the
Dominion Controverted Elections Act, even though the papersserved do flot corne into the possession or~ within the knowledge
of the respondent.

Appeal dismissed with costs.Joscoe for appellant.
Boak foi' respondent.

Manitoba]

LISGAR ELECTION.

COLLINS v. iRoss.

Election Petition-Preintinary objections-R. S. C. ch. 9, S. 63-
-English General rules-Manitoba-.Copy of petition-R. S. C.ch. 9, ,:er. 9 (h)-Description and occupation of petitioner.
lleld, affir'ming the judgrnent of the Court below, that thejudges of the Court irn Manitoba flot having made rules for thepractice and procedui.e in controveî'ted elections, the Englishmiles of 5lichaeî mas Terin, 1868, wero in foi-ce; R. S. C. ch. 9,sec. 63 ; and that under rule 1 of saiid English rules, the petitioner,whien filing an election petition is bound to leave a copywith theclerk of the court, to be sent to the returning officer, and that hisfatilure to do $o is the subjCt of a substantive preliminai'y objec-tion ain( fatal to the petition. Strong & G~wynne JJ. dissenting.

2. iReversing the judgment of the Court below, that the omis-
siOn to set Out in the petition the residence, address and
occu1 )at ion of the peti tioner~ is a mere objection to the form whidh
can be rernedjed by amendmnelt, and therefore not fatal.

Martn fr apellnt.Appeal dismissed with coste.

D. McCarthy, Q.C.,ý for respondent.
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P. E. Island.]
QUEEN'S COUNTY ELECTION.

DAVIES AND WELSI- V. IIENNESSY.
Election Pet ition- Prelim inary obections-Persona i service at

Ottawa-Security-Receit-R. S. C. eh. 9, secs. 8 & 9, sub-
secs. (e) and (g) aièd sec. 10.

In Prince Edward Island two rnmbeiýs are returned for the
Electoral District of Quiecn's County. With an election petition
against the return of tlue two sittin1g members, the petition-
et- deposited the sum of $2,000 with the dcputy protho-
notary of the Court, and iii his notice of' presentation of the
petition and deposit of sccurity hoe statod that ho had
given secur-ity to the inoiunt of $1,000 for each respon-
dent, " in all two thousand dollars duly deposited with the
protbonotary as rcquircd by statute." Thue receipt was signed
by W. A. Weeks, the deputy prothonotary appointed by the
Judges, and acknowlelges the receipt of $2,000, without stating
that, $ 1,000 wvas deposited as securitv tor each respondent. The
petition. was served personally on the respondents at Ottawa.

lield, 1. ihat I)ersonal service of' in election petition at
Ottawa, without an ordet- of the cour-t, is a gaod ser-vice under
section 10 of the (1ontroverted E1cctiolis Act.

2. ibat there being at thle time of the presentation of the
petition security for the amount of $1,000 for the costs of each
responderît under the control of the coutrt, the seeurity given was
sufficient. Secs. 8 and 9 subsec. " e". C'h. 9, Ri. S. C.

3. That the payrncnt of the money to the deputy protho-
notary of the court at Charlottetown w-as a valid I)aymeflt. Sec.
9, subsec. (g) Ch. 9, R. S. C.

Aýppeal disrnis8cd with cists.
Peters, Q. C., for appellants.
W. A. Jforson for respondent.

Quebec.]
STANSTEAD ELECTION.

RIFDER V. SNOW.
Election Appeal-Prelininary Objections-St atius of pet itioner-

Onus probandli.
By preliminary ob jections to in election petition the respon-

dent claimed that the petition should be dismissed inter alia,
" 14. Because the said petitioner bad no right to vote at said

electiona."
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On the day fixed foi, proof and hearing of the I)1eliminary

objections the I)etitioncrl addueed no proof and the respondent
declared that lie had no evidence, and the preliminary objections
Were disinissed. On appeal to the Supreme Court of Canada, the
counisei for appellant rclied only on the 1-4t1i ob jeetion.

JJeld, Per Sir W. J. iichie, C.J., and Tfascherecau and Patter-son, Ji., that the oflUS ias upon the petitioner to establish hiss.tatus, and that the appeal should be allowed and the election
petition di"mis.sed.

Per Strong, J., that the onus proband. 'as upon tho petitioner,but in view ot'the established jurisprutdence should be remitted tothe court below to allow petitionci' to establish his statils as a
voter.

Fournier' and (Gwynne, JJ., c'ontra, were oC opinion that theonus probandi xvas on the re(spondenit,, following the M1ejantic
Election case, 8 Can. S. C. Rl. 169.

Appeal allowed with co.,ts, and pet ition dismissed.
Geoffri'on, Qý. C., for apl)cllant.
White, Q. C.. foir respondent.

Ontario.]

GLENOARRY ELECTION.
MCLENNAN V. CHISfloLM.

Eject ion petition-Rese.v ice of-Or/er grantng oxten.ion of tine-
Prelrninary fl!jections...R. S. C. ch. 9. sec. 10-Description of
petitioner.

When this petition was irst scrved no copy of the depositreceipt was seî'ved with it, and the petitioner within the five daysafter the day on which the pet ition hiad been presented applied toa Judge to extend the tirne foir service so that he might cure theomission. An order extcnding the time. (subscquently affirmedon appeal by the Court of Appeau foir Ontario), was made, and thepetition wfts re-served accordingly with ail thc other papeî's pre-scribed by the Statute. Befoî'c the order extending the time had
been drawn up, the respondent had filed pî'elinîinary objections,
and by lcave contained in the order he fileJ further preliminary
objections after the l'e-service. Thlene1W list of objections includcd
those made in the firî'st instance, and also an objection to the power
or jurisdiction in the Court of Appeal or Judge theî'eof to extend
the time for service or the petition beyond the five days pi'escribed
by the Act.
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-Held. that the order was a perfectly valid and good order.
and that the re-service made thereunder was a proper and regular
service. jR. S. C.. ch. 9. :sec. 10.

The petition in this case simply statcd that it was the peti-
tion ofAngrus Chisholm of the township of Lochiel. in the County
of Glengarry. withouit describing bis occupation, and it -%as shown
by affidavit that there are two or three other persons of that
naine on the voteî's' list for that township.

Held, affihmiing the judgrnent of the Court below, that the
petition should flot be dismissed for the want of a more particular
description of the petitioner.

Appeal dismissed with costs.

D. .Mc(7arthy, Q.C.. for appellant.
S. Blake, Q.0.. foi' respondent.

CONTROVERTED E'LECTIONS FOR THIE ELECTORAL D)ISTRICTS 0F
PRINCE COUNTY, P. E. 1. (PERRY and YEO v. (AKîERON);
SHELBURNE, N. S. (WHITE V. GREENWOOD);
ANNAPOLIS, N. S. (MILLS v. Il 'y);
LUNENBURQ, N. S. (KAULBACH v. BiSEXII.XUER);
ANTIGONISR,,N S. (Tiio.MpsoN v. MACGILLIVRAY);
PICTOU, N. S. (rFUPPEî V. MCCOLL);
INVERNESS, N. S. (MCI)ONALD V. CAMERON).

Election Pet itions-Preliniinary obj ections -Serv'ice of petit ion-
Security-?. S. . ch. 9, sec. 10, and sec. 9 (e) and (y).

In ail tbese cases the appeals were from. the decisions of the
Courts below dismissing preliminary objections to the election
petitions presented aga inst the appellants.

Tfhe questions raiscd on these apI)eals weî'e also lst. Whetber
a personal service on the respondent at Ottawa without or with
ail order of the Court at lilfiax or at bis domicile is a good
service. 2nd. Whetheî' tie 1)ayment of'tbe security required by
sec. 9 (e) into the hands of a pet-son who was discharging the
duties of' and acting for the prothonotary at Hlalifax, and a re-
ceipt signed by said per.son in the prothonotary's naine, sec. 9 (g)
were valid. Tfhe Court, following the conclusion arrived at in the
King's County (N.B.) & Queus Cotunty (P. E. 1.) Election cases,
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beld the service and payment of security were valid and a sub-
stantial compliance with the requirements of the Statute.

Prine ContyP. E 1. Ap1 >eals dismissed with costs.

Peters, Q. C., for appellants.
.21 orson, for respondent.

Annapolis, N.. S.

Lueburge, ù'.S Mécart/iy, Q (Y., & J A. Ritchie, for
Lunen urg, .S. appellants.Anigoti, N. S. G. T. Conydon for respondents.

lnverness, N. S.j

Ontario.]

Ross v. BARRY.
Ontract -( onstructjonj of railway-Standard of quality- Tlvidence.

MeC. and 1't. were the contractor., for the construction of apart of the Grand Trunk Ilailway, and sublet tîhe masonry work
t o B. & S. In a convers-ation between ,NeC. and S. before B. & S.began their work, S. understood that the seeond class masonry in
bis contract was to be of the quality of that, of the 'Loop line",
anothei. part of the Grand Trunk liailway road. and pi'epared bis
materials accord ingly on receipt of a letter from McC. instructing
him to carry out his contract. "according to the plans and speci-
fications furnished by the eornpaiy's engineor". After a amali
portion of the masonry work had been done the sub-contractors
were iniormed by the engineer in charge that the second class
masoni'y required was of a qiiality thatt would increase the costover 30 per cent, whereuipon they r-efased to proceed until MeC.who was present said to them, " go on and finish the work as youare told by the engineer, and you wilI bo paid for it." They
thereupon pulled down what was buit and pî'oceeded according
to the directions of the enrirlee. When the work was nearly
donc McC. tried to Xithdraw hispromise to pay the increased price,but renewed it on the suib-contî.actoi.s threatening to, stop. After
completioti of the work payment of the extra price was refused,
and an action was broughit tiherefor.

IIeld. affirniing the judgment of the Court of Appeal, that
the con versation between MeC. and S. prior to the commencement
of the workl, as detailed in the evidence. justifled the sub-contrac-
tors in believing that the standard of quulitv was to be that of
the Loop uine; that the promise to, pay the increased. price was in
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:ettlinent of a bonafide dispute, which, wva. a go>< consideration
for such p~romise ; and tliat -1. and S. were entitlcd to r-ecover.

Appeal (ims(lwitlî oss
Bain, Q. C., and .Laidliw. Q. C., for alppellants.
Osier. Q. C1., for respondents.

Ontario.]
GRAND TauN]z IAILWAY CO0. v. FITZGERALD.

Riiuway Conipan y-Construrt ion of line und<er charter-Joîtey ad-
vanced and cont roi c rercised [)y alither coî;naty-Lý.Iabiiity oJ
latter as to it-Tort-fcasor.

In an action by F. againist thie G. T. liy. C1ompany for damnages
caused by the buildingr f' an embankrnent along a lhue of rail-
way which eut off access 10 the higliway fr-or IIX's Lanîd, t he
company conteîdcd. tliat the said line of' i ai lwav wvas buiît by- auîd
under the char-ter of anothier ýolnl)ajv: t liat t1uie wvas no statute
authorizin, the G . F. R. C.oinWuýiv tt>huitd it. andl ils COui tUtio i
by them wvould l'c ultra vires . andti lat even if the othecers of' the
G. Tf. M Company were also officiais of the counpaiiy constructing,
said fine, and F. hiad. biistaiuîed dainage [y itls construction, tbe
Gt. T. R. Comnpanuy as a corporIat ion could utot Le made hiable
therel ou'. On tihe trial the evideiîce ý;hove( thui the G. T. R.
Companuy hiad advanced thic money to bud the ine ; auîd ils
pre>ident and otiier directors owuucd nearly ail tlîe stock in the
chartered company. anîd that the wvork was donc under the con trol
and direction of the G. T. R. Company's engîîucers.

JRld. affirmning tlue deeision of* the Court, of Appeal. that the
G. T. RU. Company were liable to F. as wrouugdoers.

Appeal disniiissed with costs.
IV. Gasseis, Q. .. for appellants.
Edwards for respondents.

Manitoba.]
BARRLETT v. TUiE CITY 0F WINNIPEG.

Gonstituitionai iaw-Oonstîtution of -lIanîitoba-33' Pet. c. 3 (-D.)-
[e epecting educat ion- Denorninationa i righ ts-S 8earate schools.

The Act by which the Provinc of' Manitoba becaine a part
of the Dominion ot Canada, 33 V. c. 3 CD.). grave to the Province
the exclusive rîgi b legisiate in respect to education wvith the

1blwnglmttion: - Provided thiat ujothino' in s a (at1 la
relating 10 education) blhah pre,'tdicially affect. any rigît, or privi-
lege with respect to denorninational sehools which any ciass of*
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pensons bas by law or practice in the Province at the Union."
The woî'ds -- or praeliee" ar-e an addition to. and the only devia-
tion from the words of flie like provision in the B. N. A. Act
under wlî ici Ex, part e Reliaud (1 Pugs. 2'à:3) wvas decided i n New
Brunswick.

In 1871,.Iaftop tHe said Union, an Act relating to sehools was
p:tssed by the legisiature of -Manîitoba, by wlîich the coritrol of
cducatioîîal matters was veste(l iii a Board consisting of an equal
numibci. of Protestanîts and Catiiolies. A Protestant and a
Catholie su)liflteildcîît of' education was to be appointed. and
Protestant and Catholie school districts cstablished, the legisia-
tive granIt flor sehools to be apportioned to each. This Act was
amended from tinte to fiînie, but the it established con-
tinueci untii 1890.

By 53 Vict. c. 38 1assced by the legisiature in 1890. a system
of Public sullools was established in" the Province. the former
systein was abolished. the control of educational. matters was
veste(l in a IDcp,,î.tmeiit of Education, consisting of a committee of
the EýxecIutive( Couinvil. aîîd ail the sehlools weî'e to be free and no
I'eligious e-xercýises 10 be allowcd exceit as authorized by the ad-
Visory boards to be establislied under the provisions of the Act.
The rtpcîsof tbe several municipaditics wcre to lie indiscrimi-
nately taxed for. the support of the public schools.

A Catholic, ratepavet. of the City of Winnip)eg moved to quash
by-laws passed to impose a taýx fol. sehool put-poses, and in sup-
Port Of bis motion an affidavi t ofý the Archbishop or~ St. Boniface
Was read, setti ng for-t 1 th e posi tion of the Romian Catholie Church
with respect to educ-at ion and the control it adways exercised overthe same, a,,nd 4showinog that, prior to the admission of -Manitoba
into the Union. Cathoiies had their ow schools, par tly supported
hy fees f'rom parents and 1)artly by the funds of the cburch.

H'eld, rever'sing the .iuldg>menit of' the Court of' Queen's Bench,
Manitoba, (7 Man. L. R. 27:3) tbat, this Act 53 Viet. c. 38, pre-
jindieialFvý atlected the ricthOts and pr-ivileges with respect to de-
Iniminational 'schools whieh Roman Catholics liad by practice in
tprovinc eg atuhe.Uin and mis therefore ultra vires of the

pri ci a le gi auîe Ex parte Renaud (1 Pags. 273) dis-

Appeal allowed with costs.
8. H. Blake, Q.C.. and EivarL , f'or- appellant.
Gormully, Q.0., and Ji1artin foir respondents.
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COURT 0F QUEEN'S B3ENý;CI-MONf REAL.*
Architect-Sibission of Plans-Contract- D amages.

The plaintiff, an architeet, in response to a public advertise-
ment, offered plans in competition for a building about to be
erectod by thec defèndant, on beirig assured by the president of de-
fendant's board that ail the plans sent in would be submitted to
disinterested experts before a choice xvas made. The plans were
flot submitted to experts, and those-fin ally adopted were submitted
by an architect who was not a competitor within the terms of the
publie advertisement.

leld:-That the plaintiff was not entitled to damages, it
being a'imitted that the defendant was not bound to adopt the
plans which might be recommended by the experts, and no
partiality or bad faith iii the selection being proved.- Walbanîk &
Protestant [flsital for the Insane, Lacoste, C.J4 Baby, Bossé,
Wurtele, JJ., Nov. 26, 1891.

Physiian-Proof of services-C. C. 2260;- 32 Vie. (Q), c. 32, s. 1
-R. S. Q. 5851.

IIeld :-That the oath of the physician or surgeon, which,
under R. S. Q. 5851, makes proof as to the nature and duration
of the services, (an only be rebuttod by the clearost and most
precise testimony;- whieh was flot found by the Court in the
present case, in which, by the evidence of doctors who had not
seen the patient before or during the illness, and who did flot
speak positively, it was sought to reduce a phyisician's account,
for treating a case of fraicture of the collar bone, from $175 to
$100.-Bourgeau & Brodeur, Lacoste, C.J., Bossé, Blanchet, Wur-
tele and Tait, J4. Nov. 27, 1891.

Criminal Procedlure-.Reserved Case-Amendnient-Notice toprisoner
to produce document- Verbal evidence.

Hgeld:-1. That a Reserved Case will not be sent back to be
amended by the judge who reserved it, upon the mere allegation
of the primoer or bis counsel that the facts are flot accurately
stated thereiri.

2. That a prisonet' is not entitled to complain of short notice
to produce a document at bis trial, where it is shown that the
document in question was in the possession of a person under the
control of the prisoner and bis counsel ou the day of bhie trial.
* To appear in Montreal Law Reports, 7 Q.B.
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3. That the prisoner having in the circumstances declined toproduee the document, secondary evidence was admissible.-Rlegina v. Bourdeau, Lacoste, C.J., BoSsé, Blanchet, Wurtele andTait, JJ., Nov. 27, 1891.

Unpaid V'endor-Priilege of-Opposition to sale of irnniovable seized
-Art. 657, C. C. P.-Shareholder-Company.

JIeld :-1. The privilege of' bailleur de fonds does flot give theunpaid vendoi. the right of opposing the seizure and sale of the im-movable subject to it.2. The Unpaid vendor is flot entitlcd to ask for the resiliationof the sale of an immovable unless there be a stipulation to thateffeet in the contract of sale.3. A shareboldei. of a Company is not entitled to exercise therights of the comnpany i bis OWri rame, and cannot oppose thesale Of an immiovable belonging to the Company.4. A promise of retrocession by the majox'ity of the share-holders of' a colnpany is nuil, the company alone having thepower to inake such an agr-eement-MNaughton & ExchangeNational Bank~, Lacoste, C.J., Baby, Bossé, Wurtele, JJ., Nov.27, 1891.

Injunction. To prevent encroachment-Boundaries flot determined-
Bornage.Jleld:-That the remedY by writ of injunction does not liewhere anothei. adequate remedy exists; and so, in the case of adispute betwecn adjoining Proprietors of mining lands, where aitencroachment is conipîlne of, and it appears that the limits ofthe respective prOperties have liot been legally determined by abornage, an lfljUfctjon will 'lot lie to prevent the alleged en-cr"oachment, the propet. reunedy being an action en bornage.--Ago otnna Guano Works &, Emeraîd Phosphate Co., Lacoste,C.J., Baby, Bossé, Wurtele, Ji., Nov. 26, 1891.

ONTARIO DECISIONS.
Bailway company-.fforses keilled-53 Vict. (D.) c. 218, s. 2.Three horses got upon the deferidants' line of railway fromadjoining premises, wherc they had no right to be, and wei-ekilled. In an action of damages for theil. lOss,HUeld, following -Davis v. Ganadian Pacfic R. Co., 12 A. R.72t, that the words ",unde- the circumstancos it .might pro-perly be" in 53 Viet. (ID.) c. 28, s. 2, mean " it might lawfully
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be"; and that as the horses werc not on the adjoining premises
with the consent of the owner or occupant, they were not " law-
fully" there.

Ileld, also, that althotigh tho owner did not object to their
being there, stili as there wvas no by-law of the municipality per-
mitting them to run at largo, they could not ho held to have
been properly thore;- and the action was dismissed with costs.-
D)uacan v. Canadian Paoific R. Co., MaeMahon, J., Chancery
Division, Toronto, Aug. 15, 129 1.

JNISOL V1 E NT NVO TIGE S ETC.
Quiebec Official Gazette. Dec. 26 & J-,an. 2.

Jludwwcil AIbandonments.
Duiuc &Co.(Marie Rose Ernilia Gélinias). Drummondville, D)ec. 19.
FOREST, G-EORGE, parish of Bonaventure, Dec. 16~.
GAUVREAU & CO., cernent rnanuifictuî'ers. Quobecé, Dec. 23.
G01RDON & IIOWIE, traders, Beobo Plain. Dec. 2].
LANGLOIS, .JOSEPH, trader. St. SchIotastique. Dcc. 18.
MORRIER. DELN-EcHIO. Capelton. towii.hip of Ascot. Dec. 15.
TouCHETTE, JOSEPH alias ZOZIME. St. Pauil d'Abbotsfor-d. Dec. 24.
VA1NANDAIONE dit GADBOIs, ANDRE, St. Ephrem d'Upton, Dec. 28.

(Curators Appointed.
BILODEAU & GOI)BOUT, Quebec.-ll. A. Bedard, Quebec, curator,

Dec. 21.
BOA, ANDREW.-J. M. M. Duif, Montreal. curator. Dec. 29.j
i3oIVIN. GEORGES, sboedealer, Q uebec.-N. Matte, Quebec,curator,

Dec. 24.
CHAMPOTJX, JosEPH. .ioliette.-D). Seath and A. Turcotte, Mon-

treal. joint curator. Dec. 28.
G;ACNÉ, ONÉsimE. Sorel.-iÇent & Titrcottc, Montreal, joint cura-

tor, Dec. 15.i
LANGLOIS, JosEI>u, S te. Schiolastiqlue.-DL. Seath, Montreal, cura-

toi-, Dec. 29.
LoiSEAU, J.- E. A.-Bilodeau &Renaud, Montreal, joint cura-

tor, Dec. 29.
M0ARTIN, ARTHUR .1 .- Bilod-eCtu & Renaud, Montreal, joint cura-

tor, Dec. 29.
MORRIER, DELVECCHIO. - Royer & iBurrage, Sherbrooke, joint

curator, l)ec. 929.
PORTELANCE & CO., VICTOR.-G. H1. B3UrI-oughS, Quebec, curator,

Dec. 28.
VINE]BERO, J. LYON, Sherbrooke.-Kent & Turcotte. Mon-

treal, joint curator, Dec. 29.


