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B I L L.

An Act to Establish a Criminal Code.

WE RE AS it is expedient to consolidate and amend Preambl..
the Criminal Law, Be it enacted that the following

provisions shall be the Criminal Code of Canada.

CHAPTER I.

PRELIMINARY DECLARATIONS AND
ENACTMENTS.

SEcTIoN 1.

DEGREES OF CRIME.

Crimes or Criminal offences are either-
Felonies or Misdemeanours.
Felonies are such as are punished with death or

imprisonment in the Penitentiary.
Al isdemeanours are all other Criminal offences.

SECMoN fI.
DEFINITIONS OF TERMS & EXPLANATIONS.

1. Gencral provisions.
2. Act 12 Vict. ch. 10, applicable to this Act.
3. The térm "Foreign Power."
4. "l " "Foreigu Country."
5. 9 £ "Officer."
6. " "Judicial Officer."
7. " " "Ministerial Officer."
8. "" Woman."
9. " " "Grievous bodly liarm."

10. " " "Dwelling-house."
11. " "Offensive weapon."
12. " " Bribe."
13. " " "Signature."
14. " " "Magistrate."
15. " " "Movable property."
16. " " "A Writiug."
17. " " "Valuaible security."
18.* " " "Muniment of title."
19. " " " Written instrument of justice."
20. " "Testamentary instr'ument."
21. " "Animal."
22. " " "Cattie."
23. " " "Term used signifies living animal."
24. " " "NÎ ht" or "Night time."
25. " " " iRe'as to crhninal possession.".
26. " " "Rule as to property of two or more."
27. " " " Rule as to two different ofrencca in one act."
28. Application of terms defined to other parts of Act.

I. The terms following, wheresoever occurring through-
out this Act, shall be understood as hereinafter defined,
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unless it be otherwise specially provided, or there be
something in the subject or context repugnant thereto.

II. The Interpretation Act 12 Victoria, chapter 10,
intituled, "./n 21ct for putting a legislative interpretation
"upon cei tain terms used in Jcts of Parliament, and for
"rendering it unnecessary to repeat certain provisions and

expressions therein, and for ascertaining the date and
" commencement thereof, and for other purposes," shall
apply to this Act in the particulars thereof, unless it be
otherwise specially provided herein, or there be some-
thing in the subject or context repugnant hereto.

III. The termi "Foreign Power" shall include any
Foreign Prince, State or Potentate, or any person exer-
cising or assuming to exercise the powers of government
in and over any foreign country.

IV. The terrm "Foreign Country" shall extend to any
Foreign State, Colony, Province, or part of any Province
or people.

V. The termi "Officer " shall signify any person
invested with authority to execute and legally bound to
execute any public duty: Provided that the term "officer"
shall not extend to any Member of the Legislative Council
or Assembly of the Province, nor to any Ecclesiastical,
Naval or Military Officer specially liable to the cognizance,
jurisdiction, correction or punishment of any tribunal
specially or exclusively appointed therefor.

VI. The term "Judicial Officer" shal include any
Judge, Recorder, Magistrate, Commissioner or other
officer invested with authority to decide matters submitted
to him in the course of justice, according to law and
right.

VII. The term "Ministerial Officer" shall signify any
other officer than a Judicial Officer.

VIII. The term " Woman " shall signify dny female
human being, whatever may be her age.

IX. The termi "grievous bodily harm" shall signify--.

1. Any bodily harm, from which danger to life may
reasonably be apprehended; or

2. Whereby any limb, member, organ of sense or
mental faculty is permanently disabled, weakened or
impaired; or

3. The mutilation of any part of the body, whereby
permanent disfigurement is caused; or

4. The fracture or dislocation of any bone; or



5. Any bodily harm, whereby the person to whom it
is caused is, during the space of twenty days at the least,
in bodily pain, diseased or unable to follow his ordinary
calling or pursuits.

X. The term "Dwelling-house," except in respect to
burglary, shall include not only such building or portion
of a building as defined in the chapter on Burglary
hereinafter contained, but also any permanent and fixed
building which is within the same curtilage with the
dwelling-house and occupied therewith, although there
be no communication between such building and dwelling-
house, either immediate or by means of a covered and
inclosed passage leading from the one to the other.

XI. The term "Offensive Weapon" shall include any
-weapon which is n-ot in common use except as a weapon,
and also any which is used for the purpose of offence or
intended to be so used.

XII. The term "B 1ribe," where the giving, offering,
promising, taking or agreeing to take any bribe is made
penal by this Act, shall include any gift, gratuity, reward,
benefit or advantage whatsoever, present or future, accru-
ing or to accrue either to the person inßuenced or intended
to be influenced, or to any other person.

XIII. The term " Signature " shall include a mark
where the person cannot write, bis name being written
near it, and the mark being witnessed by a person who
writes bis own name as a witness, except to an affidavit
or deposition, or a ivriting executed before a Judicial Offi-
cer, or before a Notary in Lower Canada, in which cases
the attestation of the officer is sufficient.

XIV, The term "Magistrate" shall include ail Justices
of the Peace, whether so declared by any Statute, or in
virtue of any office, or appointed by Commission of the
Peace.

XV. The term "moveable property " shall include
writings, valuable securities, muniments of title, written
instruments of justice, testamentary instruments, money,
animals and their produce, cattle and moveable chattels
of ail kinds.

XVI. The term " a writing " shall be deemed to include
any material on which any words or figures at length or
abridged are written, printed, or otherwise expressed, or
whereon any map or plan is described.

XVII. The term «valuable security" shall be deemed
to include any unsatisfied debenture, deed, bond, bill, note,
warrant, order, or other security for money, or for the
payment of money of this Province or of any other



country, any instrument for the delivery or transfer~of
any chattel personal whatsoever; any tally, order or
other security entitling or evidencing title to any share
or interest in any public stock or fund¯ of any state or
country, or in any fund of any body corporate, company
or society, or to any deposit in any savings' bank, and
any other 'writing which secures or evidences title to or
interest in any chattel personal of this Province or of any
other country, or any release, receipt, discharge or other
instrument evidencingpayment of money or the delivery
of any chattel personal, or generally 'which relates to any
public or private right, claim, privilege or liability, or
vhich might be when taken, or which might thereafter be,

material or important to give information or be evidence
of or against any right, claim or liability ; and eveiy such
valuable security shall, where value is material, be deemed
to be of value equal to that of such unsatisfied money,
chattel personal, share, interest or deposit, right, claim,
privilege or liability for the securing or payment of which,
or delivery or transfer or sale of which, or for the enti-
tling to or evidencing title to which, such valuable security
shall be applicable, and to that'of such money or chattel
personal the payment or delivery of which is evidenced
by such valuable security.

N. Y. Rev. Stat. c. 126, s. 16; Roman Law D. 47, 2, 13
and 17 ; Roman Law D. 47, 2, 78 and 79.

XVIII. The term " muniment of title" shall be deemed
to include any writing, as before defined in Art. xvi, which
shah be or is evidence of the title to any real property or
chattel real or any interest therein, and any Notarial act
or instrument or copy purporting to be an authenticated
copy thereof, whereby real estate is affected in any way;
or procès verbal of any survey or a like copy thereof, or
any authentie plan of any property made and signed by a
sworn surveyor, and every memorial or entry of acknow-
ledgment already or hereafter to be registered of any
writing, judgment or recognizatce of or concerning
any real estate' or any interest therein, or any certificate
or instrument of the registry of any such memorial or
entry; and it shall not in any proceéding in respect of
any offence relating-to any muniment of title be necessary
to allege any such muniment to be ofý'any value, other-
wise than by stating the property or interèst or some part
of the property or interest the title to which it evidences.

XIX. The term " written instrument 'cf justice" shall
be deemed to include any record or j'ournal or any part
thereof of'the acts 'or piocèedings"of any judicial Court,
or of the Executive Governmerit of the Empire, or this
Province, or of either branch of the legislature thereof or
of any municipal, provincial or other public corporation;
and any commission,.record, judgm4ent, decree, sentence,
probate, letters of administration, conviction, summons,
writ, return, panel, criminal, penal or-civil process, bill,



answer, interrogatory, deposition, affidavit, rule, order,
warrant of attorney or other original document whatso-
ever, relating to any cause or malter begun, depending or
terminated in any couit of justice, or any proceeding taken
or made by virtue of any writ,. warrant, commission or
inquisition whatsoever.

XX. The term "testamentary instrument" shall be
deemed to include any will, codicil or other testamentary
writing or appointment as well during the life of the tes-
tator whose testamentary disposition it purports to be,
as after his death, whether the same shall relate to real
or personal estate or to both.

It shali not, in any proceeding in respect of any offence
relating to any written instrument of justice, or testamen-
tary instrument, be necessary to allege any such instru-
ment to be of any value.

XXI. The term "animal" shall be held to include:

1. All animais, although they be usually termed wild
animais or animais fera nature, which, at the time of
any offence committed in respect thereof, are deprived of
their natural liberty and so confined in buildings, stalls,
parks, paddocks, cages, nets, ponds or other inclosures,
or in any other manner so reduced into possession, that
they may be taken and used or disposed of at the will of
the proprietor.

2 Russ.151; 1 Bale,511; 2 East, P. C. 607; T. Raym.33;
4 C. & P. 131 ; 3 Inst. 109, 110; 4 BL. Com. 235;
Hawk. P. C. c. 33, s. 5; 7 and 8 G. IV, c. 29, v. 2G to
30 and 34, 35.

2. Al domestic animais and ail tame and reclaimad
animais known to be such, although they go abroad and
return at pleasure.

3. The young, eggs and produce of such animais so
reduced into possession or so tamed and reclaimed.

4. The bodies and ail parts of the bodies of dead
animais.

1 Hali, 511,711; 2 Russ. on Cr. 130; 4 BI. Com. p. 23d;
7 and 8 G. IV, c.29, s.25 ; 2 East, P. C.617 ; 1 Leach,
171 ; Row. C. Ev. c. 509; 3 Inst. 110.

XXIL The term " cattle" shall be deemed to include
any horse, mule, ass, sheep, pig or goat, whatsoever be
the age or ser of the animal; and also every bull, cowv,
calf or os.

The term cow" shall be deemed to include a heifer.

XXIII. Where the term " cattle" is used or any par-
ticular animal is .mentioned by name, the t2rm shall, unleza
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otherwise provided, be deemed to signify living cattle,
or a living animal so named.

XXIV. Where the term "night" or "night lime" is
used, that time shall be deemed to commence at nine of
the clock in the evening of each day, and to conclude at
six of the clock in the morning of the next succeeding day.

XXV. When the having of any matter or thing in the
custody or possession of any person is in any article of this
Act expressed to be an offence, if any person shall have
any such matter or thing in his personal custody or pos-
session, or shall knowingly and wilfully have any such
matter or thing in any dwelling-house or other building,
lodging, apartment, field or other place inclosed or open,
whether belonging to or occupied by himself or not, and
whether such matter or. thing shall be so had for his own
use and benefit or for that of another, every such per-
son shall be deemed and taken to have such matter or
thing in his custody or possession within the- meaning of
such article: and whereof two or more persons, any one
or more shall, with the knowledge and consent of the rest,
have any such matter.or thing in his or their custody or
possession, the same shall be deemed and taken to be in
the custody or possession of all such persons.

XXVI. Where it is essential to any offence within this
Act concerning property, that the subject of the offence
should be the property of some person other than the
offender, no joint or part ovner, or wife of any owner, or
of a joint or part owner of such subject, shall, unless it be
othenvise specially provided, be deemed to be guilty of
such offence.

XXVII. Where the same Act constitutes two or more
diverse and distinct offences, different in their nature and
character, one not being merged in the other, the offender
may be proceeded against for each, and shall not plead a
conviction or acquittal for one, in bar of proceedings
against him for the other.

- XXVIII. In any case where an intent to defraud is
requisite to constitute an offence, it shall be sufficient to
allege in the indictment an intent to defraud, without nam-
ing therein the person or body corporate intended to be
defrauded ; and on the trial under such indictment it shall
be sufficient, and shall not be deemed a variance, if there
appear to be an intent to defraud Her Majesty,: or any
Municipality, District, County, City, Town, Parish or
place, or any body corporate, or any public officer, in bis
official capacity, or any co-partnership or members thereof,
or any person.

XXIX. All terms defined lu any part of this Act shall,
where they occur in any other part thereof, be understood



in their defined sense unless it be otherwise provided, or
the article for the purpose of which any such term is
defined be particularly specified.

Src'roN MII.

GENERAL PRELIMINARY PROVISIONS.

1, 2. Act applicable to omissions.
3. Special provision prevails over general.
4. Presumption stated, not conclusive unless expressed.
5. Specification of une act not to exclude anothei.
6. Doubt in degrees of doubt, preserves the lowest.
7. Presumption of natural coisequence of act.
8. Criminal prosecution docs not lessen civil remedy.
9. Hard labour is in addition to imprisonment.

10. Fine or imprisoument discretionary.
11, 12. Commencement of imprisonment.

13. Previous convictions.
14. Fines and forfeitures in crrent money.
15. Repeal of Acta repugnant.

16, 17. Existing offences and proceedings.
18. Repeal, not revival of Acta already repealed.

I. The provisions of this Act, concerning Acts done
and their consequences, shall, as far as such provisions
are applicable, apply to unlawful omissions, and the con-
sequences of such omissions.

II. Every provision of this Act, concerning the com
mission of an offence, shal be deemed to be applicable
to offences, consisting wholly or partly of some unlawful:
omission.

III. If any special provision contained in. this Act is
wholly or partly inconsistent with any general provision
herein contained, the special provision shall be as effectual
as if such general provision or so much thereof as is incon-
sistent with such special provision, did not exist.

IV. Where a presumption is stated,. the same shail not
be conclusive, unless it be so expressed; and when such
presumption is not declared to be conclusive, .it may.-be
rebutted by circumstances or by competent evidence.

V. The specification of any act as being an instigation
to or attempt of any crime, does not excluide any other act
from being an instigation to or attempt of such crime.

VI. When it legally appears that a person is guilty of
an offence, and reasonabig doubt exists in which of two
or more degrees he is guilty thereof, he is presumied'.to
be guilty of the same in the lowest of such degrees.



VII. Every person is presumed to intend the natural
and plainly probable consequences of his acts.

1 East, P. C. 356; 1 Hale, 39, 472; Foster, 259; 1 Hawk.
c. 29, s. 10, and c. 3. s. 38; R. and R. 207; R.and M.
263, 9 C. and P. 38.

VIII. A criminal prosecution for an offence, or any
proceeding, conviction or judgment, to be had or taken
thereupon, shall not prevent, lessen or impeach any
remedy at law or equity, which any party aggrieved by
any such offence, might or would have had if this Act
had not been passed ; but nevertheless the conviction of
such offender shall not be received in evidence in support
of any prosecution for such remedy.

IX. Where any person is convicted of any indictable
offence punishable under this Act, for which imprisonment
generally may be awarded, it shall be lawful for the Court
to sentence the offender in addition thereto, to be kept
to hard labour in the common goal or house of correction;
and also to direct that the offender shall be kept in soli-
tary confinement for any portion or portions of such
imprisonment, or of such imprisonment with hard labour,
not exceeding one month at any one time, and not exceed-
ing three months in any one year; as to the Court in its
discretion shall seem meet.

X. Where the punishment for any such offence is by
imprisonment in the Common Jail and fine, the Court or
Magistrate having jurisdiction may at its or bis discretion
award punishment by imprisonment vithout fine, or by
fine without imprisonment.

XI. Any sentence of imprisonment authorized to be
inflicted on any offender, for any offence committed
during his imprisonment for any term under any sentence
or order, shall be appointed to conmence on the expira-
tion of the term of imprisonment to which he shall- then
be subject.

XII. The period of imprisonment, whether in general
or in the Penitentiary, shall be held to commence from
the period of passing the sentence or order therefor, save
as provided in the case in the last article mentioned.

XIII. Whoever, having been convicted before any
Criminal Court in this Province of any criminal offence,
is convicted of any such offence committed after such
former conviction, or is, at the same terni of the Court,
convicted on three or more distinct charges of any such
offence, shall be punished by an additional like punish-
ment not exceeding by more than one-half, the punish-
ment provided by law for the offence of which he is last
so convicted, or either of the t*ee offences of which he
is so convicted at the same term of the Court; and if the



entire terni of imprisonnment, if such be the natuire of the
punishment, or part thereof, exceed three years, such
amprisonment shall in all casés be suffered in the Peni.
tentiary.

XIV. All fines, forfeitureg and penal.ties inposed by this
Act, and all sums expresshd as the value of any goods,
chattels or other property herein mentioned, shall be
deemed and taken to be current money of this Province.

XV. All Acis or parts of Acts or provisions of Law in
force in this Province or any part thereof, immediately
before the time when this Act shall come in force, which
shall be inconsistent with or contradictory to this Act, or
which make any provision in any matter provided for by
this Act, other than sucb as is hereby made in such
matter, shall, from and after the time when this Act shall
come into force, be and they are hereby repealed.

XVI. Provided that such repeal shall not affect any
offence committed, or penalty or forfeiture incurred, under
euch repealed Acts or'parts of Acts, before the time when
such repeal shall take effect, but such Acts and parts of
Acts shall remain in full force and effect in respect to
the liability of any person to be proceeded against, tried
and punished for any offence so committed or to suffer
any penalty or forfeiture so incurred, except that, where
any punishment, penalty or forfeiture shall have been
mitigated by the provisions of this code, such provisions
may be extended and applied to any judgment pronounced
after such repeal shall go into effect; and except that the
proceedings in respect to any such offence, penalty on
forfeiture may, when necessary or convenient, be con-
forned to the provisions of this code.

XVII. No suit or prosecution pending at the time of the
·said repeal for any offence committed, or for the recovery
of any penalty or forfeiture incurred under the said Acts
and parts of Acts hereby repealed, shall be affected by
such repeal, except that the subsequent ·proceedings in
any such suit or prosecution may, when necessary or con-
venient, be conforned to the provisions of this code.

XVIII. No Law, Act or part of an Act repealed or
abolished by any other Act and part of an 4ct hereby
repealed, sh.all be revived by such repeal..



SEOTioN IV.

CAPACITY AND RESPONSIBILITY FOR CRIME,

1. Infants.
9. Idiots and Lunatics,
3. Married Women.
4. Persons under duress.

L.-1. An infant under seven years of age is incompe-
tent to commit crime.

Archb, p. 2, s. 77; Deac. 669.

2. An infant above seven and under fourteen years of
age is presumed to be incapable of committing crime,
until the contrary be proved,

Archb. p. 2. s. 77.

II.-1. No person shall be criminally liable for any act,
who at the time of such act, by reason of any disease,
disorder or delusion of mind or of weakmness or unripe-
ness of understanding, is either unconscious of what he
does or unable to discern that what he does is contrary
to law.

Archb. p. 2. s. 79.

Provided, 1. That no person shaHl be allowed to avail
himself of the plea of any temporary insanity which he
shall have wilfully or voluntarily incurred by intoxication,
if he have any ground to apprehend that he may, during
bis intoxication, do an act which might be criminal if done
by a person of sound mind,

1 Hawk. c. 1, s. 6.

Provided, 2. Nor a person who, while conscious of
what he does and able to discern the nature and crimi-
nality of an act, entertains the intent to commit the. same

-and does commit the same in direct pursuance and
execution of such intent, though it be done in a state of
unconsciousness of what he does or inability to discern
that the act is contrary to law,

III. A married woman charged with the commission
of any criminal offence, shall, if her husband were present
at the time, be entitled to an acquittal upon proof that
she acted under his coercion, but not otherwise,

IV. Where an act is committed under compulsion of
threats and actual force indûcing fear of death or other
bodily harm, such act is not criminal.

1 Hawk. c. 1; Archb. p. 2, a. 80, 81



SIcTron V.

PARTIES To A CRIME.

1, 2, 3, 4, 5. Principals.
6. Accessories before the fact.
7. Union of several.
8. Who not parties.
9. Aecessories before the fact arc guilty as principal.

X. All who take part in the commission of a criminal
offence are principals.

II. Also all who, being present, aid, assist, abet, incite
or encourage others in the commission thereof,

III. So also where several distinct acts are or an
injury is essential to an offence, every one who- either
singly or jointly with another or others does any of such
ncts or causes such injury or joins therein, in order to
the commission of an offence, is a principal therein.

IV. All who jointly with others or severally, being
bound to perform any lawful duty unlawfully omit to
perform the same, are principals in the offence.

V. All who, not themselves being present at the com-
mission of an offence, abet another in the commission
thereof or procure, counsel, incite, command or hire
another to commit the same, which such other thereupon
commits in pursuance thereof, are principals therein.

VI. The parties in the last section mentioned, are
accessories before the fact.

i Hale,815; 1 Deac. i.

VII. The union of several persons assembled together
in a common design for the commission of an offence or
the execution of any purpose by criminal means and
endeavouring to execute such design, makes all equally
gnilty of any act done by one or more of them, in pursu-
ance of and in accordance with such design.

But not for any criminal act done beyond the scope of
the common design, unless privy and consenting to such
act.

VIII. The merely permitting, not forbidding or inter-
posing to prevent a crime, does not make one a party in
any way to the commission thereof; nor

2 Hwnr. c.20, . 16.

The mere concealing the intention of another to com-
mit a crime.

1 Hale, 616; 2 Hawk. c. 29, r. 3 ; Deac. 11.



X, All accessories before the fact to any criminal
offence, whether at common law or by virtue of any
statute made or to be made, are guilty of such offence,
and may be indicted, tried, condemned and punished
therefor, in the same manner and to the same effect as if
they had been the actual parties therein.

7 and & Geo, 4, c. 30, s. 25,

SECTOs VL

ACCESSORIES AFTER THE FACT.

1. Aecsory rifter f he iact defined,
2. Punishment.

I. If any one, not standing in the relation of husband
or wife, parent or child, or brother or sister, by con-
sanguinity or affinity to any person guilty of any offence,
either as principal or accessory before the fact, shall
harbor, conceal, maintain or assist such person, with the
intent that such person shall avoid or escape from detec-
tion, arrest, trial or punishment, such one is an accessory
after the fact to such offence.

Il. Whoever is accessory after the fact to treason or
nurder shall, where punishment for his offence is not

otherwise expressly provided by law, be punished by
imprisonment in the Penitentiary for not less than seven
years.

III. For any other felony he shal, where punishment
for bis offence is not otherwise expressly provided by law,
be punished by imprisonment for not more than three
years, at the discretion of the Court where the trial is had,

Srcnion VII.

PLACE OF TRIAL OF ACCESSORIES BEFORE
AND AFTER THE FACT.

1. All accessories whether before or after the fact, to
the commission of an offence may be indicted, tried, con-
demned and punished in any district, county or place,
wherein they are so accessory, or in which the .principal
in such crime is or may be subject to be indicted, tried,
condemned and punished.



S:cTior VIIL

CRIMINAL INJURIES.

1. Crininal Injury definel
2. Criminal Omissions,
0. Wilful Injury.
4. Malicious Injury.
5. Negligcnt Injury.
6. Accidental Irdury.
7. Consent by mistake, &c.
8. With intent generaUlly.
9. When it faits upon any persofl.

I. A criminal injury is any harm, damage or other evil
consequence caused to any person or thing or other sub-
ject matter of public or private right.

Il. Such injury is also the unlawfIl omission or breach
by a person of some duty imposed upon him directly or
indirectly.

The indirect imposition of such duty is where the per-
son omitting it bas by bis own conduct rendered the doing
of an act necessary for the prevention of injury.

III. Such injury is wilful when it was directly intended
to result from the act or omission, or when it was done
under the belief that such injury would result from the
act or omission.

IV. Such injury is malicious when done or omitted
without justification or excuse.

V. Such injury is negligent when done or omitted
without reasonable caution or care in the undertaking or
doing any act, either without the skill, knowledge or abil-
ity suitable to the occasion, or without due care taken to
ascertain the nature or probable consequences of such
act, or as regards the means used or the manner of
using them for such act.

Provided that such negligent act or omission shall not
be punishable unless punishable as a wilful act or
omission.

VI. Such injury is accidentalwhen it is neither negli-
gently nor wilfully caused.

VII. The injury done is vilful when caused tò one
person by mistake or accident if it would have been such
if caused to another person.

VIII. The injury is wilful to vhomsoever caused, when



done or comniitted with intent or under the belief that
it would fall upon some person, but not on any one in
particular.

IX. The injury is wilful when it takes efect upon the
person intended or believed to be affiected thereby, though
it be caused in a manner not intended or believed to be
probable by tbe offender.

CHA.PTE IL

TREASON AND OTHER OFFENCES
AGAINST THE STATE.

S L

Tr R E A S 0 Nx.

.1. Compass'mg or '' e death cf the Sneegi.
2. JaTym;wa wii=rei her
3. Riibn or assebe cf peope wi:h tre2odaie iient,
4. Adhering to he =.

5. Treasonable inte=ts.
6,7. Overt acts d Zde therC

8. AllegTiace.
9. By whom Treao rmy be cm=cel.

10,11l. LeVying and eMWar
12. WarWha?
13. Peace, What?
14. Requistes to s!9cb -
15. Actsnffiily hai if r:pparTed.isy proof of A Lr t

16. Wha is not Troea.
17. Aiding, &c.

Treason is:
L The compassing, imaginmg or designing the death or

destruction, or any bodily harm tending to the actual death,
destruction, maiming, wounding, imprisonment or restraint
of the person of the Sovereign, her heirs or successors, for
any cause or purpose whatever, with the actual intention
to effect the same.

I. The levying of war withinthis Province against ler
Majesty by procuring, preparing or using force with war-
like or other weapons in a wazlike array, or by promoting,
aiding or assisting therein.

III Any rising or assembling of people, whether armed
or arrayed in a warlike nanner or not, to effect a treason-
able purpose by the efect of numbers or superior force.



IV: Adherin'g to the enenies of the Queen within this
Province or without and giving them aid and comfort.

V. The treasons contained in the preceding sections
must be with the actual intent of

L Depriving or deposing, or attempting to deprive or
depose Her Majesty of Her Sovereign power or authority
in and. over the realm, or in and over any of her dominions,
or countries under her subjection and in and over this
Province in particular, or any portion thereof.

2., Usurping or attempting to usurp the powers of Gov-
ernment, executive, legislative or judicial in the Province.

20 St. Tr. 651; C. and P. c. 98.

3. Preventing altogether and generally the -execution
of the laws or of some general law affecting the people
or the public tranquillity, as distinguished from some spe-
cial interest or object, or some special or local law, or the
execution of a law in a particular instance, or by any par-
ticular officers or persons. c

1 Hale, 149; 1 Hawk. c. 17, a. 25; Post. 219; 1 East P.
C. 67, 75.

4, Intimidating or overawing the Provincial Legislature
or either branch thereof to pass or repeal a law.

Dougt., 592 ; 21 How. St. Tr. 486.

5. Forcibly resisting or attacking with any treasonable
intent or object the Queen's troops lawfully assembled
and performing military service under lawful authority and
command.

Hale, 146; Foat. 219; 1 Eat P. C. c. 66.

VL It is essential to the commission of treason in this
Province, that it be manifested by overt acts done with
the intent aforesaid against the Queen or Hér Govern-
ment in this Province.

VH. The ternm "overt act" includes any act of con-
spiracy, consulting with, advising, persuading, counselling,
commanding or inciting any person, or any other act or
means whatsoever done, taken, used or assented to,
tovards and for the purpose df effecting the treason
charged, as

1. Assuming a warlike array, with the usual military
weapons or ensigns, or with such other weapons as may
come to hand.

Fost., 208; Vaughan'a Ca. 13 How. St. Tr.,*486.

2. Assembling with intent to assume a warlike array.
Vaughan's C., above.-

3. Enlisting or assembling soldiers in a warlike manner
1 Eut P. C. e. 69; Fost., 219.



4. Fortifying a place or holding a fortress or strong
place against the legal authority of the Government.

i Hale, 146; Fost., 219,

5. Delivering up a fortress to rebels 'o. enemies, or
holding it to assist them.

1 East., 69; Fost., 219.

6. Joining traitors or enemies, or supplying them with
arins, ammunition, money, stores, provisions or necessa-
ries, or giving aid to them.

Fost. 22, 219; 1 East P. C. 78; 1 Hale, 164; 18 How
St. Tr., 425.

7. Sending to rebels or the enemy plans or intelligence
in order to assist or encourage them in their hostility or
defence, though the same may not reach or avail them.

1 East P. C. 79; Fost., 197,217; 6 T. R.,527; Vaughan's
C. 13 How. St. Tr., 486; Lord Preston's C.,. 12 How.
St. Tr., 409.

8. Raising men for them or discharging or delivering
up prisoners taken from them.

1 East, P. C. 78.

9. Destroying or wasting the stores of the Government
in order to assist rebels or the enemy. 1 Ea, P. C.-66.

10. Making war or doing a hostile act against an ally
of the realm carrying on a war.

1 East, P, C. 79; Fost., 220; Vaughan's C.

11. Moving, stirring or inducing any foreigner or
stranger with force to invade this Province or any of Her
Majesty's dominions, or any countries under Her obei-
sance.

VIII. Allegiance is the obedience and fidelity due to
the State from those under its protection.

1 East, P. C. 49; 4 Bl. Com., 74.

IX. Treason can be committed only by persons
owing allegiance, as:

1. Natural born subjects, until they shall have become
in good faith naturalized in some foreign but at the same
time friendly country, without intention to resume their
residence under the British Government.

2. Subjects naturalized by Act of the Imperial Legis.
lature or by Act of the Legislature of this Province, or of
either of the heretofore Provinces of Upper or Lower
Canada.

3. Aliens during their residence in this Province,
whether their native country be at war or peace 'with
the government of this realm.

3 East, P. C. c. 52-3, 81 ; Fost. 183-5; 1 Hale, Hist.
P. C. 59-92; i Hawk, c. 17, a,5.



Except
1. Embassadors and other public agents of Foreign

States, with their families, servants and attendanis in
their public functions.

1 Eas, P. C. ...

2. Voluntary: adventurers not owing. ailegiance to Her
Majesty, levying war without the sanction or authority of
any Government-these are enemies.

FSt. 219.

X. Levying war includes not only raising or com-
nencing war, but also mamtaing or contumg a war.

1 East, P. C. c. 67; i Hale, 131-149, 14S; Fost.20,
219; l Hawk. c. 17, s. 23---

XI. War may be levied or continued, with respect to
treason, either within-or withoutthe Province.

X To constitute war, it is sufficient that a state of
hostility exists in fact between the Government of the
Queen and the Foreign State, though it-should not be
formally declared.

.. Hale, 164; Fost. 219; - East P. C. c.77.

XIII. To constitute peace, it is sufficient that no decla-
ration.of waris made; and no act-of hostility·is comuitted,
though no treaty of peace bas been mad.

rHle, 150; 49g.4, 15,5.

XIV. Two or more lawful witnesses Io the same overt
act of treason whereof the offender stands charged,or his
confession in open Couit of'such treason, are required
to establish the charge' of treason.

6 T. R. 527; 1 Eist,P.C. c 60, 69, 79,9, 129I 130;
2Leach, c. 823:; 9-C.·aàd-P. e. 149.

Bat two overt:acts of the same·species-of treaso4 each
proved, by one lawful:witnessj are tsufficièrt .

7'W.3;c. 3'; Fost-237-; lstT.C.e.-2;&ym'
C. 16; How. St. Tr. 93; 7 How. St. Tr.54U.

XV. An act*láid to'be an overt act-shall not-be deem-
ed to be insufficient to support the charge, byreasonthat
such act either constitutes or may properly be aleged to
be an overt act of any other kindor brancr;of.treason,
provided it be ini its nature or circumstances-a sufficient
overt act to support-tIfé.charge of'treason.

7 W. B.ch. 3; Fos..237; 1:EastP.-c. 129--7How.
St:Tr.643; 16 How. StTL 93.

XVL Treason:does-not includé'

1. The merely refusing assistance against rebels or
enemies.

I Hawk c.6, p. 65; 1 East, P. C. c. 60.



2. The mere intent or consultation without any overt
act done, or without any connection with or reference to
an overt act, which is thereupon done.

I Dale 152; Fost.218.

3. Words merely spoken, in themselves, unless tbey
tend to effectuate a treasonable design; but they may
may be evidence that the speaker is a party to such an
act, or of the intent with which such an act is done.

Cro. Car. 332; 1 Hale, 116; Fost. 202; 1 East P. C.
c. 120.

4. Nor the making of a writing, though it be published
or communicated to others or attempted to be sa, unless
it be actually connected with some overt act.

Fost. 198,4 Bl. C. 80; 1 Hale 116.

5. Nor the using of force in a private quarrel, though
a great number of persons may be engaged on either side.

East P. C. c, 67 ; 1 Hale 135 ; 4 BI. C. 82.

6. Nor the delivering up of a fortress to rebels or ene-
mies through cowardice.

1 East, P. C. c. 60 ; Fost. 216, 217, 219 ; 1 Hale 49,
96, 139.

7. Nor the joining with or assisting of traitors, through
compulsion, unless the party remains or acts with them
or assists them, after the compulsion bas ceased, or when
he can escape.

18 How. St. Tr. 391; Fost. 13 ; 1 East, P. C. 71.

8. Nor the joining, remaining with or assisting of
iraitors, through fear for his life; but the fear of anything
short of life shall not relieve.

1 East P. C. 71 ; Fost. 13, 217; Hawk. c. 17, o. 24.

9. Nor the assembling or rising of people by reason of
any illegality or generality of purpose, unless it be with
one or other of the several intents above mentioned.

XVII. The punishment of treason is death, with attain-
der and forfeiture of the offender's goods and profits of
lands.

. XVIII. Whoever knowing any treason to have been
committed by any person shall receive, relieve, comfort
or assist such person, or shall voluntarily suffer lis escape
or rescue, aid, or assist in the escape of any such person
from lawful custody, is guilty of treason and shall be
punished by imprisonment lu the Penitentiary for life..



SECTIoN I.

MISPRISION OF TREASON.

The knowledge of the crime of treason committed or
to be committed, without actually assenting thereto or
aiding therein, and the concealment of the same by not
revealing, disclosing and making known such treason, as
soon as may be, to some Judge of one of the Superior
Courts or of a District or Circuit Court, or to some Justice
of the Peace, within the Province, is Misprision of treason.

The punishment of this offence is imprisonment for life
in the Penitentiary,

SEcTioN ]IL

OFFENCES AGAINST THE QUEEN'S PERSON,
AUTHORITY OR GOVERNMENT, INFERIOR
TO TREASON.

1. Contempts against the Person of Her Majesty.
2. Seditious Libels.
3. Seditious Asaemblies.
4. Seditious Conspiracies.
5. Libel against Legislative Authority.

I. Contempts against the person of Her Majesty or
her Royal Dignity by contumelious, insulting or dispar-
aging acts or gestures.

Il. Composing, printing or publishing any seditious
libel, tending to bring into hatred or contempt the person
of Her Majesty, or her Government of the Empire or-of
this Province, or to excite her subjects to attempt, by
unlawful means, the alteration of any matters of Statù as
by law established.

e0 Geo. 3, and i Geo. 4. c. 8.

III. The assembling of three or more persons, or being
assembled continuing together, with intent, by public
speaking or other means or devices whatsoever, to excite
hatred and contempt against Her Majesty or her Govern-
ment aforesaid, or to excite her subjects to attempt by
unlawful means, the alteration of any matter of State as
by law established.

IV. The conspiring of two or more persons to effect
the designs mentioned in the preceding section, otherwise
than by lawful means.

V. The publishing of any libel, expressing or signifying
any ratter or thing tending to bring into hatred or con-



tempt the administration of the legislative, executive or
judicial authority .by law established.

The punishment for the offences contained in this sec-
tion shall be imprisonment for not more than two years.

SECnoON IV.

OFFENCES RELATING TO THE OATHS OF
ALLEGIANCE, &c.

1. Members of either Branch of the Legislature.
2. Any Officer.

1. Whoever being a Member of ihe Legislative Council
or Legisiative Assembly of this Province, shall sit or vote
therein during any debate, without having previously
taken and subscribed the oaths, or made the solemn
affirmation or declaration to the effect of such oaths, as
required by law, shall be incapable of exercising any civil
rights, or of suing or prosecutimg in any court of law or
equity, or holding any office in this Province, and shall
moreover forfeit the sum of two hundred pounds; Provided,
that upon taking such oaths or making such affirmation
or declaration, the offender shall be relieved from the
penalty, disability and incapacity aforesaid, but not so as to
restore such Member to any office supplied by his void-
ance of the same, or to any other office, till after the
expiration of one year from the taking of such oaths or
making such affirmation or declaration, or to discharge
hin from the forfeiture aforesaid or any part thereof;

il. Whosoeyer shall be admitted, entered, placed,
appointed or taken into an office civil or military, or any
preferment, benefice or place in this Province, or who
shall receive any pay, salary, fee or wages by reason of
any office or of any paient or grant from Her Majesty or
the Governor of the Province, and shall act therein,
without having taken and subscribed the oaths required
by lay to be taken therefor if any there be, within one
month after his adrission into such office or. place or the
acceptance of such patent or grant, shall be subjected to
the like penalties, disability, incapacity and forfeiture as in
the next preceding rection, but may relieve himself there,
from in the manner and to the extent mentioned in tbe
proviso to the said section.



RsCnoTN V.

OFFENCES RELATING TO THE ARMY
AND NAVY.

Whoever shall maliciously and advisedly endeavour to
seduce any person serving in Her Majesty's forces by sea
or land from his duty and allegiance to Her Majesty, or
to excite or str up any such person to commit any act of
mutiny, or to make or endeavour to make any mutinous
assembly, or to commit any traitorous or mutinous prac-
tice whatsoever, shall be punished by imprisonment in
the Penitentiary for not less than five years.

SECTIoN VI.

UNLAWFUL ARMING.

Whosoever shall be present at any meeting or assembly
of persons met or assembled for the purpose of training
or drilling themselves, or of being trained and drilled to
the use of arms or military exercises or movements,
without lawful authority therefor, or who shall at such
meeting or assembly so train or drill any person or persons,
or who shall be so trained or drilled at such meeting or
assembly, without lawful authority, shall be punished by
imprisonment in the Penitentiary for not less than three
years.

SECTzoN VII.

UNLAWFUL COMBINATIONS AND
CONFEDERACIES.

1. Administering or taking oaths for seditious purpose.
2. Punishment of unlawful confederacy.
3. Pernitting asser6bly in hbose, &c.

I. The administering or being present at and consent-
ing to the administering or taking of, in any manner or
form whatsoe*ve-, any oath or engagement purporting or
intended to bind the person taking thé same to engage
in any mutinous or seditious purpose, or for the pur-
pose of disturbing the public peace, or to be of any
association or society formed for. such purposes, or to
obey the orders or directions of any committee or body
of men constituted for such purpose, or any leader or
commander of such body. of men, or not to inform or give
evidence against any person connected with such associ-
ation or body, or not to reveal or discover the same or
any illegal act done or oath taken by such person, or the



import of such oath or engagement, shall be punished by
imprisonment for not less than two years.

Provided that compulsion shall not justify or excuse
the taking of such oath or engagement, unless the person
so taking the sane shall within four days thereafter, if
not prevented by actual duress or sickness, and then
within four days after such hindrance bas ceased, disclose
the same, together with all the particulars in any wise
touching the same, and the persons by whom and in
whose presence and where such oath or engagement was
administered or taken, by information on oath before one
of the Judges of any Court of Record, or any Magistrate
in the Province, or to his commanding officer if the per-
son taking the oath or engagement shall be in actual'ser-
vice in Her Majesty's Forces by sea or land.

Il. Whosoever shall be guilty of such unlawful associa-
tion, combination, society or confederacy for mutinous or
seditious purposes, shall be punished by imprisonment for
not less than two years.

III. Whosoever shall knowingly permit or suffer any
meeting of such association or confederacy, for the pur-
poses aforesaid, to be held in any bouse or apartment,
building or other place to him belonging, or in bis posses-
sion or occupancy, shall for any such offence committed
after the date of conviction for such first offence, be
deemed to be guilty of an unlawful association and con-
federacy.

SECTIoN VIII.

LIBELS ON FOREIGN DIGNITARIES.

Whosoever shall maliciously publish any libel tending
to degrade, revile or defame, or tQ, expose to hatred or
contempt, any Foreign Prince, Potentate, Embassador or
other dignitary, with intent to interrupt or disturb the
peace and friendship subsisting between any foreign
power or country and Her Majesty's Kingdom, shall be
punished by imprisonment for not less than two years.



CHAPTER III.

OFFENCES AGAINST RELIGION.

SECTION 1.

DISTURBING RELIGIOUS WORSHIP.

Where any person shall wilfully disturb, interrupt or
disquiet any assemblage of persons met for religious
worship, by profane discourse, by rude or indecent
behaviour or by making a noise either within the place
of worship or so near it as to disturb the order or
solemnity of the meeting, such person shall forfeit and
pay such a sum of money, not less than five pounds, or be
imprisoned for not less than one month, and also be
bound to good behaviour, according to the discretion of
the Court or Magistrate trying the offence.

This offence shall not be tried unless the prosecution
be commenced within twenty days after the commission
of the offence.

SECTION Il.

BLASPHEMY.

1. Whoever blasphemes the holy name of God,- by
denying, cursing or contumeliously reproaching God,
His creation, government or final judging of the world,
or by cursing or contumeliously reproaching Jesus Christ
or the Holy Ghost; or by cursing or contumeliously
reproaching the holy word of God contained in the Holy
Scriptures, or exposing them to contempt and ridicule,
or by composing or printing and publishing a blasphemous
libel, shall be punished by isihprisonment for six months,
and shall also be held to good behaviour.

The prosecution for these offences must be commenced
not later than two weeks after their commission.

SECTION III.

PROFANITY.

Whoever, having arrived at the age of discretion, pro-
fanely*curses or swears shall bé punished by imprison-
ment for one week.

The prosecution for this offence must be commenced
within forty-eight hours after its commission.



CHAPTER IV.

OFFENCES AGAINST THE EXECUTIVE
POWER GENERALLY.

SECTIoN 1.

OFFENCES RELATING TO THE DISCHARGE
OF PUBLIC DUTIES.

1. Refusal to execute an office.
2, 3. Officers guilty of omission.

4. Assuming to act before takiig oath, &c.
5. Making fase declaration ofqualifcation.
G. Officer liable for acts of Deputy.
7.. Who a Deputy.
8. Officer not lawfully appointed liable to penalty.
9. Disobedience of a Statute.

10. Disobedience of lawful warrant·.

1. Whoever unlawfully refuses or omits to take. upon
himself and serve any public office, shall be punished by
imprisonment for six months.

But not where being entitled by law or custom to com-
pound for not serving such office, he shall render or offer
to render the required composition.

II. Any Officer or his:Deputy or any person boundto
execute any office or. public duty, wilfully omitting.to
execute or being negligent in, the. execution: of. such
office or public. duty,. shall be punished, by imprisonment
for not:less, than one year..

III. The penalty. of the last, preceding section, shall
attach to any•

1. Officer unlawfully omitting to -discharge or perform·
any particular act·of. duty incident to:his office,..

2. Officerbeing negligent· in the discharge orperfmrm-
ance of any·such act of duty,

3. Person lawfully bound to do any act for the
advancement of the law,. the maintenance of the peace
or other public purpose, and

4. Any person lawfully required to aid any officer or
other person· in: the execution. or. diseharge: of any- public
duty, in. either caseirefusing orromitting toc do- such act·
or render such aid or being negligent therein..

IV. Any·person- entitled.to or-assuming toi.be entitlèd
to any office, unlawfully doing any officials act before: he-



shall have taken or made or subscribed, or made and
subscribed respectively, the oath or declaration of office,
or givei the security required by law to be taken or made
or subscribed or given as aforesaid before entering upon
the execution of such office, shall be punished by impri-
sonment for not less than three months,

V. The false and corrupt making, or the making and
subscribing respectively of such declaration of being quali-
fied to act in any office, as is or may be required by law
to be made or made and subscribed before entering upon
the execution of such office, cnowing such declartion to
be untrue in every material particular, shall be punished
by imprisonnient for not less than a year.

VI. Every officer is liable in respect of every offence
committed by his deputy or agent, provided it be com-
mitted with the consent or by the puthority of such officer.

VII. A deputy is one entrusted by an officer with the
performance of any official duty, whether such officer
may lawfully appoint a deputy or not.

VIII. One assuming to act a an officer or deputy of
an officer, shall in respect.to the hiability to penalties for
any thing done by him, be deemed te be such officer or
deputy, although he cannot legaWy claim to act as such
officer or deputy.

IX. The wilful disobedience te any statute by doing
any matter or thing prohibited to be'done, or omitting t'
do any matter or thing commanded to be done, whereby
any public injury or grievance shall or may' accrue, shall
be punished by imprisonment for not less than six months.

The foregoing penalties or proceedings shall not apply
when any mode .of proceeding shall be specially pre-
scribed or any penalty be imposed by or inrespect of dise-
bedience by the same or some other statute.

L. The %7ilful disobedience te any lawful warrant or
command duly made, issued or aivarded by Her 14ajesty,
or by the Governor of this Pro&nce, or by any Court,
officer or other persons acting in any public capacity
and duly authorized in that behalf, shall be punished by
imprisonment for not less than one year.



Srctron Il.

DIRECT OBSTUCTIONS OF EXECUTIVE
POWER.

1. Obstruction of Officers.
2. Acting in comtempt of a Statute.
3. Dolng violence to Magistrates, etc., in cxcrcise of duty con-

cerning the preservation of wrecks.

I. Wilfully preventing or obstructing any officer or
person lawfully acting or proeeeding to act in the execu-
tion or discharge of any public office or duty from so
acting or proceeding, shall be punished by imprisonment
for not less than one year.

Il. Preventing, defeating or obstructing by any fraud
or malpractice the due execution or operation of any
Statute, whereby any public injury or grievance shall
accrue, shall be punished by imprisonment for not less
than six montbs.

III. Unlawfully causing any bodily harm or doing any
personal violence to any Magistrate, officer or other person
lawfuHly authorised, on account of the exercise of his duty
in or concerning the preservation of any vessel in distress,
or of any vessel, goods or effects wrecked, stranded or cast
on shore or lying under water, shall be punished by im-
prisonment in the Penitentiary for not less than three years.

SECTION III.

BRIBERY OF OFFICERS.

1. Corrupt solicitation of Ministerial Officers.
2. Taking bribes by such Officers.

I. The endeavouring by any means to force, or cor-
ruptly to persuade or procure any Ministerial officer or
his deputy to do or omit to do any act in violation of his
duty as such officer or deputy, shall be punished by impri-
sonment for not less than one year.

IL. The taking or agreeing to take by any Ministerial
officer of any bribe offered or promised with intent to
induce him unlawfully to do or omit to do any act in vio-
lation of his official duty, shall be punished by imprison-
ment for not less than one year.

Whosoever corruptly gives or promises any bribe to any
executive officer, whether civil, military or other, or to any
legislative officer, or to any commissioner, committee-



man, appraiser, auditor, assessor, arbitrator, expert, referee
or umpire, appointed by the public, elected or selected
by authority of law, or to any expert, arbitrator, referee or
umpire, chosen by agreement of parties, after such officer
or otherfunctionary is duly chosen, appointed or selected,
whether he be at the time qualified by oath or have given
bond or not, or have taken his seat or place, or begun to
act as such or not, any bribe, gratuity, service or benefit,
with intent to influence bis nomination, appointment, vote,
judgement, opinion, decree, decision, award, report or
other act as such, or with intent to induce him to any
omission, neglect or delay in any nomination, appointment
or election to office, or in any case, question, proceeding
or matter pending or passing, or that may or might there-
after occur or be pending or passing within or partly or
wholly appertaining to the jurisdiction, authority, duty,
powers or functions of such officer or other functionary,
shall be punished by imprisonment for not less ihan one
year with hard labour.

SEc1xoN IV.

ABUSES OF THE EXECUTIVE POWER.

1. Officer committing excess or abuse of autbority.
2. Abuse of officiai authority.
3. Extortions by public officers.
4. Frauds by public officers.
.5. Disclosure of official knowledge.
6. Violation of duty by deputies.

I. The wilfully committing, by any officer, of any
excess or abuse of authority, to the injury of Her M2ajesty,
or of the public, or of any private person and,

IL.- The doing or omitting to do, by any officer, of any
act in violation of his duty, and in abuse of his authority,
with intent in so doing or omitting to injure or defraud
Her Majesty, or to defraud, oppress or injure any person,
are severally abuses of power.

III. Any officer who shall under colour of office,
unlawfully exact and obtain from any person any money
that is not due to him as such officer, or more than is
due or before it is due, or any other property to which
he is not entitled, is guilty of public extortion.

IV., The fraudulent misapplication, by any officer, of
any money or other movable thing in his possession or
under his control, or the wilful and fraudulent rendering
of any false account of any money or movable thing
received, disbursed or applied by him, or of any balance



in his hands as such officer, or the unlawful refusai to
account for any such mcney or movable thing, is guity of
public embezzlement

The offences contained in the four preceding sections
-sball be punished by imprisonment in the penitentiary for
not less than three years.

V. The unilawfi publication or disclosure by any per-
-son while in office or after he shafl have ceased to be in
office, and contrary to his oath of offree -or -otherwise in
violation of any official or other public duty, of any mat-
ter whereof he shall have acquired the knowledge in any
official or public capacity, shall be punished by imprison-
ment for not less iban six months.

VI. Any deputy of any officer shall be liable, as such
officer, in respect of any violation of duty, se far as the
penalties to which such officer would be hable are
applicable.

Sucnas V.

DECEITS ON PUBLIC OFFICERS.

1-2. Deceiving pubEe oEñe.
3. Deceiring ois ofdzSstos.
4. Pnisbment.

I. The knowingly and wilfully, and whether voluntarily
or under compulsion, making any false statement orally
or in writing by any person to any pulbfie officer, in -any
matter or on any occasion wbere such statement is
required by law to be truly made cto such ,àfficer inhis
official capacity;

Il -The kn*owngy and uwifully, -and whèfher volunta-
rily or under compulsion,-deceivingnd imposing tupôn
or endeavouring to ieceive or impose upon any puhic
officer when acting in his official capacty, with inteit -t
defraud or injure Her Majesty or any other person, by
any Talse persJonation ^or by means of any forged seal or
written mistrument1

:i. The. knowingiy and uwlfully deceiving 'or endèa-
vouring to deceive, by any statement,orally or in 'wrlting,
any officer or other person in any marner in the charge
,or direction -of 'any charitable institution wbether incor-
parated or 'not, upon any occasion or for any purpose :in
respect of which such statement, by tbetules and by-aws
'of the institution, is required 'to be tru!y iade, 'or the
deceivinig'and 'imposing 'upon orendeavouring tÔ deceive



or impose upon any such officer or person acting in his
official capacity, by any false personation or by any
forged seal or written instrument, with intent to evade
the rules, by-laws and regulations, or cause any mis-
appropriation of the funds or means of such institution,
are severally deceits on public officers.

The punishment for the offences severally contained
in the three preceding articles, shall be imprisonment for
not less than one year.

CIIAPTER V.

OFFENCES AGAINST THE ADMINISTRA-
TION OF JUSTICE.

:SEcTon -1.

CONTEMPTS ÀGAINST COURTS OF JUSTICE.

1. Contempt.
2. Court may inflict aummary punisbment.
-3. Summary -punishment -final.

. Whoever is guilty of contempt of any Judicial
Court:

1. By open resistance to the process, -order or pro-
ceedings thereof, or of any judicial officer thereof, or by
any assault *on :such judicial officer, or by the rescue or
attempt to rescue any prisoner being in the ýpresence of
such judicial officer, in the lavful-exercise of his judicial
functions or authority,

2. By malicious personal violence to any juror, witness
or ather person, in the presence of such judicial officer
so acting,

Z. By insulting, contemptuous, -contumelious or disor-
derly language, behaviour or act, or wilful disturbance or
a breach of the peace, in presence or hearing of such
Court while in session,

4. By wilful disobedience to or neglect of its lawful
order, rule, mandate or requisition, where such disobe-
dience is contemptuous or contumelious, or tends to a
perversion of justice, or is an obstruction to the proceed-
ings of the Court, or the administration of Justice, or to
the execution of any judgment, decree, order or process,
made or issued by any Court in pursuance of law,



5. By assaulting or threatening violence to any person
on account of any act or thing lawfully done or perform-
ed or to be so done or performed by any person in refer-
ence to or in connection with any judicial proceeding, or
the execution of any process or the custody of any
prisoner; or,

6. By the offence of embracery during the session of
the Court. Shall for the offences severally contained in
the preceding articles be punished by imprisonment, as
provided in the following article.

4 BI. Com. 283, 483, 284-6; Desc. 297, 79, 300, 298,
299. 843, 846; 1 Ld. Raym. 396; 2 Hawk. c. 2f, § 4,
e. 22, § 3, 16, 39, 33, 34, 36, 2, 25; 4 B. & A. 329,
,218; Lewin 107; 2 Rep. Consist. Ct. 167: 1 Camp.
359; 3 Salk. 430, 698; 13 Wend. 662; 3 Johnson
260; 2 Camp.142; 10 Johnson 393; 1 Hawk. c. 21,
§ 9, 14; 1 Strange 420; 3 Salk. 33; 2 TermRep. 199;
12 Johnson 460; Blacks. Rep. 269; 4 Greenleaf 459;
2 Strange 1157; 1 Keb. 558.

II. Every judicial tribunal acting as such, and every
Magistrate acting by authority of law, while acting as such,
may punish contempts by a summary proceeding, viz.:

1. Superior, County and Circuit Courts by imprison-
ment for not more than one year.

2. Recorder's and Mayor's Courts, Courts of Probate
and Police Courts, by imprisonment not more than three
months.

3. Any Magistrate acting in a judicial capacity iD pur-
suance of authority given by law, by imprisonment for
not more than one month.

III. In case of a punishment for a contempt being sum-
marily inflicted by a Court or Magistrate in respect to which
or whom the same is committed, the offender is not liable
to be otherwise proceeded against for the same by indict-
ment or other criminal proceeding, unless and except in
so far as the act constituting such contempt is an offence
when done not in presence of a Court, and indepen-
dently of its being a contempt of Court.

4 B. & A. 329 ; 7 Cranch 32; 9 Johnson 395; 1 K.
Com. 300, (Note B.)



Szcrox IL

OFFENCES BY AND CONCERNING JUDICLAL
OR OTHER OFFICERS OF JUSTICE.

1. Bribery.
2. Corrnpt Judgment.
3. False entrv of do.
4. False Certificate.
5. Bribery through other pcrsons.
6. Illegal exaction of Fees.
7. Extortion by Gaoler.
8. Voluntary escape by Gaoler.
9. Refusal of Gaoler to reccive into custody.

10. Negligent escape by Gaoler.
il. Rescue of goods seized.
12. Refusal to serre process.
13. " to aid Sheriff.
14. " " Magistrate.
15. False personation of Officer.
16. Resistance to apprebension.
17, 18, 19, 20. Escapes by prisoner.

21, 22. Rescues.
23. Furnishing means to break prison.
24. Escapes generally.
25. Being at large after sentence.
26. Suppression of evidence.
27. Obstruction by threats of violence.
28. " by any other illegal means.
29. Public Functionary, wbat.

30, 31. Administration of unlawfi oath.
32. Compounding for offences.
33. Misprision of Felony.
34. Assisting prisoner in gight.
35. Conspiring to charge offence by false evidence
36. Corrupt publication of proceedings pending.
37. Custody, what.
38. Ofience committed in escape,-substantive ofene
39. Unlawful freedom from custody--an escape.

40, 41. Champarty.
4, 43. Barratry.

44. Fraudulent attempt to impose on Courts.
45. Stealing written instruments of jtime

I. Any judicial officer, Master in Chancery, or person
acting or summoned as a juror; or any commissioner,
committee-man, appraiser, assessor, arbitrator, expert, re-
feree or umpire, appointed by authority of law in any ju-
dicial matter, or any arbitrator, referee, expert or unipire
chosen or appointed by agreement of parties in such
matter, who shall corruptly accept any bribe or promise of
bribe under or in pursuance of or as an inducement to
an agreement or understanding express or implied that
he shall, in the exercise and discharge of any function in
his capacity as aforesaid, commit any excess of authority
with any corrupt or injurions intention, or abuse bis
authority by doing or omitting to do any act or thing with



such corrupt or injurious intention, or with such intent to
oppress or injure any other person, or shall so corruptly
nominate, appoint, determine, vote or act in any particu-
lar manner in any cause, question, proceeding or mat-
ter coming within or appertaining wholly or partly to his
jurisdiction or function, duty, power or authority, shall,
where no other punishment is expressly provided by
statute for the particular case, be punished by imprison-
ment in the Penitentiary for not less than three years.

Il. Any judicial officer, master in chancery, arbi-
trator, expert or referee, who shail wilfully or through
fear, favor or otherwise, maliciously or fraudulently ad-
judge, decree, award or determine contrary ta law,
justice and right, any matter, subject, by-law or agreement
of parties to his'adjudication, decree, award or determi-
nation as such judge, magistrate, master, arbitrator,
expert or referee, to the loss, damage or injury of the
party, or shall wilfully neglect or refuse to perform his
duty in bis official capacity aforesaid, shall be puuished
by imprisonment for not less than two years.

1 Denc. 721; 2 Atkins 2; 1 T. R.692; 3 B. & A. 432;
5 B. & A. 612; 13 East 270; 2 Strange 1181; 1 Bun,
556; 2 Bun. 1162, 785; 3 Bun. 1716; 2 Hawk. c. 13.
§ 20.

III. The wilful making of any false entry of anyjudg-
ment, decree, sentence, order or proceeding or official
minute or memorandum thereof, of any Court of Justice,
upon any register, record, roll, parchment or paper for
entering the same, whereby Her Majesty or any of her
subjects shall or may be prejudiced, shall be punished by
imprisonment in the Penitentiary for not less than three
years.

IV. The certifying or uttering as true, knowing the
same ta be false, by any Clerk of the Court or other offi-
cer having the custody of the records thereof or by his
deputy, of any false copy or certificate of any proceeding
pending before such Court or previously terminated
therein, and the signing, certifying or uttering by any
persan other than such Clerk, officer or deputy, of any
such copy or certificate, as such Clerk, officer or deputy,
with a false or forged signature thereto, knowing the same
to be forged or false, shall, in either case, suffer the same
punishment as provided in the last preceding section.

V. The wilful appointing or allowing by a judicial offi-
cer, master in chancery, assignee in bankruptcy or other
person holding any office or situation in any Court or
under any Judge thereof, any person wbatsoever to take
for him or on bis account or for or on account of any
persan by him named of any bribe, or sum of money other
than what is allowed or directed by law to be taken and
received by him for any tbing done or pretended to be done



by him, relating t bis office or situation, or under colour
of doing such thing.1shall be incapable for ever thereafter
of holding any office in any Court or anv public office
whatever, and shall moreover be punished by a fine at the
discretion of the Court awarding the same.

VI. The exacting fees from any defendant for or in
regard of bis discharge from arrest or imprisonment by
any Clerk of Assize, Clerk of the Peace or of the Crown
or Clerk of a Court, or by their deputy or other officer
without indictment found, or on acquittal or on discharge
by proclamation for want of prosecution, shall be punished
by imprisonment for not less than one year.

VII. The extorting by any gaoler from any prisoner of
any fee or gratuity for or on account of the sentence,
commitment or discharge of such prisoner, or the detain-
ing in custody of such prisoner by a gaoler for non-
payment of any fee or gratuity, shall be punished as in
the last preceding section.

VIIL Any gaoler or other officer who voluntarily suf-
fers the escape of any prisoner in his custody, after con-
viction of any offence or upon any criminal charge, shall
be punished by imprisonment in the Penitentiary, for not
iess than three years.

IX. Any gaoler or other officer who wilfully omits or
refuses to receive into bis custody any prisoner lawfully
committed thereo, or on any criminal charge or convic-
tion or lawful process, shall be punished by imprisonment
for net less than one year.

X. Any gaoler or officer who through negligence suffers
the escape of any prisoner in bis custody, after conviction
of any offence or on any criminal charge, shall bejpunished
by imprisonment for not less than one year.

XL Any officer authorized by law to serve or execute
any lawful process to him directed and delivered or offer-
ed, requiring him to apprebend or confine any person
convicted of or charged with an offence, who wilfully
and corruptly or through negligence fails, refuses,
neglects or delays to serve or execute such process,
whereby such person shall avoid arrest and go at large,
shall be punished by imprisonment for not less than three
months.

XI. Any person lawfully required in the name of Her
Majesty, by any sheriff, deputy sherif, coroner or con-
stable, to assist him in the execution of bis office in any
criminal case, or in the preservation of the peace, or in
the apprehending or securing of any person for a breach
of the peace, or in any case of escape or attempt thereof

E21



by any person arrested on civil process, or of rescue of
any person so arrested or attempt thereof, who refuses or
neglects to render the assistance so required, shall be-
punished by imprisonment for not less than one month.

XIII. Any person lawfully required by any Magistrate,
upon view of any breach of the peace or other offence
proper for his cognizance, to arrest the offender and bring
him before such justice, who neglects or refuses to obey
such requisition, shall be punished by imprisonment for
not less than one month.

And any person so required, to whom such Magistrate
shall be known, or shall declare himself to be a justice of
the peace, shall not be permitted to plead any excuse on
pretence of ignorance of his office.

XIV. Whoever rescues a thing that is under legal
seizure, attachment, arrest, distraint or detention, with
intent to defeat such seizure, attachment, arrest, distraint
or detention or impede, oppose or defeat the process,
order, proceeding, authority, privilege, franchise or right,
whereby the same is seized, attached, arrested, distrained
or detained, shall be punished by imprisonment for not
less than three months.

Russ. 523; Cro. Car; Camp. 665, 666; 2 Stark, Cr,
Pl. 644; 2 Chit. Cr. L. 201, 204.

XV. Whoever falsely assumes or pretends to be a
magistrate, sheriff, deputy sheriff, coroner or constable
and takes upon himself to act as such or to require any
person to aid or assist him in any matter pertaining to'the
duty of such pretended officer, shall be punished by
imprisonment for not less than six months.

XVI. Whosoever shall resist and either prevent or
endeavour to prevent the lawful arrest of himself or
any other person, on any lawful charge or conviction,
shall be punished by imprisonment for not less than one
year, if such charge or conviction be for felony ; and for
not less than six months, if it be for misdemeanour, or
breach of the peace.

XVII. Whoever, being lawfully made prisoner or law-
fully detained on charge or conviction of any offence,
voluntarily escapes from such imprisonment or detention,
without the consent and against the will of the officer
having him in custody or detention, shall, in case the
offence with which he is charged or of which he is con-
victed, be capital or punishable by imprisonment in the
Penitentiary, be punished by imprisonment in the Peni,
tentiary for not less than.five years.



XVIII. In case of such escape fron imprisonment on
charge or conviction of any offence otherwise punishable
than as aforesaid, the person so escaping shall be punished
by such imprisonment for niot less than three years.

XIX. Whoever, being a prisoner lawfully detained in
the custody of any officer or other person authorized by
law to detain such prisoner, in any other case than those
provided for in the three last preceding articles, so volun-
tarily escapes, shall be punished by such imprisonment for
not less than six months.

XX. Whoever aids any prisoner lawfully detained or
imprisoned, for any of the causes mentioned in the preced-
ing articles, to escape from the custody of any officer or
person authorised by law to detain such prisoner, shall
be punished by imprisonment for not less than three
months.

XXI. Whoever rescues or endeavours to rescue any
prisoner or person lawfully held on charge or conviction
of any offence, whether his escape be or be not effected
thereby; or conveys into any jail, house of correction or
other such like place of confinement, not being the Peni-
tentiary, any disguise, instrument, tool, weapon or,otber
thing, adapted to facilitate and with intent to facilitate the
escape therefrom of any such prisoner or person lawfully
so held in confinement therein, shall, in case such prisoner
or person so held in custody is confined or detained on
conviction or charge of any crime, the punishment for
which is capital or by such imprisonment in the Peniten-
tiary, or in casè he forcibly rescues any such prisoner, be
punished by imprisonment for not less than three years.

XXII. In any other case, he shall be punished by im-
prisonment for not .less than one year.

XXm11. Whoever delivers or procures to be delivered,
or bas in bis possession with intent to deliver, to any
convict confined in the Penitentiary, or deposits or con-
ceals in or about the said Penitentiary or the dependen-
cies thereof, or in any carriage, or other vehicle going
into the premises belonging thereto, any article or thing
whatever, with intent that any convict confined therein
shall receive the same ; or receives from any convict any
article or thing whatever with intent to convey the same
out of said Penitentiary, contrary to the rules and regula-
tions thereof and without the knowledge and permission
of the Warden or Board of Commissioners thereof, shall
be punished by imprisonment for not less than two years.

XXIV. The articles in this chapter concerning escapes
and rescues shall include all escapes. suffered by. or
escapes or rescues from any person, to ivhom, as princi-



pal, agent or assistant, or as an officer or a private person,
or solely or jointly with others, the keeping, watching or
guarding of any prisoner within the Penitentiary or any
prison or place of confinement or otherwise, shal for
the time lawfully belong.

XXV. Whoever having been sentenced or ordered to
be banished from this Province, or having agreed to
banish himself therefrom on certain conditions either for
life or any number of years, shall afterwards, contrary to
such sentence, order or agreement, be at large within this
Province, without some lawful cause, shall be punished
by imprisonment in the Penitentiary for life.

XXVI. Whoever wilfully intending to prevent the due
administration of justice or the due execution of the law,
or to obstruct or pervert the course of justice, shall un-
lawfully and wilfully prevent or endeavour to prevent,
any witness from appearing and giving evidence, or pro-
ducing any writing as such witness, or shall unlawfully
or wilfully give any bribe or make any promise thereof,
express or implied, upon any agreement or understanding,
express or implied, with the intent that any one shall evade
giving bis testimony, or shall destroy, conceal or suppress
any vriting, deposition or legal evidence in any suit
or proceeding in the course of justice, criminal or civil,
shall be punished by imprisonment for not less than one
year.

XXVII. Whoever wilfully obstructs or attempts to
obstruct the due administration or execution of the law,
by threats of violence against or intimidation of or endea-
vour to intimidate any judicial officer, or any oflicer,
functionary or person legally charged with any duty in the
administration, enforcement or execution of the law, shall
be punished by imprisonment for not less than one year,
with bard labour.

XXVIII. Whoever, otherwise than as specified in the
preceding articles, vilfully and not in the legal exercise
of any authority, power, function or right guaranteed or
granted by the constitution or laws, prevents, obstruets,
disturbs, defeats or perverts the public or due administra-
tion, enforcement and execution of the laws, whether by
by wilfully hindering any public judicial officer, commis-
sioner or functionary in, or wilfully diverting him from
the discharge of bis duties, and the exercise of his rights
and functions under the laws and constitution, or in any
other way or by any other means not authorized by lav,
shall be punished by imprisonnient for not less than one
year, with bard labour.

XXIX. A public functionary, within the provisions of
the preceding article, comprehends every one who is



required or authorized by law to do any duty, render any
service or perform any act in or as auxiliary to the
administration, enforcement or execution of the laws,
whether he be a public officer or not.

XXX. Whoever shall in any manner or form admin-
ister, or assume to administer to any one, or voluntarily
suffer to be administered to himself, or take any oath,
engagement or obligation in nature thereof not required
or authorized or prohibited by law, or purporting or
intended to bind the persons taking the same to commit
any offence punishable by law, shail, if such punishment
be death or imprisonment for life, be punished by impri-
sonment in the Penitentiary for not less than three years,
if for any less term in the Penitentiary, then by imprison-
ment for not less than two years, and if for any term of im-
prisonment, then by irnprisonment for not less than six
months.

XXXI. The preceding article shall not extend to an
oath or affidavit administered without any intentional
secrecy, to establish any claim, petition or application, by
any person authorized to administer oaths, or to an oath,
aflidavit or deposition to verify commercial paper or
papers or documents relating to property, or which may
be required by any public agent, officer or tribunal ofthis
Province, or of any other country, nor shall the said ar-
ticle be construed to abridge the authority of any Magis-
trate.

37 G. 3, c. 123, s. 1, 2.

XXXII. Whoever having the knowledge of the com-
mission of any offence shall give or receive any moiney,
service or other gratuity or reward, or make any agreement
therefor, upon an agreement or understanding express or
implied to compound or conceal such offence, or not to
prosecute therefor, or not to give evidence thereof, shall,
if such offence be punishable with death or by imprison-
ment for life, as aforesaid, be punished by imprisonment
for not less than one year, and if otherwise he shall be
punished by imprisonment for not less than six months.

Deac. 267, 268 ; 6 East, 126; 2 Wilsou, 241; 5 Est,
302; Dese. 269.

XXXIII. Whosoever not being a party to an offence,
shall conceal or keep secret the intention of any other
person to commit an offence, shall be punished as follows:
If the offence is any capital felony, by imprisonment in
the Penitentiary for three years; for any other felony, by
imprisonment for two years, and for any 1misdemeanour,
by imprisonment for not less thari three months.

XXXIV. Whosoever knowing a ·person to be liable
to apprehension for any offence by him cominitted or by



virtue of any warrant ofarrest, or upon any charge or suspi-
cion against him for such offence, or by reason of any
indictment, inquest, information or conviction, shall, by
concealing such person or aiding him in bis flight from
justice, or by any means other than by resistance prevent,
or endeavour to prevent bis arrest, or facilitate or endea-
vour to facilitate bis escape from justice, shall be punished
by imprisonment for not less than one year.

XXXV. The conspiring by two or more persons falsely
to charge any person with an offence, or by means of
false evidence to procure his conviction of such offence,
shall be punished by imprisonment for not less than two
years.

XXXVI. Whosoever shall, pending any suit or prose-
cution, publish any statement concerning the sane, with
intent to influence the verdict of a jury or to excite any
public prejudice for or against any party to such suit or
psosecution shall be punished by imprisonment for not
less than one year.

XXXVII. Every person shall be deemed a prisoner
in lawful custody, from the time of bis arrest, surrender
detention or retaking, so long as he continues under law-
ful restraint of bis personal liberty either in personal cus-
tody or by personal confinement, to the time of his delivery
from such restraint by the course of law, or until his
sentence or order therefor or the commutation therefor
by bis agreement therefor shall have been completely
executed.

XXXVIII. Any offence committed by a prisoner in
escaping, or endeavouring to escape, from lawful custody
is a substantive and distinct offence, the punishment for
which shall be ordered to commence after the expiration
of the term of temporary imprisonment to which suchpri-
soner was liable or subject at the time of his escape or
endeavour to escape.

XXXIX. Any freedom from actual custody or restraint
or from personal violence, for any space of time whatso-
ever, unlawfully obtained or voluntarily suffered, or result-
ing from negligence, shall be deemed as against the person
obtaining, or the party suffering voluntarily or by negli-
gence such freedom, to constitute an escape from custody.

XL. Whoever is guilty of maintenance by champarty,
to vit, the knowingly purchasing or selling or the know-
ingly speculating or trading in the title to or right of pro-
perty in the subject matter, or a share or part of the sub-
ject matter of a dispute, quarrel or controversy, on which
title or right of property a suit is pending or intended to
be brouglit; or is guilty of maintenance by officiously



and without justifiable cause, intermeddling in and pro-
moting a suit pending or to be brought, to which he is not
a party and in which he has no interest, shall severally be
punished by imprisonment for not less than six months,
vith hard labour.

Dene. 843, 4, 6, 5: 6 Bing. 299; 3 Bac. Abr. 252; 3
Cow. 647; 4 Wend. 306, 445; Russ. Dece. 220;
4 BI. Com. 135; 1 Hawk, c. 83, 266 ; s. 38, c. 84,
S. 1, 4, 12, 13, 15.

XLI. The party selling a thing is presumed to know
of there being an adverse possession, if there be such.

8 Wend. 629; 13 Johus. 426.

XLII. Barratry shall be held to extend to all kinds of
disturbances of the peace, and the spreading of false
rumours and calumnies, whereby discord and disquiet
may grow among neighbours.

Deac. 130.

X LIII. Whoever is guilty ofcommon barratry or of being
a common barrater, to wit, stirring up three or more suits,
or bringing in the name of other three or more suits, for
the purpose in either case cf persecution, oppression or
extortion, shall be punished by imprisonm.nt for not less
than one year.

Rusa. 280; Deac. 130, 131 ; 2 Hawk. c. 81, § 3.

XLIV. Whoever by anyfalse personation,or by meansof
any false seal, signature or written instrument respectively
practiced or used in the course of any proceeding civil
or criminal shall fraudulently endeavour to deceive or
impose upon any Court or judicial officer or other officer
of justice, or upon any person acting as and for such
officer, with intent thereby to pervert the due course of
justice or defraud or injure any other person, shall be
punished by imprisonment in the Penitentiary for not
less than three years.

XLV. Whoever shall steal, or shall for ·any fraudulent
purpose, take from its place of deposit for the time being,
or from any person having the lawful custody thereof, or
shall maliciously obliterate, injure or destroy any written
instrument of justice, shall be punished by imprisonment
in the Penitentiary for not less than five years.



S.c·rros III.

OFFENCES BY AND CONCERNING JURORS.

1. Bribery.
2. Corrupt endeavour to influence.
3. Procuring onc's self to be returned as juror.
4. Illegal mode of determining verdicts.
5. Preventing pcrsons from serving on juries.

I. Whoever serving or summoned as a juror shall take
or agree to take any bribe, gift, gratuity, service or bene-
fit given or offered with intent unduly and corruptly to
influence his conduct as a juror, or shall agree with or
to any other person to make, pronounce or deliver any
verdict for or against any party in any proceeding shall
be punished by two years imprisonment.

2. Whoever shall corruptly influence or attempt to
corruptly influence any one serving or summoned as a
juror, in favor of or against any party to or person in-
terested in, any suit or subject matter pending at the time,
or that may thereafter come before such juror for his ver-
dict or decision, shall be punished by imprisonment for
not less than two years.

Deac. 377; 5 Ed. 3, c. 10, and 4 Geo. 4, c. 50, § 62.

The two last preceding articles shall apply, though the
perscn so to be influenced, or taking or agreeing to take,
any such bribe shall not be afterwards sworn, and al-
though no verdict shall be given, and whether if given it
be true or false.

3. Whoover shall by any indirect means or contrivance,
procure himself to be returned, empannelled or sworn as
a juror upon any trial, inquest or other juridical proceed-
ing with intent to procure a verdict or any undue advan-
tage for any person interested in such trial, inquest or
proceeding, shall be punished by imprisonment for not
less than one year.

4. Whoever being a juror shall by tossing up, drawing
lots or other mode of chance, or by any other means
contrary tq his oath, determine any verdict which he shall
make, pronounce or deliver as such juror, shall be pun-
ished by imprisonment for not less than one year.

5. Whoever shall unlawfully prevent or endeavour to
prevent any person lawfully summoned, or otherwise law-
fully bound to serve as a juror, from such service, shall
be punished by imprisonment for not less than six months.



'S:cnou IV.

OFFENCES BY & CONCERNING WITNESSER

1. Refusal to give evidence.
2. Fabricating evidence.
& Preventing witn-esses forM attending.

il. The unlawful refusa] or neglect by any person bound
or required by recognizance, subpæna, summons or other-
wise, to appear and give evidence as a witness or to pro-
duce any writing on any trial, judicial proceeding or
inquiry, to appear or to take such vath or make such
declaration or affirmation as shall be required by law, or
to answer all lawful questions or to produce such writings
as upon such occasion he shall by law be bound to pro-
duce, shall be punished by six months imprisonment.

But such person shall not be liable to such punishment
unless bis lawful expenses shall have been tendered to
him, where such tender shall be required by law.

Il. The putting or depositing any moveable thing in
any repository or place, or on or near to the person of
any other, or the doing of any other act, with intent to
<create any false indication or raise any false presumption
of guilt, and thereby to prejudice any party on any
criminal charge then made or afterwards to be made
against him, shall be punished by tvo years imprisonment.

III. The unlawful and wilful preventing or endeavour.
ing to prevent any person lawfully bound to appear and
give evidence or to produce any writing upon any triali
or other judicial proceeding or inquiry, from so appearing
or giving evidence or producing such evidence, shal ba
pumshed by imprisoument for not less than one year,



CHAPTER VI.

OFFENCES AGANST PUBLIC PZACE,
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I.- Where three or more persons are of theïr own
authority assenibled together, or bein; assembled shiali
continue together, with intent to execute without lawful
autbority any common purposce with clisturbance, tumult,
force or violence, calculated to sirike terrer or alarrn, or
tending to strike terror or alarm into otherssuch meeting
15 an unlawfnl asembly.

2 lawl4,c.65; De..1113, Ru= P.3M; Arebb. P. S, 198.

IL. So also where tliree or more pe" ns are sai
assembled of their own aiîthoriîy or beîng assernbled
continue together, whether with or without disturbance,
tumuit, force or violenceý, or strikin.- or teziding to strike
terrer and alarm into, others, for the purpose cf producing
discontent, and disaffection and exciting the subjects of
Her Majesty te hatred of lier Goverument or of the
Constitution of this Province, such meeting is an unlawful

assebly.3 e and A. 505.



-I1L So also, where three or more persons are of their
own authority assembled together, or being assembled
continue together as aforesaid, for the purpose of, without
lawful authority, doing an act with tumult .and violence
and of striking or tending to strike terror into others, and
having done nothing or only in part having executed such
purpose, they separate without carrying their purpose into
effect, it is an unlawful assembly.

5 C. and P'. 154.

IV. Where three or more persons, being of their own
authority assembled together upon a sudden quarrel
agree to form themselves into a party for the common
purpose of mutual assistance against any others, or sud-
denly agree to go together to execute any common pur-
pose with force, violence or tumult, or striking or tending
to strike terror into others, it shall be deemed an unlawful
assembly.

V. It is not an unlawful assem bly where three or more
pérsons shall assemble, or being assembled, shall con-
tinue together for the common purpose of assisting in the
defence of the possession cf the dwelling-house of any
person against unlawful attempts or threats to enter such
house, in order to injure the person or property of any
other, nor

VL Where such assembling or continuing assembled
is for the purpose of doing any act in good faith, in pur-
suance of an asserted claim of right, or in defence of any
such claim, whether such claim be lawful or unlawful or
the act done be justifiable or not, provided the number of
persons assembling or continuing together, and the force
and violence intended to be used shall not be greater
than are reasonably necessary for the doing of such act, nor

VIL Where such assembling or continåig assembled
is for the purpose of joining in procession, without arms,
but with or without banners or other emblems, and with
or without music, for the purpose of celebrating or com-
memorating any natural anniversary or political event, and
not done with tumult or violence or striking or tending to
strike terror into others.

VIII. A Rout is where an unlawful assembly, moved or
actuated by an intent not authorized by law, to do some
act with tumult and violence, and tending to strike terror
and alarm into others, make some motion, endeavour or
advance towards doing the same, without doing or actu-
ally beginning to do the same.

10 BL Com. 146; Denc. 1113; 2 Hawk, c. 65, a. 8, 1175.

A Rout is such, that if the act intended were done in
the manner intended, it would be a riot. C

1 Hawk. c. 28, s. 8; 3 Stark, R. 102; 4 Bl Com146.



IX. A Riot is where three or more being in unlawful
assembly, shall without authority of law, join in doing or
actually beginning to do an act with tumult and violence,
and striking terror or alarm, or tending to strike terror
and alarm, into others.

3 haet. 176; 4 BI. Com. 14e; Deac. 1113.

X. A Riot is an unlawful assembly, as also is a rout.
2 Hawk, c. 65, s. 9; Dent. 1113.

XI. It is not a riot where persons being assembled for
any purpose, three or more ofthem happen upon a sudden
quarrel to commit a breach of the peace, however violent,
provided it be not in execution or part execution of any
previous agreement to mutually assist one another, as is
mentioned in Article iv. of this Chapter.

XII. Menacing and turbulent larguage or gestures, or
show of offensive weapons, or other signs or demonstra-
tions tending to excite terror in others, are sufficiejnt
violence to characterize an unlawful assembly, rout or
riot, but it is not essential to a riot that any violence to
persons or property should be actually committed in the
execution or part execution of the common purpose.

1 Hawk, c. 28, s. 5.

XIII. Concurrence in an intent of turnult and violence,
and in any violent and tumultuous act tending to strike
terror and alarm into others, done by any of the parties
concerned, in pursuance of such intent, is a sufficient
joining in intent, to constitute a riot, though the parties
concerned did not previously concur in intending the same
specific act.

2 Camp, 358.

XIV. It is in respect to a Rout or Riot, a sufficient
acting upon A intent or purpose by the parties thereto
other than the leaders, that they submit themselves to be
swayed, moved or actuated by the intent and guidance or
the leaders.

XV. It is essential to an unlawful assembly, rout or
riot, that it should be such as is likely to strike terror and
alarm into others.

1 Hawk, c. Ga, %. 5 j Il Mod. 117; 2 Cabip. 39; Der-. i14.

XVI. It is not requisite in order to constitute an unlaw-
ful assembly, rout or riot, that the object of the meeting,
or the act done or intended to be done, should of itself be
unlawful. The tumult and violence tending to excite
terror and alarm in the people characterize the offence,
though the object of the meeting if legally pursued, or the
act doue or intended if performed in a proper manner,
would be lawful.

2 Salk. 594; 1 Uawk e.28, s. 7.



XVII. It is not requisite to an unlawful assembly, rout
or riot, that persons should bave come together with a
common intent, or an unlawful intent, or in an unlawful
manner.

Pers-ns having lawfully come together and being law-
fully together, may thereupon become an unlawful assem-
bly and commit a rout or riot.

1 Hawk. c. 23, s. 3; 2 Salk.595; 19 VÙn Abr. 19 A
15; Deac. 1114.

XVIII. If any persons riotously and tumultuously assem-
bled together in the disturbance of the public peace, shall
unlawfully and with force demolish,pulldown or destroy,
or begin to demolisb, pull down or destroy any place of
religious worship, or any dwelling-house, or house, build-
ing or erection used in carrying on any lawful trade, busi-
ness or manufacture or any branch thereof, or any
machinery, fixed or moveable prepared for or employed
in any manufacture or branch thereof, or any steam or
other engine for sinking or working any mine or building
or erection used in conducting the business of sucb mine,
or any bridge, rail or waggon way, for conducting mine-
rals from any mine, or demolish, break in pieces, sink o
destroy any ship or vessel or the furniture, apparel or
cargo thereof, shall be punisbed by imprisonment in the
Penitentiary for not less than three years.

XIX. Whosoever shall forcibly and violently, or in
such manner and under such circumstances as are calcu.
lated to strike terror and alarm into others, make entry
into or unlawfully detain possession of any dwelling-
house, land or tenement, or take any moveable thing,
being in the lawful possession or custody of any other
person, shall be punished by imprisonment for not less
than one year.

XX. If any persons to ihe number of twelve or more,
being unlawfully, riotously or tumultuously assembled to
the disturbance of the public peace, shall not imme-
diately disperse and peaceably depart to their own habi-
tations or lawful business upon proclamation or order to
that effect made by any Sheriff, or by the Mayor or other
chief executive offieer of any District, County or Munici-
pality, or of any City, Town or Village, or by any Magis-
trate or Police Magistrate there being where such assem-
bly shall be, shall be punished by imprisonment for not
less than one year with bard labour or the first offence,
and by imprisonment in the Penitentiary for not less than
three years, for each subsequent offence.

XXI. Any Mayor, Magistrate or Sheriff aforesaid,
having notice of any riot or unlawful assembly in the
County, City, Town or place in which he lives, and
refusing or neglecting immediately ta proceed to the place



or such assembly, or as near thereto as he can with safety,
and refusing or neglecting to make proclamation afore-
said, which shall be in the manner and form following, or
to exercise the authority with which he is invested for
suppressing such assembly, and arresting and securing
the offenders, shall be punished by a fine of not less than
fifty pounds currency, or imprisonment for not less than
six months, or both, at the discretion of the Court trying
the offence.

XXII. The order and form of such proclamation shall
be as follows:-The person making the same shall, with
a loud voice, command or cause to be commanded silence
while proclamation is making, and immediately tbereafter
shall openly and with a loud voice make proclamation in
the words or to the effect following :-" The Queen con-
"mands all persons here assenbled immediately to dis-

perse themselves and peaceably to depart to their homes
"or lawful business, under the penalty of law against
"unlawful assemblies. God save the Queen."

XXIII. Whosoever shall forcibly oppose or hurt, or in
any manner hinder or obstruct sucli person from making
or attempting to make such proclamation, whereby it
shall not be made, shall be punished by imprisonment in
the Penitentiary for not less than three years.

XXIV. Persons presentat a riot, rout or unlawful assem-
bly and promoting the saie, or aiding therein or abetting,
encouraging or countenancing the parties concerned
therein, by words, signs, acts or otherwise, are themselves
parties thereto and principals therein; but where their
being or remaining present, is not of itself, under the
particular circumstances, an aiding in or a promoting of
the same, or an abetting, encouraging or countenancing
of those concerned therein, and they take and have taken
directly or indirectly no part, and have and have had,
directly or indirectly, no concern with the same, or in
instigating or promoting the same or abetting, encourag-
ing or countenancing those concerned therein, and have
not been ordered to depart, their being so present does
not render them chargeable with the offence.

IL Camp. 358.

XXV. Every person present in an unlawful assembly
is presumed to have notice of an order given by lawful
authority in lawful manner for the same to disperse.

XXVI. If the persons so riotously assembled and com-
manded to disperse, do not immediately disperse, such
Sheriff, Mayor or any two Magistrates aforesaid may

command the aid of a suflicient number of persons, and
may proceed in such manner as in their judgment is ne-
cessary, to disperse the assembly and arrest the offenders.



XXVH. Any person lawfully commanded to render bis
assistance in suppressing a riot, and refusing or wilfully
neglecting to render the same, shall be punished by im-
prisonment in a common gaol, for not less than three
nonths, or a fine of not less than twenty pounds, currency.

XXVIII. Whensoever the civil power shall be unable
to put down and disperse such riotous or unlawful assem
bly and the fact is made to appear by such person autho-
rized to make proclamation as aforesaid to the command-
ding officer of the military force in the District, County
or place where such assembly is, the officer shall order
his command or any part of it, (describingthe kind and
nurnber of troops,) to appear at a specified time and place
to aid the civil authorities in suppressing violence and
enforcing the law.

XXIX. The commanding officer, to whom the notice
is given, must forthwith act thereon; and the troops re-
quired must appear at the time and place appointed,
armed and equipped with sufficient ammunition.

XXX. When an armed force is called out for the pur-
pose of suppressing such unlawful assembly, it must obey
the orders in relation thereto, of the persons requiring
such military assistance.

XXXI. The commanding officer must act entirely on
the defensive, not suffering his men to fire, and permit-
ting them to use their edged or pointed weapons only,
to repel actual violence, except in one of the following
cases:

1. If an attack be made on any one of the troops, by
which his life is in danger, or if an attempt be made to
disarm him, which he cannot otherwise avoid, he may
defend himself by discharging bis fire-arms:

2. If a general attack be made by the rioters upon the
troops with fire-arms, missiles or other weapons, by which
their lives are indiscriminately put in danger, the com-
manding officer may order the troops to fire.

3. If the troops cannot be placed between the rioters
and the persans or property apparently intended to be
atacked, and the unlawful purpose of the riot be per-
severed in by means evidently dangerous to the lives or
property of others, although no attack be made on the
troops themselves, the Sheriff, Mayor or Magistrates, or
any two of them, may direct the commanding officer to
disperse the rioters; which he is authorized to do by or-
dering the troops to fire upon them, or by such other
means as he may think effectual.



The troops must not be brought up to the place,
until after the magistrate or other officer bas proclaimed
the office which he holds, and ordered the assembly to
disperse.

Every endeavour must be used, both by the magistrate3
and civil officers, and by the officer commanding the
troops, which can be made consistently with the preser-
vation of life, to induce or force the rioters to disperse,
before an attack is made upon them by which their lives
may be endangered.

XXX II. When the Governor is satisfied that the execu-
tion of civil or criminal process lias been forcibly resisted
in any District, County, City or Town, by bodies of men,
or that combinations to resist the execution of process by
force, exist therein, and that the civil power bas been
exerted and is unable to sustain the due execution of the
law, he may by proclamation to be published in the
Oficial Ga-cue, and in such papers in the District or
County as he may direct, declare the same to be in a
state of insurrection, and may order into the service of
the Government such number and description of volun-
teer companies, or other nilitia of the Province, as he
may deem necessary, to serve for such term, and under
the command of such officer or officers as he may direct.

XXXIII. The Governor may, when he thinks proper,
revoke the proclamation authorized by the last section, or
declare that it shall cease, at the time and in the manner
directed by him.

XXXIV. Whosoever shall, after the publication of the
said last proclamation, resist or aid in resisting the exe-
cution of process in a District, County, City or Town
declared to be in a state of insurrection, or aid or attempt
the rescue orescape of another from lawful custody or
confinement, or resist or aid in resisting a force ordered
out by the Governor to quell or suppress an insurrection,
is guilty of a felony and s punishable by imprisonment in
the Provincial Penitentiary for not less than five years.

XXXV. An affray is the fighting in a public place of
two or more persons, to the terror or alarmi of the public.

Deac. 26; s Inst. 158; 4 Blck. CoM. 344; 2 HawL .
6.5, s. s.

XXXVI. The carrying openly of offensive weapons in
any public place, to the terror or alarm of the public,
shall he deemed an affray.

1. An affray having a direct tendency to some high
crime or misdemeanour, or tending to interfere with and
disturb the course of legislation, or the administration or



execution of the laws, or with the legal rights privileges
and franchises of others, is an aggravated affray.

2. So an affray in the presence of the Governor and
Council, either of the branches of the Legislature of this
Province or of a Court of Justice, while either is in
Session, or in a church or chapel during a religious
service, is an aggravated affray.

I Hawk. c. 21, s. 6, ro; 2 lawk.'c. 65, s. 23.

3. So also fighting with offensive weapons, to the
terror of the public, is an aggravated affray.

2 HawLc.63, s. 21 1 Ress. 389, notc A.

XXXVII. Mere quarrelsome words, vhere there is no
substantial ground of terror to the people, do not amount
to an affray; but if, by reason of the parties being armed
or.other apparent imminent violence, there be good cause
of terror to the people, it is an affray, though there may
be no actual violence.

2 lawk. c. 63, a. 2, 4.

XXXVIII. Whoever is guilty of being a party con-
cerned in an aggravated affray, shall be punished by
inprisonment in a common gaol for not less than one
year, and a fine of not less tian ten pounds.

2. Whoever is guilty of being a party concerned in an
affray, the same not beiag an aggravated affray, shall be
punished by imprisonment in a common gaol for not less
than- three months, and a fine of not less than five pounds.

XXXIX. Whosoever shall knowingly. send, deliver or
utter any letter or writing with or without any name ·or
signature subscribed thereo or with a fictitious name or
signature, threatening to kill or murder any otber person
or to burn or destroy any dwelling bouse or other build-
ing, or any rick or stack of grain, hay or straw or other
agricultural produce, shallbe punished by imprisonment
for not less than two years, with bard labour.

XL. Every species of prting with, placing or exposing
of such letter or writing, with the intent that the same
may bé carried to or otherwise sent or corne into the
possession of the person for whom it is intended is a
sending thereof within the meaningof the last preceding
article.



CHAPTER VIf.

OFFENCES iN RESPECT TO TH E
CU1RENT COIN.

1. Coin is Gold or Silver, current in the Provinrr.
2, a. Counterfeiting.

4,5 .Uttering.
7. Uncurrent Gold and Silver Coin.
8. Having materials to countcrfrit.
9. Being in confederacy with cuuntcrfeiter.

10. Degrees of crime.
1l. Previous conviction.
12. Punishment.
la. Forging die for gold platr, &c.

I. Coin, as used in this chapter, includes only gold or
silver money, or money of which gold or silver, or both,
are the principal constituent parts, current, by .law or
usage, in this Province.

Il. The counterfeiting of coin within the meaning of
the provisions of this Cbapter is

1. The falsely making or assisting in the making
of a resemblance of coin current in this Province, of les%
intrinsic value than the genuine .coin of which it is a
resemblance, with the intent that the same shall be uttered
in this Province ns and for such genuine coin,

2. The falsely impairing, diminisbing or lightening
coin, by chipping, filing, boring, abrading or sweating.it,
or otherwise taking away a partof uny true and gennne
coin and substituting a metal or substance of less intrinsic:
value in place of the part so taken away, or withbut such
substitution,'with intent that the sàme, so diminished 'in
quantity or·intrinsic value, shall theréupon be uttered as
and for true and genuine coin of legal or custbmarv vahie,

3. The falsely adding to true and genuine coin any metal
or substance, so as to make it a resemblance of coin of
greater -intrinsic value tliù«* It' really and intrinsicàlly-is;
when·so added to, with the intent that it shalr therefore
be uttered inthîs Province- as and for the truc and
genuine coin ctrrent by law or isage, of which if is,
when -so added 'to, a resenblance,

.1. The falsely washing, colouring or otherwise
changing the appearance of truc and genuine coin, so as
to make it a resemblance of a coin of greater intrinsic
value than it really has, with the intent that it shall there-
upon be uttered in tbis Province as and for coin of such
greater intrinsic value, and lastly



HI. The falsely gilding or silvering, or vashing, colour-
ing or casing over with any materials capable of producing
the colour of gold or silver as follows,

1. Of any coin resembling or apparently resembling or
passing for any gold or silver coin current in this Province;

2. Of any piece of silver or copper,or of coarse gold.or
coarse silrer, or of any metal or mixture of mietals respec-
tively, being of a fit size or. fgure to be. coined,.and with
intent iat he samé shal be coined into.false and coun-
terfeit coin .esembling or apparently resembling or pass-
mg for any gold or silver com current in tis Provkce;

3. Of any of the current silver coin, or filing or in any
manner alterlag such coin wIth intent to mnake the saine
resemble or pass for any of the gold coin current in this
Province; or

4. Of any of the current. copper coin, or filing or in
any manier altering such coin.

IV. The buying, selling, receiving ôr putting' off or
offering to buy, seli, receive or put off any such false or
counterfeit gold or sil.ver coin, at or for a lower rate.or
value than the saie by its denominatiori imports or vas
coined or counterfeited for, is uttering the sane.

V. The importing into the Province from without the
Province any fatse or counterfeit coin resepibling or
apparently.intended (o resbmble or pas,for any o- the
current coin, knowing the same to be false or counterfeit,
is uttering the same.

VL The faisely putting counterfeit coip, whaether
curreht or not, or whet(aer j be the coin of (l9e realmi.or
of a foreign country, into circulation; puttingit off, passing
it or tendering it or offering to pass it as being true and
genuihe or nidnirag th-erein, knowing the same to .be.coun-
terwiit, is uiteiing the same; so also ie selling, pmaáI
délivec of'or parting with counterfeit coin as such..with
the -it ntion i tht t same sball be or wlih sufficient
grounf to believe that the same will be thereupon pased,
tendered or offered to be passed as truc and genuine, is
uttering the same.

VII. The fbregoing setians shall appl- in every par-
ticular and. erovision tb gold and silver coin not current,
iif this Province by law, but brought in for circulation
therein.

VIII. The knowingly casting, stampings en$raving,
miting or mcnding, or knowingly haypnf i his possession
any mould, pattern, die, puncheon, engine, press or other



tool, instrument, machine or apparatus adapted and
designed for counterfeiting coin, with intent to use or
employ the same or cause or permit the saine to be used
or employed for counterfeiting coin.

IX. Being in confederacy vith the counterreiter is,
within the meaning of this Chapter, the having a tacit or
express agreement, mutual understanding, co-operation or
communication with him, -touching the counterfeiting of
coin or uttering thereof, whether such agreement, under-
standing, co-operation or communication be directly and
immediately with him or indirectly through or by some
intermediate person or means, and whether the counter-
feiter reside or the counterfeiting be done, within or
without the Province, provided such agreement, under-
standing, co-operation or communication with the coun-
terfeiter, Le not such as to render such other party there-
to indictable in this Province, as a principal in or an
accessory before the fact to the counterfeiting.

X.-1. Whoever utters counterfeit coin, being in con-
federacy with the counterfeiters, is guilty of an offence
in respect to the current coin, in the first degree.

2. Whoever counterfeits coin whether current or not
current, is guilty of such offence in the second degree.

3. Whoever, having in bis possession or subject to bis
control and disposition thereof, three or more piecesofsuch
counterfeit coin, having received or obtained the*control
and disposition of the sane, knoiving the same to be
counterfeit, utters one or more thereof, is guilty of such
offence in the second degree.

4. Whoever utters counterfeit coin, whether current or
not current, having received the sanme as counterfeit, is
guilty ofsuch offence in the third degree.

5. Whoever bas in his possession or subject to his
control and disposition, three or more pieces of*,such
counterfeit coin, received by him, or having become
subject to his control and disposition as and kn'owing
them tobe counterfeit, with the intent to utter the same
as true and genuitie, is guilty of such offence in the
fourth'degree.

6. Whoever utters counterfeit coin knowing the ;same
to be such, having received the same -in good faith as
truc and genuine, upon legal and valid consideration or
for a legal purpose, is guilty of such offence in thé fifth
degree.

7. Whoever is guilty of any of the offe'nces menitioned
in the eighth section is guilty of such offence in thé sixth
degree.



XI. Whoever, having been once convicted of any of
the offences above provided against in this Chapter, shall
thereafter be convicted of the same or any other of said
offences, shall be subject to an additional punishment not
exceeding one half of the maximum of punishment for
such subsequent offence.

XII.-I. Whoever is guilty of this offence in the first
degreee, shall be punished by imprisonment in the Peni-
tentiary for life.

2. Whoever is guilty of such offence in the second
degree, shall be punished by such imprisonment for not
less than ten years.

3. Whoever is guilty of this offence in the third degree'
shall be punished by such imprisonment for not less than
three years.

4. The punishment of this offence in the fourth degree,
shall be imprisonment for not less than three years.

5. The punishment of this offence in the fifth degree,
shall be imprisonment for not less than two years.

6. The punishment of this offence in the sixth degree,
shall be imprisonment for not less than one year.

XIII.-1. The forging.of any die, or'knowingly'uttering
the same, whiclif hal1 have been provided or used by any
company of goldsmiths in the United Kingdom or by any
marker or worker of gold or silver plate respectively; for
marking gold or silver vares, in pursuance·of any Act of
the Imperial Parliament; or

2. The marking with such forged die of any suchwares,
or uttering, exposing to sale, or exporting out of this
Province any such ware, knowing the same to be so
marked; or

3. The forging or by any means whatsoever producing
an imitation of or uttering, knoving the same to be forged
or an imitation, any mark of any die so provided or used;
or

4. The transposing or removing of any mark of any
such last mentioned die from any ware'of gold or silver
to any other ware of gold or silver, or of base metal; or

5. The uttering of any such mark, kmowing the same
to have been transposed or removed.; or

6. The having in his possession, without lawful excuse,
the proof whereof shall lie on the party accused, of any
such forged die, or any ware of gold or silver or base



metal,. having thereon the mark of any such forgedie,
or any such'forged mark or imitation thereof, or any mark

.so transposed :or removed, knowing the same .to bave
been forged, imitated, marked, transposed or removed; or

7. The cutting or severing -from any ware of gold or
silver any mark of any such die, with intent that it be
placed upon or afdixed to any other ware of gold or silver
or base metal, or the placing 'upon, joining or affizing the
same, so cut and severed, to or upon any wares of gold
or silver or base metal; or

8. The üsing, with intent to defraud àny other persof,
of any genuine die which shall have been-so piòvided-or
used, shall, be severally punished by imprisonment in the
Penitentiary for not less than three years.

The following terms, used in the last preceding article,
shall be deemed to mean as is hereinafter mentioned in
this article, that is io say:

The ternis "base metat" shall be d emedto mean any
metal whatsoever Cther than gold or sver of the respec.
tive standards required by law.

The term "ie" shall bé deemed to mean apy die,
plate, tool or other instrument, whereby any mark can or
shall be made upon any metal whatsoever, or any part of
any such mstrument.

TlÈe teim "mark" shall be deemed to mean.any imark,
stamp or impression of and made with .anydie, orpro-
duced by any other means upon any thig whatsocver;
and

The term " ware". shall be deeneý, to mean any
vessel, article or manufacture of metal whatsoever.,



CHAPTER VIII.

OFFENCES RELATING. TO .TIE .PUBLIC
PROPEIRTY,. REVENUE. AN) *,UNDS..

SZCTIOr I.

OFFENCES .RELATING TO PUBLIC CHAT-
TELS, FORMS AND SECURITZES.

1. Embezzlement by Public Oicers. .
2. False statement of moneys recived by ofilcers, &c.
3. Falsifying securitice, &c.
4. Forgery, transfer for stock, &c.

1. Any officer or person being entrusted by.virtue of,
is employment with the receipt, custody, mana.genent

or control of any publie movable thing, or any -puîblic
movable property in this Province, Who shall.appropriate
the same or any part thereof, or in any manner fraudulently
apply or dispose of the same to bis own use or benefit
or for any purpose whatsoever except for the public
ýerrice, shall be guilty of embezzlement.

II. Any officer or person, being a collector, receiver
or otberwise intrusted with--the receipt, custody or
management of public money or securities,.- who sha
howingly and wilfully make any false ,entry or statemept>r alter any word or figure in any.boolks:.of accountor
>ter books or documents' in which..the .public aiccounts
>r entries are ·made .and kept, or shall. wilfu1ly,fµrnish
ny false statement or return of thé sums. c.ollected .by

iim or entrusted to his care, or of the. balance of. suchnoney in bis hands or under. bis control, shaL be guilty
>f embezzlenent, and shall, in addition to the punish-
nent for embezzlement for ever be incapýble .f holding
3r enjoying office undet- the Crdwn..

Ill. Any person being a clerlr, officer or servant or
Aer person employed or intrusted in any departmnent of
he public service mipérial or oroviiEial,in tïis Prvince,
7ho shall with intent to defraud Her Mlajesty, or any
)ther person, knowingly make out of deliver any warrant,
>rder for the payment of money,.chech,.debenture.oi other
ublic effects or securitieg, for a greate ..or lers amount,
r any greater or îess amount in money, banh bills or

Ater equivaleît- for money than.the person on whosç
;ehalf the same shall be made out or paid is entitled to,r shail make out and deliver the same to a person flot
atitled to receive the same,. shall. be. punished by im-
'sonment in the Penitentiary for not less .than .threeears and be forever therejfterunable to bold any ofice or

,lace of profit under the Crovin.



IV. The false and fraudulent forging, with intent to
defraud Her Majesty or any other person, of any transfer
or acceptance of any property, share or interest in any
stock, annuity or public fund, or of or in the capital stock
of any body corporate, company or society which now
is or hereafter may be established by charter or Act of
Parliament, or of any assignment, transfer or power of
attorney or other authority to assign or transfer such
stock, annuity or public fund, or any dividend or interest
arising or payable thereout or therefrom, shall be forgery
and subject to the punishment thereof as hereinafter
mentioned.

SEc'fioN IL

OFFENCES RELATING TO VESSELS OF WAR,
PUBLIC STORES, AND OTHER PLACES OF
DEPOSIT.

1. Destroying Ships, Buildings, &c.
2. Stealing public Storco.
3. Being found in possession &c. without warrant.
4. Wilfully obliterating mnarkm.

I. The maliciously setting on fire or burning or other.
wise destroying any of Her Majesty's ships or vessels of
war, whether on float or building or begun to be building,
or any of Her Majesty's buildings or erections for the
use of Her military, naval or victualling stores or other
ammunition of war, or any place where such stores or
ammunition are kept, shall be punished with imprison.
ment in the Penitentiary ior life.

Il. The stealing or embezzling of any of such military,
naval or victualling stores shall be punished by such im.
prisonment for not less than five years.

Ill. The being found in possession or the concealing
of any of such military or naval or victualling stores,
whether the same are in an unconverted state or new7,
without baving certificate therefor under the hand of
some one of Her Majesty's Storekeepers of such stores,
or without showing that they were openly purchased at
public sale thereof, shall be punished by imprisonment
for not less than six months and the forfeiture of such
stores.

IV. The wilfully and fraudulently beating out, tahing
out, cutting out, defacing, obliterating or erasing rholly
or in part, any public or government mark upon the
stores aforesaid denoting the public property, for the



purpose of concealing the public property in such stores,
shall be punished by imprisonment for not less than one
year.

SECTIoN 1I.

OFFENCES IN RELATION TO THE REVENUE
AND THE CUSTOMS AND TO SMUGGLING.

1. Waste or Embezzlement by officer.
2. Falsifying or omitting to render accounts.
2. Smuggling.
4. Assembing to obstruct officer.
5. Assembling and aiding s-eggrmg.

1. Any ofJker of the Customs or Revenue shall by
or thro.gnh any wilful misconduct make any embezzle-
ment, waste, spoil or destruction of or in any goods or
imerchandize warehoused in warehouses under the author-
ity of any law for such warehousing in this Province, he
shall be punished by imprisonment in the Peniteptiary for
three years.

Il. Any collector, receiver, or other person, entrusted
with the collection, receipt, custody or mangement of
the public revenue or any part thereof, who shall neglect or
omit to keep and render his accounts in such manner and
form as shall be directed by the Government or the chief
officer of the particular Department of the officer ac-
countable as aforesaid, or shall knowingly furnish or ren-
der false accounts of or relating to such reyenue, collect-
ed or received by him, or to be collected or received by
him, or entrusted to his care and custody, or of any ba-
ance thereof, shall be punished by imprisonment in the
Penitentiary for three years, and be thereafter incapable of
holding any office of honour or trust under he Crown.

III. The knowingly and wilfully, with intent to defraud
the revenue of this Province, smuggling or clendestinely
introducing into this Province of any goods subject to dut,
without paying or accounting for such duty, or the making,
passing, or attempting to pass through the Custom House
any false, forged or fraudulent invoice, or in any vay at.
tempting to defraud the revenue by evading the paymént
of the duty or any part thereof on any goods, or the aid-
ing or abetting in any of such offences, shall be punisha-
ble, in addition to any other penalty or forfeiture to which
such officer shall be liable, by imprisonment for any term
not exceeding one year, or a fine not exceedingfifty
pounds, or both, in the discretion of the Court before
which the conviction shall he had.

g2l



IV. The nssaulting or forcibly obstructing or resisting
of any officer or person employed in the collection or
protection of any part of the public revenue, or for the pre-
vention of smuggling, or of any person aiding or assist-
ing him therein, whilst in the due execution of bis office
or duty, shall be punished by imprisonment for not less
than one year, ani upon conviction of three or more such
offences, then by imprisonment in the Penitentiary for not
less than three years.

V. The assembling of thrce or more persons, whether
armed or not, in order to aid and assist in the illegal land-
ing, removing or carryitg away of any prohibiîted goods, or
of any goods fiable to duties upon which such duties
have not been paid or secured, or in rescuing such goods
after seizure thereof from the officer or person authorised
to make such seizure, or from the place where the same
shall have been lodged by him, or in rescuing any per-
son apprehended for any offence relating to the Customs,
or in resisting or obstructing the op rehension of such
last person, shal, in each such case, be punished by im-
prisonment for not less thon one year.

VI. And if three or more such persons be armed and
shall be so aiding or assisting, they shall be punished by
imprisonment for not less than two years.

CHAPT'ER IX.

OFFENCES AGAINST THE LAW OF
MARRIAGE.

SCTIo> 1.

B3IGAMY.

Whensoever any person, being married, shall mnarry
any other person during the life of the former husband or
wife, whether the firsi marringe shall have taken place
in this Province or elsewhere, such person is guilty of
Bigamy.

Any second marriage contracted out of this Pro-
vince, by any ather than a subject of Her Majesty, resi-
dent in this Province and lcaving the sume with intent to
commit the offence, is not BigUmy.

Any person marrying a second time, whose hus-
band or wife shall have been continually absent from such
person for the space of seven years then last past, and
shall not have been known by such person to be liv1ing
within that tine, is not guilty of Bigamy, nor



Aay person, who, at the time of such second marriage,
shall have been divorced from the bond of the first mar-
ringe, nor any person whose former marriage shal have
been declared void by the sentence of any Court of com-
petent jurisdiction.

ln case of a divorce from the bond of marnage, the
guilty party on account of whose crime or misconduct the
divorce is had, is still a married person, within the mean-
ing of the first section, notwithstanding such divorce.

The punishment of this offence shall be imprisonment
in the Penitentiary for any term not less tha three years.

INCEST.

Persons within the degrees of consanguinity or affinity,
withiin which marriage is prohibited by law, who inter-
rnarry with each other or commit an act of sexual inter-
course with each other shall be punished by imprisonment
in the Penitentiary for not more than three years.

CHAPTER X

OFFENCES R!ELATING TO PUBLIC RE-
CORDS AND REGISTERS.

i. Foeging Sigatures and Regl«*r of utha, &C.
l. Foegin copica of Baghtera, &c.
a. W111 desrucion of »ae.

1. The wilfully inserting or permihting to be inserted in
any public register or record, or in any register of births,
baptisms, marriages, deaths or burials required by law to
be made or kept, or in any certified copy thereof any
false entry of any matter relating to those registers, or the
forging of any entry or certified copy of any entry in any
such register, or the fraudulent altering of any certified
copy, or the certifying of any writing to be a copy of any
such enry knowing such entry to be forged or to be
false in any part thereof, shail be punished by imprison-
ment for not less than twdle months.

IL The wilfully making for the purpose o(being inserted
in any such register, of any false statement touching any
of the particulars required to be inserted in such Regis-
ters, shall be punished by imprisonment for not less than
six months.



H1. The wilfully destroying, defacing or injuring, or
permitting the saine, of any stich register or record, or
any certified copy thereof, or any part or certified copy
of nny part of any such register or record, shall be pun-
shed by imprisonnent for not less than six months.

CHAPTER Xi.

OFFENCES AGAINST PUBLIC MORALS
AND DECENCY.

p. pen inwtnea

4.Diaordiertl huna.
5. Opcning iuses of entertiinnent on Hunday, &e.

7. Whni 19 a contenon gaming house.
8. Who he4 to bc mater of disrderly honse.
9. D>runkntwrA.

I. The malicinusly publishing of any libel expressing
or signifying ainy obscene or immoral matter, or meaning
or tending to deprave or corrupt the publie morals, and

Il. The importing, printing, publishing, selling, offer-
ing for sale, putting into circulation, distributing, lending,
exhibiting publicly or introducing into any family, school
or place of education, any pamphlet, sheet or other thing
containing obscene language, obscene prints, figures,
descriptions or representations, nanifestly tending to the
corruption of tbe inorals of youth or of morals generally;
or buying, procuring, receiving or having in possession
any such book, pamphlet, sheet or other thing, with in-
tent to sell, circulate, distribute, lend or exhibit the same,
or to introduce the sane into any family, school or place
of education, shall in each such case be punished by im-
prisonment for not less thani hceke months with hard
labo.Ur.

I1. The being guilty of any open lewdness or inde-
cency in any public choroughfare or other place of public
resort, or at any window or place where such offence may
be openly seen, and

IV. The keeping of any common gaming house, bawdy
house or other disorderly house, room or plice, shal in
each suchi case bo punished by imprisoninent for not less
than six moufmis with liard labour.

V. Any house, room or coher place which shail be
opened or used for public entertainment or amusement,



or for publicly debating on any subject whatever upon
any part of the Lord's Day called Sunday, and to which
admission shall be obtained by payment of moncy or
tickets sold for money, shall be deemedadisorderly bouse
or place.

VL-1. Setting up, managing or drawing, or otherwise
pronoting any lottery, not authorized by law, for money
or other thinç, or disposing of or promoting the dispos-
ing of any thmng of value by way of lottery, or aiding in
eilher of the said offences: or

2. Writing, printing, vending or having in possession
with intent, for one's self or another, to sell or offer to
sell, negotiate, exchange or dispose of any ticket, share
of a ticket, writing, certificate, bill, token or device pur-
porting or intended to entitle the holder, bearer or any
other person to any prize or any share of or interest in
nny prize to be drawn at such lottery, whether the same
be set up in or out of this Province, or aiding, assisting
in or promoting any of the offences aforesaid, by printing,
writing or otherwise: or

0 & 1 Wil 111. rI c. 17; 42 Geo lt, c. 119.

3. The knowingly mahking, selling or having witb intent
to sell, exchange or negociate, or the knowingly attempt-
ing to sell, exchange or negociate, or the knowingly aid-
ing by printing, writing or otherwise, in making or selling
or attempting to sell, exchange or negociate such lottery
ticket or share thereof or such writing, certificate, bill,
token or other device, or the receiving any money or
other thing of value for any such ticket or shiare, or for
any such writing, certificate, bil, token or other device,-
$hall be saverally punished by imprisonment for nôt less
(han twelte months.

VII A common gaming bouse is a house or place kept
or used for playing therein any unlawfut gameor fordraw-
ing nuy lottery, or where a bank is-kept by cue or more
players exclusively of the others, or the chances of the
game played therein are not alike favourable -to all the
players, ncluding the banker or manager of the game
against whom the others stake, play or bet.

VIII. Anyperson who shal appear, or act or behave
himself or herself as master or mistress, or as the person
having the care or management of any gaming house,
bawdy bouse -or other disorderlybouse, roomo or place,
shal be deemed the keeperthereof and liable-to bepro-
secuted and punished as such, notwithstanding h'e-orshe
shahl not in tact be the sole owneror keepert hereof.

The punishment of the offencesevermily-contained in
the Ist, 2nd, 3rd and 4th Articles, shillbe imprisonment



for not more than ltwo years, and fine not exceeding
pounds.

For the offences severally contained in the 5th and 6th
Articles, such imprisonnient for not less than six months
with lard labour.

IX. Whoever is guilty of drunkenness by the voluntary
use of spirituous liquors, shall on the first conviction
thereof, be punished by a fine of ten shillings, or in failure
of payment, one weck's imprisonment in the common gaol.

And for ench subsequent offence thie punishment shall
be doubled, until the fine reach forty shillings or one
month's imprisonment, after which the punishment shall
be three months' imprisonment with hard labour.

The prosecution for this offence must be commenced
within two days after its commission.

Cl[APTERt XII.

OFFENCES AGAINST PUBLIC IHEALTH.

I. Officeri offendirg agpn Quanntinc L4 w.
2.Quitting VeWSl without iîcence.

3. Expoure of infected perfona.
4. SeUIng unwho1eaeom pevisne.

I. Whosoever, whose duty it is to exceute any order
made or to be made in tis Province, concerning quaran-
tine in the said Province, by virtue of any law in force
thercin, or to see the same Ïput in execution, shail desert
from his said duty, or knowngly or willingly permit any
infraction of such order by any person or vessel, or in
regard to any goods on board of such vessel, or shahl give a
false certificate of the performance of such quarantine,
shali be punished by imprisonment for not less than one
year, and fine of not less than pounds.

II. Any seaman or passenger arriving in this Province
in any vessel liable to perform quaranitine, and on
board of which any infectious disease or distemper shal!
then have appeared, whîo shall in thia Province quit or
leave such vessel with intent to go on shore in this Pro-
vince, without licence therefor and contrary to any order
aforesaid in that respect, shall be puinished by imprison-
ment with lard labour for not less than six months.

Ill. Whosoever shall maliciously expose himself or any
other person, whilst labouring under any infectious or



contagious diseuse, in any public thoroughfare or other
place Of public resort, and

IV. Whosoever shall knowingly seil or supply on any
contract of sale, or expose te sale, as for the food of mnan,
any putrid meut or other noxious or unwholesome food
or provisions, shall severally be punished by imprison-
ment with hard labour for not less than three months.

CHAPTER Xiii.

COMMON NUISANCE.

2, 3. Ensentials o ofrence.
4, 5, 0, 7, 8, 9, 10. Naiancoa.

11. Causing groundleas fcar not a commoO nuisance.
12. Nulaine not excuaed Iy reaon or COMpensatory publie

advanuge.
13. Public-what?
14. Fow individuate outiering.
15, 1. Punishrneuf.

1. The endangering of the publie personal safety by
any unlawful act or omission, or the domng, causing, occa-
sioning, promoting, maintaining or continuing of what is
noisome and offensive, or annoying and vexations, or
manifestly hurtful te the public, or i.uring or annoying,
or tending te injure or annoy the publie in the enjoyment
of any public right or privîlege, or causing directly, or
manifestly tending te cause any public calamity, mischief
or disorder or any common injury, damage, inconvenience
ûr annoyance to the public, in respect of their habitations,
personal safety, health, comfort or property, the same
being vithout nuthority or justification by law, is the
offence of common nuisance.

PeakE. , 9,9-21 tuu. 428; 2 Iawk P. C. c.75,s. 10;
. Du. Abr. Nui,anco; 2 IoL Abr. 139 Cro. Car.

lo; 2 L ulRaym. I1d3; 2 Sir. 0 41Ad.& E.822;
SC. & P. 292 ; 7 East 1 Do 3 Carnp. 22: Itues. 17,
8, 458, 431, 28, 38,89 ; 4 L a & 73, 272. S Ch. Cr.
. 36., 64., 7; 2 &r. 107, eM. Just. Nulsance ; 2

Str. T04 1 2 CaMp. 89 ; 2 ïlkrr. 1232 . East p. c. 209 g
4 M. C. 107.8 I Oum. Just. Eaves Dropea I Burr.
33, 1 Dent. 640.

Il. It is not essentinl that such unlawful act or oxission
should be to the general injury of all Her Maje.sty's sub-
jctc ; it is -uicient if it injure or prejudico a cla only
of those subjects.

HII. Nuisance, on the ground of its being troublesome,
hurtful or prejudicial to others, must be substantially hurt-
ful or prejudicial te them, or be substantially prejudicial



t0 them iii the enjoyrncnt of thoir liCe, property, righis
or privîlege., anti whether uoth ivnei annoyance
or prejudice is of such degrec, is a question of' fact.

MV Tite uitlawvfully iiijuring or danîaging of' imn buiki-

Ing, erection, or %vork ivhatsoevcr, or anay orlier malter or
ulîing Nvhatïoevcr, naturail or arfificial lawfitilTy used or
enjoycd, hy or being or intendcd t0 bc a satoIguard or
protectionI 10 thc public, or =1e oin of any net wberoby
the pulic arc tiiiawvfuhly ind.r.d or prevciîtcd from or
obstructed in the issing or enjoying of such inattrs and
things, or whcereby the use or iijoymiient of' asy of such
matters or thîùîgs, or of any right, privilege or Aviantage
thereunto a ppertainîng, i unlawful Iy clintinLihed ini value
or rciidered less ý4arte, Secure or Cozîvcnicîît, shail he a

V. The usilavîully ornitting t0 construet, niake, repair,
prvnor remove, injury or danmage to or obstruction of

ayiy or the atters or tthîngs iuentioned in ffic previous
article cortrary to the duîy of the ofTender in ilit behaif,
botwever subject thereto, whereby the public me~ or en-
joyment of' Ïuch maiters and thirugs is hindered or pre-
vented or diminhcd in value, or renclcred Iess safé,
sec ure or convenient, uînless %viiere the caforcement of
stuch dt y h oflieîcwse specsihy and exclusively providcd
for, shai Ibo deemcd -a ù a common snisance, provided
tiat lie lersozi under the age oflverîy-one ycars or under
the gurdish1 > or tutelage of' ânother, sA h bu criminally
subject to dir. responsibisiy of sgch net or omission la
the prececdhtg articles meznotded.

VI. The iiat(mly obstructin& or cousing inju.ry, an-
noyance or incouwcnience to the publie, usiîng ny1 Il.
w8ye or tborOUg1JUre, or freqjuenîui g ilnyruarkets or citer
P1aucus of liublic resort, la respect of their m'eor enjoy-
muent or the nae, shlm tee a commun nuisutce.

20 4p2O~ a p2I' R40 2 EgtaIL t4e7

Arensornble Use of Such, highiway, tlioroughthre, Mar-~
ktor place as such, îs net ana indictablà nuisance.

nu".~ ffl ; 2 110L Abe. I1I1; ý *1 àwk. P. C. Vti . 4
IL atua Ad. 30, 2 e~ fiIL M

A "owra.-way is n highWay.
'2 Itoq. 0 1 . Arçchb. P. 8.1 23.

VII. Tite maliciotisly corrupîitbg or cfiling thec wnter
mild and cisjoyed by flie publie is a cotumon nuisance;.

ViII. The setting up, carr'ying on or continuing Pny
noxiOuîs. Unwholesoine or offcitdvcv trade, bunîness, occu-
Pagion, warks or process, or tuy any other noxiaus or cf-
fniiSvc =8113 îvhbtcver infecting or corrispling the air or



rendering it impure or unwholesome, or by sucli or other
imeans causing loud and continued noises, and thereby
occasioning isury or annoyance to the dwellers in the
neiglhbourhood, n respect of ilicir healhh, comfort or
convenience of living or the value of their property, isa
common nuisance.

But such trade or occupution or business shail not be a
common nuisance: ist, if it have been conducted, carried
on or exercised in good faith for the space of three cars
next before the commencement of any prosecution tiere-
for; or, 2nd, if during such space of time it has not been
carried on, conducted or exercised in a manner or to anu
extent morc detrimental or injurious than at any period
previcus to such space of time, though it may have been
greatly increased in extenit; or, 3rd, if the unnoyanco or
injury do not extend to the inhabitants of more than ton
dwelling houses ai the leasI.

IX. The causing or suffering any ferocious animal to
goai large vithout sufficient restrainit by a chain, muzzle
or otiier security for the p revention of miscbief, to de
endangerment or terror of the public, is n cornmon nui-
Sance.

X. The selling or iaving in possession vith intent to
sell, any rockets, sqtuiibs, crackers, serpents or other fire-
vorks, or the firing, letting off or playmng off the sames, or

throwing te same lighted in or near to frequented pub-
lie higliways or places of common resort or the dwelings
of others, or otierwise to the annoyance and endanger-
ing of persons, or the endangering of, or the destruction of
or injury to pro erty, s a common nuisance, except the
same are sold, hnd in possession or fired or thrown, by
license of the Mayor or any two Justices of the Pence
of the City or Town, and in -onformity with such license.

XI. Occasioning a grouitdlosa far, or nerely a slight
or inconsiderahle aninoyance or inconvenience, is not a
common nuisance.

XII. No act, being a common nuisance within the
meaning of any of the foregoing sections, shall be deemed
to be justifiable or excusable on the ground that it is pro-
ductive of some compensating public convenience or nid-
vantage.

XIII. Tho term " public," mentioned in the foregoing
articles, shall include all persons indiscriminatcly ; and a
comamon nuisance is one whereby persons indiscrimi-
natcly may be aifected, as distinguishcd from private
nuisance on01y to certain specifie individuals as such, or
la ti.r particular rights or propQ1ty.

s au. Mno a .2st ; 4 ,po
lit



XIV. Where only a few persons of many %vlo are
eqtsally exposc, are, oiving (o ileir PeculiaritY Of Icm-
penîrnent, or infirmity, annoyed by an .lct or thing, the
Same is not a common nuisance.

4Fsp. 200; -, à ru. 217.

XV. 1The offcnces contained in the 1st, 4th, 5th, 6th,
and Yîh articles itre common nuisances in the first degree
anîd shall be ptinished by imprisonmcent for flot less than
six inonis.

XVI. The offences containcil in the other articles are
commion nuisances ini the second degrec and shal) be
punishcd by imprisounnt for not more <han three months
and a fine of not less tirn pounds.

C-IAlyTER XI V.

o F F E N C E S RELATING TO TIIADE OR
COMMERCE,$ THE I)OST OFFICE, AND
PUBLIC COMMINUNICATIONS.

2. Slrmit (Ii, runmuir g ta nmn prke c(stx4-.

3.,4. t lvtnms~ ctmirc fti wimli the îlot» omre. i

O0. (tv cnonccteil wih Shippis tageas.

l l, 14 , 16 , 17, OffenctA rdniireg to wratwri>
ISO lu. Prt«Cnslnx I>nt cotnii tu mark*t 'Wlab gln,

1. wÎ,oso>ecr shh ihnone moîîîh nexi preccdîng
his hbînkru1pcy, insolvency o~r dco,,Iure, whkhcl Shal
l>e clettrîrntuet in the Manner by -any )wor sfatute

provided for %heb~d1 it act of bankrupicy,
or according to the bânknipi tai inii)rcc in
tlus P'roinuce, under the fai!se cotour u<nd ri~e3e orcar-
Milng on husmneeq andc dealings in the on linary corne of
<radé, ohtainà on credit fromn any othier pwrson uny good,!
or chattele, wblh ien: <o defraud the owaler thurèet oir
$hall wilhi:î lilch finie wîîh Such iintent, remave, conceul
ordispose of any oils or chattds so obtained, &wb3Î'tg
thn o bave been so obtiniid, ail lie puni!dîed by
impri.soimLlt, for ojiccoar.

Hl. Wtiosoever wvilh î ment to enhance the price 4'argy
goods, blhuahi ks)owinghy and frauttlett:Iy Spreid crv as
rumour, eaai bc pun(shed ini the mannr pr hddi the
prtý,etudng artice.



I1. Any officer employed by or under the Post Office
who shall contrary to his duty, open or suffer to be
opened a post letter, or shall wilfully detain or delay or
suffer to be detained. or delayed a post letter or printed
newspaper or any other printed paper, shall be punished
by imprisonment for not less than one year.

The last article does not extend to the opening,
detaining or delaying of such letter or paper returned for
want of a true direction, or of a post letter returned by
reason of the death of, or refusal to receive or pay the
postage of such letter by the person to whom it was sent,
or that he could not be found.

IV. 1. Any such officer who shall steal, or for any pur-
pose whatsoever shall einbezzle, secrete or destroy such
post letter or paper, whether it contains or not anything
the subject of theft, or

2. Shall steal out of such letter any thing the subject
of theft, or

3. Shall steal a post bag or post letter or paper there-
from, or a post letter or paper fron a post office or from
an officer of the post office, or from a mail, or shall stop a
mail with intent to rob or search the same, or

4. Shall steal or unlawfuly take away a post letter,
bag or box sent by a post office packet, or shall steal or
unlawfully take a letter or paper out of any such bag or
box or shall unlawfully open any such bag or box, or

5. Shall unlawfully receive or have in bis possession
or keeping any such letter, paper, bag or box, or any
thing the stealing, taking, embezzling or secreting whereof
is criminal, knowing the same to be so stolen, taken, em-
bezzled or secreted, and to have been sent or to have
been intended to be sent by the post,.or

6. Shall fraudulently retain or wilfully secrete or keep
or detain, or neglect or refuse to deliver up, being
required to deliver up by any officer of the post office, a
post letter or paper which ought to have been delivered
to any other person, or a post letter, bag or bon, or post
letter or paper which shall have been sent, whether the
same shall have been found ly the person secreting,
keeping or detaining or neglecting or refusing to deliver
up the same or by any other person, or

7. Shall with intent to avoid the payment of the duty of
postage forge the handwriting of any person in the
superscription of a post letter, or shall write or send by
the post a letter the superscription whereof in vhole or
in part shall be forged, knowing the rame to be forged,



with intent in either case to avoid the payment of postage,
shall in each of the cases contained in the 3rd and 4th
last preceding articles be punished by imprisònment in the
Penitentiary for not less than thrce years.

V. The writing, painting, printing, moulding, casting,
carving, engraving or stamping upon any thing made, used
or sold by one for the sole making or selling of which he
bath not obtained letters patent, the name of the patentee
thereof, without the consent in writing of the patentee or
his assignee or legal representative, or the writing, paint-
ing, printing, moulding, casting, carving, engraving or
stamping or otherwise making or affixing upon any such
thing not purchased from such patentee, assignee or repre-
sentative the words "patent," "letters patent," " by the
"Queen's patent," " patentee" or other equivalent words,
with the view or intent to imitate or counterfeit the stamp,
mark or device of the patentee, or for the purpose of
deceiving the public, shall be punished by imprisonment
for not less than three months and by fine not exceeding

fifty pounds,'or by both in the discretion of the convicting
Court.

VI. Ali patentees and their assignees of patents to be
granted, shall stamp or engrave or cause to be stamped or
engraved on each article sold or offered for sale, the date
of the patents, failing which he or they shall be punished
as in the last preceding article is provided.

VIL Whosoever being an engine driver or other ser-
vant in the employ of any Railway Company shall be
found drunk whileemployed upon the Railway, or shall
commit any offence against any of the by-laws, rules or
regulations of such Company, or shall negligently and
contrary to his duty do or omit to do any act, vhereby the
life or limb of any person passing along or being upon
the railway or the works thereof respectively, shall be or
might have been injured or endangered or whereby the
passage of any of the engines, carriages or trains shallbe
or might have been obstructed or injured, shall be pun-
ished by imprisonment for not less than one year.

VIII. Whosoever shall maliciously do or omit to do
any act with intent to endanger or tending to endanger
the personal safety of any passenger or person conveyed
in or upon any carnage or engine passing along any
railway, shall be punished by imprisonment for not less
than two years.

IX. Whosoever shall maliciously do or omit to do -ny
act with intent to obstruct or directly tending to obstruct
the lawful use of any railay, shall be punished by impri-
conment for not !ess than two years, with hard labour.



X. The altering or destroying or 'for gain or otherwise
forging, transferring or trafficking in or attempting to forge,
transfer or traffic in any register ticket of any seaman,
issued according to law, shall be punished by imprison-
ment for not more than one year.

XI. Whosoever shall unlawfully and with force
hinder any seaman from working at or exercising bis law-
ful trade, business or occupation, or shall beat, wound or
use any other violence to him, with intent to deter or
hinder him from working at or exercising the same, shall
be punished by imprisonment for not less than six months
with bard labour.

XII. Whosoever shall alter or destroy, or for gain or
otherwise forge, transfer or traffic in or attempt to forge,
transfer or traffic in any Register ticket issued or pur-
porting to be issued pursuantv-to the provisions of any
Statute or Law in force in this Province for regulating
the Shipping of Seamen, shall be punished by imprison-
ment for not less than sir months with hard labour.

XIII. Whosoever shall falsely apply for such Register
ticket, and shall give a false answer to any reasonable ques-
tion which may be put to him by the Shipping Master or
bis Deputies or by the Collector or Comptroller of the
Customs at the port where such application is inde,
shall be punished by imprisonment for not less than three
months ivith hard labour.

XIV. Whosoever being the master or person acting
as master and in charge of any vessel belonging to any
subject of Her Majesty, shall without the previous sanc-
tion of the Shipping Master or bis deputy or of the said
Collector or Comptroller or in the absence of such func-
tionaries of the written sanction of two respectable mer-
chants resident at or within a reasonable distance of
the place of discharge or abandonment, discharge, aban-
don and leave behind any person belonging to bis ship or
crew, at any place before the completion of the voyage for
which such person was engaged, on the plea or pretence
of unfitness or inability to proceed upon the voyage, or
of desertion or disappearance from the vessel, shall be
punished by imprisonnient for not more than one year.

XV. Whosoever being such master or acting master
or the mate or other ofiicer of such vesse], shall wrong-
fully force on shore and- leave behind or shall otherwise
wilfully and wrongfully leave behind, on shore or at sea,
or in any river or lake in or out of this Province any
person belonging to such vessel before the completion of
the voyage for which such person was engaged, or the
return of such ship, vessel or steam-boat to or its arrival



at the port of completion of the voyage, shall be punished
by imprisonment for nor less than one year, and shall
rnoreover be compelled to pay to such person the full
amount of wages agreed to be paid for such voyage, and
in default thereof or for so long as they shall remain
unpaid, to remain in prison.

XVI. Whosoever being such master or acting master
shall supply provisions or water on board such vessel of
insufficient quantity or of bad quality and unfit for use,
or not appropriate, and shall not procure a sufficiency
thereof in quantity and quality, shall be punished by
imprisonment for not less than three months.

XVII. The term "vessel" shall include every descrip-
tion of vessel or steamboat on every river or lake in this
Province, or waters outside the mouths of rivers out of
this Province.

XVIII. Whosoever shall beat, wound or use any other
violence to any person, with intent to deter or hinder him
from selling or buying any wheat or other grain, flour,
meal or malt, in any market or other place, or

XIX. Whosoever shall beat, wound or use any other
violence to any person having the care or charge of any
wheat or other grain, flour, meal or malt, whilst on its
way to or from any city, markèt-town or other place, with
intent to stop the conveyance of the same; shall in any
of the said cases, be punished by imprisonment with bard
labour for not less than six months.



CHAPTER XV.

HOMICIDE AND OTHER OFFENCES
AGAINST THE PERSON.

SrcTIoN L

HOMICIDE.

1. Homicide, what P
2. Killing, what ?
3. Term " unlawful omission."
4. Constituents of Homicide.
5. What not Homicide-Exceptions.
6. Subjects of Homicide.
7. Criminal Homicide.
8. Murder.
9. Murder in the first degree.

10. Murder in the second degree.
Il. Manslaughter.
12. Involuntnry Homicide not by misadventure.
13. 'Homicide when not manslaughter.
14. Homicide eztenuated.
15. Homicide not extenuated.
16. Homicide not criminal.
17. Justi6able.
18. For the execution or advancement of the law.
19. Requisites te justify Homicide by or against Officer.
20. Justifiable Homicide for self-preservation.
21. Homicide by misadventure.
22. Malice presumed in Homicide.
23. Whether passion had subsided te be determined by the Jury.
24. Homicide extenuated by other circumstances than passion.
25. Justification te be determined by circumstantcea of the act.
26. Whether notice or warning required te be given.
27. Homicide not justified by consent of party killed.
28. Malicious injuries te the person.
29. Punishments.
30. Degree of Murder or Manslaughter for Jury.

I. Homicide is the killing of a human being.

Il. Killing is the causing of the extinction of life, by
means of some bodily injury, either

1. By direct violence.

2. By unlawful omission.

3. By the indirect consequences of an act done.

4. By any act the direct consequence of which is
death.

III. The term "unlawful omission" comprehends every
case where any one being under any legal obligation to
do ahy act or make any provision for the sustentation of



life or prevention of injury to life, is guilty of any breach
of that duty whereby death ensues.

IV. It is homicide

1. Where the injury done is of a dangerous character
and the efficient cause of the death of one labouring
under sorme previous injury or infirmity, which without it
would not have been fatal.

5 C. & P. 128; 1 Hale 428; 1 Russell 429; Arch. 319;
Rosc. 544-6; 1 Hume 283; D. 9. 2, 7, a. 5; Pothier's
Pand. 9,2, No. 4.

2. Where the injury done accelerates the death of
one labouring under some previous injury or infirmity, ai-
though if timely remedies or skilful treatment had been
applied, death might have been prevented.

Edgar's C. Roscoe, 573-6; 1 Hale, 428; 1 lawk. c. 31,
s. 10; 1 East, P. C. 344; 3Chitty, 726; 1 Russell, 428;
Archbold, 319.

3. Where death is occasioned by the being compelled
to do an act likely to cause death, though the compulsion
be by threats only or by the command of one having au-
thority, provided he has apparently power to enforce
his threat or command.

4 Mason's R.•0

4. Where a person having the charge. or custody of
anotifer person, exposes him to a situation of manifest
danger to life, or is guilty of any unlawful omission to-
wards him and death ensues in consequence.

1 Hale 431 et seq. 466; 1 East, P. C. 225; 1 Russ.426-5;
Archb. 319; 1 Hume 270-8; 1 Hawk. c. 31, s. 5; Sd.
381; 2 Camp. c. 650.

5. Where an idiot or lunatic is procured to kill another.
i East. P. C. 228.

6. Where death ensues from the use of words or
signs to ind'uce to an act causing the death.

Lev. 437; Russ. 425.

7. Where the natural course of things alone interven-
ing between the injury and the death, gives efficacy to the
injury done, and death ensues.

Roscoc, 575.

8. Inflicting bodily injury upon a child while yet in
the womb, causing its death within a year after its being
born alive.

1 Hale 432; 3 Inst. 50; 1 Hawk. P. C. ai, 9.16; 1 East,
P. C. 228; 1 Moody Cr. Ca. 346.

9. Persuading another person to kill himself, and
being present, aiding and abetting such killing.

1 Hale 431; 1 Russ. 424-9; 3 Chitty 726; 4 BI. C. 13;
R. & R. 523.



V. It is not Homicide

1. Where death does not ensue within a year from the
injury committed, in the computation of which time the
wvhole of the day on which the injury was done is to be
reckoned as the first.

2. Where death results, not from the injury done, but
:from unskilful treatment or other cause subsequent thereto.

5 C. & P.128; 1 Hume, 283; i Hale, 428; 1 Rus-. 429;
Arch. 319; Rosc. 544-6.

3. Where death ensues from uny incidental or super-
vening unforeseen misfortune having an accidental or
remote connection only with the injury.

Lev. 171 nocre 575.

4. Bearing false witness on a capital charge witL
intent to destroy the life of any person, by reason where
of such person shall be convicted and executed.

·3 Inst. 48, 4, BI. C. I 96, 7, 1 Rose.: 427, 3 Chitty 726,
Archb..'349, Rose. 373.

5. Where death is occasioned by - the operation of
words or signs upon the imagination or passions.

1 Hale 429, 1 East, P. C. 225, 3 Chitty 726, 1 Rusu. 425,
4 Starb. Ev. 574, Ror-. .570.

SUBJECTS OF HOMICIDE.

VI. A human being, the subject of homicide, is one
alive and in being, of whatever age or condition, whether a
subject or alien, except an alien enemy in the heat of
war and in the actual exercise thereof.

1 Hale, 4, 33 ; Arcbb. 319 ; 1 Hume, 270 ; Vin. Abr.
.1urder B. 3.

A child in the womb is not a subject of homicide,
in respect of any injury inflicted in the womb, unless il
afterwards be born alive, and die from the effect of the
injury within a year from its birth.

1 Hale, 403; 1 Hume, 276; 5 C. P. 227, 6 C. cnd P. 240.

CRIMINAL HOMiCIDE.

VUL Criminal Homicide is-

1. Murder.

2, MandaIughter.

3. Se!r-Murder.



VIII. Murder is-

1. Voluntary Homicide. not justifiable, excusable, or
extenuated,

2. Voluntary Homicide done in committing or attempt-
ing to commit specified crimes,

3. Voluntary Homicide done in unlawful resistance to
officers or others acting in execution of the Law.

IX. Murder in the first degree is voluntary homicide,
done with malice aforethought, without authority, justifi-
cation or extenuation by Law, and is

1. Whensoever death results from any act or unfaw-
ful omission, done or omitted with the deliberate inten-
tion to kill or do great bodily harm to the person killed.

2. Where means used with intent to kill one person,.
through mistake or accident occasion the death of another
person, and whether the offender be present or absent,
when such means occasion injury.

1 East, P. C. 230.

3. The wilfully putting life in peril, whether intend-
ing mischief thereby to the deceased or any other person
in particular, or wilfully doing an act or being guilty of an
unlawful omission likely to occasion death, without inten-
ding the mischief to fall upon any person in particular.

1 Russ., 425 ; Archb., 319; Rosc., 571; I Hume, 281;
Britt., c. I1 8. 9 ; Staundf., 36 ; 1 Hale, 466 ; I Hawk.
c. 31, F. 10., note. Fost., 322; i Russ.,459; 2 Ld.
Raym.,1574 ; 2 Stra.,882, 856;.Bac. Abr. Murder, A..

4. Causing death in the committing or attempting;
to commit any felony with force or violence to the per-
son or dwelling house of any other, or in burning or at-
tempting to burn such dwelling bouse, or in committing
or attempting to commit any felony, from which danger
may ensue to the life or limb, or bodily organ of any other
person.

5. Causing the death of any officer orotherperson,by the
unlawful and forcible resistance to such officer or person
lawfully executing in a lawful manner, any civil or crimin-
al process or other authority for the advancement of the
Law, or lawfully interposing in a lawful manner for the
prevention or suppression of any breach of the peace, or
other offence.

I East., P. C. 295.

6. Causing the death of such officer or other person
so executing such process or authority, by one who unlaw-
fully interposes and takes part against such officer or per-
son upon re-sistance unlawfully made to him, unless such



one interpose with the intention of preventing mischief,
having reasonable cause for believing that such interposi-
tion was lawful.

1 East., P. C. 296.

7. When .death ensues from several joining in a com-
mon design to commit any breach of the peace and to
execute it in a violent, tumultuous or riotous manner,
against all opposition and being so assembled in execu-
tion of such design, all are guilty of murder.

1 Hale, P. C. 489, 445; Foster, 353.; 1 RusS., 455 ; 1
East., P. C. 257.

X. In all other cases than the above such voluntary
homicide is murder in the second degree.

MANSLAUGHTER.

XI. Manslaughter is the wrongful kiling of a human
being, but without malice aforethought, and includes

1. Involuntaiy homicide which is not by misadventure.
1.ý

2. Involuntary extenuated homicide.

3. It is of two degrees.

XII. Involuntary homicide wvhich is not by misadventure
is when without any intention to kill or do any great
bodily harm or wilfully to .endanger life, death ensues in
any of the following instances:

1. From any act or unlawful omission done or omitted
with intent to injure the person of another, whether the
injury fall upon the person intended or any other person.

2. From any wrong wilfully occasioned to the person
of another.

1 East. P. C. 261.

3. From any unlawful act or omission attended with
risk of injury to the person of another.

1 Eazt. P. C. 259 ; 1 Hl&e, P. C. 39, 475.

4. From want of due caution either in doing an act or
neglecting to preyent mischief which the offender is
bound by Law to p'rgvent.

1 Hlale,'P. C. 36, 475 ; Eat, P. C. 260, 265, 272;
Fozt., 264.

The utmost caution that can be used is not required,
but only such a reasonable degree of caution as is appro-
priate to the nature of the act and the probability of
danger in the particular case.



5. Fron the use of offensive weapons or instrumenfs
which cannot be used without probable danger.

6. From any unfair advantage taken in case of friendly
contest without the use of such weapons, either- as re-
gards the nature of the instrument, the mode of using it,
the vant of *due warning previously to violence used or
from any want of due caution.

1 East. P. C. 261.

7. When on a slight cause of provocation an excessive
return wholly disproportionate to the cause of provoca-
tion is made by the offender.

I East P. C.261.

8. Whensoever upon provocation given by mere wordcs
or gestures of reproach, contempt or derision, the person
provoked uses an offensive weapon or otherwise makes a
return wholly disproportionate to the affront offered.

Rossi Traité du Droit penal; Liv. 2, Chap. 2L.

XI.LLHomicide is not manslaughter-when it occurs in the
practice of any lawful sport or exercise with weapons not
offensive, and without intent on either side to do bodily
harm, and when no unfair advantage is intended or taken.

EXTENUATED HOMICIDE.

XIV. Homicide is extenuated when it is involuntary and
not deliberate, but committed

1. Under the influence of provocation arising from a
sufficient cause:

2. Or when it is attributable to the in0ence of fear or-
is the effect of surprise,

3. Or when the act or omission from which death
results, was done or omitted at the request or with the
consent of the party killed, where he was of sufficiently
sane mind to discern the nature and consequeice of such
eonsent, or where the party killing had no reasonable cause
to believe that such consent proceeded from some false
impression in respect of facts upon the mind of the person
.then consenting.

4. Where the act is committed itncer.the influence of
passion from sudden provocation or other adequate cause,
which for the time materially disturbs the judgment and
mental faculties, and weakens the self possession and self
control of the offender, it is extenuated homicide-in the
.first, or second degree according to the circumstances .of
the case.

2 Ld. Raym.1296; RO. 137.; 1.E2;t 225-2rG; Fo;t. 201;
Hale, P. C. 469; 1 Hawk P. C. c. 31, . 34; 1 Rozc. 232.



5. When the act done is committed under the influence
of passion excited by any act done or attempted or threat-
ened to be done of an injurious and insulting character
to the person of the offender or of any other person, or
by any other grave cause of provocation of the like cha-
racter to .such offender or other person, such cause shall
be sufficient extenuation of the killing, provided that in
fact the killing be attributable to heat of blood so occasion-
ed and iot to a deliberate intention to kill or do great
bodily harm, regard being specially had to the kind and
degree of violence used as compared with the cause of
provocation.

2 Lord Raymond, 144-1296; 1 East P. C. 325; Foster,
290-291; 1 Hale, P. C. 455-456.473; 1 Hawk, P. C.
c. 31, sect. 33, 34; Fray's case 1 East. P. C. 236;
1 Rosc. 232.

6. When the offender by accident il not the person
who offered the provocation but some other person.

Fost. Disc. 11, c. a. 3; 1 East P. C. 231-245.

7. Where, upon any -sudden quarrel, parties fight in
heat of blood, and one is killed, the offence is extenuated.

8. When two persons deliberately agree to fight with
deadly weapons and one is killed.

In such last case it is immaterial which of .the parties
was guilty of the first affront or assault.

XV. Homicide is not extenuated when

1. The offender either seeks the provocation as a pre-
text for killing or doing great bodily harm, or endeavours
to kill or do great bodily harm before provocation given.

Fost.132; Rose.63, c., s. 1, 24; 1 East. P. C. 239-243-4;
2 Hawk, P. C. c. 31, s. 24; 1 Hale, P. C. 456.

2. Where -one ee1ks a quarrel or takes advantage of a
quarrel with another person with intent to kill or do great
bodily harm, and a contest ensues in which he kills the
other although such-provocation has intervened as might
otherwise have extenuated the offence.

M.sof's Cz.e, Fster. 132; 1 East. P. C. 239; 1 Hawk,
P. . 1, . 34 ; 1 Hale, P.·C. 456.

3. When the death of the party illed is the conse-
quence of any unfair advantage .tate or -unfair means
used by the party .hilling.

4. Where one upon a sudden quarrel with another and
before any provocation given sufficient to extenuate the
offence, endeavours to kill or do great bodily harm to
such other person, and afterw'ards upon a combat ensuing
tills him, with a weapon or in a manner evidently and
imminently endangering life, limb cr -member.



5. Where the provocation arises from and is the
natural or probable consequence of the deliberate illegal
act or deliberate gross misconduct of the party hilling.

1 Ld. Raym. 144.

6. Where the sudden passion has subsided or there bas
been sufficient opportunity therefor at the time of the
homicide.

1 East, P. C. 253; 1 Hawk, P. C. 61, c. 31, s. 30.

HOMICIDE NOT CRIMINAL.

XVI. Homicide not criminal is

1. Justifiable or

2. By.misadventure.

JUSTIFIABLE HOMICIDE.

XVII. Justifiable homicide is that, authorised or ex-
cused by Law.

1. For the execution or advancement of the Law.

2. For the defence of personal property.

3. For self preservation.

HOMICIDE JUSTIFIABLE FOR THE EXECU-
TION OR ADVANCEMENT OF THE LAW.

XVIII. Such homicide is justifiable-

1. Where the act is done in a lawful manner in execu-
tion of a lawful sentence, judgment or decree, of a Court
having jurisdiction over the offence for which such
sentence,judgment or decree is pronounced, and where it
is executed by an oflicer or other person legally author-
ised to do execution, and such execution is done accord-
ing to the legal exigency of the authority therefor.

1 Hawk, P. C. c. 28, s. 10; 1 Hale, 456-496-5d2; 2 Hale.
P. C. 4)1; Fost. 267.

2. Where the act is done in legally arresting or attempt-
ing to arrest any one on a charge of felony, or in detaining
or restraining, or attempting to detain or restrain any one



for arrest, or after arrest on such charge for examination
or prosecution thereof.,

2 Hale, P. C. 118 ; I Hale, P. C. 489, 490 ; East,, P. C.
298, 300.

3. Where the act is necessarily done in preventing or
attempting to prevent the escape of the person killed,
who was legally imprisoned, in custody or detained
under a conviction or sentence, or on a charge, complaint
or prosecution of or for any offence.

4. Where the act is necessarily done by any officer of
justice or other person lawfully executing in a lawful
manner, any civil or criminal process -or other authority
for the advancement of the law, or lawfully interposing
in a lavful manner for the prevention or suppression of
any breach of the peace or other offence, which is unlaw-
fully and forcibly resisted, but using no more force than
is necessary to overcome such resistance, or vhen done
by reason of the violence opposed to him and a reason-

.able fear of death, if he proceed to execute bis duty, and
because he cannot otherwise. execute bis duty and pre-
serve his life.

1 Hale, 457, 481, 494 ; Fost. Dis., c. II. c. 8, s. 8, 9, 18
Fost, 137; 1 East., P. C. 304, 14, 16.

5. Where the act is necessarily done to prevent the
person killed from perpetrating by violence any felony
at the time attempted by him.

1 Hale, P. C. 485, 6; 1 Eat., P. C. 272.

6. Whensoever it is necessary to prevent the perpe-
tration of any felony attempted to be committed by vio-
lence or surprise against the person, habitation or property
of the party killing, or of any other person.

1 R. T. 459: 1 East P. C. 271-2, 292 ; Fost., 273 ;
1 Hawk, c. 28, s. 21i 4 ; 1 Hale, 445, 481, 45, 8, 93 ;
4 BI., Com. 180; 1 Russ., on Cr. ; Rose. Cr. Ev. 637 ;
Archb., 318.

7. It is essential that such necessity be apparent from
the manner of and the means used in the attack or by
some other manifestation of the criminal purpose, and that
such necessity continue to the time of the act from which
death results.

Kel. 51, 128-9 ; 1 East. P. C. 239, 243, 276, 283; 1 Hale,
45, 58, 456 ; 1 Hawk., P. C., c 28, s 22, 31, a 24 ; 4th
Rep. Eng. Commiss'rs. p. 34 a 20-1 ; same, p. 37 a 37,
p. 39 a 50.

8. The term, " any officer, " used in the foregoing
sections comprehends all officers of justice acting by
virtue of any valid writ or warrant, or other special
authority, al public officers lawfully acting in the execu-
tion of their office without special authority, and al private
persons lawfully acting.in aid of any such officer, or other-
wise lawfully acting, for the advancement of the law.



9. Such officer or other person shall be deemed to act
in the execution of lawful authority, whilst actually ex-
ecuting or endeavoring to execute the same, and also
whilst proceeding to execute it, or retreating having exe-
cuted it, or being unable by reason of resistance so to do.

XIX. It is essential to every justification,

1. Of killing by an officer or other person acting under
the authority of a writ, warrant or other process ; and

2. To make the killing of an officer or other person
so acting, murder;

1. That such writ, warrant or process should have
been issued from a Court or by a Magistrate having com-
petent jurisdiction.

2 Fost. Dis., c. 8, s. 8.

2. That at the time of its being issued, it expressed by
whom and against whom it was to be executed, and be
otherwise complete and' legal in its frame.

2 Fost. Dis., c. 8, o. 9 ; 1 Hale, P. C. 457.

3. That the execution or attempt thereof be by one au-
thorised by Law, and who executed or attempted to exe-
cute the same lawfully with respect to the time, place and
manner of the execution, and according to the exigency
of such writ, warrant or process.

2 Fost. Dis, c. 8, o. 18

4. That at the time thereof, the resister had notice
that the officer or other person executing the same, acted
or purposed to act under the authority of such writ, war-
rant or process.

41h Rep. Eng. Commiss'rs, p. 41 a58,59, 60, 1, 2 ; Fozter
137, 310; 1 East. P.C. 296, 314.

5. Such officer or person giving notice is not held to
show such writ, warrant or process.

6. For killing by an officer interposing by virtue of his
mere official authority, for the purpose of preventing or
suppressing any breach of'the peace or other offence, or
to make the killing of such officer, so interposing, murder,
it is essential that the person resisting had notice that
such 'fficer or person. had such authority, and that he
interposed for such purpose.

1 Eanst. P. C. 314 ; Fost, 310.

7. The notice mentioned above need not be given in
express;terms, but collected as a matter of fact from the
terms used by the officer or other person, or from other
circumstances.

East., P. C. 310.



. 8. It is essential to justification for killing by any pri-
vate person interposing as aforesaid to prevent or suppress
any breach of the peace or other offence, or to make the
killing of such person, murder, that express notice should
have been given to the party resisting, that such private
person interposed for such purpose.

Fost, 311 ; 1 Ea6t., P.C. 304, 318.

9. Upon failure of the plea of justification as above
or when the homicide of one acting or assuming to act
for the advancement of the laws, does not amount to
murder, for want of a valid warrant, notice of intention
or other cause, the quality of the act of homicide shall
be determined by such rules concerning homicide as are
applicable to the particular circuinstances of the case.

1 East., P. C. 261, 277.

HOMICID JUSTIFIABLE FOR SELF-PRESER-
VATIOMOR FOR DEFENCE OF PROPERTY.

XX. Homicide is justifiable whensoever a person is in-
voluntarily placed in such a situation that he is under the
necessity of killing another, in order to save.his own life,
provided there be no malice, and the necessity is not di-
rectly induced by the culpable fault or neglect of the
person killing.

1 East., P. C. 294; 4 BL C. 480.

1. When the actis done in defence of his person against
unlawful violence, endangering loss of life, restraint of
liberty, mutilation or loss of the use or function of limb
or bodily organ, or

1 Hume, 66; East. P. C. 271; Post. 273; 1 lawt. c. 28, a.
21, 4; 1 Halo, 445, 481, 4, 5, 8, 493; 4 Bl. C., 180;
R1oce., C. C. 637.

For the safety of his person from imminent death,
common to him and others, if the homicide be free from
malice, and the necessity be not directly induced by his
culpable fault or neglect.

I East, P. C. 294; 4 BI. C. 186 ; Hume, c. 28, z. 26.

2; Also in defence of a lawful right or of moveable pro-
perty in bis lawful possession, and repelling force by force,
but using no more violence than necessary for the defence
of such property against wvrong.

Kel. 132; E.ct. P. C. 371-2.

3. Also, where one in lawful possession of bouse or
land, after requesting another who bas no right to be there,
to depart, is resisted but using no more violence than is
necessary to remove such wrong-doer and retain bis pos-
session.

1 HErle, P. C. 435-6.



4. Such homicide, as is mentioned in the cases in the
three last preceding articles, is justifiable where the party
assaulted is under reasonable apprehension of immediate
death and unable otherwise to preserve his life, or is under
reasonable fear of death if he persist in bis defence and
because he cannot otherwise defend his property and
preserve his life, or is, from the violence with which such
wrong-doer endeavours to deprive him of possession,
under a reasonable fear of death if he persist in his defence,
and because he cannot otherwise retain possession of his
property and preserve his life.

5. When the act is done, although the party killing
was guilty of an assault or engaged in an unlawful conflict
which led to the fatal result, subject to the following limi-
tations,

1 East. P. C. 279; 4 BI. C. 188; Fost. 288 ; 1 Hale, P. C. 479.

1. That he did not commence the attack or seek to
provoke the same with intent to kill or do great bodily.
harm, or during conflict, or before such necessity arose,
endeavor to kill or do great bodily harm.

i Hale, 455.

2. That he declined further conflict and retreated from
it as far as he could with safety.

3. That he killed the assailant from necessity, in order
to avoid immediate death.

4. Where one who would have been justified in self-
defence or otherwise in killing a wrong-doer, happens by
mere accident to kill another.

HOMICIDE BY MISADVENTURE.

XXI. Homicide by misadventure is where a person do-
ing an act -without intention of bodily harm to any other per-
son, and using proper caution to prevent danger, happens
to kill another, provided the act done be either a lawfui
act, or be not attended with risk of hurt to the person of
another.

1 E-.st, P. C. 260.

MALICE AFORETHOUGHT.

XXII. MWalice aforethought is presumed in respect to ho-
micide, and the proof of legal justification, excuse or ex-
tenuation, is on the party who commits such homicide,

4 BI. Coma. 201 ; Fost. 255; 1 East, P. C. 224.



XXIII. Whether opportunity had been given for passion
to subside, or in fact had subsided, and whether the act
was attributed to sudden passion or detect ofjudgment so
occasioned, and nôt to a delibérate intention to kill or do
great bodilv harm, is a question of fact, to be determined
by the Jury.

i Leach, 36s; 1 Hale, 455, 456; Fost. C. L. 257.

XXIV. Homicide may be extenuated by other circum-
stances than sudden passion, where there is no malice
aforethought of intent, disposition or temper.

1 East, 213-4, 255-9, GO, 1, 4,73 ; Fost, 264; 1 Bale, Z9, 475.

XXV. Justification and extenuation of homicide are to
be determined by reference to the circumstances and oc-
casion of the act, as legally shewn or presumed to have
appeared to the offender at the time of the homicide.

1 East. P. C. 5, s. 46, p. 272-275 ; Nailors Case, East, P. C. 247.

XXVI. In determining on any alleged justification or
exténuation of the act, consideration is to be had if any no
tice, order, or waring required by law, or the circum-
stances of the case, have been given, and whether it was
duly given to the person killed.

XXVII. Homicide is notjustified by reason of the con-
sent of the person killed.

XXVIII. Murder in the first degree shall be punished by
death ; and the Court by which the sentence is pronounced,
may, in its discretion, order the body of the convict, after
execution, to be dissected: and the Sheriff, in such cases,
shall deliver the dead body of the convict to a professor
of anatomy and surgery, in some college or public semi-
nary, of the City, Town or County where enecution is
had, if requested, otherwise to any surgeon who may be
in attendance to receive it and who will engage for the
dissection thereof.

Murder in the second degree, by imprisonment in the
Penitentiary for life.

Manslaughter, in the first degree, by imprisonment in
the Penitentiary from ten to twenty years.

Manslaughter, in the second degree, by imprisonment
in the Penitentiary for five.or ten years.

Any inferior degree of homicide shall be punished by
imprisonment for not more than one year, and.by finer not
exceeding pounds currency, or both at the
discretion of the Court wherein the trial is had.

Provided that no punishnient shall be incurred by any
person x7ho shal kill another by justifiable homicide, or
homicide by misadventure.

4 & 5 Vict. c. e7, p. 8.



XXX. The degree.of Murder or Manslaughter is .ihe
province of the Jury to determine.

SECTION IL.

PETIT TREASON.

Every offence, which before the commencement of
this Act would have amounted to Petit Treason, shall be
deemed to be Murder only, and no greater offence; and
all persons guilty in respect thereof, wbether as princi-
pals or as accessories, shall be dealt with, indicted, tried,
and punished as principals and accessories in Murder.

1 & 5 V., c.27, s. 2.

SECTION III.

SELF MURDER-SUICIDE.

Self-Murder is the voluntary or malicious act of a per-
son causing his own death, but it is not cognizable orpun-
ishable as a crime, in respect to the party killing or at-
tempting to kill himself.

SECTION IV.

DUEL. CHALLENGE.

1. Engaging in a duel or challenging.
2. Accepting a challenge.
3. Posting.
4. Plea of formei acquittal or conviction.

1. Any person who shall engage in a duel, with any
deadly weapon, although no homicide shail ensue, or
shall challenge another to fight such duel, or shall send or
deliver any written or verbal message, purporting or
intended to be such challenge, although no duel shall
ensue, shall be punished by imprisonment in a common
gaol, for not less than six months, and a fine of not less
than pounds currency.

Il. Any person who shal accept any such challenge
as is mentioned in the-first article, or who shall know-
ingly carry or deliver any such. challenge or message,
whether a duel shall ensue or not; and any person who
shall be present at the fighting of a duel, that is fought with
deadly weapons as an aid, second, or surgeon, or who
shall advise, encourage or promote such duel, shall be



punished by imprisonment in a common gaol for not less
than six months, ·and a fine of not less than
pounds.

III. If any person shall post another, or in writing or
print, shall use any reproachful or contemptuous language,
to or concerning another, for not fighting a duel, or for
not sending or accepting a challenge, he shall be punished
by imprisonment in a common gaol for not less than three
months, and a fine not less than pounds.

IV. Where any one dies within this Province of a
wound infficted out of lhis Province, by any inhabitant
thereof or resident therein, in a duel fought in pursuance
of a previous appointment or engagement within the Pro-
vince, the person inflicting such wound, or any accessory
to bis offence, may plead to an indictment for such offence
a former conviction or acquittal thereof, in any other Pro-
vince or country; and such plea being establisbed by
admission or proof, shall be a bar to all further or other
proceedings against him for the same offence within this
Province.

SEC-non V.

MALICIOUS INJURIES TO THE PERSON.

1. Administering poison.
2. Atteropt to murder or do bodily harn.
3. Sbooting at any person.
4. Sending explosive substances.
5. Negligence on railroads, &c.
6. Maliciously impeding escape from usuch.
7. Danger to life from negligence.

I. Who'soever shall administer.or cause to be taken by
any person, any poison or other destructive thing, or shall
stab, cut or wound any person, or shall by any means
whatsoever cause to any person any bodily injury, dan-
gerous to life, with intent, in any of the cases aforesaid,
to commit murder, shall suffer death.

IL. Whosoever shall attempt to administer to any person
any poison or other destructive thing,.or shall shoot at
any person, or shall by drawing a trigger or in any.other
manner attempt to discharge any kind of loided arms
at any person; or shal set fire to, cast away or in any-
wise destroy any ship, vessel, steamboat or raft, or
shal attempt to drown, suffocate or strangle any person,
with intent in any of .the cases.aforesaid to commit the
crime of murder, although no bodily. injury shall be
effected, or shall by any other means maliciously put the



life of any other person in danger or cause to him any
bodily harm shall be liable, at thediscretion of the Court,
to be imprisoned in the Penitentiary for. the terni of his
natural life, or for any term not less than seven years.

II. Whosoever unlawfully and maliciously shall shoot
at any person, or shall, by drawing a trigger or in any
other manner, attempt to discharge any kind of loaded
arms at any person, or shall stab, cut or wound any per-
son, with intent in any of the cases aforesaid to maim,
disfigure or disable such person or to do sorne other
grievous bodily harm to such person, or with intent to
resist or prevent the lawful* apprehension or detainer of
any person, shall be liable, at the discretion of the court,
to be imprisoned in the Penitentiary for the term of bis
natural life, or for any term not less than 'seven years.

IV. Whosoever shall unlawfully and maliciously place
or throw in, into, upon or against or near any. building
or vessel any gunpowder or other explosive substance or
send or deliver to or cause to be taken or received by any
person, any explosive substance or any other dangerous
or noxious thing, or shall cast or throw upon or otherwise
apply to any person any corrosive fluid or other des-
tructive matter, with intent in any of the cases aforesaid,
to burn, maim, disfigure, or disable any person or to do
some other grievous bodily harm to any person, and
whereby or not in any of the cases aforesaid any person shall
be burnt, maimed, disfigured or disabled, or receive some
other grievous bodily harm, being convicted thereof, shall
be liable, at the discretion of the Court, to be imprisoned
at hard labour in the Penitentiary for the term of his
natural life, or for any term not less than seven years.

V. Where the life of any person being a passenger is lost
by reason of the negligence or carelessness of the pro-
prietor of any railroal, steamboat, stage coach, or of a
common carrier of passenger, or by the unfitness• or
gross negligence or carelessness of their servants or
agents in this Province, such proprietor and common car-
rier shall be liableto a fine of such sum as the Court in·its
discretion shall determine, to be recovered by indictment
to the use of and for the benefit of the widow and children
of the deceased, to be divided in equal moieties, of whcih
one is for the widow and the other for the children; or the.
whole to one if the other be not in existence ; and if no
such widow or children exist,· then the fine shall be paid
to the Treasurer of the City, Town or County in or nearest
to-which the life was lost.

VI. .Vhover shall maliciouslyimpede any person being
on board of or,baving quitted any ship, vessel, steamboat,
craft ýor boat, which is in distress or wrecked or stranded
or on shore, in his endeavour to save bis life, shail be



punished by imprisonment in the Penitentiary for not less
than five years.

VIL. Whoever shall negligently cause any danger to
the life or any grievous bodily harm to any other person,
shail be punished by imprisonment for not less than two
years.

.Srcnox VI.

RAPE.

A Rape is:

I. The ravishing or carnally knowing of any female,
by force and against ber will, or while she is insensible.

I Hawk. P. C. 61, c. 41, s.2; IL & L Cr. Cs. 48v.

Il. It is also Rape although the woman at last consent
to carnal knowledge, if such consent is given through
fear of death or by reason of duress.

1 Hawk P. C. c. 41, s. 6; 1 East., P. C.414.

III. It is also Rape although the woman were first taken
by her consent, if she be afterwards forced against
her will.

1 East.P. C. 444.

IV. It is also Rape by one who pretending to be the
husband of any married woman or knowing that she
believes him to be ber husband, deceitfully and carnally
knows ber.

V. Every person who shall counsel, aid or abet the
commission of this offence, including the legal husband,
is a principal offender.

Rape is punished with imprisonment in the Peniten-
tiary for not less than ten years.

VI. Whosoever maliciously assaults any female with
intent to ravish or carnally know ber by force and
against ber will, shall be punished by imprisonment in
the Penitentiary for not less than three years.

Szecor VIL

CARNAL ABUSE OF A CHILD

I. Whosoever carnally and unlawfully abuses and knows
a child under twelve years oi age, shall be punished by
imprisoument in the Penitentiary for life.



Il. Any person who shall counsel, aid or abet the com-
mission of this offence, is a principal offender, and shall be
punished by imprisonment in the Penitentiary for not less
than ten years.

III. Whosoever shall maliciously assault any female child
under twelve years of age, with intent carnally to know
and abuse ber, shall be punished by imprisonment in the
Peaitentiary fo.- not less than seven years.

IV. Wheusoe ver one causes a fémale childunder twelve
years of age to repair to or remain or be at any place, or
harbours or by any means detains such child with intent
carnally to know or abuse ber, or causes or procures ber
to be carnally known or abused, it shal be conclusively
presumed to be by force, and without ber consent and
against her will.

SEcTioN VIII.

CAUSING ABORTION.-

I. Whosoever maliciously and without lawful justi-
fication, with intent to cause the miscarriage of a woman
then with child, administers to her, or causes or procures
to be administered to or taken by her, or knowingly aids
or assists in administering to her or causing or procuring
to be administered to or taken by ber, any poison or
noxious thing, or maliciously uses any instrument or
other means with like intent, shall be punished by impri-
sonment in the Penitentiary for not less than seven years.

II. And if she be then not quick with child, the punish-
ment shall be imprisonment for not more than threc years.

III. This a-ticle shal also in every particular apply to
the woman with chiid who shall administer the poison or
noxious thing to herself, or use the instrument for the
purpose of abortion.

Deac. Cr. Law, 9; 1 Ruse. 796; 3 Chit. Cr. Law, 798.

SECTION lx.

CONCEALING THE BIRTII OF CHILD.

I. Whensoever any woman shall be delivered of a
child and shall by secret burying or otherwise disposing
of the dead body of the said child endeavor to conceal
the birth thereof, she shall be punished by imprisonment
for not less than two years.

9 Geo. IV, c. 31, § 14.



II. It shall not be necessary to prove whether the child
died before, at or after its birth.

III. Any woman indicted for the murder of her infant
child may be also charged in the sane indictment with
the offence specified. in the first article.

SEcTIo.i X.

CRIME AGAINST NATURE.

I. Whosoever shall commit the crime of buggery either
with mankind or with any animal shall suffer imprison-
ment in the Penitentiary for life.

9 Geo. IV, c. 31, § 15.

Il. The offering, using or making of any solicitation,
persuasion, promise or threat to any person, to induce
him to commit or permit such crime, shal be punished by
imprisonment for not less thau three years.

SECrioN XI.

KIDNAPPING.

Whosoever kidnaps, to wit, forcibly or fraudulently and
deceitfully, and without authority by law, imprisons, seizes,
detains or inveigles away any person, with intent to cause
such person to be secreted within this Province against his
will, or sent out of the Province against bis will, is guilty
of this offence, and any person who shall counsel, aid,
assist or abet the commission of this offence is a principal
offender.

The punishment of this offence shall be imprisonment
for not more than one year, with hard labour.

SEcTrioN XII.

UNLAWFUL IMPRISONMENT.

I. Whosoever maliciously and without authority of law,
imprisons another or causes any one to be imprisoned,
such irwprisonment not ·appearing to be kidnapping, is
guilty of unlawful imprisonment.

Il. Any person who shall ·counsel, aid, assist or abet
the commission of this offence, is a principal offender.

M 2 1



The punishment of this offence is imprisonment for not
more than one year.

SECTiO tf. I

CHILD STEALING.

I. Whosoever shall maliciously, either by force, fraud or
deception, lead, carry, convey or take, decoy, entice
away or detain or conceal any child utnder the age of
twelveyears, with intent to deprive the parent or parents,
or any other person having the lawful care or charge of
such child, of the possession of such child, or with intent
to steal any article upon or about the person of such
child, to whomsoever such article may belong is guilty
of Child Stealing.

Il. Whosoever with any such intent as aforesaid, re-
ceives or harbours any such child, knowing the same to
have been, by force or fraud, led, taken, decoyed, en-
ticed away or detained as hereinbefore mentioned, is a.
principal offender.

III. Any person who counsels, aids or abets the com-
mission of the said offences, is a principal offender.

IV. The preceding articles are not applicable to the
case where one obtains, detains or receives a child from
motives of humanity or compassion, to protect it from
cruelty or save it from suffering, or in good faith as being
the legal parent, guardian or master and entitled by law
to the custody of any child, and for the purpose of
asserting and vindicating such right, or as being the
reputed father of such child, the saie being illegitimate ;
but the right to the custody of the child shall neverthe-
less, in either such case, be subject to be determined by
suitable legal proceedings between the parties.

V. Whoever is guilty of the offence mentioned in the
two first articles, shall be punished by imprisonment for
not less than two years, with hard labour, and of that in
the third article by imprisonment for not less than one
year.

SECTION XIV.

ABDUCTION,

I. Whosoever by force or deception, takes or entices
away or detains any female, whether she have any inter-
est, legal or equitable, present or future, absolute, condi-



Ûional or contingent in any real or personal estate or not,
or whether she shall be an heiress presumptive or next of
kin to any one having such interest or not, or whether
from motives of lucre or any other, with intent to marry or
to carnally defile her, or cause her to be married or car-
nally defiled, without her consent given previously to her
being so taken or enticed away or detained, shall be pun-
ished therefor by imprisonment in the Penitentiary for not
less than three years.

IL. Whoever is accessory before or after the fact to
such abduction is deemed to be a principal in the offence.

Cro. Car., 488 ; 1 Hawk, c. 41, s. 9; IIL Inst. G1;
Staundf. 44; 1 East., P. C. 452.

MI. Whoever takes anyunmarried female under sixteen
years of age, or causes or procures such female to be
taken out of the custody or control and against the will
of her parent, guardian, or other person having lawful
custody and control, care or charge of her, with intent to
marry or defile such female, or cause or procure her to be
married to or defiled by any one, though it be with her
own consent, shall be punished by two years inprisonment,
and a fme not exceeding one hundrei pounds.

2 KeL 32; -2 Hawk, P. C. c. 41, s. 10 ; Deac. 6.

IV. Where a female retracts her assent previously
given, subsequent acts of others are subject to the same
construction, in respect to the offence of abduction, as if
she had not so given ber consent.-

1 East., P. C:454, citing I Hawk, c. 41. s.5,6; i Hale,
660; 4 BI. Com., 208; 5 St. tr. 450, 464, 473, 474.

V. In this offence the assent of a female, obtained by
means of force, menace or deception, is of no effect, and
is to be accounted null and not to be an assent.

Wakefieli's case, Deac. 4,

VI. The female alleged to have been abducted is a
competent witness in a prosecution for the abduction, not-
withstanding her marriage, with or without ber assent, to
the offender.

East P. C. 454; I. Hale, 301, 660; I. Eawk. c. 41, s. 14;
Denc. 5 ; Gab. Cr. L. 56.

VII. The subsequent consent of such parent, guardian,
or other person, to the marriage of such female, so had,
caused or procured, shall absolve the offender.

IL Mod. 169 L East, P. C. 457.



Scnon XV.

SEDUCTION.

I. Whoeverby conspiracy, or by false pretences, repre-
sentations or other fraudulent means, or by wilful false-
hood or deceit, seduces or procures any unmarried female
to have carnal communication with him, shall be punished
by imprisonment in a gaol for not more than two years,
or by a fine not exceeding one hundred pounds and
such imprisonment for not more than one year.

3 St. Tr. Lord Grey's Case; 1 East P. C. 460; Deacon p. G.

Provided, however, that if the parties to such fornica-
tion, subsequently legally intermarry together with the
consent of the parent or guardian or other person entitled
at the time of her being so seduced, to the custody and
control of such female, the seducer shall be absolved.

Deacon, 1082.

If any person shall by any false pretences, false repre-
sentations or other fraudulent means, or by wilful false-
hood or deceit, procure any woman or child under the
age of twenty-one years to have illicit carnal connexion
with any other man, such person shall be punished by
imprisonment for not less thn one year with hard labour.

12 & 13, Tr. ch. 76.



.CHAPTER XVI.

OFFENCES AGAINST HABITATION.

Sr.cnon I.

BURGLARY.

1. V7hat is Burglary.
2. Who is an inmate of a dwelling.house.
3. What is a breaking.
4. Actual breaking.
5. Wbat is not breaking.
6. Breaking of an apartment.
7. Constructive breaking.
8. What is nu entry.
9. Breaking and entry united.

10. Intent to commit Felony.
11. Felony other than tbat committed.
12. Dwelling house.
13. Church.
14. Chambero in College.
15. The apartment of Bouse.

16, 17, 18. Estent of Dcelling flouse.
19. Dwelling House, though not ased for sleeping.
20. Though ausiliary to use of remainder.
21. Though inhabited only part of the day.
22. Temporary use.
23. Casual occupation.
24. Motive for using building not material.

25, 26. Dr;elling Bouse of whom.
27. Joint occupation.
28. Occupation by self and lodgern.
29. 'Breaking and entry into ones apartment.
30. By wife, of dwelling house of husband.
21. D7elling of hunband and wife.
S2. Breaking of apartment muzt be by night.
33. Different nigLt f:om entry.
34. What ia night.
35. Entry into a Church.
6. PLni:hmert.

I. Burglary is

1. Whensoever one in the night time, breaks and enters
the dwelling-house of another, with intent to commit a
felony within the same ;

2. Or by day or night enters such dwelling-house,
with such intent, and in the night breaks with such intent,
any apartments thereof,

1 Hale, 523,553; 2 East, P. C. 488 ; 2 Ro:c., G.

3. Or in the night time enters such dvelling-house, with
such intent, and in the nighit time breaks out thereof,

12 Anne, c. 7, a.3; 7 & 8 G. 4, ch. 29, o. I ; 2 Eat, p. c. 493; 2 Ro:c., 7.



4. Or being an inmate in such dwelling-house, in the
night time breaks and enters, with such intent, any apart-
ment thereof without any right or authority at the time to
enter the same; and in each of the said cases the offender
is guilty of burglary.

I Hale, 554, 523-4; Kel. 67, 69; Hutt, 20; 1 Str., 481.

II. The inmate of a dwelling-house is one who lives
therein, or one who stays therein by the consent of the
occupant, or of one who lives therein.

Buzzell's Case, 14; Pick, 154.

III. A breaking is either

1. Actual, or

2. Constructive.

IV. An actual breaking is

1. By breaking the substance of a door or window.
1 Hale, 552 ; 2 Rues. 2; Jebbs Cas. 99.

2. By unfastening a door or window and opening it.
1 Hale, 552; 2 Rusa. 3 ; Moody, 337; 2 East, P. C. 487.

3. By merely opening either, when closed but not
fastened.

7 C. & P. 441 ; R. & R. 451 ; 1 Hale, 552; 2 Russ. 3;
2 East, P. C. 487. R. & R. 157 ; Moody, 377; 4 C.
& P. 231.

4. And this though there be an inside door or shutter
to the same opening, which is not broken.

R. & R. 341; 1 C. & P, 300; 2 East, P. C. 487.

5. And though there be an outside door or shutter to
the same opening, which is not closed.

R. & R. 451.

6. By getting into a chimney from without, whether
any part of il be broken or thrown down or not, and
whether any apartment be entered or not.

Cromp. 32; Dalt. 253 ; I Hume, C. L. S.97; 1 Hale, 552; R, & R. 450.

7. By breaking away the sides of an aperture, so as to
enlarge it.

Moody, 327.

8. By breaking, removing, or opening the roof, wall,
ceiling, floor, or any impediment to or defence against
entry, and which is parcel of the dwelling-house.

2 Rusa. 3; 1 Hawk, c. 17, s. 6.

9. By breaking into a walled or enclosed area, from
which there is a passage into the dwelling-house, having



no door, shutter or other means (being parcel of the
dwelling-house), constructed for closing it.

2 lawk, 559; 2 East, P. C. 487; R. & R. 289, 322.

Provided the wall or enclosure be intended for the
defence and protection of such passage-way against entry.

V. It is not breaking

1. When the entry is made by any aperture found
open.

4 Bla. C. 226 ; 1 Hawk, c. 17, s. 5 ; 1 Moody & Rob. 357
2 C. & P.628.

2. Nor the opening of any window, door, or other
aperture, partly open, further than it was open before, in
the manner in which it was intended by its construction to
be opened.

1 Moody.178; 7 Dane Ab. 136.

3. Nor the breaking of a cupboard or box affixed
externally to the doors, shutters or walls, having an open-
ing into the House sufficient to admit an entry.

C. & P. 135.

4. Nor the breaking of a walled and enclosed area,
having a passage therefrom into the dwelling-house, con-
structed with a door, shutter or other mneans of closing it,
such door, shi.tter or other means of closing it, being
parcel of suchl House, whether such passage be actually
closed at the time or not.

R. & R. 322, 289.

5. Nor the breaking of any thing which is not part of'
the freehold.

1 Mass. R. 476.

VI. The breaking of an apartmentby one who is within
the House may be by breaking the walls, partitions, floors,
ceilings, doors, windows or other impediments, defences
or barriers against the entraice of such apartment and
which are parcel of such dwelling-house ; but not by
merely breaking a cupboard, locker, press or any other
such like repôsitory, whether attached to the freehold or
not, unless an access be gained thereby into an apartment.

1 gale, 554-5; 2 East. P. C. 489; 2 Rus3. 7; Rose.
Ev. 257.

VII. It is a constructive breaking, if an entry be actually
made and the means of entrance are obtained,

1. By violence or threats of injury to person or pro-
perty or intimidation, direct or indirect, with intent to
obtain admission.

2 Russ. 8; 1 Hale, 553; 1 Hawk. c. 17, s. 7; 2 East.,
P. C. 486.



2. By stratagem, fraud, or trick practised to obtain
admission.

2 East, P. C. 485; 1 Hawk. c. 17, s. 8-10; 1 Hale, 553;
Kel. 42-3; 2 Russ. 8; 1 Leach, 284; 4 BL. C. 226.

3. By collusion or conspiracy with any other person
unlawfully affording or facilitating such entry.

4. If a party enter, upon admission fraudulently given
by a servant or other inmate.

In the case of the two last sections, the entry, so far
as regards the fact of entry shall constitute burglary, as
well in the accomplice, servant or inmate admitting as in
the party admitted.

1 Liale, 553; 1 Hawk c. 17, s. 9; 2 Stra. 880 ;19 St. Tr.
782, note.

VIII. It is essential to burglary that there should be an
entry, which may be made

1. By introducing the hand, foot, finger or any part of
the body into the house or the apartment thereof entered.

Fost., 107; 2 East, P. C. 490; 1 Hale, 553; R. & R. 499,
341; 1 C. & P. 300; 2 East, P. C. 187.

2. By getting into the chimney from without, though
no apartment be entered.

R. & R. 450; 1 Hale, 552.

3. By discharging or throwing any missile into a dwel-
ling-house, or an apartment thereof, or by introducing
any engine or instrument, or any part of an engine or
mstrument into the same; provided such missile be dis-
charged, or such engine or instrument or part thereof,
be introduced with intent to commit a felony in such
dwelling-house or apartment thereof.

1 Leach, 406; Moody, 183; 2 East, P. C. 490; 2 Russ
10; 4 Camp. 222; 1 Starkie, R. 48; i Hawk. c. 17
s. 11; 3 Inst. 64.

4. An entry may be by a door or window, although
there be an inside door or shutter to the same opening,
which is not broken, or an outside door or shutter to the
sane opening, which is not closed.

R. & R. 341; 1 C. & P. 300; R & R 451.

5. An entry by a servant or an inmate of a dwelling-
house into any inner part thereof, made with the intent to
commit a felony, and not made by virtue of any authority,
trust or employment at the time, is sufficient entry into
such part to constitute burglary.

6. But an entry into such house or part thereof, by one
having authority at the time to enter therein, shall not be
such sufficient entry, although he enter with intent to



commit a felony, or having entered, doih commit a felony
therein.

IX. The same act may be both a breaking and an entry,
if it be a means of committing or attempting to commit
any felony, as well as of breaking.

R.&R. 450; I Hale, 552; Fost., 107;2 East, P.C. 490;
Camp. 22; 1 Camp. 219; 2 Russ. 10.

X. To constitute burglary, an intent to commit some
felony must exist.

1. At the time of the entry.
i Hale 561; 2 Russ. 33; 2 East, P. C. 510-13; 1 Hawk-

c. 17, .t, 37, 38; Rosc. Cr. 280; 4 Bl. C. 227; Bac.
Abr. Burg. (F).

2. At the time 'of the breaking, except when one
having entered a dwelling-house with such intent in the
night, breaks out of the same in the night.

2 Russ. «33; I Hale, 554, & Note (Y) 7 & 8 Geo.4, c. 29P
s. Il

3. But it is not necessary that the crime should be
actually committed in either of the above cases.

1 C. & P. 300; R. & R. 341; 1 Hale, 561;1 East, P. C.
500-13.

XI. An intent to commit a felony shall be taken to 'be an
intent to commit any felony other than that which is
actually committed in committing or attempting to commit
the former.

2 East, P. C.515; 1 Deac. 194; Rose. Er. 281; 1
Ruse. 33, 454; 2 Rusa. 487.

XII. A dwelling-house is every building used for the
habitation and dwelling of men, and extends to and com-
prehends all the apartments, buildings or parts thereof,
not constituting or being part of another dwelling-house,
which have an immediate or direct and covered commu-
nication with each other, to the extent of such inter-com-
munication, and no other.

3 East, 64; 1 Deac. Abr. p. 185; 1 Hale, p. 556; R.
& R. 108; 8 B. & C. 461; s.ed..1 Hale, 557~ 2 Russ.
13; 2 East, P. C. 492 ; 1 Hawk. c 17, s. 35.

XIII. So also a Church.
1 Hale 559; 2 Esat, P. C. 487-91.

XIV. So also chambers in an Inn of Court or a College.
Cro, Car. 473; 1 Hale 522, 556, 9; 1 Hawk. ch. 38,

a. 18; 4 BI. C. 252; 2 Eat, 505.

XV. An apartment of such house in respect of bur-
glary, is any room, entry, compartment, or other division
which is parcel thereof, or su.ch walled or enclosed area
as hereinbefore de'scribed in this chapter.



But a cupboard, locker, press, chest or other such
like repository, whether attached to the freehold or other-
wise, is not an apartment thereof.

1 Halc, 544; Fost 108; 2 East, P. C 480; 2 Russ. 7; Ruse.257.

XVI. A dwelling-house extends to and comprehends
all the apartments, buildings or parts thereof, not consitu-
ting or being part of another dwelling-house, the parts
whereof communicate together either immediately or by
means of any covered and enclosed passage leading froin
the one to the other.

7 & 8 Geo. 4, ch. 29, s. 13; R & R. 202; 1 Leach, 237,
537; Mondy,23; 2 East, P. C.504; 2 Leach 913; 6
C. & P. 407.

Provided, that no building, although within the same
curtilage with the dwelling-house and occupied therewith,
shall be deemed part thereof, unless communicating there-
with, as mentioned in last article.

XVII. And it also comprehends such apartments, build-
ings or parts thereof, although such communication may
have doors or shutters which can be or are shut or fastened,
so as to close the passage way or place of ingress.

R. & R. 202; Moody, 23; 1 Leach, 237.

Provided, they are not kept fastened for the purpose of
permanently cutting off the communication.

2 Leach, 913.

XVII. It is not necessary in order that such dwelling
house should comprehend such apartments, buildings or
parts thereof,

1. That they should be under the same roof with any
main part of it,

2. Xo- that thy should be within the curtilage or in-
closure thereof,

3. Nor that they should be occupied by persoris who
reside in such main part,

4. Nor that they should be held by any persons by or
under the same title with that by or under which such
main part is held,

5. Nor that they should not be occupied for other uses
than that of dwelling therein.

Moody, 274-1à; eL. 84; 2 East, P. C. 501,487,507,
494; 2 Russ. 22, 16; 2 Leach,1016, Note: 1 Leach,
357;.R. & R. 170 357, 334, 360; 1 Lew. 32; I Hale
557,559.

XIX. A building may continue to be a dvelling-house
when. not used at the time for sleeping or lodging therein.

1 Hale, 556; 2 Russ. 18; 2 Etst, PC. 496.



Provided, it has been previously so used by one having
a settled intention so to use it again, and doing such acts
as continue bis constructive occupancy.

2 Leach, 701, Note; 2 East, P. C. 498, 496, 7; R. & R.
187; Foster, 76; 2 Ruas. 18,

XX. When part of a building is usually occupied for
sleeping or lodging therein, it may be a dwelling-house,
though this is ancillary to the use of the remainder for
other purposes.

1 HawLch. 17, . 31; 2 East, P. C. 492.

XXL A building shall be deemed to be a dwelling
house though it be not inhabited by living therein during
any part of the dayi

XXII. Though a building is intended only for tempo-
rary use as a dwelling-house, it shall be such while it is
so occupied.

1 Moo. & tob. 256.

XXIII. But the mere casual occupation by night of a
building for some particular purpose or on some special
occasion, shall not constitute it a dwelling-house.

2 East, P. C, 498; 2 Russ.,17; 1 Leach, 186, Note;
• 2 Leach 701.

XXIV. The motive or object for ysing a b.uiding for
the purpose of lodging or dwelling therein by night, shall
not be deemed material to the offence.

XXV. A. dwelling-house i respect of burglary, is that
of him who personally occupies the whole building or the
whole of any portion of. any building, or who occupies it
by the members of.his family, guests of his in, bis board-
ers, visitors, agents or servants, placed or continge4 ihere-
in by bis licence and authority.

2 Russ.19, 22; Moody, 329,844, 244,248; 2 Dexe. Abr.
1511; 2 East, P. C.501, 499, 502; R.& L 185,495,
115, 425; 16 East, R. 33; 8 c. & p. 150; 2 Leach,
-930; Moody, 42.

It is not :a necessary condition of such cyl-pancy that
the liçence should be.without benefit to the -party licensed
or authorized, or without compensation or allowance to
the person licensing or .authorizing.

2 East .C.e. 50l; 9 *u. 22; R. & R. 85, 529 .2
Tpunt. 339; 2 Lesch, 930; Moedy, 248.

But when such member of the family, guest,· visitor,
boarder, agent or servant is tenant for a term or at will or
at sufferance of a dwelling-house, it is his dwelling-house.

•. &· R. 498; 2.Rus, 24- Moody, 7; .Cro.' Car. 374;
2 East P. C. 1025; 1. Leach, 220, i42; Fout. .113;
Jebb. 36.

But the placing of persons in a bouse temporarily to
sleep or lodge by night for some particular purpose or on
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some special occasion, will not of itself necessarily make
it the dwelling-house of their employer.

2 East, 298; 2 Rues. 17.

The Government, or any public or private Corporation,
may occupy a dwelling-house by others, according to the
saine rules by which an individual may do so.

1 Hale, 522; 1 Leach,324; Kef. 27; 2 East, P. C. 501,
1027; 1 East, P. C. 1034; 2 Russ.488; 1 Hawk. P. C'.
c. 18, s. 13,

XXVI. A building is the dwelling-house of him who
occupies it by his wife, her family, guests, of ber inn, ber
boarders, visitors, agents or servants,

Though she live separately from ber husband with her
adulterer in the bouse, and on the income of her separate
property ; and

Though she hired the bouse on her husband's refusal
to hire it.

Kel. 42; 2 Russ. 21 ; 3 C. & P. 201 ; R. & R. 491. i17.

Or though the house be ber separate estate.

But if she be authorized by law to contract as sole,
and do so by hiring a dwelling-house, and living separate
from her husband, the dwelling-house is hers, during the
continuance of such authority.

XXVII. When a building, or the whole of any portion
thereof, shall be in the joint occupation of several per-
sons, such building or portion shall be deemed to be the
dwelling-house of such persons, whether they or any of
thema shall dwell therein, or whether the sane be inhabit-
ed by any servant, agent or other person whatsoever, by
the authority or licence of them or any of them.

1 Leach 537; 1 Hawk. c. 17, s. 34:- 2 East. B. C.504;
2 Russ. 30.

Where apartinents in a bouse are inhabited for sleeping
or lodging therein by lodgers, lessees or others having
such like distinct possession thereof, and the keeper,
lessor or other person under whose agreement they enjoy
the sane, occupies by himself or others as before provided,
any part of the bouse as bis dwelling bouse, and has
either solely or in common, the use or control of the
outer door, which is the only entrance to such apartments,
then such apartments are part of bis dwelling bouse.

But if the apartments or one or more of. them have
an entrance by a separate outer door, such apartnent or
apartinents is or are the dwelling house or bouses of the
respective persons enjoying the sane.



Where the keeper, lessor or otbçr person under
whose agreement such apartments are enjoyed, bas no use
or control of such common outer door or doors, or there
is no such common outer door, then such apartments are
the dwelling houses of the respective persons enjoying
the same.

In such cases of several occupancy of parts of a
building as separate dwelling bouses, all the apartments
in the occupation of one person, although for diferent
uses, communicating with each otherimmediately or by a
closed and covered passage way, whether it be used by
him in common with others or not, constitute bis dwelling
house.

XXVIII. Whenever one occupies any building or any
part thereof, with or by bis lodgers, lessees or others
having such like distinct possession thereof, so as to make
it his dwelling house with respect to third persons, it is
nevertheless, with respect to any breaking or entry by
him, the dwelling bouse of such lodger, lessee or other
person having such like distinct possession. And any
part of such dwelling bouse occupied by such lodger,
lessee or other'person having such like distinct possession,
is not with respect to any entry or breaking by himself
the dwelling house of another.

XXIX. Whenever a member of a famly, guest of an
inn, boarder, visiter,- agent, servant or other inmate of a
dwelling house, breaks and enters any apartment, where-
in he bas at the time any right or authority to enter, it is
not with regard to bim the dwelling bouse of another,
otherwise it is so.

XXX. The breaking and entry by the wife, ofthe dwel-
ling-house of the husband is not burglary.

XXXI. Buildings and parts thereof or apartments
thereof which are the dwelling bouse of another, with
regard to the husband are such with regard to the. wife,
and no dthers are so.

XXXII. When. one enters a bouse, and wbile therein
breaks an àpartment, the. entry may be by day or nigbt,
but the breaking in order to constitute burglary must be
in the night. In ail other cases, both the brealng 'and
the entry must be in the nigbt.

XXXIII. The breaking may be on a different night
from the entry.

XXXW. So far as the same is essential to the offence
of burglary, the night shall Be considered to commence at
Nine of the Clock of the evening of each day, and to con-
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clude at Six of the Clock in the morning of the next suc-
ceeding day.

XXXV. Any entry into a church, chapel,dwelling house,
shop, warehouse, or counting house, shall be deemed to be
a breaking thereof respectively in respect of any provision
which makes the breaking thereof criminal.

XXXVI. Whoever enters the dwelling house of anoth-
er with intent to commit a felony within the same, where any
inmate, not a party thereto is within such dwelling house,
such offender being armed with an offensive weapon at the
time of entering or at any time while he is within such
house, or committing an assault therein on any such in-
mate, or putting him in fear shall be punished

1. If the entry be in the night time, by imprisonment
in the penitentiary for life.

2. If in the day time, by such imprisonment for ten years.

3. But if the offender be not so armed and do not
commit such assault or put such inmate in fear, then if the
entry be in the night time, by such imprisonment for not
more than seven years, if in the day time by such imprison-
ment for not more than five years.

4. Whoever breaks and enters in the night time any
office, shop or warehouse adjoining to or occupied with
a dwelling-house, with intent to commit a felony shall be
punished by such imprisonment for not more ýhan three
years,

5. Or any meeting-house, church, court-house, town
bouse, college, academy or other building used fôr public
purposes, not being a dwelling-house, with intent to com-
mit felony therein, shall be punished by such imprison-
ment for not more than three years.

6. Whoever enters or breaks and enters the house of
another, not being a dwelling-house, or the bank, office,
counting room, shop, warehouse, storehouse, workshop or
factory of another, or any enclosed and covered building
of another used at the time for the deposit or safe keeping
of property, or for the shelter, accommodation or employ-
ment therein of persons, other than the buildings describ-
ed in the previous sub-article, the same not being a dwel-
Iing-house, or any vessel of another, with intent to commit
a felony therein, when any person not a party there-
to is within the buildings mentioned in the previous
subsection, having right or authority to be therein, such
offender being armed with an offensive weapon at the
time of breaking or entering or at any. time while. he js
therein, or committing an assault on any ,person so there-



in or putting him in fear, if such entry be in the night time,
such offender shall be punished by imprisonment in the
penitentiary for not more than ten years, and -if it be in
the day time by such imprisonment for not more thanfive
years.

7. But if such offender as is mentioned in the two pre-
ceding sub-articles be not so armed and do not commit any
such assault or put any such person in fear, if such entry
be in the night time he shall be subject to such imprison-
ment for not more thanfive years, and if it be in the day
time to such imprisonment for not more than three years.

SECTION tI.

ARSON AND MALICIOUS BURNING.

1. Definition of Arson.
2. What a setting fire to.
3. Presumption of malice.
4. Wilful burning.
5. Malicious bnrning.
6. What presumes malice.
7. What not wilful or malicious burning.
8. Burning in committing other felony.
9. Structure and occupancy as in burglary.

10. Part occupation.
11. Sole building.
12. Divers dwellings in one bouse.
13. Occupant as in burglary.
14. Burning of one's own dwelling bouse.
15. Burning by married womnn.
16. Burning an object with intont to burn a dwelling adjoining

thereto.
17. Inmate, came as in burglary.
18. Day and night as in burglary.
19. Degrees of Arson.
20. Malicious injuries to property by burning.
21. Malicious explosion of gunpowder.
22. Malicious burning wood, hay, grass, &c.
23. Degrees of punishment for Armon.
24. Ditto ditto ' for'malicious burning..

I. Arson is the wilful and malicious burning of the
dwelling-house öf'another.

Il. It· is sufficient to éonstitute a burning withiu' the
provisions 'of this chapter, of a dwellifig-hôuse, building
ot. other 'structure or any other subjéct which is an entire
body or mass, that some part :of the same is on fire, though
no part or only a part theredf is·absolutely consumed, and
notwithstanding that the fire may go out of itself.

3 Inst. 66 ; Itoc. on Er., 1657 ;. 4 BI. C. 222; 1 Hale,
·P. C. e68 ; 1 BHawk, c. 139;. 16, 17, 18; 2 Eat,
P. C.'c. 2104; 1 Leach, 49;·18 Johns, 115.



III. Where one wilfully and maliciously sets fire to a
thing, such and so situated that a building or other pro-
perty adjoining. thereto or in the vicinity thereof, is
thereby in obvious and imminent danger of being des-
troyed by fire, it shall be presumed that he wilfully and
maliciously intended to burn such building or other pro-
perty.

IV. A wilful burning, within the provisions of this
chapter, is a burning with intent to consume or destroy a
subject.

The burning in such way that the natural and obvious
consequence is the consuming and destroying thereof, if
the fire be not checked and extinguished, is a burning
with such intent.

Where the party burning, provides for arresting and
extinguishing or intends to arrest and extinguish the 'fire,
and intends that a subject shall not be thereby mediately
or immediately destroyed or consumed, it is not a wilful
burning of such subject, within the provisions of this
chapter. But the same may, notwithstanding, be a willul
malicious mischief or injury and punishable as such.

18 John's R. 115.

V. Malicious burning is burning a thing, whether that
of the offender or of another person, with intent to injure
another, or without any legal or justifiable motive or
object, and with a reckless disregard of the life or per-
sonal safety, property or legal rights or interests of another,
where the same are obviously, immediately and imminently
endangered by the burning.

2 Archb. Peel's Acts, 7.

VI. Where the thing burnt, endangered or attempted
to be burnt, is that of another than the offender, malice is
presumed: where it is that of the offender, the malice
must be shown.

7 and 8 Geo. 4, c. 30, s. 25; 2 Deacon, p. 890; 3 B. and C. 248.

VII. A burning thoughtlessly or through mere negligence,
is not a wilful, malicious burning, within the meaning of
the provisions of this chapter, except in the cases speci-
fied in the following section:

East. P. C. f. 21 s. 3 p. 1019;.1 Hale, 50,7, 9; 1 Hawk. s. 19.

VIII. The burning of a dwelling house or other property
by any one in committing or attempting to·commit, another
criminal offence, is arson or the crime of malicious burning
as the case may be, though the person so burning does not
intend to burn or intends not to burn such subject,and:the
so burning thereof be merely casual or consequential.

Russ. on Cr. 1658, '59 ; 6 St. Tr. by Hargrave, 222; 3 Inst.
67; 4 BI. C. 222, n.; 1 1iale, P. C. 569; 2 East, P. C.
c. 21, s.8; 1 Hawk. P. C. c.39, Jus. 19; Dalt. s. c.153;
2 East, P. C. c. 21, s. 7, 8; ditto, c.21, s. 3, p. 1019.



IX. The description ofstructure and occupancy requisite
to constitute h dwelling house, in respect-to the provisions
of this chaper, are the same as in respect to .burglary,
subject to the modifications expressed in this chapter.

7 Dane's Abr. 134; 2 East, P. C. 1020; 2 Lew. Ca. 46;
2 Rusa. on Cr. 489, note x.

X. Where a part of a building is occupied as a dwel-
ling house or as part of a dwelling house, so much of such
building as is nlot so occupied is, in respect to the provi-
sions of this chapter, parcel of such dwelling house.

XI. A dwelling house does not, in respect to the pro;-
visions of this chapter, extend beyond one building, inha-
bited wholly or partly as such, to another building, and in-
clude the same as being part of such dwelling house,«un-
less such other building or part thereof is occupied as
being part of such dwelling house.

XII. Where a building contains divers dwelling houses
or parts of divers dwelling bouses, or one or more.dwelling
houses and a part of one or more dwelling bouses, an
attempt to burn such building is but one offence of an
attempt to commit arson, and may be elleged to be an
attempt to burn either of such dwelling houses.

2. The bumning of a part of such building, not
occupied as any part of either of such dwelling houses,
is but one commission cf the crime of arson and may be
alleged to be the burning of either of such dwelling
houses.

3. The burning of either of such dwelling bouses is but
one commission of the crime of arson, though*part of s'uch
building, not being occupied as part of any dwelling house,
be burnt at the saine time, and the same must be alleged
to be a burning of such dwelling bouse.

4. Arson, by the burning of any one of such dwelling
houses, shall not be presumed to be with intent to burn
any other of such dwelling bouses.

XIII. A dwelling house is, in respect to arson, that of
the occupant thereof as'sucb, and who is such'occupant
shal be determined in*the same manner and by the saine
rules as in respect to buriglary, subject to the modifica-
tions provided in this chapter.

2 Eut, 1027, 23, 25, 26, 27; 1 Leach, 220, 242; *2 Est,
1034; Mood, C. C., 344; 2 Deac., 1496; Cro. Car.,

376 ; 2 John' R., 105; 7 and 8 G. 4 ch. 30 ..

XIV. The wilful and malicious or fraudulent burning
by any one,.of his own dwelling.housë; is subject'to the
punishmient for the crime of malicious burning of a
building.

Cro. Car. 376; Russ.-on Cr. 1659,'60; 1 Leach, 217, 220;
2 Eat,- P. C. c., 21 s. 6.
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XV.-l. Where a married woman wilfully bùrns the
dwelling house or other property, being whôily or in part
that of her husband, whh intent to injure him or defraud
or injure another, she is subject to the punishment of
burning by ber of an, house or property of another person
than her husband.

Contra Dioody, 344.

2. Where a married woman, legally separated from
her husband and authorised to contract and ta hold pro-
perty independently of him, occupies a dwelling house,
or holds property by virtue and in the exercise of such
authoriy, it is in respect to the burning thereof by her
husband or any other person, her dwelling bouse and ber
property.

XVI. The wilful and malicious setting fire to or burning
an object, with intent thereby to burn a kwelling house or
other thing adjoining to or in the vicinity of such subject,
the saie being in obvious and imminent danger of being
thereby burnt, is an attempt to burn such dwelling house
or other thing.

2 East, P. C. 1028, I03O; RUs9. on Cr. 1662; 1 EaUh c.
(9, s. 15 ; 4 BLC. 221 ; 43 Geo. III, c. 58.

XVII. Inmate or occupant has the same meaning in thi9
chapter as in respect to burglary.

XVIII. Day and night are distinguished in respect to
the provisions of this chapter in the same manner as ln
respect to burglary.

XI.-I. Sucb burning in the night of a dwelling
bouse in whichihere is at the fime of such burning any
occupant or 1mnate, is arson in the first degree.

2. Such burningwhere thereis no inmate is arson in the
second -degree.

3. Ail others are arsons in the third degree,

XX.-L Whoever vilfully and maliciously or frau-
dulently burns in the night any building,' vessel or struc-
ture whatsoever, whether partly or whollyhis own or that
of aother, by the consuming :or. destroying d which by
fire another might be injured, where the. building, vessel
or structure burnt, is, with its contents. of the value of
two hundred pounds or more, he is guilty of malicious burn-
ing in the first degree.

2. So he is guilty of fte same offence in the saine
degree where the building, vessel or structure so burnt
in the night, is so situated, that.by the burning thereof,
any other building, vesse, structure or property whatso-
ever, to the same value, together with ouch building, vessel



or structure so burnt and its contents of the amount afore-
said, is in evident and imminent danger of being destroyed
by fire.

3. Whoever wilfully and maliciously or fraudulently
burns, in the night any thing sucli and so situated that by
the burning and by fire consuming thereof, any building,
vessel or structure whatsoever which is, together with
its contents and sich thing, of the value aforesaid, is in
obvious and imminent danger of being burnt and thereby
materially injured, and where, by the burning and destroy-
ing thereof, anothermightbe materially injured,he is guilty
of malicious burning in the first degree.

4. Where the building, vessel, structure or property
burnt or endangered, as mentioned in the three last pre-
ceding sub-articles, is of the value of one hundred pounds
and less than two hundred pounds, such burning is taali-
cious burning in the second degree.

5. Where such value is less than o.me hundred poundo
it is malicious burning in the third degree.

6. Where the burning, as mentioned in first, second,
third, fourth, and fifth sub-articles, ib in the day, it.is malir
cious burning in the third degree.

XXI. Whosoever shall maliciously, by the ezplozion
of gunpowder or other explosive substance, destroy,
throw down or damage the whole or any part of eny
dwelling house, any person being therein,5hall be deemed
tu be guilty of arson in the first degree,

XXI. Whoever wilfuly and malicbiusly burna- any pile
or parcel of wood, timber or lumber, his own or that Of
another, any fence or any stack or parcel of ha
grain or fodder, any grass, grain or other vegetable
products, whether severed from the soil or not, any
standing trees, brush or under-wood, any mine or
mineral productG or the soil itself, any other property
or thing other than mentioned or otherwise than as
mentioned in the preceding articles of this section, and
by the burning up of nhich another obviou!y might be
injured where such burning is i tho, nighŽ. and the
amount de-troyed thereby ib Dot less than fifty poudz, he
is guilty of malieious bumaing in the first degree,

Whosoever uilfully cnd malicioucly t a rimning fire,
by day or night, iz a tract of woodkcnd ewceeding ten
acres, also in woodLndo or other lInds vihere the burnfitg
and destroying of crops, buildings, vood, fences or other
property to the amount of fifty poucds or =cre, is thus
obviously and imminently erd:;erzd, he is guihy of mal.
clous burning in the secczd degrez.



In all other cases the setting of such running fire is
malicious burning in the third degree.

XXIII. 1. Whoever is guilty of Arson, in the first de-
gree, shall be punished by imprisonment in the Peniten-
tiary for life.

2. Whoever is guilty of Arson in the second degree,
shall be punished by imprisonment in the Penitentiary for
ten years.

3. Whoever is guilty of other arson than that in the first
and second degrees, shall be punished by imprisonment
in the Penitentiary for five years.

XXIV. Whoever is guilty of malicious burning, in
the first degree, shall be punished by imprisoniment in
the Penitentiary for not less than five years.

1. Whoever is guilty of malicious burning in the second
degree, shall be imprisoned in the Penitentiary for not
less than three years. -

2. Whoever is guilty of malicious burning in the third
degree, shall be punished by imprisonment for not less
than one year.

Every male person under the age of sixteen years who
is convicted under the provisions of this chapter of setting
fire to any building, vessel or stack, shall be liable at the
discretion of the Court before which he is convicted, in
addition to any other sentence which may be passed upon
him, to be publicly or privately whipped in such manner
and as often, not exceeding thrice,· as the Court shall
direct.

S:ECrION III.

VIOLATION OF SEPULTURE.

I. Vhoever not being authorised by a Board of
Health, Mayor or Aldermen of any City, or the Mayor or
Council of any Municipality, shall wilfully dig up, disinter,
remove or convey away any human body or the remains
thereof, or shall knowingly aid in such disiiterment, re-
moval or conveying away, or shall be accessary thereto,
either before or after the fact, shall be punished by im-
prisonment for not less than one year.

Il. Whoever shall, on any civil process or on any ex-
ecution for debt, or on pretence of such process or execu-
tion, or on any unlawful pretence, arrest, seize or detain



any dead human body or the remains thereof, or the
grave clothes in which any such body shall be invested,
or the coffin in which it shall be placed, or shall otherwise
wilfully, and without authority or justification by law pre-
vent, interrupt or hinder the burial or entombing of such
body, shall be punished by such imprisonment for not less
than six months.

4 East, p. 455.

III. Whoever makes, constructs or opens any highway,
townway, railroad, turnpike road, canal or other thing in
the nature of a public easement, over, through, in or upon
an.inclosure or a part of any inclosure, belonging to any
town, parish, society, corporation, or other proprietors,
public or private, and used or appropriated for the burial
of the dead, unless authority for that purpose be specially
granted by Law, or unless the consent of such town,
parish, society, corporation or proprietors be first obtained,
shall be punished by imprisonment, for not less than six
months.

CHAPTER XVIII.

FRAUDULENT APPROPRIATIONS.

SrCrION I.

GENERAL PROVISIONS.

1. Fraudulent intentions.
2. Distinction by such intent.

3,4. Distinction between robbery and embezzlement.
5. Robbing is by violence or fear of barm.
6. Theft known by act of taking property.
7. What not variance in allegation of possession.
8. If offence not charged by night ehall be presumed by day.

I. A fraudulent intention to appropriate that which
belongs to another is an ingredient common to the offences
of theft (including robbery); extortion by threats;- obtain-
ing by false pretences; cheating; embezzlement.

Il. It is by such intent that this class of offences is dis-
tinguished from'trespass to moveable property or other
wrongs remediable merely as civil injuries.

III. Theft, extortion by threats, obtaining by false pre-
tences, and cheating are distinguishable from embezzle-
ment by two circunstances. To the former, but not to
the latter, a taking or obtaining by wrong is essential; to
the former, defined acts of fraud with intent to appro-



priate, are essential; an actual appropriation is the essence
of the latter.

IV. The ofences oftheft,robbery, extortionby threats,
obtaining.by falsepretences and cheating, are distLnguish-
able from each other: first, by the several defined overt
acts of force or fraud, peculiar to each; secondly, in
respect of the consent or absence of consentby the owner
to part with his property. Where the owner consents to
part with the absolute property, the taking does not amount
to theft, unless it is by robbery, as hereinafter defned.

V.A tag byrobberymayeitherbebyv'iolence orwith
consent extorted by fear of bodily harm. It is essential
to the offences of extortion by threats, obtaining by false
pretences and cheating, ihat the owner be induced to
part with his property by means of sone defned threat or
fraud.

VI. Theftis distinguished from all otherscomprehend-
ed within the general class, by the essential overt act of
taing and removing the property of another.

VII. In the prosecution of any person for any offence
committed upon or in relation to or in any way affecting
any real estate ; or for any offence commtted in stealing,
destroying, injuring or fraudulently taking, obtaining,
receiving or concealing money, goods or other personal
estate, it shall be sufficient and shall not be deemed at
variance if it be proved on the trial, that at the time when
the offence was cominitted, either the actual or construc-
tive possession, or the general or special property in the
whole or in any part of such real or personal estate, was
in the person, society, community or body politic or
corporate, alleged in the indictment or other accusation
to be the owner thereof.

VIIL Where any larceny or other offence, the com-
mission whereof in the night time is subject to an aggra-
vated punishment, is not alleged and does appear in the
indictment to have been committed in the night time,
the same shaH, in respect to the degree of punishment
therefor, be deemed and taken ta have been committed
in the day time.



Szcnon IH.

ROBBERY.

1. Defintion.
2. When effected.
,3. Not material whether threat be direct or indirect;
4. Violence essential.
5. Violence to the person.
6. What not' Robberv.
7. Putting persons robbed in fear.

.8. What constitutes presumption of fear.
9. Force used to retain not robbery.

10. When thing taken is in presence of a person.
11. Sane rules for taking, and for theft and robbery.
12. Robbery with stabbing.
13. Robbery with assault, with offensive wcapons.
14. Robbery with menace of bodily harm.
1.5. Tunishnients.

I. Robbery is larceny or theft committed with violence
or threats of violence to the person.

Whensoever one steals any property from the person
of another, or any property which is in bis presunîed
possession or under his care, by. ineans :of violence or
threats of violence to his person or to the person of:any
other, he is•guilty of robbery.

7 & .G. 4, ch. 29;.sect.6..

II. It is robbery, when effected :

1. When the stealing is effected by violence, by
doing any the least injury to the.person, orwhensoever
the act ofttaking·isaccompanied by.any. degree of force
employed to sovercome resistance to .such taking.

2. By means of -forcibly imprisoning the person robbed,
or putting him under personal restraint or duress, until he
shall surrender: the things.

3. Under colour-orpretence of executing.legal.process
or other lawful authority2

2 Est, 79,;.2.Rubs..69,; 1 Leach, 280.

4. By taking suddenly, with intent to steal, and with
such violence as to do a substantial corporal injury to
the person, though he be not put in fear.

1 Leach, 320 ; 2 Leach, 790.

5. By.plucking from the person, with intent to steal,
upon a struggle, or by breaking or otberwise severing or
disengaging a fastening or oiher means of attaching or
securg .a thing to the person, with corporal violence
felt by ihe person.

R.& R., 419 ; 2 East, 709 ; 1 Lewin, 300, 1.



6. By taking by force though without putting in fear
or corporal injury, and without knowledge by the person
robbed that the thing stolen is taken from him.

Fost, 128 ; 4 BI., C. 244 ; 2 East, 709.

7. By violence used with the intent or in the attempt
to commit any felony other than robbery.

2 East, 711.

8. Even though the owner voluntary puts bimself in
the way of the taker or exposes himself to the attack with
intent to apprehend the offender.

Foster, 129.

.111. It is immaterial whether the threat be direct or
indirect, or whether it be m:ade by words, gestures or
signs, or bc made under pretence of lawful claim, or of
acting under the pretence of legal process, or other
authority, or of asking charity, or making a purchase,
or requesting a loan or present, or other pretence what-
soever.

2 East, 711, 712 ; 2 Russ., 76 ; 4 BI. Com., 244 ; I Hale,
533.

IV. It is not essential to the offence that the violence
should have been at first used for the purpose of obtaining
the thing taken, provided such violence be unlawful, and
the property be yielded and taken, or permitted to be
taken to prevent further violence.

2 East, 711.

V. The stealing is by threat of violence to the person

1. Whensoever possession of the thing stolen is obtained
by any threat menace,"or other means calculated to excite
apprehension of violence, present or future, to the person
of the party threatened, or of any other.

4 Rep. C. L. C., Art. 39 ; 2 East, P. C. 734.

2. Where the offender, by violence or threat of violence
with intent to steal, shall cause the owner or possessor to
relinquish bis hold upon or otherwise wholly or in part to
abandon the possession of any property, and shall after-
wards take and remove the same, the robbery is complete,
although the offender took and removed such property
in the absence of the owner or possessor, or after the
apprehension of violence had ceased.

4 Rep., C. L. C., Art 43.

3. Actual fear is not material, provided the act be
accompanied by such threats or menaces as are calculated
to create an apprehension that force will be used in case
of resistance.

2 East, 713.



VL It is not Robbery
-1. When no actual -violence is used, and the threats or

menace used do not create any apprehension of violence,
or such apprehension bas ceased to exist at the time when
the property is taken.

1 Hale, P. C. 532; 2 East, P. C. 713, 734.

2. When the snatching or taking iseéffected unperceived
or unawares from the person, without.* actual:·icorporal
injury, or where the violence- used· is unimportant or in-
considerable.

2 East, 702, '3; 1 Leach, 290; 2 Leacb, 790, 1 C. and P. 304.

3. When the taking is by force without intent.forsteaL.
3 Eat, 660..

4. When the offender, at the time of. taking by force
or putting in fear, in good faith makes or intends to make,
a sufficient compensation or what he 'bonafide thinks the
just value of and a fair indemnity for the thing to the
owner or possessor. Fisheran' cas, 2 East, 661.

5. But otherwise, if the taker knows that the*compensa-
tion to be made is inadequate it is:robbery.

2.Eat, 712.

6. Fear of infamy or injury to. reputation is not such
fear as is requisite in order to constitute the crime of
robbery.

2 Desc. Ab. p. 1136.

VII. The putting in fear requisite to constitute robbery
may be the putting of the person robbed in fear

1. Of corporal violence or injury.

2. Of the pulling down or burning his bouse.
2 Russ. 76; 2 Est, C. L. 718, 728, 731, 712.

3. Of seizure or destruction of his property..
2 Eat, 712.

4. Of an injury'threatened at some previous time before
the taking, for the purpose of teriifyig the person -from
whom the thihg is taken, providéd t fear .contiùues and
subsists at the time of the takirg :i* thé cause for sur-
rendering the thing..

Staund . 27; 1 Hale, 532; 1 Hawk. c. 34,-. 1; Eut. C.
L., p. 714.

5. Of injury to the husband, wife, parent, child, brother,
sister or other relation; or to the master, servant, guardin,
ward, friend, companion or associate of ·the:person.put in
fear, or to any one in whose safety and welfare heis known
by the robber to have a special interest.

Bae. Ab. 2, c. 5; Sect. 13, 14; East, C. L., c. 16, p. 718, 721.
p2 1



6. Of a conspiracy against bis life or for a corporal
injury to him, or the destruction of his property, or such
conspiracy against the life or property of another in whom
he is known to have a special interest..

East, 711.

7. Or of any other injury or violence to the pàrty iobbed
or to his property, or to another in whose safety or wel-
fare he.bas a special interest, or to the property of such
other, provided such injury or violence is an adequate
ground of fear, or is an actual cause of a substantial ap-
preciable fear, and which the offender has good reàson to
suppose to exist.

VIII. If the taking have been under circumstances of
adequate ground of fear, the fact of being put in fear is
presuxned. Fost., 128 ; 2 East, P. C. 666.

IX. When the actis conimitted withòut force or putting
in fear, any subsequent force or fear for .the purpose of
preventing the owner from recovering the thing taken or
for other purpose does not constitute robbery.

X. A thing is in the presence of a person, which is so
within his reach, inspection, observation or control, that
he could, if not overcome by violence or prevented by fear,
retain bis possession of it.

2 Str. 1018, 4 c. bxd p.50sB, 2 Dec. 1724;'1 IÉwk. t. 34,
s. 5; 2 East, P. C, 707,'8,'9, Foster 128; 1 Hule,53;
2 Ruse. 49.

When the taking is begun, and the. first act in taking is
in the presence and from the custody of the person from
whom the thing is taken, it is a taking in his presence.

2 East, 709.

XI. The saine rules as to the taking or removing by the
offender in case of theft apply to'robbëry, so- also as to
thé sufficiency. of a momentary possession, with a removal
to some distance however small to constitute the offence
of robbery.

XII. Whosoever shall rob any person, and at the time of
or immediately be'ore or after such robbery, hall stab; cut,
or wound any persn, shall be puiished by iiprisônmèt

..for ;e i thePenitentiary.

XIII. Whosoever being armed with aiy Ôlfeinive wea-
pou or instrument, shall rob or assault with intent to rob
any person, or shall together with one or more persons
ròb ,ny pfi-son ot assault with intent to rob, .any person,
and· [t· thé time of or -ininediately before or after Such.
robbeff, shall bèàt, itrike 'or use any• other;-pe'rsonal
eiolevée, shaàll bë ithprisoned in'the'Penit'entiary foi":the
erm of seven years.



. XIV. Whosoever shal steal any chattel, money or valu-
able security in any dwelling house, andshall by any menace
or threat put any one being therein, in bodily fear, shah
be imprisoned in the Penitentiary for a terza not exceeding
fourteen years nor less than seven years.

XV. Whosoever shal assault any person, with intent to
rob, shall (save and except in cases where a greater
punishment is provided by this Act,) be imprisoned for
any term not less than three years in the Penitentiary.

Whosoever shaH, with menaces or by force, demand
any chattel, money or valuable security, of -any person
with intent to steal the same, save as aboveshall be impri-
soned for any term not less than five years in the Peni-
tentiary.

Whosoever shall rob any person, or shl steal any
chattel, money or valuable security fom the person of
another, save as above, shall be liable to be imprisoned at
hard labour in the Peniteniary for any term nqot less than
ten years.



SECTION 111.

LARCENY.

1. Essentials to larceny or theft.
2. Theft, what.

3. 4. 5. Rules for agents, servants, &c.
6. Theft by one joint owner fro*m another.
7. What i.ot thefn by joint tenant.
8. What not theft by carriers in gond faith.
9. WIrt not theft by officer of the law

10. What not tbeft by wife of husband's property.
11. Nor when taking under mistake.
12. Nor wben temporary.
13. Nor where consent of owner is given.
14. Though consent obtained by false prc.tence,
15. Nor when compensation intended.
16. Nor for mere destruction, &c.
17. Owner facilitating.
18. Owner instigating.
19. Falsc inducement of owner.
20. Subjects of theft.
21. Human body not.
22. Every wrongful taking is theft.
23. What is taking.
24. Property in thing taken.
25. Property in third persons and possession.
26. Wrongful possessor protected.
27. Finding.
28. Presumption of want of consent.
29. Property of some value.
30. Same ruks for Corporations ai for a person.
31. Intent te deprive shewn by taking.
32. Right of property or possession net changed by theft.
33. Restitution no absolution.
34. Theft is stealing.
35. No definite time material for hiring.
36. Thefts, simple or aggravated.
37. Punishments.
38. Three or more convictions.

39.40. Goods from wrecked vessels.
41. Punishment.
42. Stealing dog.

4. 5 Stealing property in or attached ta the freehold.
46. 47.48.>

THEFT.

I. The following circumstances are essential to the
Law of Theft:

1. A wrongful taking and removal of the property of
another.

2. That such taking and removal be without the con-
sent of the owner, or other person authorized to give
consent to transfer the right of property, unless the tak-



ing and removal be such as to constitute the crime of
robbery.

3. Such removal must be with the intent to deprive
the owner, of the thing taken and frdudulently to appro-
priate the same to the use of the offender.

4. Neither the means used for obtaining possession,
nor the motive of the offender, nor the purpose to which
he intends to apply. the property, are essential to the
offence, otherwise than as above stated.

5. The offence is distinguishable from mere trespass,
by the attempt to despoil and fraudulently appropriate
another man's goods.

6. It is also distinguishable from the offence of obtain-
ing by false pretences, extortion by threat, deceit and
embezzlement, by the .circumstance, that a taking and
wrongful removal in the first instance, are essential to
the offence.

7. It is also distinguishable from the offences of obtain-
ing by false pretences, extortion by threat and deceit, by
the circumstance, that except in cases of robbery, the
taking does not constitute theft, where the p.wner. intends
to transfer the right of property.

8. The distinction between Grand Larceny and Petty
Larceny is abolished ; änd every Larceny, whatever be
the value of the property stolen, shall be of the same
nature, and subject to the same incidents in all respects,
as Grapd Larceny.

IL.. Theft or Larceny, is the wrongfil taking and.re-
moval of any thing, of some value, being. the propeity of
any other person, without his consent, with the intent to
deprive the owner of the thingtaken, and fraudulently to
appropriaté the same.

1. It is th'eft when' the offender fraudulently procures
or avails himself of the consent given by' the owner or
any other person authorized to consent, with intent to
deprive the owner of the thing taken and fraudulently
to appropriate the same.

2 East, P. C. 675, 644,'687, 689 ; 2 Ruu..120, 128 ; 1
Leach, 294, 409; 2. Leach, 564; 2 East, P. C. 644,
689; Descoi, 750,746-8, 5-6; C. & P. 890; 1 Lewin,
245,:199*; Rose. Ey. 488, 479, 489, 493.

2. It is thef t, although the owner knowing that atheft
is meditated, suffers it, .to, be accomplished, .provided he
does not·procure or induce it to be committed.

Eg ngton's case,-2. East, P.eC. 666; 2 Rlss. 105; 2
ach, 913,.921 ; Fost, 129.



3. It is tLeft, if the taking and fraudulent appropriation
is by one who has the bare charge or use of any pro-
perty, but bas no lawful possession distinct from that of
the owner.

The following references point out places wbere the
subject is discussed :-

2 Russ. 208, 201-4, 2-7-9, 197-8, 210-33, 114, 216;
R. & R 267, 98, 139, 349, 412, 125, 145,56, 63, 463,
198, 299-10,319,160,80, 215; 2 East, P. C. 570-1-2,
683-22,565-9,580, 510; 1 Leach,33,251,3; 2 Lecb,
835, 1083,841, 968, 302, 779, 912,1033, 54, 82, 974;
Moody, 434-3, 368-70, 343, 129, 259; 1 Hale, 506;
3 Stark, N. P. C. 70, 349; 1 Deae. 778 ; 2 Deac.
780, 1667, 779, 748 i 8 C. & P. 154; 7 C. & P. 388,
445, 325, 281, 834; 6 C. & P. 626; 1 C. & P. 454;
5 C. & P. 534 ; 4 C. & P. 390; M. & M. 21 ; 1
Hawk, c. 17, s. 37 ; 4 Tauut. 258, 284; 3 B. & P. 596.

III. . The rule in the third sub-article applies to ser-
vants or others having the lawful custody or charge of
their masters' property, to be exercised upon bis prem-
ises or elsewhere under bis superintendence or control,

2 East, P. C. 565, 567, 568; 2 Leach, 825, 699, 952 ; 2
Russ. 1221; 2 Ruts. 100, 2-1; 1 Hale, 506-7; Rosc.
Ev. 473-4; 2 East, P. C. 663-4 ; 8 Ves. 405; 2 Deac.
Abr. 741 ; 1 Leach, 413.

2. To guests or inmates having utemporry use of.plate
or other property,

3. To artificers or workmen having the charge of ma-
terials to be wrought in the house or buildings, or on the
land of the employer.

4. And generally, whensoever any owner employs,
permits or authorizes another to deal with his pro-
perty in bis house or buildings .or on bis land -or else-
where, for any purpose subject * to his Own otinuing
possession or control.

TV. Whensoever one bas the temporary possession of
any property subject to the continuing possession'of the
owner or his agent, with a view to a sale or transfer or
other special purpose.

bisuser's case, L. RayMondM 275; 2,EUt, P.1C. 68 .4
'684.

V. The saine Rule applies te -Carriers intrusted with
the possession of goods to be carried.

B. & R. 337; 2 Russ. 34,135; 7 C. & P. 151; 1 Leach
124, 415; -9 Eat, P. C. 607 ; 1 Leach 416; 1 Hale
504; 1 Hawk. c. 33, s. 4.

To millers with icom te he.ground.·

To artificers or workmen .withmateriais'to be wroùn)ht.

To borrowers with things borrowed.
1 East, P. C. 694; 1 Lesch 214; R. & R. 441;2 Rus.

132; 2 Deac. 748.
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But not to hirers of goods, pawnbrokers and all others
who by virtue of any express or implied consent, or by au-
thority of law, or by any finding.or other casualty or
means whatsoever, have the lawful 'possession of any
property distinct from that of the owner.

8 C. & P. 295; 2 Russ. 201-2-4-8; 1 Hale 506-7; 2
East, P. C 570, 6, 2, 80, 10, 565, 9, 80; 1 Leach, 3
33, 251 ; 6 C. & P. 626; 2.Leach 341. 35, 779, 968,
968, 12, 1033, 83, 971.

VI. One owner of a thing as to larceny may commit lar-
ceny of it fiom another such owner; and every owner of
a thing,- whether proprietory or possessory, is owner in
respect to larceny committed by any other such owner,
subject to the modifliations and'exceptions contained in
this chapter.

7 & 8 Geo. 4, c. 29, s. 5; 1 Arcbb. p. 9, 406; Moody
c. 4, 368; 1 Hale 513-14; 3 Iat. 110; I Hawk. c,33,
s. 47; Fost. 123-4; 2 Russ. 154. 155; 4 BI. Com. 231 ;
2-East. P. C. 557-8; R. & R 470-81;Bac..Abr, 557;
l Hawk. P. C., c. 19, a.37; B, &.R.470; 2 Peac. Abr.
782; Rosc Ev. 514.

VII. It is not theftby a joint tenant or tenafit in common
of the joint or common property as against his co-tenant,
unless such co-tenant has a rightful exclusive possession
of the same, as against the joint tenant or tenants in com-
mon taking the same.

2 Russ..154-5; 2 Eat. P. C. 457; R. & B. 478; Rose.
Ev. 514.

VIII. It is not theft where the-hiring of a thing is in good
faith and not a mere pretence on the part of the lessee,
as long as the thing remains in his possession under such
contract.

2 Rus. 154 ; 2 East. P. C. 585; R. & R. 411; MooÙy 27.

-IX. It is not theft by an officer of the law in legal pos-
session of a thing, while it so remains in his possession.

10 Wend. 165; 7 Cowen 294-8; Cowen 137.

X. It s not theft by a wife in taking the property of her
husband, nor by a busband in taking the.property of bis
wife.

2 Russell 21, 155; 1 Russell 19; 1 Leach 536, 47; 2
East. P. C. 558.9; 1 Hale 814; 1 Hawk. c. 19, a. 32;
R. & R. 491, 517; Moody 376, n. 375,243; 2 Inst.
210.

Provided, that .no delivery from;-.the-wife 'of. the, pro-
perty of her husband, or consent. by her to any taking or
removing of such. property, shall in anywise justify or
excuse the taking and removing of such property by one
intending to deprive tbe-husband, and- &audulently to
appropriate the thing removed.

New Pnieiple-opposed to 1Rwsell27.



XI. Nor whensoever the acts of taking and removing,
although wrongful, are done under a mistahe of riglht or
authority or through inadvertence or by accident.

Moody 160; 5 C. & P.524, 27; Wend. 4GO.

XII. Nor where the intent is to deprive the owner of the
temporary possession only, and not of his absolute pro-
perty in the thing taken.

X1ii. It is not theft, when the thing taken is upon consent
given by the owner or any other person authorized to
consent, such consent being given With the intent to trans-
fer the right of property in the thing taken.

2 East. P. C. 668,669, 693; Harvey's case, 1 Leach 467;
2 Leach 614, 1054, 1082; Russell on Crimes, 1060;
3 Taunton 258,284.

XIV. Although such consent be obtained by false pre-
tence or other fraud, whensoever the owner or otherperson
authorized to consent intends and consents to part with
the right of property, whether he intend and consent to
transfer such right to the wrong doer or to any other
person.

2 East. 660, 675; 2 Russ. 117, 118, 120; 1 Leach
93, 467; Moody 137; 2 Leach 610.

XV. It is not theft when one compulsorily takes a thing
at the same time making what the taker deems a reason-
able compensation for it.

Fisherman's C. 2 East, p. C. 661.

But the taking or offering a merely colorable, pre-
tended and obviously inadequate compensation, will not
prevent the taking from being theft.

1 Hume Crim. Law of Scot]. 83; Simon'a C. 2 East, P. C.
662, 712 : Benser's C. 2 East P. C. 712.

XVI. It is not theft if the taking be for the mere pur-
pose of destroying, wasting or injuring it, without any
appropriation of it by the taker for bis own benefit or that
of another, and without such benefit or profit.

2 East, P. C. 503; Anon. 2 East, P. C. 662; Rose Cr.
461. It is a caso of malicious mischief

XVII. The facilitating or assisting in the taking of a
thing by another for the purpose of convicting the persons
concerned in the taking with the intent to steal, is not
theft in the person so assisting.

R. & R. 310; 2 March. 571 ; 2 Rucs. 104.

XVIII. The stealing of a thing by one upon the insti-
gation or advice of the owner directly or indirectly for bis
own gain to steal a thing, is not a taking against his will
and without bis consent, and is not larceny. Fo3t. 121.



XIX. T:e w rongful taking with intent to steal, with the
consent of one having the possession or control or dispo-
sition of possession or control of a thing, but no right or
authority to transfer the proper(y therein, where such
taking is by trick or stratagem, or by taking advantage of
the mistake or error of the person having such custody
or possession. is in larceny a taking against the widl and
without the consent of the owner.

1 Leacb, 520; 2 East. P. C. 603, 73; 2 Russ. 119; Moody, 137.

XX. To be the subject of theft, property must be move-
able or property. severed from the realty, although it nay
be severed at the time, and for the purpose of taking and
removing t'e saine.

4 Rep. E. C. Theft Art. 17; 2 East, P. C. 587; 3 Inst.
109; I Hale, 510; 2 Rusc. 136; I Hawk. c.33, s. 34.

XXI. A human being, living or dead, is not the subject
of theft.

,2 E;rrt, 669; 2 Rip.ca Cr.16C3; 4.9;c. Ev.517; ; Hnle,615.

XXI. Every species of wrongful taking and removal,
without regard to the means by which the offender effects
bis purpose, is comprehended in the Law of Theft, whether
clandestinely or otherwise, without consent or subject
to the above exceptions with consent, or under pretence
or color of legal process or other lawful authority, or by
means of any other device, or under any other pretence
whatsoever, pr.actiped iwitb intent to deprive the owner
of the thing taken, and fraudvlently to apprppriate tIle

XXIII. The taking of a thing, is the getting manual or
actjial possession or çoatrol threpf, either directly or
indirectly, by some intermedigte gency or Means.

2 Ru.q. on Cr.63, 96,95, 184; Rose. Ev 470, 471, 487;
2 East, P. C. 5.7, 556, 555, 617 ; 1 Levin, 249; 1
Hale, 533, 503; 6 C. & P. 344; 1 Lec3h, 020, 2e; 2
Leach, 673; 1 Sloody,78, !i.

1. 4ny actof taking, by means of vhich the offender
has such possession of the thing taken that he is enabled
to remove it at bis will to any (dstance, however small,
-and any removal to such distance, so that no portion of
the thing removed occupy the space that it did before,
are a sufficient taking and removing.

3 Inst. 108, 109; 2 East, P. C. 555; 3 B::con's Ab.
Felony, D.;'4 BI. Con. 231; li kic, P. 0. àC7, 3o0;
, 4each,g$$; J Mo, C. C. I.

2. Tbis tahing includes every kind of removal by
lifting, carrying or othervise, or driving, leading or other-
wise where an animal is the subject of theft.

Proviided that 5ch removal be effected by the off2nder,
in furiherance of his intention to .depriv'e .e opper, and
fraudulently ta appropriate the thing removed.



3. The detaching, severing or separating from real
estate, or removing any part of the same, or any thing
affixed or annexed or appurtenant thereto, is a taking of
such part or such thing.

29 Mass. R. New Y. Rev. Stat. P. 4 Tit. 3, ch. 1,
sec. 38; 3W.& M.c.9, -. 5;7 & 8G.4, c. 20, s.45,

4. It is not essential to the offence that the thing taken
be completely removed from any place of deposit, in
which it may have been taken, or completely freed from
all impediment to further removal,

Fulton D., P. C. 126.

Contrary to former rule.
2 East, P. C. 556; 1 Hale, P. C. 508.

5. The taking may be by the hand of another under
the control of the taker and acting under his direction,
but-having no knowledge of the thievish intent of the
other, or it may be by some intermediate neans or con-
trivance.

i Hale, 516; 2 Russ. 95, 113; 2 East. P. C. 485, 555;
2 Deac. Ab. 736; Rose. Ev. 469, 496.

6. The taking at one time of one or more things from
the same owner or owners, is but one larceny.

2 Deac. Ab. 789; 4C. & P. 386,217; 1 Hale, P. C. 531;
2 East, P. C. 740.

XXIV. To constitute larceny, a thing must be owned
by, or be the general or special property of some one, or
belong to him, either by a proprietory or possessory right
thereto,

I. A proprietory right is that of one having a general
or special property in a thing.

2. A possessory right is that of one having and being
entitled to the possession of a thing.

3. Theft may be committed by the taking and rerno-
ving the propèrty of another, although the actual owner
be unknown.

2 Est. P. C. 652.

4. The last article shall be deemed to include the
wrongful taking of waifs, estrays, treasure trove, and
wreck, previously to the vesting thereof according to
laçv.

26 Geo. 2, ch. 19; 1 Hale 5o; 2 East. P. C. 606; 2
Rusa. 162; 3 Inst. 107.

5. One having the authorized custody of or being en-
trusted with a thing so as to be answerable therefor op
for the value thereof, las a possessory right thereto.



6. The actual possession of a thing by -any one, is the
constructive possession of all who have proprietory or
possessory rights therein, general or special, absolute or
qualified.

7. A proprietory or possessory right to a thing by one,
constitutes him the owner thereof as to larceny thereof
by another.

XXV. lu respect of larceny by a third person:

The property in things supplied by a parent, master
or guardian, for his child, apprentice or ward, or for liens
on his property, is in both supplier and supplied.

2 Russ. 160; 2 East. P. C. 654; 1 Leach, 463-4 u. ; 12
Rep. 113.

So also materials supplied by one to a manufacturer
to be nade for a compensation and whilst in the hands of
latter.

Joncs Bail. 64, 102; Dig. 19,2, 31 ; Domat; Bk. 1, 4;
Tr. i.

So also on sale of a thing without actual delivery, the
vendee having the right to take possession without further
act by the vendor.

Bac. abr. Trespass c. 2, 7 c. p. 573.

So also in wrecks, estrays and waifs, in general the
owner or salvor.

26 Geo. 2 c. 19 ; I Hale, 510 ; 2 East. P. C. 606 ; Russ.
162; 3 Inst. 107.

Corporate property is in the Corporation not in the
individual members thereof.

1 Leach, 253; 2 Ruct. 164.

A servant having custody of a thing specially entrusted
to his keeping, is owner as to larceny.

Fost. 123, 124; 4 BI. Com. 231; 2 East, P. C. 653-4 ; 2
Leach 871.

So also one specially charged with custody of a thing
on behalf of the owner or persons interested in it, and
who is answerable for the keeping of it.

2 Leach, 875; East. P. C. 653; 1 Leach, 356,7 n.; 2 Rusa.
157 ; 1 Hale 513; 4 C. & P.391; 1 Hlark. P. C. c. 19,
s. 47.

So also the possessor of a thing for work and labour
on it.

2 East. P.-C.53; 1 L 0ch 57.

So also one having a lien upon a thing.

So also a mortgagee, promisee or pledgee.
2 Rusa. 157, 4 T. . 489, R. & R. 411 ; 1 HoIle, ·513 ; 2

East P. c. 652.



So also, a trustee.
1 Leseh, 513; 2 RIus. 166-6; Moody,15.

So also one who by hypothecation has a valid property
or lien on a thing, though not in his possession.

So a seizing oflicer in attaching.
2 Russ. 158; Rxse. ET. 513; 2 East, P. C. 650.

Possession by one for or as representative or in
behalf of another, is also pos.-ession by such other,
whether such one have or have not a lien or interest to
make him owner.

Moody, 26. 137; Ro%. Er.-400; IL& R. 136, 411; 2
Deac Abr. 785; 8 C. & P. 237.

So by a servant, aLso that of a master.

So by an agent, also that of his principal.

XXVI. The wrongful possessor of a thing, even though
it be obtained by larceny, is owner in 'es, ect to others
having no proprietory or possessory interest in or right
to it.

1 Hale. 507, 572; East P. C. 654; I Leach 522-3; I
Taunt 59: Moody 178 ; r Bing 543; 1 Rzis. 152, 6;
Rosc. Ev. 511; Deac. 785.

2. A dlaim on the owner for or on account of a ihing
or its value, but without possession or lien thereof, or
property therein, does not constitute ownership as to
larceny.

3. The stealing of a thing is not nerely from the
actual possessor of it, but also from the other proprie-
tory or possessory owners of it other than the thief
himself.

XXVH.Whera the takingisupon afindingorothercasu-
alty or by mistake, the quality of the act depends upon the
intention of the party at the time, and it is not theft,
ûnless he took with inte't là dépi-ie the ownei of the
dhiüg faken and frädulëntly t appropriate the same althb'
such owner be urinkow~n.

2 East. P. C. 663; Moody 160; 2 Lech. 952, 5 P. & C.
524; 2 Rss.on C.1044; 17 Wend. 460.

XXVIH. Where the taking ofa thing is uith a fraudulent
intent to deprive the owner for the benefit of the taker or
some other person, it is presumed to be without the con-
sent and against the will of the owner, whether known
or not known.

2 Rus.162; 2 Eas. P. C. 651.

XXIX. The property must bè of some pecuniary value
however small, or be valuable or economically useful to



the owner or to the person having a general or special
property or interest, or possession or right of possession
in it, although it be not of any value to sell or to any
other person: this shall extend to property the taking or
severance of which diminishes to the owner the value of
any other property to the amount of such value.

Roseac's Ev. 512; 2 Lench, 1036, 1090, 1093, 673; 2
Russ. 62.

XXX. The law and all rules concerning theft shall be
equally available, whether the thing taken be the pro-
perty of a sole owner or of several owners, or of a body
corporate, also whether any such owner have or have not
a right to the present possession óf the thing taken, and
also whether any such owner be Qr be not in possession
of the thing taken.

XXXI. The taking and removing are vith intent to de-
prive the owner of the thing taken and fraudulently to ap-
propriate the saine, whensoever these acts are done with
intent to deprive the owner of the thing taken, and to have
or deal with it as the property of the offender or some
other person in fraud of the owner, vithout regard to
the offender's motive for committing such spoliation or the
particular use to which he intends to apply, or does apply,
the thing taken.

2 East, P. C. 553, 659, 661, 662; Russ. C. 1086, 1039;
i Hale, P.C. 506, 508, 509 ; 2 East, P. C. 662-3; R. &
R. 418, 420 ; 1 C.'& P. 658; Rose. Eir. 472-3, e07;
2 Russ. 97; 3 C. & P. 409; 5 C. & P. 524.

XXXII. Neither the right of property nor of possession
is in anywise altered by theft.

i Leach, 522-3.

XXXIII. No restitution to the owner of a thing taken
by theft, shall absolve the offender.

2 .Akt, C. P.-557.

XXXIV. Whosoever shali·commit the crime of theft, in
respect to any property, shall be deemed to steal the
same.

XXXV. Where possession is fraudulently obtained, un-
der pretence of hiring or other agreement, for the tempo-
rary possession of moveable property, it is not naterial
that the agreement should be for any definite time, nor is
an actual appropriation, by the offender, of the thing
taken, essential.

i Rusa. C. L. C, p. 23, art. 12.

XXXVI. The crime of theft is simple or aggravated.

1. It is aggravated if it be committed by tenants or
lodgers, or clerks or servants.



2. If it be effected in the night time or attended with'
the violation of any repository or place of security, that
is to say, with the breaking into or opening of any box or
other repository containing the thing stolen, or with an
entry into any building, yard or other enclosed place
where the thing stolen is deposited, or otherwise than by
the ordinary door or gate-way or entrance, the same,
respectively, being open, or with a breaking, severing,
loosing, or removing of any artificial fastening, tie or
impediment, intended to protect or secure the thing
stolen.

3. If effected by means of, or attended with deception,
that is with any false statement or other device, made or
used to deceive, for the purpose of accomplishing the
theft.

4. If it be of any writing, valuable security, muniment
of titie, written instrument of justice or testamentary
instrument.

5. If the property stolen be of the value of ten pounds
currency or more.

6. If the theft be committed in a dwelling-house or
other bouse court-house, or public building, church or
meeting-bouse, town-house or gaol, bank or public office,
or from the person of another, or from another in his
presence, or in or from any stranded or wrecked vessel
or ship of another, or from a bouse or vessel on fire, or
in the removal of property on account of danger or alarm
of lire.

7. All other thefts shall be simple thefts.

XXXVII. The punishment of simple theft shall be im-
prisonment for any terni not exceeding one year, with or
without hard labour during the term of imprisonment, in
the discretion of the sentencing Court or Judge.

The punishment of aggravated theft shall be imprison-
ment in the Penitentiary for any terin ot exceeding three
years.

XXXVIII. If an offender shail be convicted of three
or more larcenies, at the same session of any criminal
court, or of a larceny committed after conviction and
sentence for a prior larceny, he shall be imprisoned in
the Provincial Penitentiary for a term not exceeding
three years.

XXXIX. If any goods, merchandize, or articles of any
kind, belonging to any ship or vessel in distress, or
wrecked, stranded, or cast on shore, as aforesaid, shall



by virtue of a seaqrch warrant, be found in the possession
of any person, or on the premises of any person with his
knowledge, and such persen, being carried before a
Magistrate, shall not satisfy him that he came lawfully by
the same, then the same shall, by order of the Magistrate,
be forthwith delivered over to or for the use of the
rightful owner thereof.

XL. If any person shail offer or expose for sale any
goods, merchandize or articles whatsoever, which shall
have been unlaw%-fully taken or reasonably suspected so to
have been from any such ship or vesse], in every such
case any person to whom the same shall be offered for
sale, or any officer of the Customs,. or Peace Officer,
may lawfully seize the same, and shall with all convenient
speed carry the same, or give notice of such seizure, to
some Magistrate ; and if the person. who shall have
offered or exposed the same for sale, being duly sum-
moned by him, shall not appear and satisfy him that he
came lawfully by such goods, merchandize or articles,
ihen the sane shall, by order of the Magistrate, be
forthwith delivered over to, or for the use of the rightful
owner thereof, upon payment of a reasonable reward,
(to be ascertained by the Magistrate,) to the person who
seized the same.

XLI. The offender, in the case of the two last sec-
tions, shail, on conviction by the Magistrate, forfeit and
pay such sum of money not exceeding ten pounds as to
the Magistrate shall seem meet.

XLII. If any person shall steal any dog, or beast or
bird ordinarily kept in a state of confinement, every such
offender, shall for every such offence forfeit and pay,
over and above the value of the dog, beast, or bird, such
sum of money not exceeding ten pounds, as to the con-
victing Magistrate shall seem meet.

XLIII. If any person shall steal, or shail cut, break,
root up, or otherwise destroy or damage with intent to steal,
the whole or any part of ansy tree, sapling or shrub, or any
underwood, wheresoever the same may be respectively
groving, the stealing of such article or articles, or the
injury done, being to the amount of a shilling at the least,
every such offender shall for every such offence forfeit
and pay over and above the value of the article stolen,
or the amount of the injury done, such a sum:of money,
not exceeding ten pounds, as to the convicting Magistrate
shail seem meet.

XLIV. If any person shall steal, or shall ct, break or
throw down with intent to steal, any part of any live or dead
fence, or any wooden post, pale or rail set up or used
as a fence, or any stile or gate or any part thereof,



respectively, every such offender, shall for every such
offence forfeit anl pay, over and- above the value of the
article so stolen, or the amount of the injury done, such
sum of money not exceeding five pounds, as to the con-
victing Magistrate shall seem meet.

XLV. If the whole or any part of any tree, sapling or
shrub, or any underwood, or any part of any live or dead
fence, or any post, pale, rail, stile or gate or any part there-
of, being of the value of two shillings at the least, shall, by
virtue of a search warrant, be found in the possession of any
person, or on the premises of any person with bis know-
ledge, and such person being carried before a Magistrate,
shall not satisfy the Magistrate that he came lawfully by
the same, he shall forfeit and pay, over and above the
value of the article so found, any sum not exceeding
ten pounds.

XLVI.Ifanyperson shallsteal,orshall destroyor damage
with intent to steal, any tree, sapling, shrub, bush, plant,
root, fruit or vegetable production growing in any garden,
orchard, nursery-ground, hot-house, green-house or
conservatory, every such offender,. shall forfeit and pay,
over and above the value of the article so stolen, or the
amount of the injury done, such sum of money, not
exceeding ten pounds, as to the convicting Magistrate
shall seem meet ; and if any person so convicted shail
afterwards commit any of the said offences, such offender
thereof shall be liable to be punished inthe same manner
as in the case of Simple Theft.

. XLVII. If any person shall steal, or shall destroy or.
damage with intent to steal any cultivated root or plant used
for the food of man or beast, or for medicine, or for distil-
ling, or for dyeing, or for or in the course of any manufac-
ture, and growing in any land open or enclosed, not being a
garden, orchard or nursery-ground, every such offender,
shall forfeit and pay over and above the value of the
article so stolen, or the arnount of the injury done, such
sum of money, not exceeding tventy shillings, as to the.
Magistrate shall seem meet, and. in default of payment
thereof together with the costs, if ordered, shalf be
committed to the Common Goal for any term not exceed-
ing one calendar month, unless pay ment be sooner made.

XLVIII. If any person shall steal or rip, cut or break
with intent to steal, any glass or wood-work belonging to
any building whatsoever, or any lead, iron, copper, brass
or other metal, or any utensil or fixture whether made of
metal or other material respectivelv, fixed in or to any
building whatsoever, or anything made of metal fixed in
any land, being private property, .or for a fence to any
dwelling bouse, garden or area, or in any square, street
or other place dedicated to public use or ornament,



every such offender shall be punished in the same manner
as in the case of simple theft; and in case of any such
thing fixed in any square, street or other like place, it
shall not be necessary to allege the same to be the pro-
perty of any person.

SECTION IV.

EMBEZZLEMENT.

1. Definition.
2. Application to cases.
3. Extent of tern embezde.
4. To what applicable.
5. Distinct act of divestment not essential.
6. The embezzlement at one time of several things one offence.

7r, 8. Possession by husband for wife and vice versa.
9. Theftnodcfence.

10. What not embezzlemcent.
il. Assistance of owner no defence.
12. Same interest available in embezzlement as in thef.
13. Civil remedy retained.
14. Compulsory civil disclosure no relief foer embezalement.
15. Effects--what
16. Alegations in prosecutions.
17. Distinct acte charged in one indictmeat.
18. Degrees of embezzlement.
19. Punishment.

I. Whensoever one being for any special purpose
intrusted under any contract express or implied, or other
lawful authority, with the possession, control, custody or
keeping of any moveable property or fixture, being the
property of any other person, shall wrongfully and fraudu-
lently embezzle the same or any part or any proceeds
thereof, it is Embezzlement.

Il. The preceding section shall apply to

1. Any person who being employed in the capacity of
a clerk or servant, shall embezzle any property of his
employer received or taken into his possession in that
capacity.

7 and 8 Geo. 4, chapt. 29, Inst. 47.

2. Any person who being an officer or servant of any
Incorporated Bank or other Company and being inmrusted
with or having the possession of or under his care by
virtue of his office or employment, any prope-ty belonging
to such Bank or Company or to any other persons lodged
or deposited or intended so to be in such Bank or Com-
pany or with him as such officer or servant thereof shal
embezzle the same.



3. Any person who acting in the capacity of a merchant,
banker, broker, factor, attorney, or other commercial
or Law ageni shall emnbezzle any property of any other
person entrusted to him.

IIL The term embezzle shall be deemed to comprehend

1. Any kind of fraudulent appropriation, provided the
offender by some act manifest his intention to make such
fraudulent appropriation.

2. Every kind of fraudulent concealment with the
intent fraudulently so to appropriate the same.

3. Every kind of fraudulent destruction of such pro-
perty, without the intent to restore the same or make
compensation or indemnity therefor; and although in all
the said cases the property embezzled was not received
into the possession of such Master or owner, otherwise
than by the actual possession of such clerk, servant or
other person so employed.

IV.. The lawy of embezzlement shall apply indifferently

1. Whether such possession or control,= custody or
keeping of such moveable property or firture be derived
from the owner, or any other person, and

2. Whether any right of possession, control, ciastody
or keeping shall or shall not continue to the time of such
embezzlement.

V. À distinct act of taking ,vhereby tu divest or violate
the possession of the owner is not essential to embezzle-
ment.

VI. The embezzlemei at one time of one'ornmore things
belonging to the same owner is only one such offence.

VII. Possession >y the husband,'of anyhoveable proper-
ty ór'fixture-let-with lodgings to or otherwise intrusted to
the posssionof his wife, shall; be a possession by him,
and be'within the Law of embezzlement, if he embezzle
the same.

VIIl. A husband having possession of such property or
fiïture within the Law 'of ètnbezzlement, his 'wife shall
incur the penalties of such Law if she embezzle the same.

. T.Ï'ebeing gdilty'àf'thëft in taking such property;or
firture by reasdn f precòùerted fraiid shail niot avail as
a d'efence on ·an accusation of embezzlement of such
property or fixture.

X. It is not embezzlement,



1. Whensoever one mis-appropriates any such pro-
perty or fixture of which he. shall be the sole or a joint or
a part owner.

2. Whensoever one obtains such property or fixture
by delivery from the owner or any other person having
authority for that purpose, intending to .part with the
right of property.

3. Whensoever one is a Trustee or Director in or
under any instrument whatever, orany mortgagee of any
property real or personal, in respect of any act dône by
him in relation to such property comprised in or affécted
by such trust or mortgage.

4. Whensoever a Merchant, Banker, Broker, Factor,
Attorney or other commercial or. law, agçnt receiyes any
money which shall be and become actually ~d*.éand
payable upon or by virtue of any valuable security ac-

-cording to its tenor or efect..

5. Whensoever a nerchant, banker, broker, factor,
attorney.or other commercial or law agent sells, transfers
or otherwise disposes. of anyse.urities or effects in his
possession, upon which.he shail, haye any lien, caim or
demand entitting him by law so to do, unless .suéh sale,
transfer.or disposal shall.extend to a greater,nmber or
part-of.such securities.or. effects than shall*be requisite
for satisfying hisien,,claim or demand.

6. Whensoever any factor or commercial agent being
entrusted for the purpose. of sale with any goods or
merchandize, or with any bill of lading, warehouse-
keeper's or wharfinger's.certificate or warrant, or, ashes or
other inspection. certificate, or. order for the, delivery of
goods or merchandize,:shall pledge ,or deposit. any such
goods or merchardize or any of the said documents, in
case such. pledge. or deposit shall not be n4ade a security
for, or subject. to ,the, paymrent of any other or greater
sum of money,-than athe, amount.which at the tiffie of
such deposit or pledge,. was,jnstlyf dqe and Qwing to
such factor.or agent from his principi, together with the
amount of any-bill orbills of exchange drawp by or on
account 9f such .principal and accepted by such factor or
agent.

XI. No act of the owner in affording an opportunity or
facihity for committing. the qffgnce, or siapplying means
*with a view.that oue expected te ofend may be bròught
to justice,.shall avail in, defence, provided that such
owner do not, in any wise procure, the comnission of
such-offence.



XII. The same interest or property in, or possession or
right of possession of a thing which constitutes owner-
ship thereof, in respect to the offence of larceny, consti-
tutes such ownership as to embezzlement.

XIII. This law against embezzlement shall not in any
wise affect or lessen any civil remedy of any party.

XIV. The compulsory disclosure by any person, in
any bonafide suit orjudicial civil proceedingagainst him,
of any act done by him, shall not relieve him from the
penalties of this chapter, for embezzlement by him.

XV. The term efects in this chapter shall extend to all
securities entrusted to the officers or servants aforesaid,
although they be of no definite or intrinsie value.

XVI. In any prosecution for embezzlement of money,
bank-notes, checks, drafts, bills of exchange, or other
securities for money, of any person, by any clerk, agent
or servant of such person, it is sufficient to allege gener-
ally an embezzlement of money to a certain amount,
without specifying any particulars of such embezzlement ;
and on the trial, evidence may be given of any such
embezzlement, committed within six months next after
the time alleged; and it is sufficient to maintain the
charge, or, is not a variance, if it be proved that any
money, bank-note, check, draft, bill of exchange or other
security for money of such person, of whatever amount,
was embezzled by such clerk, agent or servant, within
the said period of six months.

XVII. Provided that for preventing the difficulties that
have been experienced in the prosecution of the last
nentoned offenders; it shall be lawful to charge in

the indictment and proceed against the offender for
any nurnber of distinct acts of embezzlement, not ex-
ceeding three, which may have been comniitted by him
against the same Master within, the space of six calendar
months from the first to the last of such acts ; and in
every such indictment, except where the offence shall
relate to any chattel, it shall be sufficient to allege the
embezzlement to be of money, without specifying any
particular coin or valuable security; and such allegation,
so far as regards the description of the property, shall be
sustained if.the offender shall be proved to have embez-
zled any amount, although the particular species of coin
or valuable security of which such amount was composed
shall not be proved ; or if he shall be proved to have
embezzled any piece of coin or valuable security, or any
portion of the value thereof, although such piece of coin
or valuable security may have been delivered to him in



order that some part of the value thereof should be re-
turned to the party delivering the same, and such part
shall have been returned accordingly.

XVIïI. Embezzlement shall consist of two degrees:

The first, when the embezzlement is committed

1. By any chief or any subordinate officer employed in
any of the departments of the Government, Imperial or
Provincial, in this Province.

2. By any cashier or other officer, agent or servant of
any incorporated or other bank or public company in this
Province.

3. By any merchant, banker, broker, factor, attorney
or other commercial or law agent.

All other acts of embezzlement are in the second
degree.

XIX. The first shall be punished by imprisonment in
the Penitentiary for not less than three years.

The second by imprisonment for not less than one
year with hard labour.

-SEC·rION V.

OBTAINING PROPERTY BY FALSE
PRETENCES.

1. Dennition.
2. Essential tbat property wa obtained by deception.
3. Pretence must be of some speciflc fact.
4. " with intent of fraudulently obtaining ptoperty.
5. " may be by words or by implication.
6. " need not be false in the whole.
7. " by false token.
8. " not by prospective representation.
9. " nor by mere false~promise. o

10. Extends to all moveable property.
11,14. Larceny or theft found, no defence.

12. Trial for this offence bars trial for larceny.
13. No removal by certiorari.
15. Panishment.

L Obtaining property by false pretences is,,whensoever
any one shall, by any false pretence, obtain any property
from any other person, with intelt to cheat or defraud any
person.

7 and 8 Geo. 4, c. 29, s. 53.



II, It is essential to this offence that the property be ob-
tained wholly or partly by nheans and in direct consequence
of the deception effected by, or the credit given to, the
false token or pretence.

2 East, 830,672, 673, 30 ; 1 Camp. 212; Leach, 302.

III. A false pretence must be of some specific fact.
s T. R. 08.

IV. .The false preterice must be made with the intent
and as *the* means of fraudulently obtaining the pröperty
to which the pretence relates.

R. and R. 504.

V. The pretence may be by express words or it may be
implied by the act or conduct of the offender, and Éot by
words, provided such act be done or conduct adopted
with intent to create an impression, vhich if made by
express words, would constitute a false*pretence.

Russ. 1395; 2 East, P. C. 831; 2 East R. 30 ; 3 Camp
310; R. and R. 127.

VI. It is not essential to this offence that the whole of
the pretence nist be false, 'ptovided part1be'false, and
that upon credit given ·to that part that is·false, property
be obtained.

R. and R. 190.

VII. The fraudulently obtaining by false token or pre-
tence the signature of any person, whereby he or another
is or might be subjected to loss, damage or pecuniary pre-
judice, or prejudice· to or derogation from his title or
right to or interest in or reasonable-expectation of, legally
obtaining or receiving any thing of value, is an obtaining
of property by false pretences.

2 Russ. 126, 4, 3; 1 Yerg. 76; 9 Wend, 190; 11 W. 18 and
13 W. 31i; 3 Camp. 370; 1 Deae. 231; 2 East, P. C.
680, 79, 78, 87 ; 2 Leacb, 640; i Leach, 314, 238, 345;
1 Lewin, 244.

VIII. No representation merely prospective is a false
pretence under the provisions of this chapter.

R. and R. 461 ; Moody, 224, 462.

IX. Nor a mere false promise, which the party making
it does not intend to keep.

1 C. and P.,521, 661; L and R.464.

X. The law of obtaining property by false pretences ex-
tends to all moveable property, and also to property which
although not moveable at the time of the false pretence
made, is afterwards severed and obtained by means of
such faIge pretence.

XI. If upon the trial of any person for this offence it
shall be proved that he obtained the property iù question



in such manner as to amcunt to larceny, he shal not be
acquitted of this offence.

XII. A trial for this offence shallbar a trial for larceny
on the same facts.

Xi.L An indictment for this offence shall not' be re-
moved by certiorari.

XIV. An offender against this law shall be subject to its
penalties, although, under the circumstances of thé taklig
and removing of the property he was guilty of theft.

XV. The punishment for this offence shallbe imprison-
ment for not more than rco years with hard labour.

Sccnox VI.

FRAUDULENTLY FITTING .OUT AND
DESTROYING SHIPS.

1. wflfrny cstin away ship., &c.
2. Lading or equipping ship, &c..to cast same aray.
3. Owner ar freighez ehihidirg fase invoice, biR oflading&c
4 Masterý &, sweang to f£ae affdavits, &c.

. Whoever wilfully casts away, burns, sinks or in any
way destroys any ship, steamer or vessel, with intent to
defraud any ship owner, thé master, or any freighter or
charterer, or any shipper or consignor, consignee or other
person owning or interested in the freight or cargo
thereof, or any insurer of such ship, steamer or vessel,or
its freight, or any part of its cargo, shall be punished by
imprisonment in the penitentiary for life.

IL Whoever shall lade, equip or fit out or assist in
lading, equipping or fitting out, or procure to be laded,
equipped or fitted out any ship, steamer or vessel, with
the intent that the same shall be wilfully cast away,
burnt, sunk or in. any way destroyed, to irijure or defraud
any ship owner, the master, any freighter or charterer, or
any shipper, consignor or consignee, or other persan
owning or interested in the freight or cargo thereof, or
any insurer of such ship, steamer or vessel or its freight,
or any part of its,.cargo, shall be punished by similr
punishment as the foregoing.

EI. If any owner or pretended owner of any ship,
steamer or vessel, or of the freight or.charter thereoc or
any part of the property laden or about to be laden or
pretended to be laden, or to be. about to be laden on
board of the same ; or if any pe'rson concerned -in the



lading or fitting out, or pretended lading or fitting out of
any ship, steamer or vessel, shall make out or exhibit, or
cause or procure to be made out or exhibited, or be
concerned in making out or exhibiting any false or
fraudulent invoice, bill of lading, bill of parcels or other
false estimate of any goods or property laden or about to
be laden or pretended to be laden, or to be about to be
laden on board of such ship, steamer or vessel, with intent
to defraud or injure any insurer thereof or any insurer of
its freight or charter or any part thereof, or to defraud or
injure the insurer of such property or any part thereof, he
shall be punished by imprisonment in the penitentiary for
not more than three years.

IV. If any master, officer or mariner of any ship, steamer
or vessel shall make or cause or procure to be made, or
shall swear to any false affidavit or protest; or if any
owner or other person concerned in any ship, steamer or
vessel, or the freight or charter thereof, or in the goods
or property laden, or pretended to be, or to have. been,
laden on board of any ship, steamer or vessel, shall. cause
or procure to be made, or shall exhibit any such false
affidavit or protest, with intent to defraud or injure any
insurer of such ship, steamer or vessel or any insurer of its
freight or charter, or any insurer of the goods or property,
or any part of the goods or property, laden or pretended
to be laden on board of such ship or vessel, le shall be
punished by imprisonment gaol for not less than two
years.

ScenoN VIt.

EXTORTION.

1. Definition.
2. Extortion by tbreato.
3. Extorting by public officer.
4. Receiving fees not legay due.
5. Eztends to ail moveable proverty.
6. Eztent of term "extortion by thrcato."
7. Aoking for thing with intent to extort.
8. Degree3.
9. Punishment.

I. The obtaining of property from any person by mens
of such threats of injury as do not amount to robbery .
defined in this Act, is extortion by threats.

II. It is extortion by threats

1. Whensoever any one shall accuse or threaten to
accuse any person of an infamous crime as hereinafter



defined, with a -view or intent to gain or extort from such
person, and shall, by intimidating such person by such
accusation or threat, extort or gain from any such.person
any moveable property.

2. The .term " infamous crime" shall be deemea to
include the crimes of sodomy and buggery committed
either with mankind or with any animal, and every assault
'with intent to commit, and every attempt or endeavour to
commit the said crime, and every solicitation, persuasion,
promise or threat offered or made to any person, whereby
to move ornduce such person to 'commit or permit' the
said crime.

3. Whensoever any one shall knowingly send any letter
or ivriting demanding of any person, with menaces. and
vithout any reasonable or probable cause, any moveable
property; or shall accuse or threatên to accuse, or shall
knowingly send or deliver any letter or writing, accusing
or threatening to accuse any person of any crime punish-
able by law with death or transportation, or of-any assault
with intent to commit any Tape, or of any attempt or
endeavour to commit any rape, or of any infamous crime
as hereinbefore defined, with a view or intent to extort or
gain fron such percon any moveable property.

4. Whensoever any one shall by any unlawful violence
or restraint, or threat of violence to ·the person of another,
or by accusing 'or threatening to accuseany person of any
crime punishable by law çvith death or-transportation, or
of any assault with intent to commit -any: rape, o? of any
attempt or endeavour to commit Tape, or of any infamous
crime, as hereinbefore defined, induce another to execute,
make, alter or destroy the whole or any part oî *any·
valuable security, muniment of title or -testamentary
instrument, or any release, receipt, discharge or acquiit-
tance, with intent to defraud or injure any person.

5. Whensoever any one shall by threatening to destroy
or damage any property, extort from any other any
moveable property.

6. Whensoever any one shall extort from another any
thing of value, by threatening to charge or impute to him
any secret deformity or any disgrace.

HI. Whensoever any public officer of wihatever descrip.
don, civil, judicial or military, of any county, city, town,
municipality, district or parish, by colour of bis office,
wilfully and corruptly demands and receives from another
for his own benefit and profit any thing of value, knowing
that le bas not any authority by law or any right to exact
the same, it is entortion.

ci21



IV. Whensoever any person- shall wilfully and corruptly
demand and receive from another for perfarining any
service or duty the fee or. compensation for which is
established by law, any greater fee or compensation than
is prescribed by law therefor it is extortion.

V, The law of extortion extends to all moveable
property, and also to property which although not move-
able at the time of the threat used, is afterwards severed
and obtained by such threat

VI. The term "extorlion by threats» shall. extend to
threats by which one compels or induces another to siga
or execute, or to confess or acknowledge the signature or
exe.cution of any valuable security, or any receipt, acquit-
tance, release or discharge, or any wiriting which, if
genuine, voluntarily made and valid, would affect the
rights or interests of the maker -or signer thereof,, or the.
person confessiog or acknQwedging the signature thereof,
with intent to, take such writing and avail himself thereof,
or enable. any other person to avail himself thereof as
being valid.

ViL Asing for or detaanding a thing, vith, intent to
extort the same, i an attempt to, extort ibe same. The
specification of such attempt does not exclude others.

VIIL The offnence çoatained in, the second article is
ertoQrtiqp i, thç first degree, and shall, be punished. by
imprisonment inA the, Ienitentiry for not leEs than thee
years, aud a fine- nt exrceeding ama kun¢ued pounds,

IX. The ofençes ccmtainea ip the other articles ere
eztortin in the second degree, and shall he punihed by
imprisoniment for not, more than two years, and C.fine
not ezçeeding fifty poundz.

All other extortions are in the third degree and shall
be puiishpd 4, improntnt. for not,more than ern year.



SacTbox VIIL

CHEATS.

1. Definition.
2. Cheuts by public ofEcer'.
3. " in discbMre of duty.
4. tending to prevent administration ofjustice.
5. " in pursuance of a conspiacy.
6. " whereby life, &c.. is endangered.
7. ' by false tokens, &c.

B. 9. o. 11. " by aise personation.
12. " by renona of property.
1M. " by sale withoat title.

-14. " by adulterating substances in food.
15. 10. What not cheating.

17. False promi"e not a cheat.
18. Cheating by implication.
19. Civil remedy not :eemption.
20. Conviction on criminal charMe not evidence in civil suits.
21. Criminal plea oranswcr not proofagainst an offender in actil

suit.
22. Conviction on conspiracy, bau anotb charge.
23. Property in thing not changed.
24. Restitution by Court of thing obtsaid.
25. Degrees snd punimsenL

L Cheats are such frauds as directly tend to injure the
public, or numbers of persons indiscriminately, as dis-
tinguished from those affecting particular specific
individuals only, and are .

B. Whensoever one having a public office, employment,
commission or trust, under.or y authorily of the govern-
ment, or any branch or department thereof, or under or
by authority or appointment of any officer thereof,, or in,
or under or by authority of 'any municipality,.county, éity,
town, parish or district, or having any other public office,
emplovment, commission or trust, knowingly and with
fraudulent intent, is guilty of a cheat therein, for bis own
gain or pecuniary benefit, or that of another, whereby
the public might be zubject to loss, cfamage or direct
pecuniary prejudice.

2 Eastl3f..

IH. Whersoever one commits an act directly tending to
defeat, hinder or injure any one in the discbarge o his
duty in the public service. in any of its branches, civil,
judicial or military.

SLesch. 174:2 Eut, P. C.822;Dac.226; East136;
1 Dalton 47 ; 1 Chetw. lun, $91; cfted· M Der 234.

VI. Whensoever one commits an act tending to pervert
or interfere with the public administration of.justice.

2 East. P. C. 2.



V. Whensoever any one commits an act in pursuance
of a conspiracy.

2 Lord Raymond, 1279, (1706).

VI. Whensoever any one commits an act whereby die
life, limbs, members or health of others obviously is or
might be endangered.

4 B. con. 162: 2 Eat. P. C. see ; .1 Camp. 12 ; 3 M.
& S. Il 12 Chit. C. P. C.556 ; Stan. C. L. 682 ; 4 M.
& S. 218.

VII. Whensoever one, by means of any false seal, sig-
nature, stamp, impression or mark deceptively used
to obtain undue credit, as a certificate, warrant, or test
of the truth of the contents of any writing, or of the
genuineness or quality of any cimmodity, or by means
of any machine, instrument or thing artfully contrived
and fraudulently used for the purpose of deception, or by
the false and deceptive use of any other instrument or
thing by sleight of hand or other device, or by any faise
personation, or by conspiracy with any other by any
false and subtle device or contrivance to cheat and de-
fraud any other person, shall cheat and defraud or shall
endeavor to cheat and defraud any other person.

2 Lord Raymond, 1179 (1706) ;2 East. P. C.820; Cowp.
323; 2 Strange 793 ;4 M. & S. 214 ; 1 Sesm. Cam217;
2 Roll. Abr. 78 ; 2 Durr. 1127; Deac. 227.

The last preceding article shall apply to mortgages,
hypothecations, pawns and pledges, as well es to absolute
property.

VIII. False personation consists in the offender's falsely
representing himself, or assuining to be any other person,
whether such other person ever existed or not, and ln
the former case, whether such person be still living or
not, or in falsely representing himself to be with, or to
occupy or possess any office, official character or station,
or any authority of a public or private nature, or, to be,
or to have been the husband or wife of, or to stand or to
have stood in any degree of relationship or kindred to
any other person.

IX. Whensoever one shall by any false and deceitful
personation, endeavour to receive any wages, pay, half-
pay, prize money, bounty money, pension, gratuity, or
other allowance froIm any compassionate fund of the navy
or army with intent to defraud any other person.

11 Geo.Wiv. & I WII. ir. c. 20, & 84.

X. Whensoever one shall by falsely personating the
owner of any share or interest of or in any stock, annuity
or other public fund, which is or hereafter may be trans-
ferable, or of or in the capital stock of any body corpo-
rate, company or society, which is or hereafter rnay be
established by charter or act of Parliament, endeavour to



transfer any share or interest belonging to such owner,
or to receive any money due to any such owner.

Il Geo. iv., & 1 win. iv., cap. 66, sect. 7.

XI. Whensoever one shall falsely and deceitfully per-
sonate or falsely assume, or procure any other person to
personate or falsely assume the naine or character of
any officer, non-commissioned officer, soldier, or other
person entitled or supposed to be entitled to any pension,
wages, pay, prize money or relief, grant, bounty money,
share, or other allowance of mon'ey due or payable or
supposed to be due or payable, for or on account of any
service performed, by any officer, non-commissioned
officer, soldier or other person who shall have really
served, or be supposed to have served in Her Mllajesty's
army or in any military service, or shall per5bate or
falsely assume or act, aid, or assist in personating or
falsely assuming, or procure any other person to person-
ate or falsely assume the name or character of the
executor or administrator, wife, widow, next of kin,
relation or creditor of any such officer, non-commissioned
otricer, soldier or other person as aforesaid, in order to
receive or to enable any other person to receive, any
prize mnoney, grant, bounty money, share or other
allowance of money due or payable, or supposed to be
due or payable; for or on account of any service performed
or supposed to have been performed by any such officer,
non-commissioned officer, soldier or other person as
aforesaid.

7 Geo. 4, cap. 16, f. 38 ; 2 WiI. 4, cap. 53, f. 49.

XII. Whensoever one shall wrongfully and clandes-
tinely take and remove any property, being in the lawful
possession or custody of any other person, with intent
fraudulently to deprive any other person of any security
for any debt, claim, or interest, or fradulently to subject
any person to- any charge or claim in respect of the loss
of such property.

XIII. Whensoever one shall seil a thing, having and
knowing he bas, no title thereto or power or authority to
sell the saine, and. having sufficient ground tobelieve that
the purchaser will fnot in fact, by the sale, obtain and have
the thing sold, or any compensation or indemnity instead
thereof.

XIV. The knowingly compoundingi preparing or adul-
teratinç any substance or mixture intended for food, drink,
or medicine for man, with any ingredient or matter, so as to
render such substance or mixture injurious to health or,
hurtful in use, or the knowingly procuring any such sub-
stance or mixture so compounded, prepared or adulte-
rated, with the intent, fraudulently to sell the same or



cause the same to be sold, as being wlolesorne or
salutary.

The specification of such attempt does not exclude
other attempts.

XV. Cheating only in the quantity or value of a thing
bought or sold otherwise than is provided in this chapter
is not indictable as a cheat.

2 Durr. 1126.30, 1, 25,29,28-1751, 4, 33, 1 ; Cwp. 323,
4; 3 Burr. 1697; i Hawk.c. 71, s. 1 ; 2 East, P. C.817,
.19,18; 2 Lnrd Ray, 1184; 3 Lord R. 325; i Deac.
.227, 228; 2 Eut, 819, 18 ; St&k R. 402.

XVI. Where goods have been delivered on an agree-
ment of sale, the preventing of the vendor's reclaiming
then o4uspicion of the purchaser'sinsolvency, by means
of a false pretence, is not, within the provisions of this
chapter, a gross cheat, merely by reason of such subse-
quent false pretence. 1 546.

XVII. A mere false promise which the maker does not
intend to keep is not of itself indictable under the provi-
sions of this chapter.

1 C. & P. 521, 661; R. and R. 464.

XVIII. The cheating may be by implication. and not by
words.

R. and R. 127, 81, 3 C. and P. 420.

XIX. Remedy by civil action does not exempt a
person from crimnal prosecution for gross cheating.

XX. The conviction or acquittai of any one on a
charge for a gross cheat is not evidence in a civil suit
against him on account of the same cheat.

XXI. The plea or answer of any one in relation to a
fraud or cheat in any civil suit or action is not evidence
in a criminal proceeding against him for such fraud or
cheat.

XXII. One convicted of a cheat committed in pursu-
ance of a conspiracy, is not liable to be thereafter indicted
or tried, on a charge of the same conspiracy.

5 MUa. R. 106.

XXIII. The property in a thing, obtained by a gross
cheat, is not thereby changed, but this provision does not
prevent the same property being changed by a subsequent
purchase in good faith, by a third person without notice.

7 Taut 5!L

XXIV. On convictionofa party for obtaininga thing by
a gross cheat, the Court in which such conviction is had,



may order the thing to be delivered to the person entitled
thereto, and if need be, grant awrit or order of restitution
thereof accordingly.

7 & 8 Geo. 4, c. 29, s. 57; contrry to 2 Leach, 585 and
5 Tr. 175.

XXV. This offence shall be of two degrees.
degree, in each case, to be determined by the discretion
of the Court.

In the first, the punishment shall be imprisonment for
not more than two years.

In the last, such imprisonment for not less than one
year.

SEo IL

RECEIVING STOLEN GOODS.

1. What is receiving stoen Good
2. Receiving par of marne.
3. Frmudulent detention of marne.
4-> " " of aune in collsion with thief.

5, 6, 7. What not.
8. What ot esentials to this offend.
9. Aiding and uui tng in act.

10. One receding of goods of diveru.
11. Several reeeiving of goods of divers.
12. Sinuar ownehip as in larceny.
13. Conviction of thief need not be alleged.
14. Place oftrial.
15. Bedtation to owner.
16. Advertisig reward.
17. COMuptly taking reward.
18. Receivers where original ofCece is punshed summarily.
19. Indictments.
20. P.nibmonus.

I. The reoeiving of stolen goods, within the meaning
of the provisions of this- chapter is:

1. On contract or otherwisé,. fraùduàently taking, ac-
cepting of, taking charge of, keepkg, storing, conceal-
ing, bestowing, depositing or disposing of any chattel,
noney, valuable security, goods or other property what-
scever, of another, felomously or unlawfully stolen, taken,
obtained, converted, embezzled or extrted byany on,
or aiding therein;

6 C.& P. 177.

2. The removal or aiding in the removal thereof, for
the purpose of taking, accepting, taking charVg,. keep-
ing storing, concealing, bestowing, depositing or dis-



posing thereof, knowing in either case the same to have
been so stolen, taken, obtained, converted, embezzled or
extorted, whether within or without the Province;

II. The receiving of any specific part of the same thing
that is stolen;

2 Eaut, 617; 7 C. & P. 170; 1 C. & P. 127.

111. The obtaining possession or control, without any
fraud, of goods knowing them to be stolen, and after-
wards being in possession or baving controi thereof,
fraudulently detaining, keeping, concealing or disposing
of the same or aiding therein, with the intent that the same
shall not be restored to the owner, but that the owner
shall be deprived thereof or of the benefit thereof;

4 Yerg R. 149; 5 Yerg R. 154.

IV. Sò also, where one being requested or authorized
by the owner of goods stolen, embezzled or extorted, to get
possession of the same, thereupon obtains, detains, keeps,
conceals or disposes of the same, or aids therein in collu-
sion with the thief or otherwise, with the intent of de-
frauding the owner thereof of the sane, notwithstanding
such request or authority.

4 Yerg R. 149; 5 YergBR.154.

V. But, the receiving of a thing for which the thing
stolen was exchanged, is not a receiving of stolen goods.

4 C. & P. 132; Rose. Ev. 718.

VI. Nor receiving goods taken in another country
beyond this Province, in a way not there amounting to
larceny, embezzlement or extortion, although a similar
taking in this Province be larceny, embezzlement or
extortion.

2 Mass. R. 14.

VII. Nor so receiving of goods taken in another coun-
try in a way there amounting to larceny, embezzlement
or extortion, and not being such in this Province.

VIII. It is not essential to constitute the offence of
receiving stolen goods, that the receiver should intend any
profit or benefit to himself.

6 C. & P. 355; 2 Deae. 1717; 2 Eat, 767-8, 537; 2
Rus. 257; I. & R. 332, 256, 333, n. 421, 257.

IX. One who is present and aids in stealing goods and
then takes charge of the same, is guilty of larceny, and
not of receiving stolen goods.

6 C. & P. 156.

X. The receiving of goods at one time belonging to
the sane divers joint or common owners, constitutes but
one ôffence.

2 Mas. R. 409.



XI. Receiving different goods at distinct times, wil[
constitute distinct offences, although the goods may be-
long to the same owner.

XII. The same interest or property in, or possession or
right of possession of a thing which constitutes owber-
ship thereof, in respect tn the offence of larceny, con-
stitutes ownership in respect to the offence of receiving
stolen goods.

3 Rep. Crim. Com 274.

XIIL In any prosecution for receiving stolen goods, it
is not necessary to aver, nor on the trial to prove, that
the person who stole the goods has been convicted.

Moody 257; 2 De=r 1W0D.

XIV. If any person shall receive any chattel, moneyb
valuable security, or other property whatsoever, knowing
the same to have been feloniously or unlawfully stoleni,
taken, obtained or converted, every such person whether
charged as an accessory after the fact to the Felony, or
with a substantive Felony, or with a misdemeanor only,
may be dealt with, tried and punished in any District,
County or place in which he shall have or shall have had
any such property in his possession, or in any District.
County or place in which the party guilty of the principal
Felony or misdemeanor may by law be tried, in the same
manner as such receiver rnay be dealt with, indicted, tried
and punished in the District, County or place where he
actually received such property.

XV. If any person guilty of such offence, in stealing,
taking, obtaining or converting, or in knowingly receiving
any chattel, money, valuable security, or other property
whatsoever, shall be indicted for any offence by or on the
behalf of the ownor of the property, or his heir, curatôr,
executor or administrator, and convicted thereofg lu
such case the property shall be restored to the owner or his
representative; and the Court before whom such person
shall be so convicted, shall have powér to award from
time to time writs or orders of restitution thereof ina sum-
mary manner: Provided always, that if it shall appear,
before arv award or order made, that any valuable secu-
rity shall hae been bonafae paid or discharged by sorne
person or body corporate liable to the payment thereof,
or being a negotiable instrumênt, shall have been bonafide
taken or received by transfer or delivery by.some.person
or body corporate, for a just and valuable consideraioù
without any reasonable cause to. suspect that the same
had by any such offence been stolen, taken, obtained or
converted as aforesaid, in such case -the' Court shall net
award or order the restitution of such security.



XVI. If any person shall publicly advertise a reward
for the return of any property whatsoever, which shall
have been stolen or lost, and shail in such advertisement,
use any words purporting that no question will be asked, or
shall make use of any words in any public advertisement
purporting that a reward will be given or paid for any
property which shall have been stolen or lost, without
seizing or making any enquiry after the person produc-
ing such property, or shall promise or offer in any public
advertisement to return to any pawnbroker or other
person who may haie bought or advanced money by way
of a loan upon any property, stolen or lost, the money so
paid or advanced, or any other sum of money or reward
for the return of such property, or if any person shall
print or publish any such advertisement in any of the
above cases, every such person shall forfeit the sum of
twenty pounds for every such offence, Io any persun who
will sue for the same, by action of debt to be recovered
with full costs of suit.

XVII. Every person who shall corruptly take any
money or reward, directly or indirectly, under pretence
or on account of helping any person to any chattel,
money, valuable security, or other property whatsoever,
which shal by any Felony or Misdemeanor have been
stolen, taken, obtained or converted as aforesaid, shall,
(unless he cause the offender to be apprehended and
brought to trial for the same,) be guilty of Felony, and
being convicted thereof, shall be liable, at the discretion
of the Court, to be imprisoned at hard labour in the
Provincial Penitentiary for an'y term not less than seven
years, or te be imprisoned in any other Prison or place
of confinement for any term not exceeding two years.

XVIII. Where the stealing or taking of any property
whatsoever is by this Act punishable on summary con-
viction, either for every offence, or for the first and second
offence onnly, or for the first offence only, any person who
shall receive any such property, knowing the same to be
unlawfully come by, shall on conviction thereof before a
Magistrate, be liablc for every first, second or subse-
quent offence of receiving, to the sane forfeiture and
punishment to which a person guilty of a first, second, or
subsequent offence of stealing or taking sucb property is
by this Act made liable.

XIX. In any indictment for receiving stolen property
it is lawful to add a count for stealing thesame property,
and in any indictment for stealing property, it is lawful to
add a count for receiving the same property knowing it
to have been stolen; and on any such indictment thejury
may find a verdict of guilty, either of sa stealing or of so
receiving the said property; and if the indictment be



found against two or more, the verdict may be found
against all or any of the defendants, either of so stealing
or of so receiving, or against one or more of so stealing
and the other or others of so receiving.

XX. Whoever is guilty of receiving stolen goods, shall
he punished by imprisonment in a common gaol for not
less than two years, with bard labour.

Whoever is convicted of thrce or more offences of this
description shall be punished by imprisonment in the
penitentiary for not less than seven years.

Secrox X.

WILFUL TRESPASSES.

1. Cutting wood and carrying away timber, gras., &C.
2. Entering a garden. orchard, &c. to take fruit, &c.
3. wilful trcspass on Suaday, in disguise, or in the night.

I. Whoever commits any vilful trespass, by cutting
down or destroying any uimber or wood standing or
growing on the land of another, or by carrying*away any
kind of timber or wood cut down or lying on the land of
another, or by digging up or carrying away any stone,
ore, gravel, clay, sand, turf or mould from the land of
another, or any roots, fruit or·plant there being; or by
cutting down or carrying away any sedge, grass, hay, or
any kind of corn standing, growing or being on the land
of another; or by carrying away from any wharf or
landing-place any goods whatever, in which· he has no
interest or property, without the license of the owner
thereof, shall be punished by imprisonment for not more
than six months, or by fine not exceeding fifty pounds,
or both, at the discretion of the convicting Court.

Il. Whoever shall wilfully commit any trespass by
entering upon the garden, orchard or other improved land
of another, without permission of the ovner thereof, and
with intent to cut, take, carry away, destroy or*injuthe
trees, grain, grass', hay, fruit or vegetables thére growirig
or being, shall be punisbed by imprisonment for not
more than three months, or by fine *not exéeeding troenty
pounds, or both, as in the next preceding article.

III. ln case of any of the offences mentioned in the two
preceding sections being committed on the Lord's day,
or in disguise, or secretly. in the n' ht time, between
nine of the clock in the évening and ik of the'clock in
the morning, the offender shall be imprisoned notlss'
than fifteen days, or finéd not less han one Atufred
pournds, or both.



CHAPTE1R XVlII.

FORGERY AND OTFIER OFFENCES
CONNECTED THERFJWITH.

1. What in Forgcry.
2. Wbat ià an Instrument-
3. Wbat in the tenu W;ritIL-2.

4. Mn!ting, !IItetirig, and adding.
7. :Nlahinr, of parts by sevent).
8. Tendency to dcelvc.
9. Intent to indemnnfy.

10. False use of makerla name.
12. Falsity of purport or aflegation.
14. Intent tu deccive.
16. Resemblance f0 genuine.
17. Prejijdice to another.
20. Utter!ng defined.
22. False personation.
23. Caneflizg.
24. Filling a blank.
25. Faite application of si-nature.
26. Altering one's own vniting.
27. Fraudu]cui procuring of signature
28. Falsification of tcstimony by Magstnate.
M9 FaIse cortiete of' achmowledgment.
Go. Falsification iby Public Egotary.
SI. Faite record.
M2. Commrcial dommtoe.
:3S. Utingforgeo notes.

ý4 35. Engravio, or b4ing t.oos.n«c matcriz1t ta cugrares.
36, Presurqptian of lPO%7lçdsç.

P'/ Place ofremort.
38. Application~ t foreigu lnstVnznento.

40. Percoas defrauded.
dl.'Degreeg of f1ugery.

4q, Intcrcate pQrconipe xipetent vrituzgr a.
44.S Tcstirnnny, of Caphier treivçdL
,45. Certifiate of Secrotary snificient.

1, 17,qrgery. consists, ln the falW and fraudfflent ri:akfng
Oran ain stmunent WitI intelt tQ prejudice public or private
right,wheme the,(alse ioatrumçpt, if, &eAuine, wo.ulc bave
CÇ 1te, jce ei defeate*M d, dischargqrd or dimipisheâ
any pecupui,-y pbljgation or transferred or in a.ny m~anner
affected ally propertv vibatevQr.

4 B. Coin., 247; East. P. C. c. 19, o. 1-43; LeaLcb, G66;
aammond, Project of a Case of Forgeî7, p. 7, a. 21 ;
Commis«a. CJr. Latj, 5 Rcp. p. 61.; 1Jvrwgr:on. Code,

III. The. tprn el-instruent" ýhpJ include apy iwritten
instruplnin, wrhet1her under seI or. 4çot, Qr eny smcli instrau-
m2ent ky any Statvte wmo or hermafter to be in force in
this Province, declared to be the subject of forgery, W.



any character, figure, impression, device or other risible
mark of distinction, whether it be made to appear upon
any material or in the substance thereof, and also any
type, die, seal, stamp, plate or other instrument for making
upon any material whatsoever, any mark or impression
used as a mean for authenticating the truth or genuineness
of any fact or thing whatsoever.

Commiss. Cr. Law, 5 Rep. p. 69, a. 3.

III. The term " written," as used in the last preceding
article, shall be deemed to apply whether the words or
figures of the intrument, or any of them, be expressed at
length or abridged, and whether they be so expressed by
means of writing, printing or otherwise.

Moody, C. 141; 2 Lewir, 181; East. P. C. 962; Ieb,
1048; Tant. 300; I. and IL212.

IV. An instrument shall be deemed to be falsely made
wben it is not really the instrument or mean of authenti-
cation for which it is intended to be taken, but is fraudu-
lently made with intent to obtain that credit which would
be due to it if it were genuine.

V. The making of an instrument comprehends not only
the making of the whole thereof but also the making,
altering or adding any material part.

2 East.. P. C.19 s. 4, p. 5. and a.1, p.8ss; 15 Ma.
1L527:S3InstG. 169; 1 Hawkc.51.42;L .2;
Eas., P. C. 986 Moe, 619; 3 P. W. 419; Sr. 18;
IL and . 101, 164,251, 278; Leacb, 1030; 2 Tant,
323.

VI. Any fraudulent alteration of an instrument in any
material part, whether it be by addition, diminution,
erasure, transposition or any combination of any of these
acts or any other device or means whatsoever, shaR be
deemed to be a false making of the written instrument so
altered.

2 Est., P. C. c. 19, s. 4, p. 855, and s. 1, p. 853; 15
Mass. PL 527; 3 Inst. 169; 1 HIawI, c. -, 42;
4 T. I 20; Eat, P.C.966; Moore,619; 3 P. W.
419; Str. 18; IL and IL 101, 164,253; lTeb, 100;
2 Taunt, 328; 10 Mass. PL 34.

VII. If several persons shall make distinct parts of or
shall otherwise contribute to the making of afalse histra-
ment or other thing, the subject of £rgery, each of such
persons shall be deemed - to haye falsely mad sucb
written instrument or other thing.

VII. If any person, being deceived as to the contents
of any instrument shall, by reason of such deceptic, be
fraudulently induced to sign or otherwise execute the
sae, the ty by whomhewaoinduced to sigi or
execute it shall be deemed to have falsely made iL.



IX. Where an instrument made falsely as being that of
another, and with intent to deceive and defraud, has a
direct tendency to delraud or prejudice any person, it is
a forgery notwithstanding the intention of the party making
or uttering the same, to prevent any loss or prejudice to
any person therefrom or to make indemnity for such loss
or prejudice.

Russ. and Ry. 169; 8 C. and P. 274; 7 C.and P. 224, 553.

X. If a person fraudulently make or execute in his
own name any vritten instrument which is false in respect
of the date or any other material part, it shall be deemed
to be a false making of such'instrument.

See authorities Section 5.

XI. It shall be deemed to be a false making of a written
instrument if the offender falsely make it in the name of
any other person real or supposed, aithough such name
be the offender's own name.

Leach, 57, 214, 226, 438, 775; East., P. C. cap. 19, s. 47,
48, 49, 50; R. and R. 75, 209, 278, 260, 405, 436;
Ruas. on Cr. 1439; Il Stark. Ev. 573, (Note); IV T.
R. 2; B. and P. 228, 197.

XII. Though a writing contain any false recital, state-
ment or implication of any fact, it is not forgery, unless
it be false in its allegation or purport of the party by
whom it was inade.

Russ. 1626; R. and R. 278.

XIII. A writing which in and of itself, independently of
ail extrinsic or collateral circumstances would, though it
were genuine and made by a person authorised to make
the same according to its purport, be obviously invalid,
void and of no effect, is not a forgery.

East., C. L. c. 19, s. 43; Russ. and Ry. 496; Eact. P. C.
942; 21 Wend. R. 521 ; Russa. and R. 127; 6 Johns.,
R. 320; 2 Russ. 443; R. and R. 297.

XIV. An intent to deceive is essential to forgery, but it
is not essential that any one should in fact be thereby
deceived.

East, P. C. 854 ; 2 L'd. Raym. 1466.

XV. It is essential to forgery, that. the instrument as
made or altéred, purport to be the instrument of another
party than the person making or altering the saine.

Rucs. and R. 75, 90, 209, 278, 260, 405, 436.

Except in the cases of an alteration by the naker of a
writing in which others have a property or direct interest :
it is not necessary in order to constitute the offence,
that there should really be any such other person or party
to the instrument.

Russ.on Cr. 318, n.; Leach, 57, 83; East, P. C., c. 19, a., 37,
46, 50, 967, 959, 60; R. and R. 278, 209, 75, 120 ; 6
St. Tr. Hadfield, C. 103 ; Fost. 116.



XVI. So also the false instrument need not be an exact
resemblance of the genuine one for which it is intended
to be uttered: it is suflicient that it might pass for such
genuine one with persons not skilled in or having know-
ledge of the genuine instrument simulated, though a person
skilled therein would not be liable to be thereby deceived.

East, P. C. c. 19, p. 951 ; Lcach, 1048 ; 4 Taunt. 300;
R. and R. 212.

XVII. But a fabricated instrument, being such on its
face that a person of ordinary intelligence, though not
skilled in the genuine instrument would readily perceive
it not to be genuine, is not a forgery.

Fost. 116; 1 Leach, 431; 9 Coren, 778.

XVIII. It is not requisite that it should appear what per-
son or party in particular, or whether the whole or what
specific portion of the public or of the community was
intended to be or might be defrauded or prejudiced, if the
fabricated instrument were accredited as genuine ; it is
sufficient that others known or unknown, might be de-
frauded or prejudiced.

2 Ch. Cr.-L. 796, 1026.

XIX. It is sufficient that the false instrument be such
as being uttered tends to defraud or prejudice another,
though it may not appear that it would certainly have
that effect.

Eust, P. C. c. 17, s. 44 ; Ibid. 1796 ; R. and R. 455, 50,
86 ; 9 Wend, 141 ; 3 Mood. 66, 2 Sid. 71; 1 Sid. 142 ;
East, P. C , c. 19, a. 7 ; 2'Hawk. c. 70, s. 4 ; 1 Salk.
376 ; 3 Sal. 186 ; Ld. Raym. 527, 1461; Str. 747.

XX. The uttering of an instrument is, in respect of
forgery and the other offences provided against in this
chapter, the fraudulently and deceptively offering,
passing, negotiating, assigning, transferring or putting
the same into circulation as being true and genuine
according to its apparent purport, by a person knowing
the same to be false, vith the intent that any person shall
be thereby deceived, and that any person shall be thereby
defrauded and prejudiced.

2 Ld. Rayrn.1461 ; R.and R. 200; Leach, 978; 4 B. and
R. 96 ; R. and R. 72.

XXI. The uttering of an instrument whicli, as the same
is uttered, is false and deceptive as to who was the person
making the same and might defraud or prejudiceanother,
is, though the same was not forged, subject to the penalty
for uttering a forged vriting.

Leach, 808; Hammond's Proj. Of Code of Foeery, p. 64.

X-XII. The knowingly and falsely personatingof another
as a party to any instrument or intended by any signature
for the purpose of uttering or- authenticating the same,
vith the intent thereby to deceive any person and defraud



or prejudice any person, where such false personation
bas a tendency to deceive and to defraud or prejudice,

vhether it be by a person of the saie or a different
name, and whether there in fact be or be not any such
person as is personated, is subject to the penalty for
forgery) of a like instrument ; and the knowingly, decep-
tively and fraudulently uttering an instrument so authenti-
cated, is subject to the penalty for uttering a forged instru-
ment of a like description.

East. P. C. c. 1) a. 45. DU3; I Sark, Ey 332.3; Rosa.
and R. 7s, M0. £09, 276, 200, 40s, 46.

XXIII. The cincelling, destroying, secretingor obliteral-
ing of an instrument being one's own or that of another, in
which any other person bas any property or direct interest,
with intent thereby to defraud any person or prejudice
any one in his person, property, rights or interests, and
vhereby any person might be defrauded or so prejudiced,

is subject Io the penalty for forgery of a like instrument.

XXIV. The knowingly and fraudulently filing up of
a signed blank, otherwise than the party filling up the
saie is authorised by the signer or other person
empowered thereto to fil up the sane, with intent in
either case to defraud or prejudice such signer or any
other person, and where such signer or another might be
thereby defrauded or prejudiced, is subject to the penalty
for forgerv of a like writing.

2. But Ibis provision shall not affect the validity of
such writing as against the parties liable thereon.

3. The knowingly and fraudulently uttering of a writing
so filled up is subject to the penalty for uttering a like
forged writing.

jood. 456.7,C. and P. 224.62; 8 Is. 171, 0 C. an
P. 143; 1 Lse 135.

XXV. The knowingly and fraudulently writing over
or connecting with an instrument so as apparently to be
connected with and recognized and sanctioned or
authenticnted by a signature, any thing other than what
the person so writing or connectmng the same is authori-
zed by the signer to write over or conneet with surh
signature, with intent Io doceive and to defraud or
prejudice another, and so that another might be thereby
defrauded or prejudiccd, is subject to the penalty for the
forgery of a like writing.

2. The knowingly and fraudulently uttering of an
instrupnent so made, is subject to the penalty for uttering
a like forged instrument.

3. This section shall not prevent any such instrument
from being a forge' which otherwise would be such nor
affect the Civil liab ity of any person thereon.



XXVI. The false anid fiidulesit altl'ratioe of an
ïnstrument Dnde by the panty alering the' sanie and pie.
viotisly passed or cIcliivered, sa that others shall bave
bcconic pirties thereio or have a direct logni interest
iliercin, the alleration beîng sucb as mtiy tend ta dccive
any person and to defra ud or prejudîce aîny persan, is

~t'tuialcItto the falsd-y aanti irnîuliitly iriaking of au
i,îstriîlmerit ptirporging tu lie %hot of acolber, andi is forgery.7

I MJag». IL. tu.

X.XVII. l'le frauJolent antideck proctiring of a
Sionatture teo <r a %ritict auffienficalon of ail insitrumenat,
usider pretence Iiat il isanother andi diffirent instrument,
wvliereby die person wr!iiug or asîue th te saine is
ileccivct anti si-ne 4MI autheîniates Ille sanie, 83 andi for
sich1 othier nti difieresig instrument, is subject to h
penali for forgcry of a likoc insitinn eto aullhentication;

adL knowingly andi fra tdulently uttering of such
instrument or autbentication is subject ta the penalty for
uutering a forged instrument or authentication of a like
description.

XXVIII. Any Olilcer or MIngîs:nte aullhorised by lawv
ta salie any lcstimony, ticclaration or statement on oath,
or an Offirmation justeati thereof, wYho knowingl and
corraptiyý, falsely taltes or t:ertifies a-uy testimony, declara-
lion or sitement. es to the whole or in some material
part, is Subject in ihe penalty for forgery of Jike :cstimany
declaration, mtaternent or cortilicate; and the Iknowingly
and ftatiduiently utiering of the saine is subject ta the
penalty for uueitag a forgeti writing of like description.

XXIX. Any Ofilcer or Magiigrae authorized by law
ta toke ackaovledgment or p; of, of iny deed of con-
ve),ance af real Estae or any ether ixctrument. in., order
ta entiiîk thc saine ta bc recorded in arny publie, offle or
by any public Ofilcer, or la be produced in evidence or
in order to give the saine validity or addiional wrighi,
solemnity or eiîect, in reipect ta the property rights or
interests ta which the samle relate, who faisely andi
corrup:Iy certifies that any stncb deed or insrtiment. ivas
acknowledgcd tohhm by any party theretc, or tbai peoof

wsgivcn ta him or tue genuinenùes hereof Whou in mact
nu such acknoivledgmnent tus m~ade or proof ýw4s given to
him, 15 stibjeci té the penalty for forgery of a certificate
of like description.

O.. And any Oficer authorizeti by law to certify any
tact, wbhose cortifcate is legal. proof thereof taoan>' pur-
pose, who faIsoly and corruptIly certiflis Éùch tact, is'àlso
subJect ta the penalty foir forgery ofi a Ilte ccrtificate.

3. And the knowingly andi froudoaïtly uerinx tn'y
sncb (alge cerûificate il Subject <o the Penify, for Utiuring
a like forgcdi certeiae.



XXX. Any Notary Public in this Province athrisetl
by Iaw to make. minute or take any instrument in writing
according to law, who shail corruptly and falsely in the
whole or any part thereof insert therein any declarationi
matter or thng different from or contrary to the declared
and expresed intentions, agreement or design of any
pary thereto so declaring and expressing the sime,
whereby such party signiing or legally authenticating or
assenting thercn is deceived, or who shall corrupt-
ly and falsely in the whole or any part of such instrument
procure a signature to or any written or legally hinding
verbal authentication of or assent to tie same, whereby
the party thereto or any other person interested therein
shall be deccived either eie intely or immediately is
subject to the penahy for forgery.

Any such Notary who corruptly or faisely in the whole
or any material part of such instrument makes or certifies
as authenic any such instrument or purporred copy
thereof, is subject to the like penalty of forgery, and thé
knowingly and fraudulently delivering of such false instru-
meit or false purported copy ihereof is subject to the
penalty of utterng a like forged instrument or copy.

XXXI. Any Clerk or Registrar of any Court in this
Province, or any Regisirar of deeds, or any other Offlcer
or person having the legal custody of any public record
who corruptly and falsely, in or as to nny material part,
makes or certifies any record, or purported copy thereof,
is subject to the penalty for forgery of a like record, copy
or certificate.

2. And the knowingly and fraudulently uttering of
such taise record, copy or certificate, is subject to the
penalty for uttering a like forged record, copy or
certificate.

XXXII. The fabrication or uttering of a commercial
document or writing merely for use abroad out of this
Province for commercial purposes, without any intent and
where there is no direct and obvious aptitude or tendency
thereby, to prejudice or impair the rights of or to defraud
or injure others in tiis Province, is not an offence within
the provisions of this Chapter, and such intent shall not
be presumed.

Commn law s 1 Jahr.o. C. 14.

XXXIII. W'hoever shal knowingly bring into this Pro-
vince at any one time, purchase or receive or have in bis
possession or coirol, any forged note, blank bank note,
of one or more banks or banking companies within or
not within this Proirnce payable to the bearer thereof
or to the order of any person, persons, corporation or
company, one or more forged bills of credit, deben-



tures, certificates or acknowledgments of debt, purporting
te be issued by authority of this Province or of any
country or province under the dominion of Her Majesty,
or of any foreign government, whether ail the saie
purport to be issued by either, or some by one and some
by another of the authorities aforesaid, with intent frau-
dulently to utter the same or cause, promote, facilitate
or permit the fraudulent uttering of the same as genuine,
shall be subject to the punishment provided for by this
chapter.

10 and Il Vict., ch. 9.

XXXIV. The engraving or in any wise making by any
person or beginning to engrae e,orniding in engrnv-
ing, or making, or having in his possession partly or wholly
engraved or made, any plate, block, press or other ap-
paratus, machine, implement, tool, instrument or article
adapted and designed and known by him to be adapted
and intended to be used for the engraving or making of
forged or counterfeiîted bank-notes or similitudes of bank-
notes of any book or body corporate or person carrying
on the business of a banker within or without this Pro-
vince, or purporting on such counterfeit or similitude to
be ibe note of such bank or body or person within or
without Ibis Province, or adapted and intended to be
used, and known by him to be adapted and intended to
be used for making any false and counterfeit note, instru-
ment, debenture, note, bill of credit, certificate or evidence
of debt, being a similitude or resemblance of any instru-
ment, debenture, bill of credit, certificate or otier evidence
of debt of titis Province or of the United Kingdom,
or any of fHer Majesty's dominions, or purporting to be
such instrument, debenture, note, bill of credit, certificate
or evidence of debt, with intent to use the same or
cause permit the same to be used, is fraudulendy making
such false and forged or co!interfeited bank-nutes,
instrument, debenture, note, bill of credit, certificate or
evidence of debt, is subject to the penalty of forgery.

XXXV. The making, providing or having by any per-
son, in his possession any paper, parchment or other fabrie
or materia, engved, stamped, marked, fabricated or
prepared in similitude or resemblance of any such bank-
note, instrument, debenture, note. bill of credit, certificate
or evidence cf debt, adapted and intended to be used for
making such false and counterfeit or forged bank-note,
instrument, debenture, note, bill of credit, certificate
or evidence of debi, knowing the same to be so adapted
and intended to be used and with the intent so to use the
same, or cause or permit the same to be so used, is sub.
ject to the penalty for forgery.

XXXVI. The engraving or making by any person or
beginning to engrave or make, or having in bis possession



any plate, block, press or other apparatus, machine, imple-
ment, tool or article, or any smch paper, parchinnt, fabrio
or material adapted and intended to be used as specified in
the two last preceding sections, such person shail, unless
the contmry appear, be presumed to know that the saine
is so adapted and intended to be used and the same
being so adapted, shall, unless the contrary appear, be
presuned to be designed and intended so to be used.

Provided however, that the iaving in possession
a plate, block, press or other apparatus, machine, tool,
implement, instrument or article, or paper, parchment or
other fabrie or inaierial, the making or possession of
which was lawful at the commencement of cuch posses-
sion, does not becone unlawful on the passing of a
subsequeat law or otherwise, unless it be made se by
some subsequent act or neglect of the person so posses-
sing the saime, and such act or neglect shall not be

1> R. and R. 446, 255 ; 2 Rm 47G ; Moud. 32 ; 2 Stark, 389.

XXXVI!. Where the alleged act of forgery or uttering
er other equivalent offence under any of the preceding
articles is donc wihinî this Province, it is punishable
herein, though the subject natter purported by or referred
to in the false instrument, in whatover language the said
instrument shall be expressed, shall be partly or wholly
without this Province, or the prctended promise, agreement
or under:aking shall be Io be partly or wholly performed
or complied with, or the false writing shall be intended
to be uttered, used, or have efect out of this Province.

l8 Johns, 164; 8. andt. 5M.

XXXVIII. The provisions of this chapter shall apply
to the forging and utering,engraving or making, or havmg
in possession of any plates or material for engraving or
making of any instrument in any language of any foreign
Prince or State, or of any minister or ofgicer in the
service of such Prince or State, or of any body corporate
or body of a like nature constituted or recognised
thereby, or of any person or company of persons resident
in any country not under the dominion of Her Majesty,
or having in possession any paper on which any part of
such instrument shall be made or printed, with out the
authority of such Foreign Prince or State, Minister or
Otlicer, body Corporate or body of the like nature, person
or company ofpersons, die proof of which shall lie on the
person accused

o and 11 Vit., Ch. 9, nee. 13.

XXXIX. When the having any malter in the custody
or possession of any person is in this chapter expressed to
be an offence, if any person shall have any such natter
in any dwelling-house or other building, lodging, apart-
ment, field or other place open or inclosed, whether



belonging to or occupied by himself or not, and whether
such matter shall be so had for his own use or for the use
or benefit of another, every such person shall be deemed
and taken to have such matter in his custody or posses-
sion within the meaning of Ibis Act.

10 and 11 Vict., ch. O.

XL. And when the committing of any offence with
intent ta defraud any person whatsoever is macle punish-
able by ibis Act, iin every such case the word "person'
shaîl throughout ibis Act be deemed to include Her

lajesty, or any Foreiga Prince or State, or any body
Corporate, or any company or society of persons not
incorporated, or any person or number of persons what-
soever, who may be intended to be defrauded by such
offence, whether such body corporato, society, person or
number of persons, shall reside or carry on business in
this Province or elsewhere in any place or country,
whether under the dominion of Ber Majesty or not.

10 and 11 Vict., ch. 9.

XLI. Forgery in the first degree is

1. Where the forging or counterfeiting or uttering ls
of the Great Seal of this Province, or of the late Province
of Upper Canada, or of the late Province of Lower
Canada.

30 and 11 Vict, ch.9.

2. Where the forging, counierfeiting or uttering is of the
Seal at Arms of any Governor, Lieutenant*Governor or
person administering the Government of ibis Province, go
any, or purporting to be to any instrument of a public
nature appertaining or relating to the affairs of this Pro-
vince, or the forging of any public register or book
appointed by law to be made or kept, or the wilfully
certifying or uttering any writing as and for a truc copy
ihereof.

10 and il Vie, ch.D.

3. Where the forging or altering, or in any way publish-
ing, putting off or uttering as truc, knowing the sane to he
forged or altered, is of any copy of Letiers Patent or of
the enrollment or enregistration thereof, or of any certifi-
cate thereof, or any debenture or scrip in lieu or 4atisfac-
tion of any right or claim to a grant of land from the
Crown In ibis Province,

1o nad Il VI't., cb.0.

Forgery in the second degree is

1. Where the forging, aliering, offering, disposing of
or putting oiT is of any valuable security, or testamentory
instrument, as such securiîty ani instrument are defied
in ibis Act, with intt to deftaud anyperson whatsoever.

to0and 13 vicî.s .
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2. The forging, altering, offering, uttering, disposing of
or putting off, knowing the saine to be forged or altered,
is of any Notarial Act or instrument or copy, purporting to
be an authenticated copy thereof, procs verbal of any
Surveyor or like copy thereof, or any written instrument
of justice or muniment of title, as such instrument or
muniment are hereby defined.

10 and 11 Viti, ch. 9.

3. The false and deceitful personating of any owner
of any share or interest of, in or to any capital stock, or
of any dividend or profit payable in respect thereof
or of any person having a claim for a grant of land Irom
the Crown in this Province, or for any scrip or allowance
in lieu thereof, with the intent to transfer or receive
or have any money due to such owner or person, as if such
offender were the true and lawful owner, or to oblain any
grant of land or any scrip, payment or allowance in lieu
thereof, as if such offender was entitled thereto.

10 an %l YIt., ch. 9, net. 7.

4. The knowingly and wilfully personating any party,
whose signature is atlixed or subscribed co any instru.
ment, whether under seal or not, or whether Notarial or
otherwise, and whether such person be a party to such
instrument or a witness thereto, or any party or person
giving recognizances, bail, cognovit or deed to be regis,
tered or enrolled, before any Court, Judge or person
thereto lawfully authorised.

10 and il Vkt., Ob. 9.

Ail other offences than as contained in the two last
preceding articles shail be forgery in the third degree.

XLIL The punishmient of this offence, in tie first
degree, shal! he imprisonment in the Penitentiary for not
less than ten years.

The punishment of this offence, in the second degree,
shali be imprisonment in the Ienitentiary for not less than
fle years.

The punishment of this offence, in the third degree,
shall be imprisonment for not less than Wo years.

XLIIL. In all prosecutions against any person for
forgery, no person shall be deemed to be an incomn-
petent witness, li support of any such prosecution
by reason of any interest which such person or per-
sons may have or be supposed to have in respect of any
deed, writing, instrument or other matter gîven in evidence
on the trial of any such indictment or information: Pro-
vided always, that the evidence of any person or persons
so interested, or supposed to he interested, sall in no



·ehbe deemed sufficient to sustain a conviction for any
of the said offences unless the same be corroborated by
other legal evidence in support of such prosecution.

XLIV. In prosecuti6ns for forging or counterfeiting
iotes or bills of banks, or for uttering such bills or notes,
or for being possessed thereof wiih intent to utter the
eame as true, the testimony of the president and cashier of

any bank, the notes or bills of whicli are alleged ta be coun-
terfeited, inay be dispensed with, If their place of residence
is out of the district or county, or is more than forty milei
fromt the place of trial; and the estiimony of any person
acqisainted with the signtuure of the president or cashier of
tici bank, or who has knowledge. of the difference in

appearance of the truc and counterfeit bank notes and
bils thereof, may be admitted to prove that any such
bank notes or bank bills are counterfeit.

XLV. In any prosecution for forging or counterfeiting
any debenture, note, certificate, bill or credit of other
security, issued on behalf of the Government, or for utter-
ing as true an y such forged or counterfeit debenture, note,
certifiente, bill of credit or security, or for being possessed
thercof with intent to utter the same as true, the certifi-
cate under oath of the Secretary of the Province, or of
the Inspector Gencral, shall be admitted as evidence, for
the purpose of proving the same to have been forged or
counterfeit.



CIlAPTEII XIX.
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1. A libel is a publication in wvriting or lirint, or by
picture, engraving, dmrawing, itatue, sigîl or. symbolf, or a
representation other than by wvords inercly spoken or by
transic:iî, momeîîtnry signs, which dirctIy tends to Injure
hc faute, repuîii;ioîî or good name of ainother than the

person znaking or pubishing the -same, ani to bring such
other into di%-rac, nbliorrnce, oditim, hatred, contempt.
Or ridicule, or to, cause him in be excitided from the
trociety of others

1 KeW 2WI; 111. 117; Skia. 123, 124;1 1 4. lKrtym,
-Ili;. 3 lquq. 17Ô.8 Vin. Abr. Tir. 14beI; Sts*&. 140è
5 Moll. à 0 , . Co. 12 War. nL bel, 493, 802 ; 2
Camp. 512; 1 11auk&,ID3.4 ; 19 IVCMi.2UM. Iluvis.
P'. C 193, 4 T. IL 126, fuuo' C. 1 Slv. 422 î

Mcdl. ¶30. 1421 1 'tla. Abe. 430, 4M8, 19 13, Souilh r.
WVI'.1cao. Cmo. keut ffl ; 5 llac. Ab. M0; 4 Co. là ;
Paph. 2101 2 nibâ, 2.14; 3 BUwit 282. 3031 Cmo

.Jac.2t=7; 8k1862; 2 1141. Ilqi. I&5; Il >WoL 2M ;
U'* Co I 1t.1 îsr t. Jac. 4.2; IXda 339, pl.52j
1 RaU. Ahr>. 401 Mod. 4184; Stark. Lib. fil, 6. ô.,
656; W eIS. 17 ; D>. Acstion'Mr le Cas. PL 2.

2 Ïvecd.334 ; 3 W<tmd. 21; 21 lvcncI. 70, 4 B. & AIL.
s'Il11 Wenotd, 2M6 charýng cly WMi baring Wa

srlm yf doff, wMhk-t mle o e.&o sasfrui
gwriomro and 64'e 1I Wend. Di llobmei v. B3renr, 10
RiIlP; 19 1 Ncsa. 4ô7.



II. Where a publication in the sense and application
intended by the maker or publisher does not defame any
one, it is not a libel by such naker or publisher, though it
may be the occasion of injury to the reputation of some
person.

S B3.& Ald. 614s.

Il1. A re presentation referred to in a libel, may be
thereby mate part thercof.

7 C. a P. 369.

IV. Malice is shown in respect to libel, by making a
publication or communicating it to others, wilfully and
purposely to the prejudice and injury of another. IL
denotes a wrongful act donc intentionally, without just
cause or excuse. Hatrel or ill will t-wards the party
injured is not essential to libel.

I C. & P. 2n ; 10 . & C. 20s; LUnedate, P.

V. A general good purpose of bringing aboui a reform-
ation in public manners, is not inconsistent vith and does
not conclusively shew the absence of, the malice requi-
site to libel. is rkk. I. 125.

VI. Malice may consist in a culpable carelessness or
negligence in publishing.

Stuk 24212Stark. 12,381.

VII. Reciting a matter as a mere historical fact for
illustration or for other justifiable purpose, without intend-
ing any personal application or knowing that such can be
made. is not a malicious publishing thereof.

C. Ck. 91, eled by Cot.

VIII. Any thing said of another, out of grief or fromt
sincere kindness and compassionate interest take in hLis
behalf, and without gross and culpable carelessness of its
injurious effect, is not a malicious publishing of the saine.

I [Iv. 82.

IX. A communication, made in good faith through mo-
tives of friendship, without any intent or culpable negli-
gence of injury to another, is not a malicious publication.

Stk Lb. M 1 4 IL à C.247.

X. The maliciously charging another with a crime,
where such charge directly tends to bring him into dis-
grace, odium, contempt or ridicule, or to exclude him
from the society of others, is a libel.

tWr Btor J.: "A pubikadon wakh acoeca anoth
ith a cdme punkbabal by laît a lM."-4 maso%,

11s; S Johram 1. 18 8;' VaL 28; Cro. Jac. 114;
Cm. Car.276; Popb.2 % I Wa. Abr.40s. Cva. 11.
308; Cm JaC. 13# 4 1 RoL Abt. 41; Wgl.87; &1
âtod.2s;2Jahn,1 CaInf* M.i4; JohMo s,
I10John,LS40; 12 MOM. R. 403.

vil
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XI. The maliciously charging one vith a disgraceful
crime is a lilel, though it be a crime that, under the cir-
cumstances, he is incapacited, to commit, where such
incapacity is not known to those to whom the charge is
published.

16 Pick. 1.

XII. The imputing a fact impossible in the nature of
things, but popularly believed to he possible, and neces-
sarily implying and supposing a disgraceful crime, is a
libel.

16 Wend. 296.

XIII. The imputation of a crime may be a libel, though
it appear by the charge itself, that prosecution for it is
b rred by limitation.

14 Johns. 233.

XIV. The charging. of one with a violation .of law
which would not be a disgrace to him, is nlot a libel.

19 Johns. R. 367; 5 Johns. 188; 2 Mod. 153; Cro. Jac.
448; Cro. Efliz. 49, 191; UoIt, R. 425; 6 Mod. 125 ;
Dig. of Law of Lib. 80; Stark. Lib. 532; 6 C. & P.
497.

XV. The, imputation of a fact which, if true, would
subject the party to whom it is imputed to civil disfran-
chisement or civil disability, may be a libel.

Vin. Abr. 396; Poph. 3, 6.; Stark. Lib. 26; Starh. Lib. 24.

XVI. The. charging ofany one wyith a yice, or with
moral turpitude, is alibel only where it has the tendency
specified in the first article.

Stark, Lib..22, 23, 24; 2 Johns R; 10; I Caines', R.
347;12 Masà. 1R406; 6 C. & P. 497; Moore;
2 Meagher; I Taunt.

XVII. The malicious imputing to another a disgraceful
breach of trust, knavery, fraud or dishonesty, is a libel.

1 Vi. Saudd. 248 n, (3) Hard ,470·; Skin. 123*; 2 Show.
S13:'2 Wils. 403;11 T. RI.U8;2Str.99a;.1 B.& P.
331; 4 Taunt. 355,; lU .Moore 344; 4 B. & Ad. 821;
10 Bing. 250; 6 C. & P. 431.

XVIII. The.malcious imppting, çf adisease or infec-
tion .which . is disgrceful, .or,*.which wou[d diectlytend
p enclude one from the society of or association with
others, is a libel.

1 Will. Saund. 248, n.'(3) and casces there cited.

XIL. Charging another with fr1aud, gross misconduct,
gross violation of duty, or. gross malversation or gross
breach of trust jn his public ofdce place or trust, vihere
such charge directly tends to biing such other into dis-



grace, is a libel; whether, at the time, lie continues or
bas ceased.to hold àuch office, place or trust.

17 Wend, 209; 1 Ld. Raym. 153; Comb. 13,46, 65, 66'
414; 10 Mod. 186; Il Mod. 166; 12 Mod. 98, 514'
414; Str. 420; Carth. 14,15: 3 Mod. 139; 5 Mod.
203: 6 Mod. 124; 7 Mod. 28; I Rusm. on. Cr. 302,
325; Stark. Lib. 532.3; Holt Lib. 153; 1 Camp. 359;
3 Stark. R. 35; 5 C. & P.; 17lWend. 63, 426; 3 17ils.

177; Bavà. P. C. c. 21, D. 18

XX. The maliciously cbarging of one with gross fraud,
or gross misconduct, or gross·breach of trust in or gross
unskilfulness in, incompetency Io or disqualification for
his profession, occupation, trade or employment, where
such charge has the tendency specified in the first sec-
tion, is a libel.

2 Mod. 159.

XXI. The mere depreciation of the value of any arti-
cle of property•of another in consequence of a publica-
tion, without any aspersion upon his character,'is -not a
ground of criminal prosecution for libel.

4 Camp. 528; 9 C. & P. 323.

XXII. The making of a libel is the writing, printing,
devising, inventiùg, constructing or inany Way'formiing'of
the same; or aiding or assisting therein, or the instigating,
procuring or promoting thereof, with the intent, in either
case, that it shall- be published.

à Camp. 24; 2 Salk. 419; Moore 813; 5 Mod. 163;
1 Ld. Raym.415.

YXIII.r The publishing of a libel is the maliciously
putting of it into circulation, or the promulgating; enhibit-
ing, dispersing or distributing of it, for tlie purpose "of
making it known and thereby, in fact, making it known
to others; or aiding or assisting therein or the causing,
procuring or promoting thereof.

5 Co. 125, 166; 9 Co. 59, 163; 2 Burr 985; Moore
627, 813; 2 Stark. Ev. pt. 2, p. 434, 455 2 C. & P.
·11 L P. G24, Starh. Lib. 350, 505.8;-Ruc. on Cr. 339;
1 Ld. Raym. 341, 417,486; 2 St. Tr. 469; 5 Burr,
2686; 2 Canp. 446; 7 East. 67; 5 Dow 201; 5 Bac.
Abr. tit. Libel 208; 12 Vin. Abr. 229; .1 ilara K. B.
308; Esp. Ca::. N. P.!21 ; T. 11. 1206 ;'ro. Jac.
91; 5:Mod..167; 9, Co.59; 7 Wend.4360; -.2:1ood.
& R. 54; 1 Mod. 58;: Moore 627;

XXIV. Where a libel is sent from one place to ano-
ther place to be communicated, ani it is thereupon so
communicated, this is a publication, both in :lhe place
from which, and that to wh ich it là Een't.

6 Bing. 749; Rast. Ent. tit. Action sur le Ca:e, 3 a;
1 Ld. Raym. 311, 417, 486 ; 1 Camp. 215 ; Bul. N. P.
6; 7 E::t. 65; 3 B. & A. 717; 4 B. C A. 95.

X2V. A libel on the dead is subject to like punishment
as one on the living, where:tbe s2me is malicious in res-
pect topersons living, and directly ôr indirectly defamatcry



of or an outrage against, or injury to persons living, and
is intended so to be by the maker or publisher.

1 Hawk. 193; 4 T. R. 126; 1 Russ. on Cr. 133; Stark. Lib.
493; Lofftt. 776; 4 Mass. R. 168; Wood, b. 3, c. 3, p.
445.

XXVI. A libel may be of a corporation, body, board,
class, society or association of persons, no less than of
one or more persons individually.

2 Barn. K. B. 138,166; 5 B. and Ad.559; 1 D. and R. 197;
5 Bac. Ab. 201; Stark. Lib. 494, 533 ; Com. Dig. libel
A. 2; 7 Mod. 400; Holt, Lib. 247; 3 T. R. 199; a
Camp. 159; 3 Stark. 45; Holt, Lib. 247; 6 C. and P.
184; 10 Bing. 260.

XXVII. The same libel may be on a body and on the
individuals of such body. 16 Pick. R. 132.

XXVIII. The offence of libel may be committed in
respect to an alien friend.

6 Bing. 212.

XXIX. A publication inveighing against mankind in
general, or where it is not made to appear by the publi-
cation or the evidence, who are reflected upon, is not a
libel.

3 Salk. 224; 1 Ld. Kenyo, 486.

XXX. Any person is chargeable with and answerable
for libel, only according to the meaning, intended by him
to be conveyed to others and the application intended by
him to be made by others, and only as far as such mean-
ing would' in fact be conveyed to and such application
made by others.

1 Stark. Ev. 452, n. (p.)

XXXI. The maker or publisher of an alleged libel is
presumed to have intended that it should be understood
and applied by others in its natural and obvious sense;
but a different intention may be proved.

4 Macon, 115.

XXXII. Where an alleged libel bas been published, it
is presumed that the person making the same intended
that it should be published.

XXXIII. It is presumed, the contrary not appearing,
that any person making or publishing a libel did so know-
ingly, and understanding its meaning, import and obvious
application.

4 T. R. 128; 6 C. and P. 431.

XXXIV. A peson having the superintendence, direc-
tion and contiol of a published work, whether as propri-
etor, editor, agent or otherwise, is presumed to know et
and to intend the publication of its contents.
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XXXV. A publication of a libel by a servant or person
employed by another in the business of publishing in the
course of bis employment as such, is presumed to be a
publication by the employer; which presumption may be
rebutted, by proving that it was without his knowledge,
authority, sanction, consent, acquiescence or connivance,
and that he was not wanting in due diligence and atten-
tion to prevent the publication.

2 Stark. Er. 445; I B. Moore, 477; 1 M. and M. 433;
Burr. 2686; 1 Barnard, K. B. 306: Dig. Law, !ibel, 27;
Rusa. on Cr. 341; 8 Taunt. 42; Stark. Lib, 370; 4 T.
R. 125; 2 M and R. 54; 2 St. Tr. 469 ; 4 M. and R.
115.

XXXVI. 1. The writing, printing or publishing in good
faith and without malice, in the due exercise of any law-
ful function or the discharge of any public, social or pri-
vate duty, or in the due prosecution, maintenance or
defence of any interest or legal right, what may be preju-
dicial to the reputation of another, is privilbged and is
not a libel by the person so writing, printing or publish-
ing the same; provided the occasion and motive be
adequate, the grounds reasonable and probable, the
matter written, printed or published pertinent, and the
mode and extent of the publication suitable and no more
than commensurate with the occasion and with the justi-
fiable object.

I Csanp. 269, n.

2. The publishing to either branch of the legislature,
by any member of such branch, any matter within the
authority or cognizance thereof, is privileged. So also
is the writing or publishing of any matter by any such
member, the writing of which or such publication of
which, pertains to the exercise of bis functions and dis-
charge of bis duties.

1 M.and S. 273; 7 C. and P.731 ;8 T. R. 293; 2 Shover,
471; Hobb, 18; 11 Harg. St. Tr. App. 33, n.; 6 C. and
P. 385; 1 Esp. 226.

3. Every public officer and any board or body of
persons having legal jurisdiction and congnizance of a
matter, is privileged in vriting, printing or publishing in
good faith and in the usual or in due course of proceed-
ing, any thing, the writing, printing or publisbing of which
pertains to the legal exercise of bis functions and the
legal discharge of bis duty as such.

1 T. R. 503; 5 B, and P. 341; 2 B. and B. 130; Stark.
Lib. 184; 5 Bac. Abr. tit. libel, 199 ; Moore, 627 ; Hawk
P. C. b. 1, c. 72, r. 8; 12 Pick B. 163; 3 Trunt 456.

4. A person is not subject to punishment for libel, for
anything pertinent to the subject matter of consideration
or inquiry in good faith and on probable grounds or cause,
written or printed by him in the usual or in due course,
or published by him in the usual or in due course of pro-



ceeding, as a party or being interested in or as counsel,
agent, next friend, guardian or representative of or in be-
half of a party or one interested in, or as the authorized
representative of and in behalf of the public, in any
prosecution, suit, petition, motion, subject for determina-
tion of action, complaint, remonstrance or memorial,
pending or about to be brought before any court, jury,
tribunal, officer, magistrate, commissioner, arbitrator,
referee, auditor, person, board or bodv, having, accord-
ing to law or the agreement of parties or under the cir-
cumstance of the case, the jurisdiction, cognizance or
hearing thereof or authority to proceed therein.

3 Pick. 304 ; Dycr, 285; 2 Buls. 269; Cro. Jac. 90; 4 B.
and Aid. 605: 1 B. and Ald. 232; 4 B. and C. 473; à B.
and A. 642; Bawk. 61 c. 63 s. 8; 7 Cowp. 725 ; 1 Roll.
R. I ; 4 *Co. 41; 2' Burr. 807; 3*Bi. Com. 125; 10
Mod; 2106; 1 M. and M. 446 ; Stark. 193; Cro. Eliz,
230, 247; Cro. JpLc. 432; Hobl. 266; Noy. 23 ; 4 Co.
14; 3 Esp. 32.; 4 Mass'R. 168; Cro. Car. 276; 4 Ad.
and El. 795 ; 2 Burr. 506 5 C. and P. 375; R. and
M. 287; 6 C.and-P.548; 21 Wend. .19; 1 M. andUR.
198; 5 Esp. 109, ; 1 W. BI. 386.

5. Every person. bas, in the legal pursuit and vindica-
tion of his rights aid interest, or those o' anoth'er, à quali-
led privilege as tà,the mqking ör.p l6 shing oV tätements,

suggestions àud enqiuiries 'affecting ihe character of other
persons, which if plainly concerns his leg1. rights and*
interests, and those of the person written to, that he
should so communicate.

1 Camp. 267, 269, n.; 5 B. and A. 642; 4 B. and C.247;
4 C. and P.; I M.nd M.461 ; 4 Esp.491; St: Tr. 210;
2 Camp. 268 ; ý C. arid P. 160;5 C. and P. 543; 8
C. and P 88; 2 M. and B,. 20; 1-M. and S. 637 ; 3
Camp. 294.

u . Any person gi ng testimony or making staternents
under an oath authorized by lw, is not caigèable'ih
libel for ývhat he testîfies relative to the"subject mi"atte' in
respect to wbich his testimony is required, or in apt and
pertinent reply to the interrogatories on which he is exa-
mined.

But. 11; Stark. 185 ; 1 Vin. Abr. 387-8; 1 Rol. Abr. 87.

7. Where any person is making a statement on oath.
supposed by him to be authorized by'la';,h'e is privilegèd,

2 Wend. 215.

8. A fair and true report of a public judicial proceed-
ing, in which the parties thereto have opportunity to be
heard, before a court or tribunal having legal cognizance,
jurisdiction or authority in the subject matter reported,
and made in the usual or in the due course of such pub-
lication, is priviledged.

Camp. 267; 8 T. R. 293; 1 B. and P..525; 3 Pick, 302,
(Coroner'o Inquest); 3 B. and Ald. 167, 702 t 6 Bins.
213; 1 M. and S.273; 7 East,493; 1 . and Ald.'.79;
7 Johà'a R, 204; 2 Barnard K. B, 4f0, 124; I Ecp.226.



9. Where the report is published out of the usual or
other course of such publication with inalicious intent-to
defame, it is not privileged.

2 Bayley, 1 M. and S. 273 ; 4 B. C. 473; 5 Esp. 123;
I B. and Ald. 379; 3 B. and C. 24,556; 2 Camp. 563 ;
3 B. and Ald. 702,702.

10. A publication of inferences or conclusions from,
comments upon, or supposed results of, a trial or proceed-
ing or the testimony therein, is not within the privilege
of a reporter.

4 B. and Ald. 605; 6 Bing. 213; 1 Màd. 118 ; 3 B. and
Ald. 702; John's IL 264; 3 Serg. and Rnle. 23.

11. The publication of an unfair report of ajudicial pro-
ceeding, or any part thereof, the same being nibre defa-
matory of any person than a fair, full and exact report of
the whole proceeding would be is not privileged.

6 Bing. 213; 4 B: and*Ald. 605 ; 4 B. nnd C. 473; 3
Bing. New R. 950.

12. Where the proceedings involve blasphemy or grqss
obscenity, the unnecessary publication of a report of such
facts of the publication of them with unnecessary fullness
and particularity, is not privileged.

. 3*B. and Ald. 167 i1 B; and P. 5, 25.

13. Where any 'person permits himself to be a candi-
date for any public office or trust, a communicatiori to
those who have the election or appointment of fadt 'rela-
tive to his -qualifications therèfor, by publication in the
mode and to the* éxtent necessary fort making such
communieation; :is privileged.

3 Mass. P. 379 4 Ditto, 163.

14. But defamation, by the malicious publication of
falsehoods or irrelevant facts respecting a candidate, is
nlot privileged.

5 Johns, R 1; coen, 613.

XXXVII. Where any 'person has a jhsiiflible occlsion
or object for giving the character of"another,'his' giring
such character. in good faith ahd on probàble grounds, in
particulars wbich 'are refévant to the occasion or object,
and publishing, the sanie in a form and to an extent
suitable toauch object or occasion, is pi'ivyleged.

int.263'; à B. and P. 687'; 3 Wena. 2911; 4 .~dd C.
247; Bull, N. P. ; 1 T. R. 100; 2.St.r14;,'3. 297 ;a B.
and, PI. 587 ; 1 B. and Ald. 232 ; Burr, 2425; Stark
Lib. 229 ; 8 B. and C., 578; 9 B. and C. 403.

XXXVII. Uriticisms and' remarks:upon à publication
that is addi-èssed to oi iniended foi' t}ie public; for the
purpose ofshoving its rneanin, motives, object,caracter,

*merits or defect, or .upon .any speciuineno art'or'any
other object pu licly exhibitéd, or*upon any public per-



formance or exhibition, or upon any subjet, control or
authority therein, such criticisms or remarks not being
maliciously defamatory, are privileged.

2 Camp: 72; 1 M. nd M. 74, 187 ; 1 Camp. 354 ; Ry.
and M. 287; 1 Esp. R. 29.

If the critic goes out of the way into personal abuse or
matters irrelevant, he is not privileged.

7 C and P. 621 ; Russ. On Cr. 345 n. (f.>

XXXIX. A publication is not privileged in respect to
its being a libel, merely by reason of its sting upon
what authority it is made, though the authority may be
truly stated: whether stating the authority is a mitigation
of the offence of libel, is to be determined by the circum-
stances of the case

5 Bing. 392; 4 B. and Ald. 605; 3 B. and C. 24; 2 Atk.
469; 12 C. and B. 130; 7 T. R. 17; 6 Bing. 409; 10
Johns, 447; 8 Wend. 602.

XL. The circumstance that the facts published are
inatters of common rumor or have been generally pub-
hshed by others, does not malie the publication a privi-
leged one: whether the fact of common rumor is admis-
sible in evidence, either in mitigation or aggravation of
the alleged offence of libel, is for the decision of the
Court.

4 Esp. 218 ; 2 Marsh, 372.

XLI. Where any privilege is used as a pretence or
occasion for a malicious defanation, or where the publi-
cation exceeds the limits of the privilege, the peison so
abusing the privilege or exceeding its limits, is not
protected thereby as to such abuse or excess.

5 Camp. 373; 2 Serg. and R. 23; 4 Ditto, 420.

XLII. In case a privilege exists in relation to the
subject matter of any publication, that is made within the
limits and object of such privilege, the maker or publisher
of the same is conclusively presumed to have acted in
good faith and without malice.

Stark, lib. 223, 229; 5 Bac. Abr. 198; rebuttable by the
circumstances or direct proof, &c. 6 C. and P. 07; 2
Bing. N. C. 372, 457 ; 3 Bing. 950.

X LIIL Where a publication exceeds the limits and
object of a privilege, there is no presumption against its
being malicious.

2 Starh. R. 297 ; 3 Leon. 138.

XLIV. In every prosecution for writing or publishing
a libel, the defendant may give in evidence, in his defence
upon the trial, the truth of the matter contained in the
publication charged to be libellous; provided that such
evidence shall not be deemed a justification, unless it
shall be further made to appear on the trial, that the



matter charged to be libellous was published for the publie
benefit or with good motives and for justifiable ends.

3 Pick. 316; 19 Wend. 487; 20 Johns, R. 204.

XLV. In case a party charged with the offénce of
making or publishing a libel, shall make or offer and be
ready to make, such redress to the party libelled, by a
published contradiction or recantation, or by making
reparation for damages or otherwise, as the Court before
which the prosecution is had shajl approve, his punish-
ment may be remitted or mitigated at the discretion of
the Court; he shall be diseharged upon such terms as
the Court may order.

XLVI. The offence of making as also that of publish-
ing a libel is of three degrees, the degree to be determined
by the Jury; where the facts are admitted by plea or
otherwise the degree is to be determined by the Court
before which proceedings are had.

XLVII. The punishment for the first degree shall be
imprisonment in Common Gaol for not less than two
years, with fine of not less than fßfty pounds and the
costs sustained byihe prosecutor or person libelled.

For the second degree, such imprisonment for not less
than one year, with fine and costs aforesaid.

For the third degree, such imprisonment for not less
than six montha, with fine and costs aforesaid.

The said costs shall be payable to the prosecutor
or party libelled, after the same shall be taxed by the
proper officer of the Court before which the indictment
in the case is tried.
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CHAPTER XX.

PERJURY AND FALSIFYING EVIDENCE.

l. Detinition.
2. Asset to false statement is perjury.
8. Afarmation equivalent ta an oath.
4. False statcnt is perjury,
5. False testimony by expert is perjury.
6. s " by witness in naterial fact,
7. I statement on oath of qualiacation.
8. What false statement wilfully mnrde.

9. 10. What not perjury.
11. E:ential ta pcrjury.

12. 13. What is a material fact ln perjury.
14. Fact stated ta provo compctCeay ofWitDer.
15. Wifui suppression of fact.
16. Statament Ihlse in sense latended.
17. Not necessary tbas falso statement h be!liced,

18. 19. 20. What is subornation of pejury.
21. Docreeo of perjury.
22. Puoishtnent.

1. The wilful mafing of a false statement, or the attest-
ation to, or wilful suppression of any material fact, on
oath, where the oath is required by law, or the requiring
of it is authorised by law, is perjury.

3 B, & A. 929, Note.

II. An assent to o? denia' of a fbct, is a statement of m
fact within the meaning of the preceding section.

IIL An affirmation or dzclaratiozi authorised by lava,
Estead of an oath, is, in rezpec to p2rjury, equivdlct to
an oath.

IV. A false statement wilfully made by a vitness or
deponei)t, of bis belief, impression or recollection, or
best recollection of a material fact, ïs Perjury.

1 Leacb, .27; 3 Wila. 427; 2 BI. R. 881.

V. Where one testifies as an expert, having scientific
or practical knowledge or skill In a subject matter, a
false statement by him of his opinion or judgment upon.a
or inference from, certain factss is Perjury.

S West. 166; Com. Dig. Just of P.1 D. 102; Hah, c.
69, s. 6 ; 2 Russ. on Cr. 517-1.

VI. Where an oath is required, or the requiring of it in
authorized by law, in case a person makes any statement
as evidence, but bis testifying is subject to be conclu-
sively objected to by himself or another, and the objection
not being taken, he wilfully testifies falsely in what iz
material, it is Perjury.

1 Eid. 274,



Vil. A wviltul false statement of, or nttest-ation to n
unaterial fact, in an oath of qualification for any c:ice,
employment, trust, or duty, is perjury ; but a subsequent
violation of so much of such oath as is merely promissoryi
is not perjury.

Deac. 1002; 1 Hawk,·e . 69, . e ; Blac. Abr. Pejury.

VIII. A false statenent is wilfully made when the maker
is conscious that he hns not ground therefor, vhether the
fact stated be actually ýas stated by him or not.

Denc. 1000; 69 R 637; 1 Leach, 027. n.

IX. Where the administration of the oath and the
taking of il are merely voluntary, and there is îo author-
ity by law to require fihiat the statement should be on
oath, a false statement o*r attestation is not Perjury ;

2 Rus. p. 1751.

X. Nor ii an erroneous statement be mdei, hrough
vnisapprehension or inistake..

1 Hawk, c. 69, s. 2; Ruca. p. 1753; teeac. 999.

XI. It is esential mo Perjury:

1. That the oath be duly administereds
M Chi. Cr L. 443 , Dene. 710; Cro. Car. Ki6, Hawk, ch.169, s. 3.

2. That il be administered, and the -ilfuUly false
statement or bttestation made in a pro.eeding or -on an
occasion and in reference to a subject matter, in regard
to which, the stateinent or attestation may by law be
required to be on oath, and ihat such statement or attest-
ation should be so made that il is or could be vzed, or has
or might have some -effect, in respect to such proceedin
or subject mater.

0. That the -oath be laken before -a persci aufhor1ed
by law, o ndminizter 1he came.

2 Str. 903; Hawk, P. C. c. O, s. 4; 2 Rofl. Lbr. t57j
3 Inst. 165; Yelv. 72; 1 John. Rep. 499; 5 Johns.
23d; a Camp. 433; Cro. Eliz. 1[8.

XUL. A material fact in respect to perjury is one that is
perti'nent to and affects, or may or might affect the matter
in question, the proceeding or the occasioni on or in
reference -o whieithe staternent iG inadè.

3 Inst. 167 ; Hat.EM, c. 69,.o. 7 ; 1 T. l. 69; 1 C. na

XIII. It is enough that the fact is indirectly material, by
its givir, vredibility or weigSt to evidence.

G Bac. Ar. paperty At i-1 Hawk, c. 69, a. 0 t 2R=rz.
Cr. L. 21; 1 Lord fLnI., 20; -12,Mid. M'2; 2 1,
Raym., 887; 2 Deac. 1003.

KäV<. A feti-ending to sheri, ana stated îcr Ùe purpose
of showiag the ompetency or incompetency o? thé vàtness



hirmself or any other witness, or the admissibility or irad-
missibility of any testimony, or that any witness is or is
not credible, or in what degree he is worthy of credit,
is a material fact.

Denc. 1003: 1 Hawk, c. 69, a.8; 12 Mod. 142; 1 L,
Raym., 258; 10 Mod. 195.

XV. The suppressing of a fact is wilful when it is inten-
tional, with the knowledge or obvious ground of belief, on
the part of the witness, that he is bound by bis oath to state
the same.

R. and M. 100; Perkins Annot. c. 93; 4 Burr, 225, 4;
4 East SS7, n. b.; 2, C. rnd P. 500 ; I Esp. 280.

XVI. In order to constitute perjury, the statement must
be false in the sense intended by the party making the same,
to be conveyed to those authorised to determine, act or
proceed in the subject matter, in reference to which the
oath is administered, and it must be such as is or would
be understood by then in such sense.

3 rint. 166 ; Rost. Ev. 677; Lof's Gilb. Ev. 662.

XVII. It is not necessary to perjury that the false state
ment sbould be credited or have weight.

1 Hawk, c. 69, s. 9; Bac. Abr. Perjury (A.); 2 Russ. 522.

XVIII. Stibornation of perjury is the vilful and corrupt
procuring of another to commit perjury, and is subject to
the penalty of perjury, in the same degree.

2 Str. 904; 2 Cart. 6 ; 2 Chit. Cr. L. 235; 2 Denc. 1005,

XIX. Whosoever fraudulently or maliciously deceives
another, and leads him into a mistake with the intent to
cause, and thereby causing him, in testifying in any case
or on any occasion, to make a material mis-statement,
which, if wilfully made, would be perjury, shall be subject
to the penalty of subornation of perjury in like case of like
tendency.

XX. Whoever maliciously or frandulently contrives or
causes facts and circumstances, with intent that by proof
thereof by testimony under oath; in the course of the
administration of justice, any one shall be falsely charged
with or convicted or acquitted of any crime, or falsely gain
or lose any right or claim, and such proof is thereupon
so given, shall be subject to the punishment of subornation.
of perjury of similar tendency in like case.

XIX. Perjury, on a complaint or proceeding against or
trial of any one for a crime, subject to capital punishment,
evidently tending to charge him with or convict him of such
crime in case he shai, on such complaint, proceeding or
trial, be charged with or convicted of the same, is psrjury
in the first degree.



2. Perjury, on a complaint or proceeding against or
trial of any one for a crime subject to punishment
by imprisonment for more than ten years, tending to
charge bim therewith, in case he shall, on such coM-
plaint, proceeding or trial, be charged with or convicted of
the crime, is perjury in the second degree.

3. So also on a complaint or proceeding against or
trial of any one, as specified in the preceding sib-section,
in case he shall not be thereupon charged with or con-
victed of the crime as therein specified, whether the
perjury tend to charge or discharge, or to convict or
acquit the party complained of or accused ; or in case he
shall be charged or convicted, where the perjury does
not evidently tend as specified in the said sub-section.

Other perjuries are perjuries in the third degree.

XXII. The offence of perjury, in the first degree, shall
be punished by imprisonment in the penitentiary for life.

The offence of perjury, in the second degree, shall be
punished by imprisonment in the penitentiary for not
more than ten years.

The offence of perjury, in the third-degree, shall be
punished by imprisonment for not more than two years.

CHAPTER XXI.

C O N S P I R.A C Y.

Article 1. Definition.
2. Who is a party.
3. Conspiracy constitutec the oficne not the act.
4. " Public" vhat
5. Cômbination to forbear or omit acting.
6. Wrongful ijury.
7. Ends or meano make conspiracy.
8. Conspiracy unlawful though tho act law7ful if donc by OnC,
9. The nct of cach binds &ll.

10. Husbnd and Wife alono cannot form conspiracv.
11. Trial jointly or ingly.
12. Trial for conr.piracy bar to other trial.
13. Conspiracy proveablo directly orcircum3tantially.
14. Co-conspirator good witness.
15. If found trivial, dicharge may follow.
16. Degrecs of crime.
17. Punishmento.

I. 1. A conspiracy is a malicidus or fraudulent combina-
tion, confederation, association, agreement or mutual
undertaking or concerting together of two or more, to



commit any crime or instigate any one thereto or charge
any one therewith; or to do what plainly and directIy
tends to excite to or occasion a crime, or what is obviously
and directly wrongfully injurious to another.

1 Chit. C. L. S3 n. c.; I Ve. 65; I Elavk e. 21, o. 15, c.
72, s.2, Str. 904; 2 East, 962 ; 1 East, P. C. 462; 2
Show. 1 ; 6 T. R. 619 ; Russ., 807, 1803, 1800, 1813;
1 Lord Raym. 148 ; 2 Lord Rnym. 1167. 69, 79 ; i
Burr. 510, 1434 ; 3 Burr. 1320 ; 2 Burr. 1127 ; 4 Burt.
2106 ; 4 T. R. 285 ; 1 Salk.174, 4 B. and C. 329; li B.
R. 368: 3 Camp.229 ; 3 East. P. C. 88; 1 Camp, 039;
SMod., 42, 0011 8 Mod., 321.

11. Any person knowingly acceding to and joining in a
conspiracy after the same is formed, is a party thereto,
uo less than one who originally takes part in-forming the
same.

4 Wend. 260.

III. It is not requisite that the act agreed upon should
be done or attempted in pursuance of the conspiracy,
the conspirmcy itself constitutes the offence.

1 Lew. 22, 52: I Lord Raym. 579; I Salk,' 174 ; 1 Str.
193 ; Riaus. 1807; . M.and S. 67 ; 2 Burr. MD3 ; D nurr.
1321 ; 1 Leach. 37.

IV. Thepublic, as described in the chapter on cheating,
is " another " within the meaning of the first section.

à M. and s. 375,67; i Sid. 174.

V. So also a malicious or fraudulent combination,
confederacy, association, agreement or mutual under.
taking, or a concerting together to abstain or refrain from
or to forbear, refuse or neglect the doing of a thing is a
conspiracy, where such abstaining, refraining, forbearing,
refusing or neglecting is criminal, or in contravention of
the rights of and, wrongfully injurious to another.

VI. A %7rongful injury within the neaning of the first
and second sections, is where it is not done in the legal
exercise of a legal right of the party doing the same, or
is done in illegal contravention of th3 legal rights of
another.

1 Camp. 5.9 n.; 10 Eact. 29;1 Stari 402; 1 Galk. 174;
Gabbett'a Cr. L. 245.

VII. A conspiracy. may be such by reason of either the
end or means being illegal or wrongfully injurious.

2 Russ., 1800; i Lezeh. 07; o .od. Z21 ; 1 Wibs. 41;
a Burr. 1d39; 0 Wend.,-SV6.

VIII. The conspiracy may be unla-wful, though the act
proposed to be done wouldnot be unlawful if done by an
individual without any confederation with others.

6 T. R. 636 ; 8 Mod. il, 320 ; 1 Eaot, P. C. 400 ; 56 t.
Tr. 510; 1 De::v. 4 ; 3 Burr. 14 3; 4 Burr.2472; 1.
W7cnd 9 2 1m. 257.



IX, The act of each party to a conspiracy, in puraunce
thereof is the act of all.

2 T. R. 733 ; 2 Chit. C. L. 36.

X. Husband apd wife cannot by themselves, without
others, be guilty of a conspiracy, and the acts or confes,
sions of either are not evidence against the other, in z
prosecution for conspiracy.

Phl1. Ev. 76; 1 Dene. 281 ; 3 E:>. 125,

XI. Conspirators raay be tried jointly or severally.
1 Deac. 272,

XII. Where one is convicted of a conspiracy to commit
a misdemeanor, he is not liable to be thereafter tried for
such misdemeanor; and where one is convicted of any
felony or misdemeanor, he is not liable thereafter to be
trjed for or convicted of a conspiracy to commit the
same; and if a conspiracy to commit a crime and the
commission of the same be charged in the saie indict-
ment, the defendant Is liable to be sentenced for one only.

1 Wend 265 ; 5 Macs. R. 106.

XIII. A conspiracy may be proved directly or circum,
stantially,

2 BI. . 921 1 Str. 144; 1 D =c,280 ; 2 Camp. 233.

XIV. In the trial of any one for a conspiracy, another
charged as a co-conspirator may be a witness ; and in
such case the -two may be separately tried, though joined
in the indictment.

XV. On a prosecution for conspiracy, if the Jury find,
or the magistrate having a jurisdiction of the fact, cor.-
oider, the offence to be trivial, the defendant shal be
discharged, with or witiout costs, at the' diazretion of the
Court or Maagistrate.

XVE.-î, Conspiracy to commit, or to instigate te the
commimaion of a felony, or to charge any onè vith a
'felony, .or to provent, obstruct$. defeat or penert the
cause of justice, or to forge or counterleit a eD to
an amount exceeding fifty pounds is conspiracy in the
first degree,

2. Conspircey not cppeauing to he in the ar degree,
is in the second or third degree, and the degree io ta he
determined by the Court, Jury or Magitrate authcized
to decide on the facts, or to decide the c = on the
admissions of the defendant.

XVIU-. Vhoever iaguity of conspirzcy in the- Ürzt
degree, shall ha punished by imprisonnent in the.
tiary rnot m-ra.O than fe$3 yetars, or by fiO: not er.ceedg



one hundred pounds and imprisonment for not more than
two years.

2. Whoever is guilty of conspiracy in the second
degree shall be punished by imprisomnent in the Peni-
tentiary not more than three years, or by fine not exceeding
fjfty pounds and imprisonment for not more than one year.

3. Whoever is guilty of conspiracy in the third degree
shall be punished by imprisonment for not more than six
months, or by fine not exceedingfifty pounds or both.

CHAPTER XXI.

MALICIOUS INJURIES AND MISCHIEFS.

1. Definitions.
2. Specifle Injuries.
3. Injury to another.
4. Presumption of prejudice or damage to others.
5. Malice.
6. An act done to assert a right.
7. Trivial injuries and mischiefs.
8. Injury by husband or wife.
9. Degrees.

10. Punishments.

I. Any injury or mischief specified in the following
article, or any one similar in kind or character to any
so specified, done or caused unnecessarily, without
authority or right by law and maliciously, by any one
to or in respect to the property, possession, right, fran-
chise, liberty or privilege of another, whereby another
may or might be subject to loss, damage or prejudice, or
to disturbance in the enjoyment of his right, franchise,
liberty or privilege, is a malicious injury, within the mean-
ing of the provisions of this chapter: and so also is cruelty
to animais.

Il. Malicious injuries may be by

1. Destroying, demolishing, defacing, injuring or ob-
structing the use. of, a dwelling-house or any fixture,
erection or structure being part thereof, or being.appur-
tenant thereto or to the grounds thereto belonging:

2. Destroying, demolishing, defacing, injuring or ob-
structing the use or impairing the value or utility of any
building, bridge, frame, erection, structure, or, fixture
whatsoever, publie or private;,or any wharf, dock or
landing-place, public or private :



3. Destroying or injuring any tree, shrub, bush, vine,
root, bulb, plant, flower, vegetable, grain, grass, herbage,
crop, fruit, or vegetable product, whether attached to or
severed, detached or separate from the soil:

4. Destroying, injuring, rendering useless or impairing
the value of or obstructing the use of any mine, quarry,
clay-pit, gravel pit, gravel bank, or bed, marl bed, peat
meadow, land or soil:

5. Demolishing, destroying, defacing, breaking down,
throwing down or removing any wall, post, fence or any
part thereof:

6. Cutting down, pulling up, destroying or injuring any
hedge:

7. Filling up, obstructing or injuring any ditch, drain
or reservoir:

8. Throwing down, opening or removing, injuring or
defacing, putting up, erecting or closing any door, gate,
bars or barrier to ingress, egress or passage:

9. Digging away, undermining, levelling, demolishing,
destroying or injuring, or constructing or making any em-
bankment, mound, bank, glacis, drain, dyke, wall, or bar-
rier against the outlet or inlet of water:

10. Destroying, demolishing, defacing or injuring any
culvert, lock or flume or any fixture, support or appendage
thereof:

11. Destroying, throwing doi7n, severing, cutting down,
removing, displacing, spoiling or injuring any prop, sup-
port, bind, trellis or shelter:

12. Destroying, cutting down, throwing down, demol-
ishing,'breaking in pieces, removing, plucking up, burying,
concealing, effacing, obliterating, disfiguring, disguising or
altering any monument, object, inscription, mark or token,
used or serving for a land-mark, or point or course of pro-
prietary, or possessory, or .Crritorial boundary or division:

13. Drawing or letting off water from any pond, reser-
voir, canal, aqueduct, channel, trench, pipe, conduit, vat
ortank:

14. Diverting water from at outlet, water-course, chan-
nel, aqueduct, reservoir or pond:

15. Filling up, stopping or obstructing an outlet or
channel for water, a water course, canal, aqueduct, pipe,
trench or conduit:



16. Filling up or preventing or obstructing the use ofa
wel, fountain, spring, reservoir, brook or stream:

17. Opening or closing a water-gate, cock or other
outlet:

18. Flooding or draining land, or flooding any mine or
quarry:

19. Destroying, demolishing, removing, defacing, dis-
figuring, marring, making an inscription upon, marking or
injuring any tomb, tombstone, gravestone, or any monu-
ment or monumental memorial or ornament, of whatever
description, public or private :

20. Destroying, demolishing, breaking down, breaking
in pieces or removing any fence, railing, curb or other
thing placed, intended or serving for an enclosure, pro-
tection or ornament of or being appurtenant to any tomb,
sepulchre, monument, grave-stone, or other memorial of

.the dead, or any cemetery or grave, or any public or pri-
vate monument or memorial of any other description:

21. Destroying, mutilating, removing, cutting, break-
ing or injuring any tree, shrub or plant situated within
the enclosure or limits of, or placed or intended as part
of the enclosure or limits of, or placed, intended or serv-
ing as an ornament of any public or private cemetery, any
grave, tomb or burial place of the dead or any monument
or memorial of any other description:

22. Destroying, cutting down, demolishing, breaking,
defacing, erasing, obliterating or altering or making any
inscription or index upon or injuring any guide book,
guide post, way mark or way guide or way signal or mile
stone or other monument or mark (for public or private
convenience) indicating or used and serving to indicate
any course, distance, place or object, or to give warning
of any danger:

23. Lighting or extinguishing any street lamp or the
lamp for lighting any way, passage, entry or place, public
or private, or emptying oil from the same or breaking,
defacing or injuring the saine:

24. Lighting or extinguisbing any gas light, letting off
gas from any gas reservoir, gasometer or gas pipe or gas
conduit or destroying or injuring any gasometer, gas res-
ervoir or gas pipe cr gas burner:

25. Destroying, removing, breaking, splitting, cutting,
defacing, disfiguring or injuring any sign board or sign, or
making, erasing, obliterating, altering, marring, covering
up or injuring any inscription, letter, number, figure, re-



presentation, emblem, token or signal, upon any sigr
board or sign, whether such sign board or sign be part of
or attached to or detached or separate from any building
or fixture, and whether it be public or private.

26. Making or obliterating, erasing, effacing, cutting
-out, altering, defacing, disfiguring, cancelling, expunging
or injuring any inscription, name, number, description,
figure, label, direction, address, emblem, token, repre-
sentation or mark upon any building, subject or thing
whatsoever:

27. Destroying, defacing, disfiguring, scuttling, .sink-
ing, putting adrift, stranding, infecting, contaminating,
rendering useless, imparing the use or value of, or injur-
ing.any ship, vessel, steamer, boat or water-craft what-
soever.

28. Destroying, injuring or displacing the sails, rigging,
furniture or any utensil, appurtenance or part of any ship,
vessel, steamer, boat or other water-craft or any machinery
for working the same.

29. Putting up, erecting, removing, displacing, chang-
ing, disguising, changing the appearance of, conceal-
ing, intercepting the view of, injuring or rendering use-
less or deceptive, any buoy, beacon, sea-mark, chan-
nel-mark, fixed signal for navigation, any guide or direc-
tion, indicating or used for the purpose of indicating or as-
certaining course or distance in navigation, inland or at sea,
whether in canais, channels, rivers, lakes or whatever wa-
ters, or the place or way and course for fording or otherwise
crossing any water, or indicating or used for indicating or
ascertaining or giving warning of any rock, bank, shoal
or other danger, in navigation, fording, or crossing or
passing over, upon or through or by any water:

30. Extinguishing the light of anylight-house or beacon:

31. Putting out, erecting or exhibiting any false or
deceptive light or signal or indication whereby to de-
ceive navigators, travellers or others, in respect to any
course, distance, danger, object or place:

32. Destroying, defacing, taking in pieces, render-
ing useless, impairing the usefulness or value of, or
injuring, any engine, machine, machinery, water-wheel,
or other wheel, gearing, apparatus, implement, tool, me-
chanical article, enginevehicle,harness, tackling, furniture
for horses or other animais, or for carriages or other vebi-
cles, or ships or other vessels or any part of either:

33. Putting out of gear, entangling, obstructing the
operation, working or use of, unhooking, unbuckling,



unhanging, unhinging, unfastening, removing, displacing
or deranging any gearing, machinery, harness, furniture,
apparatus, implement or instrument:

34. Destroying, cutting, tearing, disfiguring, marring,
infecting, contaminating, spoiling, rendering useless, or
impairing the value or use of, or injuring, any article
of apparel or personal ornament, or article intended to
be worn or borne about the person, or any article of
household furniture, or of furniture for any building or
apartment or enclosure:

35. Destroying, breaking, spoiling, disfiguring, ren-
dering useless, impairing the use of, perforating, mar-
ring, contaminating, infecting or injuring any cask, vessel
of utensil whether for domestic or other use:

36. Destroying, defacing, disfiguring, staining, color-
ing, discoloring, cutting or injuring any book, wri-
ting, painting, picture, engraving, map, chart, drawing,
statue, or article of beauty, taste, convenience, luxury, or-
nament or decoration.

37. Destroying, breaking, injuring, putting out of
tune, hindering or obstructing the playing upon any
musical instrument:

38. Removing obstructing, mixing, confusing, putting
afloat, submerging, scattering or dispersing things:

39. Breaking open letters, breaking seals, undoing
packages or bales, breaking or opening chests, trunks,
boxes, vessels or repositories; uncorking botties, taking
the bungs from casks, uncovering covered vessels or re-
positories:

40. Discbarging, or emptying out, or taking out the
contents or any part of the contents of any cask, vessel,
receptacle or repository:

41. Filling, wholly or partly, any cash vessel, recep-
tecle or repository:

42. Injuring any thing by means of heat or cold, or
by means of water, sulphuric and, or any other fluid or
substance:

43. Endangering the life or health of another by means
of exposure to heat or cold or other physical suffering:

44. Poisoning, spioiling or mixing any deleterious, of-
fensive, injurious or contaminating fluid or substance
trith vrater, or any fluid or substance used as beverage or



food, or for sustenance or medicine, or as a remedy, or
as a preservative of lHealth for men or animals:

45. Putting lime, Indian berry, or other substance de-
leterious to fish, into any lake, pond, stream or reservoir,
for the purpose of destroying the fish:

46. Poisoning or infecting the air, or rendering the
same deleterious or offensive:

47. Exposing poisonous, deleterious or injurious sub-
stances to be taken by men or animals:

4S. Maliciously and cruelly killing, mutilating,
maiming, wounding, disfiguring, marking, beating, ill
treating, abusing or injuring cattle or other animals or
any living creature, the property of the offender or of
another:

49. Communicating or causing contagious disease to
men or animals:

50. Destroying, spoiling, wasting, rendering useless,
impairing the value or use of, disfiguring, defacing or in-
juring any thing. the property of, or in the possession
and use of, another:

51. Putting animals into any barn, building, field or
enclosure:

52. Letting out aniMials from any barn, stable, build-
ing, yard -r enclosure.; or letting loose animals that are
confined or fastened; or .causing animals to escape, go
at large or astray:

-3. Obstructing; any highway, rail-road, private way,
or passage, ormaking pitfalls, excavations chasms or holes
therein, or removing railing on the sides thereof, or other-
wise reidering.the same dangerous or inconvenient to
travellers or persons passing over or. along the sane:

54. Obstructing or rendering dangerous.,to. others to
pass over, or resort to, .or to, be m, any common, public
square, .pblic place, place of resort or concourse, meet-
ing or assembly:

55.. Obstructing any navigable canal or navigable
channel, or otherwise rendering the same. dangerous or
inconvenient.to. persons. .navigating or passing along the
same:

56. Frightening, exasper ting or animating a .hbrse or
other animal, to the endangering of the personal safety



or the property of any person, or of the animal itself, be-
ing that of another:

57. Furiously or heedlessly of the safety of others
driving or conducting any vehicle, or riding furiously or
heedlessly of the safety of others, where the personal
safety of others is thereby imminently endangered:

58. Designedly or rashly, and with gross heedlessness
of consequences, or gross, rash, and reckless unskilful-
ness, propelling or navigating any steam vessel or other
vessels, to the evident danger of the lives or personal sa-
fety of others:

59. Letting fail or precipitating things froni the roof
of any building, or from a height, shooting bullets, shot
or arrows, or hurling, projecting or propelling any mis-
sile or thing among or near to other persons, or in or into
a public high-way, or place of concourse, meeting, resort
or passage, or near to any person, and thereby purposely
or recklessly endangering the life or personal safety of
any one:

60. Setting on, encouraging or exciting anydog or any
ferocious animal to worry, injure or annoy any person,
cattle or animal, or wilful neglect by the person hav-
ing charge of any such dog or animal to call him off,
or prevent him from worrying, injuring or annoying any
person or animal; Provided, however, that when the so
setting on, encouraging or exciting, or so neglecting to
call off or restrain any such dog or animal, is merely the
justifiable means of defence or protection against trespass
or assault, or any injury to any person, property or right,
it is not a malicious injury.

61. Letting loose or putting at large ferocious or danger-
ous animals.

62. Making alarming outcries or noises or exhibiting
hideous and frightful sights.

63. Cutting, breaking, destroying or injuring in any
manner any post, wire, instruments or other erection used
for any line of electro-magnetic telegraphs in this Pro-
vince.

64. Attempting to set fire by any overt act, although
such firing be not effectual, to any building or vessel, or
to any stack or to any vegetable produce of such kind
and with such intent that if the offence were complete
the offender would be liable to imprisonment in the
penitentiary for any term not less than three years.



65. Having in possession or making or. manufacturing
any gunpowder, explosive substance or any dangerous or
noxious thing or any machine, engine, instrument or
thing with intent by means thereof to commit any offence
against the provisions of this chapter.

III. Injury to another, or in respect to the property,
possession, right, franchise, liberty or privilege of another,
within the provisions of the first Article, includes injury
affecting or which might affect the public generally or
persons unknown or persons casually and incidentally
liable thereto.

IV. In case of injury or mischief to, or in respect to
any tomb, gravestone, sepulchral monument, monument
in commemeration or honour of any person or event, or
any erection, structure, work or object whatever of value,
of public or private utility, convenience, ornament or
taste, or auxiliary to amusement or recreation, or con-
secrated to religion or improvement in morals, mannèrs,
learning or science, where such thing does not belong to
the person doing the injury,. and whereby the value,
utility, stability, durability, beauty or ornamental effect of
such thing is impaired, such injury or mischief shall be
conclusively presumed to subject others to loss, damage,
prejudice, and a"disturbance in the enjoyment of their
right.

V. An injury or mischief .is maliciously done, within
the provisions of the first and second articles, when it is
done without adequate legal motive or justification, with
intent to injure, prejudice or put to' inconvenience
another, or with a reckless disregard to the life, health,
property, right, interest, privilege, liberty or franchise of
another, where the same is evidently endangered by the
act, and cruelty to an animal, specified in the forty-eighth
sub-article,ismalicious,notonlywhenpractisedasaforesaid
in this article but also when practised merely to torment
or distress it, or with a reckless disregard to the suffering
which will evidently be thereby caused to it.

VI. An act done in the fair exercise, assertion, main-
tenance or vindication, in good faith, of a supposed legal
right, where there is any real or apparent ground for sup-
posing such right to exist, and the same is not used as a
mere pretence, or occasion for a malicious injury, is not
punishable as a malicious injury.

VII. An injury or mischief, that is trivial in its charac-
ter and consequences, and without appreciable damage,
prejudice or inconvenience to another, and not accom-
panied with outrage, insult or indignity, is not punishable
vithin the provisions of this chapter.



VIII. The rules in respect to malicious injury or mischief
by a married woman to or in respect to the property,
right or interest of her husband, and by a married man,
to or in respect to the separate property, right or interest
of his wife, are the sane as in respect to the burning of
the property of either by the other.

IX. 1. A malicious injury, endangering the life or
personal safety of another, or whereby property to an
amount of one hundred pounds is destroyed or in danger
of being destroyed is such in the first degree.

2. A malicious injury, not appearing to be such in the
first degree, is such in the second or third degree.

3. A malicious injury, by damage to property merely
or by merely endangering thereof to the amount in either
case, of not more than five pounds without any circum-
stances of extraordinary aggravation is such in the third
degree.

X. 1. Whoever is guilty of a malicious injury for
which punishment is not otherwise expressly provided by
statute, shall for the first degree be punished by impri-
sonment in the penitentiary for not less than three years,
for the second degree by imprisonment for not more than
one year.

2. For the third degree by imprisonment for not more
than six months.



CHAPTER XXIII.

ASSAULT AND BATTERY,

1. Assault defined.
2. Assault and'battery how made.

:3, 4. Assault and battery defined.
5. Excessive force.
6. Forerble injury in revenge or rtaliation.
7. Forcible injury by authority of Iaw.
8. Forcible injury in self-defence.
9. Forcible injury of property or of another.

10. Forcible injury incidental to an act.
11. Justeication for decision of jury.
12. Force authorized by law, when.
13. Whetber notice necessary.
14. Presumption of knowledge.
15. Notice not requircd against prestmption.
16. Force to restrain a lunatie.
17. On trial of assault and battery, assault may be found,

18, 19, 20. Degrees-
'21. Punishmcnt.

22.23. Summary procecdings before Magistrate.
24. Magistrate restrained from proceeding in title to real estates.

I. An assault is a malicious attempt to do a corporal
injury to another, without authority orjustification by law.

1 East. P. C. 406 ; 2 Hawk. c. 62, s. 1; Rose. Crim. Ev.
.209; Bac. Abr. Tit. Aissault and Battery A.

II. An assault and battery may be made,
1. Directly by an actual personal assault, or

2. Indirectly by means of another or other thing.
Russ. b. 3, p. 863, 864; 2 BL. R. 892 ; 3 Wilson, 403;

Bul. N. P. 16; 1 Bac. Abr. Assault and Battery, B.

3. But mere menacing gestures or acts where there is
no intent of doing a corporal injury, and mere words
though injurious and insulting, where there is no other
act than speaking, do not constitute an assault.

1 Mod. 3; 2 Kel.-545; 1 Russ. 63, c. 11, s. 1 ; p. 862
Arch. Pr. Q. S. 195.

4. Nor where the party has not the ability or means
and wbere it is not physically possible for him with the
instrument or in the mode adopted to commit an assault
and battery, his endeavour to do so is not an assault.

2 Leigb, N. P. 1409; Russ. 862; East, P. C. 406.

III. The malicious and forcible doing of a corporal
injury, however slight, to another without authority or
justification by law, is an assault and battery.

Arch. P. Q. S. 195; Russ. p. 862, 863,864; East. P. C.
406; Hawk. c. 62, s. 2 ; 2 Leigh N. P. 14'10; Rose.
Cr. Ev. 210;. Bac. Abr. Tit. Assault and Batt.; 2
Camp. 650-3.
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IV. A corporal injury, however slight, being malicious
]y and forcibly done, is an assault and battery.

V. So also the malicious infliction of corporal injury
unnecessary, excessive and disproportioned to the occa-
sion in kind, mode or degree, though a use of reasonable,
adequate force proportionable to the occasion, be under
the circuinstances, authorized by Law.

14 Johns., R. 119 ; 15 Mass., R. 365 ; 2 Wend., 467.

VI. So also the forcible corporal injury to another, done
not nerely for defence against impending illegal violence,
or to overcome illegal resistance, but for reveuige or retal-
iation, or after the resistance, danger or other ground of
justification has ceased.

VII. It is not battery when the forcible injury to the
person is done by authority of Law.

Russ.. b. 3, c. 11, s. 1, v. I, P.8968 ; Russ., b. 3, c. 11, S. 1,
v. 1, p.865; Sel., N. P., Asst. & By., 33, n.1; I Hawk.,
P. C., c. 62, s. 2; I Bac. Abr., Assault and. Bait., B.:,
Russ., b. 3, c. 11, a. 1.

VII. Forcible injury done in self defence against illegal
violence, on an adequate occasion for forcible defence,
where only such kind, mode and, degree thereof, as 's rea-
sonable and adequate, .and proportionate to the.occasion
and legalpurpose is used, it is not an assault and battery
or either.

1 Ruas., b. 3, c. 11, s. 1, pas. 868, 869; 1 Hawk, c. 60, -
-23; 1.Bac. .Abr. Asst.,& By., C;! Moody 80; 2 Deac.,
840, 869, 863, 866, 874, R. & R. 329; 1 Venr., 216;
1 East,- P. C. 897, 898.

IX. Nor such forcible injury: in defence of .one.'s pro-
perty or right against any illegal invasion of the same, nor
in defence of any person at his request, or with his con-
sent, nor in defence of bis property or right against.unlaw-

*ful violelice, on an adequite* occasion for the use of force,
and wheïre -only.a· .easonable'kind and degree of force is
used.

2 Salk, 641; Russ., p. p. 868, 869.3'Haw., c. 60,
s. 23,24; 2 Deac.,.871; LofRi, 251 ; Bull N. P- 15,19;
Fost., 262;. 1 .Bale, 484; 1 Lord Raymond, 144; Selw,
N. P. Asst. and Batt., 33, a. 1; 1 Russ. 1806; 5 CaMp.,R. 304.

X. Nor.such corporal injury to another where it is
merely incidental to alawful Act, and is by'ïnischance
without any'fault or negligénce imputable by -law to the
party doing the sanie.

4 Mod., 405; 1 Strange, 190.

XI. What is an. adequate occasion for the use of force
in. defence of one's own'or aiother's person or property,
or right against unlawful violence, and what is the kind,
mode and degree thereof, -easonable, adequate and pro-



portionate to the occasion, are matters of fact for the
Jury.

XII. Force is authorized by law where and as far as
it is necessary for the purpose of arresting or restraining
any one under legal process, warrant, order or authority
and

2 Hawk. c. 60, r. 23; 1 Bce. Abr. Asst. aud*Batt. C.;
i Russ. p. 867, 63, c. 11, s. 1.

For the purpose of detaining or preventing the escape
of one imprisoned or under arrest, restraint and deten-
tion by authority of and according to law.

XIII. In respect to justification of the use of force it is
to be considered whether such notice or warning was
given as is expressly required by law or was obviously
reasonable under the particular circumstances.

XIV. Where the party against whom force is used for
the purpose of arrest, restraint, defence or prevention of
crime is committing or preventing an illegal' act, he is
presumed'to know that tie same is illegal.

XV. No notice unless it be expressly required*by law
need be given to one of what is presumed by law to be
or is in fact known to him.

3 C. and P. 3Da; Dcne. 871.

XVI. The use of force when and' as far as'nécessary
to restrain a luriatic, is justifiable.

2 Havk. c. 60, s. 23; Russ. p. 67.

XVII. On the trial of any person for any of the
offences hereinbefòre:mentioned,.or for any felony what-
ever, where the crime charged shall include an assault
against the person, it shall be lawful for the jury to acquit
of the felony and· to fiùd a verdict of guilty of assault
against the person indicted, if the evidence shall warrant
such finding.

XVIII. The folloi7ing assaults and aesaults- and batte-
ries are such in the first degree :

1. A deliberate malicious assault or assault.and bat-
tery or either, made with intent to commit or to compel
another to commit a felony;

2. With intent to maim, disfigure or mutilate an other;

3. Or to destroy or disable ariy limb, member.or bodily
organ of another;

4. Or made with a weapon obviously and imminently
dangerous to life ;



5. Where in either of the said cases the person -s-
saulted shall be thereby maimed, mutilated or disfigured
in bis person, or shall suffer the loss or be disabled in or
lose wholly or partially the use of limb, member or bodily
organ;

6. Or made on any public officer, civil, judicial or mili-
tary, vith intent to resist, prevent, hinder or obstruct
him in the discharge or execution of his duty or office as
such.

XIX. The following assaults and assaults and batteries
or either are such or either in the second degree:

1. On any public officer, civil, judicial or military,
when obviously in the public exercise of bis public func-
tidns, and the public discharge of his public duties as
such officer.

2. On any Magistrate, officer or other person whatso-
ever, lawfully authorized on account of the exercise of
his duty in or concerning the preservation of any vessel
in distress, or of any vessel, goods or effects wrecked,
stranded or cast on shore or lying under water.

3. On any Member of either of the Legislative Branches
while in session.

4. On any Member of a Committee of the Legisiative
Council or Assembly, while such Committee is in session.

5. On any Juryman when acting on any Jury.

6. When made in presence of the Governor and
Council or of aBranch of the Legislature when in session.

7. In presence of any Judicial Court when in session.

8. On any referee, expert, arbitrator or auditor ap-
pointed by legal authority or agreement of the parties
when acting as such at any meeting of the parties.

9. On any President, Chairman, Moderator or Secre-
tary of any lawful public meeting when acting as sucb at
such meeting.

10. On any clergyman, religious mipister or teacher,
while in the exercise of his functions or the discharge of his
duties as such at any religious meeting or solemnity, or
with the knowledge of the offender, when going to per-
form such duties or returning from the performance
thereof.



11. On any president, professor, master or teacher of
any seminary or school public or private, when in the
exercise of his functions and in the discharge of bis duties
as such, in presence of his pupils assemble.] for instruc-
tion or discipline.

12. On any notary public with intent to prevent or
obstruct him in the due exercise of bis duty.

13. On any peace or revenue officer or on any one
acting in aid of such officer acting in the discharge of bis
duty.

14. On any lecturer, public or private, lawfully engaged
in lecturing to an audience.

15. When made with intent to resist or prevent the
lawful apprehension or detainer of the party so assaulting
or of any other person for any offenee for which he may
be liable by law to be apprehended or detained.

16. When made on a gaoler, keeper,warden or governor
of any prison, penitentiary or other place of confinement
by one in lawful custody for any term of imprisonnient
therein, or on any ministerial servant or officer employed
therein.

17. When made with intent to rescue or for the pur-
pose ofrescuing any prisoner lawfully imprisoned or any
person under arrest, restraint or detention by authority of
and according to law.

18. Or in pursuance of a conspiracy to raise the price
of wages.

19. With an offensive weapon or a weapon dangerous
to life.

20. With intent to commit felony.

21. With intent to maim, mutilate or disfigure another
or to destroy, disable or impair the use of a limb, member
or bodily organ of another.

22. With intent to make another an agent in doing an
unlawful act.

XX. Any assault or assault and battery not appearing
to be such in the second degree, is such in the third
degree.

XXI. 1. The punishment of the above offence in the
first degree shall be imprisonment in the Penitentiary for
not more than three years, or by fine not exceeding one
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hundred pounds and imprisonment iin a gaol for not more
than two years.

2. In the second degree, where other punishment'is
not specifically and expressly provided by LaW the'same
shall be imprisonment for not more than two years, or by
fine not exceeding ifty: pounds and imprisoliment with
hard labour for not more than one year, or by cithér
such fine or such last mentioned imprisonment.

3. In the third degree, where other punishiùent is not
speciflcally and expressly provided by Law the same
shall be imprisonment, with or without bard labour as the
sentencing Couit may in its discretion order, for not more
than six months or fine not exceeding 'tienty'poünds.

4. Provided however, that where-such*assault'or as-
sault and:battery in the third*degree'is not of a high and
aggravated nature, the offender shallibe puilish6d by fine
not exceeding ten pounds.

XXII. Whére añ*y' person shall unlawfully a'ssault or
bëat any other person, it shall be lawful'for'aiy'Magis-
trate, upon complaint of thé pafty aggrieved,-praying him
to proceed summarily*under this*Act to héar and deter-
mine such offence, & the offender shall forfeit and pay such
fine as shall appear to theMagistrate to be meet,not exceed-
ing togethe- with costs (if ordered) -thesum offive pounds,
and if such fine together with the costs (if required)·shall
not be paid, eithér imraediatèly after the' coniction, or'
within such period as the Magistrate shall' at the time of
the conviction appoint, the offender shal be imprisoned
in the'corûmon~gaol for not niôre than'two months, unless
such fne and costs be sooner paid; but if the Magistrâté
shall deem the offence not to be proved, or shall find the
assault or battery to Have been·justified;- or so trifling as
not to merit any punishment, and shall accordingly dismiss-
the complaint with costs if he shall so order, he shall
forthwith make out a certificaté under his'hand, stating
the fact of such dismissal, and shall deliver such certifi-
cate to thé party against whomi tië complaint was pre-
ferred; -and if such costs shall not be*paid irnediately
upon dismissal, or within such period as·such Magistrate
shall, at the time of such dismissal, appoint, it shall be
lawful for'him to issuë his warrant to levy thé amount of
such costs within a certain time to be in the said warrant
expressed, and in case no distress sufficient to satisfy the
amount of such warrant shalf be so found, to commit' the
party ordered to pay such costs to the coriumon gaol for
not more than ten days, unless such costs shall be sôoner"
paid.

XXIII. Where any person against whom any suchf
complaint shall have been preferred for any common as-'



sault or battery, shall have obtained such certificate as
aforesaid, or having been convicted shall have paid the
whole amount adjudged to be paid under such conviction,
or shall have suffered the imprisonment awarded for. non-
payment thereof, in every such case he shall be releaed
from all further or other proceedings, civil or. criminal,
for the same cause.

XXIV. But if such Magistrate shall find the assault
and battery to have been accompanied by any attempt to
commit felony, or shall be of opinion that the same is,
from any other circumstances, fit subject for a prosecution
by indictment, he shall abstain from any adjudication
thereupon, and shall proceed as in any other case of felony
charged before him.

XXV. Such Magistrate shall have no jurisdicton
in any case of assault or battery, in which any .qvestion
shall arise.as.to the title to any lands, teiements or
hereditaments, or any interest therein or accruing there-
from, or as to any bankruptcy or insolvency, or any exe-
cution under the process of any Court of Justiçe, and
shall not present therein if either partylitigating:m4ke
oath to that effect before him.

CH4PTER XXW.

ATTEMPTS AND INSTIÇzATIQNS. .

SrCTIOX 1. What is an attempt of a crime.
2. When th.crime is impracticable.
2. Presumption.
4. Attempt of one crime under intent of another.
6. Mere preparation.
6. Merger of aticinpt.

. 7.. Presumption of degree attempted.
8. Instigation.
9. Meer of,inst1igation.

10. Revocation of instigation.
11. Proof of Instig*ation.

I. An .attempt to commit a crime, is. some act done
towards the..committing, and in part ..executiqn of the
intent to commit the same.

Il. Where he commision of the çrime is in the nature
of things impracticablein the .way or bT..the means. adopted,
it is niot an attempt.

III. Where one does acts in pursuance of an..intent to
commit any crime, the commission of the same is presum-



ed to be practicable in the mode and by the means
adopted.

IV. But where the Act done in pursuance of such
intent does not amount to an attempt to commit the crime
intended, by reason of the imposibility in the nature of
things of committing the same by the means and in the
mode adopted therefor, if the act so done be in fact under
the circumstances towards and in part of the commission
of another and different crime, the same is an attempt to
commit such other crime.

Adolphe and Helie, Theorie pen. ; Code, V. vol., p. 334

V. A mere preparation of the means of committing any
crime, nothing being done in execution of the intent to
commit the same, is not an attempt to commit the same.

VI. Where any crime attempted is committed by the
party making such attempt, the attempt- is merged in the
crime.

VII. When it does not appear which of two or more
degrees of crime is attempted the lowest of such degrees
is presumed.

VIII. 1. Whoever attempts to commit any crime for
the punishment of which attempt no special provision is
otherwise expressly made, shall if the crime be punishable
by death or imprisonment for life, be punished by impris-
onment in the Penitentiary for not more than ten years.

2. And in any other case by such imprisonment not
exceeding one-half of the maximum nor less than one-half
of the minimum punishment for such crime.

IX. Whoever instigates another to the commission of
any crime by commanding, soliciting or offering to hire or
otherwise endeavoring to induce him to commit the crime
shall be subject to the penalty of an attempt to commit
such crime with like presumption as to the degree of the
crime intended to be instigated.

X. The instigation is merged in the crime committed
in pursuance thereof, when the crime is committed in
such manner that the instigator is guilty thereof, by
reason of his being an accessory before the fact or other-
wise.

XI. No person is subject to be convicted of instigat-
ing another to a crime on the testimony only of the party
professing to have been so instigated, not corroborated by
other direct or circumstantial evidence except in cases
where it is expressly otherwise provided.



CHAPTER XXV.

VAGRANTS-DISORDERLY PERSONS.

1. Strolling beggars.
2. Jugglers.
3. Fortune Telles.
4. Runaways.
5. Common Drunk.ids.
6. Nigbtwalkers.
7. Persons of lewd behaviour.
8. Common brawlers.
9. Spendthrifts.

10. Unliceused sellers of Spirituous Liqors.
11. Affrayers-Disturbers of the pence.
12. Petty thieves.
13. Pick-pockets.
14. Persons having implements for committing offiences.
15. Persons having arms for came purpose.
16. Puni3hMCnt.

17. Recognizancers.
18. When offender is a minor.

I. Any idle person who is able to work who habitually
goes about, or sends any one about begging for bis own
support or profit, or for the support of his family,

IL. Any person who goes about or sends any one about
using juggling, or games or plays for his support or profit,

III. Any person who, by palmistry, cards orotherwise,
for gain tells or pretends to tell fortunes, or predicts or
pretends to predict future events, or who practices as a
profession, trade, or occupation, the discovering or pre-
tending to discover to others, for gain, where things lost
or stolen are to be found,

IV. Any one running away, for the purpose of escap-
ing from the authority and control of any person, who by
law is entitled to the personal c.stody of him, and author-
ity and control over him,

V. Any common drunkard,

VI. Any common nightwalker, meaning thereby a fe-
male, who, by night, frequents the streets, highvays or
public places, or goes about or abroad with intent to offer
herself for prostitution, or to entice, allure, or invite any
one to sexual intercourse,

VII. Any person who, in presence of others, is lewd,
wanton or lascivious, in speech or behavior,

VIII. Any common railer or brawler,
Z21



IX. Any person who, by reason of his neglecting bis
calling or mispending his earnings, bas not sufficient pro-
vision for his own support or that of his family,

X. A ny person who sells spirituous or fermented liquor
without license, in the open air, in any booth or temporary
building, in any house, shop, room or apartment, used
for tippling or gamting, or in which tippling or gaming is
allowed, or which is used for the resort ofloose, lascivious,
vanton or dissolute persons,

XI. Any one who is a dangerous or disorderly person,
by reason of his being an affrayer, rioter, disturber of the
peace, 2oing offensively armed, uttering menaces or threa-
tening speeches, or otherwivse,

XII. A ny person guilty of simple larceny to the amount
of five dollars or less, committed 'within the district or
county in which he shall be arrested therefor,

XIII. Any person resorting to or frequenting any place
with intent to steal, or to commit any other offence,

XIV. Any person having in bis possession a picklock-
key, or other implement or article adapted to be used in
breaking, opening or entering any dwelling-bouse, build-
ing, apariment, clôset, vault, receptacle, safe, chest, trunk,
box, ship or other vessel or watercraft, or any yard, in-
closure or place, with intent so to use the sane, in com-
mitting or for the purpose of committing any crime,

XV. And any person being armed with a gun, pistoi,
sword or other weapon, with intent to use the same in
committing or for the purpose of committing any crime,-

Shall severally be deemed vagrants and,

XVI. May, each of them respectively, be committed,
by order of any Recorder's Court, or of any Police Court
of the City or Town, or of any Magîstrate of the district
or county in which he shall be arrested, to the common
jail of the district or county, or city or town within such
district or county at the discretion of such court or magis-
traie, ihere to be detained, at bard labour for any period
not exceeding six months, or may be fined not exceeding
fve pounds with the said imprisonment, if such fine be
not paid within twenty-four hours after conviction vith
costs of prosecution.

XVII. Provided, however, that if the party charged
will enter into a recognizance in a sum, and with surety
or sureties, to be approved by the court or magistrate
taking cognizance of the case, conditioned that he will
not commit the offence or trespass complained of, or
alleged to have been by him intended, within any time to
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be prescribed by such court or magistrate for not less than
six months nor more than two years, he shall be dis-
charged.

XVIII. If the party charged be a minor or a married
woman, other persons may recognize in his or her behalf.


